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TQ01C48  T.  STATU!. 

(Snprone  Court  <d  norida.    Jan.  20,  1017. 
Bebearing  Denied  Feb.  20.  1917.) 

(SyBabiu  hf  the  Court.) 

L  CsiiaNAL  Law  «=:>8&- Acokssobt  —  Puh- 

iSHMENT— Statute. 
Section  3178  of  the  General  SUtutes  of 
1906,  providing  Aat,  "Whoever  aids  in  tbe  com- 
misBiOD  of  a  felony,  or  is  accessorr  tliereto,  be- 
fore the  fact,  hj  coanseliDg,  hiring,  or  otherwise 
procuring  such  (elonj  to  be  committed,  shall  be 
punished  in  the  same  manner  prescribed  for  the 
poniabment  <^  the  principal  felon,"  is  in  har- 
mony with  the  common-law  doctrine  tiiat  the 
cooTiction  of  one  charged  with  the  crime  of  be- 
ing an  accessor;  before  the  fact  must  be  of  the 
same  grade  of  offense  as  that  oi  which  the  prin- 
cipal felon  is  oonTieted,  and  is  in  effect  declar- 
atory thnreof. 

pjd.  Note,— For  other  caees.  see  Criminal 
Law,  Cent.  Dig.  H  lOS-Ul.  1384.] 

2.  Homicide  $=:»S3— Accessobt  BsroBK  the 

Fact— Manslauobtxb. 
There  can  be  an  accessory  before  the  fact 
In  the  crime  of  manBlaugbter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  109.] 

8.  Cbhukai,  Law  «=a971(l)— Motion  in  Ab- 

BEOT— SutncillBCT  or  KVIDEIfOB-iSTATUTB. 
Section  4007  of  the  General  Statutes  of 
1906,  providing  that,  "In  all  criminal  proseeu- 
HoDs  hereafter  begun  in  this  state,  if  the  defend- 
ant be  found  guilty  of  an  offense  lesser  in  degree, 
bat  included  within  the  offense  charged  in  the 
indictment  or  infonuation,  such  verdict  shall 
not  he  set  aside  b^  the  court,  upon  the  ground 
that  such  verdict  is  contrary  to  the  evidence,  if 
the  evidence  produced  in  each  case  would  have 
supported  a  finding,  or  if  such  court  would  have 
sustained  &  verdict  of  guilty  of  the  greater  of- 
fense," is  not  applicable  upon  a  motion  In  arrest 
of  judgment,  since  such  motion  will  not  lie  up- 
on the  ground  that  the  evidence  Is  not  sufficient 
to  support  the  verdict. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law.  Cent  Dig.  f !  2483,  2465-2407.1 

4.  iNDICrUENT  AND  INFOBUATION  «S»189(S)— 

Comviction— Manslatjohteb. 
A  defendant  tried  under  an  indictment 
chai^rlng  the  crime  of  murder  in  the  first  degree 
may  be  convicted  of  the  crime  of  manslaughter: 
such  lower  degree  of  homldde  being  embraced 
within  the  indictment  charging  the  higher  de- 
gree of  murder. 

[Ed.  Note.— For  other  easee,  see  Indictment 
and  Infonuation,  Cent  Dig.  J  S&SJ] 

6.  CsnaNAL  Law  4=»80— Aoccbsobt  Bbtobb 
TBE  FACx^MAHraAUOHTXB— Statute. 
Under  the  provisions  ot  section  3991  of  the 
General    Statutes   of   1906,    providing  that, 
"Whenerer  any  person  Indicted  for  a  felony 


shall  on  trial  be  acquitted  by  a  verdict  of  part 
of  the  crime  chained,  and  convicted  on  the  resi- 
due thereof,  such  verdict  may  be  received  and 
recorded  by  the  court;  and  thereupon  any  per- 
son charged  shall  be  adjudged  guilty  of  the 
crime,  if  any,  which  shall  appear  to  the  court 
to  be  substantially  charged  by  the  residue  of 
snch  indictmrat  or  information,  and  shall  be  sen- 
tenced and  punished  accordingly,"  a  person 
charged  in  an  indictment  witb  beinfr  an  acces- 
sory before  the  fact  in  the  crime  of  murder  in 
the  first  degree  may  be  convicted  of  being  an 
accessory  before  the  fact  in  the  crime  of  man- 
slaughter, though  the  principal  felon  faaa  been 
convicted  the  crime  of  murder  in  the  first  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  S8  103-111,  1384.] 

6.  CsmiNAL  Law  ^ssllTS—Monoif  nm  Niw 

TBIAI^AaSIONIfENTS  OT  EJbBOB. 

In  treating  an  assignment  of  error  based  up- 
on the  overruling  of  a  motion  for  a  new  trial,  an 
appelate  court  will  consider  only  mch  grounds 
of  the  motion  aa  are  argued  before  it. 

[Ed.  Note.— For  other  cases,  aee  Orlminal 
Law,  Cent  Dig.  If  8011-3018.1 

7.  Cbiminal  Law  «e=>1160— Apfkaxt— Motioh 
FOB  New  TriaIz—Evidehos. 

An  appellate  court  should  not  grant  a  new 
trial  upon  the  ground  of  tbe  insufficiency  of  the 
evidence  to  sustain  a  verdict  of  guilty  affirmed 
by  the-  trial  court  if  there  is  some  substantial  ev- 
idence of  all  the  facts  legally  essential  to  sup- 
port the  verdict,  and  the  wh^e  evidence  is  such 
that  tbe  verdict  may  &ir]y  have  been  fonnd 
on  it 

[EM.  Note.— For  other  caaea,  aee  Criminal 

Law,  Gent  Dig.  S  3084.] 

8.  Cbiminal  Law  ^1159(2)— Apfxal— Con- 
viction—Revebsal. 

Where  there  is  evidence  from  which  all  tiie 
elements  of  the  crime  may  l^ially  have  been 
found  or  inferred,  and  it  does  not  appear  that 
the  jury  were  not  governed  by  the  evidence,  the 
verdict  will  not  be  disturbed  by  the  appellate 
court  on  the  ground  of  the  InanffidMicy  of  the 
evidence. 

[Ed.  Note.— For  other  caaea,  aee  Criminal 
Law,  Cent  Dig.  |  8076.] 

9.  Cbzuinai.  Law  9=91169(4)— ApfbaIt-Qubb- 

TION  OF  FACI^VEBDICI. 
A  verdict  will  not  be  set  aside  by  an  appel 
late  court  where  the  propriety  of  the  verdict  de- 
pends not  upon  the  lack  of  evidence,  but  upon 
tbe  credibility  or  wei^t  of  conflicting  eompr-> 
tent  testimony. 

[Ed.  Note.— For  other  eases,  see  Crimina* 
Law.  Cent  Dig.  {  8077.] 

10.  WlINBSBKfl  ^s>44— COHPBTINOT— BbLIBI' 

IN  SuFBBHB  Being. 
Tbe  commoD-law  rule  has  been  changed  in 
this  Btate,  and  belief  neither  in  a  Supreme  Be- 
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Ing  nor  In  divine  punishment  la  regnlrite  to  fbt 
competency  of  a  witnen. 

[Bd.  Note.— For  other  oikt»  Me  WitUBBea, 
Cent  Dig.  H  102, 103.] 

11.  AlVBAI.  AVD  SteBOB  ^BsOTlCQ— OoimCTII- 
CT  or  WiTNMSM— PBOVINCE  or  COUBT. 

It  ia  the  prorince  ami  duty  of  the  trial  court 
to  determine  the  competeacy  oi  a  witneaa. 

[Ed.  Note;— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3862.] 

12.  WrrNBSSEs  «»=>45(1)  —  Compitenot  —  Un- 

DBBSTANDINQ  OF  NaTTTBE  OT  OATH. 
The  mere  fact  that  a  witness  states  on  cross- 
examination  that  she  does  not  know  the  conse- 
quences nor  how  she  ooold  be  ponished  If  she 
testifies  falsehr  does  not  render  her  incompetent 
on  the  groand  that  she  does  not  understand  the 
nature  of  an  oath,  especially  when  she  exhibits 
as  much  intelligence  on  the  witness  stand  as 
ordinary  persons  of  her  class. 

[Ed.  Note.— For  other  cuss,  see  Wltnesssa, 
Cent  Dig.  |  104.]- 

18.  Obiminal  Law  «=»280(1),  1166%  (B)  — 
Habuless  Ebbob— Sblectiok  or  Jubobs  — 
Pij:a  in  Abatembrt. 
Pleas  in  abatement  setting  ap  mere  Irregn* 
laritiet  in  the  selection  at  Jurors  should  be 
drawn  with  the  greatest  accuracy  and  precision, 
and  must  be  certain  to  every  intent  Tiiey  mast 
leave  nothing  to  be  suppUed  by  intendment,  and 
no  supposable  special  answer  unobviated.  When 
it  affirmatively  appears  that  no  possible  Injury 
could  accrue  to  a  defendant  by  an  irregularity 
not  amounting  to  a  substantiaJ  departure  &om 
the  requirements  of  law  in  the  selection  and  im- 
paneling of  Jurors,  an  objection  thereto  should 
not  avail. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  646,  646,  3114.] 

Error  to  Circuit  Court,  Leon  County;  E. 
C.  Love,  Judge. 

Bertha  Thomas  was  coavlcted  of  being  an 
accessory  before  the  fact  to  the  commission 
of  manslaughter,  and  abe  brlnga  error.  Judg- 
ment afBrmed. 

W.  C.  Hodges,  of  TaUahaasee,  and  Fred 
H.  Davis,  Jr.,  of  Tallalianee,  for  plalntUT  In 
error.  T.  F.  West,  At^.  Gen.,  and  a  O. 
Andrews,  Asst.  Atty.  Gen.,  for  the  Ettate. 

SHACEIiEIFOBD,  J.  An  Indictment  was 
returned  against  Bobert  Hopps  and  Bertha 
nionuLB,  charging  the  fmmer  with  the  crime 
of  murder  In  the  first  degree  and  the  latter 
with  the  crime  of  accessory  before  the  fact 
A  aeverance  was  granted,  and  Bobert  Ho^w 
was  flrat  pat  upon  trial,  found  guilty  of  mur- 
der In  the  first  degree  with  a  recommenda- 
tion to  the  mercy  of  the  court  and  sentenced 
to  confinement  at  hard  labor  In  the  atate 
prison  for  the  period  of  his  natural  life.  On 
the  following  day  after  the  condaaion  of  the 
trial  of  Bobert  Hoiips  Bertha  Thomas  was 
placed  oa  trial,  f6und  gidlty  ot  being  an  'Hic- 
ceasory  before  the  fiict  to  the  commiasiop  of 
manalaughter,**  and  sentoiced  to  omflnemoit 
at  hard  labca-  In  the  state  prison  for  the  pe- 
riod of  20  years.  Bertha  se^  reUef  here 
by  a  writ  of  error  and  has  aaaigned  five  er- 
rors. We  shall  follow  the  course  pursued 
by  the  counsel  for  the  respective  parties  and 


discuss  the  asslgnmoits  In  the  order  in  whldL 
they  are  argued  befbre  us. 

The  first  assignment  so  argued  before  us 
Is  the  second,  which  Is  that  "the  court  erred 
In  overruling  deltoidanf  a  motion  la  arrest  ct. 
Judgment,"  which  motion  is  as  follows: 

"Now  comee,  by  her  attom^a,  the  defend- 
ant Bertha  Thomas,  who  was  Indicted  for  be- 
ing sn  accessory  before  the  fact  to  murder  in 
tlie  first  degree,  and  who  was  convicted  of  be- 
ing an  aecessMy  before  the  fact  to  manslaugh- 
ter, and  moves  the  court  to  arrest  judgmwt  in 
said  cause: 

"Hrst  Because  the  vndlct  U  the  iuiy  i» 
contrary  to  the  law. 
"Second.  Because  the  vwdkt  Is  omtrair  to- 

the  evidence. 

"l^ird.  Because  no  sentence  could  be  im> 
posed  on  the  defendant  under  the  drcamatances 
of  this  case  on  such  a  verdict  as  was  returned 
by  the  jury." 

The  only  ground  of  this  motion  which  Is 
argued  la  the  third.  It  Is  earnestly  contend- 
ed that  as  the  principal,  Bobert  Hopps,  had 
been  convicted  of  the  crime  of  murder  in  the 
first  degree.  Bertha  Thomas,  who  was  diarg- 
ed  In  the  same  indictment  with  the  crime  of 
being  an  accessory  before  the  fact  could  le- 
gally have  been  convicted  only  of  the  partic- 
ular degree  of  crime  of  which  principal 
had  been  convicted,  which  was  murder  In  the 
first  degree.  If  this  contention  Is  well  found- 
ed, then  the  motion  in  arrest  of  Judgment 
should  have  been  granted,  in  accordance  wltb 
the  principles  announced  in  Harris  v.  State, 
63  Fla.  37,  43  South.  811.  It  is  therefore  in- 
cumbent upon  us  to  determine  whether  or 
not  the  contention  Is  well  founded.  It  seems 
to  be  conceded  by  the  counsel  for  the  state, 
and,  we  think,  correctly,  upon  the  authority 
of  Ex  parte  Bowen,  20  Fla.  214,  6  South.  66, 
that  Bertha  Thomas  was  not  Indicted  and 
convicted  of  substantive  felony,  as  might 
have  been  dcme  under  section  3179  of  the 
General  Statates  of  1906,  which  Is  as  follows: 

"WhoevMT  counsels,  hires  or  otherwise  pro- 
cures a  felony  to  be  committed,  may  be  Indict- 
ed and  convicted  as  an  access<Nry  befmre  tfie 
fact  either  with  the  principal  fdon  or  after 
his  c(HivictloQ,  or  may  be  indicted  and  convict- 
ed of  substantive  felony,  whether  the  principal 
has  or  has  not  heea  convicted  or  ia  or  is  not 
amenable  to  justice;  and  in  the  laat-mentitMied 
case  may  be  punished  In  the  same  mannw  as 
if  convicted  of  bdng  an  aoossawy  before  the 
fact" 

Also  see  tbe  dlscosslon  in  Bowen  t.  State, 
26  Fla.  645.  6  South.  460;  Keecb  State,  15 
Fla.  691;  Montague  v.  State,  17  Fla.  662. 

[1]  Having  bem  indicted  and  tried  for  the 
crtane  of  beli«  an  accessory  before  the  fact 
It  is  further  contended  that  the  common-law 
principle  prevails,  and  that  the  defendant 
could  have  been  convicted  only  of  the  crime 
of  accessory  before  the  fact  to  murder  In  the 
first  degree,  of  wbldi  her  print^tal  had  been 
previously  convicted,  and  that  the  verdict 
finding  her  guilty  of  the  crlnie  of  an  'Ac- 
cessory before  the  tect  to  the  commission  ^ 
manslaaghter"  vras  illegal  and  nnwairanted, 
and  that  no  valid  Judgment  could  be  entered 
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tbereoB.'  A  number  of  aatiiorttles  are  cited 
a«  to  thle  oommon-law  ttiBsijflB,  amoiiff  wbldi 
is  1  Wharton's  Orimbul  Law  (lOtb  BMl)  | 
280;  wbOTeln  we  find  tbe  following  statement: 
"At  common  law,  the  aMumptloo  is  that  the 
goilt  of  tbe  perpetrator  (prindpal)  Is  imputable 
to  the  instigator  (accessory  before  tbe  fact), 
and  hence  tbe  conviction  of  tbe  latter  is  to 
depend  on  the  cwviction  of  the  former,  as  a 
«(Hiditi(m  precedent,  and  most  be  of  tike  seme 
srade  ci  offenM** 

This  must  be  conceded  to  be  a  correct 
statement  of  the  common-law  doctrine;  there- 
fore there  Is  no  occasion  to  refer  to  or  dls- 
cuss  tbe  other  authorities  to  the  same  effect 
which  hare  been  dted  to  ns.  We  might  fur- 
ther concede  that  section  SITS  of  the  General 
Statutes  of  1906  is  In  harmony  with  tbe  com- 
mon-law doctrine  and  in  effect  declaratory 
thereof.  Such  section  Is  as  follows: 

"Whoever  aids  In  the  commission  of  a  fehmy, 
or  is  aceeSBCHT  thereto,  before  the  fact,  by 
connseling,  hirine.  or  otherwise  procarinc  soch 
felony  to  be  committed,  shall  be  punished  in 
the  same  manner  prescribed  tat  the  punishment 
of  the  principal  felon." 

[2]  If  there  Is  no  other  statute  which  con- 
trols, It  would  seem  that  this  contention  of 
the  defendant  would  have  to  be  upheld.  Let 
us  look  farther  Into  the  matter.  It  la  con- 
ceded, aa  we  held  In  Uathls  t.  State,  4S  Fla. 
46,  34  South.  287,  that: 

"There  can  be  an  accessozy  before  the  fact 
in  the  crime  of  murder  in  tbe  third  degree,  and 
In  mauslaaghter." 

Also  see  the  reaiMmlng  in  Hewitt  v.  State, 
•43  Ha.  104,  SO  South.  706. 

[3, 4]  Such  a  verdict  as  was  returned  In  the 
instant  case,  therefore,  can  be  upheld,  pro- 
vided there  Is  sufficient  support  therefor  in 
tbe  evidence  adduced,  and  it  is  not  inhibited 
by  the  common-law  principle  discussed  above, 
of  which  we  have  Just  said  that  section  3178 
of  the  General  Statutes  of  1906  is  declara- 
tory. 

It  la  c(»itended  on  behalf  of  the  state  that 
section  4007  of  the  General  Statutes  of  1006 
governs,  which  statute  is  as  follows: 

"In  all  criminal  prosecutions  hereafter  be- 
gan in  this  state,  if  the  defendaat  \»  found 
guilty  ot  axk  offense  lesser  in  degree,  but  In- 
duded  within  the  offense  charged  in  the  in- 
dictment or  information,  such  verdict  shall  not 
be  set  aside  by  the  court,  upon  the  ground 
that  BDch  verdict  Is  contrary  to  tbe  erideDce. 
If  tbe  evidoice  produced  in  such  case  would 
have  sanKxted  a  finding,  or  if  sudi  f»urt 
wonld  have  sustained  a  verdict  of  stdltr  oS  the 
greater  offensa." 

We  think  that  this  contention  has  been 
snccessfnlly  met  by  the  deftadant  The 
ground  of  the  motion  in  arreet  of  Judgment 
which  we  are  considering  Is  not  that  the  ver- 
dict rendered  "Is  contrary  to  the  evidence," 
for  which  the  statute  makes  provision,  but  is 
in  effect  that  sruch  verdict  could  not  have 
been  legally  returned  In  the  case;  therefore 
the  court  was  not  authorized  or  warranted 
In  sentencing  the  defendant  upon  such  ver- 
dict As  we  have  frequently  held,  a  motion 
In  arrest  of  Judgment  would  not  lie  upon  the 


ground  that  eridenoe  la  not  snffldimt  to 
support  tbe  verdict.  See  the  discussion  In 
Harris  v.  State,  53  Ela.  37,  48  Soath.  3U, 
and  the  prior  decisions  of  this  court  therein 
dted. 

[I]  It  Is  also  contended  on  bdialf  of  the 
state  that  section  8981  of  the  Qamnl  Sta^ 
ntes  of  1906  centre^  which  section  is  as  fol- 
lows: 

"Whenever  any  person  Indicted  for  a  felony 
shall  on  trial  be  acgnitted  by  a  verdict  of  part 
of  the  crime  chared,  and  convicted  on  tba 
residue  thereof,  each  verdict  may  be  received 
and  recorded  by  the  court:  and  thereupon  any 
person  charged  shall  be  adjudged  guil^  of  the 
crime,  if  any,  which  shall  appear  to  the  court 
to  be  substantially  charged  by  tbe  residue  of 
such  Indictment  or  information,  and  shall  be 
sentenced  and  punished  accordingly." 

We  are  of  the  opinion  that  there  Is  force 
in  this  contention.  Tb&t  a  defendant  tried 
under  an  Indictment  charging  murder  in  the 
first  degree  ml^t  be  convicted  of  manslaugh- 
ter there  can  be  no  question.  By  finding  the 
defendant  goilty  of  the  crime  of  "being  ac- 
cessory before  the  fact  to  the  commission  of 
manslaughter,"  the  Jury  thereby  acquitted 
the  defendant  of  the  higher  offense  charged 
in  the  indictment,  that  of  being  accessory  be- 
fore the  fact  to  the  crime  of  murder  In  tbe 
first  degree.  See  the  discussion  in  Undsey 
v.  State,  53  Fla.  66,  43  South.  87.  and  Barker 
V.  State,  40  na.  178,  24  South.  69.  We  would 
also  refer  to  1  Wharton's  Criminal  Law  (10th 
Ed.)  S  236;  Id.  (Uth  Ed.)  |  276;  and  1  Stand- 
ard Ency.  of  Proc.  168.  It  necessarily  fol- 
lows from  what  we  have  said  that  we  are  of 
the  opinion  that  this  assignment  has  not  been 
sustained. 

The  next  assignment  which  Is  urged  before 
us  is  baaed  upon  the  oTermllng  of  the  motion 
for  a  new  trial,  which  motion  la  as  follows: 

"Now  comes  tbe  defendant.  Bertha  Thomas, 
heretofore  convicted  of  bdng  an  acces8(»T  be- 
fore the  fact  of  mandanghtar,  and  moves  fur  a 
new  trial  tor  the  toOawvag  reasims,  to  wit: 

"First  Tbe  court  erred  u  sot  sastaining  the 
motion  of  the  defendant  to  strike  the  testimony 
of  Robert  Hopps  on  the  ground  that  his  ad- 
missions showed  blm  tncapaUe  ot  nndwstand- 
ing  the  nature  of  an  oath. 

Second.  Because  the  verdict  Is  contrary  to 
tbe  law. 

"Third.  Because  the  verdict  Is  contrary  to 
the  evidence. 

"Fourth.  Because  the  verdict  is  contrary  to 
the  law  and  the  evidence." 

[1-9]  We  shall  f<^low  onr  established  prao 
tlce  and  consider  only  such  grounds  of  this 
motion  as  are  argued  before  us.  Smith  v. 
State,  65  Fla.  56,  61  South.  120.  It  Is  con- 
tended that  tbe  verdict  rendered  Is  contrary 
both  to  tbe  law  and  the  evidence.  It  Is  un- 
doubtedly true,  as  Is  urged  by  the  defendant, 
that  In  order  to  warrant  the  conviction  of  one 
as  an  accessory  the  conviction  of  the  person 
charged  as  prlndpal  must  be  shown.  There 
is  no  dispute  upon  this  point  We  think  that 
the  transcript  of  the  record  satisfactorily  es- 
tablishes the  fact  that  the  prior  conviction  of 
the  prindpal  was  shown  upon  the  trial  of  the 
defendant;  therefore  there  Is  no-occasloiL  for 


»  mere  is  no-occasioiL  loi 

Digitized  by  L^OOg  16 


4 


74  SOUTHERN  RIBFORTBB 


our  diacaa!don  of  iMa  ptdnt.  As  to  the  fiir> 
ther  contaition  of  the  defendant  that  tbe  evl- 
dcaice  adduced  la  InsuflBdent  to  sustain  tbe 
vercUct.  It  Is  sufficient  to  aaj  that  we  are  of 
the  opinion  tliat  the  erldenoe  is  amvly  suffl- 
dent  We  refrain  from  setting  out  or  discuss- 
ing the  evidence  fOr  the  reason  that  no  use- 
ful purpose  could  be  aceom^dlshed  so  do- 
ing.  As  we  have  repeatedly  held: 

"An  appellate  court  should  not  (rrant  a  new 
trial  upon  the  ground  of  the  Insufficiency  of  the 
evidence  to  sustain  a  verdict  of  guilt?  affirmed 
b;  tbe  trial  court  if  there  is  some  substantial 
evidence  of  all  tbe  facts  legally  essential  to 
support  tbe  verdict,  and  tbe  whole  evidence  is 
Buch  that  the  verdict  may  fidrly  have  been 
found  on  it 

"Where  there  la  evidence  from  which  all  the 
elements  of  the  crime  may  legally  have  been 
found  or  inferred,  and  it  does  not  appear  that 
the  jury  were  not  governed  by  tbe  evidence, 
the  verdict  will  not  be  disturbed  by  the  appel- 
late court  on  the  ground  of  the  Insufficiency  of 
the  evidence. 

"A  verdict  will  not  be  set  aside  by  on  ap- 
pellate court  where  the  propriety  of  the  ver- 
dict depends  not  n^jon  tiie  laclc  of  evidence,  but 
upon  the  credilshty  or  weight  of  conflicting 
competent  testimony." 

Smith  V.  State,  66  Fla.  135.  63  South.  138. 

Next  in  the  order  of  tbe  argument  are  the 
first  and  fourth  aa^gnments,  which  are  ar- 
gued together  and  are  as  follows: 

"The  court  erred  in  its  refusal  to  strike  the 
testimony  of  tbe  witness  Robert  Hopps  on  tbe 
ground  that  his  admissions  showed  that  he  was 
incapable  of  understanding  the  nature  of  an 
oath." 

"Hie  court  erred  in  refusing  to  strike  the 
testimony  of  tbe  witness  Mary  Johnson  on  the 
ground  that  ber  incompetency  to  qualify  as  a 
witnees  appeared  by  her  admissions  that  die 
did  not  understand  the  nature  of  an  oath.** 

Bobert  Hopps  and  Maxy  JotuuHm  were  two 
of  the  principal  witnesses  introduced  <m  be- 
half of  the  state.  There  Is  no  occasion  to  set 
forth  thdr  testlnumy.  The  bill  of  exceptions 
discloses  tbe  following  as  to  tbe  eross-exam- 
Inatlon  at  Robert  Hc^qps: 

"On  cro88-«zamiuation  this  witness  admitted 
that  he  did  not  know  what  would  become  of 
him  if  he  swore  to  a  lie  in  court,  or  whether 
be  would  be  punished  or  not,  and  did  not  know 
what  Would  happen  to  him  If  he  told  a  lie 
and  died,  or  where  he  would  go. 

"Whereuiwn  the  defendant,  by  counsel,  mov- 
ed to  strike  tbe  testimony  of  Robert  Hopps  on 
the  ground  that  his  incompetency  as  a  witness 
appeared  from  these  admissions,  which  motion 
was  denied  by  tbe  court,  and  exception  noted." 

While  the  following  proceedings  are  shown 
as  to  the  cross-examination  of  Mary  Johnson: 

"The  defendant,  by  counsd,  then  asked  the 
witness  if  die  kneiw  what  would  happen  to  ber 
or  whether  she  would  be  punished  or  not  if  she 
told  a  lie  In  court,  and  she  said  'No,'  and  it 
she  knew  what  would  happen  to  her  if  she  ti>Id 
a  lie  and  died,  and  she  said  'No,*  and  there- 
upon moved  that  the  testimony  of  this  witness 
be  teken  from  tbe  consideratitm  of  tbe  jury  on 
the  ground  that  her  incompetency  to  qualify 
as  a  witness  appeared,  but  the  court  denied 
the  moticHi  and  exception  was  noted." 

[18]  As  we  held  In  Clinton  v.  State,  B3  Fla. 
98,  43  South.  312,  12  Ann.  Cas.  150: 

"The  common-law  rule  has  been  changed  in 
Oils  states  and  bdief  neither  in  a  Supreme 


Being  nor  In  dtrine  punishment  Is  reqtiirito 
to  tiie  MHupetency.  of  a  vdtness. 

Also  see  section  1S08  of  tbe  Oeneral  Stat- 
utes <a  1006,  which  Is  copied  In  tbe  optziloD, 
and  the  antbozitles  fliereln  dted. 

[11, 12]  Tbe  defOnduit  dtes  and  relies  up- 
on 1  WIgmore's  Evidence,  If  4Sti  and  506,  and 
Id.  ToL  8.  I  1823,  which  we  have  carefully 
read.  We  do  not  feel  called  upon  to  crltici» 
or  cUscuss  the  statements  contained  in  theae 
paragraphs.  Assuming  their  correctness.  It 
still  remains  fOr  us  to  determine  wfaetber 
tbey  snnwrt  the  defendant  in  her  contention. 
It  Is  well  settled  that  it  Is  ttie  province  and 
duty  of  the  trial  court  to  determine  the  com- 
petency of  a  witness.  CUnt<ni  v.  State,  sn- 
^ra,  and  X  WIgmore's  SMdence,  fl  487.  We 
ttdnk  that  It  would  have  been  well  If  tbe 
court  bad  proceeded  to  have  the  competency 
of  these  two  witnesses  further  Inquired  Into, 
but,  even  so,  we  are  not  prepared  to  declare 
that  It  committed  ■  rever^ble  error  In  over- 
mllng  the  motions  to  strike  out  the  testi- 
mony of  such  witnesses.  It  is  very  evident 
that  these  witnesses  are  ignorant  and  illiter- 
ate, but,  considering  their,  entire  testimony^ 
it  would  seem  that  tbey  exhibit  about  as 
much  intelligence  on  the  witness  stand  as 
ordinary  persons  of  tbeir  class.  As  was  held 
In  State  t.  I^ngford.  45  1a.  Ann.  1177,  14 
South.  181,  40  Amer.  St  Rep.  277: 

"Tbe  mere  foct  that  a  witness  states  on 
cross-examination  that  she  does  not  know  the 
consequences  nor  how  she  could  be  puuisbed  if 
she  testifies  falsely  does  not  render  ber  incom- 
petent on  the  ground  that  she  does  not  ondei^ 
stand  the  nature  of  an  oath,  especially  when 
sbe  exhibits  as  much  intelligence  on  ue  wit- 
ness stand  as  ordinary  persons  of  her  class." 

Also  see  CMter  t.  State,  37  Tex.  Cr.  R. 
284,  89  S.  W.  676.  W)e  must  bold  that  these 
two  assignments  have  not  been  sustained. 

[13]  We  now  reacb  the  fifth  and  Ust  as- 
signment, which  Is  as  follows: 

"Tbe  court  erred  in  sustaining  plaintilTs  de- 
murrer to  defendant  Bertha  Tbomai^  plea  in 
abatement  to  the  indictment" 

The  plea  in  abatement  of  the  defendant 
to  which  this  assignment  refers  is  quite 
lengthy,  and  we  shall  not  set  It  out  The 
defendant  in  her  brief  states  the  purpose 
and  effect  of  such  plea  as  follows,  which 
would  seem  to  be  substantially  correct: 

"ThQ  plea  in  abatement  (Record,  page  4),  sets 
up  the  fact  that  the  court  at  the  precedinff 
term  drew  fromi  the  jury  box  the  names  of  3ft 
persons  to  serve  as  jurors  at  the  ensuing  term ; 
that  at  the  Sining  term  of  1916  81  of  these 
persons  were  duly  summoned  by  the  sberiif 
and  appeared  in  court ;  that  the  names  of 
these  31  persons  w^  placed  in  a  box  by  Hon. 
B.  C.  Love,  judge  of  the  court,  and  18  per- 
sons were  drawn  from  this  number  to  make  up 
a  grand  jury;  that  after  the  said  18  persons 
bad  becQ  drawn  from  the  box  it  was  ascer- 
tained that  Wm.  S.  Acklin,  one  of  the  said 
number,  was  not  a  dtizen  of  the  United  States, 
and  was  excused;  that  another  one,  W,  T. 
Bryan,  was  excused  by  tbe  court;  that  after 
these  2  men  had  been  withdrawn  from  the  18 
on  the  grand  jury  panel  there  remained  16  men 
out  of  tbe  original  18  grand  jurors  drawn  by 
the  court;  that  subsequent  to  this  the  court 
proceeded  to  draw  2  mors  names  from  the  boa 
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In  order  to  have  a  grand  Jury  compoaod  of  18 
men ;  and  that  R.  W.  Vann  and  M.  H.  Oal- 
hna  were  added  to  said  16  men,  and  vere  awom 
as  members  of  the  grand  Juir  and  participated 
in  the  finding  of  the  indictment  againat  the 
lOaindfr  in  error." 

There  la  no  occasion  to  set  forth  the  de- 
murrer Interposed  thereto. 

Aa  we  held  in  Young  t.  Stat^  63  Fla.  56, 
58  South.  188,  wherein  we  followed  prior  de- 
ddODB  of  tills  court: 

"Pleas  in  abatranent  setting  np  mere  irreg- 
ularities in  the  selection  of  jurors  shonld  be 
drawn  with  the  greatest  accuracy  and  preci- 
sion, and  must  be  certain  to  every  intrat 
They  most  leave  nothing  to  be  supplied  by  in- 
tendmmt,  and  no  supposable  special  answer 
vnobriatM.  When  it  affirmatively  appears  that 
DO  posmble  injury  could  accrue  to  a  defendant 
by  an  iiresularity  not  amountinE  to  a  subatan- 
tial  departure  from  the  requirements  of  law 
in  the  selection  and  impaotting  of  jnrtns,  an 
objeetioii  thereto  dumld  not  aTail.** 

Also  aee  Cannon  v.  State.  &t  Fla.  20,  67 
Sooth.  240.  We  would  also  refer  to  sections 
1575,  3862,  and  1582  of  the  General  Statutes 
of  190&  We  are  clear  that  no  error  has 
Ixea  made  to  w>ear  ia  this  mUng;  there- 
fore this  assignment  must  be  lield  to  have 
faUed. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 

BROWNB,  a  J.,  and  TATLOR,  WHTT- 
VlBiLD,  and  xaiJiIS,  S3^  concur. 


m  Fla.  W) 

STATE  BOARD  OP  OONTEOL  t.  KING 
LUMBER  CO. 

<Sapreme  Court  of  Slorida.  Jan.  26,  1917.) 

(SvVabua      the  Court.} 

APFUZ.  AHD  Ebbos  ^9173(1),  1176<6)— Dc- 
FECT  IN  BXIX—RBUAND  AND  DISMISSAL. 
Where  it  api>ear8  upon  the  face  of  a  bill  of 
complaint  that  there  is  a  plain  and  adequate 
remedy  at  law,  and  no  ground  for  equitable  in- 
terventi<m  is  shown,  an  appellate  court  may  no. 
tice  auch  defect,  although  it  has  been  ignored 
in  the  pleadines,  assignments  of  error,  and 
argument,  and  the  cause  may  be  remanded  with 
directious  to  dismiss  the  bill. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  $8  1079,  1003.  4606,  4696.] 

Appeal  from  Circuit  Court,  AlatAua  Coun- 
ty; 3.  T.  Wills,  Judge. 

Suit  in  equity  by  the  King  Lumber  Com- 
pany against  the  State  Board  of  Control  and 
another.  From  an  order  overniUng  its  de- 
murrer, the  State  Board  of  Control  appeahi. 
Order  reversed. 

T.  V.  West,  Atty.  Gen.,  for  appellant  R. 
P.  Daniel,  of  Jacksonville,  for  appellea 

WHITFIELD,  J.  The  King  Lumber  Com- 
pany brought  suit  in  equity  against  the  state 
board  of  control  and  the  Lumber  Manufac- 
turing Company,  and  alleged,  in  effect,  that 
the  state  board  of  control  entered  Into  a  writ- 
ten contract  with  the  complainant  for  the 


erectloQ  by  complainant  of  a  building;  that 
a  balance  la  due  complainant  on  s^  coo- 
tract  ;  that  an  action  at  law  has  beea  brou^t 
ij  cwnplalnant  against  the  state  hoard  of 
control  to  recoror  the  balance  dalmed ;  that 
materials  used  under  the  contract  were  fur- 
nished by  the  Lumber  Manufacturing  Com- 
pany ;  that  Qte  Lumber  Manufacturing  Com- 
pany ftaJIed  to  dellrer  certain  porti<ms  of  the 
materials  at  the  time  when  required  under 
the  contract  with  It,  thereby  delaying  the 
completion  of  the  building  in  the  time  sped- 
fled  in  the  contract  with  the  state  board  of 
control;  that  the  state  board  of  control  re- 
sists payment  of  the  balance  claimed  on  the 
ground  of  demurrage  allowanoea  for  delay  in 
completing  the  building;  Uiat  the  Lumber 
Mannfactarlng  Company  has  brought  an  ac- 
tion at  law  for  the  balance  claimed  by  it 
from  complainant,  and  claims  that  the  delay 
charged  to  It  was  caused  by  the  architect  of 
the  board  of  control;  that  complainant  can- 
not properly  defend  the  action  by  the  Lumber 
Manufacturing  Company  until  the  adjudica- 
tion In  complainant's  action  against  the  state 
board  of  control ;  that  the  prosecution  of  the 
two  actions  at  law  will  pat  complainant  to 
useless  expense ;  that  therefore  complainant 
prays  that  equity  take  Jurisdiction  and  grant 
an  accounting  by  both  defendants  with  appro- 
priate restraining  orders,  and  final  relief. 
The  state  board  of  control  demurred  on  the 
gronnd  that  the  suit  Is  In  effect  one  against 
the  state  in  violation  of  law.  This  demurrer 
was  overruled,  and  the  state  board  of  control 
appealed. 

Where  It  appears  upon  the  t&aa  of  a  bill  of 
complaint  that  there  la  a  plain  and  adequate 
remedy  at  law,  and  no  ground  for  equitable 
Interrentlon  is  shown,  an  appellate  court  may 
notice  Budi  defect,  although  it  has  been  ig- 
nored In  the  pleadings,  assignments  of  error 
and  argument,  and  the  cause  may  be  remand- 
ed with  directions  to  dismiss  the  bilL  Wil- 
liams, Adm'r,  T.  Peoples,  48  Fla.  319,  37 
South.  672;  City  of  JacksonvlUe  v.  Massey 
Business  College,  47  Fla.  339,  80  South.  432. 

In  this  case  the  remedy  at  law  Is  apparent- 
ly adequate,  and  no  sufficient  ground  is  al- 
leged for  equity  cognizance.  This  being  so, 
the  circuit  judge  shonld  have  sustained  the 
demurrer,  even  though  no  ai^ropriate  ground 
was  stated  in  the  demurrer. 

Order  reversed. 

BROWN.  C.  J.,  and  TAYLOR,  SHACELB}- 
FORD,  and  ELLIS,  JJ.,  concur. 


as  Fla.  8S) 

ORAHAM  v.  HOLMES. 

(Supreme  Court  of  Florida.  Jan.  25,  1917.) 

(Svllahua  Iv  th«  Court.) 

Afpkal  ANn  EBBon  «=»1047(1)  —  Habhliss 
Error  —  Aouission  or  Rejection  of  Eti- 

nSNCK. 

Where  a  verdict  is  sustained  by  the  evidence, 
technical,  but  harmless,  errors  in  rulings  on  the 
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ftdmisston  or  rejection  of  teatimony  will  not 
eaase  a  reversal  of  the  judgment, 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4146.  4150-4152.] 

Error  to  Circuit  Coart,  Taylor  County;  M. 
V.  Home,  Judge. 

Replevin  by  3.  O.  Holmes  agalnat  Dan 
Graham.  Verdict  and  Indgment  for  plaintUC. 
and  defendant  brings  error.  Affirmed. 

Wm.  T.  Hendry,  of  Perry,  for  plaintiff  In  e^ 
ror.  Davis  &  Diamond,  of  Perry,  for  defoid- 
ant  in  oror.  ^ 

PBR  CDRIAH.  Holmes  brooght  replevin 
to  recover  a  mula  Defendant  pleaded  not 
guilty.  Verdict  and  Judgment  were  tor  the 
plalntlflF.  On  vrit  of  error  tbe  defendant 
below,  Dan  Grabam,  contends  fbat  In  tbe 
transactlmi  relative  to  a  ocntemplated  sale 
of  tbe  mule  by  Holmes  to  Graham  the  title 
passed  to  Graham  and  replevin  was  not  appli- 
cable. The  evidence  bearing  on  the  trade  Is 
conflicting;  bat  the  jury  was  jnstlfled  In 
'  finding  for  the  plaintiff,  upon  the  theory  that 
title  had  not  passed  to  the  defendant.  The 
verdict  being  warranted  by  the  evidrace,  tedi- 
nical  errors,  if  any,  in  rulings  on  the  admis- 
sion or  rejection  of  testimony  are  not  harmful 
or  materlaL 

The  judgment  is  affirmed. 

BBOWNB.  a  J.,  and  TAYLOR.  SHAGEL&- 
FORD,  WHITFIELD,  and  ELLIS,  JJ.,  con- 
cur. 

(71  Fla.  M) 

ANDERSON  v.  STATED 
(Supreme  Court  of  I^orlda.  Jan.  26,  1917.) 

(SifUahut  by  tk9  Ctmrt.) 

Cbimiwal  1/a.w  «=3»1080— Wbxt  of  Bsbob— 

RETtntN— Tnat. 
A  writ  of  error,  made  returnable  in  viola' 
tion  of  the  provision  of  the  statute  that  it  "shall 
be  returnable  to  a  day,  •  •  •  more  than 
thirty  and  not  more  than  ninety  days  from  the 
date  of  the  wriL"  wiU  be  dismused  by  tbe  Su- 
preme Court  of  Its  own  motion. 

[Dd.  Note.— For  other  cases,  see  Criminal 
lAv,  Cent  Dig.  |g  2720,  272111 

Error  to  Circuit  Court,  Lafayette  County.; 
M.  F.  Home,  Judge. 

M.  L.  Anderson  on  conviction  brings  error. 
Writ  dismissed.  . 

W.  P.  Chavous,  of  Mayo,  for  plaintiff  In  er- 
ror. T.  F.  West,  Atty.  Gen.,  and  G.  O.  An- 
drews, Asst.  Atty.  Gen.,  for  the  Stat& 

PHR  CURIAM.  The  writ  of  error  taken 
herein  was  dated  and  issued  August  2,  1016. 
and  made  returnable  August  16,  1916,  and 
must  be  dismissed  as  having  been  taken  in 
violation  of  the  statute  requiring  that  such 
writ  "shall  be  returnable  to  a  day,  either  in 
term  time  or  vacation  more  than  thirty  days 
and  not  more  than  ninety  days  from  the  date 
of  the  writ."   Section  1698,  Gen.  Stats.  1906, 


as  amendwd  by  cfaaptv  6688,  Acts  1907  (sec- 
tion 1698,  Gomp.  ha.yn  1914).  See  Browning 
V.  State,  40  Fla.  466,  2S  Sontti.  62.  The  fact 
that  the  Attorney  General  has  not  moved  to 
dismiss  the  writ  of  error  does  not  make  the 
writ  as  tasned  etfectivei 
The  writ  of  error  Is  dlamlssed. 

BROWNE,  a  J.,  and  TAYLOR.  SHACKLE- 
FORD,  WHITE*IELD,  and  ELLIS,  JJ.,  con- 
cur. 

(71  FU.  SS) 

OABPENTEOMyBRrDN  CO.  T.  LBA<^ 
(Suprone  Court  of  Elorida.  Jan.  ^  IfflT.) 

(Syllalut  by  the  Court.) 

1.  EVIDKNCE  ^=>3d4  —  PmHAHXKT  IlTJUBT  — 

MoBTOABT  Tables. 
Mortuary  tables  are  admisrible  whwe  there 
is  evidebce  of  a  permanent  injury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  1520.] 

2.  Appeal  and  Ebbob  «=»1068(1),  113S  — 
Harmless  Ebbob— Inbtbuctions. 

Where  the  evid«ice  sustains  a  verdict  of 
llabUity  in  accordance  ^th  the  allegations  in  an 
action  for  damages,  and  errors,  if  any,  in 
ing  or  refusing  diarges  are  harmless,  and  no 
material  error  appears  in  the  proceedings,  the 
judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Genc  Dig.  U  4225,  44S4,  445S;  Trial. 
Cent.  Dig.  II  4^  m] 

Error  to  Oircnlt  Oonrt,  Dnval  County; 
George  Conper  Gibba.  Jod«BL 

Action  by  J.  P.  Leadi  against  the  Carpen- 
tetvCBrlen  Company,  a  coipontlon.  JnOg- 
ment  for  plalntUf,  and  dettandant  brings  er- 
ror. Affirmed. 

Carter  &  McGoUum  and  John  T.  Crawley, 
all  of  Jacksonville,  for  plaintiff  In  error. 
A.  H.  ft  Roewell  Elng  and  Bayard  B.  Shields, 
all  of  Jacksonville,  for  deftodant  In  etrm. 

WHITETELD,  J.  Leach  brought  an  action 
for  damages  In  which  It  is  alleged,  in  effect, 
that  the  defendant  lumber  company  was  en- 
gaged In  the  construction  and  operation  of  a 
lumber  mill;  that  plaintiff  was  employed 
therein  as  a  millwright;  that  plaintiff  was 
ordered  by  the  foreman  of  defendant  to  as- 
sist In  raising  and  securing  a  certain  heavy 
vat  in  said  mill;  that  defendant  negligently 
and  carelessly  furnished  for  the  doing  of 
said  work  a  certain  slender,  slimwry.  In- 
adequate, unsuitable,  and  Insufficient  i^p 
or  stave  to  hold  said  vat  up  after  tbe  same 
had  been  raised ;  that  said  prop,  because  of 
the  said  carelessness  and  negllgoice  of  the 
defradant,  slipped  and  gave  way,  and  said 
vat  fell  down  and  upon  plaintiff  with  great 
force  and  violence,  injuring  him.  A  8e<tond 
count  adopts  the  allegatitms  of  the  first  count, 
and  alleges  that  the  foreman  of  defendant 
had  the  power  and  authority  to  hire  and  dis- 
charge plaintiff,  and  ordered  and  directed 
plaintiff  to  do  the  work  In  and  about  which 
he  was  injured.  A  third  count  differs  from 
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the  first  count  In  that  It  alleges  that  the 
defendant  negligently  and  carelessly  furnish- 
ed for  the  doing  of  said  work  only  about  10 
serrants  to  raise  Bald  vat  and  hold  the  same 
up  after  It  had  been  raised,  whereas  20  serr- 
ants would  bare  been  required  to  raise  the 
vat  safdy  and  to  hold  It  securely  and  safely 
up;  that  because  of  the  negligence  and  care- 
lessdeM  of  defendant  as  aforesaid  sidd  vat 
fell  down  upon  the  plain tUT  with  great  force 
and  Tlotence  and  Injured  bim  permanently. 

^nie  d^endant  pleiided  not  gaO-ty,  ttiat  the 
Injury  was  caused  by  the  act  of  a  fellow  serr- 
aiit»  and  assumed  risk.  There  was  verdict 
for  the  plaintUC  on  irtdcb  jndgmuit  was 
rmdered  for  tlie  plalntUf .  and  the  defendant 
tocA  writ  of  errra.  Errors  are  assigned  on 
denying  an  Instructed  verdict  for  the  d»- 
faidant,  giving  two  charges  for  tbs  plaintiff, 
and  deourlng  a  new  trlaL  Several  gnmnds  of 
the  motion  for  new  trial  are  based  on  the  re- 
fusal of  requested  charges, 

[1 , 1]  There  being  evidence  Oiat  the  Injury 
waa  pmoanent,  mortuary  tables  were  prop- 
erly admitted  In  evidence.  It  is  not  neces- 
sary to  detail  the  evldenca  It  Is  legally  suf- 
fldoit  as  a  predicate  tor  a  vwdlct  of  Ua- 
blU^  up<m  the  auctions  to  the  effect  that 
the  defendant  was  ne^lgent  In  furnishing 
facilities  for  doing  the  dangerous  work  stat- 
ed. The  Jury  could  bave  found  that  the  de- 
fendant should  hare  provided  more  adequate 
props,  and  that  the  ivop  used  for  holding  the 
vat  was  Inadequate,  and  that  the  plaintiff's 
injury  was  a  proximate  result  of  the  prop 
negligently  provided  by  the  defendant  The 
risk  and  danger  were  not  ordinary  or  so 
obvious  as  to  bar  a  recovery  on  the  ground  of 
aswimed  risk ;  and  no  appreciable  negligence 
ot  the  plaintiff  aiH>ear8.  Even  If  the  slight 
referoice  in  the  briefs  to  the  charges  given 
and  refused  on  which  assertions  of  error  are 
predicated  may  be  regarded  as  an  argument 
on  the  rulings  In  fdvlng  or  refusing  the 
charges,  there  appears  to  be  no  harmful  If 
any  wror  therein. 

A  careful  consideration  of  the  entire  rec- 
ord dlsdoses  no  reversible  error,  and  the 
judgment  Is  affirmed. 

BBOWNfil.  a  X,  and  TAYLOR,  SHAOE- 
LEFOBD,  and  ELUS,  JJ.,  concur. 

(71  Pla.  1«)  — — 

BASS  T.  LEa 
(Supreme  Ooart  of  Florida.  Jan.  28, 1917.) 

(apOabut  ly  tk€  Court.) 

BiLu  AHD  Nona  «s>481— Plu  —  Sum- 
oiBnor. 

In  an  action  on  promissory  notes,  where  a 
plea  avers  the  delivery  of  the  notes,  bat  does 
not  aver  that  the  plalntlS  holder  knew  of  an 
asserted  agreement  between  the  original  parties 
affectdng  the  validly  of  the  notes  or  that  the 
notes  are  so  incomplete  or  irrcffolar  on  their 
fsce  as  to  affect  fh^r  validity  or  to  put  the 


holder  on  notice  of  an  agreement  affecting  the 
validity  of  the  notes,  such  plea  Is  subject  to  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Die.  H  1530-1532,  1559-1561.] 

Error  to  Circuit  Court,  Osceola  County; 
Jas.  W.  Perkins,  Judge. 

Action  by  Charles  G.  Lee  against  W.  C. 
Bass.  Judgment  for  plaintiff  on  sustaining 
demurrer  to  pleas,  and  defendant  brings  er- 
ror. Affirmed. 

Lewis  O'Bryan  and  filUton  Pledger,  both 
of  Elsslmmee,  for  plaintiff  in  error.  Eribbs 
&  Steed,  of  Klsslmmee,  for  defendant  In  error. 

WHITFIELD,  J.  Charles  O.  Lee  brought 
an  action  against  W.  O.  Bass  on  two  promis- 
sory notes  made  payable  to  M.  D.  Wilson,  B. 
D.  Waring,  and  T.  D.  Curtla  Bass  filed  the 
following  amended  pleas: 

"That  the  notes  sned  on  are  not  the  notes  of 
this  defendant,  in  this,  that  this  defendant  had 
heretofore  become  accommodatikm  surety  and  in- 
dorser  for  one  B.  D.  ^^arlog,  upon  certain 
promissory  notes ;  that  said  notes  had  matured 
and  demand  had  been  made  upon  this  defend- 
ant for  payment  of  the  same ;  that  this  defend- 
ant in  tnm  made  demand  upon  the  said  B.  D. 
Waring  to  make  such  payment ;  that  the  said 
Waring  stated  his  inability  to  make  such  pay- 
ment at  the  time,  but  that  he,  the  said  B.  D. 
Waring,  procured  this  defendant  to  enter  into 
an  agreement  whereby,  if  this  defendant  would 
sign  two  other  notes  to  be  made  payable  in  the 
future,  he  (Waring)  eoold.  by  the  use  of  said 
other  notes,  pay  on,  discharge,  and  take  up  the 
notes  then  past  due;  that,  ^ould  this  defend- 
ant sign  such  additional  notes,  the  proceeds 
thereoi  would  be  used  in  discharging  and  pay- 
ing off  said  past-due  notes  by  the  date  on  which 
said  new  notes  would  mature,  and  be,  Uie  said 
Waring,  would  be  able  to  pay  off  and  discharge 
said  amounts  and  release  this  defendant  from 
further  liability;  that  this  defendant,  relying 
upon  said  representations  of  the  said  R.  D. 
Waring,  believing  that  should  he  sign  said  new 
notes  that  they  would  be  used  In  paying  oiSf 
and  discharglDg  said  psst-dne  notes,  and  this  de- 
fendant not  having  received  any  consideration 
for  the  signing  of  said  notes,  thereby  desiring 
that  the  said  Waring  pay  off  and  discharge 
them,  agreed  to  the  same;  that  in  pursuance  of 
said  agreement  between  this  defenoant  and  the 
said  R.  D.  Waring,  as  aforesaid,  the  said  R.  D. 
Waring  sent  one  M,  D.  Wilson  to  this  defend- 
ant bearing  a  request  that  this  defendant  sign 
said  notes  as  accommodation  maker  and  to  send 
the  same  to  bfm  by  the  said  M.  D.  Wilson; 
that  he  (Waring)  would  sign  them  as  principal 
maker  and  nse  them  in  retiring  and  discharg- 
ing the  amount  due  opon  said  overdue  notes, 
upon  which  this  defendant  was  liable  as  in- 
dorser,  as  aforesaid.  And  this  defendant  did 
sign  the  said  notes  in  blank,  and  upon  the  sec- 
ond line  for  signing,  and  sent  them  to  the  said 
Waring  by  the  said  M.  D.  Wilson,  for  the  sole 
purpose  that  the  said  Waring  should  become 
the  principal  maker  thereon  and  making  use  of 
in  settling  the  past-dne  Indebtedness  as  afoi«> 
said.  This  defendant  avers  that,  notwithstand- 
ing the  agreement  between  him  and  the  said 
R.  D.  Waring,  he  was  signing  the  notes  as  ac- 
commodation maker  with  the  said  R.  D.  Wai^ 
ing,  and  for  that  reason  signed  on  the  second 
line  of  said  notes,  and  to  become  snre^  for  bim 
as  aforesaid,  the  said  R,  D.  Waring  failed  and 
refused  to  complete  said  notes  by  signing  them 
aa  principal  maker  thereof  as  agreed,  but  with- 
out authority  ttom  this  defendant,  and  without 
his  knowledge  ot  otmsent,  wrote,  or  procured  to 
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bave  written.  Into  said  notes,  the  name  of  tiie 
■aid  M.  D.  Wilxm,  who  was  the  messenger  In 
making  the  deliveir  of  the  partially  execated 
Eotos  XTorn  this  defendant  to  the  said  Waring, 
and  procured  a  transfer  of  said  notes  by  the  said 
M.  D.  Wilson  to  him.  the  said  R.  D.  Waring, 
who  transferred  the  same  to  the  indorser  of  the 
plaintiff,  and  the  said  R.  D.  Waring  did  not 
pa7  off  and  discharge  the  amount  due  upon  said 
past-due  notes  on  which  this  defendant  was  in- 
dorser, and  this  defendant  was  compelled  to  pay 
the  same. 

"Wherefore  the  plaintifF  and  his  assignor  took 
said  notes  with  notice  of  their  incompleteness 
and  of  irregularities  appearing  upon  the  face 
thereof. 

"Second.  And  for  farther  plea  this  defendant 

UBSBi 

"Tiat  the  plaintiff  and  his  assignor  took  said 
notes  with  notice  of  incompleteness  and  im«n- 
laritiefl  appearing  on  the  face  thereof,  and  that 
said  notes,  being  incomplete,  were  attempted  to 
be  negotiated  without  authontr  from  or  the  con- 
sent of  this  defendant." 

A  demurrer  to  the  pleas  was  Bustalned,  and 
tbe  court  ordered  final  Jndgnient  for  the 
pIHintiff,  which  was  entered  by  the  clerk,  as 
follows: 

''And  now  on  the  15th  day  of  April,  A.  D. 
1916,  come  the  plaintiff  by  his  attorneys,  Kribbs 
&  Steed,  and  moves  for  a  final  jud^ent,  and 
produces  the  original  notes  sued  upon  and  men- 
tioned in  his  declaration;  and  the  clerk  hav- 
ing ascertained  that  there  is  due  the  plaintiff 
for  principal  $981.82.  and  for  interest  $45.80, 
and  for  attorney's  fee  $98.18,  and  au  order  of 
the  judge  to  enter  final  judgment  having  been 
received  and  duly  filed,  therefore  it  is  consid- 
ered by  the  court  that  the  plaintiff,  the  said 
Charles  O.  Lee,  do  have  and  recover  of  and  from 
the  defendant,  the  said  W.  C.  Bass,  the  sum  of 
lj.25.80  damages,  and  costs  which  are  now 
ere  taxed  at  $4.02,  and  that  the  plaintiff  do 
have  exeention  thereof. 

"J.  L.  Overstreet,  Clerk, 

"By  James  M.  Johnson,  Depnty. 
"Recorded  in  Final  Judgment  Book  No.  1, 
page  115." 

On  writ  of  error  taken  by  the  defendant  it 
Is  contended  that  there  was  error  in  sastain- 
Ing  the  demurrer  to  the  amended  pleas  and 
in  directing  the  clerk  to  enter  final  Judgment. 

Section  2949,  General  Statutes  of  1906,  is 
as  follows: 

"Where  an  incomplete  instrument  has  not 
been  delivered  it  will  not,  if  completed  and  ne- 
gotiated, without  authority,  be  a  valid  cwitract 
in  the  hands  of  any  holder,  as  against  any  per- 
son whose  signature  was  placed  thereon  be- 
fore delivery."^ 

As  the  plea  expressly  refers  to  "the  de- 
livery of  the  partially  executed  notes,"  in 
stating  the  circumstances  under  which  the 
defendant  signed  the  note,  the  above-<itioted 
statute  is  not  applicable.  The  plea  does  not 
aver  that  the  holder  of  the  notes  knew  of  the 
circumstances  of  the  execution  of  the  notes 
as  stated  In  the  plea,  but,  after  stating  the 
tacts  relied  on,  the  first  amended  plea  aTers 
that: 

"Wherefore  the  plaintiff  and  his  assignor  took 
said  notea  with  notice  of  their  incompleteness 
and  of  irregularities  appearing  upon  the  face 
thereof." 

'  The  second  amended  plea  adds: 
'  "And  that  said  notes,  being  incomplete,  were 
attempted  to  be  negotiated  without  authority 
fnno  or  the  consent  of  this  defendnnL" 


CFla. 

Hie  plea  avers  the  delivery  of  the  notes  by 
Bass  to  Waring  through-  M.  D.  WUson,  the 
payee,  pursuant  to  an  agreement  between 
Bass  and  W&riiSg,  bat  it  does  not  aver  that 
the  plaintifF,  holder  of  the  notes,  knew  of  the 
alleged  agreement,  and  the  notes  as  set  out  In 
the  transcript  do  not  appear  to  be  so  Incom- 
plete or  Irregnlar  on  their  face  as  to  affect 
their  validity,  or  to  put  the  holder  on  notice 
of  an  agreement  affecting  the  notes.  This  be- 
ing so,  the  pleas  were  subject  to  demurrer. 

The  entry  of  the  Judgment  by  the  clerk  pur- 
snant  to  the  order  of  the  Judge  was  in  ac- 
cordance with  law.  UcGee  v.  Ancmmi  33 
Fla.  499.  15  South.  231. 

TbB  Judgment  Is  affirmed. 

BROWNB.  a  3^  and  TATLOB.  SHACK- 
liSFOBD.  and  KLUS.  CCTcnr. 


(7»  Fla.  130) 

WAINRIGHT  et  aL  V.  OONNEGTKCnTT  FIBB 

INS.  ca 

(Supreme  Court  of  Florida.  Jan.  28,  1917.) 

(Syllabus  by  ths  Court.) 

1.  Intbrpixadeb  31— Pbaotiob— Pbo- 

cbedinqs. 

Where  a  tnll  cUF  interpleader  is  filed,  the  bet- 
ter practice  Is  first  to  determine  whether  such 

bill  will  lie.  If  it  will  not,  it  Is  useless  to  go 
further.  If  it  will^  then  upon  bringing  the 
property  in  dispute  uto  court,  the  complainant 
IS  discharged  from  further  hability,  with,  his 
costs,  and  the  court  orders  that  the  defendants 
interplead  and  litigate  the  matter  in  dispute  be- 
tween themselves,  which  in  effect  beccHnes  a  new 
and  independent  proceeding,  as  between  a  com- 
plainant and  a  defendant. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  §S  43-45,  61,  68-67.] 

2.  Intkeplradeb  $=»3X  —  Pkoceedibos  —  Dk- 

CBEE. 

Where  a  bill  of  Interpleader  has  been  Gled, 
if  the  issues  between  defendants  are  ripe  for 
decision,  the  court  may  at  a  single  hearing  dis- 
pose of  the  whole  controversy,  iBcloding  aa  well 
the  issues  between  the  complainant  and  defend- 
ants as  the  issues  between  defendants  them- 
selves, and  make  a  final  decree  settling  the 
rights  of  all  parties  at  once;  end  where  suffi- 
cient appears  on  the  pleadings  to  enable  the 
court  to  adjudge  between  defendants,  it  will 
proceed  at  once.  If,  however,  upon  the  dis- 
charge of  the  complainant  the  case  is  not  ripe 
for  hearing  between  the  claimants,  the  court 
should  order  an  action  or  an  Issue  formed  be- 
tween defendants  aa  to  their  respective  rights 
to  the  fund,  and  may  order  a  reference  to  a 
master  to  ascertain  and  settle  their  rights,  and 
upon  the  trial  of  this  issue  a  final  decree  as  be- 
tween defendants  is  rendered. 

[Ed.  Note.— For  other  eases,  see  IntHpleader» 
Cent.  Dig.  H  58-67.] 

3.  INTBBPUEADBB    *=»SS,  84— DiSCHABOX  OT 
COMPLAINAHTV-APPKAL— PiMlBS. 

Where  the  right  of  a  complainant  to  file  a 
hill  of  interpleader  is  not  questioned,  but  would 
seem  to  have  been  recognised  and  acqoiesced  in 
by  the  defendants,  and  the  property  in  question 
is  deposited  in  court,  an  order  should  have  been 
made,  dismissing  and  discharging  the  complain- 
ant from  all  further  liability,  with  its  costs. 
Where  the  defendants  then  proceed  to  litMSte 
the  matters  in  dispute  between  themselves,  fc  is 


74  80UTHBBN  BJEBPOBTDB 


tcsaToT  othw  eases  sos  same  toplo  aad  KBT-NUHBER  In  all  Ksr-Numtersd  DigMts  s^A^^^im  I 

Digitized  by  Vc 


Fla.) 


WAINRIGHT  V.  CONNECJTICtJT  FIRE  INS.  CO. 


9 


not  the  proper  practice  for  the  losing  defendant 
In  appeuing  from  the  adverse  decree  to  him  to 
make  the  ctmiplainant  appellee,  sinco  the  com- 
plainant has  no  further  interest  in  the  liun- 
tioD,  bat  the  losing  defendant  should  make  the 
winning  defendant  the  aM>ellee. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  a  68-71,  74,  76.] 

4.  Intespleadeb  ®=332 — Dbcbes — Equity. 

Where  a  bill  of  interpleader  has  been  filed, 
and  the  court  has  properly  acquired  jurisdiction 
of  the  cause  as  between  the  defendants,  it  is 
not  bound  to  award  the  fund  or  other  thing 
in  dispute  wholly  to  him  who  has  the  legal  title, 
but  may  so  shape  its  decree  as  to  do  complete 
equity  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent.  Dig.  SI  72,  73.] 

K,  Appkax  and  Bbbob  «s3901— ^howzivq  of 

EBBOR—PbESUUPTION  as  to  BULINQ8. 
In  equity,  as  well  as  at  law,  every  presump- 
tion is  m  favor  of  the  correctness  of  the  rul- 
ings ot  the  trial  Ja^e,  and  it  is  the  daty  of  a 
party  resorting  to  an  appellate  court  to  malce 
the  errors  complained  oi  clearly  to  appear,  if 
they  in  truth  exist. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1771,  3670.] 

Appeal  from  Circuit  Court,  Bradford  Coun- 
ty; Jas.  T.  Wllla,  Judge. 

Bill  of  Interpleader  by  tbe  Connecticut  Fire 
Insurance  Company  against  A.  A.  Waln- 
rlght  and  others.  Decree  of  distrlbatlw 
among  defendants,  and  tlier  appeaL  Decree 
affirmed. 

A.  S.  Crews,  of  Starke,  for  appellants.  D. 
H.  Knlgbt,  of  Starke,  and  Cockrell  &  Cock- 
rell,  oC  JadEsonTllle,  fbr  appdlee. 

SHACKLEFORD,  J.  On  the  15th  day  of 
June,  1915,  the  Connecticut  Fire  Insnrance 
Company,  a  corporation,  filed  Its  tdll  of  in- 
terpleader against  A,  A.  Watnright,  Q.  W. 
Walnrlght,  Stmble  Computing  Scale  Com- 
pany, a  COTporatlon.  Jacob  Epstein,  Nathan 
Epstein.  Abraham  I.  Weinberg,  A.  Ray  Katz, 
and  Sidney  Lanaberf,  partners  doing  busi- 
ness as  Baltimore  Bargain  Bouse,  and  Lynch- 
huig  Slioe  Company,  a  corporation.  Very 
ocmdaely  stated,  the  bill  alleges  that  the  com- 
plainant had  Issued  a  fire  Insurance  policy 
to  the  defendant  A.  A.  Wainrlght  on  certain 
property,  which  prt^rty  had  been  damaged 
'by  fire,  and  that  It  had  been  ascertained  and 
agreed  by  the  complainant  and  sodi  defend- 
ant that  the  loss  for  .whlcih  the  con^lalnont 
was  liable  upon  such  policy  was  the  sum  of 
$003.88,  whldi  anunmt  the  complainant  stood 
ready  to  pay  to  the  party  or  parties  legally 
entitled  thereto;  that  actions  at  law  bad 
been  Instituted  against  the  defendant  A.  A. 
Wainrlght  which  were  still  pending  by  all 
of  the  other  named  defendants.  In  which  ac- 
tions writs  of  garnishment  had  been  issued 
and  served  upon  the  complainant,  by  whldi 
writs  the  complainant  was  required  to  with- 
hold a  sum  of  money  far  In  excess  of  |603.- 
88,  whereby  the  complainant  was  unable  to 


determine  to  .whom  It  was  required  by  law  to 
pay  the  money  so  ascertained  and  agreed  to 
be  due  from  It  upon  such  policy.  Where- 
fore the  complainant  tenders  such  amount  of 
money  Into  the  r^ififitry  of  the  court  and 
prays,  among  other  things,  that  the  defend- 
ants be  required  to  Interplead  amongst  them- 
selves as  to  the  disposition  of  such  fund,  and 
that  the  complainant  be  relieved  of  any  fur- 
ther responsibility  to  the  several  defendants 
as  to  snch  fund,  and  that  it  be  decreed  to  be 
entitled  to  Ita  costs  and  a  reasonable  attor- 
ney's fee. 

Jacob  Epstein  and  the  other  members  com- 
posing the  partnership  of  the  Baltimore  Bar- 
gain House  filed  their  answer  to  the  bill,  as 
did  also  Q.  W.  Wainrlght,  but.  In  view  of  the 
subsequent  proceedings,  there  would  seem  to 
be  no  occasion  to  set  out  such  answers  or  even 
to  give  a  synopsis  thereot  Suffice  It  to  say 
that  the  Baltimore  Bargain  House  and  O. 
W.  Wainrlght  each  claim  a  prior  lien  upon 
sudi  fund  for  reasona  which  are  set  forth  in 
their  respective  answers.  So  far  as  Is  dis- 
closed by  the  transcript  of  the  record,  the 
other  defendants  filed  no  answers,  and  no 
further  proceedings  ot  any  kind  were  had 
untU  the  17th  day  of  April.  1916,  when  the 
following  letter,  addressed  to  the  circuit 
judge,  designated  "an  esreed  atatemei^  ot 
facta,"  was  filed : 

**Felmiary  Slat,  1916. 
*'Hon.   J.   T.   WIUb,   Gainesville,  Ila.~Deer 
Judge: 

"In  re:  Baltimore  Bargain  House  v.  A.  A. 
Wain  right 
"Geo.  W.  Wainrlght  t.  A.  A.  Wain- 
right. 

"Mr.  A.  S.  Crews  and  myself  agree  that  on 
the  5th  day  of  April,  1915,  G.  W.  Wainrigfat 
started  suit  In  circuit  court  here  against  A,  A- 
Wainrigbt  in  assumpsit  and  had  writs  of  gar- 
nishment to  iasae  and  be  placed  in  hands  of 
sheriff  of  this  county  on  said  day  against  Con- 
necticut Fire  Insurance  Company,  whidi  writ 
was  s^ed  on  the  6tfa  day  of  April,  1915,  <hi 
garnishee,  and  that  plaintiff  obtained  judgment 
against  defendant  In  assumpsit  on  the  3d  day 
of  May,  1915. 

"Also  that  Baltimore  Bargain  House  started 
suit  in  assumpsit  in  circuit  court  here  against 
A.  A.  Wahinght  on  April  3,  1915,  and  had 
writ  of  gamisbmeDt  issued  on  said  day  and 
placed  in  hands  of  sheriff  of  this  county  against 
above  named  fire  insurance  company  on  the  said 
3d  day  tit  April,  191B^  and  that  judgment  was 
obtained  against  defendant  in  this  salt  on  the 
7th  day  ot  February,  1916. 

"Judgment  of  G.  W.  Wainright  is  for  $3,185^- 
31,  with  interest  tnm  May  3,  191A.  and  judg- 
ment of  Baltimore  Bargain  House  is  for  fSl&83, 
with  interest  since  February  7.  1916. 

"It  is  agreed  that  Baltimore  Bargain  House 
started  suit  two  days  prior  to  G.  W.  Wainright, 
and  that  writs  oi  garnishment  were  issued  in  suit 
of  Baltimore  Bargain  House  two  days  prior  to 
issuance  of  writ  in  case  of  G.  W.  Wamright  and 
was  served  three  days  prior  to  service  in  G. 
W.  Wainright  case,  and  that  G.  W.  Wainright 
obtained  judgment  nine  months  prior  to  Balti- 
more Bargain  House. 

"We  further  agree  to  submit  this  matter  ta 
you  without  argument  and  hand  you  herewith 
the  files  in  proceedings  brought  by  insnrance 
c<Hnpanie8  to  stay  proceedings  in  these  suits  se 
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tliat  ron  may  enter  radi  orders  tonchiDg  the  dis- 
tribation  of  these  fnnds  between  these  judff* 
mmt  creditor*  as  in  roor  judgment  is  proper 
under  the  law. 

"No  other  parties  except  the  above  have  filed 
answers  to  bill  of  interpleader  filed  by  this  in- 
surance compati;,  and  the  above  parties  were 
first  to  have  writs  of  garnishment  issaed  and 
aerred,  and  no  ordn-  made  in  salt  will  affect 
any  claim  other  than  the  above,  onleaa  yoa  were 
to  hold  that  others  who  brought  aalta  later  and 
had  writs  served  ahonld  share  in  luo  rata  in 
these  funds. 

"If  you  will  we  will  be  glad  you  would  enter 
your  order  and  return  files  at  your  earliest  con- 
venience as  these  snits  have  been  );)en^[ng  iar 
some  time  by  reason  of  our  misnnaeratanding 
the  proper  practice  to  follow. 

"With  best  wishes,  we  are, 

"Yoora  very  truly,  A.  S,  Crews. 

"D.  E.  Knight." 

On  the  17th  day  of  March,  1916,  the  follow- 
iug  decree  was  rendered: 

'"rbi»  cause  coming  on  further  to  be  heard, 
and  it  appearing  that  by  an  order  heretofore 
made  in  this  cause  it  has  been  adjudicated  that 
the  d^endanta  do  Interplead  aa  to  th^  rights 
to  the  fund  heretofore  tendered  into  the  regiatry 
of  the  court,  and  it  appearing  to  the  court  that 
a  sufficient  ahowing  has  been  made  opon  which 
a  decree  should  be  based,  and  that  the  follow- 
ing amounts  are  the  Jtist  amount*  to  be  paid 
out  of  said  fund: 

"It  Is  thereui»n  considered  that  the  moneys 
DOW  remaining  in  the  registry  of  this  court  In- 
volved in  this  litigation  should  be  distributed 
among  the  defendants  herein,  to  wit,  the  aom  of 
$321.9S.  should  be  paid  to  D.  E.  Knieht  as  at- 
torney of  record  for  the  defendants  Jacob  Ep- 
stein, Nathan  Epstein,  Abraham  I.  Weinberg, 
A.  Bay  Kats,  and  Sidney  tAnsberg,  partners 
doing  buslQess  as  Baltimore  Bargain  House,  and 
that  the  balance  of  said  moneys  for  paying  all 
coats  of  court  herein  should  be  paid  to  A.  S. 
Orews  as  attorney  of  record  for  the  defendant 
Q.  W.  Wainright,  and  it  is  hereby  otdered  by 
this  court  that  the  derh  of  tUa  court  do  forth- 
with distribute  the  said  moneys  among  said  de- 
fendants in  the  order  and  amounts  as  above 
stated  and  found  by  this  court.  Dona  and  or- 
dered at  Galnesvillfc  Via.,  thda  lOth  day  of 
March.  A.  D.  IVieJ* 

From  tbia  decree  aa  appeal  wai  eidered 
in  the  names  of  all  Ou  defendants  aa  appel- 
lants, and  the  cnnplalnant,  the  Connecticut 
Fire  Insurance  Company,  was  designated  as 
the  sole  aivdlee.  The  only  i>artleB  who 
han  aroeared-here  and  filed  bilefs  are  O.  W. 
Walntlght  and  the  Baltimore  Bargain  House, 
the  latter  of  whom  states  that  they  do  not 
know  why  the^  were  made  appellants,  as 
they  have  no  fknlt  to  find  with  the  dMree 
rmdered.  but  a»  satisfied  therewith. 

[12  As  the  writer  hereof  stated  In  the  opin- 
ion which  he  filed  In  the  case  of  JEtoA  Insnr- 
anoe  Co.  t.  I^rans,  57  Fla.  827,  t^  834  and 
336,  49  South.  S7,  text  69: 

"^is  ooort  seems  never  to  have  had  oocaai(Hi 
to  pass  upon  and  determine  the  essentials  of  a 
bill  of  Interpleader  or  the  practice  to  be  fol- 
lowed therein,  except  incidentally  in  Sammis  v. 
L'Ende,  19  Fla.  800." 

The  writer  then  proceeds  to  state  that: 
"Neither  have  we  any  statute  or  rule  of  court 
dealing  with  the  aahject  or  r^ulating  the  prac- 
tice, as  aoma  JorisdictionB  have,  so  we  mnst  look 
elsewhere  for  foidance." 

And  he  refers  to  MetcSier's  Equity  Plead- 
ing and  Bracttoe^  c  XLI ;  28<^c.ppwltoS0; 


1  Frawroy's  Equitable  Bonedlea.  e.  2;  11 
Bncy.  of  PL  &  Pr.  pp.  444  to  481 ;  monosraph- 
Ic  note  by  Judge  Freeman  to  Che  case  of 
Shaw  T.  Coster.  80  Am.  'Dec  pp^  696  to  712; 
and  other  authorltleB.  niere  Is  no  occasion 
now  for  any  eztoided  dlscusriCHi  of  the  mat- 
ter. Aa  Is  stated  in  23  Cyc  81.  with  which 
the  other  authorities  abore  dted  are  inactl- 
cally  In  accord: 

"Where  a  bill  (tf  interpleader  la  filed  the  be^ 
ter  practice  is  first  to  determine  whether  such 
bill  will  lie.  If  it  will  not,  it  is  useless  to  go 
further.  If  it  will,  then  upon  bringing  the  prop* 
erty  in  dispute  into  court  the  complainant  Is 
diircharged  from  further  liabilit?,  wita  his  ooet% 
and  the  court  orders  that  the  defeodanta  inter- 
plead and  litigate  the  matter  In  dispute  between 
themselves,  which  in  effect  becomes  a  new  and 
independent  proceeding,  as  between  a  complain- 
ant and  a  doendaat." 

[3]  Thla  la  also  in  accord  with  the  prin- 
ciple enunciated  in  Sammis  t.  L'Engle,  19 
Fla.  800,  wherein  we  held: 

"The  practice  upon  answer  and  replicati<m  in 
an  interpleading  suit  properly  brought  is  to  de- 
cree the  bill  to  be  properly  filed,  to  dismiss 
the  complainant  with  his  costs  up  to  that  time 
uiK>n  his  pladuK  the  fund  in  the  registry  of  the 
court,  and  to  direct  an  action  to  be  brought  or 
an  issue  or  a  reference  to  ascertain  and  settle 
the  rights  of  the  defendant  didmants  to  the 
fund  aa  the  case  may  reqnire.  In  this  ease  tiiere 
was  a  reference  which  was  proswr*** 

[2]  In  the  Instant  case  tiie  rii^t  of  the 
complainant  to  file  its  bill  of  Interi^eader  was 
not  questioned,  but  such  right  would  teem 
to  bare  been  reeognlsed  and  acquiesced  In ; 
therefore  an  order  should  have  been  made  In 
accordance  witti  the  above  statemoit  from 
Cyc.  In  any  event  the  oom^alnant  had  no 
further  Interest  In  the  llt^tlon.  and  slMiuld 
not  have  been  made  lyipdlee  In  thla  oonrt. 
As  Is  further  said  on  page  82  of  Cyc: 

"It  the  issues  between  defendants  are  ripe  for 
decision,  the  court  may  at  a  single  hearing  dls* 
pose  of  the  whole  controversy,  including  as  well 
the  issues  between  the  complainant  ana  defend- 
ants as  the  Issues  between  defendants  them- 
selves, and  make  a  final  decree  settling  the 
rights  of  all  parties  at  once;  and  where  suffi- 
cient appears  on  the  pleadings  to  enable  the 
court  to  adjudge  between  defendants,  it  will 
proceed  at  once.  Ifj  howevnr,  upon  the  dis- 
charge of  the  complainant  the  case  is  not  ripe 
for  hearing  between  the  claimants,  the  court 
should  order  an  action  or  an  iaaue  formed  be- 
tween defendants  aa  to  their  respective  r^ta 
to  the  fund,  and  may  order  a  reference  to  a 
master  to  ascertain  and  settle  th^r  rights,  and 
upon  the  trial  of  this  issue  a  final  decree  aa  be* 
tween  defendants  is  rendered." 

Also  see  Judge  Freeman's  note  prerlonsly 
referred  to.  eapedally  pagea  71^  and  709  of 
85  Am.  Dec 

Evidently  the  defendanta  who  had  filed'an- 
swers  considered  the  Issues  between  them 
ripe  for  a  decision  and  requested  the  circuit 
Judge  to  proceed  to  r^der  a  final  decree  up- 
on the  pleadings  and  tb.^  **agreed  statement 
of  taetB,'*  which  was  doac  If  the  defendant 
G.  W.  Wainright  was  dissatisfied  vlth  this 
decree,  as  erldoitly  he  was,  he  should  have 
appealed  therefrom  and  made  the  Baltimore 
Bargain  House  the  appellecb   However,  as 
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these  two  contending  litigants  are  before  this 
court  asking  for  an  adjndlcatloa  of  the 
points  raised  by  the  appeal,  we  shall  proceed 
to  couaider  and  determine  the  same,  regard- 
less of  the  fact  that  they  appear  here  Jointly 
as  appellants. 

There  is  but  one  assignment  of  error,  which 
is  to  the  effecC  that  O.  W.  Wainrlght  sbonld 
have  been  decreed  to  have  had  a  prior  and 
superior  lien  or  claim  upon  the  fund  In  the 
registry  of  the  court  to  that  of  the  Baltimore 
Bargain  House. 

[4]  It  will  be  observed  that  both  O.  W. 
Wabtright  and  the  Baltimore  Bargain  House 
saw  fit  to  submit  their  jespective  claims  to 
muSti  fOnd  tor  adjudication  to  the  cinmlt 
Judge  upon  an  agreed  statement  of  facts, 
which  we  have  copied  above,  without  argu- 
ment. We  had  occasion  to  discuss  the  ques- 
tion tp  some  extent  in  the  three  opinions  ren- 
dered by  Mr.  Justice  Taylor,  Mr.  Justice 
Hocker,  and  tb»  writer  hereof  in  ^taa  In- 
snrance  Co.  t.  Evans,  S7  Fla.  827,  49  South. 
67,  as  to  whether  or  not  a  lien  upon  property 
In  the  hands  of  a  garnishee  is  created  there- 
on from  the  time  of  the  service  of  the  writ  of 
garnishment,  but  no  decision  was  rendered 
upon  such  point;  therefore  it  Is  still  an 
open  question  In  this  court  We  do  not  con- 
sider that  such  point  Is  pr(^rly  before  us 
for  determination  now.  No  testimony  was 
taken  by  these  defendants  as  to  conflicting 
statements  made  by  them  In  their  respective 
answers,  but  the  entire  matter  was  submitted 
by  them  as  to  certain  facts  only  up<m  which 
they  had  agreed.  The  law  would  seem  to  be 
correctly  stated  In  11  Ency.  of  PL  ft  Pr.  p. 
475,  as  follows: 

"Where  the  court  has  properly  acquired  Ju- 
risdiction of  the  cftose  as  between  the  defend- 
ants, it  is  not  boQod  to  award  the  fund  or  oth- 
er thing  in  dispute  wholly  to  him  who  has  the 
legal  title,  but  may  so  Bhape  its  decree  as  to 
do  complete  equity  between  the  partiea" 

[S]  This  being  so,  the  mere  fact  that  O.  W. 
Wainright  obtained  his  Judgment  first  in  an 
action  of  assumpsit  against  A.  A.  Wainright, 
the  insured,  while  his  writ  of  garnishment 
was  served  upon  the  Insurance  company  sub- 
sequently to  the  service  of  the  writ  of  gar* 
nishment  by  the  Baltimore  Bargain  House, 
would  not  necessarily  give  O.  W.  Wainright 
a  snperlor  claim  upon  the  fund  in  the  regis- 
try of  the  court.  The  circuit  Judge  has  found 
oUierwise,  and  we  must  refuse  to  dlstorb 
his  ruling.   As  we  have  repeatedly  held: 

**In  equity,  as  well  as  at  law,  every  presump- 
tion is  In  favor  ot  the  correctness  ot  the  rulings 
of  12m  trial  Judges  and  It  is  the  duty  of  a  par^ 
rasorttDg  to  an  appellate  court  to  make  the  er- 
rors complained  u  clearly  to  appear,  if  they  in 
truth  exist"  McMillan  v.  Warren,  69  IHa.  678, 
*  62  South.  826. 

The  decree  will  be  afflnned.  at  Qia  cost 
of  6.  W.  Wainrlf^t 

BROWNS,  a  J.*  and  TATLOB,  WHIT- 
TIMA),  and  ELLIS,  JJ.,  ooncor. 


Cn  Fla.  1S9) 
D0XE6AN  T.  DEKLB  INT.  CX>. 
(Supreme  Court  of  Slorida.    Jan.  2S,  1917.) 

•  (ByUdbuM  bv  fA0  Court.) 
Biixs  AND  Notes  «S9462(1>— Aotzoit— Deo* 

IaAEATION. 

Where  a  decalratlon  alleges  that  the  maker 
signed  end  delivered  a  promissory  note,  as  the 
same  ia  set  out  in  the  declaration,  a  cause  of 
action  is  stated. 

[Ed.  Note— For  other  cases,  see  Bills  and 
Notes,  Cenc  Dig.  SS  1444,  1446.] 

Error  to  Circuit  Court,  Osoeola  County; 
Jas.  W.  Perkins,  Judge. 

Action  by  the  Dekle  Investment  Company 
against  Arthur  E.  Donegan.  Judgment  for 
plalntlfl,  and  defendaiU  tnlngs  error.  Af- 
firmed. 

Johnston  &  Qarrett,  of  Klsslmmee,  for 
plalntlfT  In  error.  Whltaker,  HImee  ft  WUt- 
aker,  of  Tampa,  tfa  defoulant  In  error. 

WHITFIELD,  7.  Tlie  IMkle  iBvestment 
Company  brought  an  action  oa  a  prondssory 
note  and  alleged  In  effect  that  B.  D.  Waring, 
Joined  by  Mary  E.  Waring,  his  wife,  for 
value  received,  signed  and  deUvered  to  Soutb 
Florida  Lumber  Company,  a  corporatton,  a 
promissory  note  as  follow* : 
"1,000.00.        KlBSimmea,  Ha.,  June  B,  1914. 

"One  year  after  date  ve  promise  to  pay  to  the 
order  of  South  Florida  Lumber  Company,  fl,- 
000.00,  one  thousand  no/100  dollars  at  the 
Citizens*  Bank  of  KisummeSk  Klssimmee, 
Florida,  for  value  received,  wiui  interest  at 
the  rate  of  ten  per  cent  per  annum,  after  date, 
until  fully  paid.    Interest  payable  quarterly. 

"The  maker  and  Indorsers  of  this  note  sever, 
ally  waive  presentmrat  for  payment  and  notlee 
of  dishonor  hereof:  and  should  it  bectane  neces- 
sary to  collect  this  note  through  an  attorney, 
either  of  ua,  whether  maker,  security  or  in- 
dorser  on  this  note,  hereby  agrees  to  pay  all 
costs  of  such  ooUecdott,  including  an  attor- 
ney's fee  of  ten  per  cent  hereof. 

"R.  D.  Waring. 
"Mary  E.  Waring." 

It  Is  farther  alleged  that,  after  the  mak- 
ing and  delivery  of  the  note,  the  defendant, 
Arthur  E.  Donegan,  Indorsed  tlie  note,  and 
aftemrds  said  South  Florida  Lumber  Com- 
pany, the  payee.  Indorsed  the  note  to  the 
plaintiff,  who  became  and  Is  the  bolder 
thereof;  that  neither  R,  D.  Warii^  nor  the 
South  Florida  Lumber  C<mipany  nor  the  de- 
fendant nor  any  other  person  has  paid  the 
note  or  any  part  thereof,  and  It  remains 
wholly  due  and  unpaid,  with  Interest,  ^c^t 
that  Interest  to  March  6, 1018,  has  beoa  paid ; 
that  a  reasonable  attorney's  fee  la  dne,  etc 
A  second  count  de<dared  on  a  stanllar  note. 
A  d«mutrer  to  the  dedaratloa  was  oramled. 
There  was  Judgment  for  the  plalntlfl,  and  tta^ 
d^fflidant  took  writ  ot  error. 

It  is  argned  that  the  declaration  does  not 
contain  necessary  positive  allegattona  that 
Waring  promised  to  pay  to  the  order  of  the 
South  Florida  lumber  Company  $1,000  (me 
year  after  date ;  that  Warliv  agreed  to  pay 
Interest  or  attorney  fees;  that  the  Booth 
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Florida  Lamber  Company  or  defendant 
agreed  to  pay  an  attorney's  fee. 

The  allegation  that  Waring  signed  and  de- 
livered the  note  set  out  in  the  declaration  is 
a  sufficient  allegation  that  Waring  promised 
to  pay  as  stated  In  the  note,  and  that  be 
agreed  to  pay  Interest  and  a  reasonable  at- 
torney fee  as  stipulated  in  the  note. 

As  It  is  allied  that  the  South  Florida 
Lumber  Company  and  the  defendant  Indorsed 
the  note,  their  liability  on  the  note  as  In- 
dorsers  "according  to  its  tenor"  under  the 
statute  sufficiently  appears.  Section  2999, 
Gen.  Stats,  of  1906  (Compiled  Laws  of  1014). 

All  the  "vital  averments"  are  "positively 
alleged,"  since  the  allegations  of  the  sign- 
ing and  delivery  and  of  the  Indorsement  of 
the  note  as  set  out  in  the  pleading  are  suf- 
ficient allegations  of  the  oUlgatlons  of  the 
defendant  as  an  Indorser. 

Judgment  affirmed. 

BBOWKB,  C.  J.,  and  TAYLOR,  SHAOK- 
LEFOBD,  and  KLLIS.  J  J.,  concur. 

(78  Flo.  129)   

SOUTH  FLORIDA  LUMBEB  CO.  T.  DEKI;B 
INV.  00. 
(Snpreme  Court  of  EHorida.  Jan.  28, 

Error  to  Circuit  Court,  Osceola  Oounty; 
Jas.  W.  Perkins,  Judge. 

Action  between  the  South  Florida  Lumber 
Company  and  the  Dekle  Investment  Company. 
Jud^nsit  tor  the  latter,  and  the  framer  tHrings 
error.  Ajffiimed. 

Johnst«ni  &  Garrett,  of  Elsslmmee,  for  plain- 
tiff in  error.  Whitaker,  Himes  &  Whitaker,  of 
Tampa,  for  defendant  in  error. 

PER  OURIAM.  The  Jadgment  herein  is  af- 
firmed on  the  authority  of  Donegan  t.  Dekle 
Investment  Ca,  74  South.  11,  filed  this  day. 

BROWNE.  C.  J.,  and  TAYLOR.  SHACKLE- 
FOBD,  WHITFIELD,  and  ELUS,  JJ.,  con- 
car.   

(TS  FU.  87)   

'  JACKSON   COUNTY   COM'BS   T.  STATE 
•X  reU  McALIL&Y. 

(Snpreme  Court  of  Florida.  Jan.  25,  m7J 

OotTBTB  «»57(2)  —  BbPOSTXK  —  ATTSHDAnOe 

AND  Fbes—Ckbtikicatb— Statute. 
Under  the  provisions  of  sections  lSi4  to 
1847,  Inclusive,  of  the  General  Statutes  of  1906, 
it  is  the  duty  of  the  circuit  judge,  within  his 
discretion,  to  determine  when  the  official  report- 
er shall  attend  the  aesuons  of  the  court  for  the 
purpose  of  reporting  the  testimony  in  criminal 
cases,  and  to  certify  the  account  of  such  official 
reporter.  Such  certificate  is  condtuive,  and 
there  is  no  auditing  (or  the  county  commisrion- 
ers  to  do,  but  it  becomes  their  duty  to  cause  a 
warrant  to  be  iasued  to  the  reporter  upon  the 
fine  and  forfeiture  fund  of  the  county  in  pay- 
ment of  the  acconnt  so  certified  to  be  trae  and 
correct, 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  200.1 

B:rror  to  Circuit  Court,  Jackson  County; 
Cephas  Lu  Wilson,  Judge. 


Mandamus  by  the  State  of  Florida,  on  re- 
lation of  Nan  E.  McAllley,  against  the  Coun- 
ty Commissioners  of  Jackson  County.  Fla. 
Alternative  writ  made  peremptory,  and  de- 
fendants bring  error.  Affirmed. 

On  the  12th  day  of  April,  1916.  upon  the 
relation  of  Nan  E.  McAHley,  an  alternative 
writ  of  mandamus  was  Issued  against  the 
board  of  coun^  conunlsaioners  of  Jackson 
county,  Fla.,  which,  omitting  the  caption,  is 
as  follows: 

"Whereas,  Nan  E.  McAIUey,  relator  in  the 
above  styled  and  entitled  cause,  has  on  this  day 

firesented  before  me  her  sworn  petition,  where- 
D  and  whereby  she  alleges: 
"That  she,  the  said  Nan  E.  UcAlilev,  Is  the 
court  reportar  for  the  Fourteenth  judicial  cir- 
cuit of  the  state  of  Slorida,  and  that  she  was, 
heretofore,  to  wit:  on  the  23d  day  of  August, 
1915,  by  the  Governor  of  said  state  appmnted 
as  such  reporter,  and  commissioned  as  such,  and 
since  the  date  of  said  appointment  that  sh^  has 
been  and  still  is  the  official  reporter  of  said  cir- 
cuit, and  that  the  said  respondents,  T.  W.  Cone- 
ly,  is  chairman  of  the  board  of  county  commiS' 
sitmera  of  Jackson  county,  Fla.,  and  that  the 
other  respondents  hereinabove  named  are  mem- 
bers of  said  board  and  that  the  said  respondents 
compose  the  txiard  of  county  commissioners  of 
the  county  aforesaid;  and  further  alleges,  in  and 
by  the  petition  aforesaid, 

"That  under  the  laws  of  the  state  of  Florida  It 
is  the  duty  of  the  relator  as  such  court  report- 
er of  the  circuit  aforesaid,  when  directed  so 
to  do  by  the  judge  of  said  court,  to  report  all 
criminal  causes  pending  in  said  court  in  the 
counties  comprising  the  said  Fourteenth  judicial 
circuit,  and  also  to  be  present  during  the  time 
that  the  courts  are  in  session  to  await  the  or- 
dern  of  the  judge  of  said  court  as  to  reporting 
such  cases,  or  to  discharge  any  other  duties  ap- 
pertaining to  the  said  office;  and  further  al- 
leges in  and  by  said  petition, 

"That  the  circuit  Court  in  and  for  Jackson 
county,  Fla.,  convened  at  the  courthouse  at 
Marianna  in  said  county  on  the  7th  day  of  Feb- 
ruary, A.  D.  1916,  the  same  b^ng  the  first 
Monday  in  said  month,  and  continued  in  session 
for  and  during  the  month  of  February,  and 
antil  the  4th  day  of  March,  and  that  the  said 
relator,  as  reporter  of  said  circuit,  was  required 
by  the  judge  thereof  to  be  present  in  attendance 
of  said  court  during  each  and  every  day  of  said 
term,  and  to  report  such  criminal  cases  as 
might  arise  for  toial,  and  to  do  and  perform 
the  orders  of  tiie  court  with  reference  thereto; 
that  during  said  term  of  court  the  relator,  being 
BO  required  to  attend  the  convening  of  said 
court  as  the  reporter  thereof,  attended  the  said 
term  of  court,  exclusive  of  the  days  <m  which 
civil  cases  were  reported,  for  the  period  of 
25  days,  and  for  which  services,  under  the  laws 
of  the  state  of  Florida,  she  was  and  is  entitled 
to  the  sum  of  f5  per  day,  and  that  for  the 
services  so  rendered  by  her  as  aforesaid,  the 
county  of  Jackson,  in  the  state  of  Florida,  be- 
came and  was  indebted  to  the  relator  in  the 
sum  of  $125;  that  the  said  relator  duly  present* 
ed  her  accounts  for  her  attendance  at  said 
court  as  the  reporter  thereof  to  the  respective 
judges  who  presided  over  said  term  of  court,  and 
which  said  accounts  so  presented  were  duly  ap- 
proved by  the  said  judges,  copies  of  which  said 
accounts  so  presented  are  hereto  attached  and 
made  part  of  this  writ,  the  originals  of  which  are 
attached  to  the  said  petition  so  presented  to  me. 
and  are  asked  to  be  taken  and  considered  as 
part  thereof;  and  that,  whereas,  the  said  peti- 
tioner further  avers  in  and  by  said  petition  that 
.  It  then  and  there  became  and  was  the  duty  of 
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tfae  said  board  of  county  commisrionen  of  Jack- 
son county,  Fla.,  to  pay  said  accounts,  when  so 
approved  by  the  aaia  judges,  so  due  to  the  re- 
lator as  aforesaid,  upon  the  fine  and  forf»ture 
fund  of  said  county,  or  to  issue  its  warrant  for 
the  payment  of  said  account  against  said  fund; 
snd  whereas,  the  rector  further  avers  that  in 
accordance  with  law  she  duly  presented  her  said 
account  so  approved  by  the  judges  as  aforesaid 
to  the  respondents,  the  said  board  of  cmmty 
'CommiBsioners  of  Jackson  county,  Fla.,  for  audit 
and  payment,  and  that  it  then  and  then  became 
and  was  the  duty  of  the  said  board  of  county 
commissioners  to  pay  said  accounts  upm  an 
audit  thereof  by  its  warrant  drawn  upon  the 
fine  and  foifeitnire  fond  oi  said  county  as  afore- 
said, but  that  Dotwltbstaadins  it  was  the  duty 
of  the  said  respondents  to  so  pay  said  ac- 
counts, that  tiie  said  respondents  as  the  board 
of  county  commissioners  of  Jackson  county, 
ilorida,  after  auditinf  the  same,  refused  to  pay 
•aid  aocoonti  so  due  to  the  relator  aa  afore- 
BSid,  or  any  part  thereof  and  that  the  said  ac- 
counts so  refosed  to  be  paid  by  the  said  re- 
spondents were  retomed  tliem  to  the  relator 
vithont  payment: 

"nieae  are.  therefore,  to  command  yon,  the 
said  T.  W.  Gonely  as  cfaainnan.  and  tfae  said 
Frank  Peacock,  J.  R.  McCrary.  W.  W.  Wester, 
and  W.  H.  Hnrr^n,  as  members  of  and  com- 

Soeing  the  board  of  county  commissioners  of 
ackson  comity.  Fla.,  upon  the  service  of  this 
writ  upon  you.  to  at  once  assemble  and  pay  the 
said  accounts  so  presented  by  the  said  relator, 
and  so  refnsed  to  be  paid  as  in  and  by  the  said 
petition  averred,  said  payment  to '  be  made  by 
Jssnisg  a  warrant  for  the  said  sums  of  money 
so  due  the  relator  as  averred  in  and  by  said 
petition,  said  warrant  to  be  drawn  and  signed 
oy  the  derk  of  the  circuit  court  of  Jackson 
county,  Fla.,  and  your  chairman,  upon  the  or- 
der and  direction  of  the  said  respondents  as 
the  board  of  county  CMnmissiooers  ot  said 
county;  and  that  in  default  of  so  convening 
and  paj-ing  said  accounts  so  alleged  to  be  due 
the  relator  as  hereinabove  set  forth,  that  yon, 
and  each  of  you,  do  be  and  appear  before  me 
at  Marianna,  Fla^  on  the  2lBt  day  of  April,  A. 
D.  1916,  and  that  you  then  and  there  show 
eause,  If  any  you  have,  why  you  have  not  com- 
plied with  the  terms  and  conditions  of  this  writ. 

"Done  and  ordered  at  Marianna,  Fla.,  on  this 
the  12th  day  of  April,  A.  D.  1916. 

•Cephas  L.  Wilson.  Judge." 

Attacbed  to  the  wilt  ot  mandamus: 

"In  the  Circuit  Court  of  Jackson  County, 
Fourteenth  Judicial  Circuit  of  Florida. 
"Jackson  County  to  Nan  El  MeAIiley,  Dr. 
To  nineteen   (19)  days'  attendance  at 

court  @  $5.00  per  day  $OS.OO 

*1,  Cephas  L.  Wilson,  judge  of  the  above- 
named  court,  do  hereby  cntify  that  the  above 
aooount  is  true  and  correct. 

"Cephas  L.  Wilson,  Judce." 

"In  the  Circuit  Court  of  Jackson  County, 
Fourteenth  Judidal  Circuit  of  Florida. 
"Jackson  County  to  Nan  B.  McAliley,  Dr. 
To  six  days'  per  diem  for  attendance  at 

court  @  $5.00  per  day.   $30.00 

"I,  A.  G.  Campbell,  acting  judge  for  the 
Fourteenth  judicial  circuit  of  filorida,  do  hereby 
certify  that  the  above  and  foregoiiw  acconnt  is 
true  and  correct.        A.  G.  CampbeU*  Judge." 

To  thla  writ  the  respondttitB  made  tbe  fol- 
lowing return: 

"We,  the  undersigned  dbairman  and  members 
of  the  bfMU*d  of  county  commissioners  of  Jack- 
son coun^,  witbin  mentioned,  do  humbly  certify 
to  the  Hon.  Cephas  Ih  Wilson,  judge  of  the 
said  circuit  court,  at  Marianna  on  this  the  2l8t 
day  of  April,  A.  D.  1&16,  as  by  said  alteraative 
writ  of  mandamus  we  are  commanded,  that  we 


have  not  assembled  and  paid  the  said  account  of 
the  relator  exhibited  in  and  by  said  alternative 
writ,  for  the  reason,  as  respondents  humbly 
submit  that  these  respondents  have  no  power 
or  authority  under  the  law  to  pay  said  account 
as  presented,  nor  is  the  said  coun^  of  Jackson 
liable  therefor,  nor  is  the  said  relator,  Nan  E, 
McAUIey,  lawfully  entitled  to  receive  pay  for 
same  out  of  the  public  funds  of  said  Ja<Aaon 
county.  And  in  this  behalf,  these  respondents 
do  humbly  represent  and  contend : 

"(1)  That  the  relator  is,  and  was  at  the 
filing  of  the  petition  for  mandamus  herein,  tbe 
oflSaal  reporter  of  testimosy  and  proceedings  in 
trials  at  law,  for  the  Fourteenth  judidal  drcuit 
of  Florida,  composed  of  the  counties  of  Jadcson 
and  Calhoun  ;  that  her  duties  and  compensation, 
are  Oxed  by  chapter  5122,  Acts  of  1908,  sections 
1844  to  1851.  inclusive.  General  Statutes  1906. 
That  tbe  said  county  of  Jackson  is  the  county 
in  which  the  relator  did,  at  tbe  time  of  attending 
tlie  court  as  claimed,  and  does  now,  reside :  that 
tbe  regular  term  ot  the  drcuit  court  of  said 
county  convened  on  the  7th  day  of  February, 
A.  D.  1916,  and  continued  until  the  4th  day  of 
March.  A.  D.  1916,  30  days,  excluding  Sundays. 
That  the  attendance  claimed  by  relator  Is  for 
25,  days  of  said  term,  being  every  day  thereof 
except  6  days  in  which  relator  was  engaged  in 
reporting  testimony  and  proceedings  in  dvil 
cases,  and  in  which  her  per  diem  and  other  fees 
were  taxed  as  coats  In  the  respective  causes. 

"(2)  R«spondenta  further  represent  and  submit 
unto  your  honor  as  cause  why  they  have  not  as- 
sembled and  paid  said  account  that  they  are 
advised  and  believe  that  their  powers  and  lia- 
bilities are  limited  by  the  statute  law  of  the 
state,  and  except  as  Is  provided  in  said  chapter 
5122,  Acts  of  1903,  they  are  without  power  or 
authority  to  pay  out  the  public  funds  of  the 
county  for  per  diem  and  fees  of  the  court 
stenographer;  that  by  tbe  terms  of  said  act 
thej;  are  not  authorized  to  incur  or  assume  any 
liability  for  court  stenographer's  fees  except  in 
criminal  cases  in  which  ahe  reported  tbe  testi- 
mony and  proceedings  in  the  trial,  and  such 
criminal  cases  only  as  the  defendants  were  in- 
solvent upon  conviction,  or  discharged  upon 
acquittal.  That  the  accounts  so  made  out  and 
presented  to  respondents,  and  attached  to  the 
alternative  writ,  were  not  made  out  and  pre- 
sented within  said  limitations,  but  were  made 
upon  the  basis  per  diem  for  every  day  of  said 
term  not  consumed  in  reporting  testimony  and 
proceedings  in  dvil  cases,  whether  relator  was 
engaged  in  reporting  testimony  and  proceedings 
in  criminal  cases  or  not.  And  respondents  aver 
that  relator  was  not  engaged  in  reporting  testi- 
mony and  proceedings  in  criminal  cases  more 
than  7  days  during  said  term,  tbp  exact  number 
of  days  bdng  unknown  to  respondait,  and  the 
total  amount  of  per  diem  for  wmch  the  county  is 
liable  will  not  exceed  the  sum  of  $35. 

"(3)  Respondents  would  further  represent  and 
Butnoit  nnto  your  honor  that  they  did  not  prior 
to  the  institntion  of  these  proceedings,  snd  do 
not  now,  decline  to  pay  the  rdator  a  per  diem 
of  $5  for  each  day  or  fraction  of  a  day  in  which 
she  was  engaged  In  said  county,  in  reporting 
testimony  and  proceedings  In  <ffiminBl  cases,  but 
did,  and  do  now,  express  a  willingness  and  readi- 
ness to  so  pay  ner,  upon  presentation  by  her  to 
respondents  of  an  itemised  account;  but  relator 
insisted  upon  the  payment  of  the'  full  sum  of 
$125  as  demanded  by  said  accounts,  and  refused 
to  accept  a  settlement  upon  a  per  diem  basis 
for  the  days  in  which  she  was  engaged  in  re- 
porting testimony  and  proceedings  in  criminal 
cases  where  the  defendants  were  not  convicted, 
or  were  insolvent  upon  conviction.  Respondents 
humbly  submit  that  they  will,  and  hereby  offer, 
upon  presentation  to  them  of  an  account  or 
claim  made  out  in  accordance  with  the  com- 
l>ensation  allowed  by  sections  8  and  4  of  said 
act  of  1903,  accompanied  by  a  statement  of  the 
Borvicea  rendered,  tbe  title  ot  the  case  in  which 
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rendered,  and  the  &eti  wUdi  make  the  fees 
charged  a  good  <Atdm  against  the  county,  ae  re- 
qnired  b;  section  970,  General  Statutes  of  1906, 
BO  that  reepondenta  inay  determine  the  Justness 
and  correctness  of  aala  account,  and  that  no 
nnneceasaiT  or  illegal  item  is  ctmtalned  therein, 
to  proceed  at  once  to  approve  same  and  to  cause 
a  warrant  upon  the  appropriate  funds  of  the 
county  to  be  drawn  in  favor  of  relator  for  same. 

"(4)  Further  answering  said  alternative  wvit, 
respondents  humbly  represent  and  admit  that 
relator  ia  the  duly  qualified  reporter  of  testi- 
mony and  proceedings  of  the  said  circuit  court 
as  alleged  in  the  alternative  writ,  but  deny  that 
it  is  her  duty  as  such  reporter  to  be  present 
during  the  time  said  court  is  in  aesslon  to  await 
the  orders  of  the  judge  of  aald  court  in  response 
to  cases  not  begun  on  trial,  in  the  county  of 
her  reaidence,  and  deny  that  the  county  is  lia- 
ble for  her  pier  diem  while  so  in  waiting.  Re- 

Sondents  deny  that  relator  haa  presented  to 
em  an  account  in  such  form  and  substance  as 
would  enable  respondents  to  prove  it,  and 
certify  thereon  that  the  same  ia  just,  correct, 
and  reaaonable,  and  that  no  unnecessary  or 
illegal  item  ia  contained  therein,  aa  the  law  re- 
quires  of  them ;  and  respondents  deny  that  it 
was  their  duty  as  county  commissioners  to  pay 
said  account  until  said  board  ia  able  to  so  ap- 
prove it,  and  certify  thereon  that  no  unneceasaxy 
or  illegal  item  is  contained  in  same. 

"(5)  Respondents,  further  answering,  humbly 
represent  that  they  stand  ready  and  willing,  and 
will  be  able  to  do  and  abide  by  and  perform 
yonr  honor's  order  herein,  but  submit  that  the 
said  relator  has  not,  in  and  by  her  said  peti- 
tion, made  or  stated  such  a  case  as  entitles  her 
to  the  relief  sought,  or  any  other  relief  by  man- 
damua;  and  respondents  reserve  thia  point  of 
demurrer,  and  pn^  advantage  of  same  as  fully 
aa  to  the  same  effect  as  if  they  bod  fonnally 
demurred  to  said  petition. 

"And  having  full;?  answered,  respondents  pray 
to  hence  be  dismiaaed,  with  their  reasonable 
coats." 

The  relator  filed  a  motion  to  mako  tbe 
altematlTe  wilt  peremptoir  upon  tbe  follow- 
iag  gronnds; 

"<1)  That  the  return  to  said  altematiTe  writ 
is  vague,  indefinite,  and  uncertain,  and  aets 
forth  no  reason  why  the  claim  of  the  relator 
ahoold  not  be  paid. 

"Oi)  7hat  the  said  return  does  not  deny  the 
pmormance  of  the  service  by  the  relator  as  in 
and  by  the  altematiTe  writ  set  forth  and  con- 
tained. 

"(8)  That  the  aaid  return  doea  not  set  forth 
any  good  and  snffident  reason  why  the  said 
board  of  county  commissioners  should  fail  and 
refuse  to  pay  the  relator  the  said  sum  of  money 
mentioned  and  described  in  said  alternative  writ, 
nor  doea  it  deny  that  the  relator  had  performed 
tJie  aerrioea  for  and  on  bdialf  of  the  county  as 
In  and  by  the  altematiTe  writ  set  forth  and 
all«;ed. 

"(4)  That  it  Is  not  denied  that  the  account  of 
the  relator  has  not  been  examined  and  approved 
hy  the  drcoit  judge  of  the  Fourteenth  CSreuit, 
and  the  aame  ia  not  rea  adJudtcBta.** 

The  drcult  judge  zendered  a  Jndgmoit, 
grantli^  this  motion  and  maUng  the  altema- 
tiTe writ  peremptory. 

^nie  aeeignment  of  error  hi  that  the  drcnit 
oonrt  erred  In  granting  this  motion  and 
awarding  the  peremptory  writ. 

John  H.  Carter,  of  Murianna,  for  plalotUfa 
In  error.  Will  H.  Price,  of  Marianna,  for  de- 
foidant  in  error. 


SHACKLEarOBD,  J.  (after  itaUng  th* 
facts  as  aboT^.  The  plaintiffs  In  error  state 
In  thdr  bri^  their  contention  aa  follows: 

"Plaintiffs  in  error  contend  that  the  poeitioD 
of  court  stenographer  ia  an  i^ce  of  fees,  and 
payable  only  for  services  actually  rendered ;  tliat' 
no  per  diem  is  allowable,  in  the  home  county  of 
the  reporter,  for  attendance  upon  the  court  un- 
less actually  engaged  in  reporting  a  case.  The 
eppoiutment,  dnties,  and  compensation  of  the 
court  ateoMrapber  are  covered  in  chapter  7,  ff 
1814  to         inclnrive,  Genetal  Statutes  1906.'^ 

The  only  sections  with  which  we  are  con- 
cerned In  this  case  are  sections  1844,  1846, 

1840,  and  1847,  which  read  as  f<^low8: 

"1844.  Official  Reporter,  Quatificationt,  and 
appointment.— There  shall  be  in  each  judicial 
circuit  of  this  state  a  reporter  of  testimony  and 
proceedings  in  trials  at  law  in  the  circuit  court. 
He  shall  be  an  expert  atenographer  and  type- 
writer, and  shall  be  appointed  by  the  Governor, 
upon  the  recommendation  of  the  drcuit  judge, 
and  hold  duriog  tbe  pleasure  of  the  Governor. 

"184S.  Hi$  ^ufjes.— He  shall,  upon  the  discre- 
tion of  tbe  aaid  judge,  report  the  testimony  and 
proceedings  in  the  trial  of  any  criminal  case  in 
tbe  circuit  court,  and  shall  report  the  testimony 
and  proceedings  in  the  trial  of  any  civil  case  in 
said  court  upon  the  demand,  in  writing,  filed  in 
the  cause,  of  the  attorney  for  either  party.  He 
shall  not,  however,  t>e  required  to  attend  at  any 
trial  out  of  the  county  in  which  he  may  reside, 
upon  the  demand  of  any  attorney,  nmeas  audi 
attorney  shall  deposit  or  secure  hia  mileage  and 
at  least  one  day's  per  diem  aa  hereinafter  fixed. 

'■1840.  Compen*otion.— He  ahall  be  entitled  to 
receive  for  each  day  or  fractioD  of  a  day  in 
which  he  ahall  be  engaged  in  the  coanty  in  which 
he  residea,  in  reportmg  such  testimony  and  pro- 
ceedings, a  i>er  diem  of  five  dollars,  and  toe  each 
day  or  fraction  of  a  day  in  which  he  shall  be  en- 
gaged in  any  county  other  than  that  in  which  he 
resides,  in  reporting  such  testimony  and  proceed- 
ings or  in  waiting  upon  the  order  of  tiie  Judge 
or  demand  of  an  attorney  to  the  cause,  the  be- 
ginning of  the  trial,  a  per  diem  of  six  dollars, 
and  mileage  at  the  rate  of  five  cents  each  way, 
going  and  returning  from  bis  residence ;  and 
for  each  typewritten  transcript  of  his  notes  of 
such  testimony  and  proceedings  talcen  on  such 
trial  and  furnished  on  demand  as  hereinafter 
provided,  the  sum  of  twelve  and  one-half  cents 
per  folio  of  100  words,  and  for  each  carbon  copy 
thereof,  six  cents  j>er  folio. 

"1847.  (1399.)  How  Paid  in  Criminal  CoMt. 
—His  account  for  his  per  diem  and  mileage  for 
attendance  in  criminal  cases  shall  be  certified  to 
by  the  judge,  and  paid  as  other  criminal  costs 
are  paid  in  the  county  in  which  tbe  trial  is  had : 
his  account  for  attendance  and  mileage  in  civil 
cases  shall  be  taxed  as  costs  in  tbe  cause.  Upon 
the  demand  of  the  state  attorney,  or  the  defend- 
ant in  any  criminal  case,  or  upon  demand  of 
either  party  in  any  civil  case,  ne  ahall,  upon 
payment  or  hia  feea  therefor,  as  hereinbefore 
fixed,  furnish  with  reasonable  diligence  a  type- 
written transcript  of  sudi  testimony  and  pro* 
ceedinga,  and  bis  fees  therefor  shall  be  taxed  as 
costs  in  the  canse." 

We  are  of  tbe  opinion  that  ttda  conten- 
tion of  the  plaintiffs  In  error  cannot  be  sns- 
talned.  Under  the  quoted  sections,  we  think 
that  the  circuit  Judge,  within  his  dlacretTon, 
is  to  determine  when  tbe  ofilclal  reporter 
shall  attend  the  sessions  of  the  court  for  the 
purpose  of  reporting  the  testimony  In  crim- 
inal cases,  and,  as  tbe  two  req;>ectlve  drcuit 
judges  have  certified  that  the  two  accounts 
of  tbe  relator  are  true  and  correct,  tbat  the 
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Itoaxd  'of  county  commiBsloneni*  cannot  be 
permitted  to  question  the  validity  of  such 
-certlflcatea.  See  the  reasoning  in  Gill  t. 
State,  72  Ind.  266,  and  Waushara  County  v. 
Portage  County,  83  Wis.  5,  B2  N.  W.  1135, 
which  would  seem  to  support  the  condualon 
which  we  have  reached.  As  to  whether  or 
not  the  relator  was  actually  engaged  In  re- 
porting the  teetlntony  and  proceedings  in 
criminal  cases  for  the  number  of  days  claim- 
ed Is  not  for  the  county  cwnmissioners  to  de- 
termine,  but  is  beyond  their  province,  as  sec- 
tion 1847,  (luoted  above,  espedally  provides 
Xhat  the  ao»unt  of  the  official  reporter  "for 
ilia  per  di«n  and  mileage  for  atteudance  In 
criminal  caaes  shall  be  certified  to  by  the 
Judge,  and  paid  as  other  criminal  costs  are 
paid  in  the  county  In  whldi  the  trial  Is  had." 
Tb&  certificate  of  the  Judge  is  conclusive,  and 
there  is  no  auditing  for  the  county  commis- 
sioners to  do,  but  it  becomes  their  duty  to 
cause  a  warrant  to  be  issued  to  the  reporter 
upon  the  fine  and  forfeiture  fund  of  the 
county  In  payment  of  the  bills  so  certlbed  to 
be  tnie  and  correct.  We  fail  to  see  wherein 
.sections  970,  971,  972,  and  073  of  the  Gener- 
al Statutes  'of  1B06,  cited  and  relied  upon  by 
the  plaintifTs  In  error,  have  any  applicability. 
We  have  examined  all  the  authorities  cited 
■to  US  by  the  plaintiffs  In  error,  and  are  of 
the  opinion  that  they  do  not  snppoxl  their 
coatoitiMi. 
The  Judgment  will  be  alBnned. 

BROWNE.  O.  J.,  and  TAYLOB,  WHIT- 
FIELD* and  BLLIB,  3Jh  concur. 


OliABK  et  aL  T.  STBINOBB. 

(SnpnoM  Ooort  of  Florida.  Jan.  26,  lUT^ 

Error  to  Circuit  Conrt,  Dnvsl  Oounty;  George 
Cooper  Gibtn,  Judge. 

Acti<m  between  Charles  A.  CSark  and  others 
and  John  Stringer.  Judgment  for  the  latter, 
jutd  the  ftwmer  bring  errc^.  Writ  of  error  dis- 
missed. 

Francis  P.  L'Engle,  of  Jacksonville,  for  plain- 
tifh  in  error.  J<Aii80n  tt  McUvaine,  of  Jaouon- 
-ville,  for  defendant  in  mtof. 

PBR  CURIAM,  nds  caose  having  been  sub- 
mitted to  the  court  at  a  former  term  tbereof, 
upon  the  transcript  of  the  record  ot  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respcctiT«  parties,  and  the  record  having  beoi 
■sen  and  Inspected,  and  it  appearing  to  the 
court  that  the  transcript  of  the  record  filed 
herein  does  not  show  that  any  final  judgment 
has  been  altered  in  this  cause,  but  merely  re- 
•dtes  the  entry  of  a  Judgment,  which  should  ap- 
pear in  fall  in  the  transcript,  it  seems  to  the 
court  that  the  writ  of  error  Id  said  cause  should 
be  dismissed.  It  is  therefore  considered,  orders 
ed,  and  adjudged  by  the  court  that  the  writ  of 
-error  in^the^siud  cause  be  and  the  same  is  ben^ 
1^  dlsndssedt 

BHOWMB.  a  Xjand  TATLOB,  SHACELB- 
rORD,  WHITFIELD,  and  EffJUS.  JJ.,  oon- 
•«nr. 


Cn  Fla.  129) 

OENTBAL  aUARANTEB  CO.  v.  BABNBTT 

NAT.  BANK. 
(Supreme  Court  of  Florida.    Jan.  26,  1917.) 

Error  to  Circuit  Court,  Duval  County ;  Dan- 
iel A.  Simmons,  Judge. 

Action  between  the  Central  Guarantee  Compa- 
ny and  the  Bamett  NatiiHud  Bank.  Judgment 
for  the  latter,  and  the  former  brings  error.  Af- 
firmed. 

Butler  &  Boyer,  of  Jacksonville,  for  plaintiff 
In  error.  Fleming  &  Fleming,  of  Jacksonville, 
for  defendant  In  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof, 
upon  the  transcript  of  the  record  of  the  Judg- 
ment aforesaid,  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  conrt  being  now 
advised  of  its  judgment  to  be  given  in  the  prem* 
ises,  it  seems  to  the  court  that  there  la  no 
error  in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  judgment  of  the  circuit  court  be,  and 
the  same  is  henbj,  affirmed. 


(73  Flu.  tt) 

ROGERS  V.  STATE. 
(Supreme  Gourt  of  Flwida.  Jan.  18, 1917J 

(BflUbMt  by  the  Oowri.) 

L  HoinciDB  «=>127— iNDjcnanT— GoNffntuc- 

TION  OP  AlXEOATtON. 
An  allegation  in  an  Indictment  that  the  ac- 
cused with  a  knife  "did  strike,  cut,  stab  and 
wound,  giving  to  L.  then  and  there  with  the 
knife  aforesaid,  in  and  upon  the  body  of  the 
said  li.,  one  mortal  wound,"  considered  alone  or 
with  other  all^tions.  Is  not  a  charge  that  the 
accused  wounded  hlmseU^  but  tiiat  lie  wound- 
ed U 

[Ed.  Note,^^^  other  easQ%  set  Homield^ 
Cent.  Dig.  ||  192-194:  De&Dlg.  «=9l27.] 
2.  CsnaNAX.  L>a.w  ^:»970(7)— Motion  zn  Ab- 

MSm  or  JUDOMKHT— DBVXOT  IK  iNDICTKEHfr. 

Where  it  is  all«ed  in  an  indictment  for 
murder  in  the  first  degree  filed  May  20.  1916, 
that  a  mortal  wound  was  Inflicted  on  March 
10,  1016,  and  that  "of  which  mortal  wound  the 
said"  decedent  "died,"  and  the  trial  and  convic- 
tion ia  bad  in  July.  1916,  and  a  motioo  in  ar- 
rest of  Judgmoit  Is  made  and  denied  in  October, 
1916,  a  contention,  in  aocfa  motion  in  arrest, 
that  the  indictment  is  fatally  defective  because 
it  does  not  allege  the  date  ot  the  decedent's 
death,  is  untenable. 

[Ed.  Note. — For  other  cases,  see  Criminnl 
Law,  Cent  Dig.  }  24M;  Dec  Dig.  «=^0(7).] 

Error  to  Circuit  Court,  Dural  County  ; 
George  Couper  Glbbs,  Judge. 

Louis  Rogers  was  convicted  of  murder  in 
the  second  deocee^  and  he  tolngs  error.  Af- 
firmed. 

A.  Otto  scanner  and  E^  -J.  Smith.  Jr.,  both 
of  JftcksonvUle,  tor  plaintiff  In  error.  T.  F. 
West,  At^.  Oen.,  and  C  Ol  Andrews,  AssL 
At^.  Qm^  toe  Hie  Stat& 

PER  COBZAM.  On  May  20,  1916;  Louis 
Rogers  was  Indicted  for  mnxder  In  the  first 
degree.  In  the  Indictment  It  Is  durged: 

"That  the  said  Louis  Rogers,  with  a  certain 
knife  which  he  the  said  Louis  Rogers  then  and 
there  held  in  his  hand,  feloniously,  willfully  and 
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of  hlfl  malice  afbrethoozht  and  from  a  premed- 
itated des^  to  effect  the  death  of  the  said  Es- 
tell  Little,  the  aald  Loais  Bogera  with  the  knife 
aforesaid,  did  strilte,  cat,  stab  and  wound,  giv- 
ing to  the  said  Esteil  Little  then  and  there  with 
the  knife  aforesaid,  in  and  opcm  the  body  of  the 
said  Estell  Little,  one  mortal  wound.  *  •  * 
of  which  mortal  wound,  the  aaid  Estell  I^tle 
died." 

A  verdict  of  murdn  In  tlUi  seamd  degree 
was  rendered  Jnly  5,  1816.  On  October  6, 
1816,  ft  moti(Hi  In  arrest  of  judgment  was 
made  upon  gronpds,  among  others,  that  the 
Indictment  la  fotally  defective  In  that  tt  does 
not  allege  that  the  defendant  wounded  the 
deceased  and  doea  show  that  the  defendant 
wounded  himself;  (2)  that  Is  not  alleged 
when  or  where  the  decedent  died.  The  mo- 
tion In  arrest  of  judgment  was  denied.  On 
writ  of  error  the  only  contentions  are  that 
the  Indictment  la  fatally  defective  In  that  It 
charges  that  the  defendant  wounded  faluself 
and  not  the  deceased,  and  does  not  all^ 
that  the  decedent  died  within  a  year  and 
a  day  aftor  the  Infllctlim  of  the  mortal 
wound. 

[1]  The  words,  "the  said  Lotils  Rogers  with 
the  knife  aforesaid,  did  strike,  cat,  stab  and 
wound,  goring  to  the  said  Estell  Uttle  then 
and  there  with  the  knife  aforesaid.  In  and 
upon  the  body  of  the  said  Estell  Little,  one 
mortal  wound,"  considered  alone  or  with  the 
other  allegations,  allege,  not  that  Louis  Bog- 
ers  wounded  himself,  bat  that  he  wounded 
Estell  Little.  See  Buth  Smltii  T.  State^  72 
Fla.  — ,  73  South.  854. 

[2]  Where  It  Is  alleged  In  an  Indictment 
for  murder  in  the  first  degree  filed  May  20, 
1916,  that  a  mortal  wound  was  Inflicted  on 
March  10,  1916,  and  that  "of  which  mortal 
wound  the  said"  decedent  "died,"  and  the 
trial  and  conviction  Is  had  In  July,  1916,  and 
a  motion  In  arrest  of  judgment  Is  made  and 
d«iled  In  October,  1816,  a  ccmtentlon.  In  such 
motion  In  arrest,  that  the  Indictment  is 
fatally  defective  because  it  does  not  allege 
the  date  of  the  decedent's  death,  is  untena- 
ble. Bnth  Smith  v.  State,  12  Fla.  — ,  73 
South.  354. 

Judgment  aflSrmed. 

BBOWNB,  G.  J.,  and  TAYLOR.  SQAGK- 
LBFOBD,  WHITFim;D,  and  BLLIS,  JJ., 
concur. 


(Tt  Fla.  36) 

OTATB  ex  rd.  DAVIS  et  aL  t.  BAQGETT 
et  al. 

(Supreme  Court  of  Florida.   Jan.  18.  1917J 

(StUalHu  &v  <]ke  Oourt.) 

1.  Appeal  ard  Erbob  ^=>807  —  Beinstatb- 
VENT  OF  Case— DiscKETioN  OF  Court. 
The  matter  of  reinstating  a  case  which  has 
been  dismissed  for  faOnre  of  plaintiff  in  error 
or  appellant  to  file  his  bHef  within  the  time  re- 
quired by  the  rules  of  this  court  is  addressed  to 
tne  sound  discretion  of  the  court,  and  in  exer- 
cising such  discretion,  it  will  be  influenced,  to 


some  extent,  by  the  nature  of  the  case  and  tho 
remedy  sought  by  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  B  3177-816S;  Dec.  Dig.  ^s> 

807.] 

2.  Appeal  and  Error  «=380T  —  Monon  to 

Brinstate  Case— Denial. 
Wliere  mandamus  is  sought  solely  to  require 
an  official  act  to  be  performed  before  a  certain 
time,  and  by  reason  of  delays  on  the  part  of 
plaintiff  in  error  the  act,  if  ordered  by  this 
court,  could  not  be  performed  on  or  before  such 
time,  and  the  cause  has  been  dismissed  by  this 
court  for  failure  of  plaintiff  in  error  to  file  his 
brief,  an  application  to  have  tiie  cause  reinstat- 
ed will  be  denied. 

[Ed.  Note.~-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3177-3188;  Dec.  Dig.  «=» 
807,] 

Error  to  Circuit  Court,  Okaloosa  County ; 
A  G.  Campbell,  Judge. 

Mandamus  by  the  State,  on  relation  of  W. 
J.  Davis  and  another,  against  J.  W.  Ba^ett 
and  others,  members  of  the  Board  of  County 
Commissioners  of  Okaloosa  County,  and 
James  Ij.  CMary,  Clerk  of  the  Board.  Appli- 
cation denied,  and  complainants  bring  error, 
and,  after  dismissal  of  case,  plaintiffs  in  er- 
ror move  to  have  case  r^nstated.  Motion 
denied. 

W.  W.  Floumoy,  of  De  Fnnlak  ^n^ngs,  for 
plaintifts  In  error.  T.  R.  James,  ot  lAmel 
Hill,  and  Daniel  Campbell  ft  S<»i,  of  De  Fa- 
niak  brings,  for  defendants  In  error. 

BROWNE,  a  J.  [1]  The  matter  of  rein- 
stating a  case  which  has  been  dismissed  for 
failure  of  plaintiff  In  error  or  appellant  to 
file  hla  brief  within  tlie  Ume  required  by  the 
rules  of  this  court  Is  addressed  to  the  sound 
dlscretbm  of  the  court,  and  In  tba  ezerdse 
of  sn<di  discretion  It  will  be  Influenced,  to 
some  extent,  by  the  nature  of  the  caaa  and 
the  remedy  sous^t  by  the  appeal. 

The  recrad  discloses  that  on  the  ISfh  of 
June,  1916,  a  peUtion  was  presented  to  the 
county  commissioners  of  Okaloosa  coonty, 
praying  that  an  dectimi  be  called  to  de- 
termine the  location  of  the  county  site,  and 
that  after  two  postponnnents.  the  county 
commissioners,  by  a  vote  of  three  to  two,  on 
August  2,  1916,  called  an  election  for  this 
purpose,  to  be  h^d  March  6,  1917.  On  Au- 
gust 21,  1916,  W.  J.  Davis  and  B.  P.  Edge, 
the  two  commissioners  who  voted  in  the  neg- 
ative, filed  a  petition  for  mandamus  to  re- 
quire the  board  of  county  commissioners  of 
Okaloosa  county — 

"to  assemble  at  10  o'clock  a.  m.  on  the  24th  day 
of  August,  A.  D.  1916,  at  the  courthouse  at  Mil* 
ligan,  Okaloosa  county,  Fla.,  and  then  nnd  there,, 
with  your  petitioners  W.  J.  Davis  and  B.  P. 
Edge,  jointly  acting  as  the  said  board  of  coun- 
ty commissioDers  of  Okaloosa  county,  Fla.,  re- 
scind their  former  action,  whereby  said  board 
edted  the  election  to  change  the  county  seat  of 
said  county,  to  be  held  March  6,  1817,  and  then 
and  there  call  said  election  and  set  the  date 
when  it  shall  be  held  to  be  Tuesday,  October 
10,  A.  D.  1016,  or  such  other  date  as  to  this 
court  shall  seem  reasonable,  and  then  and  there 
to  appoint  Inspectors,"  etc. 
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The  sole  purpose  of  the  petltlott  as  dis- 
closed in  the  prayer  was  to  have  the  election 
called  for  an  earlier  date  than  March  6, 
1917. 

The  court  below  denied  the  application  for 
a  peremptory  writ  of  mandamiu,  and  the 
complainants  took  writ  of  error. 

[21  Hie  transcript  of  the  recwd  was  filed 
In  this  court  on  S^itembor  SO,  1916,  and  the 
brief  of  coans^  for  plaintiffs  In  error  was 
due  to  be  filed  on  Norember  2, 1916.  On  No- 
vember 14th,  on  application  of  counsel  for 
plaintiffs  In  error,  he  was  given  until  No- 
vember 26th  to  file  bla  brief.  On  Decenber 
19th,  the  case  was  dismissed  on  motion  of 
defoidants  In  error  for  the  fallare  of  coun- 
86l  for  plaintiffs  In  error  to  file  his  brief. 
On  December  22,  1916,  plalntifb  In  error 
moved  to  have  the  cause  restated,  but,  ow- 
ing to  delays  caused  by  acts  of  omission  on 
bis  part,  the  matter  was  not  heard  until  Jan- 
uary 16,  1917. 

If  the  cause  should  be  reinstated,  the  at- 
torney for  defendants  in  error  would  have 
until  February  Sth  In  which  to  file  hla  brief, 
and  before  the  case  can  be  heard  and  de- 
termined the  election  will  have  been  held. 

It  Is  apparent  from  the  foregoing  that  it 
is  Impossible  for  plalntUCs  in  error  to  obtain 
the  relief  they  se^,  to  wit,  to  bave  the  Sec- 
tion called  for  a  date  earlier  than  Mardi  6, 
1917,  and  there  is  therefore  nothing  to  be 
gained  by  reinstating  the  cause,  and  the  ap- 
plication of  counsel  for  plaintiffs  In  error  is 
therefore  denied. 

TA7L0B,  SHACKLDrOBD.  WHITFIULD, 
and  SLLIS,  JJ.  concur. 


(73  Fla.  »} 

OOODE  V.  NELSON,  Sheriff. 

(Supreme  Conrt  of  Ilorida.    Jan.  18,  1917.) 

CiSyOabiM       the  Court.) 

1.  CoNaTTTUTIOKAL  Law  «=383(2)— Pkbsonai. 
BXOHTB— IlfVOLDHTABT  SESVnUDB. 

As  "inviduntary  servitude,  except  a«  a  pun- 
iahment'  tor  crime  whereof  the  party  sbaU  nave 
been  duly  convicted,"  is  forbidden  "within  the 
United  States"  by  the  federal  ConBtitution 
(Oonst  U.  S.  Amend.  18),  a  crime  to  be  punished 
by  imprinnment  cannot  lawfully  be  ^vdlcated 
upon  the  breadi  of  a  promise  to  perform  labor  or 
lervice. 

[Bd.  Note.— For  other  cases,  see  Constltatlona] 
Law.  Cent  Dig.  S  IBl;  Dec.  Dig.  «=983<2).] 

2.  OoirsTTrimoNAi.  Law  «=s>83(2)— Pkbsonal 

RiOHTS— IKVOLUNTABY  SERVITUDE— REFUS- 
AL TO  pEBFOBic  Labor  Under  Contbact. 
Chapter  6528,  Acts  1913  (Oomp.  Laws  1914, 
f  8320a},  in  effect  provides  punishment  for  fail- 
are  or  refusal,  without  just  cause,  to  perform 
labor  or  service  under  a  contract,  thereby  vlolat- 
ing  the  federal  law  which  is  the  supreme  law  of 
the  land  within  its  sphere  of  operation. 

[£X1.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  1 161;  Dec  Dig.  «=s»8S(2).] 


(Additiouat  Syltahut  Iv  Bdttorial  Staf.) 
3.  CowBTiTunoNAL  Law  9=983(2)— Personal 

HlQHTB— "InVOLURTABT  SERVrrUDE"— "PE- 
ONAGE." 

"Peonage"  is  a  status  or  condition  of  compul- 
sory service  based  upon  the  indebtedness  of  the 
peon  to  the  master.  The  service  is  enforced 
unless  the  debt  be  paid,  and,  however  created, 
it  is  "involuntary  servitude"  within  the  prohibi- 
tion of  the  Thirteenth  Amendment  of  the  federal 
Constitution. 

[Ed.  Note.— For  other  eases,  see  Constitutional 
Law,  Cent  Dig.  1 151;  Dec  Dig.  «=»83(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Involuntary  Servitude ; 
Pecmage.] 

Error  to  Circuit  Court,  Bay  County;  D.  J. 
Jones,  Judge. 

Habeas  corpus  by  Harry  Goode  against  F. 
M.  Nelson,  Sheriff.  Petitioner  remanded  to 
custody  under  a  commltniwit,  and  he  brings 
error.  Beversed,  with  dlrectionB  to  dlscdiarge 
petitioner. 

S.  K.  OUUa,  nt  De  Fnnlak  Siwlnga,  and  J. 
Ed.  Stotees,  of  Oraceville.  for  plalntifl  In  er- 
ror. T.  V.  West,  Atty.  Gen.,  and  C.  O.  An- 
drews, Asst  Atty.  Gen.,  tta  defendant  In  er- 
ror. 

PBB  CURIAM.  Harry  Ooode,  having  been 
convicted  in  the  county  court  for  Bay  county 
and  sentraiced  and  committed  to  imprison- 
ment upon  a  charge  that  be  did  contract  with 
ooe  J.  B.  T.  to  work  and  perform  lab<nr  for 
him  by  reason  of  such  contract  and  with  the 
intent  to  Injure  and  deCmi^  taim,  ol^lned 
from  him  mon^-to  tbe  amount  and  value 
of  987  as  a  credit  and  advancement,  and 
without  Jurt  cause  failed  to  perform  said 
labor  as  contracted,  and,  demand  being  made 
for  the  payment  <tf  said  mon^,  failed  to  pay 
said  money  contrary  to  the  ftdlowlng  stat- 
ute: 

"Any  person  fai  this  state  who  shall  contract 
with  another  to  perform  any  labor  or  service 
and  who  shall,  by  reason  of  such  contract  and 
with  the  intent  to  injure  and  defraud,  obtain  or 
procure  money  or  other  thing  of  value  as  a  cred- 
it or  advances  from  the  person  so  contracted 
with  and  who  shall,  without  Just  cause,  tail  or 
refuse  to  perform  such  labor  or  service  or  fail 
or  refuse  to  pay  for  the  money  or  other  thing 
of  value  so  recrivcd  upon  demand,  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars  or  by  imprisc«iment  for  a  period 
not  exceeding  six  months."  Section  1,  c  6628, 
Acts  of  1913  (Comp.  Laws  1914,  S  3320a). 

On  habeas  corpus  before  the  circuit  Judge, 
the  petiti<»ier  was  remanded  to  custody  un- 
der the  commitment,  and  a  writ  of  error  was 
allowed  and  taken.  The  contention  Is  that 
the  state  statute  violates  the  federal  organic 
law.  Bailey  v.  State  of  Alabama,  219  U.  S. 
219,  31  Sup.  Ct.  14Q,  SS  L.  Bd.  191. 
The  circuit  Judge  erpresaed  the  view  that: 
"If  one  procures  the  money  or  other  thing  of 
value  npon  the  contract  to  perform  service  in 
good  faith,  and  afterwards  fails  and  refuses  to 
perform  the  service  or  to  pay  for  the  money  or 
other  thing  of  value  so  received  upon  demand, 
he  is  not  guilty  of  any  crime  under  this  statute 
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T4  SOUTHERN  BEFORTEB 


(Fla. 


If  one  obtains  money  or  otber  tiling  of  Tslne  Tin- 
der a  contract  to  perform  service  vitb  the  in- 
tent, at  the  time  of  procuring  the  money  or  otli- 
er  thing  of  valae,  to  defraad  and  injure,  and 
makes  effective  nich  intention  by  refusing  to 
perform  the  serrice  or  to  pay  for  the  money  or 
other  thing  of  value  upon  demand,  it  cannot  be 
Bald  that  upon  conviction  he  Is  imprisoned  for 
debt,  because  the  relation  of  debtor  and  creditor 
never  existed  by  reason  of  the  contract  any  more 
than  if  he  bad  gained  possession  of  the  money 
or  property  by  embezzlement  or  larceny;  nei- 
ther can  it  be  said  that  the  statute  enforces  in- 
volontary  servitude,  because  if  one  obtains  txom 
another  money  or  property  under  a  contract  to 
perform  service,  with  intent  at  the  time  not  to 
perform  the  service  but  with  intent  to  defraud 
and  carries  out  his  intention  to  defrand  by  a  re- 
fusal to  perform  the  service  or  to  pay  for  the 
money  or  property  on  demand  without  Just 
cause,  he  is  undoubtedly  guilty  of  a  fraud  and 
should  be  convicted;  hut,  on  the  other  band.  If 
no  fraud  was  intended  in  obtaining  the  money 
or  property,  although  he  may  refuse  to  perform 
the  service  or  pay  for  the  money  or  property,  be 
cannot  be  subjected  to  involuntary  servitnde, 
neither  can  he  be  convicted  under  this  statute. 
I  think  the  primary  purpose  of  the  atatote  Is  to 
pnnlih  ftandt  and  not  a  breach  <rf  oimtraet.*' 

[1]  Atticle  18  of  tbe  Amendments  to  tbe 
federal  Constitution  ratified  December  18, 
1866,  is  as  follows: 

"Section  1.  Ndther  slavery  nor  Involuntary 
servitude,  except  as  a  pumshment  for  crime 
whereof  the  party  shaU  have  been  duly  convict- 
ed,  shall  exist  within  the  United  State*,  or 
any  place  subject  to  their  jurisdiction. 

"Sec  2.  OmgresB  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. " 

Acting  within  the  power  conferred  by  tbls 
amendment,  Congresa  enacted  that: 

"Tbe  holding  of  any  person  to  service  or  la- 
bor under  the  system  known  as  peonage  is  abol* 
isbed  and  forever  prohibited  In  the  Territory  of 
New  Mexico,  or  in  any  other  territory  or  state 
of  the  United  States:  and  all  acts,  laws,  resolu- 
ti<HU,  orden,  r^ulations,  or  usages  of  the  terri- 
tory of  Mew  Mexico,  or  of  any  other  territory 
or  state,  which  have  heretofore  established, 
maintained,  or  enforced,  or  by  virtue  of  which 
any  attempt  shall  hereafter  be  made  to  estab- 
lisii,  maintain,  or  enforce,  directly  or  Indirectly, 
the  voluntary  or  involuntary  service  or  labor  of 
any  persons  as  peons,  in  ligtddation  <^  any  debt 
or  obligation,  or  otherwise,  lare  declared  null 
and  void."  Section  1990,  U.  S.  Rev.  SUts.  1878 
(2d  Bd.  [U.  S.  Oomp.  St  1913,  {  39141). 

[I]  "Peonage"  Is  a  statos  or  condition  ot 
compulsory  sezrlOB  based  upon  the  indebted- 
ness of  the  pe<m  to  tbe  master,  nie  serrlce 
Is  enforced  unless  the  debt  be  paid,  and, 
however  created,  It  Is  "Inrolnntazy  servl- 
tnde"  within  the  prohiblUon  of  the  Thir- 
teenth Amendment  to  the  federal  Constlta- 
tlon.  djEtt  T.  United  States,  197  t7.  S.  207. 
25  Snp.  OL  420, 49  li.  Ed.  728;  Bailey  T.  State 
of  Alabama,  219  U.  &  219^  81  Sup.  GL  140. 
56     Bd.  191. 

As  "Involqntary  aerrltude,  except  as  a  pun- 
ishment for  crime  whereof  the  party  shall 
haTe  been  duly  conTicted."  Is  forUdden 
"within  the  United  States"  bj  the  federal 
GoDstltntton,  a  erlme  to  be  pnblidied  b7  im- 


prisonment cannot  lawfully  be  predicated 
ap<m  the  breach  of  a  prmnlse  to  perform  la- 
bor or  service.  And  as  "all  *  •  *  laws 

•  •*ofany***  state  •  •  • 
whlcb  •  •  •  shall  *  *   *  be  made  to 

*  *  *  eaiforce,  directly  or  Indirectly,  tbe 
Tolnntary  or  Involuntary  service  or  labor  of 
any  persons  as  peons,  In  liqnldatlcm  itf  any 
debt  or  obligation,  or  othenrise..  are  declared 
nnU  and  v<dd,"  the  quoted  statute  of  tbe 
state  making  the  failure  or  refnsal,  without 
Just  cause,  to  perform  labor  or  service  par- 
soant  to  a  promise,  a  criminal  offoue^  to 
"null  and  void."  as  its  effect  Is  to  enforce, 
"directly  or  indirectly,  the  voluntary  <x  In- 
voluntary service  or  labw  <tf  •  •  •  per- 
sons as  peons,  in  liquidation  of  any  debt  or 
obligation,"  In  violation  of  the  quoted  fed- 
eral statutes,  whlcb,  with  Amendmrat  18  of 
the  federal  Constitution,  comprise  the  sn- 
^eme  law  <tf  the  land  on  the  subject  See 
article  6  ctf  the  federal  Constitntlcm;  BaUey 
V.  State     Alabama,  supra. 

Tbe  otmviction  sDstained  in  Butlor  Fer- 
ry, 6T  Fla.  406,  M  South.  150,  and  affirmed  In 
240  U.  S.  828,  86  Sup.  Ot  258,  60  L.  Ed.  672. 
was  for  a  crime  based  up<»i  a  ^lure  to  per* 
form  a  public  service  upon  state  roads  as  re- 
quired by  statute,  not  by  ccmtract  In  Free- 
man V.  United  States.  217  U.  &  689^  30  Sup. 
Ct  602,  04  !>.  Ed.  874,  10  Ann.  Gss.  706,  tbe 
conviction  was  predicated  upon  an  embeatle- 
ment.  not  upon  the  breach  of  a  contract  to 
perform  labw  or  service. 

[2]  The  statute  of  the  stste  here  assailed 
by  its  terms  inwvldes  punishmoit,  not  for  ob- 
tiUnlng  money  or  othor  thing  of  value  with 
intent  to  injure  and  defrand,  but  lor  fidlure 
or  rafusal,  without  Just  cause,  to  perform  la- 
bor or  service  under  tbe  contract,  or  for 
failure  or  refusal  to  pay  for  the  money  or 
other  thing  of  value  so  received  upon  de- 
mand. By  making  tbe  failure  to  perform 
labor  or  service  undor  a  CMrtract  a  eanse  tm 
imprlBomnent,  the  statute  violates  the  organic 
law  in  a  manner  that  is  quite  similar  to^  and 
not  distinguishable  from,  that  condemned  in 
BaUey  v.  State  of  Alabama.  219  U.  &  219,  81 
Sup.  OL  146,  66  L.  Bd.  191.  •Om  Alabama 
statute  provided  that  the  failure  ot  refusal 
to  perform  the  service  must  be  '"with  Intent 
to  injure  or  defraud."  The  Elorida  rtatute 
does  not  contain  this  element  with  reference 
to  the  failure  to  perform  labor,  and  is  there- 
fore  at  least  as  cleariy  a  vl<flatioD  of  the 
federal  law,  though  tbe  Florida  act  does  not 
omtaiu  other  provisions  found  in  the  Ala- 
bama  law  that  were  condemned  in  the  Bailey 
Case. 

The  Judgment  Is  reversed,  with  directi<ms 
to  disdiarge  the  petitioner. 

BBOWNB,  O.  J.,  and  TAYLOB,  SHAOE- 
LBFOBD,  WHITFIELD,  and  BUEJS,  JJ., 
concur. 
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(IS  Fla.  U) 

LOUIS VIUiK  A  M.  B.  00.  T.  BHODA. 
^t^fttSM  Quart  of  Florida.    Jan.  18^  lEKlT.) 

(Svtlabiu  Tty  tht  CourtJ 
L  OowascB  <gs=38(6)— Mabteb'b  Lzabiuit— 

Stats  akd  Fkdebax.  Law. 
Section  3148,  Gen.  St.  1900,  defines  the  lia- 
bilities of  railroad  companies  in  certain  cases, 
and  in  so  far  as  such  statute  in  effect  createa 
a  presnmption  of  negligence  from  "damage  done 
to  persona"  "by  the  raoning  of  the  locomotives 
or  can  or  other  machinery  of  "a  railroad  com- 
pany," such  provision  is  a  matter  of  substance 
affiecting  the  liability  of  railroad  companies, 
and,  being  in  conBict  with  the  provisions  of  the 
federal  Employers'  LiabiUty  Act  {Act  Apnl 
22.  1908,  c.  149.  36  Stat.  65  [U.  a  Oomp.  St. 
1913,  SS  8657-86651),  it  is  superseded  by  the 
federal  act  which  is  iwiramount  and  exclusive 
in  cases  to  which  the  latter  is  applicable. 

[Ed.  Note.— For  other  caaM,  aee  Oommene, 
Dec.  Dig.  «:3>8(6).] 

2.  Hum  ASD  Sbbtaht  «=»265<e)— Fbdmai. 
JCmplotebb*  Liabujtt  Act— Nbouqbncb— 
pbbsumpnon  and  bukdkn  of  peoof. 

Under  the  federal  Employers'  Liability  Act, 
the  harden  is  upon  the  plaintiff  to  prove  neg- 
Uce&oe  of  the  defendaot  that  proximatdj  cana- 
ed  the  Injury  alleged;  and  whUe  the  clrcum- 
stancea  of  the  injury,  under  the  doctrine  or  res 
ipsa  loquitur,  may  warrant  an  inference  or 
presiunpUon  of  nagBgen«,  aodi  ™erm«>  or 
preaomption  mewly  reaoliw  the  defendant  to 
wodnoa  arldenca  in  explanation  or  rebuttal; 
and  the  inference  or  presumption  is  to  be 
weighed  against  the  evidence  in  explanation  or 
n*5ttaL  observing  the  rule  that  the  burden 
of  proof  to  upon  the  plaintiff;  and,  if  the  pro- 
bative force  of  the  cfrcumstances  and  facts  in 
evidence  do  not  preponderate  In  favor  ofthe 
presomntion  and  against  tiie  drfendants  ittoofs, 
the  plaintia  fails  to  make  out  hia  case. 

IBd.  Note— For  other  cases,  see  Bluter  and 
Sir^l^rt.  Cent  Dig.  tt  898,  966;  Dec.  Dig.  «=» 
265(6)J 

3.  Mabtbb  awd  Sbbvamt  •=»85  — Pmadiko 
AMD  Proof— Recovebt. 

Even  where  contributory  negligence  and  aa- 
aomed  riak  are  rightly  pleaded  but  are  not  prov- 
CB.  the  plabitilf  may  not  recover  where  the 
evidence  shows  without  contradiction  that  the 
defendant  was  not  negligent  as  alleged. 

[Bid.  Note.— For  other  cases,  "ee^MaKto  and 
Sorant.  Owit.  Dig.  H  136.  136.  139,  140;  Dec 
Dig.  ^>8B.] 

Bmr  to  drcnit  Court,  Santa  Bovi  Goon- 
tr;  A.  a.  Oampbell.  Judge. 

Action  by  L.  M.  Kboda,  aa  administrator, 
against  the  LonlsvlUe  &  NashvlUe  Railroad 
Company.  Judgment  for  plalntlir,  and  de- 
fOadant  brings  error.  BereraedL 

Blount  &  Blount  &  Carter,  ot  Penaacola. 
for  plalntlfC  in  error.  McGeacby  ft  I«wls, 
of  Milton,  and  Watson  ft  Pasco,  of  Pensa- 
cola,  for  defendant  In  emo'. 

WHITFIBU),  J.  A  former  Judgment 
ber^  obtained  in  the  circuit  court  and  af- 
flnned  by  this  court  (71  South.  860)  was 
by  the  Supreme  Court  of  the  United  States 
•*reTerBed  upon  the  authority  of  Michigan 
CJent  B,  Co,  v.  Vreeland,  227  U.  S.  69,  88 
Sup.  Ct.  m  67  L.  Ed.  417,  Ann.  Oas.  1»14C. 
178;  American  B.  Co.  of  Porto  lUco  t.  Dld- 


ricksen.  227  U.  8.  146,  38  Sup.  Ct  224,  67 
L.  Ed.  466;  Oulf.  C.  ft  S.  F.  B.  Co.  T.  Mc- 
Olnnls,  228  U.  8.  178,  88  Sup.  Ot.  426.  67 
Lu  Kd.  786;  Oarrett  t.  Louisville  ft  N.  B. 
B.  Go.,  286  n.  8.  808"  (36  Sup.  Ot  82.  09 
L.  Ed.  242;  LonlsrlUe  ft  N.  R.  Co.  t.  Bhoda, 
238  U.  8.  608,  86  SoP;  Ct  662,  60  L.  Ed. 
1487). 

The  amended  declaration  cm  iriilch  the 
last  trial  was  had  alleges: 

That  the  railroad  company  "so  cardenly  and 
negligently  ran  and  operated  its  *  *  *  tt* 
gine;  that  the  same  was  nm  against,  over,  and 
upon  ^   "   '  -I- 


Clarence  Rhoda,  the  plaintiff's 
intestate,  thereby  so  greatly  wounding  and  in- 
juring the  said  Olarenoe  Rhoda  that  he  died 
from  and  aa  a  result  of  the  said  injuries  im- 
mediately upon  their  infliction;  that^  at  the 
time  of  the  injury  and  death  of  the  said  Clar- 
ence Rhoda  be  was  employed  by  the  defendant 
In  interstate  commerce,  and  the  said  injury 
and  death  were  inflicted  upon  him  while  he 
was  pwfonning  the  duties  of  such  employment; 
that  the  plaintiff  has  been  duly  appointed  as  ad- 
ministrator of  the  estate  of  the  said  Clarence 
Rhoda;  that  the  said  Clarence  Rhoda  left  no 
widow  or  children  surviving  hini,  but  did  leave 
surviving  him,  who  still  survive  him,  parents, 
to  wit.  Annie  Patterson  Rhoda,  his  mother,  and 
U  M.  Rhoda,  his  father;  that  the  said  Annie 
Patterson  Rhoda  and  the  said  L.  M.  Rhoda, 
parents  aa  aforesaid  of  said  Clarence  Rhoda, 
sustained  pecuniary  damage  by  the  death  of  the 
said  Clarence  Rhoda,  in  this,  to  wit,  tiiat  they 
lost  the  pecuniary  contributions  which  they 
had  the  reasonable  expectation  of  receiving  from 
the  said  Clar«ice  Rhode  If  he  had  lived,  and 
were  thereby  damaged;  and  the  plaintit  hy 
reason  of  the  death  of  the  said  Clarence  Rhoda 
as  herein  alleged,  alleges  that  the  said  parents  ot 
the  said  Clarence  Rhoda  have  sustained  damagee 
yMeh  accrue  to  the  i^ntifl  for  the  benefit  ot 
said  parents,  and  for  wWeh  hehcre  auea  for 
th^haefit  tn  the  sum  ot  mOOa" 

The  pleas  were  not  gunty.  contrUnitory 
negligence,  and  assumed  risk.  Verdict  and 
judgment  were  rendered  for  the  plaintiff, 
and  the.  defendant  took  writ  of  error. 

At  the  trial  the  court  gave  the  following 
charges  which  were  duly  excepted  to  by  the 
defendant: 

"It  dev<dvea  upon  the  plaintiff  to  prove  by  a 
prep<Hiderance  of  the  evidence  that  the  deceased, 
Clarence  Rhoda,  was  killed  by  the  locomotive 
of  the  Louisville  &  Nashville  Railroad  Com- 
pany. Then  it  would  devolve  upon  the  Louia- 
ville  ft  Nashville  Railroad  Company  to  prove 
by  a  preponderance  of  the  evidence  that  it  was 
not  negligent  in  Its  acts.  ,        . , 

"Where  the  plaintiff  shows  by  the  evia«ice 
that  he  has  sustained  damage  ,and  injury  by 
the  running  of  an  engine  of  a  railroad  company, 
he  to  entitled  to  recovM'  therefor,  unless  the 
company  makes  it  appear,  or  it  does  not  ap- 
pear by  a  preponderance  of  the  evidence  eith« 
that  he  assumed  the  risk,  or  that  the  injury  was 
not  due  to  the  negligence  of  the  agoits  of  the 
company  in  charge  of  such  engine. 

"If  yon  find,  after  a  ctmsideration  of  the 
whole  of  the  evidence,  that  the  plaintifrB  inteft- 
tate,  Clarence  Rhoda,  was  killed  oy  an  aiglne  of 
the  defendant  on  its  tracks,  and  you  do  not  nnd 
from  a  preponderance  of  the  evidence  that  be 
assumed  the  risk  of  injury,  but  the  evidence  is 
eqnally  balanced  in  your  minds  between  negli- 
gence and  freedom  from  negligence  on  the  part 
of  the  defendant's  servants  on  said  engine,  your 
verdict  must  be  for  the  plaintiff." 
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Tbe  court  also  refoaed  to  gin  fol- 
lowing charge  requested  by  tlie  defendant  to 
wblch  refusal  the  defendant  duly  excepted: 

"This  caw  arises  under  the  federal  Eii4>lo7- 
ers'  Liability  Act,  and  under  that  act  the  bur- 
den of  proof  18  upon  this  plaintiff  to  show  that 
the  deceased,  Clarence  Rboda,  came  to  his  death 
in  the  manner  aet  forth  in  the  declaration,  and 
that  his  death  was  the  resolt  of  the  ae^igence 
of  the  defendant" 

[1,2]  The  gnestlonB  necessary  to  be  de- 
termined are  wbetber  tbe  state  statute  Quot* 
ed  below  conflicts  witb  tbe  federal  act ;  and. 
If  It  does  not  80  conflict)  then  whether  the 
defendant  has  sustained  the  burden  placed 
uptm  it  by  tbe  state  atatntei  It  there  la 
substantial  conflict,  the  federal  act  Is  par- 
amount, and  wheUier  the  defendant  snocess- 
fnlly  carried  the  statutory  burden  imposed 
by  the  local  law  Is  quite  ImmaterlaL 

The  federal  act  la  entitled  "An  act  re- 
lating to  the  liability  (tf  commtnt  carriers 
by  railroad  to  their  employes  In  certain  cas- 
es." The  act  provides: 

"That  every  common  carrier  by  railroad  while 
engaging  in  commerce  between  an;  of  the  ser- 
eral  states  *  *  *  shall  be  liable  in  damages 
to  an;  person  suffering  injur;  while  he  is  em- 
ployed by  such  carrier  in  such  commerce,  or. 
In  case  of  the  death  of  such  employe,  to  bis  or 
her  personal  representative,  for  the  benefit  of 
th6  surviving  widow  or  husband  and  children 
of  such  employ^;  and,  if  none,  then  of  such 
employe's  parents:  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employ^,  for 
such  injury  or  death  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  officeri, 
agents,  or  employes  d  such  carrier,  or  by  reason 
ca  any  defect  or  insufficiency,  due  to  its  negli- 
gence, In  its  cars,  engines,  appliancea,  machin- 
ery, track,  roadbed,  works,  boats,  wharves  or 
other  equipment."   35  SUt.  66. 

The  state  statute  as  originally  enacted 
In  1891  Is  entitled  "An  act  defining  the  lia- 
bilities of  railroad  companies  in  certain  cas- 
es." As  re-enacted  and  brought  forward  in 
the  General  Statutes  of  1906,  the  pertinent 
sections  of  the  law  are  as  follows: 

"A  railroad  company  shall  be  liable  for  any 
damage  done  to  persons,  stock  or  other  prop- 
erty, by  the  running  of  the  locomotives,  or  cars, 
or  other  machinery  (tf  such  company,  or  for 
damage  done  b;  any  person  in  the  emplo;  and 
service  of  such  company,  unless  the  company 
shall  make  it  appear  that  their  agents  have  ex- 
ercised all  ordinary  and  reasonable  care  and 
dilwence,  the  presumption  in  all  cases  being 
against  the  company."  . 

"If  any  person  Is  Injured  by  a  railroad  com- 
pany b;  the  running  of  the  locomotives  or  cars, 
or  other  machinery  of  such  company,  he  being 
at  the  time  of  such  injur;  an  emplo;«  of  the 
company,  and  tbe  damage  was  caosed  by  negli- 
gence of  another  employ*!,  and  without  fault  or 
negligence  on  the  part  of  the  person  injured,  his 
employment  by  the  company  shall  be  no  bar  to  a 
recovery.  No  contract  which  restricts  such 
liability  shall  be  legal  or  binding."  Sections 
3148,  3150,  Oen.  Stats.  1906,  Comp.  Laws  1914. 

Sections  3145  and  8146,  General  Statutes 
of  1906,  provide  for  a  recovery  ot  damages 
fbr  the  death  ot  a  person  caused  by  tbe  negli- 
gence of  another  where  the  party  killed  could 
have  recovered  had  be  lived. 

The  federal  act  was  intended  to  be  para- 
mount and  uniform  In  Its  operation  upon  the 


matten  wiadn  Its  purview.  This  supremacy 
and  nnlfoxmity  can  be  attained  only  by  ex- 
cluding all  local  laws  affecting  the  aubatan- 
tlal  rights  of  the  parOea  that  conflict  with 
the  ffedfflul  act  The  state  law  a  intended 
to  enforce  a  local  state  policy  aubrtantlally 
dlflCTent  from  Uiat  disclosed  by  tbe  terms  ot 
the  fMeral  act  The  state  law  is  hmg  prior 
in.  date  and  cannot  be  regarded  as  an  aid  to 
the  federal  act  hut  it  la  apparently  In  posi- 
tive and  material  conflict  therewith.  The 
local  statute  was  not  Intended  to  cover 
subjects  that  are  oontndled  by  paramount 
federal  regulations. 

Until  Congress  acted  on  llie  anl^ect,  the 
laws  of  the  several  states  determined  the 
liability  of  Interstate  carriers  tor  Injuries 
to  thdr  employ^  while  engaged  In  such  com- 
merce; but,  GmgreBs  having  acted,  ita  ac- 
tion sup^sedes  that  of  the  states  so  far  as  It 
comn  tbe  same  subject  That  which  la  not 
supreme  must  yield  to  that  which  Is.  Second 
Employers'  Liability  Cases.  223  tT.  S.  1.  32 
Sup.  Ct  169.  06  L.  Bd.  327.  88  L.  B.  A.  (N.  S.) 
44. 

A  federal  statute  upon  a  subject  exclusive- 
ly under  federal  control  must  be  construed 
by  Itself  and  cannot  be  ideced  out  by  state 
legislation.  If  a  liability  does  not  exist  un- 
der the  Employers'  Liability  Act  of  1908.  it 
does  not  exist  by  virtue  of  any  state  legtsla- 
tlMi  on  the  same  subject  Michigan  Gent  B. 
Go.  V.  Yreeland,  227  U.  8.  69,  83  Sup.  Gt 
192,  57  L.  Ed.  417,  Ann.  Gas.  19140, 176.  la 
view  of  thla  principle  announced  In  one  of  tha 
cases  on  the  authorl^  of  wbUHi  the  former 
Judgment  was  reversed  by  tbe  United  States 
Supreme  Court  it  cannot  be  said  that  the 
questions  now  considered  have  been  adjudi- 
cated and  remain  the  law  of  the  case  as  an- 
nounced in  the  former  oidnion.  Thla  Is  par- 
ticularly so  whoi  the  Supreme  Court  of  the 
United  States,  the  final  arbiter  herein,  haa 
since  announced  principles  contrary  to  the 
state  rulli^.  See  Zemlla  v.  Supreme  Lodge 
Order  of  Mutual  Protection.  223  lU.  518,  79 
N.  E.  16a 

The  dedslona  of  the  Supreme  Court  have 
conclnsivtiy  established  the  exclusive  opera- 
tion of  the  Employers'  Liability  Act  over 
the  subject  with  which  it  deals  to  the  ex- 
clusion of  all  state  statutes  relating  thereto. 
Chicago,  R.  I.  &  P.  By.  Co.  v.  Devlne,  239 
U.  S.  52,  36  Sup.  Ct  27,  60  L.  Ed.  140. 

The  federal  Employers'  Liability  Act  Is  the 
supreme  and  paramount  law  of  the  laud  with 
respect  to  tbe  liability  of  Interstate  carriers 
by  rail  for  injuries  to  or  the  death  of  em- 
ployes while  engaged  in  Interstate  commerce. 
Flanders  v-  Georgia  S.  &  F.  H,  Co.,  68  Flo. 
47»,  67  South.  68;  1  Fed.  Ry.  Digest  19. 

Both  the  federal  acts  and  the  state  statutes 
above  quoted  define  the  Ilablli^  of  a  rail- 
road company  In  the  cases  of  negligence  cov- 
ered by  the  enactments ;  and  in  so  far  as  the 
state  law  In  effect  creates  a  liability  by  vir- 
tue of  a  presumption  of  negligence  from 
"damage  done,"  "unless  the  company  aliall 
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make  U  appear  that  th^r  agents  bare  exer* 
dsed  all  ordinary  and  reasonable  care  and 
dfllgence,  the  presumption  In  all  cases  being 
against  tbe  oompanr."  tbe  local  statute  con- 
flicts witb  tbe  federal  act  In  matters  of  sub- 
stance affecdng  liability.  Tbe  federal  act 
contains  no  provision  creating  a  rebnttalto 
preramptlon  of  negligence  tbat  substantlaUy 
affects  Uie  IlabUlty  of  defendant  In  tbls  class 
of  eases.  It  Is  not  a  qnestlon  of  wbetber  tbe 
statntoiy  presumption  doiles  due  process  or 
equal  protection  of  the  laws  as  in  Mobile,  3, 
A  K.  G.  B.  Ca  T.  Tumlpseed,  219  n.  8.  35, 
SI  Suv.  Gt  188,  66  Bd.  78.  32  Ii.  B.  A.  (N. 
S.)  226,  Ann.  Cas.  1912A.  463,  but  whether 
there  Is  a  material  conflict  between  the  local 
statute  and  the  paramount  federal  act  aflect 
ing  the  llaUllty  Imposed  bj  the  federal  act 
See  Oentral  Vermont  Ry.  Go.  r.  White,  238  U. 
S.  507,  36  Sup.  CL  865,  59  L.  Bd.  1433.  Ann. 
Cas.  1916B,  252.  Tbe  state  statute  Is  not 
60  similar  to  the  federal  act  as  to  make  It 
immaterial  which  law  Is  applied,  Kansas 
City  Western  Ry.  Co.  T.  McAdow,  240  U.  a 
51,  36  Sop.  Ct  51.  60  L.  Kd.  520.  Nor  is  the 
difference  in  the  acts  a  mere  rule  of  evidence 
or  a  matter  of  procedure  not  affecting  the 
substance  of  the  liability.  See  Central  Ver- 
mont By.  Co.  V.  White,  238  U.  S.  507,  35  Sup. 
Ot  866,  58  L.  Ed.  1438,  Ann.  Cas.  1916B,  252. 
The  provision  In  the  quoted  state  statnte  that 
Is  not  cwtained  In  tbe  federal  act  does  not 
relate 'to  the  Jurisdiction  of  the  state  court, 
but  relates  to  matters  of  substance  affect- 
ing the  liability  of  the  defendant,  in  that 
under  the  state  statute  negligence  and  conse- 
quent liability  Is  presumed  from  proof  of  an 
Injury  unless  overcome  by  the  defendant, 
whereas  under  the  federal  act,  considered  In 
tbe  light  of  prior  federal  decisions,  negligence 
of  the  defendant  must  appear  from  tbe  evi- 
dence^ Patton  V.  Texas  &  P.  Ry.  Co.,  179  U, 
S.  658,  21  Sup.  Ot.  275.  46  L.  Ed.  361;  Louis- 
ville &  N.  R.  Co.  V.  Kemp,  140  Ga.  657,  79  S. 
E.  558;  Central  Vermont  Ry.  Co.  v.  White, 
supra.  The  provision  of  the  state  statute 
does  not  define  the  next  of  kin  who  are  to 
participate  In  the  recovery,  as  In  Seaboard 
Air  Une  v.  Kenney,  240  U.  S.  489,  36  Sup. 
Ot  458.  60  L.  Ed.  762.  Nor  does  tbe  state 
statute  regulate  the  jury  to  try  the  action,  as 
In  Iflnneapolis  &  St  Louis  B.  Co.  v.  Bom- 
boUs,  241  U.  a  211,  36  Sup.  Ct  696,  60  L. 
Ed.  961,  Ann.  Cas.  1916B,  605.  Rights  and 
obligations  under  tbe  federal  Brnj^oyers'  Ua- 
tdlity  Act  depend  upon  that  act  and  arollca- 
Ue  prlndplea  of  common  law  as  Interpreted 
and  aivttod  In  federal  courts.  In  an  action 
under  the  fMraal  Bmpli^ers'  liability  Act, 
negligence  by  the  employer  Is  essential  to  a 
reoOTuy.  Southern  Ry,  Go.  t.  Gray,  241  U. 
8.  833,  86  Sup.  Gt  658,  60  Ll  Bd.  1030.  As 
to  the  bnrden  of  proving  negllgrace,  see 
Southern  Ry.  Co.  t.  Prescott  240  U.  S.  632. 
text  641.  36  Sup.  Gt  469,  60  U  Bd.  836.  A 
matter  of  substance  In  an  action  for  negli- 
gence nnder  the  fedwal  Bmployers*  liability 


Act  caused  a  reversal  In  Oiesapeake  &  O. 
Ry.  Co.  r.  De  AUey,  241  U.  B.  310.  36  Sup. 
Ct  564.  60  L.  Bd.  1016. 

IS]  If  the  doctrine  of  res  ipsa  loquitur  la 
applicable  to  this  case,  soch  principle,  when 
appUed  to  the  fticts  and  drcumstances  of 
the  Injuiy,  merely  called  for  evidence  in  ex- 
planation or  rebuttal,  and  nncontradlcted 
evidence  of  the  absence  of  negligence  on  Its 
part  was  produced  the  defendant  The 
Supreme  Court  of  the  United  States  hdds 
tbat: 

"Res  ipsa  loquitnr  means  that  the  facta  of 
ttie  occurrence  wammt  the  inference  of  neg- 
ligence, not  tbat  they  compel  such  an  inference: 
that  they  fumish  circumstantial  evidence  of 
negligence  where  direct  evidence  ot  it  may  be 
lacking,  but  it  is  evidence  to  be  weighefl,  not 
necessarily  to  be  accepted  aa  sufficient;  that 
they  call  toe  explanatioD  or  rebuttal,  not  nec- 
essarily that  tb^  require  it;  that  they  make  a 
case  to  be  dedded  by  the  jury,  not  that  they 
forestall  the  verdict  Res  Ipsa  loquitur,  where 
it  applies,  does  not  convert  Uie  defendant'sgen- 
eral  issue  into  an  affirmative  defense.  When 
all  the  evidence  is  in,  the  quration  for  the  jury 
is  wlietfaer  the  prep<mderaDce  is  with  the  pUin- 
tiff."  Sweeney  v.  Brving,  228  U.  S.  233,  33  Sup. 
Ct  416,  67  L.  Ed.  815,  Ann.  Gss.  1914D.  906. 

Kay  V.  Metropolitan  St  Ry.  Co..  163  N.  Y. 
447,  463.  67  N.  B.  761,  752,  was  an  action  by 
a  passenger  against  carrier,  and  the  New 
York  Court  of  Appeals  said: 

"In  the  case  at  bar  the  plaintiff  made  oat  her 
cause  of  action  prima  fade  by  the  aid  of  a 
legEU  presumption  (referring  to  res  ipsa  loqui- 
tur); but  when  the  proof  waa  all  in  the  bur- 
den of  proof  had  not  shifted,  bat  was  still  up- 
on the  plaiotitE.  *  *  *  If  the  defendanrs 
proof  operated  to  rebut  the  iH-esumptioc  upon 
whidi  the  plaintiff  reHied.  or  if  it  left  tbe  es- 
sential fact  of  negligence  in  doubt  and  nncer- 
tainty,  the  party  who  made  that  aUegation 
should  snffefr.  and  not  ber  adversary.  The  jury 
were  bound  to  put  the  facts  and  circumstances 
proved  b^  the  defendant  into  the  scale  against 
presumption  upon  which  the  plaintiff  reUed, 
and  in  determining  the  weight  to  be  given  to 
the  former  as  against  tbe  latter,  they  are  bound 
to  apply  the  rule  that  the  burden  of  proof  was 
upon  the  plaintiff.  If,  on  the  whole,  tbe  scale 
did  not  preponderate  In  tsvor  of  the  presump- 
tion and  against  def«ident's  i»t>of,  the  plain- 
tiff had  not  made  out  her  case,  dnce  she  had 
failed  to  meet  and  overcome  the  burden  of 
Iftoof." 

The  rule  thus  declared  has  since  been  ad- 
hezed  to  In  the  conrta  of  New  York.  Holla- 
ban  V.  Metropolitan  St.  By.  Co.,  73  App.  Div. 
164,  }69,  76  N.  T.  Supp.  7S1:  Adams  T.  Un- 
ion By.  Ca,  80  App.  Div.  136,  139,  80  N.  T. 
Supp.  264;  Dean  v.  Tarrytown,  etc.,  R.  Co., 
113  App.  Div.  437.  439,  99  N.  Y.  Supp.  25a 
A  similar  view  aM>ear8  to  be  entertained  in 
New  Hampshire.  Hart  t.  Lockwood,  66  N. 
H.  541,  23  Aa  367;  Boston  &  Maine  R. 
Co.  V.  Sargent.  72  N.  H.  455.  466,  57  Aa  688. 
Tbe  same  rule  has  been  followed  In  a  recent 
series  of  cases  In  the  North  Carolina  Su- 
preme Court  Womble  v.  Grocery  Co.,  135  N. 
G.  474.  481.  486,  47  S.  B.  493;  Stewart  v. 
Carpet  Co..  138  N.  a  60,  66,  60  S.  E.-  662 ; 
Lyles  V.  Carbonatlng  Ca,  140  N.  C.  25,  27, 
62  S.  B.  233;  Ross  v.  Cotton  Mills,  140  N.  C. 
llfi,  120,  52  S.  B.  121,  1  L.  B.  A.  Xli  SJ  298L 
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301,  In  the  Stewart  Case  the  court  said  (188 
N.  a  66.  60  S.  S.  66B): 

"Hu  rule  of  T«fl  Ipsa  loquitur  doe*  not  re- 
liere  the  plaintiff  of  the  burden  of'  showing 
nerlieence,  nor  does  it  raise  an;  presump- 
tion In  his  favor.  Whether  the  defendant  in- 
troduces evidence  or  not,  the  plaintiff  in  this 
case  will  not  be  entitled  to  a  verdict  unless 
he  satisfies  the  jury  b;  the  preponderance  of 
the  evidence  that  \^  injuries  were  caused  by 
a  defect  in  the  elevator  attributable  to  the 
deffendant's  negligence.  The  law  attacbee  no 
special  weight,  as  proof,  to  the  fact  of  an  ac- 
cident,  but  simply  holds  it  to  be  aafficient  tot 
the  consideration  of  the  jui^  even  In  tiie  ab- 
sence of  any  additional  evidence."  Sweeney 
V.  Erving.  228  U.  S.  233.  88  Sup.  Ot  416,  67 
L.  Ed.  816,  Ann.  Caa.  1»14D.  906. 

An  Interesting  discussion  of  the  aH>licatlon 
of  the  doctrine  of  res  Ipsa  loquitur  appears  In 
Ridge  r.  Norfolk  Southern  B.  Co.,  167  N.  a 
510,  83  S.  E.  762.  where  there  was  "ample  evi- 
dence ot  cobble  negligence,  apart  from  the 
application  of  the  doctrine"  of  res  ipsa  loqui- 
tur. See  Cincinnati  Traction  Oo.  v.  Holzen- 
camn  74  Ohio  StS7».78N.  B.029.6L.B. 
A.  (N.  8.)  800,  113  Am.  St  Bep.  9S0,  and  ez- 
traslTe  notes.  See  Great  Northern  Railway 
Co.  Wiles,  240  n.  a  444.  86  Sup.  Ct.  406, 
60  L.  EdL  782,  where  the  doctrine  of  res  Ipsa 
loqultnr  did  not  show  liability.  See,  also, 
JacohS  T.  So.  By..  241  U.  a  229,  36  Sup.  Ct. 
688,  60  U  Ed.  970  ;  84  Centnl  Lew  Journal. 
67. 

It  Bppean  that  the  decedent  was  a  flagman 
employed  In  Interstate  commwoe  on  a  train 
that  was  run  betwera  Penaaoola,  Fla.,  and 
FlomatOD.  Ala.,  by  the  defendant  railroad 
oompaay;  ttkat  tlie  train  arrived  at  Floma- 
ton,  Ala.,  from  Penaaoola,  Fla.,  at  about  11:40 
m.  on  Febnuiry  8,  1912;  Qiat  about  20 
minutes  thereafter  the  conductor  sent  the 
decedent  as  flagman  "to  the  yard  to  see  the 
yardmaster  to  find  ont  what  time  we  could 
get  out"  of  the  depot  yard  on  tSu  return 
trip  to  Pensacola.  Ela.  In  gMng  to  find  the 
yardmaster  the  decedent  flagman  "had  to 
cross  the  trada."  ^le  deced^  "went  oft  in 
the  directlcm  of  the  yardmaster."  About  16 
minutes,  or  perhaps  a  little  longer  time,  after 
receiving  from  the  conductor  the  order  to  see 
the  yardmaster,  the  decedent's  dead  body  was 
found  on  tra^  No.  3.  As  stated  by  different 
witnesses :  head  was  cut  off  lying  across 
the  rails."  "The  body  was  lying  straight 
up  and  down  the  trade,  about  in  the  center 
of  the  track."  A  switcb  engine  had  passed 
over  this  track  a  few  moments  before  and 
was  standing  near  when  the  body  was  found. 
The  engineer  and  switchman  on  the  switch 
engine  each  testified  that  he  ms  oa  the  look- 
oat  when  the  switch  engine  passed  over  the 
track  where  the  decedent's  body  wu  found, 
and  did  not  see  any  <me  on  or  at  the  track, 
and  did  not  know  decedent  was  killed,  and 
did  not  feel  the  engine  run  over  anything. 
No  blood  was  found  on  the  engine.  The  en- 
gineer was  at  his  post  on  the  right  looking 
ont  with  a  brli^t  headlight  boming;  the 


fireman  was  looking  out  on  his  side  of  the 
engine  with  a  lantern.  It  seems  that  no  one 
saw  the  accident,  and  it  Is  suggested  that  the 
eridence  indicates  ttiat  tte  decedent  unob- 
served  by  the  train  crew  and  perhaps  coming 
fron\  behind  may  have  attempted  to  board 
the  tmder  of  the  engine  which  was  going  In 
the  direction  where  the  yardmaster  was,  and 
that  in  attempting  to  board  the  t«ider  the  de- 
cedent fell  under  the  temto'  and  was  killed 
without  being  seen  by  the  ei^jne  crew, 
though  the  decedent  may  have  had  a  Hinted 
lantern  In  Us  hand  at  the  time  he  was  kill- 
ed. The  switch  engine  was  moving  forward, 
and  naturally  end  properly  aU  the  crew  were 
doubtless  looking  ftonmrd.  If  the  decedent 
did  not  approadi  the  en^e  and  tender  wlUi- 
la  the  range  of  the  vision  of  the  crew  who 
should  have  been  looking  forward,  there  was 
apiMirently  no  negllgenee  In  not  sedng  ttw 
decedent  b^re  ttie  accident  If  he  In  fact 
approached  from  towards  the  rear  of  the  en- 
gine. 

Certainly  the  defendant  by  positive  evi- 
dence made  It  appear  tbat  its  servants  "ex- 
erdsed  all  ordinary  and  reasonable  care  and 
diligence'  in  running  the  swltdi  en^e  at  the 
time  when  the  decedent  must  have  l)een  kill- 
ed, and  there  la  no  evidence  tending  to 
show  negligence  of  the  defendant's  servants. 
Therefore,  even  If  the  state  statute  is  appli- 
cable and  negligence  as  alleged  was  legally 
presumed  from  the  fact  of  Injury,  tile  de- 
foidant  has  successfully  carried  ttie  burden 
which  tlie  statute  imposes  to  ^w  nonliabili- 
ty. See  Seaboard  Air  Une  B.  Co.  v.  Tliomih 
son,  57  Fla.  150^  48  South.  760;  Atlantic 
Coast  Une  R.  Co.  v.  Orostv,  68  Ila.  400.  43 
South.  8ia 

Even  If  the  pleas  of  contributory  uegli- 
genoe  and  of  assumed  ride  were  not  duly 
provM,  jet  on  the  plea  of  not  guilty,  after 
the  fisct  of  injury  by  the  running  ot  the 
loomnotlve  was  idiown,  the  Issue  onder  Oie 
statute,  In  the  absence  of  pnxtf  of  defmd- 
anfs  ne^lgence.  was:  IMd  the  defoidant 
"mate  It  appear  that  their  (its)  agents 
*  *  *  ezerdsed  aU  ordinary  and  reason- 
able care  and  dlUgenoe"?  There  btAng  on- 
contradicted  evidence  that  the  defendant  was 
not  negllg^t,  and  no  evidence  trading  to 
show  negligence  of  the  defmdant  as  alleged, 
there  was  no  basis  in  Qie  evidence  for  the 
diarge  tbat.  If  the  evidence  equally  bal- 
anced In  your  minds  between  the  negllguice 
and  freedom  from  n^llgence  on  the  part  of 
the  defradanf  B  servants  oa  said  engine,  your 
verdict  must  be  for  the  plalnttfr."  Tbis 
charge  was  harmful  error  under  the  dreum- 
stancea. 

As  the  Judgment  was  reversed  and  as  the 
evidence  is  not  shown  to  be  precisely  the 
same  as  on  the  former  trial,  the  holding  by 
the  conrt  on  the  former  writ  of  error  that 
the  evidence  was  suflSdent  to  support  the 
verdict  Is  not  the  law  ot  the  case  on  this 
writ  of  error,  particularly  In  view  of  the 
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qoallfled  q^roral  of  tb»  rardict  In  the 
former  opinion.    71  Soath.  888, 
Tbe  Judgment  is  rerersed, 

BROWNE,  a  J.,  and  TATLOB,  8HA.GK- 
LBFORD,  and  ELLIS,  JJ.,  ctncor. 

^  na.  «)  ' 

BA1«KIN6  et  al  T.  BBOWN  et  aL 
In  re  DANIEL. 
(Snpmm  Court  of  Florida.  Jan.  liB.  iSttl.} 

(SyUabuB  fry  the  OoitrU} 

1.  Equrrr  «=:»386— Uabikb  xn  Ohahokbt— Jn- 

BIBDICTTOH. 

A  matter  in  ehaaeery  hai  no  antliorltj  to 
pao  npon  and  determine  saj  qnesUon  aifecting 
the  propriety  or  competence  of  an  order  of  a 
cireait  judge  fixing  the  amount  and  conditions 
of  a  bond  for  supereedeaB,  or  tte  sofficiencr  of 
the  bond  filed  in  pnrmance  of  encti  order, 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Die.  H  854-866;  Dec.  Dig.  i^SOM 

2.  Afpbal  and  Ebbob  ^=»492  —  Master  ik 

CHAMCSBT  —  DiSBBGABDIHG  SUFKBaSDEAS 

Bond. 

If  there  is  the  semblance  of  a  saperaedeaa 
braid  on  file  within  SO  days  of  the  date  of  entty 
of  the  decree  or  order  appealed  fr<Hu,  the  master 
cannot  disr^rard  it,  and  for  him  to  do  bo  is 
contempt  of  court. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  %  2281;  Dec  Dic>  «b»482.] 

3.  Aftval  and  Ebbob  111— Sppkbsbdkab 

— JUBIBDICnON  or  ClBCTJIT  COUBT. 
The  entry  of  appeal,  the  order  fixing  the 
amount  and  conditions  of  the  bond,  and  its  exe- 
cntion,  approval,  and  filing  vlttiin  80  days  of 
the  entry  of  the  decree  order  appealed  from, 
are  all  that  is  necessary  to  set  the  statntory  so- 
pereedeas  in  operation,  and  when  that  is  done 
the  power  of  ue  drcoit  jn^e  is  ended,  except 
.  that  lie  may  correct  the  record  to  midks  It  speak 
tbetmth. 

[Ed.  Note.— For  other  oaaes,  see  Appeal  and 
Error,  Cent.  Dig.  |  2202;  Dec.  Dig.  <M4U 

Proceeding  bj  H.  D.  Biown  and  others 
■cainat  B.  P.  Banning  and  otliers.  Final 
decree  of  fbredoanre  i^inat  defOidanta,  and 
tbej  appeal. 

On  Jannazy  4, 1917,  a  mle  nisi  was  issued 
by  ttils  conrt,  on  the  petition  of  E.  P.  Ban- 
ning and  others,  against  W.  A.  Daniel,  to 
show  cause  why  he  should  not  be  adjudged 
In  ontempt  for  disregarding  a  supersedeas 
obtained  upon  the  appeal  herein. 

On  January  11, 1917,  W.  A.  Daniel  filed  his 
answer,  and  the  peUtlouera  moved  to  make 
the  rule  nisi  absolute.  Respondent  adjudged 
in  contempt,  but  rule  discharged  on  his  pay- 
ment of  costa. 

O.  O.  McCoHum,  M.  H.  Long,  and  John  T. 
Crawley,  all  of  Jacksonville,  for  petitioners. 
W.  A.  Daniel,  of  Jacksonville,  pro  se. 

BROWNE,  a  J.  On  the  24th  of  Novem- 
ber, 1916,  a  final  decree  of  foreclosure  was 
entered  in  the  circuit  court  of  Duval  county 
against  B.  P.  Banuing,  Anna  Mae  Banning, 
and  Andrew  Bysfablm,  and  Vf^  A.  Daniel  was 
appointed  spedal  roaster  in  chancery  to  ex- 
acute  the  decree  and  sell  the  lands  and  tene- 
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ments  described  therein.  In  defoidt  of  fbe 
payment  of  several  snms  ct  money  decreed 
to  be  payable  to  complain  ants. 

On  the  18th  day  of  December,  1916,  an  ap- 
peal to  this  court  was  entered  by  E.  P.  Ban- 
ning, Anna  Mae  Banning,  and  Andrew  By- 
shelra,  and  on  the  22d  day  of  December,  1916. 
application  was  made  to  the  Judge  of  the 
circuit  court  of  Duval  county  for  an  order 
fixing  the  amount  and  conditions  of  the  an- 
persedeas  bond,  and  on  the  same  day  the 
circuit  Judge  mAde  an  order  fixing  the 
amount  and  couditlons  of  the  bond,  and  on 
December  23d  the  bond  vras  executed,  aj^ 
proved  by  the  derk,  and  filed  In  the  cause. 

On  January  1,  1917,  the  appellants  filed  a 
petition  before  Circuit  Judge  Gibbs,  allege 
ing  that  the  cross-compIalnants  intended  to 
sell  the  property  on  that  day,  and  praying 
that  an  order  be  granted  restraining  ttie 
special  master  from  making  the  sale,  >vhich 
petition  was  denied;  and  on  the  same  day 
the  respondent,  W.  A.  Daniel,  as  q;>eeial 
master  In  chancery,  offered  for  sale  and  scdd 
the  property  described  in  the  decree. 

The  respondent. in  his  answer  admits  that 
he  B<dd  the  property,  and  says  he  ou^t  not 
to  be  aujudged  in  contonpt  ttwrefor,  for  ttie 
following  reasons: 

(1)  Because  the  circuit  Judge  fixed  the 
amount  and  conditions  of  the  bond  four  days 
after  the  entry  of  the  appeal. 

(2)  Because  the  bond  filed  and  approved 
by  the  clerk  of  the  circuit  court  was  not  In 
compliance  with  the  order  of  the  circuit 
Judge  fixing  the  amount  and  oon^tlona  of  the 
bond. 

(8)  Because  the  names  of  two  strangers  to 
the  record  are  written  in  the  bond  with  the 
principals,  and  signed  the  same. 

<4)  Because  the  circuit  Judge  In  one  place 
In  his  order-  used  the  words  "cross-defend- 
ants," where  "cross-complainants'*  should 
have  been  used. 

(5)  Because  the  bond  omitted  the  words 
"during  the  pendency  of  the  hppeal,**  whidi 
were  contained  in  the  order. 

(6)  Because  the  bond  omitted  the  words 
"If  the  Judgment  or  decree  of  this  court  on 
November  24, 1916,  be  afiflrmed." 

(7)  Because  the  order  did  not  sufficiently 
Identify  the  Judgment  or  decxee  anwaled 
from. 

(8)  Because  the  bond  did  not  sufficiently 
Identify  the  Judgment  or  decree  appealed 
from. 

Because  the  bond  filed  and  approved  by 
the  clerk  of  the  circuit  court  was  not  a 
statutory,  but  a  aimmou-Iaw,  obligation. 

(10)  Because  the  bond  Is  payable  to  H.  D. 
Brown,  A.  M.  Ives.  J.  H.  Patterson,  and  De 
Bemiere  Hough,  and  not  to  "the  order  of" 
H.  D.  Brown,  etc.,  as  required  by  the  order. 

(11)  Because  It  was  reported  to  him  that 
the  circuit  Judge  who  denied  the  petition  for 
a  restraining  order  said  that  be  did  not  re- 
quire any  further  delay. 


Ao^Tor  oOmt  casts  ■••  samt  taifio  aad  KBT-NOHBEB  la  all  Kay-Nnmbared  DlgMta  and  In^oxM  . 
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[1  ]  Each  of  these  pTopositloDS  the  respond- 
ent, as  special  master,  proceeded  to  consider 
and  determine,  and  he  resolved  them  against 
the  appellants,  and  ignored  the  supersedeas, 
and  In  his  answer  to  the  rule  says  he  was 
justlQed  in  so  doing.  In  effect  his  contention 
Is  that  if  an  appeal  is  taken,  and  an  order 
made  by  a  circuit  Judge  fixing  the  amount 
and  conditions  of  a  supersedeas  bond,  and 
the  bond  is  approved  by  the  clerk  and  filed, 
all  within  SO  days  from  the  entry  of  the  de- 
cree appealed  from,  the  master  In  chancery 
may  consider  and  determine  the  sufficiency 
or  legality  of  the  order;  whether  or  not  the 
drcnit  judge  had  authority  to  make  an  or- 
der determining  the  amount  and  conditions 
of  the  bond,  after  the  entry  of  the  appeal; 
whether  or  not  the  bond  conformed  to  the 
terms  and  conditions  of  the  order;  whether 
or  not  the  order  and  bond  sufficiently  identi- 
fied the  Judgment  Intended  to  be  superseded; 
whether  or  not  a  palpable  clerical  error  in 
the  circuit  Judge's  order  fixing  the  amount 
and  condition  of  the  bond  rendered  the  for- 
mer of  no  effect.  If  this  contention  is  sound, 
a  special  master  may  adjudicate  any  and  all 
questions  which  may  arise  on  an  appeal,  on 
which  a  supersedeas  may  be  attacked.  Re- 
spondent bases  his  right  to  so  determine 
these  questions  on  the  decision  in  Mitchell  t. 
Mason,  63  Fla.  S38,  67  South.  604. 

The  case  does  not  support  his  contention. 
In  that  case  the  decree  was  entered  and 
recorded  on  December  1, 1911.  The  sale  took 
place  on  January  1,  1912,  the  day  after  the 
expiration  of  the  30  days  within  which  the 
order  of  the  Judge  fixing  the  amount  and 
conditions  of  the  bond  must  be  made  and  the 
bond  executed,  approved,  and  filed.  The 
point  decided  In  that  case  was  that  there 
was  no  order,  or  semblance  of  an  order,  of 
the  circuit  judge  fixing  the  amount  and 
condition  of  the  bond,  and  there  was  no 
bond,  or  semblance  of  a  bond,  executed,  ap- 
proved, and  filed  within  the  30  days  provid- 
ed by  the  statute,  and  consequently  there 
was  no  supersedeas,  and  the  master  had  a 
right  to  sell  the  property.  There  is  a  wide 
distinction  between  the  right  of  a  master  to 
determine  the  physical  fact  of  the  t^tal  ab- 
sence of  a  supersedeas  order  or  bond  filed 
within  the  time  required  by  law,  and  the 
right  to  determine  whether  the  order  or  bond 
on  file  was  defective,  erroneous,  or  Improper. 
The  one  Involves  only  the  ascertainment  of 
a  fact;  the  other  involves  a  legal  proposi- 
tion requiring  judicial  determination.  No 
supersedeas  order  by  the  circuit  Judge  is 
required.  The  entry  of  appeal,  the  order 
fixing  the  amount  and  conditions  of  the 
bond,  its  execution,  approval,  and  filing, 
within  30  days  of  the  entry  of  the  decree  or 
order  appealed  from,  are  all  that  is  requi- 
site to  set  the  statutory  supersedeas  In  op- 
eration ;  and,  when  this  Is  done,  the  power  of 
the  circuit  Judge  Is  ended,  except  that  be 
may  correct  the  lecord  to  make  it  Rpeak  the 
trutb. 


In  Continental  Nat.  Bntldlng  &  Loan  Ass'n 
T.  Scott,  41  Fla.  42U  26  South.  726,  tiiis 
court  said: 

"The  statute  simply  autfaorizes  the  circuit 
Judge  by  bis  order  to  set  the  supersedeas  In  mo- 
tion, and  when  this  Is  done  his  power  over  the 
supersedeas  becomes  functus  officio.  He  can- 
not vacate  or  disturb  it,  but  any  application  for 
its  discharge  or  vacatiou  must  be  addressed  to 
this  court,  whose  process  it  is." 

One  of  the  grounds  urged  by  re^mndeut, 
justifying  his  Ignoring  the  supersedeas,  Is 
that  it  was  reported  to  him  that  Circuit 
Judge  Gibbs  said  he  did  not  require  any 
further  delay.  In  Mitchell  v.  Mas<ni,  supra, 
the  respondent  sought  to  justl^  his  conduct 
by  a  letter  from  the  circuit  Judge  telling 
him,  "Do  not  deliver  any  papers  without 
the  order  of  the  court,"  and  thla  court  said: 

"That  phase  of  the  answer  that  sets  op  the 
Instruction  by  letter  from  the  circuit  judge  to 
the  respondent  not  to  deliver  the  property  can- 
not excuse  him.  The  appeal  removed  the  case 
to  this  court.  The  power  of  the  circuit  judge 
was  suspended  by  the  supersedeas,  and  after  it 
was  perfected  the  circuit  judge  had  no  power 
to  make  any  further  order  relative  to  the  prop- 
erty in  the  receiver's  hands,  untU  after  this 
court  had  acted  in  the  premises." 

In  State  r.  Johnson.  IS  FU.  83,  Chief 
Justice  Randall  said: 

"That  It  be  made  the  plaything  of  whosoever 
may  choose  to  deride  Its  judgments  or  its  pro- 
cess, and  Ignore  its  existrace  and  its  acts,  be- 
cause the  opinions  of  the  Judges  and  the  judg- 
ments of  the  court  may  not  meet  the  approval 
of  counsel  upon  the  one  side  or  the  other  of  a 
controversy,  or  may  not  be  In  accordance  with 
the  opinions  or  the  wishes  of  subordinate  offi- 
cers, cannot  be  allowed  without  surrendering  the 
judicial  character  and  confessing  the  Im potency 
of  this  department  of  the  government.  Conrtir 
commit  errors,  and  parties  msy  suffer  from  the 
improvidence  or  corruption  of  their  judges,  ^et 
the  remedy  for  these  is  not  in  individual  resist- 
ance or  in  a  resort  to  private  judgment  Every 
court  will  hear  the  appeals  of  those  who  con- 
ceive themselves  to  be  wronged  or  threatened 
with  Injnstice  by  the  execution  of  its  decrees. 
If  its  errors  be  made  apparent,  it  will  do  jus- 
tice to  itself  by  dealing  justice  to  parties  without 
fear  and  without  hesitation.  There  is  no  excuse 
for  resistance  d  the  orders  of  the  courts  In  tliis 
counti7,  where  their  doors  are  wide-open,  and 
where  every  human  being  may  be  heard  in  the 
presence  of  the  whole  people." 

[2, 3]  When  the  ai^al  is  entered,  and  the 
circuit  judge  has  determined  the  amount 
and  conditions  of  the  bond,  and  the  bond 
is  executed,  approved,  and  filed,  all  within 
30  days  from  the  entry  of  the  decree  ap- 
pealed from,  the  supersedeas  begins  to  run, 
and  neither  the  circuit  Judge,  nor  the  master, 
nor  any  other  person,  may  ignore  it  without 
being  amenable  to  this  court  for  contempt. 
This  court  alone  has  jurisdiction  to  deter- 
mine all  questions  arising  out  of  the  man- 
ner of  taking  the  appeal,  the  sufficiency  or 
character  of  the  order  of  the  circuit  judge, 
or  the  form  and  sufllciency  of  the  bond ; 
and  application  for  relief  from  anything  con- 
nected with  the  attempted  a^al  most  be 
made  to  this  court  alone. 

The  Supreme  Court  of  Weat  Tlrglnla  thu» 
lays  down  the  role: 
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''In  order  to  josti^  any  ponlshmeat  in  such 
a  CBK.  the  process  of  the  court  diaobeyed  mntt 
have  been  Ita  lawful  process. 

"By  its  lawful  process  is  meant  such  process 
as  the  court  has  jarlsdiction  to.  Issue.  If  such 
nrisdiction  ezistb,  its  process  is  lawful,  thouRh 
t  be  improvldentir  awarded,  or  though  «i  the 
morita  of  tiw  case  it  ought  not  to  have  been 
awarded. 

"If  a  supersedeas,  which  this  court  has  the 

Sower  to  issue,  be  improvidwitly  awarded,  the 
efendant  should  move  to  have  it  quashed ;  and 
he  CRDDot,  while  it  is  in  force,  disobey  it  with 
impunity."  State  ez  rel.  Mason  t.  Oreen,  16  W. 
Va.  864. 

In  Demlng  Inr.  Co.  t.  Farlss,  an  Okla- 
famna  case,  the  court  aald: 

TThe  Deming  InTeatment  Company,  in  a  suit 
■gainst  Farias  and  others  upon  a  note  and  mort- 
gage, obtained  a  judgment  for  a  sum  of  money, 
and  a  decree  directing  the  sale  of  the  mortgaged 
premises  to  satisfy  toe  judgment;  that  Fanss 
appealed  from  the  judgment,  and  undertook  to 
supersede  the  same  by  ^ving  a  bond  in  a  sum 
double  the  amount  of  toe  judgment  and  costs. 
The  bond  was  approved  by  the  clerk  of  the 
court,  and  the  appeal  filed  in  the  Supreme  Court. 
Notwithstanding  such  supersedeas  bood,  the 
Deming  Investment  Company  asked  for  and  ob- 
tained from  the  clei^  of  the  district  court  an 
order  of  sale,  and  were  proceeding  to  sell  the 
property  to  satisfy  their  judgment,  when,  upon 
application  of  Farias  to  the  district  court,  the 
sale  was  enjoined  pending  the  appeal  In  the  Su- 

Ereme  Court.  To  vacate  such  order  the  Deming 
Dvestment  Company  brings  the  case  here,  and 
assigns  numerous  errors.  It  will  not  be  neeea* 
EBiy  to  e<aislder  all  of  these,  as  we  think  the 
entire  question  may  be  disposed  of  without  sudi 
consideration.  Under  the  law  governing  appeals 
(section  4447,  St.  Okl.)  authority  is  granted  to 
supersede  judgments  and  it  is  provided  that  the 
el^k  of  the  court  in  which  any  judgment  is  ren- 
dered may  take  and  approve  the  bond.  In  the 
case  under  consideration  the  <jerk  had  accepted 
and  approved  the  bond  before  the  order  of  sale 
Issued.  The  fact  that  the  bond  may  not  have 
eonformed  in  all  pardculars  to  the  statute  did 
not  make  the  instrument  a  nullity,  but,  if  defec- 
tive, the  remedy  was  by  motion  to  the  court  be- 
low for  additional  security,  or  for  a  correction 
of  the  bond.    As  we  view  this  matter,  (he  ap- 

Eroval  of  the  bond  by  the  clerk  in  a  case  where- 
t  the  statute  directs  him  to  accept  and  approve 
a  bond,  as  Is  the  case  under  our  statute,  is  tan- 
tamount to  an  order  of  the  court,  and  super- 
aedes  the  judgment.   The  only  way  by  which  sn- 

Jersedeas  mar  be  set  aside  is  by  direct  attack, 
t  cannot  be  ignored,  or  an  execution  issued,  as 
limg  as  it  remains  on  record,  until  its  effect  haa 
been  tested  In  this  manner.  In  this  case  It 
was  sought  to  disregard  the  bond  because  one  of 
the  conditions  required  by  the  statute  was  not 
Inserted  therein.  The  bond  was  for  double  the 
amount  of  the  judgment  and  costs,  but  did  not 
provide  tliat  while  the  possession  of  the  property 
was  in  the  appellant  be  would  not  commit  or 
safFer  to  be  committed  any  waste  thereon,  and 
that,  if  the  judgment  complained  of  should  be 
affirmed,  he  would  pay  the  value  of  the  use  and 
occupation  of  the  premises,  etc.  Whether  or  not 
such  provision  should  have  been  in  the  bond,  it 
ia  unnecessary  to  decide.  The  bond,  as  it  was 
drawn,  was  accepted  and  approved.  The  clerk 
had  the  right,  under  the  law,  to  act  in  the  mat- 
ter, and,  having  such  jurisdiction,  his  action 
must  stand  unnJi  set  aude;  and  if,  upon  mo- 
tioa  to  the  court,  relief  such  as  tiie  parties  deem 
themselTes  entiUed  to  cannot  be  obtained,  an 
appeal  will  lie  to  this  court ;  but  until  the  bond 
88  accepted  is  held  insufficient,  or  the  action  of 
the  duk  in  approving  the  same  be  vacated,  the 
Judgment  is  superseded."  Deming  Investment 
Co.  V.  Fariss  ((ffi.)  60  Pae.  130. 

See,  also.  Smith  v.  Caldwtell.  E7.  Dec. 
rVneeO,  1801-06)  841. 


V.  BROWN  25 

When  an  ai^al  bond  has  been  aK>roved 
Its  Bufflclency  is  thereby  determined  until 
further  order  of  some  competent  court. 
State  ex  rel.  Heekel  t.  Klein,  137  Mo.  673, 
39  S.  W.  272. 

The  jurisdiction  of  this  court  has  fre- 
quently been  invoked  to  adjudicate  the  ques- 
tion of  the  sufficiency  of  the  several  steps 
necessary  to  put  in  operation  the  provisions 
of  the  statute  governing  a  supersedeas,  and 
to  vacate  it  If  Improperly  taken.  Warner 
V.  Watson,  27  Fla.  618,  8  South.  842;  Dell 
T.  Marvin,  81  Fla.  162, 12  South.  216:  Wheel- 
er &  Wilson  Manuf  g  Co.  t.  Johns,  87  Fla. 
262,  20  South.  236;  Palmer  v.  Palmer,  41 
Fla.  184,  26  South.  640;  Hathcock  v.  Sodfitft 
Anonyme  La  Florldlenne,  54  Fla.  622,  46 
South.  22. 

In  Howell  v.  Commercial  Bank,  61  Fla. 
460,  40  South.  76,  the  question  of  a  condi- 
tion Imposed  by  the  circuit  judge  In  an  ap- 
plication to  fix  the  conditions  of  a  superse- 
deas bond,  was  attacked  on  appeal,  and  this 
court  said: 

"His  is  not  a  matter  for  an  assigmnent  of  er- 
ror on  an  appeal  from  the  final  deoee;  but  if 
the  court  upoo  whom  the  statute  casts  the  duty 
of  fixing  toe  condiUona  violates  its  discretion 
therein,  a  tUfennt  pneedMn  it  oaUed  for." 

The  "procedure  wbicb  this  court  meant 
was  such  as  was  had  in  the  cases  cited 
above,  and  not  the  Judgment  by  a  master  In 
chanceT7. 

,  To  permit  a  master  In  chancery  to  pass 
upon  and  determine  any  question  which  may 
arise  affecting  the  proprletj  or  competence 
of  an  order  ct  a  drcnlt  Judge  fixing  Uie 
amount  and  conditions  <tf  a  bpnd  for  super- 
sedeas, or  of  the  suflldency  of  the  bond, 
would  be  to  create  an  intermediate  appellate 
tribunal  to  decide  these  questions  before 
the  case  realties  this  court  for  dedsiou  on 
its  merits.  The  GonstltuOi^  however,  has 
not  created  sudi  a  trlhunal,  and  any  ac- 
tion <a  proceeding  In  dlmegard  and  defiance 
of  the  force  and  effect  of  a  snpOTsedeaa  or 
stay  Is  a  contempt  of  the  authority  and  Juris- 
diction of  this  court. 

The  making  of  a  omveyance  in  pursuit  of 
said  sale,  held  herein  to  have  been  made  in 
contemptuous  disregard  of  tiie  supersedeas 
of  this  court,  will  be  but  a  continuation  of 
the  disregard  of  the  81^>eraedra8.  The  re- 
spondent is  hereby  adjudged  to  be  In  con- 
tempt for  his  disregard  of  the  siqiersedeas 
of  the  decree  appealed  from,  but  as  the,  pur- 
pose of  the  rule  Is  accomplished  by  the 
adjudication  of  the  question  Involved,  there 
is  no  necesdty  to  impose  a  severe  penalty 
on  the  respondent,  either  as  punitive  of  him, 
or  as  a  deterroat  to  others  likewise  Inclin- 
ed, and  there  being  no  willful  contumacy 
in  the  action  of  the  resoaQdent  In  the  prem- 
ises, the  rule  will  be  dlscjbarged  upon  the 
paymoit  by  respmident  herein  of  the  costs 
of  this  proceedii«. 

TATLOB,  SHA<^IiEFOBD,  WHIT- 
FIBLD,  and  BLLIS,  JJ,,  concur. 

Digitized  by  CjOOg  IC 


26 


74  SOUTHERN  REPOBTEB 


cn  Fliu  M) 

OBMOND  T.  JAOESON  OOtlNTT. 
(Bnprems  Oourt  of  Florida.  Jan.  19. 1817.) 

(Svllahut  by  the  Court.) 
Counties  «=9l31— Oontbacit— Reoovset. 

In  an  action  by  an  individual  against  * 
county  far  Indexins  records,  if  no  ralid  con- 
tract for  the  wort  ia  Aown,  there  can  be  no 
recovery, 

[Ed.  Note.— Pot  other  caaee,  aee  ConntieB, 
Gent  DlK.  %  19»;  Dec.  Dig.  «=»131.] 

Error  to  GlrcaU  Court.  Jaduon  Ooonty; 
S9.  C  Lore,  Judge. 

Action  by  J.  A.  Ormond  agsingt  tbe  Oonm- 
tj  of  JacfcBOtt.  Judgment  tor  defondant,  and 
plaintiff  brings  error.  Affirmed. 

Smith  &  Davis,  of  Marlnnna,  for  plaintiff 
Id  error.  John  H.  Garter,  of  Marlanna,  for 
d^endant  In  error. 

FDB  OTTRIAM.  The  plalnUff  In  error 
bronght  an  action  against  the  coanty  of  Jack- 
son to  recover  a  stated  snm  for  indexing 
certain  books  kept  In  the  clerk's  office  of 
the  connty,  wherein  instruments  were  re- 
corded. The  court  directed  a  verdict  for  the 
defendant  and  rendered  Judgment  thereon. 
Plaintiff  took  writ  of  error.  No  express  con- 
tract with  the  plaintiff  was  shown  to  have 
been  made  or  ratified  by  the  connty  com- 
missioners with  the  plaintiff  for  the  service 
alleged  to  have  been  rendered.  The  plain- 
tiff's own  testimony  falls  to  show  a  contract 
made  by  or  for  him  with  the  connty  com- 
mlBslonera  under  statutory  authority;  and 
the  county  commissioners  can  bind  the  coun- 
ty only  when  and  as  authorized  by  law.  The 
statnte  of  1S93  (section  1833,  Gen.  Stats.), 
under  which  the  plaintiff  seeks  recovery, 
gives  no  authority  for  a  Quantum  meruit 
payment,  on  the  showing  of  service  rendered 
by  the  plaintiff ;  be  not  being  the  clerk. 

Affirmed. 

BROWNE,  O.  J.,  and  TATLOE,  SHACK- 
liEFOBD,  WHITFIELD,  and  ELLIS,  JJ., 

concur. 


(113  HlBS.  SSI) 

HOBBS  &  BUCK  v.  HERMAN  GEOCEB  GO. 
(No.  17573.) 

(Suprene  Court  d  Misslaslppi,  DlTiaiaD  B. 
Dee.  28,  1S160 

SaI^  4=^88  —  DiSCLOSUBB  or  C0NTRA.0TIRa 

PABTna— DiBEOTxn  Vebdict—Statdte. 
Where  the  jury  would  have  been  warranted 
in  believing  that  defendant  purchased  peas  from 
"Hobbs  &  Buck,"  iilaintifF,  and  not  from  "Buck 
Bros.  Co.,"  the  plaintiff  Budi  belonging  to  both 
firms,  a  directed  verdict  for  defendant  on  the 
ground  that  "Bndc  Bros.  Co."  bad  not  disclos- 
ed that  the  other  firm  bad  any  interest  in  it  as 
required  by  Code  1906,  i  4784,  was  errmeous. 

[Ed.  Note.— other  eases,  sea  Sales,  Cent 
DlgrH  248-260.] 

Appeal  from  Circuit  Court,  Hidmes  Coun- 
ty; Monroe  McCIurg;  Judge. 


Action  by  Hobbs  &  Buck  against  the  Her- 
man Grocer  Ck>mpany.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Appellants,  a  fltm  cwnpoMd  of  D.  H.  Hobbs 
and  De  Witt  Buck,  sold  appeUeea  »  large 
anantit7  of  peaa;  the  price  of  which  was 
9616.88.  About  the  time  of  this  transaction. 
Buck  Bros.  Co.,  a  firm  In  whidi  De  Witt 
Budc  was  a  partner,  owed  appellee  ^TLao. 
The  mercantile  stock  of  Bucik  Bros.  Oompuir 
WES  destroTed  bj  flie.  Appdlee  refused  to 
setUe  the  account  (tf  Hobba  ft  Buck  unless 
allowed  to  a-pply  as  a  credit  thereon  to  bal- 
ance due  appellee  by  Buck  Bros.  Company. 
Appdiants  thereafter  brought  mit  to  reoorer 
the  balance,  $172.70.  Gnie  circuit  Judge  gave 
a  peremptory  instruction  fOr  the  defendant 
upon  the  theory  that  section  4TC4  ot  the  Code 
<rf  1906  applied.  This  section  provides  as 
follows: 

"If  a  pmon  shall  transact  business  as  a 
trader  or  otherwise  with  the  addition  of  the 
words  'asent,'  factor,'  'and  ctHnpany,'  or  *& 
Co.,'  or  like  words,  and  fall-  to  disdose  th«  name 
of  bis  principal  or  partner  by  a  sign  In  lettns 
easy  to  be  read,  placed  conspicuously  at  the 
hoase  where  such  buslnen  is  transacted,  or  if 
any  person  shall  transact  business  in  hu  own 
name  without  any  such  addititm,  all  the  pn^ 
er^,  stock,  m<m^,  and  dioses  in  action  used  or 
acqnired  in  tucfa  business  shall,  as  to  the  credi- 
tors of  any  such  person,  be  liable  for  his  debts, 
and  be  in  aU  respects  treated  in  ftmr  of  his 
creditors  as  his  property." 

The  firm  of  Hobbs  &  Buck  had  procured  a 
loan  from  a  bank  of  which  Hobbs  was  presi- 
dent, and  with  the  fnnds  so  furnished  had 
purchased  the  peas  sold  to  appellee.  They 
had  been  stored  In  a  warehouse  on  property 
owned  by  Buck  Bros.  Company,  who  were 
country  merchants  running  a  crossroads 
store.  Buck  Bros.  Company  bad  posted  no- 
tices at  several  places  in  the  county  to  the 
effect  that  they  wanted  to  purchase  1,000 
bushes  of  peas  and  other  country  produce, 
and  had  also  adyertlBed  In  papers  in  large 
cities  that  they  had  peas  for  sale.  The  peas 
were  sold  to  appellee  by  De  Witt  Buck,  who 
was  a  member  of  both  firms. 

At  the  close  of  the  testimony,  the  defendant 
made  the  following  motion,  which  was  sus- 
tained by  the  court: 

"Now  comes  the  defendant  and  moves  the 
conrt  to  exclude  the  evidence  and  direct  the 
jury  to  find  a  verdict  for  the  defendant  faecauss 
It  was  diown  that  peas  were  acquired  by  Bodi 
Bros.  Company  without  any  sign  disdoeiiv 
Hobbs  &  Buck  had  any  interest  in  it." 

Boothe  &  Peiwer  and  P.  P.  lindholm,  all 
of  Lexington,  for  appellant,  mmore  A  Buff, 
of  Lexington,  for  appellee. 

COOK,  P.  J.  We  think  that  the  jury 
would  have  been  warranted  in  believing  that 
the  Herman  Grocer  Company  bought  the  peas 
from  Hobbs  &  Buc^.  If  that  be  true,  the 
Herman  Grocer  Company  became  the  debtor 
of  Hobbs  &  Buck.   It  selected  its  creditor. 


4te»rer  othsr  mm  ns  saov  topic  and  KBT-MUVBHR  la  aU  Ksr-NombMred  DIseati  and  ladexea 
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anA  the  creffittw  acoevtod  tta  dcMor.  In  tbLs 
state  of  the  case,  section  4784,  Code  of  190e, 
has  no  application,  and  tbe  trial  court  erred 
In  directing  a  verdict  for  defendant. 
Bevexaed  and  rananded. 


WELI/S  LUMBER  GO.  T.  LDEJ.  (No.  18842.) 
<SapTeiiie  Conrt  of  SOMlnlppi.  Feb.  26, 1917.) 

Appeal  from  Circnit  Court,  Lainar  Oomdy; 
A.  E.  Weatbersby,  Judge. 

Action  between  the  Wells  Lumber  Oompany 
end  Hrs.  Rebecca  Lee.  Judgment  for  ttie  la^ 
ter,  and  the  former  appeals.  Affirmed. 

W.  A.  Shimpan,  of  Poplarrille,  for  appcUant 
Salter  &  Hathwn,  of  Purrn,  for  appdSM. 

PER  CURIAM.  Affirmea. 


80HATFER  t.  ALABAMA  &  V.  BT.  00. 
(No.  187870 

(Sopxene  Ooort  of  MiniBiIppL  lUi.  29, 1917.) 

Appeal  from  CSicoit  Court,  Warren  Oonntj; 
B.  L.  Brien,  Jadfe. 

Action  between  George  Schaffer  and  the  Ala- 
bama &  Ticksburs  Railway  Company.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
Affirmed. 

Bruninl,  Hlradi  ft  Griffith,  of  Vteksbon,  for 
appellaat.  R.  B.  &  J.  H.  Tbwnpson  and  Fulton 
InompaoB,  all  of  Jackson,  for  appellee. 

PBJR  CURIAM.  Affirmed. 


ILLINOIS  CENT.  JL  GO.  T.  OLABK. 
(No.  18840.) 

^uprane  Court  <tf  Mlasisaip^   Feb.  26,  1917.) 

Appeal  from  Circuit  Court,  Attala  Gouaty; 
H.  H.  Rodgers,  Judge. 

Action  between  the  Illinois  Central  Railroad 
Company  and  MaWnda  Clark.  Judgment  for 
the  latter,  and  the  fonner  appeals.  AlBrmed. 

Mayes,  Wella.  May  &  Sanders,  of  Jackson, 
'  for  appellant.  T.  P.  Gnyton,  of  Koedaakot  and 
J.  D.  Guyton,  at  Dorant,  for  i^wdleab 

PSIR  CURIAM.  AfKrmed. 


<Ut  Ala.  UB) 

SPEAB  T.  WARD  st  sl.  (B  Dir.  fiSO 

(Supreme  Court  of  Alabama.   Jan.  11,  19170 

L  MUKIOXPAL  CospoRATions  i8-j01  Obdi- 
HANCE»— LXOISUTIVB  AUTHOBIIT. 
The  I.«gislature  has  authority  to  anthorixe 
municipalities  and  cities  to  pass  ordinances  re- 
lating to  any  of  the  subjects  of  municipal  reg- 
ulation, except  such  as  may  be  inhibited  by  the 
Constitution  or  the  mnolapal  form  of  fovem- 
flftcnt. 

[Ed.  Note^Fw  other  eases,  see  Municipal 
Corporationsb  Cent  Dig.  H  108.  157.] 

2.  MmilCIPAI.  COBPOBATIONS  «=a697— POLXOB 
POWKB— SSWKB  StSTKU. 

The  preservation  of  the  public  health  by 
tba  tnstsilation  and  maintenancs  of  sanitary 
systMas  of  sewen  and  dosets  Is  witiUn  the 
police  powers  of  government,  subject  to  which 


the  InhabltaiLt  ot  a  mnnidpaHtf  holds  his  in- 
dividual rights  to  property  and  uberty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
OorporaUons,  Cent.  Dig.  U  1325,  13S4.] 
8.  OonsTiTUTionAX.  Law  «s>48— Mukioifal 

CoaPoaATZons  «s>68(l)— FoLici  PowKsa— 

Obdinahcis— Tauditt— FusuHPnoHS  xir 

Favob  of. 

Statutes  and  ordinances  dealing  with  and 
relating  to  the  preservation  of  the  public  health 
by  the  Installation  and  maintenance  of  sanit^y 
systems  of  sewers  and  closets,  together  with 
provifflons  for  their  enforcement,  wiB  be  indulg- 
ed by  the  courts  with  the  presumptions  in  their 
favor,  as  to  their  necessity,  i>ropriety,  and  va- 
lidity, in  the  absence  <^  snowing  that  they  are 
unreasonable,  arbitrary,  unduly  oppressive,  or 
InconsiBtent  with  tbe  legislative  polity  of  the 
state,  and  it  must  be  made  to  Sivear  to  the 
courts  that  this  police  power  has  been  manifest- 
ly transcended  or  abused,  before  the^  will  be 
set  aside  or  declared  void;  the  speoal  provi- 
sions and  the  extmt  of  such  ordinances  being 
matters  left  in  large  measure  to  the  discretion 
and  Judgment  of  the  municipal  authoritiea. 

[Ed.  Xote.— -For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  t  46;  Statutes,  Gent  Dig. 
1  60:  Municipal  Gorporati(»ia,  Gent.  Dig.  H  Iro, 
1^,1879.] 

4,  MciTiczFAZ.  GOBPoaASZOirs  4=963(1)  —  Fo- 
LicB  Obdxkahoib— YAUDTrr— QuBSixoH  na 

COUBTS. 

Though  the  necessity  and  propriety  of  a  par^ 
ticular  city  ordinance,  exercising  the  police  pow- 
er, is  primarily  a  lesjslative  question,  whether  a 
given  one  is  reascMiable  and  not  arbitrary,  and  is 
insistent  with  the  state's  policy  of  municipal 
government,  is  often  a  question  for  the  courts. 

[E^  Note.—For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1S6.  1384,  1879.] 

6.  MmriciFAi.  Oobfobatiors  ^sdOS,  623(1)— 

PowEB  TO  Abate  Nuisanob. 
Municipal  authorities  have  power  to  pre- 
vent and  abate  d  nuisance,  but  uiey  cannot,  in 
the  exercise  of  such  power,  declare  a  perfectly 
lawful  business  or  trade  to  be  a  nuisance,  and 
abate  it,  when  the  business,  trade,  or  thine  ia 
not  in  law  or  fact  a  nuisance,  or  is  not  car- 
ried on  or  operated  in  such  manner  as  to  be 
likely  to  becMne  a  nolsanoew 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ijl^,  1340,  1371.] 

6.  Municipal  CoapoKATioNa  4=»623<1)— Duty 
OF  MuificiFAL  AtrmonrriEs— Abatekbnt  or 

NuiBAnCES  lNJUBI0t78  TO  HEALTH. 

Municipal  authorities  not  only  may  ez^ 
dss  the  poUce  power  of  the  state  to  preserve  the 
public  health,  but  the  law  enjoins  tbe  duty  on 
them  to  promptly  abate  or  remove  all  nuisancee 
by  which  the  public  health  may  be  affected. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  (Jent  Dig.  1 1371.] 

7.  MUHIOZPAL  OOKPObATIONS  <E3»fi89— FOLICB 

PowEB— DESiBUonoir  on  Coniuoaxzok  or 

Pbofebtt. 

Private  property  must  be  held  subordinate 
to  the  police  regulations  of  a  city;  yet  lawful 
property  cannot  be  destroyed  or  confiscated  un- 
der the  mere  guise  of  police  regulation. 

rE>d.  Note.— For  other  cases,  see  Municipal 
Corporattons.  Cent  Dig.  fS  1308,  1319.] 

8.  munxgxpal  cobpobatioitb  «=»g07— pouoi 
Obdihaho^-Vauoitt— Statutes. 

Under  Code  1907,  81  1292,  1293,  authorising 
dtiee  to  extend  or  alter  their  systems  of  sewer- 
age, and  to  extend  the  mains  whenever,  in  the 
opinion  ot  the  citr  or  town  coundl,  it  may  be 
necesssry  or  expetuent  to  do  ao,  and  to  regulate 
water  closets  and  the  constmcDMi  thereof,  and 
to  compel  their  installation  and  connection  with 


^EsFor  oUiar  eases  see  tame  topic  sad  KBT-NVH&BR  In  all  Ker-Numbered  Dlgeats  anl  loAexes 
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sewer  systemfl,  an  ordinance  compelling  residents 
of  the  <ity  to  abandon  dry  closets  and  install 
sanitary  ones,  and  to  connect  their  premises 
with  the  sewer  system  of  the  city,  and  (irondins 
that  if  an  owner  fails  (or  a  reasonable  time  after 
notice  to  make  connections  with  the  sewer  sys- 
tem, and  to  install  sanitary  closets,  the  city 
Bhall  do  so,  and  the  cost  of  the  work  shall  con- 
stitute a  lien  od  the  properdr  of  the  owner, 
further  providing  for  the  enforcement  of  the 
lien,  was  an  authorized  police  regulatioa,  and 
not  void  as  amounting  to  an  unwarranted  tak> 
ing  or  confiscation  of  an  owner's  property  under 
the  pretext  of  exercising  a  police  regulation ; 
the  amendment  of  section  1293,  by  Laws  1909, 
p.  175,  not  taking  away  any  of  the  city's  iiower 
in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent  Dig.  8S  1326,  1354.] 

Appeal  from  ChflDcery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  J.  H.  Spear  against  Qeorge  B. 
Ward  and  others.  From  an  order  denying 
temporary  Injunction,  complainant  appeals. 
Affirmed. 

The  following  Is  the  ordinance  referred  to 
In  the  <^lnlon: 

Section  1.  Be  it  ordained  by  the  dty  commis- 
erion  of  the  city  of  Birmingham,  that  whenever 
in  the  judgment  of  the  city  commission  it  shall 
be  deemed  necessary  or  expedient  for  the  pro- 
tection of  the  public  health  to  require  the  owner 
of  any  property  in  the  city  of  Birmingham  to 
install  and  connect  water  closets  with  the  sew- 
erage system  of  said  city,  the  city  commission 
may  in  addition  to  the  present  regulations  in 
lieu  thereof  adopt  a  resolution  declaring  that  in 
the  opinicm  of  the  dty  commission  it  is  neces- 
sary and  expedient  that  said  work  be  done, 
which  resolution  shall  give  the  name  of  the 
owner  or  owners  of  the  lot,  the  lot  and  block 
number,  and  the  survey  in  whidi  the  same  is 
situated,  and  shall  describe  the  location  at  which 
said  water  closet  shall  he  installed,  and  shall 
describe  the  character  of  the  work  and  the 
quality  of  the  closet,  including  necessary  water 
pipe  lines,  to  be  imjtalled,  and  shall  set  forth 
the  estimated  cost  of  providing  and  installing 
same.  The  resolution  shall  also  fix  a  day  for 
the  bearing  of  the  property  owner,  which  day 
shall  not  be  less  than  twenty  days  after  the 
adoption  of  said  resolution. 

Sec.  2.  Be  it  further  ordained,  that  upon  the 
adoption. of  said  resolution  the  dty  clerk  shall 
issue  a  notice  to  the  pro{>crty  owner  named  in 
said  resolution,  which  notice  shall  set  forth  the 
resolution  so  adopted,  and  shall  notify  the  prop- 
erty owner  to  appear,  either  in  person  or  by 
counsel,  before  the  dty  commission  on  the  day 
named  in  said  resolution,  to  show  cause,  if  any 
there  be,  why  he  should  not  be  peremptorily 
required  to  forthwith  construct  said  water  closet 
.at  the  place  mentioned  in  said  resolution  at  his 
own  expense,  which  notioe  shall  be  served  upon 
the  property  owner  by  the  chief  of  police  or  by 
any  police  officer  by  leaving  a  copy  of  said  no- 
tice with  said  property  owner,  and  it  shall  be 
the  duty  of  said  police  officer  making  said  serv- 
ice to  make  return  in  writing  upon  tse  notice  to 
the  dty  derk,  which  notice  shall  be  served  at 
least  ten  da^  before  the  day  fixed,  In  said 
resolution  for  hearing  the  same. 

Sec.  3.  Be  it  further  ordained,  that  upon  the 
day  fixed  in  said  resolution  for  hearing  the 
property  owner's  objections,  the  dty  commission 
shall  proceed  to  bear  any  objections  or  defenses 
wbich  the  property  owner  may  make  in  writing, 
and  hear  all  evidence  which  uie  property  owner 
may  offer  in  support  of  any  protest  or  objection 
BO  made:  Provided  that  if  said  property  owner 
shell  fail  to  protest  in  writing,  which  protest 
shall  be  filed  with  the  city,  the  city  clerk,  or 
with  the  commission,  im  the  hearing  of  said 


resolution,  he  shall  be  bdd  to  have  consented  to- 
the  making  of  the  connections  in  the  manner 

hereinafter  provided. 

Sec.  4.  Be  it  further  ordained,  that  upon 
hearing  said  resolution  the  dty  commission  shall 
have  power  to  peremptorily  order  by  resolution 
the  said  property  owner  to  make  such  ctmneo* 
tions  within  ten  days  thereafter. 

Sec.  6.  Be  it  further  ordained,  that  in  case  of 
a  failure  to  install  or  connect  the  said  water 
closet  with  the  sewerage  system  of  tiie  dty  of 
Birmingham,  within  ten  days  after  the  per- 
emptory resolution  ordering  tiie  same  shall  have 
been  adopted,  it  shall  be  the  duty  of  the  plumbing 
Inspector  of  the  dty  of  Birmingham  to  install 
on  said  premises  of  said  property  owner  a  prop- 
er watw  doset,  with  necessary  water  supply 
line  and  connect  the  same  with  the  sewerage 
system  of  said  dty  at  the  expense  of  the  owner, 
the  cost  thereof  to  be  a  lien  upon  the  property 
in  favor  of  the  dty  of  Birmingham,  to  be  col- 
lected as  other  debts  are  collected  or  liens  en- 
forced:  Provided,  however,  that  the  closets  and 
water  pipe  line  installed  shall  be  of  the  kind  des- 
ignated in  the  original  resolution,  provided  for 
in  section  1  hereof,  and  the  costs  of  such  in- 
stallation shall  not  exceed  the  sum  estimated  itt 
said  original  resolution:  And  provided,  fur- 
ther, that  the  amount  of  such  costs  shall  bear 
interest  at  the  rate  of  8  per  cent  from  the  day 
of  the  completion  and  installation  as  certified 
by  the  president  of  the  dty  commiBsion,  as  here* 
inafter  provided. 

Sec.  6.  Be  it  further  ordained,  that  upon  the 
completion  of  the  installation  and  connection 
of  such  water  closet  and  water  pipe  line  under 
the  provisions  of  this  ordinance,  the  president  of 
tlie  dty  commission  shall  prepare,  or  cause  to 
be  prepared,  a  statement  in  writing  setting  forth 
the  name  of  the  owner  of  such  property  and  a 
deacription  of  the  property  on  which  such  im- 
provement has  be^  made,  together  with  the 
cost  of  such  sanitary  connection  and  installa- 
tion of  such  doset  and  water  pipe  line,  which 
statement  shall  be  ugned  by  the  president  of  the 
dty  commission  in  his  offidal  capadty  and  shall 
be  filed  with  the  probate  judge  of  Jefferson  coun- 
ty for  record  In  the  mortice  records  of  said 
county.  The  filing  of  such  statement  shall  op- 
erate as  notice  of  the  existence  of  fba  lien  from 
the  date  of  its  filing. 

Se&  7.  Be  it  further  ordained,  that  any  person 
whose  property  shall  have  been  assessed  under 
the  provisions  of  this  ordinance  shall  have  the 
right  to  pay  said  assessment  In  cash  at  any  time 
within  thirty  days  after  the  amount  of  such  as- 
sessment shall  have  been  ascertained  by  resolu- 
tion adopted  by  the  dty  commissioB,  notice  o( 
which  shall  be  given  to  the  property  owner  by 
registered  mail  at  his  last-known  address:  Pro- 
vided, however,  that  the  property  owner  shall 
also  have  the  right  in  lieu  of  paying  said  assrae- 
ment  in  cash,  as  herdnabove  provided,  to  pay 
the  same  in  monthly  installments,  each  Install- 
ment to  equal  one-twentieth  of  the  principal 
amount  of  the  assessment,  and  at  the  time  of 
paying  such  monthly  installment  the  property 
owner  shall  also  pay  the  interest  on  the  unpaid 
balance  from  the  date  of  the  last  preceding  pay- 
ment to  the  date  upon  wbich  the  monthly  in- 
stallment is  paid :  Provided,  further,  that  if 
sudi  property  owner  shall  fail  to  pay  the  prin- 
dpal  in  cash  within  thirty  days  after  sudi  no- 
tice that  said  assessment  has  been  ascertained 
and  fixed,  or  shall  fail  to  pay  any  monthly  in- 
stalluients  when  duo,  and  tiie  same  shall  re> 
main  in  default  for  thirty  days,  then  at  the  op- 
tion of  the  aty  the  entire  amount  shall  become 
due  and  payable,  and  it  shall  be  the  duty  of  the 
city  comptroller  to  proceed  to  collect  the  same 
and  to  enforce  the  payment  in  any  court  having 
jurisdiction,  or  by  sale  as  provided  by  law,  for 
foreclosing  street  improvement  assessmmt  liens. 

Sec.  8.  Be  it  further  ordained,  that  the  no- 
tice of  lien  provided  for  in  section  6  of  this 
ordinance  shall  be  filed  for  record  In  the  office 
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of  the  probate  jadge  of  Jefferson  cotrnty  until 
the  property  owoer  shall  have  been  given  notice 
by  registered  mail,  addressed  to  his  last-known 
address,  of  the  fact  of  the  completion  of  soch 
installation  and  the  amount  of  the  assessment 
as  provided  in  section  7  of  this  ordinance.  At 
any  time  within  five  days  after  said  notice  aball 
have  been  deposited  In  the  post  office  at  Birming- 
ham, Ala.,  in  accordance  with  the  provisions  of 
Ais  section,  such  property  owner  shall  have 
the  right  to  file  in  writing  with  the  city  clerk 
any  protest  or  objection  against  tiie  material 
used,  the  manner  in  which  the  work  ia  construct- 
ed, or  the  cost  of  snch  assessment,  and  it  shall 
be  tiie  duty  of  the  city  commisaion  at  its  next 
regular  meeting,  after  the  filing  of  such  protest, 
to  hear  aaid  protest  and  any  evidence  which  the 
property  owner  may  offer,  and  it  may  either 
confirm,  modify  or  repeal  the  reaolnttun  fixing 
tiic  aascssment 

Sec  9.  Be  it  further  ordained,  that  if  such 
property  owner  fails  to  protest  within  the  time 
ana  manner  hereinabove  stated,  he  shall  be  held 
to  have  consented  to  such  assessment. 

Sec.  10.  Be  It  further  ordained,  that  any  prop- 
erty owner  feeling  himself  aggrieved  by  the  ac- 
tion of  the  commission  in  oTerniling  any  protest 
so  filed,  either  in  whole  or  In  part,  may  within 
two  days  after  such  assessment  shall  have  been 
finally  fixed,  appeal  to  the  cireait  court  of  Jef- 
ferson county,  Ala.,  or  such  other  inferior  court 
as  may  hereafter  be  created,  upon  giving  bond 
fat  twice  the  amount  of  the  assessment  with  two 
good  and  sufficient  sureties,  conditioned  to  pros- 
ecQte  such  appeal  to  effect,  and  to  pay  to  the 
city  of  Bimungham  snch  judgment  as  the  court 
may  render  upon  the  hearing  of  such  appeal. 

^ec.  11.  Be  it  further  ordained,  that  upon  said 
api>eal  being  taken  it  shall  be  the  duty  of  the 
ci^  clerk  to  forthwith  send  to  the  court  to 
vhidi  the  appeal  ia  taken  a  transcript  of  the 
proceedings,  mcluding  the  protest  and  bond, 
and  said  cause  shall  thereupon  be  set  down  for 
immediate  hearing  by  said  court,  said  court 
shall  thereupon  hear  the  same  on  the  merits  and 
raider  jndgment  accordingly. 

See.  12.  Be  it  further  ordained,  that  in  the 
event  aacb  property  owner  shall  not  protest,  aa 
berdnabove  provided,  the  statement  in  writing 
provided  in  section  6  shall  thereupon  immediate- 
ly be  filed  in  the  office  of  the  probate  judge. 

Sec.  13.  Be  it  further  ordained,  that  the  pro- 
visions of  this  ordinance  shall  not  apply  to  any 

Eroperty  unless  the  same  is  located  within  two 
ondred  feet  of  a  sanitary  sewer. 

The  suit  Is  to  test  the  validity  of  an  or- 
diuEDoe  (No.  370-C),  which  is  intended  to 
compel  residents  of  the  city  to  abandon  dry 
closets  and  install  sanitary  ones,  and  to  con- 
Dect  their  premises  with  the  sewer  system  of 
the  city ;  and  which  provides  that  if  the  own- 
er of  the  premises  fails  for  a  reasonable  time 
after  notice  to  make  the  connections  with  the 
sewer  system  and  to  Install  sanitary  closets, 
then  the  city  shall  do  so,  and  the  cost  of  the 
work  shall  constitute  a  lien  upon  the  proper- 
ty of  the  owner;  and  further  provides  for 
the  enforcement  of  the  Hen. 

The  ordinance  in  question  was  passed  pur- 
suant to  an  act  of  the  Legislature  approved 
July  25,  1009,  entitled  "An  act  to  amend  sec- 
tion 1203  of  the  Code,  relating  to  municipal 
corporations." 

Appellant,  as  a  resident  and  property  own- 
er of  the  city,  by  his  bill  seeks  to  enjoin  the 
authorities  of  the  city  from  enforcing  the  oiv 
dlnance  as  to  certain  property  ot  his,  situat- 
ed within  the  city. 

On  the  hearing  of  the  MU  and  the  answer 


of  respondents  the  dtancellor  denied  the  t^- 
porary  injunction,  and  from  this  order  of  the 
chancellor  the  complainant  appeals. 

Oibson  ft  Davis,  of  Birmingham,  for  appel- 
lant M.  M.  UUman  and  W.  A.  Jenkins,  both 
of  Biimlng^iam,  for  anielleeB. 

MATFIELD.  J.  It  has  been  decided  often 
by  this  eonrt  that  a  municipal  corporation 
possesses  and  can  exercise  sudi  powers,  and 
such  only,  as  (1)  those  which  are  granted  In 
ezpress.words;  (2)  those  necessarily  and  fair- 
ly Implied  by,  or  Incident  to,  the  powers  so 
expressly  granted;  and  (3>  those  powers 
which  are  essential  to  the  declared  objects 
and  purposes  of  the  municipality,  which  let- 
ter class  does  not  Include  those  powers  which 
are  convenient,  but  not  Indispensable.  We- 
tumpka  v.  Wetumpka  Wharf  Co.,  63  Ala.  611 ; 
Eufaula  V.  McNab,  67  Ala.  600,  42  Am.  Rep. 
118;  New  Decatur  v.  Berry.  90  Ala.  432.  7 
South.  838,  24  Am.  St.  Rep.  827. 

[1,2]  The  Legislature  has  the  undoubted 
authority  to  authorize  municipalities  and 
dtles  to  pass  ordinances  relating  to  any  of 
the  subjects  of  municipal  regulation,  except 
sucb  as  may  be  Inhibited  by  the  Constitution 
or  our  municipal  form  of  government.  The 
preservation  of  the  public  h«ilth  by  the  In- 
stallation and  maintenance  of  sanitary  sys- 
tems of  sewers  and  closets  is  well  rect^nlzed 
as  one  of  the  moat  Important  duties  of  mu- 
nicipal governments,  and  falls  clearly  within 
the  police  powers  of  government,  subject  to 
which  the  Inhabitant  and  citizen  of  the  mu- 
nicipality holds  his  individual  rights  to  prop- 
erty  Jind  to  liberty. 

[3]  Consequently,  statutes  and  ordinances 
dealing  with  and  relating  to  such  subjects, 
together  with  provisions  for  the  enforcement 
thereof,  will  be  Indulged  by  the  courts,  with 
the  presumptions  In  their  favor,  as  to  their 
necessity,  propriety,  and  validity,  in  the  ab- 
sence of  a  showing  to  the  effect  that  they  are 
unreasonable,  arbitrary,  unduly  oppressive,  or 
Inconsistent  with  the  legislative  policy  of  the 
state.  It  must  be  made  to  appear  to  the 
courts  that  this  police  power  has  been  mani- 
festly transcended  or  abused,  before  courts 
will  set  aside  or  declare  void  ordinances 
which  are  intended  to  promote  the  public 
health.  The  special  provisions  and  the  ex- 
tent of  such  ordinances  are  matters  usually, 
and  almost  of  necessity,  left  In  a  large  meas- 
ure to  the  discretion  and  judgment  of  the 
municipal  authorities.  They  have,  of  course, 
no  absolute  power  to  pass  any  arbitrary  or- 
dinance which  their  caprice  or  whim  might 
desire;  but  the  law  does  of  necessity  vest  in 
.them  Judicial  discretion  to  be  exercised  rea- 
sonably, with  regard  to  tbe  circumstances  of 
each  particular  case,  the  objects  to  be  ac- 
complished, and  tbe  necessity  of  the 
occasion. 

[4]  The  necessity  and  propriety  of  a  partic- 
tdar  ordinance  is  primarily  a  legislative 
question;  but  whether  a  given  one  (though 
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one  of  Its  kind  Is  authorized)  is  reasonable 
and  not  arbitrary,  and  Is  consistent  with  tbe 
state's  policy  of  municipal  soremment,  is 
oftQi  a  question  for  the  courts.  Marlon 
(Town  of)  V.  Chandler,  6  Ala.  89&;  Greens- 
boro V.  Elir^r^ch,  80  Ala.  £79,  2  South.  726. 
60  Am.  Bep.  130. 

[I]  Municipal  authorities  are  givoi  the 
power  In  this  State  to  prerent  and  to  abate 
nulsanoee,  but  they  cannot,  in  the  ex»dse  of 
this  power,  declare  a  perfectly  lawful  busi- 
ness or  trade  to  be  a  nuisance,  and  abate  it, 
when  the  business,  trade,  or  thing  is  not  In 
law  or  in  tact  a  nuisance  or  Is  not  carried  on 
or  operated  In  such  manner  as  to  be  likely  to 
become  a  nuisance.  In  other  words,  sndi  ma- 
nldpol  authorities  cannot,  by  their  mete  ipse 
dixit,  make  that  a  nuiaanoe  whidi  is  not  bi 
fbct  or  In  law  sndi,  nor  can  they  arUtnully 
destroy  the  property  ot  a  citizen,  under  tbe 
pretext  of  preventing  or  abating  a  nuisance. 
Of  course  that  which  is  per  se  a  nuisance 
may  be  declared  a  nuisance  by  municipal  au- 
thorities, and  as  sudi  abated  as  prodded  by 
law ;  but  that  Which  is  not  per  se  a  nuisance 
may,  under  certain  conditions,  become  such, 
because  of  Its  location  or  .  of  the  mode  or 
manner  In  which  it  Is  carried  on,  and  then  it 
may  be  declared  such  and  abated. 

m  Ab  before  stated,  one  of  the  most  Im- 
portant objects  of  municipal  government  Is 
the  preseiratton  of  the  public  health;  and 
science  has  demonstrated  that  nothing  con- 
tributes more  to  secure  tbe  end  than  a  san- 
itary system  of  sewerage  and  water-closets 
connected  therewith;  and  the  benefits  of 
such  a  system  are  largely  lost  unless  the  In- 
habitants of  the  city  can  be  compiled  to 
connect  their  premises  with  the  system,  and 
to  abandon  dry  closets  and  Install  water- 
closets.  To  this  end  the  Legislature  has  clotb- 
9d  municipalities  with  the  power  and  author- 
ity to  pass  ordinances,  by-laws,  etc.  The  mu- 
nicipal authorities  to  this  extent  exercise  the 
police  power  of  the  state ;  and  they  not  only 
have  the  power,  but  the  law  enjoins  the  duty 
and  obligation  on  them,  to  promptly  abate  or 
remove  all  nuisances  by  whldi  the  public 
health  may  be  affected,  and  to  thus  provide 
for  the  safety,  comfort,  and  convenience  of 
the  inhabitants.  All  the  inhabitants  there- 
fore have  an  interest  In  seeing  that  proper 
ordinances  are  passed,  as  well  as  that,  when 
passed,  such  ordinances  are  enforced  against 
all,  as  the  failure  to  conform  thereto  by  a 
few  may  Inflict  Injury  and  II]  health  upon 
the  many.  There  are  times  when  the  public 
health  is  the  object  of  paramount  concern, 
and  the  law  wisely  lodges  in  municipal  bodies 
discretion  and  pow^  adequate  to  such  emer- 
gencies. Such  an  emergency  Is  shown  by  the 
answer  of  respondents  In  this  case. 

[7]  Private  property  must  be  held  subor- 
dinate to  reasonable  police  r^^tions;  yet 
lawful  property  cannot  be  destroyed  or  con- 


fiscated imder  the  mere  guise  of  police  r^- 
ulatlons  for  its  protection.  It  does  not  ap- 
pear to  us  that  in  this  case  there  is  shown 
anythliw  which  amounts  to  an  unwarranted 
taking  or  confiscation  ct  appelant* s  property, 
under  the  pretnt  of  ezerdsing  a  police  reg- 
ulatlon,  such  as  was  held  to  be  shown  In  the 
cases  relied  upon  br  appellant:  See  Durgin 
V.  Mlnot,  20S  Mass.  28,  89  N.  a  144,  24  L.  R. 
A.  (N.  a.)  241,  188  Am.  St  Bep.  279;  Phlla. 
v.  ProT.  Li  Ins.  Oo.,  132  Pa.  224, 18  AtL  1114; 
State  T.  Aslmry  Park,  61  N.  J.  Iaw,  386.  39 
Atl.  706;  Bckhardt  t.  City  of  Buffalo,  19 
App.  Div.  1, 46  N.  y.  Snpp.  204. 

In  some  of  tbe  above  cases  the  municipal 
authorities  had  exceed  the  powers  ^v«i  by 
the  statute,  and  In  oU]«rs  there  was  an  un- 
reasmaUe  or  arbitrary  exercise  of  the  pow- 
er conferred.  Neither  of  these  facts  is  inr 
TfdTed  in  the  instant  ease.  It  is  not  con- 
tmded  in  this  case  that  the  ownw  did  not 
hare  notice  of  the  proceedings  had  against 
his  i^K^perty,  eacb  as  was  provided  tor  in 
tbe  ordinance  and  the  statute: 

[13  Secttons  1202  and  1288  at  the  Code  pro- 
vide as  follows: 

1292:  '^o  extend  or  slter  the  system  of 
sewerage,  and  extend  the  mains  wherever,  in 

the  opinion  of  the  city  or  town  council,  it  may 
be  necessary  or  expedient  to  do  so,  and  to  ex- 
tend the  mains  to  any  p<^t  in  the  coanty  in 
which  it  is  Bitnated,  and  for  these  porposes,  the 
said  city  or  town  council  shall  hare  and  exer- 
cise tbe  fall  rights  of  eminent  domain,  and  may 
acquire  such  lands  or  easements  therein  and 
the  uses  of  each  waterways  as  may  be  neces- 
sary, by  tbe  proceedings  provided  by  law  for 
acquiring  private  property  for  public  ubcs." 

1293:  "To  regulate  water-cloeete  and  the  con- 
struction thereot  and  to  compel  the  iuBtatla- 
doQ  of  the  same  and  connection  with  the  sew- 
erage systems  of  the  city  or  town,  and  in  case 
of  a  failure  to  install  or  connect,  after  teason- 
able  notice,  then  the  city  or  town  shall  install 
proper  water-dosets  and  connect  the  same  with 
the  sewerage  system  of  the  city  or  town,  at  the 
expense  of  the  owner,  the  cost  thereof  to  be  a 
lien  npon  the  property,  to  be  collected  as  other 
debts  are  collected  or  liens  enforced." 

The  am«idment  of  section  1293  by  the  act 
of  1909  does  not  take  away  any  of  this  pow- 
er or  authority,  and  Is  of  no  partlcnlar  im- 
portance In  this  case.  This  we  hold  to  be 
ample  author!^  to  the  municipality  to  pass 
the  ordinance  in  question  (which  the  report- 
er will  set  out),  and  we  are  not  shown  by 
this  record  that  there  has  been,  or  that  there 
is  threatened,  any  arbitrary,  unreasonable, 
or  unwarranted,  exercise  of  the  power  and 
authority  so  conferred,  in  this  partlcnlar 
case. 

It  results,  therefore,  that  the  diancellor 
did  not  err  In  declining  to  enjoin  the  munic- 
ipal authorities  from  enforcing  the  ordinance 
in  questiMU 

Affirmed. 

ANDBBSON,  O.  J.,  and  SOBfEBVILLaD 
and  THOMAS,  JJ.,  ctmcnr. 
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(199  Alft.  80) 

UBEK  et  aL    UEEKS  et  aL  (TDlv.  800.) 

(Sn^eme  Conrt  of  Alabama.   June  SO,  1910. 
Rehearins  Denied  Jan.  18,  1017.) 

1.  BnoiNCS  4=9872(12)— DoonunTASr  Bti- 
nnvoc— Tbuvbcbipt  rBou  Rxoobd. 

In  view  of  Oode  1907. 1  S382.  prarldfnc  that 
when  a  valid  executed  inetrament  not  oroperly 
acknowledged  and  recorded  has  for  IS)  jreara 
been  of  record  in  what  would  have  been  a  prop- 
er court  of  record  of  such  instrument  had  it  been 
properl;  acknowledged  and  proven,  a  duly  cer- 
tified transcript  thereof  shall  have  the  same 
force  and  effect  as  evidence  as  snch  transcript 
would  have  had  bad  such  instrument  been  duly 
acknowledged  and  recorded  and  section  S366, 
providing  that  when  a  party  cannot  write,  his 
signature  to  a  conveyance  of  land  moat  be  at- 
tested by  two  witnesses  who  can  write,  and 
when  the  party  does  write  his  signature  It  must 
be  attested  by  one  witness,  in  a  suit  to  enjoin 
the  use  of  a  party  wall,  sn  instniment  properly 
certified  as  tne  transcript  from  a  record  of  an 
acreemMit  between  the  predeceason  In  title  of 
tn«  parties  containing  a  covenant  for  the  pay- 
ment by  the  then  owner  of  defendant's  lot  of  a 
portion  of  the  cost  of  a  party  wall  at  such  'time 
as  he  ahonld  exercise  the  right  granted  to  use 
pnrportinK  to  be  signed  by  defendant's  pred- 
ecessor in  the  title  attested  in  writing  by  « 
witness,  was  properly  admitted  In  evidence. 

[Ed.  Note.— For  other  casee,  see  Evidence, 
Gent  Dig.  Sf  1026,  1627;  Dec.  Dig.  «=3372 
(12).] 

2.  Pabtt  Walls  »=»flfl?>— Covbwamtb-  ■Cot»- 

HAHTS  RuimXIfO  WITH  liAlfD. 

A  covenant  in  writing  by  the  owner  of  land 
in  behalf  of  himself  and  heirs  and  assigns  Co 
pay  to  the  owner  of  an  adjoining  lot  and  his 
heirs  and  assigns,  a  portion  of  the  cost  of  a 
party  wall  at  such  time  as  he  shonM  ezerdse 
the  right  granted  to  him  by  the  same  instromait 
to  bimd  to  snd  use  said  wall,  was  a  eovenant 
not  only  binding  npon  the  original  parties,  but 
also  on  parchasers  with  notice,  and  created  an 
equitable  easement  la  land  of  the  grantee  of 
sodi  r^bt 

[Ed.  Note.— For  other  eases,  see  Party  Walls, 
Gent  Dir.  1 49 ;  De&  Dig.  »»9(9>J 

8.  Pabtt  Wallb  ^9(4)— Cotzbtaitts— Com- 

erBuonon— RnLB, 
In  solving  tbe  qaestite  whether  a  covenant 
M  to  the  use  ol  a  par^  wall  snd  payment  there* 
for  ia  enforoaable  agamst  sobssqnent  ownm  of 
the  property,  the  language  of  the  instrument 
and  all  attending  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  of  its  exeen- 
ttem  are  to  be  considered. 

[Ed.  Nota— For  other  cases,  see  Party  Walls, 
Oaut  Dig.  i  48;  Dec.  Dig.  «»9(4).] 

4.  COTBNAlfra    «=369(1)  —  CfOVBTBUOnOK  — 
BtJLK. 

If  a  restriction  imposed  by  a  grantor  or 
pnwrietor  upon  granted  premises  would  natural- 
ly literate  to  ennance  the  value  of  hia  adjacent 

{tremisaB  whether  retained  by  him  or  another, 
t  is  a  sttmig  circumstance  uiat  tbe  restriction 
was  not  for  the  mere  use  of  the  grantor,  but  a 
permanent  servitude  appendant  to  the  premises. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
CratDig.  IS  67,  69;  Dec  Dig.  «:s^(l).] 

6.  Pabtt  Walls  ^p9(7)— Cototawtb  Oob- 
8tbuctitk  notice. 
The  purchasers  of  land  were  charged  with 
constructive  notice  by  the  recordation  of  an 
agreement  by  which  their  predecessors  In  title 
covenanted  to  pay  a  portion  of  tbe  cost  of  a 
party  wall  upon  exercising  the  right  granted  in 
such  axreement  to  use  the  wall,  also  by  the  re- 
cital of  such  agreement  in  each  deed  of  their 


chain  of  title,  and  also  with  notice  that  this 
lien  Is  not  barred  under  20  years. 

[Ed.  Note.— For  other  coses,  see  Party  Walls. 
Cent  Dig.  S  01;  Doc  Dig.  «fr=>9(7).] 

6.  Pabtt  Waluj  «s>9(7)— OoTENAnra. 

Where  defendant'a  building  was  torn  down 
and  dlsctmnected  from  a  party  wall,  in  r^ulld- 
ing  and  using  the  wall  with  actual  notice  of  a 
covenant  oo  the  part  of  their  predecessors  in 
title  to  pay  a  portion  of  the  cost  of  the  wall 
when  it  was  used,  a  new  right  of  action  was 
created  on  behalf  of  the  plaintiff  under  the  orig- 
inal pnmise,  although  the  statute  of  limitation 
might  have  perfectect  a  bar  before  defendant's 
bufldiag  was  originany  attached  to  plaintUrs 
walL 

[Ed.  Note.— For  other  cases,  sea  Putf  Walk, 
Gent  Dig.  I  M;  Dec  Dig.  «s>9(7)J 

Ai^>eal  from  City  Court  of  Qedadoi;  John 
H.  Disgue,  Chancellor. 

Bill  "by  J.  L.  Meeka  and  another  against 
J.  T.  Leek  and  another  to  restrain  and  en- 
join reapoDdents  from  bulldli^  to  or  attacli- 
ing  to  the  western  wall  of  a  certain  building, 
and  to  restrain  the  use  of  tbe  wall.  Decree 
for  complaiDants  and  respondenta  appeal. 
Affirmed. 

The  chancellor's  opinion,  directed  to  be 

reported,  la  as  follows: 

The  facts  and  evidence  In  this  case  may  be 
briefly  stated  as  follows: 

J.  B.  Nowlin  in  the  year  1892,  and  from 
whom,  by  mesne  conveyance,  complainants  de- 
rive their  title,  was  the  owner  of  the  west  half 
of  lot  No.  70  in  fee  simple,  and  that  B.  M.  and 
jr.  L.  Pogue  were  the  owners  in  fee  simple  of 
tbe  east  half  of  lot  No.  70,  said  lots  being  locat- 
ed on  Broad  street  in  the  city  of  Qadsden,  in 
the  business  section  of  said  ci^.  The  respond- 
ents derive  their  title  bv  mesne  conveyances 
from  the  Pogues.  The  Pogues  erected  a  one- 
BtoiT  blading  on  tiieir  lot  and  later  J.  B,  Now- 
lin built  a  two-story  brick  building  on  his  lot, 
using  the  western  wall  of  the  one-story  Pogue 
building  as  the  eastern  wall  of  his  two-story 
brick  boitdinjc  as  a  party  wall,  uslni^  the  Pogue 
wall  in  height  and  depth,  two  stones,  maldng 
said  western  wall,  irtiidh  was  located  on  the 
Pogue  lot,  a  two-story  wall  in  height  and  depth. 
At  the  time  of  the  extension  of  the  NowIIn 
two-story  wall  and  Its  erection,  on  August  22, 
1892,  there  was  recorded  in  the  office  of  the 
indge  of  probate  of  Etowah  county  an  agree- 
ment between  the  Pogues  and  Nowlio,  the  then 
owners  of  lot  No.  27,  which  bad  a  frontage  of 
100  feet,  reciting  snbstantisUy  the  facts  set  out 
In  this  opinion,  and  in  addition  thereto  the  fol- 
lowing :  Now,  therefore,  in  consideration  of  the 
premises  shove  and  below  recited,  and  the  further 
consideration  of  fl  to  them  paid  Mrs.  B.  M. 
Pogue  and  J.  L.  Pogue,  do  hereby  agree  and  cove- 
nant with  said  Nowlin,  his  heirs  and  assigns,  that 
the  said  Nowlin,  his  heirs  and  assigns,  shaU  have 
the  right  to  use  ssid  waD  to  the  extent  of  the 
western  half  thereof,  Its  entire  width  and  height 
as  it  now  stands  in  connection  with  the  said 
building,  and  so  long  as  said  building  stands,  with 
full  right  to  preserve  and  repair  ue  same,  hav- 
ing cost  the  sum  of  $824.35,  of  which  amount 
Mrs.  B.  M.  Pogue  has  paid  $190  and  said  Now- 
lin has  paid  the  balance.  It  la  agreed  that 
upon  the  payment  to  said  NowUa,  his  heits 
and  assigns,  by  said  Mrs.  B.  M.  Pogue,  her  heirs 
and  assigns,  of  the  sum  of  $224.47,  without  in- 
terest, she  or  they  shall  have  the  right  to  bnltd 
to  and  use  said  wall,  as  extended  by  said  Nowlin 
in  height  and  depth :  and  we  hereby  agree  and 
covenant  with  said  Nowiin  that  in  the  event  of 
its  alienation  by  us  before  said  use,  we  will  stlp- 
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ulate  in  the  c(mT«Tane«  we  will  make  for  a  like 
corenant  on  tlie  port  of  onr  alienee  in  favor  of 
said  Nowlin. 

Subsequent  to  the  execution  of  the  foreeoing 
instmment  Beat?  became  tbe  purchaser  of  the 
Pogue  lot,  and  on  May  6,  1899,  he  sold  said  lot 
to  Bagin  &  Procter,  and  in  the  deed  from  Beatr 
to  Hagln  &  Proctor,  in  the  warranty  clanee  In 
said  deed  appears  the  following  exception:  "Ex- 
cept as  to  any  liability  on  tbe  contract  entered 
into  by  J.  L.  and  B.  U.  Pogne  on  the  one  part, 
and  J.  R.  Nowlin  on  the  other  part,  in  r^ard 
to  the  wall  on  the  west  side  of  aaid  lot."  Proc- 
tor purchased  Hagln's  interest  in  the  lot,  and 
in  tbe  latter  part  of  1902  or  early  in  1903,  made 
his  single  story  brick  building  into  a  two-story 
brick  building,  using  the  second  story  of  tbe 
Nowlin  wall  as  tbe  second  story  of  bis  building, 
and  attaching  same,  and  thus  making  bis  boild- 
ing  a  two-atory  hnildlng,  asing  said  Nowlin 
wMl  as  a  wall  for  his  building,  and  naed  said 
Nowlin  wall,  without  tbe  consent  of  Nowlin 
or  tbe  then  owner  of  tbe  said  Nowlin  lot.  Proc- 
tor thereafter  sold  and  conveyed  to  Mrs.  Nancy 
O.  Leek,  testator  of  respondent.  At  the  time 
Proctor  used  the  Nowlin  wall  for  a  two-story 
bnilding  on  b!a  lot,  Mrs.  Abercrombie  bad  be- 
come the  owner  of  the  Nowlin  wall  and  lot, 
and  was  then  in  possession  thereof,  and  in  tbe 
year  1010  or  1911,  complainants  here  became 
the  purchasers  of  the  Nowlin  lot  through  mesne 
conTe:fance.  In  the  year  1915,  and  just  before 
the  filing  of  this  bill,  respondent  Leek  tore  down 
the  front  of  the  building  on  the  Pogue  lot  which 
he  bad  purchased,  and  which  was  attached  to 
the  Nowlin  wall,  for  the  reason  that  said  wall 
had  become  dangerous  by  the  city  authorities, 
as  being  unsafe,  and  in  addition  was  pulling  out 
the  wall  of  complainaDt'a  building.  Respond- 
ents, in  building  a  new  front  to  their  building, 
joined  and  attached  a  new  front  to  complain- 
ant's wall.  At  the  time  of  tbe  filing  of  the  in- 
junction, the  entire  front  of  respondent's  build- 
ing was  torn  out,  and  in  rebuilding  and  replac- 
ing tbe  front  to  the  building  they  used  new  iron 
and  new  holds  in  complainant's  wall,  and  bad  to 
join  complainant's  wall  in  making  said  repairs. 
That  the  steel  beams  used  in  the  front  part  of 
the  building  and  In  repairing  It  were  set  on  pro- 
jections in  the  Nowlm  waU,  and  in  repairing 
and  rebuilding  tbe  front  of  respondent's  build- 
ing, they  attadied  the  materiau  to  comploin- 
antrs  wall. 

[II  It  is  argued  by  counsel  for  respondent  that 
the  instrument  in  writing,  the  basis  of  this  suit, 
executed  by  J.  L.  and  B.  K.  Pogue,  parts  of 
which  are  above  set  out,  has  not  been  proven  as 
to  execution,  and  is  incompetent  evidence.  This 
contention  is  not  sound  in  view  of  section  33^2, 
Code  1907.  Tbe  instrument  offered  in  evidence 
is  properly  certified  as  the  transcript  from  a  rec- 
ord, and  purports  to  be  signed  by  J.  L.  Pogue 
and  his  wife,  B.  M.  Pogue,  and  is  attested  in 
writing  by  a  witness,  who  wrote  his  name  as  a 
witness  to  the  signature  of  the  parties  executing 
the  instrument.  Section  3355,  Code  1907,  pro- 
vides that  when  a  party  cannot  write,  his  signa- 
ture must  be  attested  by  two  witnesses  who  can 
write ;  when,  however,  the  party  cua  and  does 
write  his  signature,  his  signature  must  be  at- 
tested by  one  wltuees.  The  parties  to  the  in- 
strument, and  the  attesting  witnesses,  all  wrote 
their  names  thereto,  and  therefore  tbe  paper 
was  properly  admitted  in  evidence.  O'Neal  v. 
Tenn.  C,  I.  &  R  R.  Co.,  140  Ala.  387,  37  South. 
276.  1  Ann.  Gas.  319. 

[21  One  of  the  main  propositions  submitted 
for  decision  involves  the  construction  of  the  lan- 
guage of  tbe  contract  which  is  above  set  out. 
The  instrument  on  its  face  shows  in  unmistalca- 
ble  language  that  tbe  Pogues  not  only  covenant- 
ed for  themselves,  but  for  their  heirs  and  as- 
signs, to  pay  $^4.47,  when  they  or  their  heirs 
or  assigns  used  the  wall  built  by  Nowlin.  There 
Is  no  subject  that  is  as  difficult  as  that  of  de- 
termining when  a  covenant  Is  personal  and  when 
not,  OS  when  it  runs  with  the  land,  and  it  re> 
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quires  much  technical  learning  in  tJte  law  in  th« 
solutioa  of  this  proposition.  In  the  first  ^ace. 
the  Pogues  agreed  in  writing  to  subject  their  lot 
to  tbe  servitude  of  the  ^ond  story  brick  wall 
of  Nowlin,  coupled  with  the  condition  that  be- 
fore they  or  tbeir  andgns  could  ose  the  wall  they 
agreed  to  pay  the  sum  of  money  set  forth  in  the 
contract,  and  thus  attaching  an  equity  to  her 
property.  This  they  had  the  right  to  do,  and 
to  subject  her  lot  to  this  servitude,  and  trans- 
mit this  servitude  to  others.  They  not  only 
covenanted  for  themselves,  but  for  their  heirs 
and  assignB,  and  also  for  the  heirs  and  aasigns 
of  Nowhn,  Under  the  contract  there  was  priv- 
ity of  estate  crested  between  the  parties,  the 
covenants  were  not  merely  neutral,  but  embrac- 
ed their  heirs  and  assigns,  thus  creating  a  privity 
of  estate  binding  both  upon  the  original  parties 
to  the  covenant,  and  also  on  subpnmiasers  with 
noticew  If  an  equity  is  attached  to  the  property 
of  an  owner,  no  one  purchasing  with  notice  of 
that  equity  can  stand  in  a  different  situation 
from  the  party  from  whom  he  purchased.  Webb 
V.  Robbins.  77  Ala.  176;  McMahon  v.  Williams, 
79  Ala.  29a 

In  the  case  of  Cole  Hughes,  64  N.  T.  444, 
13  Am.  Rep.  611,  Justice  Earl  says:  There  is  a 
wide  difference  between  the  transfer  of  tbe  bur- 
den of  a  covenant  running  with  the  land,  and 
tbe  benefits  of  the  covenant,  or.  In  other  words, 
of  the  liability  to  fulfill  the  covenant,  and  the 
right  to  exact  Its  fulfillment  The  benefit  will 
pass  with  the  land  to  which  it  is  incident,  but 
the  burden  or  liability  will  be  confined  to  the 
original  covenantor,  unless  the  relation  or  privi- 
ty of  ' tbe  estate  or  tenure  exists,  or  is  created 
between  the  covenantor  and  covenantee. 

Again,  in  the  case  of  Trustees  v.  L^nch,  70 
N.  Y.  440,  26  Am.  Rep.  616^ustice  Allen,  speak- 
ing for  the  court,  says:  The  language  of  tbe 
court  and  the  judges  have  been  very  uniform  and 
very  decided  upon  this  subject,  and  all  agree 
that  whoever  pun^ases  the  land  upon  whidi  the 
owner  has  imposed  an  easement  of  any  kind,  or 
created  a  charge  which  could  be  enforced  in 
equity  against  him,  takes  the  title  subject  to  all 
easements,  equities,  and  charges,  however  creat- 
ed of  whidi  he  has  notice.  This  language  la 
quoted  approvingly  by  Judge  Somerville  in 
McMahon  v.  Williams,  supra.  This  same  prin- 
ciple is  announced  in  Webb  v.  Robbins,  supra, 
with  the  fur^er  holding  that  the  covenant  runs 
with  the  land  Into  whose  bands  soever  it  may 
fall,  and  this  does  not  require  the  insolvency 
of  defendant  to  uphold  it  In  Gilmer  v.  M.  & 
M.  R.  R.  Co..  79  Ala.  569,  58  Am.  Rep.  623, 
Judge  Somerville  cites  Van  Rensselaer  v.  Read, 
26  N.  Y.  574,  and  quotes  Judge  Selden  as  say- 
ing: It  has  often  been  held  that  covenants  both 
in  their  benefits  and  burdens  run  with  the  land 
where  no  tenure  in  its  strictest  sense  exists  be- 
tween the  parties.  However,  he  left  the  ques- 
tion undecided. 

"If  the  owner  of  land  enters  into  a  covenant 
concerning  land,  concerning  its  use,  subjecting  it 
to  easements  or  personal  servitude  and  the  like, 
and  the  land  aforesaid  is  conveyed  or  sold  to 
one  who  .has  notice  of  the  covenant,  the  gran- 
tee or  purchaser  will  take  the  premises  bound 
by  the  covenant,  and  will  be  compelled  In  equity, 
either  to  specifically  execute  it  or  will  be  re- 
strained from  violating  it,  and  it  makes  no  dif- 
ference whatever  with  respect  to  this  liability 
whether  the  covenant  is  or  is  not  one  within  the 
law  running  with  the  land."  Section  689,  2 
Pom.  (3d  Ed.). 

In  the  case  of  Sharp  y.  Cheatham,  88  Mo. 
498,  67  Am.  Rep.  433,  we  have  the  case  in  hand, 
save  and  except  that  tiie  written  instrument 
construed  in  that  case  is  not  as  full  in  its  condi- 
tions as  the  written  instrument  involved  In  this 
case.  Tbe  instrument  in  the  Sharp  Case  did 
not  have  the  word  "assigns,"  nor  the  word  "cove- 
nant" in  it  while  the  instmment  before  us  hes. 
There  is  a  very  exhaustive  opinion  in  that  case, 
and  a  great  many  anthorities  are  dted.  The 
court  finally  concluded  tiiat  the  contract  before 
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It  created  an  eqTiltable  easement  in  tlie  land, 
and  that  a  piinmaser  with  notice  would  take  it 
lubject  to  the  agreement.  There  is  a  very  learn- 
ed discossimi  of  this  subject  In  the  case  of 
Trustees  v.  I^mch,  supra.  70  N.  Y.  440.  26  Am. 
Bep.  «15. 

[3,  4]  In  solving  the  proposition  as  to  wheth- 
er Uie  agreement  is  a  personal  ouci  and  only 
oiforceable  against  the  original  parties,  or 
against  the  party  who  first  infringed  the  rights 
of  complainant,  the  language  of  the  instrument 
aad  all  attending  facts  and  circumstances  sur- 
rounding the  partiM  at  the  time  of  his  execution 
sre  to  i>e  considered.  In  McMahon  v.  Williams 
supra,  the  court  says  that  one  of  the  most  prac- 
tiMl  tests  supported  by  common  sense  and  com- 
mon business  experience  Ii  whether  the  restric- 
tion Imposed  on  a  grantor  or  proprietor  upon  the 
granted  premises  would  naturally  operate  to  en- 
nance  the  value  of  his  adjacent  premises,  wheth- 
er retained  by  him  or  by  another.  If  this  be  so, 
it  b  a  Btan»«  circumstance  that  the  restrictiou 
was  not  for  the  mere  use  of  the  grantor,  but  as 
a  permanent  servitude,  beneficial  to  the  own- 
er of  the  land,  whoever  he  may  be,  and  append- 
ant to  the  premises.  In  applying  this  rule  of 
law  to  the  instant  ease,  we  find  that  tha  Pogues 
liaci  erected  a  one-story  bride  building  on  their 
lot,  and  it  is  apparent  to  any  reasonable  sensi- 
ble business  man  that  the  erection  of  a  two^ory 
brick  building  placing  a  two-story  wall  on  top 
of  the  single  story  wall  of  the  Pogues,  and  there- 
by enabling  futnreparchasersof  thePoguelot  to 
erect  a  two-story  building  on  said  lot  having  tbe 
western  wall  completed,  that  it  would  take  less 
money  to  change  a  one-stotr  building  into  a  two- 
story  building  by  reason  of  having  this  wall  al- 
ready built,  and  that  it  would  materlaUy  en- 
hance the  value  of  tbe  property,  and  operate  as 
an  inducement  to  purchssers  to  buy. 

[5,6]  In  79  Ala.  291,  Judge  Somerville  further 
says  that  a  rule  of  controlling  iquportance,  espe- 
cially in  doubtful  cases,  is  that  such  easement 
is  never  presumed  to  be  cenKmal  or  gross  when 
it  can  fairly  be  construed  to  be  appurtenant  to 
some  other  estate.  The  evidence  is  without  con- 
flict that  Pogue,  the  covenantor,  and  his  assigns 
down  to  respondents  in  this  case,  had  notice  of 
the  agreement  between  the  Pogues  and  the  Now- 
Hns.  and  the  equities  growing  out  of  it,  and 
took  their  title  to  tbe  lot  subject  to  it,  and  im- 
pliedly ^eed  to  comply  with  it  It  is  just 
and  equitable  to  require  respondent  to  do  that 
which  the  Pogues  covenanted  to  do.  It  would 
be  inequitable  to  allow  these  respondents  to  dis- 
regard the  covenant  entered  into  by  the  Pogues 
of  which  they  had  notice  when  they  became  pur- 
dissers  of  the  lot.  Authorities  supra,  and 
Jcbcles  &  Colias  Confcc  Co.  v.  Brown,  147  Ala. 
593,  41  South.  626,  11  Ann.  Cas.  525;  WcU  v. 
Hm,  193  Ala.  407,  60  South.  439.  The  evidence 
showed  a  chain  of  conveyances  as  above  set 
out  and  the  law  not  only  charged  them  with  con- 
structive notice  of  the  recordation  of  the  agree- 
ment but  in  respondent's  very  chain  of  title 
they  were  informed  as  to  the  agreement.  These 
facts  were  sufildent  to  put  them  on  notice, 
adiich,  if  thtr  had  followed  up,  they  would  faaTs 
ascertained  that  the  agreement  had  not  been 
complied  witti.  The  law  cbarges  them  with 
notice  of  the  equities  which  complainants  had  in 
this  wall,  and  that  this  special  equity  created 
an  equitable  lien  on  the  property,  upon  which 
the  wall  is  erected,  and  that  this  ilea  is  not  Imr- 
red  under  20  years ;  and  it  follows  that  no  pre- 
sumption of  payment  can  be  indulged  until  the 
lapse  of  20  years.  Ware  v.  Curry,  67  Ala.  274 ; 
Tayloe  v.  Duggar.  66  Ala.  446.  The  evidence  is 
without  conflict  tiutt  the  whole  of  the  front  of 
the  brick  building  on  respondent's  lot,  which 
was  attached  to  complainant's  wall,  was  torn 
down  and  disconnected  from  said  wall,  and  In 
rebuilding  their  wall  they  again  attached  the 
front  of  the  building  to  complainant's  wall,  with 
actual  notice  of  the  original  agreement,  and  a 


demand  for  the  payment  of  tbe  amount  specified 
in  this  agreement,  which  demand  respondents 
failed  to  comply  with.  In  view  of  the  evidence 
a  new  right  of  action  was  created  in  behalf  of 
complainant  under  the  original  promise  to  pay 
when  the  wall  was  used,  although  tbe  statute  of 
limitation  might  have  perfected  a  bar  before 
the  front  of  respondent's  building  was  originally 
attached  to  complainant's  wall.  When  the  land 
is  charged  at  any  time,  the  charge  ought  to 
be  equal,  and  one  should  not  bear  all  the  burden, 
and  the  law  on  this  point  is  founded  in  great 
equity,  and  falls  witJiin  the  reason  and  equity 
of  tbe  doctrine  of  distribution,  which  Is  fixed 
and  bottomed  on  general  principles  of  justice. 
Sharp  V.  Cheatham,  supra.  This  principle  Is 
not  in  conSict  witii  that  announced  In  the  ease 
of  Bisqoay  v.  Jeunelot,  10  Ala.  245,  44  Am.  Dec 
483,  for  it  is  clearly  intimated  by  tbe  court  that 
If  there  had  been  a  written  contract  to  pay  for 
the  wall  when  used,  the  conclosion  of  tbe  court 
would  ba  In  line  with  the  principles  above  an- 
nounced. Preiss  v.  Parker,  67  Ala.  600.  A 
proper  application  of  these  principles  leads  to 
the  conclusion  that  by  virtue  of  the  written 
agreement  entered  into  by  J.  Ij.  and  B.  M.  Pogue 
and  J.  R.  Nowlin,  and  tneir  assigns,  to  pay  the 
sum  of  $224.47  whenever  the  Nowlin  wall  was 
used,  created  a  special  equity  in  the  premises  of 
respondent,  and  Incumbered  them  with  this  equi- 
ty, and  respondents  having  notice  both  actual 
and  constructive,  they  are  as  fully  bound  by 
the  written  agreement  as  if  they  had  signed  it 
This  equity  carries  with  It  an  equitable  lien  on 
the  premises  equal  to  the  amount  agreed  to  be 
paid  by  the  original  covenantors  in  tbe  writ- 
ten Instrument.  b<it  without  Interest  Decree 
waa  entered  accordingly. 

Culll  &  Martin,  of  Gadsden,  for  appellants. 
Inxer  &  Inser,  of  Gadsden,  tor  app^ees. 

THOAIAS,  J.  We  have  carefoUy  consider- 
ed the  several  assignments  of  error,  and. 
without  indulging  any  presumption  In  favor 
of  tbe  correctness  of  the  decree  of  the  chan- 
cellor, are  of  the  opinitm  that  the  correct 
conclosion  was  reached.  The  opinion  of  the 
chancellor,  made  a  part  of  his  final  decree  in 
the  cause,  has  carefully  stated  tbe  principle 
inrolved;  and  no  good  end  would  be  subserv- 
ed by  a  farther  discussion  of  the  same.  The 
reporter'  Is  directed  to  set  out  this  well- 
conaldered  opinion  of  the  chancellor,  as  au- 
thority for  the  conclusion  reached  In  fliis 
court 

There  being  do  error  In  the  record,  tbe  de- 
cree Is  affirmed. 
AfDrmed. 

ANDERSON.  O.  X,  and  UAYFIBXJ)  and 
SOMERVILLB,  JJ.,  concur. 


(IM  Ala.  21) 

HERSHET  CHOCOLATE  CO.  v.  SHABPE, 
Judge;    (6  Div.  872J 

(Supreme  Court  of  Alabama.    Feb.  1,  1917.) 

1.  Rbcbivebs  <S=»174(1)— Surra  Against  Rk- 

CEaVBB  ANn  SUBETIES— STATDTBS. 

Code  1907,  f  5730,  audtorizing  a  suit  against 
any  receiver  appointed  by  any  court  in  respect 
to  any  act  or  transaction  of  his  in  carrying  on 
the  business  connected  with  the  property  in 
the  state  without  previous  leave  of  the  court 
appointing  him,  does  not  sjpply  to  a  suit  against 
a  receiver  and  sureties  on  bis  bond,  in  which  case 
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leave  of  the  eomt'  to  ene  mnet  first  be  ob- 
tained. 

[Ed.  Mote.— For  otber  eaaes,  see  Beeelvers, 
Gent  Dig.  H  SS8-886;  Dec.  Dig.  ^174(1)-] 
2.  Receivibb  4=>215— LiABixxTT  or  SnaariES 

— CONDITIONH  PbECEDENT. 

Tbe  sureties  os  a  receiver's  bond  are  not 
liable  until  all  remedies  available  against  the 
receiver  are  exhausted,  and  their  liability  can- 
not be  enforced  until  the  default  has  been  aacei^ 
tained  on  the  final  eettlement  of  the  receiver's 
account  and  a  decree  baa  eataUisbed  the  recuT- 
vfa  inability  to  pay. 

[Ed.  Note.— For  oUwr  eases.  >ee  Beeeivers, 
Ctaat.  Dig.  S  424 ;  Dec.  Dig.  «s>2ie.] 

Petition  by  tbe  Hershey  Chocolate  Com- 
pany for  mandamos  to  compel  H.  A.  Sharpe, 
aa  Judge  of  the  City  Court  of  Birmingham, 
to  vacate  and  annul  an  order  granted  by  him 
setting  aside  a  Judgment  obtained  by  petition- 
er against  Joseph  A.  Tates  as  recelTeT,  and 
others.  Denied. 

The  cause  as  it  originally  stood  was  a  suit 
by  the  Hershey  Chocolate  Company  against 
Joseph  A.  Yates,  as  receiver  of  the  Wiley 
Candy  Company,  and  the  sureties  on  hia  of- 
ficial bond,  and  claimed  certain  damages  for 
.  the  breach  of  a  bond  given  by  said  Yates  as 
Bxuib  receiver  of  the  Wiley  Candy  Company; 
the  breaches  alleged  being  that  be  had  broken 
the  coDditlonfl  of  bis  bond.  In  that  he  had 
failed  to  pay  petitioner  certain  sums  of  mon- 
ey for  goods  which  said  petitioner  did  bar- 
gain, sell,  and  convey  to  said  Yates,  as  such 
receiver,  all  of  which  are  still  due  and  un- 
paid. Judgment  vras  entered  nil  didt  on 
November  2,  1914,  against  the  receiver  and 
his  official  bond,  which  Jodsment  was  <m 
December  1, 1914,  set  aside. 

Sterling  A.  Woodt  of  Blrmin^iani,  for  ap- 
pellant. Gemge  fl).  Budi,  of  Birmingham, 
for  sppelleei. 

»UMi!!KVlIiLB,  J.  The  petitioner  herein 
recovered  a  Judgmmt  1^  nil  ^dt  against  one 
Yates,  as  reoelTier  of  the  Wil^  Candy  Com- 
pany, and  the  surety  on  his  receiver's  bond ; 
and  within  30  days  thereafter  tbe  defendants 
iUed  and  presented  to  the  trial  court  their  mo- 
tion to  set  aside  and  vacate  the  Judgment 
This  motion  was  granted,  aiul  the  JoiUment 
accordingly  set  aside.  One  ground  of  the 
motion — the  one  upon  which  the  court  seems 
to  have  based  its  action— was  that  the  com- 
plaint did  not  state  a  cause  of  action. 

On  the  theory  that  ttke  action  of  the  trial 
court  was  unauthorized  and  void,  the  plaln- 
tur  now  seeks  by  mandamus  to  compel  the 
vacation  of  ttie  order  setting  aside  the  Judg- 
m&it,  and  the  reinstatement  of  the  Jodgm^t. 

[1]  bectlon  6780  of  the  Code  authorizes 
a  suit  against  any  receiver  or  manager  of 
property,  appointed  by  any  court,  'In  respect 
to  any  act  or  transaction  of  bis  in  carrying 
on  the  business  connected  with  such  prop- 
erty In  this  state,  without  the  previous  leave 
of  the  court  in  whidi  audi  receiver  or  mana- 
ger  was  aivolnted.  A  Jndgmoit  thus  obtained 


becomes  an  ascertained  tibarge  upon  the  prop- 
erty in  gremlo  legla,  subject  to  the  orders  an6- 
decrees  of  the  court  to  which  the  recelTCr- 
Bhlp  Is  attached.  34  Cya  447(B). 

But  a  suit  against  a  receiver  and  the  sure- 
ties on  his  bond  Is  a  wholly  different  matter, 
and  the  right  to  maintain  such  a  suit  Is  not 
within  the  purview  of  the  statute  referred  to. 

[2]  *  Berore  any  resort  can  be  had  to  the 
sureties  on  a  receiver's  bond,  all  the  remedies 
available  against  the  receiver  must  be  ex- 
hausted. Therefore  as  a  rule  the  liability  of 
the  iBuretles  on  a  receiver's  bond  cannot  be 
enforced  until  a  default  has  been  ascertained, 
on  the  final  settlement  of  the  receiver's  ac- 
counts, and  there  has  been  a  decree  establish- 
ing the  receiver's  inablll^  to  pay."  84  Cyc 
606,  2,  and  cases  cited.  Hie  case  is  analo- 
gous to  that  of  an  administrator,  upon  whose 
bond  no  action  lies  until  there  has  been  a 
final  decree  In  the  probate  court.  State  v. 
Uermanla  Bank,  108  Minn.  129,  114  N.  W. 
661.  "The  regular  course  of  procedure  •  •  • 
is  to  proceed  against  the  receiver  In  the  first 
Instance,  and,  if  he  shall  fall  in  the  proper 
dladharge  of  his  duty  within  the  scope  of 
his  bond,  then  to  obtain  leave  of  the  court  to 
sue  upon  his  bcmd."  State  t.  Olbsoii,  21 
Ark.  140;  Atkinson  v.  Smith.  80  N.  a  72; 
Black  V.  Oentery,  119  N.  a  602,  26  8.  E.  43. 

Tested  by  these  well-settled  rules,  the  com- 
plaint in  question  did  not  ezhiUt  any  cause  of 
action  on  the  bond;  for  it  does  not  allege 
that  there  has  been  any  settlement  trf  the  re- 
cover's  accounts,  nor  any  order  or  decree 
ascertaining  his  liability  in  the  pranises, 
nor  does  it  show  any  authority  from  the  re- 
ceiver's court  to  sue  upon  the  bond. 

We  hold  therefore  that  the  action  complain- 
ed of  was  proper,  and  that  tbe  petitioner  is 
not  entitled  to  the  relief  here  sought. 

Petition  dlsmlsaed. 

A^P£;RSON.  a  J.,  and  MATFIELD  and 
THOMAS,  JJ.,  concur. 


UM  Ala.  28> 

THOMPSON  V.  STBONO,  BAOLBT  A  BAO- 
LEY.   (S  Dlv.  92a) 

(Supreme  Court  of  Alabama.   April  18,  1916» 
On  Application  for  Behearing, 
Dec  80, 1916.) 

1.  Salbb  «s»1(4)  —  BmrxB's  Aonon  son 

BbSACH  of  C0HTB40T  —  DmHCTNBBS  OF 

CONTBAOT. 

In  action  by  buyer  for  breach  of  contract  of 
sale  of  "three  cars '  of  cotton  seed,  where  the 
evidence  was  ondispBted  that  a  carload  of  cot- 
ton seed,  rauffee  from  15  to  82  tcms  and  ver- 
dict for  plaintiff  disclosed  that  it  was  calculated 
upon  the  basis  of  a  minimum  capacity  of  a  car, 
defendant  could  not  complain  that  the  contract 
was  uncertain  for  failure  to  specify  the  exact 
amount  of  seed  sold. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cmt. 
Dig.  I  5;  Dee.  Dig.  «s»l(4).] 
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On  Application  for  Beh earing. 
2.  Etxdehck  4=920^— Judicial  Notigb. 

Oourts  do  not  take  indklal  knowledge  u  to 
the  maximum  and  minfanum  weight  of  a  "enr- 
ioad"  of  cotton  seed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cant.  Dig.  f  24;  Dec  Dig.  «=>20(2).] 

&  EinDBHCB  •=920(2)— Judicial  Nones. 

The  courts  take  pbdicial  notice  of  the  fact 
that  a  contract,  calling  for  sale  of  tbree  car- 
loads of  cbtton  seed,  carries  with  it  the  knowl- 
«dge  of  the  fact  that  such  a  carload  necessarily 
has  a  maximum  and  mitiimM™  nte. 

[Ed.  Note^For  other  eases,  see  Eridence, 
Gent.  Dig.  |  24;  De&  Dlg.^^0(2)J 

4.  SaUS  «=»1(4)  —  COHTIAOT  OF  BaUS  —  IR- 
DBFINITENBaa. 

A  contract  calling  for  sale  of  three  carloads 
of  cotton  seed  cannot  be  said  to  be  invalid  for 
indefinitenen. 

Note.— For  other  eases.  He  Salea,  Cent 
Digri  S;  Dec.  Dig.  ^1(4)3 

5.  APPKAL  and  EBBOB  4=>83S(2>— REHEASIItO. 

Matters  not  presented  in  the  original  brief 
of  appellant  will  not  be  considered  on  rehearing. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  $  8242;  Dec.  Dig.  ^830(2}.] 

Anderson,  O.  J.,  and  McCIellan  and  S&yre, 
JJ.,  dissenting  in  part 

Appeal  from  Glrcnit  Court,  Marshall  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  Strong,  Bagley  &  Bagley  against 
J.  R.  N.  Thompson.  From  Judgment  for 
plaintiffs,  defendant  appeals.  Transferred 
from  Court  of  Appeals  under  Acta  1911,  p. 
4S0,  I  &  Affirmed. 

John  A.  Luak  ft  Son.  of  OuntersTllle,  for 
ai^ellant.  McOwd  ft  Orr,  of  AlbeztrlUe* 
for  appellees. 

OABDNEB,  J.  [1]  Suit  by  appellees 
asolnst  appellant  for  damages  growing  out 
of  a  breach  of  contract  wbardn  appellees 
purchased  from  ajvellant  three  can  of  cot- 
ton seed  at  the  price  of  f25  a  ton,  to  be  de- 
Urered  on  the  cars  at  GuntersvUle,  Ala.  The 
otmtract  was  made  aa  or  about  January  21, 
191S,  and  apiwlteea  were  given  notioe  by  the 
aiv>eaiant  on  February  18th  that  he  declln- 
•ed  to  deliver  the  seed.  The  Jniy  found  the 
Issues  In  favor  of  the  plalntUFs  and  assessed 
damages  at  $180.  The  only  point  presented 
in  brief  of  ooimsel  for  ^peUant  goes  to  the 
validity  of  the  cmtract,  in  that  it  Is  insisted 
that  the  cimtitut  of  purchase  was  uncertain 
for  a  tellure  to  specify  the  exact  anronnt 
of  seed  agreed  to  be  sold ;  that  a  contract 
calling  for  the  sale  of  a  carload  of  cotton 
seed  is  too  indefinite  unless  it  also  speciflea 
the  qnanttty  of  seed  to  be  contained  in  the 
car.  We  have  a  similar  question  present- 
ed  in  tlie  teoeaat  case  of  Ward  v.  Cotton  Seed 
Products  Co..  103  Ala.  101,  60  South.  614, 
wtMreln  appear  the  following  qnotatlons 
from  SB  Cya  210,  680: 

"If  no  fixed  quantity  of  goods  is  contracted 
for,  hot  the  purchase  is  of  a  'carload,'  damages 
should  be  computed  on  the  amount  usually  con- 
tained in  an  ordinary  car."   Page  639. 

"Where  the  goods  are  sold  by  the  'carload,' 
the  term  may  be  constmed  by  the  costom  of 


trade ;  but  in  the  absence  of  any  agreement,  or 
particular  custom,  it  will  ordinarily  be  held  to 
mean  the  capacity  of  a  car  used  for  transport- 
ing the  jpardcular  kind  of  goods  sold.  So,  too, 
a  sale  of  a  'cargo'  of  goods  means  ordinarily  the 
entire  load  of  the  vessel,  and  is  limited  (mly 
by  the  capacity  of  the  vesseL"  Page  210. 

The  eridence  is  without  dispute  that  the 
parties  did  agree  tm  a  sale  ot  cottui  seed 
at  $25  per  ton,  for  three  carloads  Lab. 
Guntersvllle,  and  that  the  defendant  failed 
and  refused  to  deliver  it ;  that  tm  February 
18th  the  defendant  sold  several  tons  of  seed 
to  another  party  at  Guntersvllle  for  ^  per 
ton.  Testimony  for  the  plalntUCB  showed 
that  immediately  after  the  breach  v£  his  ooo- 
tract  by  the  defendant  tbey  went  into  the 
open  market  at  GuntersvUle  and  purchased 
three  can  of  cotton  seed  at  $30  a  ton.  The 
evidence  Is  further  vrlthout  diqnite  that  a 
carload  of  cotton  seed  ranges  from  IB  to  82 
tons ;  that  the  maximum  car  is  82,  and  the 
minimnm  IS  tons. 

The  verdict  of  the  iury  In  this  case  ($180) 
disdoGes  clearly  that  tbg^  fixed  theh-  calcula- 
tion of  damages  upon  the  basis  ot  $4  per 
ton  in  the  price  of  the  seed,  and  16  tons 
OS  the  minimum  amount  for  a  carload  of 
seed  under  the  undlspnted  evidence  in  the 
case,  a  calcnlatkm  of  $4  a  tm  damages  on 
46  tons  of  seed.  It  clearly  appears,  there- 
fore, that  the  Jury  based  their  calculations 
upcm  the  minimum  capacity  of  a  car.  Then 
Is  nothing  here  of  whidi  the  appellant  can 
complain.  Notwithstanding  any  auoertain- 
ty.  appellant  was  bound  at  least  to  deliver 
as  much  as  three  cars  of  the  smallest  ca- 
pacity. Ind.  Co.  T.  HeRman,  7  Ind.  App. 
462.  34  N.  E.  670^ 

We,  therefore,  find  no  error  in  the  reoonl 
of  which  tbim  appellant  can  complain,  koA 
the  Judgment  of  the  court  below  Is  accord- 
ingly affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  lIcCLELLAN  and 
SATBE,  JJ.,  concur. 

On  Application  for  Rehearing. 

GABDNEa,  J,  Upcm  Qie  original  sulmiis- 
fldon  of  this  cause  counsel  for  aK>elIant  at^ 
gued,  as  we  understand  their  bil^  but  one 
pt^iri;,  namely,  the  Invalidity  of  tlie  oontract 
on  account  of  Indefinlteness,  and  tills  was  the 
question  treated  in  the  opinion. 

It  is  urged  on  application  for  rehearing 
that  the  mUng  hero  is  in  eonfiict  with  the 
case  of  Elmore  t.  Farrlsh,  170  Ala.  490,  64 
South.  203,  and  that  both  cannot, be  pw- 
mitted  to  stand.  These  cases.  In  our  opinion, 
are  easily  distinguished.  In  the  SSmore-Par- 
rlsh  Case  the  court  was  unwilling  to  de- 
clare as  a  mattOT  of  common  knowledge  that 
by  a  *'bale**  of  cotton  was  meant  cotton  of  a 
certain  w^^t,  to  wit,  600  pounds,  and  for 
that  nasgn  tlie  contract,  as  alleged,  was  in- 
sufficient because  of  uncertainty. 

[2]  Counsel,   therefore,   argne  that  this 
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conrt.  In  upholding  the  contract  In  this  case, 
has  taken  Judicial  knowledge  of  the  fact 
that  a  "carload"  of  cotton  seed  ranges  from 
IS  to  32  tons.  In  this  counsel  are  In  error. 
We  have  not  so  assumed.  Proof  was  offered 
In  the  cause  to  establish  this  as  a  fact  with- 
out dispute.  We  do  not  take  judicial  knowl- 
edge as  to  the  maximum  and  minimum 
weight  of  a  "carload"  of  cotton  seed,  and  the 
original  opinion  In  this  cause  did  not  so  in- 
dicate. What  is  to  be  accepted  as  a  matter 
of  Judicial  knowledge  has  given  rise  to  mudi 
discussion  in  the  cases,  many  of  which  may 
be  found  dted  in  the  note  to  16  Cyc.  pp. 
876-879.  Reference  may  also  be  made  to 
Jones  on  Evidence,  |  123.  A  review  of  the 
cases  Is  unnecessary,  but  a  few  may  be 
noted. 

[8, 4]  Courts  have  Judicially  noticed  the 
syBtem  of  checking  baggage  (Isaacson  r.  New 
York  C.  &  H.  R.  R.  Co.,  94  N.  T.  278,  46  Am. 
Rep.  142),  and  the  transfer  of  loaded  cans  from 
CHie  line  to  another  for  continuous  transpor- 
tatlon  (Burlington,  C.  R,  &  N.  R.  Co.  v.  Dey, 
82  Iowa.  312,  48  N.  W.  98,  12  L.  R.  A.  436, 
31  Am.  St.  Rep.  477);  the  method  of  trans- 
portation (Mich.  S.  &  N.  t.  R.  Co.  V.  McDon- 
ough.  21  Hich.  194,  4  Am.  Rep.  466);  that 
the  owner  of  logs  furnishes  the  car  for  ship- 
ping (Lowe  T.  Ring,  123  Wis.  372,  101  N.  W. 
698,  3  Ann.  Cas.  731).  See,  also,  35  Cyc  210, 
note  94,  dtlng  Bullock  v.  Finley  (C.  C.)  28 
Fed.  514;  Ind,  Cabinet  Oo.  t.  Herrman,  7 
Ind.  App.  462,  34  N.  B.  579.  And  in  the  case 
Of  Elliott  V.  Howlson,  146  Ala.  568,  40  South. 
1018,  this  court  held  that  under  a  contract 
for  the  delivery  of  lumber  1  o.  b.  cars  there 
was  imposed  upon  the  seller  the  duty  of  pro- 
curing the  cars,  stating  that  the  courts  take 
Judicial  knowledge  of  the  fact  that  the 
phrase  *1  o.  b.  cars"  means  free  on  board 
the  cars,  and  that  this  means  free  of  expense 
to  the  buyer,  and  the  contract,  therefore, 
means  that  the  seller  Is  to  procure  the  cars. 
The  following  quotation,  found  in  note  89 
to  16  Cya  p.  876,  Is  here  pertinent: 

"We  apprehend  that  it  is  the  duty  of  courts 
judicially  to  know  what  is  the  general  course 
of  the  transactioDs  of  business  life.  *  *  * 
We  camiot  dose  our  eyes  to  Qm  weU-known 
course  of  business  In  the  country." 

While  we  maj  not  be  able  to  Judicially 
know  the  exact  maxtmum  and  mtnimnm 
weight  of  a  "carload'*  of  cotton  seed  when 
that  term  is  used  In  a  contract  of  sale,  yet 
we  would  be  dosing  oar  eyes  to  the  well- 
known  course  of  business  In  this  cotmtxy, 
particularly  In  this  gruit  agricultural  sec- 
tl<Hi,  If  we  did  not  Judldally  know  that  the 
desljpiatlon  of  Budi  a  term  carries  with  it 
the  knowledge  of  the  fiict  that  such  a  car- 
load necessarily  has  a  maximum  and  a  mini- 
mum weight.  In  a  contract  calling  for  a  sale 
of  Uiree  carloads  of  cotton  seed,  therefore, 
It  cannot  be  said  that  the  omtract  Is  Invalid 
tor  indeflnlteness. 

In  Wkird  V.  Cotton  Seed  Go.,  193  Ala.  101. 
89  South.  614,  we  quoted  with  approval  the 
following  from  35  Gyc  210: 


"Where  the  goods  are  sold  by  the  'carload,'  tb* 
term  may  be  construed  by  the  castom  of  trade ; 
but  in  the  absence  of  any  agreement,  or  particu- 
lar custom,  it  will  ordinarily  be  held  to  mean 
the  capacity  of  a  car  used  for  traospwting  the 
particular  kind  of  goods  sold." 

Thus  It  Is  to  be  seen  that  Uie  court  does 
not  take  Judidal  knowledge  of  the  maximum 
and  minimum  weight  of  a  carload  of  seed, 
but  we  do  take  Judicial  knowledge  of  tha 
fact  that  by  the  use  of  the  term  "a  carload 
of  seed"  Is  meant  a  carload  with  a  maxi- 
mum and  a  minimum  weight,  and  In  the  In- 
stant case  tlie  seller  waa  held  liable  for  tha 
minimum  capadty. 

As  previoualT  stated,  the  question  of  the 
validity  of  the  omtract  waa  the  only  point 
counsel  speared  to  argue  In  ttaeir  original 
brief,  as  is  Indicated  by  the  following  lan- 
guage used  therein: 

"The  question  as  to  the  sufficiency  of  the  eon- 
tract  is  raised  by  demurrers,  by  motions  to  ex- 
clude the  evidence,  and  by  charges  requested." 

Some  of  the  assignments  of  demurrer  to 
the  complaint  are  to  the  effect  "that  the 
contract  is  void  for  uncertainty  and  indefl- 
nlteness.'* The  proof  showed  that  the  maxi- 
mum weight  of  a  carload  of  cotton  seed  Is 
32  tons  and  the  minimum  weight  15  tons. 
At  the  conclusion  of  all  the  evidence  the  de- 
fendant "renewed  his  motion  to  exclude  all 
the  evidence  of  a  purchase  of  three  cars  of 
cotton  seed,  because  It  Is  too  Indefinite  and 
uncertain  as  to  the  amount  of  seed  to  be 
sold."  j^oDg  the  diarges  refused  (ano^r 
method  by  whidi  appellant's  counsel  inststed 
the  anffidency  of  tlie  contract  was  presented 
for  review)  are  the  followlDg  requested  by 
defendant : 

"The  court  charges  the  jury  that  before  you 
can  find  for  the  ^laiotiffs  Id  thlB  case  you  must 
be  reasouably  satisfied  from  the  evidence  that  all 
cars  of  cotton  seed  are  of  the  same  weight." 

Also,  the  following: 

"The  court  charges  the  Jury  that  before  you 
can  find  for  the  plaintiffs  m  this  case  you  must 
be  reasonably  satlsfled  from  the  evidence  that 
every  car  of  cotton  seed  contains  a  certain  or 
definite  amount  of  tons  or  pounds  of  cotton 
seed." 

And  the  following,  mailed  No.  9: 
"The  court  charjtes  the  jury  that  a  contract 
for  the  sale  and  delivery  of  three  cars  of  cotton 
seed  at  a  named  price  per  ton  is  unenforceahla 
for  uncertainty  as  to  the  amount  of  cotton  seed 
sold." 

Numerous  other  diargea  refused  defendant 
raised  in  varsrlng  language  the  same  ques- 
tl(n,  that,  under  all  the  evidence  the  de- 
fendant waa  mtltled  to  the  aflSrmatlve 
diarge  on  account  of  the  indeflnlteness  of 
the  contract  sought  to  he  enforced. 

We  have  refOrred  to  the  manner  In  whldi 
Uie  question  was  presented  for  the  purpose 
of  demonstrating  that  the  original  opinion 
in  this  cause  treated — and  properly  ao— the 
question  presented  In  appellant's  brief  on  tha 
original  submission,  that  la,  the  question  aa 
to  the  invalidity  of  the  contract  fOr  ind^- 
Diteuess.  It  is  suggested  on  this  application* 
howevoTt  that  the  complaint  waa  buulfldent 
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In  tailing  to  allege  as  to  the  question  of 
mlnimain  and  maximum  weight. 

[I]  We  need  not  enter  Into  a  consideration 
of  this,  aa  the  sufficiency  of  the  complaint  in 
this  particular  was  not  pressed  upon  os  In 
the  original  hrlef.  We  take  Judicial  knowl- 
edge of  the  fact  that  by  the  terms  used  was 
meant  carloads  having  a  maximum  and  mini- 
mum capacity,  and  that  therefore  such  con- 
tract is  not  void  for  uncertainty.  The  proof 
shows  without  conflict  what  this  maximum 
and  minimum  capacity  is,  and  the  jury  gave 
the  defendant  the  advantage  of  minimum 
capacity. 

The  application  for  rehearing  is  denied. 

MATFIELD,  S0ME5RVILLB,  ftnd  THOM- 
AS, JJ.,  concur.  ANDERSON,  C.  J.,  and 
McGLBLLAN  and  SATRE,  JJ.,  dissent 

(IM  Ala.  90 

THOMPSON  y.  BANK  OF  TCTSKBGEB  et  aL 

(5  Div.  628.) 

(Supreme  Court  of  Alabama.   Feb.  1.  1917.) 

1.  Wills  ^=3820(2)— CoK8TBocno!i— Anhui- 
TT— Lien  on  Beaz.  Estate. 

Where  a  testator  provides  by  codicil  for 
payment  of  an  aaoulty  without  designating 
property  out  of  which  It  shall  be  paid,  toe  will 
providing  that  life  Insurance,  etc.,  be  Invest- 
ed in  real  estate,  and  it  appearing  that  personal 
property  Is  insufficient  to  meet  annuity,  real  es- 
tate, title  to  which  is  in  uame  of  testator,  as 
well  as  personal  property,  is  subject  to  snuuity ; 
annuities  being  chargeable  upon  real  estate  if 
intention  to  bo  charge  can  be  fairly  gathered 
from  an  provlsims  of  will  and  surrounding 
circumstances. 

[Ed.  Note.— For  other  eases,  see  Wllla.  Cent. 
Dig.  K  2116-2119;  Dea  Dig.  «»820(2).] 

2.  Wnxs  «=>6— Pbopebtt  or  Cobpobation— 
PowEB  to  Devise. 

A  testator,  although  be  owns  all  but  one  or 
two  shares  of  stock  in  a  corporation,  cannot  by 
will  provide  for  payment  of  an  annuity  out  of 
lands  standing  in  name  of  corporation ;  he  and 
corporation  being  separate  entities,  and  shares 
of  stock  alone  bemg  subject  to  testamentary  dis- 
position. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig-  S9  &-10 :  Dec.  Dig.  «=»8.] 

8.  WiLU  €=9825— Aqbebhent  to  Fat  Anhu- 

XTT— C^E&ATION  AND  EfFEITT. 

An  agreement  by  two  heirs  In  the  dlvldon 
of  real  estate  acquired  under  a  will  that  one 
should  assume  a  life  annuity  provided  for  moth- 
er of  deceased  by  codicil,  and  a  later  release 
by  the  mother  of  property  of  the  one  not  assum- 
ing annuity  from  liability  therefor,  is  effective 
as  to  his  property,  but  does  not  release  property 
acquired  by  the  other ;  he  not  having  signed 
agreement  by  mother  nor  personaUy  assumed 
the  obligatioD. 

tEd.  Note.— For  otlter  cases,  see  Wills,  Cent 
Dig.  SS  2124-2127 ;  Dec  Dig.  ^825.} 

Appeal  from  Chancery  Court,  Macon  Coun- 
ty; W.  W.  Whiteside,  Chancellor. 

Bill  by  Mary  W,  Thompson  against  the 
Bank  of  Tuskegee  and  others  to  enforce  the 
payment  of  a  monthly  annuity  upon  real  es- 
tate left  by  the  testator.  Decree  sustaining 
demurrer  to  the  bill,  and  plaintift  appeals. 


Affirmed  In  part,  and  In  part  rerereed  and  re- 
manded. 

The  aTennenta  of  the  bill,  stated  briefly, 
are  that  Charles  W.  Tbompaon,  the  son  of 
oratilz,  died  in  Macon  county,  Ala.,  on  March 
20,  1804,  leaving  a  last  will  and  testament, 
and  a  codldl,  whlcb  will  was  duly  admitted 
to  probate,  and  W.  W.  Thompson  and  J.  O. 
Thompson  are  named  as  executors  and  quali- 
fied aa  such,  and  also  engaged  In  the  per^ 
formance  of  the  trust  imposed  the  tenns 
of  the  will  and  law  codicU,  while  the  other 
persons  named  aa  trnsteea  never  qualified 
or  acted  therennder;  tbst  by  the  terms  of  the 
codldl  to  the  last  will  and  testament  of  >ald 
C.  W.  Thompson,  oiatrix  was  bequeathed  an 
annuity  of  flSO  month,  to  be  paid  on 
the  first  day  of  each  month  Isy  the  execntors 
and  tmstees,  and  to  continue  during  ttie 
natural  life  of  oratrlz,  but  that  by  a  decree 
of  the  chancery  court  entered  on  Jane  20, 
1906,  aald  annuity  was  reduced  to  $100  per 
montii;  that  the  trustees  and  necutors  of 
said  last  will  and  testament  of  said  O.  W. 
Thompson  made  a  final  settlement  of  their 
admlnlstratloa,  and  on  August  14,  1906,  the 
probate  court  of  Macon  county  made  and  en- 
tered a  final  decree  passing  the  aoconnts  and 
vouchers  of  the  said  executors  and  trustees, 
and  directing  that  they  turn  over  and  sur- 
render to  Ernest  W.  Thompson  and  Charles 
W.  TbompBoa,  Jr.,  the  beneficiaries  named 
in  the  said  laat  will  and  testament,  and  the 
only  heirs  at  law  of  said  Charles  W.  Thomp- 
son, all  of  the  real  and  personal  estate  <^ 
the  said  G.  W.  Thompson  on  hand  and  undis- 
posed of,  but  subject  to  the  charge  of  the  life 
annuity  In  favor  of  your  orator  as  provided 
in  said  will  and  codldl.  During  all  the  time 
that  the  trustees  and  executors  administered 
the  estete  ot  said  C.  W.  Thompson  they  paid 
your  oratilz  said  annuity,  and  after  said  B. 
W.  and  O.  W.  Thompson,  Jr.,  were  surrend- 
ered the  real  and  personal  property  of  the 
estate  of  said  Charles  W.  Thompson  by  said 
executors,  they  continued  to  pay  your  orator 
said  annuity  until  about  the  month  of  Janu- 
ary 1,  1016,  when  they  failed  and  ceased 
to  pay  said  annuity,  and  your  orator  Is 
now  and  has  been  ever  since  the  last  pay- 
ment made  to  her  without  said  annuity,  and 
she  is  in  dire  need  thereof  for  maintenance 
and  support 

Oratrix  avers  that  at  the  time  of  the  death 
of  said  C.  W.  Th(»npson,  he  was  the  owner 
and  in  possession  of  quite  a  larg6  amount 
of  real  and  personal  property  situated  In 
Macon  county,  Ala.,  and  at  the  time  was 
the  owner  of  all  the  stock  of  a  corporation 
known  as  the  Tuskegee  Land  &  Security  Com- 
pany, except  one  or  two  shares,  and  these 
shares  were  held  by  others  for  the  benefit 
of  said  Thompson;  that  said  Tuskegee  Land 
&  Security  Company  had  and  owned  at  said 
time  a  large  quantity  of  land  In  Macon  coun- 
ty;  that  after  the  death  of  said  Thompson, 
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the  trustees  and  executors  under  bis  will 
treated  and  considered  all  of  tbe  assets  of 
said  Tuskegee  Land  &  Seenrity  Oompony  as 
the  property  of  said  Charles  W.  Thompson, 
and  in  the  execution  of  the  trust  imposed 
by  the  will  Instead  of  selling  and  disposing 
of  the  stock  in  said  corporation,  and  invest- 
ing the  money  in  retd  estate,  as  directed  by 
the  will,  treated  the  real  estate  in  the  name 
of  said  conwratlon  as  realty  of  the  estate  of 
said  ThompsfHi,  and  npou  the  floal  decree 
and  settlement  snrrendwed  to  said  E.  W. 
and  O.  W.  Thompson,  Jr.,  all  of  the  real 
estate  landing  In  the  name  of  the  Tuskegee 
Land  &  Security  Company,  together  with  the 
other  real  estate  owned  and  possessed  by 
said  Thompson.  Oratrlx  further  shows  that 
said  E.  W.  and  C  W.  Thompson,  Jr.,  had  dls* 
posed  ot  or  permitted  to  be  dUvoeed  ot,  all 
of  the  property  surrendered  to  tliem  said 
executors  of  said  last  will  and  testament  of 
said  Charles  W.  Thompson,  and  neither  the 
said  E.  W.  nor  tbe  said  O.  W.,  Jr.,  have  any 
assets  out  of  which  oratrix  could  collect  or 
enfbree  the  payment  of  the  annuity  to  which 
she  Is  entitled.  Oratrlx  further  shows  that 
at  the  time  of  the  dlq>osltion  of  some  of 
the  property  belonging  to  the  estate  of  said 
G.  W.  Thompson,  and  which  was  subject  to 
the  payment  of  tbe  annuity  in  her  favor,  she 
relinquished  and  released  to  the  pnrchaser 
her  ri^t  to  an  annnl^  thraeln,  but  idie  arers 
that  the  following  described  real  estate  now 
owned  and  possessed  by  the  different  persons, 
and  the  coiporations  mentioned,  is  still  sub- 
ject to  the  paymoit  of  the  annuity.  (Here 
follows  description  of  certain  property  now 
owned  by  J.  H.  Thompson;  other  inoperty 
owned  by  D.  E.  Laslie  and  tbe  Bank  of  Tus- 
kegee; other  property  owned  by  Walter 
Breedlore  and  W.  B.  Huddleston;  other 
proper^  now  owned  by  V.  U.  Johnston ;  oth- 
er property  now  owned  by  B.  W.  Ttunnpson; 
other  property  now  owned  by  W.  W.  Thomi>- 
Bcm,  and  other  property  owned  by  other  in< 
diriduals  who  are  not  made  parties.) 

Oratiix  avers  that  of  the  real  estate  here- 
in described,  the  title  to  the  following  de> 
scribed  parcels  thereof  stood  In  tbe  name  of 
said  a  W.  Ibompson  at  the  time  of  bis 
deatb.  ^ere  follows  desniptitm.)  Oratrix 
further  avers  that  of  the  real  estate  herein- 
above particularly  described,  the  'tiUe  to 
all  the  remaining  parcels  other  than  those 
as  Just  averred  as  standing  In  the  name  of 
said  C  W.  Thompson  at  the  time  of  his  death 
stood  at  that  time  in  the  name  of  Tuskegee 
Land  &  Security  Company,  all  of  whl<^ 
property,  being  treated  by  the  trustees  and 
executors  as  real  estate.  It  Is  then  averred 
that  the  executors  and  trustees  exhausted  all 
of  the  personal  property  In  the  payment  of 
the  debts  of  the  estate  of  said  Charles  W. 
Thompson,  and  the  only  personal  property 
remalnli^  in  their  bands  at  the  time  of  the 
final  decree  discharging  them  was  the  sum 
of  9521.66,  and  tbe  Interest  held  and  owned 
by  said  Thompson  In  flie  Tn^egee  Land  & 


Security  Company.  It  Is  averred  and  shown 
that  tbe  several  pieces  of  ptoperiy  described 
are  subject  to  the  payment  of  annuity  In  her 
favor  of  $100  per  month  during  her  natural 
life.  By  an  amendm^t  It  was  shown  that 
by  mutual  agreement  and  tbe  passing  ot 
deeds  E.  W.  and  C  W.  Thompson,  Jr.,  di- 
vided tbe  estate,  each  receiving  his  part,  and 
that  by  the  agreement,  E.  W.  Thompson  as- 
sumed all  unpaid  Ind^tedness  against  such 
estate,  comdstlng  at  mortgages,  and  also  be 
assumed  the  life  annuity  of  $100  per  month, 
payable  to  your  oratrlx,  it  being  understood 
that  oratrlx  would  release  all  of  the  property 
received  In  the  division  of  said  estate  by 
said  a  W.  Thompson,  Jr.,  from  liability  for 
the  payment  of  her  said  life  annuity,  and 
in  pursuance  thereto  die  entered  Into  writing 
releasing  said  property.  Other  amendments 
were  made  to  the  bill  showing  that  at  the 
time  the  various  persons  acquired  title  to 
the  realty  which  stood  in  the  name  of  the 
Tuskegee  Land  ft  Security  Company,  they 
severally  bid  notice  or  knowledge  that  the 
real  estate  acquired  by  them  had  Iwen  treat- 
ed as  a  part  of  the  estate  of  O.  W.  Thomp- 
son, as  real  estate,  and  Uut  in  the  division 
between  the  benefldaries,  such  estate  had 
been  treated  as  real  estate.  It  is  further  al- 
leged that  the  title  acquired  by  Leslie  and 
tbe  Bank  of  Tuskegee  was  reqinired  by  tbe 
foreclosure  sale  under  the  mortgage,  and 
tjiat  tlie  auctioneer  crying  the  sale,  and  Qiat 
the  agent  of  oratrlx  who  was  present  at  the 
sale,  eacih  gave  notice  that  the  sale  was 
subject  to  the  paymmt  of  the  anuolty,  which 
was  monthly  to  be  paid  to  oratrix. 
The  codldl  referred  to  is  as  follows: 
EbtvinE  heretofore  execnted  a  will  dtsposiiiK 
of  my  woridl;  estate,  I  hereby  dealre  to  add  the 
following  owcil:  First,  It  u  my  will  and  de- 
sire tbat  my  beloved  mother,  Mary  W.  Thcnnp- 
son,  shall  receive  out  of  my  estate  an  annuity  of 
$150  per  month,  to  be  paid  to  her  on  the  first 
day  of  every  month;  that  la  to  aey,  tbat  the 
amount  I  now  allow  her  tor  her  support  and 
maintenance  may  be  Increased  to  the  sum  of 
$150  per  month  to  be  paid  to  bar  by  my  execu- 
tors named  in  my  wlU,  as  a  monthly  annuity 
daring  the  term  ta  her  natural  life. 

Stelner,  Crum  ft  Well,  of  Hontgomery,  for 
appellant  H.  P.  Herritt,  A.  B.  Paine,  W.  P. 
Cobb,  and  R  H.  Powell,  all  of  Tuskegee,  for 
appellees. 

ANDBBSON,  O.  J.  [1]  The  general  rule 
is  that  pecuniary  legacies  are  not  charge- 
able u|>on  lands  unless  the  Intention  to  so 
charge  them  is  manifested  by  exivesB  words 
or  by  folr  InyiUcatlcaL  Taylor  v.  Harwell, 
66  Ala.  1;  Newaom  v.  Thomtcm,  82  Ala. 
402,  8  South.  261,  60  Am.  Bep.  743.  Lega- 
tes may  be  charged  upon  real  estate  with- 
out expreOB  direction.  If  the  intention  of  the 
testator  so  to  do  can  be  fairly  gathered  from 
all  the  provisions  of  the  will ;  and  extrane- 
ous drcumstaneea  may  be  considered  In  aid 
of  the  terms  of  tbe  wUl.  .  Hoyt  v.  Hoyt,  8S 
N.  T.  142;  Jackson  t.  BilUnger,  18  Jobna 
(N.  T.)  368;  Oorman  T.  UcD^mQeil,  127  Ala. 
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S49,  28  Sontb.  964.  WfaOe  It  Is  true  Out 
ordlnarUy  lands  are  iu>t  chargeable  with 
tbe  payment  of  general  jieconlary  legacies, 
atlU  this  role  is  not  one  of  unlreisal  ai)- 
plleatirau  and  Is  not  so  unbending  as  It  will 
not  yldd  to  another  mle  of  eqna}  dignity 
and  force  whl(^  allows  a  testator  to  Uend  or 
mix  his  realty  and  personalty  In  the  creation 
of  a  source  or  fund  for  the  payment  of  bis 
general  pecuidary  l^dea.  Garter  t.  Bal- 
four, 19  Ala.  ^4;  Maybnry  t.  Grady,  67 
Ala.  147.  The  l^cy  to  this  omiplalnant 
consisted  of  an  annuity  to  be  paid  during 
ber  Ufe,  and  VfMio  the  payment  of  same 
waa  not  made  an  express  charge  upon  the 
testator's  land,  no  prorlslon  was  made  for 
die  payment  (tf  same  out  of  the  personal^. 
It  was  just  provided  for  generally,  and  the 
testator  not  only  contemplated  a  lilendlng  of 
tiie  personalty  and  real  estatoi  in  so  far  as 
this  annuity  was  concerned,  but  spedflcally 
required  that  his  personalt^i  t2iat  Is,  life 
insurance,  etc.,  be  Invested  in  real  estate 
after  the  payment  of  Ills  debts.  Tbio  bill 
shows  that  there  was  little  or  no  personal 
property  left  after  the  payment  of  debts, 
and  It  was  evident  ttiat  the  testator  did  not 
Intend  to  provide  his  mother  with  an  annuity 
and  at  the  same  tlm^  confine  Its  payment 
from  a  source  which  he  knew  would  be  In- 
adequate to  meet  same.  It  may  be  that 
tbe  holdings  In  the  Tudcegee  Land  Company 
should  have  been  treated  as  personalty  by 
Uie  necntors  instead  of  as  realty,  bat  there 
is  nothing  to  indicate  that  the  testator  In- 
tended that  0ie  annuity  provided  tor  his 
mother  should  be  paid  entirely  from  the 
stock  held  by  blm  in  said  land  company.  On 
tbe  other  hand,  If  the  testator  supposed 
that  his  holdings  In  said  land  company  were 
to  be  regarded  as  land  instead  of  personal 
property,  this  is  a  strong  drcnmstance  tend- 
ing to  show  ttiat  the  annuity  should  be  a 
charge  np<m  bis  estate  generally,  including 
the  land,  as  he  was  bound  to  know  that  it 
was  a  contlnucma  charge  and  that  bis  per- 
sonalty exclusive  of  the  stock  in  the  land 
company  was  greatly  inadeqtiate  to  meet 
said  annolty.  We  therefore  hold  that  the 
complainant's  annuity  was  a  charge  and  lien 
upon  all  property  owned  by  the  testetor  C 
W.  Thompson  at  the  time  of  his  death,  sntn 
Ject  to  the  payment  of  bis  debts  and  the 
cash  legacies  provided  by  said  wUL  This  Is 
not  only  true,  bat  this  seems  to  be  the  con- 
stmction  placed  upon  same  by  the  parties  in 
the  settlement  of  the  chancery  case  between 
this  complainant  and  the  children  of  tbe 
testator,  wherein  the  annuity  was  reduced 
from  tl>800  to  $1,200.  We  therefore  hold 
that  the  chancery  court  erred  In  holding 
that  the  bill  was  without  equity,  upon  the 
idea  that  there  could  be  no  diarge  np<Hi 
the  land  without  averment  and  proof  that 
there  was  not  euOlclent  personal  property 
to  provide  for  the  payment  of  the  annuity 
of  this  complainant. 
[1]  We  are  of  the  opinion,  however,  that 


tbe  complainant  has  no  lim  on  the  lands 
whidi  stood  in  the  name  of  tbe  corporation 
land  company.  It  may  be  trre  that  the  tes- 
tator owned  practically  all  stock  In  said 
company,  but  be  and  it  were  separate  en- 
titles, and  the  will  operated  to  db^Mise  of 
the  testator's  stock,  instead  of  the  proper^ 
of  the  corporation,  and  those  of  tbe  respond- 
ents who  purchased  lands  belonging  to  the 
land  company  got  the  same  free  from  any 
lien  or  claim  that  tbe  complainant  may  have 
had  upon  the  estate  of  C^as.  W.  Thranpson 
for  her  annuity.  Iforeover,  if  this  was  not 
the  case,  tlwn  ct  the  re^xnidenta  pur- 
chased any  of  the  land  at  mortgage  sale 
under  mortgage  given  by  the  land  ctmpany 
acquired  the  protection  accorded  the  mort- 
gagee, regardless  of  any  notice  that  may 
have  been  givra  at  the  sale  as  to  the  com- 
plainant's claim  of  a  Uen  upon  same. 

[S]  The  agreement  executed  by  ttie  oom- 
plalnant  on  tbe  16tb  day  <tf  September,  1908, 
did  not  operate  to  estebllidi  or  mlarge  a 
lien,  as  it  was  not  signed  B.  W.  Thonq»- 
son,  but  was  intended  as  a  mere  release  or 
waiver  of  any  claim  or  lien  that  she  bad 
to  any  property  received  by  GL  W.  Thompaon, 
and  tliat  she  was  to  look  solely  to  tbe  ptcp' 
erty  then  held  by  B.  W.  Thompson  under 
tbe  divlaiim  with  bis  brother,  but  which  ex- 
cluded lands  in  the  name  of  the  land  com- 
pany. In  fxtber  words,  this  agreemait  op- 
erated to  narrow,  rather  Oian  extend,  the 
complainant's  lien  so  as  to  confine  it  to 
so  mucb  of  the  property  then  acquired  by 
B.  W.  Thompson  upon  the  division  with  his 
broths  as  was  previously  subject  to  her 
annuity  and  to  release  hw  tdaim  as  to  all 
other  property.  Neither  of  the  Thompsons 
(sons)  was  personally  liable  for  this  annuity, 
as  it  was  a  mere  diarge  upon  the  property 
left  by  tbe  testator,  and  we  do  not  think 
that  the  instrumoit  of  September  16,  1908, 
was  Intended  to  release  the  Hen  upon  the 
property  and  to  look  only  to  E.  W,  Thomp- 
son personally  tat  the  payment  of  the  an- 
nuity, as  the  instrument  negatives  all  idea 
of  a  release  of  her  Uen  upon  the  property 
allotted  to  B.  W.  Thompson.  We  therefore 
hold  that  all  pn^erty  acquired  by  B.  W. 
Thompson  under  the  division  with  his  broth- 
er and  the  title  to  which  stood  In  tbe  name 
of  the  testator  at  tbe  time  of  bis  death  Is 
subject  to  the  complainant's  claim,  and  the 
bill  is  not  wanting  in  equity  in  so  far  as 
it  seeks  to  subject  it  to  the  payment  of  the 
complainant's  annuity.  The  bill,  however, 
is  without  equity  in  so  far  as  it  seeks  to 
fasten  a  lien  upon  any  lands  held  by  those 
respondenta  that  belonged  to  the  land  com- 
pany at  the  time  of  the  testator's  death,  or 
which  they  may  have  purchased  from  O.  W. 
Thompson,  Jr.,  or  B.  W.  Thompson  prior  to 
September  16,  1008,  and  as  to  these,  their 
demurrer  to  the  bill  was  properly  sustained. 
The  bill  does  contain  equity,  however,  as  to 
those  respondenta  who  hold  the  property  un- 
der conveyances  from  S.  W.  Thompson  subf 
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MQiient  to  September  18,  1908,  and  the 
dtle  to  wblclk  stood  In  the  name  of  the  tes- 
tator at  the  time  of  his  death  as  dlstlngnish- 
ed  from  the  land  company. 

Affirmed  in  part,  and  reversed  and  re- 
manded, with  no  cost  to  respondents  of  the 
first  class,  and  cost  of  this  appeal  to  tie 
equally  divided  between  the  appellant,  one 
half,  and  the  other  half  between  the  re- 
spondents of  the  second  class. 

Affirmed  in  part  and  reversed  and  re- 
manded. 

MATFIELD,  SOMBRTIIXII,  and  THOM- 
AS, concur. 

<1»  Ala.  El) 

HARBI3  T.  WALKER,  Snperlntendrat  of 
Banks.  («  DIt.  4960 

(Supreme  Court  of  Alabama.  Feb.  1,  1917.) 

1.  COWBTITUTIOITAL  LaW  ^=39(3)— AhENP- 
UKNTS— AD  0  PTIO  N  . 

Const  1901,  i  284,  which  supplanted  Const. 
1875,  art.  17,  i  1,  provides  that,  if  it  sfaali 
appear  a  majority  of  the  qualified  voters  who 
voted  at  election  upon  proposed  amendments 
voted  io  favor  of  the  same,  such  amendments 
shall  become  part  of  the  Constitutioo.  Code 
1907,  {  1,  declarative  of  the  general  rule,  pro- 
vides uat  singular  and  plural  forms  are  inter- 
changeable. A  number  of  amendments  were 
submitted  at  the  same  election.  Held,  that  a 
constitutional  amendment  was  adopted  where 
a  majority  of  the  votes  cast  concerning  it  were 
in  favor  of  adoption,  though  such  majority  did 
not  constitute  a  majority  of  the  bigbesC  num- 
ber ot  votes  cast  on  other  amendments. 

[Bd.  Note.— For  other  cases,  see  Oonstitutlon- 
al  Law,  Gent.  Di^.  H  6t  7;  Dec.  Dig.  «a>9{3).] 

2.  OONBTITDTIOIIAL     L&W  «S»8(S>--A]aNO- 

JCENTS— Adoption. 
As  Const.  1901,  S  285,  providing  for  the 
form  of  the  ballot  for  the  submission  of  consti- 
tntiooal  amendments,  and  that  no  amendment 
shall  be  adopted  unless  it  receives  the  affirma- 
tive vote  of  a  majority  of  all  the  qualified  vot- 
ers who  vote  at  such  election,  must  be  construed 
with  reference  to  the  prior  section,  a  consti- 
tutional amendment  submitted  at  a  general  elec 
tion  wbicb  receives  a  majority  in  the  votes 
cast  on  the  question  of  its  adoption  is  adopted, 
though  such  majority  did  not  constitute  a  ma- 
jority of  the  votes  cast  at  the  general  election. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  5,  7 ;  Dec.  Dig.  «=»9(3).) 

3.  CoNsnruTioNAi.  Law  9=»29— AxsNniCEnT 
— Action  bt  Legislatubb. 

Where  there  is  nothing  to  indicate  that 
legislative  action  is  necessary  to  render  effec- 
tive a  constitutional  amendment,  such  action 
is  unnecessary,  and  hence  an  amendment  elim- 
inating a  section  from  the  Constitution  goes 
into  effect  without  legislative  action. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Uw,  Cent  Dig.  S  32 ;  Dec.  Dig.  «=a29.} 

4.  Bahkb  ANn  Banking  'S=>80(4) — Constittj- 
TiONAL  Law  ®=»102— Iksolvenct— Olaius 
OF  GBEDiroRS— Obliqations  of  Contbacts. 

Where  after  the  insolvency  of  a  bank  Const. 
1901,  i  250,  giving  holders  of  bank  notes  and 
depositors  who  bad  not  stipulated  for  interest 
preference  In  payment  was  eliminated,  the  elim- 
ination does  not  affect  the  rights  of  the  deposi- 
tors, for  constitutional  provisions  and  statutes 
always  operate  prospectively,  and  not  retro- 


spectively, unless  the  words  used  dearly  in- 
dicate that  a  retrospective  operatitm  was  in- 
tended, and  to  construe  the  elimination  as  hav- 
ing a  retrospective  effect  would  violate  Const 
U.  S.  art  1,  {  10,  prohibiting  the  passage  by  a 
state  of  any  law  impairing  the  obligation  of 
contracts. 

[Gd.  Note. — ^For  other  caites,  see  Banks  and 
Banking,  Cent  Dig.  §8  187,  188;  Dec.  Dig. 
^80(4);  Constitutional  Law,  Cent  Dig.  H 
471,  493;  Dea  Dig.  «s»162.] 

Appeal  tnm  City  Court  ot  Birmingham; 
H.  A.  Sharpy  Judge. 

Petition  by  T.  H.  Harris  against  A.  E. 
Walker,  as  Saperintendent  of  Banks,  for 
mandamus  to  said  Walker  requiring  him  In 
the  payment  of  the  dividend  to  pay  petition- 
er a  dividend  equal  In  proportion  to  that 
paid  depositors  who  had  not  stipulated  for 
interest  Decree  for  respond^t,  and  com- 
plainant appeala  Affirmed. 

The  petition  avers  that  Harris  is  a  resident 
citizen  of  Birmingham,  and  that  the  Jefferson 
Connty  Bank  is  a  corporation  organized  for 
the  purpose  of  carrying  on  a  banking  busi- 
ness, and  that  it  continued  In  such  business 
to  January  28,  1916.  when  said  Walker,  as 
superintend^  of  banks,  took  ciharge  of  the 
affairs  of  said  bank  for  the  purpose  of  liquida- 
tion as  provided  by  law,  and  still  haa  charge 
of  said  bank  for  aald  purpose;  that  on  Au- 
gust 17,  191S,  petiti<mer  deported  In  said 
bank  $34346,  under  a  contract  with  said  bank 
stipulating  that  said  deposit  should  bear  in- 
terest from  date  at  the  rate  of  4  per  cent  per 
annum,  In  evidaioe  ot  which  a  certificate  of 
deposit  waa  Issued  by  aaid  bank  to  petition- 
er; that  since  taking  over  the  affairs  of 
said  bank  said  si^wrintendent  has  declared 
and  paid  a  dividend  of  80  per  cent.  In  fovor 
of  depositors  of  said  bank  who  had  not  stip- 
ulated for  Interest,  and  that  said  Walker,  as 
such  superintendent,  at  the  time  ot  the  filing 
of  said  petition  was  preparing  and  proceed- 
ing to  declare  and  have  Issued  and  paid  to 
the  depositora  of  said  bank  who  had  not 
stipulated  for  Interest  an  additional  dividend 
of  20  per  cent. ;  petitioner  has  made  demand 
upon  aald  snperlntendent  that  in  declaring 
and  issuing  and  paying  said  dividend  (tf  20 
per  ceitt  there  be  Included  deposlttnrs  who 
had  stipulated  for  Interest,  and  that  such 
superintendent  issue  and  pay  dividends  to 
petitioner  upon  his  said  deposit;  that  said 
superintendent  had  at  the  time  of  the  filing 
of  this  petition  in  bis  custody  sufficient  mon- 
eys to  declare  a  dividend  of  20  pu  cent  upon 
the  deposits  of  those  who  had  not  stipulated 
tor  interest,  and  that  sncb  moneys  then  in 
the  hand  of  sndi  snperintendrait  as  part  of 
the  assets  of  said  bank  was  sufficient  to  pay 
a  10  per  cent  dividend  upon  the  claims  of 
all  depositors  and  creditors  of  said  bank,  in- 
cluding tbose  depositors  who  had  and  those 
who  had  not  stipulated  for  interest,  and  that. 
If  such  dividend  of  10  per  ceaL  be  declared 
in  favor  ot  plaintiff,  he  would  be  entiUed  to 
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receive  ttie  snm  of  (3,484.01 ;  that  ttae  assets 
of  tbe  bank  are  not  sufficient  to  pay  in  full 
all  of  the  depositors  who  have  and  those  who 
have  Dot  stipulated  for  interest,  t<^ther  with 
tbe  other  creditors  of  said  bank;  the  said 
Walker,  as  aach  superintendent,  has  failed 
and  refused  to  pay  petitioner  such  dividend ; 
tliat  the  passage  of  the  amendment  of  the 
Constitution  of  Alabama  stnidng  therefrom 
section  250,  art.  13,  •entitled  "the  petitioner 
to  the  relief  prayed.'* 

Defendant  answered  the  petition  and  set 
np:  First,  that  the  amendment  to  the  Con- 
stltutlon  striking  therefrom  section  200  was 
not  adopted  by  the  vote  of  a  majority  of  tbe 
qnaUfled  voters  voting  In  tbe  election  upon 
the  amendment  thereat  submitted,  the  total 
vote  on  amendment  Na  1,  tbe  educational 
amendment,  belns  116,884,  while  tb"  totnl 
vote  on  amendment  No.  S,  the  bank  deposit 
amendment,  was  only  93,805,  of  which  iA)fi7t 
were  cast  for  tbe  amendment,  and  48,^'! 
against  it ;  second,  that  said  ammdment  has 
not  been  rendered  effective  by  any  act  of  tbe 
Legislature  so  declaring ;  th^  that  the  bal- 
lot issued  for  the  amendment  electton  did  not 
dearly  Indicate  the  substance  or  subject- 
matter  of  the  proposed  amendment;  fourth, 
that  at  the  amendment  election  the  affairs  of 
tbe  Jefferson  County  Bank  were  in  process 
of  liquidation  by  the  respondent,  Walker,  In 
accordance  with  the  then  existing  law,  he 
having  taken  charge  of  on  January  28,  1916 ; 
that  the  rights  of  deiwsitors  who  had  not 
stipulated  for  Interest  had  already  attached, 
and  the  amendment  In  question  was  not  ret- 
roapectlTe  In  its  operatffm,  and  dU  not 
change  tbe  relative  status  and  rights  of  the 
prevtons  depositors,  nor  of  other  creditors  as 
to  banks  already  In  process  of  liquidation. 
Demurrers  were  overruled  to  the  answer,  and 
the  alle^tlons  of  facts  In  both  petition  and 
answer  being  confessed  as  true  <nt  final  hear- 
ing, ttae  trial  court  doited  relief  and  dto* 
missed  the  petition. 

C.  C.  Nesmith,  of  Birmingham,  for  appel- 
lant. Coleman  &  Ooleman,  of  Btrmltti^m, 
for  appellee. 

SOMERVILLE,  J.  [1]  Under  section  1  of 
article  17  of  the  Constitution  of  1875,  pro- 
viding for  the  submission  to  tbe  people  at 
a  general  election  of  amendments  to  the 
Constitution,  to  be  proposed  by  act  of  the 
Legislature,  such  amendments  became  valid, 
as  parta  of  the  Constltation,  if  it  appeared 
that  "a  majority  of  all  the  qualified  electors 
ot  the  state  who  voted  at  said  electton  voted 
In  favor  of  the  proposed  amendments." 

In  May  v.  Mayor  &  Aldermen  of  Blrmli^- 
bam,  123  Ala.  306,  318,  26  South.  537,  It  was 
held,  with  respect  to  the  italicized  clause  as 
above  noted  that  It  plainly  required  for  tbe 
passage  of  an  amendmwt  the  affirmative  vote 
of  a  majority  of  those  who  voted  at  the  elec- 
ti<Hi  in  graeraL 

Section  28i  of  the  Constitution  of  IBOl  has 


clearly  substituted  a  different  requirement 
in  this  regard,  and  declares  that: 

"If  it  shall  appear  that  a  majority  of  tbe 
qualified  voters  who  voted  at  said  elwtion  op- 
OD  tiie  proposed  amendments  voted  in  favor  of 
same,  such  amendments  ahaU  be  vaUd  to  aU  In- 
tents and  pnrposM  as  parts  of  tliis  Ocmstitu- 
tion." 

The  only  question  of  doubt  suggested  by 
tills  language  is  whether  the  vote  for  each  in- 
dividual amendmoit.  where  two  or  more  are 
submitted  at  tbe  same  election,  must  be  a 
majori^  of  the  highest  number  voting  upon 
any  amendment  or  merely  a  majority  of 
those  voting  njxm  the  single  amendmrat  In 
question. 

We  can  discover  no  reason  either  of  sub- 
jective relevancy  or  of  objective  iwllcy  whidi 
would  render  prolmble  a  purpose  on  the  part 
of  the  makers  ot  the  Constitution  to  so  con- 
catenate a  number  of  separate  and  unrelated 
amendments  as  to  make  tbe  highest  vote  on 
any  amendment  the  basis  for  the  adoption  of 
all  of  tbe  others;  nor  does  tbe  language  of 
the  ordinance  require,  by  any  reasonable  in- 
tendment dedudble  therefrom,  such  a  narrow 
constructlott.  It  is  usual  In  the  construction 
of  statutes,  a  contrary  intention  not  aiqtear- 
Ing,  to  h(dd  that  singular  and  plural  forms 
are  interchangeable  (36  Cyc  112^  1),  and  sec- 
tion 1  of  our  Code  so  provides. 

We  think  that  "the  qnaUSed  voters  who 
voted  at  said  Section  upon  the  proposed 
amendments"  means,  with  respect  to  each  of 
the  pressed  amendments,  a  majority  of 
those  voting  on  that  particular  amendment. 
We  bold,  therefore,  that  the  proposed  amend- 
ment eliminating  section  260  from  the  Consti- 
tution was  duly  adopted  by  the  number  of 
votes  required  by  section  284  of  that  instru- 
ment 

[2]  SecUon  28Q,  after  providing  fbr  the 
form  of  the  ballot  and  tbe  mode  of  express- 
ing tbe  voter's  dK^ce  in  such  elections,  de- 
clares that  "no  amendment  shall  be  adopted 
unless  It  receives  the  affirmative  vote  of  a 
majority  of  all  the  qualified  electors  who  vote 
at  such  election."  This  provision  must  of 
course,  be  interpreted  In  connectiou  with  its 
predecessor,  section  284,  and  the  words  "such 
election"  can  only  mean  the  election  on  any 
proposed  amendment  And  hence  the  lan- 
guage quoted  from  section  285  does  not  mean 
that  an  amendment  must  be  adopted  hy.  a 
majority  of  those  voting  for  candidates  at  a 
general  election,  when  the  two  elections  occur 
at  the  same  time.  Counsel  for  appellee  do 
not  suggest  such  a  meaning,  and  the  context 
obviously  refutes  It. 

[3]  When  a  constitutional  amendment  is 
adopted  in  the  manner  specified  by  the  Con- 
stitution, and  there  Is  nothing  to  indicate 
that  the  matter  is  referred  to  the  Legislature 
fbr  further  action,  it  will  be  construed  as 
self-executing,  and  effective  from  the  date  of 
its  adoption.  Tliis  very  section  now  eliminat- 
ed (section  250)  was  itself  held  to  be  self- 
executing,  and  its  revocation  is  even  more 
obviously  so.    Taylor  v.  Hutchinson,  146 
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Ala.  202,  40  Soatb.  lOS.  The  baUot  used  at 
the  amendment  election  fally  compiled  with 
the  requlrementa  of  section  280  of  the  Con- 
stitution, and  that  ohjectlou  Is  without  merit 
[4]  It  remains  only  to  consider  whether 
this  amendment,  as  adopted,  affects  the 
rights  of  the  depositors  of  a  hank  already 
Insolvent,  so  that  In  the  distribution  of  Its 
assets  those  depositors  who  stipulated  for  In- 
terest are  placed  upon  an  equality  with  those 
who  did  not;  in  short,  does  it  destroy  the 
preference  accorded  by  the  eliminated  section 
to  depositors  of  the  latter  class  over  all  oth- 
er creditors  of  an  InsolTent  bank? 

"Conatitutional  provisions,  like  statutes,  al- 
ways operate  prospectiTely,  and  not  retrospec- 
tively, unless  the  words  used  or  the  objects  to 
be  accomplished  clearly  indicate  that  a  retro- 
spective operation  was  Intended."  8  Oyc.  74S, 
746,  and  cases  cited. 

This  rule  of  construction  clearly  forbids 
the  int^dmeat  of  retrospective  operation  in 
the  adoption  of  this  amendment.  But,  even 
If  such  intendment  could  be  Impnted,  sudi  a 
construction  would  be  plainly  vlolatlre  of  sec- 
tion 10  of  article  1  of  the  federal  Constitu- 
tion, which  inhibits  the  passage  by  a  state 
of  any  law  impairing  the  obligations  of  con- 
tracts. This  is  made  unmistakably  clear  by 
what  we  have  recently  said  in  dlscusslns  the 
operation  of  the  repealed  provision  and  the 
relative  rights  of  deposlton  and  creditors 
thereunder.  To  quote : 

"The  section  creates  two  classes  of  creditors 
and  ordains  a  preference  in  respect  of  the  pay- 
ment of  the  demands  of  one  dasi  over  the  other 
class.  The  preferred  class  is  nmstltated  of 
those  who  have  not  stipulated  for  interest. 
Those  of  this  class  have  established  for  them 
a  sQperior,  a  first  right  to  have  their  demands 
against  the  insolvent  institution  satisfied  oat 
of  its  assets.  Those  of  the  class  who  have  stip- 
ulated for  interest  are  denied  the  right  to  have 
.  their  demand  which  is  pt^icated  of  an  inter- 
est-bearing deposit  paid  m  whole  or  in  part  un- 
til the  demands  of  the  creditors  of  the  prefer* 
red  class  are  satisfied.  The  effect  of  the  organic 
law  enters  into,  affects,  and  governs  as  to  rigbts 
as  well  as  otherwise  every  deposit  in  a  bank 
in  this  state,  whether  the  deposit  is  accompani- 
ed by  a  stipulation  for  Interest  or  not.  Its 
<^eration  is  tiEective  when  the  deposit  is  made ; 
and,  if  the  character  of  the  deposit,  with  respect 
to  interest,'  is  not  changed  in  good  faith  by  the 
bank  and  the  depositor  before  insolvency  mter- 
venes,  the  status  remains  Bzed  and  controls 
absc^utety  the  subeequenit  adminlBtration  of 
the  insolvent  estate.  It  neeeasaril;  results 
from  this  effect  of  the  provisions  of  the  Consti- 
tution that  (except  In  the  vary  rare  cases  where 
the  depositor  stipulating  for  interest  at  the 
same  moment  becomea  a  debtor  of  the  banK 
through  a  loan  by  the  book  to  the  depositor  so 
Btipalating)  the  depositor  stipulating  for  inter- 
est  agrees  that,  in  the  event  of  insolvency,  the 
satisfaction  of  his  demand  will  await  the  full 
satisfaction  of  the  demands  of  the  depositors 
who  have  not  stipulated  for  interest.  Like 
considerations  lead  to  the  further  result,  re- 
marked in  Taylor  v.  Hutchinson,  that  deposi- 
tors who,  not  contracting  for  interest  on  their 
dnKjslts,  have,  when  making  their  deposits, 
r^otful^  looked  to  the  provisions  of  the  sec- 
tion 'as  their  protection  in  case  of  insolvency.'  " 
Walker,  Supt,  etc.,  v.  McCrary,  73  South.  842. 


Since  the  right  of  these  depo^dtora  of  this 
Insolvent  bank  who  did  not  stipulate  for  In- 
terest to  be  satisfled  In  full  before  other 
creditors  are  paid  arises  out  of  their  contract 
with  the  bank  as  ccntrolled  by  the  constitu- 
tional guaranty  then' In  force,  it  Is  in  the  full- 
est sense  the  ''obligation  of  a  contract" 
which  cannot  be  Impaired  by  either  the  Con- 
stitution or  a  statute  of  this  state. 

It  results  that  the  petitioner  was  not  enti- 
tled to  the  relief  prayed  for,  and  the  petition 
was  properly  dlamlased.  X«t  the  Judgment 
be  affirmed. 

Affirmed. 

ANDERSON,  a  and  UATFIBIJ)  end 
THOUAS,  JJ.,  ooncnr. 

(199  Ala.  133) 
JOHNS  et  aL  V.  CANNON.   («  Dlv.  4B0.) 
(Supreme  Court  of  Alabama.   Feb.  1,  1917.) 

HoiCBSTKAD  «s»145— Right  of  Widow— £f- 
ncT  or  Mabhiaob  aitd  Bxuoval. 
Code  1907,  {  4197  (Code  1806,  S  2070,  as 
amended  by  Acta  1903,  p.  ISO),  provides  that 
if  the  decedent  et  the  time  of  his  death  has  no 
homestead  exempt  to  him  and  has  no  other  real 
estate  out  of  which  an  exempt  homestead  can 
be  carved,  the  widow  and  minw  dilldren  may, 
by  petition  in  the  probate  court,  or  by  bill  in 
equity,  have  the  homestead  or  any  other  realty 
owned  by  decedmt  sold,  and  92,000  <tf  the  par- 
chase  money  therefor  applied  by  the  court  In 
the  purchase  of  a  homestead  for  the  benefit  of 
such  widow  and  minor  children  or  either  of 
them.  Section  4199  exempts  certain  personal 
property  to  the  widow  and  minor  diildren, 
while  aectlOB  4228  declares  that  when  a  home- 
stead exemption  has  been  allotted  to  the  widow 
and  minor  children,  or  either,  they  Bb^I  not  be 
held  to  have  abandoned  or  forfeited  the  same 
by  removal  therefrom.  A  widow  who  would 
otherwise  have  been  entitled  to  homestead 
rights  in  the  lands  of  her  deceased  husband 
intermarried  with  a  nonresident  and  removed 
with  him  from  the  state,  pending  proceedings 
to  have  her  homestead  rights  allotted  to  her. 
and  afterwards,  but  beftve  consummation  of 
the  proceedings,  returned  with  her  husband  to 
reside  in  the  state.  Beld,  that  as  nonoccupan- 
cy  after  allotment  did  not  work  an  abandon- 
mvat  of  the  homestead,  the  widow  did  not,  by 
her  marriage  and  ranoral,  lose  her  right  to 
claim  the  homestead. 

[EML  Not&— For  other  cases,  see  Homestead, 
Cent.  Dig.  n  268,  277,  280,  285.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  Rose  Johns  Cannon,  for  homestead 
exemptions  to  be  carved  out  of  certain  real 
estate,  tu>on  sale  of  the  same.  Decree  for 
complainant,  and  the  heirs  of  h.  W.  Johns, 
deceased,  former  husband  of  petitioner,  ^ 
peal.  Affirmed. 

CabanLss  &  Bowie,  of  Birmingham,  for 
appellants.  Bnrgtn  &  Brown,  of  Birming- 
ham, for  appellee. 

MAYFIE3LD,  J.  The  abstract  question  of 
law  involved  on  this  appeal  is  whether  or 
not  a  widow  who  would  otherwise  be  entitled 
to  homestead  rights  In  the  lands  of  her  deceas- 
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ed  husband  woold  lose  or  forfeit  such  rights 
by  intermarryliig  with  a  nonresldeDt  and  re- 
moving with  him  from  the  state,  pending 
proceedings  to  have  her  homestead  rights 
allotted  to  her,  and  afterwards,  but  before 
the  oommmmatlou  of  such  proceedings,  re- 
tntnlng  with  her  husband  to  reidde  In  the 
state.  We  feel  no  doubt  that  this  question 
is  correctly  answered  in  the  native.  The 
concrete  case  presented  by  the  appeal  la 
that  appellee  was  the  widow  of  one  L.  W. 
J<^uis,  who  died  In  the  year  1912,  in  the 
city  of  Birmingham,  leaving  a  considerable 
estate  both  In  personalty  and  In  lands.  Ap- 
pellee, as  the  administratrix  of  the  estate 
of  her  deceased  husband,  proceeded  In  the 
probate  court  of  Jefferson  county,  soon  aft- 
er the  death  of  her  said  husband,  to  ad- 
minister on  the  estate  and  to  have  allowed 
and  allotted  to  her,  her  statutory  exemptions 
as  widow.  The  personalty  was  so  allotted  to 
her  as  such  widow,  but  as  to  her  home- 
stead Tif^ts  the  allowance  or  allotment  was 
not  consummated  In  the  probate  court,  be- 
cause the  commissioners  appointed  to  allot 
the  same  reported  that  the  homestead  of  the 
deceased  husband,  "after  being  reduced  to 
its  lowest  practical  area,  still  exceeds  $2,000 
in  value,  thereby  rendering  It  impracticable 
to  allot  and  set  it  off."  Before  sale  of  the 
homestead  for  the  purpose  of  allowing  $2,000 
of  the  purchase  price  to  be  set  aside  to  the 
widow  as  a  homestead  fund,  as  section  4220 
of  the  Oode  directs,  the  administration  of 
the  whole  estate,  including  the  allotment  of 
homestead,  was  removed  Into  the  chancery 
court  ot  Jefferson  county;  and  the  widow* 
pending  the  proceedti:^  remarried,  T»c<hii- 
Ing  the  wife  of  a  Mr.  Cannon,  who  then  re- 
sided In  St  Lonls,  Ma  The  parties  resided 
for  a  time  in  Missouri;  bat  both  removed 
back  to  Birmingham,  Ala.,  before  the  allot- 
ment of  homestead  and  the  conclusion  of  the 
administration  of  the  estate,  and  were  there 
residing  when  the  decree  was  rendered  al- 
lowing Mrs.  Cannon  $2,000,  as  a  homestead 
fund,  out  of  the  estate  of  her  former  (de- 
ceased) husband.  From  the  decree  mention- 
ed this  appeal  is  prosecuted. 

The  main  omtentlon  for  appellants  on 
this  appeal  Is  that  appellee,  as  the  widow 
of  li.  W.  Jc^ins,  lost*  forfeited,  or  abandoned 
her  right  to  homestead  by  changing  her 
residence  to  Missouri,  as  above  indicated, 
and  that  this  right  did  not  reattach  upon  ber 
subsequently  becoming  a  resident  of  Ala- 
bama. A  great  deal  of  the  argument  and 
brief  of  counsel  <m  each  side  Is  taken  up  In 
dlflCDSsing  the  questions  and  citing  authori- 
ties, to  the  end  of  showing  that  aK>ellee,  by 
intermarrying  with  Mr.  Cannon,  wh}  redd- 
ed In  Missouri,  and  living  there  with  him, 
lost  her  residence  and  domldUe  in  Alabama. 
In  the  view  we  take  of  the  case  It  la  not 
necessary  or  Important  to  <:onslder  tbese  ques- 
ttons,  for  the  reason  that,  even  If  appel- 
lants contention  as  to  the  fact  of  a  change 
qS  resMUmco  and  d<niilclle  be  corre<% 


lee's  homestead  r^t,  which  had  tliereto- 
fore  attached,  would  not  thereby  be  cut  ctt 

or  defeated. 

It  Is  true  that  this  court  has  repeatedly 
declared  that  exemption  and  homestead  stat- 
utes are  intended  for  the  ttenefit  of  residents 
only;  but  those  dedslons  were  construing 
statutes  which  exempted  property  to  the  res- 
ident only,  or  to  "members  of  his  family," 
and  were  not  construing  the  statutes  as  now 
written.  So  far  as  our  Constitution  and 
statutes  now  exempt  property  to  residents 
only,  they  are,  and  should  be,  so  ccmstrued; 
but  when  the  statutes  no  longer  require  that 
the  widow  or  the  minors  be  members  of  the 
;  husband's,  or  father's,  family.  In  order  to 
be  entitled  to  the  exempt  property,  the  court 
should  not  write  into  sncb  statutes  such  pro- 
visions, or  that  these  parties  must  continue 
to  reside  In  the  state  in  order  to  enjoy  the 
property  which  the  statutes  exempt  to  them 
on  the  sole  conditions  that  the  husband  or 
father  was  a  resident  of  the  state  at  the 
time  of  his  death,  and  owned  such  property 
as  Is  exempt,  and  that  the  parties  to  whom 
It  Is  exempt  wer6  then  his  widow  or  minor 
children,  no  matter  where  they  resided. 
This  change  in  the  statutes,  and  therefore  of 
the  decisions,  was  recently  pointed  out  by 
Mr.  Justice  Sayre,  In  the  (pinion  of  the 
court  In  the  case  of  Ghamb(»edon  t.  Fayet 
et  al.,  176  Ala.  216.  57  Sontb.  846.  where  it 
la  said: 

"It  seems  to  ba  conteDded,  on  the  authority 
of  Er  parte  PearscHi,  76  Ala.  SSI,  that  coiq- 
plainaafs  ward  is  not  entitled  to  exempdmis  of 
any  sort,  because  she  was  never  a  member  of 
decedent's  family.  In  tbat  case  it  was  held 
that  the  exonptiona  of  povonal  property  to  the 
widow  and  minor  children  of  a  decedent,  under 
the  Code  of  1876,  like  t)ie  exemption  of  a  home- 
stead, contemplated  the  ezistenoe  of  a  family 
relation  in  this  state,  lo  that  where  a  decedent 
died  in  this  state,  after  a  residence  of  several 
years,  while  bis  wife  and  children  continued  to 
reside  at  bis  former  residoice  in  another  state, 
and  never  came  to  this  state  until  after  his 
death,  they  were  not  entitled  to  statutory  ex- 
emptionfl  of  personal^.  Tbia  was  put  upon  the 
language  of  section  2B24  of  the  Code  of  1876, 
providinr  that  'any  person  ^ing,  leaving  a  wid- 
ow, or  cEUd,  or  duldren,  under  toe  a^  of  twen- 
t7-(Kifl  years,  members  <^  hii  family,  in  addition 
to  the  exemption  heretofore  made  under  tbis 
diapter  QuMaestead  exnnptioDi,  there  shall  be 
exempt  sil  the  wearing  apparel  of  the  deceased/ 
etc.  But  the  law  was  significantly  dianged  in 
the  codification  of  1886,  wh«i  the  section  was 
made  to  read :  'In  favor  of  the  widow  and  minor 
child  or  children,  or  tither,  of  soch  decedenL 
there  shall  Iw  exempt  from  administratitai  and 
the  payment  of  debts  *  *  *  all  the  wearii» 
apparel  of  the  decedent,'  etc.  Oode  1886,  {  2546. 
Sncb  has  been  the  language  of  the  provision 
since  that  time.  Oode  1907,  S  4190.  And  in 
190»  (Acts  1908,  p.  ItSO)  section  2070  of  the 
Oode  of  1896,  wiudbi  provided  for  uonptions  In 
lieu  of  homestead,  was  amended  so  as  to  read  as 
section  4197  of  the  Code  of  1907  now  reads;  the 
efFect  being  that,  if  decedent,  at  the  time  of  his 
death,  has  no  homestead  exempt  to  Mm,  or  has 
no  other  real  estate  out  of  whidi  a  homestead 
can  be  carved,  'the  widow  and  minor  children, 
or  either  of  them,  may  by  petition  in  the  probate 
court,  or  by  tan  in  equity,  have  the  homestead  or 
any  other  real  estate  owned  by  the  decedent  at 
the  time  of  fals  death  sold,  and  two  tbtniMnd 
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dollars  of  ttie  purchase  money  therefor  applied 
by  the  «onrt  In  the  purchase  of  a  homestead  for 
the  benefit  of  audi  widow  and  minor  children, 
or  either  of  them.'  •  •  •  But  for  the  decree 
of  divorce  the  wife  would  have  been  entitled  to 
homestead,  notwithstanding  she  bad  lived  apart 
fixHn  her  husband  tot  years  prior  to  his  death. 
Coker  v.  Ooker.  160  Ala.  269.  49  South.  684,  135 
Am.  St.  Rep.  99;  Nolen  v.  Doss,  133  Ala.  259, 
81  South.  969.  The  language  of  the  statute 
providing  for  homestead  and  other  exemptions 
tor  minor  diildren  covers  the  case  of  this  child, 
and  it  is  not  within  the  province  of  the  court 
to  ingraft  upon  it  any  exceptions." 

The  decision  above  quoted  we  think  is  con- 
closiTe  of  the  material  qoestlon  Involved  on 
this  appeal ;  and  we  can  see  no  doubt  as  to 
its  correctness,  when  our  present  statutes  of 
exemptions  are  examined  and  compared  with 
former  statntes  under  wMdi  the  decisions 
relied  upon  by  the  appellants  were  rendered. 
The  statutes  then  construed,  being  material- 
ly and  radically  changed  in  respect  to  the 
question  here  involved,  are,  of  course,  not 
now  apt  or  controlling. 

It  Is  very  true  that  this  court  formerly 
held  that  the  homestead  right  which  the  wid- 
ow and  minor  children  acquired  in  the  lands 
of  the  deceased  husband  or  father  was  a  mere 
rigjit  to  occupy ;  that  sucb  right  was  neither 
vMidlble  nor  alienable,  and  was  lost  by  re- 
moving from  the  premises;  but  the  statutes 
under  which  this  holding  obtained  have  all 
long  since  been  changed.  This  court,  speat- 
Ing  through  that  accurate  writer.  Justice 
Sharpe,  in  the  case  of  Tartt  v.  Negus,  127 
Ala.  307,  28  South.  715,  said: 

"Since  the  passage  of  the  act  of  February  28. 
1889.  now  embodied  in  part  in  section  .ilOl  of 
the  Code,  occupancy  of  the  h<Hue8tead  la  not 
necessary  to  the  preservation  of  the  homestead 
richt,  The  forfature  dealt  with  in  Banka  v. 
Speers,  97  Ala.  560  [11  South.  841],  occurred 
before  the  passage  of  that  act,  and  the  decision 
was  placed  expressly  np<m  that  consideration. 
Tbm,  with  reference  to  whether  a  sale  made 
after  that  act  was  adopted  would  forfeit  me 
homestead  right,  the  court  said  that  'on  prin- 
ciple it  would  seem  that  it  should  not'  In  Gar- 
land V.  Bostick,  118  Ala.  209  [23  South.  698],  it 
was  held  that  under  the  statute  removal  from 
and  renting  out  of  the  exempted  premises  did  not 
work  a  forfeiture.  If  the  widow  may  without 
occupation  lease  to  others,  no  good  reMon  ap- 
pears why  her  entire  right  may  not  be  diBpoaed 
of  by  ft  sale,  and  we  think  the  act  was  intended 
to  allow  such  disposition  of  the  right  as  might 
best  suit  the  interest  of  those  for  whose  banefit 
the  exemption  was  created." 

In  the  case  of  Coker  v.  C3oker,  160  Ala.  270, 
49  South.  684, 136  Am.  St  Rep.  99,  the  court, 
speaking  through  I>en8on,  J.,  said: 

"The  sole  qnestioB  for  determination  is  wheth- 
er a  widow,  who  had  lived  apart  from  the  hus- 
band for  two  years  or  more  prior  to  his  death, 
but  between  whom  and  the  huaband  there  had 
been  no  dissolution  of  the  marital  relations,  is 
wtitled  to  a  homestead  exemprton.  We  regard 
the  question  as  being  ruled  in  tho  affirmative  h: 
the  decision  In  the  case  ot  Nolen  t.  Dobs, 
Ala.  259,  31  South.  969.  It  was  there  urged, 
upon  the  grounds  made  the  basis  of  the  conten- 
tion in  this  case,  that  the  widow  was  not  entitled 
to  share  in  the  distribution  of  the  husband's 
personal  estate.  The  court,  spenking  through 
the  present  Cliief  Justise,  said:  'The  law  as  it 
is  written  ia  plain,  and  it  is  not  within  the  prov- 
ince of  the  court  to  ingraft  upon  it  any  excep- 


tions. As  long  as  the  marital  ration  In  law 
continues,  just  so  long  the  rights  of  the  wife 
under  this  statute  exist.'  The  principle  is  the 
same  in  respect  to  the  rif^hts  of  the  widow  to 
have  realty  of  the  husband  exempt  to  her.  The 
statute  does  not  make  separation  terminate  the 
widow's  right,  and  it  would  be  judicial  legisla- 
tion if  the  courts  should  do  so." 

The  right  of  the  widow  and  minor  children, 
one  or  both,  to  homestead  exemption  In  the 
lands  of  the  deceased  husband  or  father,  re- 
spectively,  depends  upon  the  existing  status 
of  the  lands  and  ot  the  parties  at  the  time 
of  the  death  of  the  husband  or  father.  The 
ai^t,  title,  or  interest  of  the  widow  vests 
at  the  death  of  the  husband,  though  It  la 
thereafter  formally  allotted  by  jivoper  pro- 
ceedings In  tlie  pn^er  court.  The  right  of 
the  widow  or  of  the  minors  la  not,  by  our 
present  statute,  made  to  dqtend  upon  the 
residence  of  the  boieflclarles,  but  upon  the 
residence  of  the  husband  or  father.  If  the 
right  to  the  vesting  is  not  made  to  depeoA  up* 
on  the  roddence  of  those  who  take,  but  upon 
the  reiEddaice  €t  the  decedent  at  the  time  of 
his  death,  surely  tiie  reeted  interest  is  not 
lost  by  a  dionge  of  resldoice  during  the 
contlnuanoe  of  the  estate  so  Testing. 

At  one  time  the  r^ht  of  the  widow  and 
minor  diildroi  to  take  ttie  homntead  of  the 
husband  or  father  oa  his  death  did  depend 
upon  their  residence  with  the  deceased  at  the 
time  of  his  death;  In  order  to  take,  or  for  the 
exemptlMi  to  Test,  those  who  took  had  to  be 
a  part  of  the  family  of  the  deceased.  Then 
the  only  rt^t  which  the  widow  or  minors 
took  was  the  mere  right  to  possess,  use,  or  oc- 
cupy. It  was  then,  so  tar  as  the  homestead 
was  concerned,  a  mere  quarantine  right.  At 
the  present  time  they  take  a  vested  property 
right  therein,  by  rlrtne  of  the  statute ;  and 
this  may  be  vendible  and  alienable.  The 
estate  th^  now  take  may  be  for  years,  for 
life,  or  In  fiee,  d^miding  upon  the  facts  oi 
each  partio^r  case. 

'Vbia  record  indisputably  shoiws  that  ap- 
pellee  would  hare  been  entitled  to  the  exemp- 
tions herein  datmed,  had  she  not,  after  the 
right  thereto  had  vested,  and  while  proceed- 
ings were  pending  to  have  the  homestead  al- 
lotted, married  a  nmresldent  of  this  state 
and  tar  a  time  resided  with  him  in  another 
state.  We  do  not  understand  tioBt  appel- 
lants* brief  that  they  dispute  or  contest  this 
proposition;  but  they  Insist  that  when  appel- 
lee thus  became  the  wlf6  of  anotlier  man,  a 
ncmrestdent  of  this  state,  she  ahandimed, 
forfeited,  and  lost  her  right  or  claim  to  home- 
stead ezemptions  In  the  lands  of  her  fbrmer 
(deceased)  husband.  Oounsd  are  In  error,  in 
this  contention ;  neither  the  subsequent  mar- 
riage of  the  widow  nor  the  change  of  her 
residence,  under  our  laws,  is  an  abandonment 
of  her  claim  to  the  ^emptlon  before  it  Is 
allotted,  or  even  after  it  Is  allotted.  The 
law  in  respect  to  exemptions  to  the  widow 
and  minors  In  this  particular  Is  ditTereut 
from  that  in  respect  to  exemptions  of  proper- 
ty to  the  husband  or  fother,  J{hUe  living. 
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from  tSK  deUa  and  demands  of  bis  creditors 
or  from  sale  under  legal  process.  In  tbe  lat- 
ter case,  the  rlg^t  of  exemivtlonB  Is  by  statute 
limited  to  residents  of  tbe  state ;  canseqanit* 
I7,  vben  one  ceases  to  be  a  resident  of  this 
state,  the  right  to  the  exemptions  ceases; 
vhUe  in  the  former  case,  the  exemptions  are 
to  t3ie  widow  and  minor  Gbildren  of  a' de- 
ceased resident — Dot  to  the  widow  and 
minora  irito  are  residents.  The  statutes  do 
not  now>  require  that  tbe  widow  and  minors, 
one  or  all,  shall  be  residents,  even  In  order 
that  the  rigtt  shall  test;  nor  do  they  pro- 
Tide  that  It  shall  cease  upon  their  bectxnlns 
nonresldeats.  The  homestead  la  not  exempt- 
ed to  them  on  condltl<m  that  thej  reside 
fb«eln,  or  so  long  m  they  shall  remain  on  It 
or  remain  resitoits  of  the  state;  but  Is  In 
tetms  by  the  statute  exonpted  to  them,  from 
the  admlnistratltm,  or  from  the  payment  of 
tbe  debts  of  the  deeeased,  during  tbe  life 
«f  the  widow  or  tbe  minority  of  the  chUdrai ; 
and  in  some  instanoes  the  absolute  fee-simple 
title  Is  vested  in  them.  There  are  no  pro- 
^dons  In  our  statutes  to  t3ie  effect  that  toav- 
ing  the  homestead  or  tbe  state,  or  eren  be- 
oomine  nonresidents  of  the  state,  amounts  to 
an  abandonment  of  their  right  or  intereiri:  in 
the  homestead  so  allotted  to  them,  or  <a  VbeSr 
right  to  have  it  so  allotted.  In  ftict,  section 
4228  of  the  Oode  expressly  proTldes  that  tbey 
shall  not  be  held  to  have  abandoned  the  home 
so  allotted  by  removing  tberefrom.  Another 
statute  (section  4106)  expressly  provides  that 
tbe  rmts  and  profits  of  tbe  homestead  of  the 
deceased  resident  shall  Inun  to  the  widow 
and  minor  chUdren,  without  regard  to  th^ 
residence  upon  the  homestead  or  within  the 
state.  The  residence  of  tbe  deceased  on  the 
land  and  In  tbe  8tate»  at  the  time  of  bis 
death.  Is  all  that  the  statutes  require,  to 
the  vesting  of  the  homestead  in  the  widow 
and  minors  during  the  life  of  the  widow  and 
the  mlnori^  of  tbe  child  or  children,  ''which- 
ever may  last  terminate."  In  some  cases, 
mentioned  in  the  statnte,  the  right  and  title 
thereto  vests  in  them  in  fee  simple. 

Our  present  statutes,  exempting  property 
ot  deceased  residents  to  the  widow  and  minor 
4diUdren,  are  now  a  part  of  our  statutory 
law  of  descent  and  distribution,  as  well  as 
of  our  statutory  system  exempting  certain 
property  frora  tbe  claims  oC  creditors  and 
from  legal  process. 

If  removing  from  the  homestead  after  it  Is 
allotted  la  not  an  abandonment  thereof  (Code, 
{  4228),  surely  removing  from  tbe  state  pend- 
ing proceedings  to  allot  Is  not  such,  Tbe  ben- 
eficiaries cannot  occupy  It  as  a  homestead 
until  It  Is  allotted ;  and,  If  no  allotment  can 
be  made,  then  most  certainly  they  do  not 
abandon  the  $2,000  allowed  them  In  lieu 
tbereof.  by  removing  from  the  state  pending 
proceedings  to  acquire  such  amount  In  lieu 
of  the  homestead.  We  have  shown  that  the 
rit^  is  not  dependent  upon  their  being 


residents  of  tbe  state,  nor  np<m  tlietr  residing 
on  the  homestead  at  the  time  of  the  death  of 
decedent;  and  this  record  discloses  no  fact 
to  show  a  waiver  of  the  right  by  appellee  to 
dalm  the  |2,000.  She  has  ever  insisted  i^on 
her  rl^t  to  have  it  awarded  to  her,  both 
wben  a  resident  and  a  nonresident  of  this 
Btata 

It  Is  wholly  unnecessary  to  pass  upon  the 
various  questions  argued  In  brief  of  counseL 
Even  conceding  the  facts  to  be  as  contended 
for  by  api»ellanta,  the  decree  <tf  the  chan- 
odlor  was  in  all  things  correct*  and.  bad 
every  ruUng  against  app^nts,  complained 
of,  exaept  the  rendition  of  0»  decree  anneal- 
ed from,  been  In  their  fiivor,  the  decree  would 
have  been  correct,  and  tbe  only  proper  one 
to  be  rendered. 

Affirmed. 

AJNBBRSON,  O.  3.,  and  SOMBBTILLB 
and  THOMAS,  J  J.,  concur. 


<199  Ala.  123) 

WALSH  et  aL  T.  STATE  ex  rd.  OOOK  et  aL 

a  Div.  960.) 

^Dpreme  Oonxt  of  Alabama.    Fab.  1,  1617.) 

1.  OoBPORATioNB  4»283(1)— OmoxB^-Euo- 
Tiow— Time. 

Code  1907,  S  3468,  provides  that  every  cor- 
poration must  have  at  least  threft  directors,  who 
shall  own  stock,  and  who  shall  be  elected  annual- 
ly and  hold  office  for  one  year  and  until  their 
snccesBors  are  elected.  Section  8464  provides 
that  failure  to  elect  directors  shall  not  dissolve 
the  corporation,  bat  the  existing  directors  shall 
bold  over.  Sectlim  3478  provides  for  annual 
stockholders'  meeUngs.  Section  3481  authorizes 
corporations  to  make  and  alter  by-laws  for 
transaction  of  business.  Held  that,  constmed 
together,  snch  sections  ccmtemplate  that  if  the 
election  of  directors  is  not  held  on  the  designated 
date,  the  election  may  be  held  within  a  resson- 
able  time  thereafter. 

[Ed.  Note.— For  other  cases,  see  Oorporatlans, 
Cent  Dig.  M  11»5. 1198-1205, 1349%.! 

2.  Mandahus  «=3l27— Cobpobatk  Omoras— 
E?LKonoir— NoTicK. 

Tbe  duty  of  the  corporation  "committee**  to 
warn  of  annual  meetings  for  election  of  officers 
may  be  enforced  by  msndamus. 

[Ed.  Note.— For  other  cases,  see  Mandsmus, 
Cent  Dig.  I  262.] 

3.  OoBPosATioRs  «=»2830!)— Omens— SxjDo* 
HON— Right  to  Vote. 

The  right  to  hold  annual  elections  for  direc- 
Um  of  a  corporation  and  to  vote  at  such  elec- 
tions is  a  right  that  is  inherent  in  the  ownership 
of  stock  in  the  corporation;  and  a  stockholder 
who  appears  by  the  books  of  the  corporation  to 
be  such  cannot  be  deprived  of  this  right  upon  the 
allegation  that  he  proposes  to  use  his  legal  rfgfats 
for  purposes  which  oth^r  stockhcdders  may  think 
□ot  to  the  best  interests,  or  even  to  tbe  detri- 
ment of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Oorporatlonsi 
Cent.  Dig.  H  1207-1220.] 

4.  COBPOaATTOKS  «=>294— OmcxBs— Tkbhb. 

A  director  cannot  be  suspended  or  ranoved 
from  office  until  the  end  of  his  term,  at  least 
without  cause,  and  if  unlawfully  removed  from 
office,  he  is  entitled  to  be  reinstated  in  an  ap- 
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proprUte  action  to  test  the  tttto  to  tbe  office  ot 

director. 

IBd.  Note.— For  other  casei,  MC  Corpora tionB, 

Cent,  Dig.  Si  1263-1266-1 

B.  COBFORATIONS  <C»288(1)— OUAOHa— EUO- 

Tion— Tii«. 
Where  tbe  charter  of  a  corporation  provides 
that  annual  meetings  of  stockholders  shall  be 
held  for  the  election  of  officers  and  directors,  the 
directors  cannot  by  a  change  in  .  by-lawa  bo 
change  the  time  ot  holding  the  annual  election  aa 
to  have  the  effect  of  continalng  themselves  in 
office,  againat  the  will  of  the  majority  stock- 
holders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S5  1195.  1198-1206,  1249^.] 

6.  COBFORATXONB  <&=»19& — AtTNTTAI.  MXETIirO 

OF  Stockholdbbs— TnoG  FOB  Holding. 
Under  Code  1007,  U  3468,  3464.  8478,  and 
8481,  where  the  annual  meeting  of  stockholders 
is  not  called  or  held  on  the  date  prescribed  in 
the  by-laws,  it  becomes  the  duty  of  the  directors 
within  a  reasonable  time  thereafter  to  call  such 
annual  meeting,  end  when  such  meeting  is  held, 
it  becomes  the  annual  meeting. 

[Ed.  Note.— For  other  cases,  tee  Corporstlons, 
Cent.  Dig.  I  783.] 

7.  COBPOKATIonS    «=s>194    —  STOCEH0U>KItS' 

Mbbtino— Calliho. 
The  corporate  directors  are  tbe  proper  ofB- 
:ers  to  cause  to  issue  notice  of  the  stockholders' 
meeting  when  tbe  by-lews  do  not  designate  the 
•ime  and  place. 

[Ed.  Note.— For  other  cases,  see  Corporatkma, 
S^t  Dig.  H  734-74S.] 

i.  COBFOUTXOnS  ^»283(1)— OFnCBBB— EtUEO- 

TiON— Time— Catj.. 
That  the  ownership  of  some  of  the  corpora- 
ticai'a  stock  was  in  litigation,  and  certain  of  Its 
gbock  had  been  boos^t  in  by  the  corooration  at 
a  sale  for  the  purpose  of  enforcing  the  corpora- 
tion's statutory  lien  thereon  for  a  debt  doe  the 
corporation  by  a  stockholder,  was  no  good  rea- 
son why  the  annual  election  should  not  be  held, 
and  me  stockholders  entitled  to  participate 
therrin  given  the  opportunity  to  express  a  choice 
for  directors  and  ouier  officers,  for  the  ensuing 
year. 

TEA,  Note. — For  other  cases,  see  Corporations, 
Cent  Die  Si  1190, 1198-1206, 1249H-] 

9.  CoBPoaATiONS  «=3l71  —  OmcEBS  —  Bight 
TO  Vote. 

nie  stock  book  ia  evidence  of  the  ri^t  to 
vote  the  atock  ahown  to  be  in  the  name  of  its 
owner. 

[Bd.  Notei— For  other  caeea,  aea  OorporationB, 
Gent.  Dig.  K  638-636.] 

10.  CORPOBATIOKS  ^»288(2)— RlGHT  TO  VOTE. 
The  stock  purcluused  by  the  corporation  to 

enforce  its  sta'tutory  lien  becomes  treasury  stock, 
and,  as  sudi,  is  not  entitled  to  be  voted. 

[Ed.  Note.— For  other  cases,  see  Gorporatioos, 
CMt.  Dig.  H  a207-122(M^ 

Appeal  from  Law  and  Slqnity  Court,  Mo- 
bile County;  Saftold  Bemey,  Judge. 

Mandamus  by  tbe  State,  on  tbe  relation  of 
Tfa(Hnas  L.  Cook  and  otbors,  against  J.  M. 
Walsb  and  others,  aa  directors  of  the  Mo- 
bile Towing  &  Wrecking  Company.  From 
an  order  granting  tbe  writ,  tbe  respondents 
appeaL  Affirmed. 

Gregory  L.  Smith  &  Son,  of  Mobile,  for 
appellants.  Stevens,  McCorvey  8t  McLeod, 
of  Mobile,  for  appellees. 


THOMAS,  J.  This  is  an  appeal  from  an 
order  granting  tbe  writ  of  mandamus  com- 
manding the  directors  of  tbe  Mobile  Towing 
&  Wrecking  Company  to  take  the  necessary 
steps  to  hold  an  annual  meeting  of  tbe  stock- 
holders of  said  company.  The  order  was 
made  on  aubmlssloii  upon  the  petition  for  the 
writ,  wltb  tbe  answers  of  tbe  defendanto 
thereto,  and  the  admission  that  witnesses 
present  would  testify  to  tbe  tmtb  ot  the 
allegations  of  d^endants  Walsh  and 

Doi^gan. 

Tbe  question  presented  by  this  appeal  is: 
When  the  by-laws  of  the  corporation  provide 
that  the  directors  shall  be  elected  at  an  an- 
nual meeting  of  stockholders  to  be  held  on  a 
designated  date,  and  that  tbe  officers  and 
directors  then  and  thus  elected  shall  bold 
office  for  one  year  and  until  tb^r  successors 
are  elected,  can  an  election  fOr  officers  and 
directors  be  validly  held  on  another  date, 
where  the  annual  election  was  not  called  or 
held  by  reason  of  tbe  failure  of  the  directors 
or  other  officials  whose  duty  It  was  to  issue 
the  call  therefor? 

Tbe  Mobile  Towing  &  Wret^ng  Company, 
of  which  petitioners  and  respondento  were 
tbe  respective  stockholders  and  directors, 
was  organized  under  and  subject  to  the  pro- 
visions of  article  1,  c.  69,  of  the  Code  of 
1907,  p.  897  et  seq.  The  several  statutory 
prorlrions  pertinent  to  this  inquiry  are  to 
tbe  effect  that: 

"EJvery  corporetloa  organized  under  article  one 
of  this  chapter  most  have  at  least  three  direc- 
tors, wbo  shall  be  owners  of  stock  of  the  corpo- 
ration, and  who  shall  be  elected  annually,  and 
bold  office  for  one  year  and  until  their  succes- 
sors are  elected."  Code,  t  8463 ;  Rush  t.  Auns- 
paugh,  179  Ala.  642,  60  South.  802:  Natluui  v. 
Tompkins,  82  Ala.  487,  2  South.  747. 

And  that : 

The  "failure  to  elect  directors  shall  not  work 
a  dissolution  of  the  corporation,  but  the  exist- 
ing board  of  directors  shall  eonnnue  to  manage 
tbe  affairs  of  the  corporation  until  their  sueoes> 
sors  are  elected."  Code,  {  3464:  Curry  v. 
Woodward,  53  Ala.  371,  375. 

By  section  3478  of  tlie  Code  It  Is  pxorlded 
in  part  as  follows: 

"Meetings  of  the  stockholders  of  a  corporation 
shall  be  hdd  annually,  of  which  meetings,  as 
well  as  special  meetings,  notice  shall  be  ^ven 
as  the  by-laws  prescribe,"  etc 

And  section  84S1  of  the  Code  anthorbes 
a  corporatioQ— 

"to  make  and  alter  at  pleasure  all  needful  by- 
lawa,  rules,  and  regulations  for  the  transaction 
of  its  business,  and  tbe  control  of  its  property 
and  affairs,"  etc. 

[1]  When  said  several  sections  are  con- 
strued together.  It  Is  clear  that  it  was  tbe 
legislative  intent  to  prevent  a  dissolution  of 
the  corporation  by  a  failure  to  elect  new 
directors  at  the  annual  stockholders'  meet- 
ing; that  it  was  In  the  contemplatioa  of  the 
statute  that  there  should  be  an  election  of 
officers  and  directors  annually;  and  that 
when  the  election  was  not  held  as  required 
by  tbe  statute  and  tiie  by-laws,  the  mo- 
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«essorB  In  office  of  such  officers  and  directors 
should  be  elected  within  a  reaaooable  time 
thereafter  by  the  Btockholders. 

[2]  It  has  long  been  declared  law  that  It  Is 
the  dnty  of  the  "society's  cwnmlttee"  to 
warn  of  the  annual  meetings  of  the  society 
for  the  election  of  officers;  and  that  If  this 
dnty  be  neglected  a  writ  of  mandamus*  "di- 
rected either  to  the  society's  committee,  or 
to  the  society  Itself,  would  enforce  the  an- 
nual election  of  the  necessary  offlcera"  Rex 
T.  Cambridge,  4  Burr.  2008,  2011;  Rex  t. 
Tregory,  8  Mod.  113 ;  Congregational  Society 
T.  Sperry,  10  Conn.  200,  208;  Stabler  et  al. 
T.  El  Dora  Oil  Co.  et  bL,  27  CaL  App.  616, 
filO,  ISO  Pac.  643;  People  ex  reL  Hart  t. 
BUcUinrst  (Sup.)  11  N.  Y.  Supp.  670; 
Thompson  on  Corp.  {  810;  9  Hod.  Amer. 
Law,  216;  2  Kent's  Com.  295;  26  Cyc.  8S2; 
1  Thompson  on  Corp.  (2d  Ed.)  807,  810  ;  2 
Coob  on  Corp.  (6th  Ed.)  603. 

[S]  The  right  to  hold  annual  elections  for 
directors  of  a  corporation  and  to  vote  at 
satA  elections  Is  a  right  that  is  Inherent  in 
the  ownership  of  stock  In  the  corporation; 
and  a  stockholder  who  appears  by  the  books 
ot  the  corporation  to  be  such  cannot  be  de- 
prived of  this  right  upon  the  allegation  that 
he  proposes  to  use  his  legal  rights  for  pur- 
poses which  other  stockholders  may  think 
not  to  the  best  interests,  or  even  to  the  detrl- 
ment,  of  the  corporation.  Camden  ft  Atlantic 
Ry.  Co.  V.  Elkins,  87  N.  J.  Bq.  273;  I'ender 
V.  Lushlngton,  L.  R.  (6  Ch.  DIv.)  70;  Hurl- 
tut  v.  Marshall.  62  Wis.  690,  22  N.  W.  852; 
^Wlri^t  V.  Commonwealth,  100  Pa.  660,  1 
AtL  794;  Gommonwealtb  t.  OIU.  3  Whart 
<Pa.)  228,  247;  2  Cook  on  Corp.  p.  1366,  S 
608. 

[4]  A  director  cannot  be  suspended  or  re- 
moved from  office  until  the  end  of  his  term, 
At  least  without  cause.  If  unlawfully  remov- 
ed from  office,  he  is  entitled  to  be  reinstated 
in  an  appropriate  action  to  test  the  title  to 
the  office  of  director.  Moses  v.  Tompkins, 
84  Ala.  613,  616,  4  South.  763;  Crow  v.  li'lor- 
ence  I.  ft  G.  Co..  143  Ala.  541,  39  South.  401 ; 
Med.  &  Surg.  Soc  v.  Weatherly.  75  Ala.  248; 
8.  c,  76  Ala.  667;  People  ex  rel.  Blanlce  v. 
PoweU,  201  N.  T.  194.  94  N.  BL  634. 

[1]  Where  the  charter  of  a  corporation 
provides  that  annual  meetings  of  stockhold- 
ers shall  be  held  for  the  election  of  officers 
and  directors,  the  directors  cannot  by  a 
change  in  by-laws  so  change  the  time  of  hold- 
ing the  annual  election  as  to  have  the  effect 
of  continuing  themselves  In  office,  against 
the  win  of  the  majority  of  stockholders.  1 
Thompson  on  Corp.  i  812;  Mottu  v.  Prim- 
rose, 23  Md.  482;  West  Side  Hospital  v. 
SteOe,  124  HI.  App.  534;  BUdns  Cam.  ft 
Aa  B.  B.  Oo.,  86  N.  J.  lOg.  407.  470;  10  Cyc. 
319. 

In  SUte  V.  Wright,  10  Nev.  107,  ITS,  tbe 
CMef  Justice  said: 

TThe  Hxt  that  the  day  provided  tot  in  the 
Iiy4aw8  for  the  calling  such  an  election  has  pass- 
ed, does  not  josdJ^  tb»  tmateos  U  refasiag  to 


call  tbe  meeting.  Wboi  tht  day  has  oaued  it  is 
the  du^  of  the  tnisteea  to  call  toe  meeting 
within  a  reaaoaable  time— certainly  to  call  it 
whenever  demanded  by  any  stockholder.  When 
called  it  Is  just  as  much  an  annual  meeting  as  if 
called  up<«i  the  day  specified  in  [and  by  the} 
by-law."  Elagg  v.  Lady  Bryan  Co.,  4  Nev. 
406;  Stabler  v.  El  Dora  Oil  Co.  et  al..  supra; 
State  V.  Bonndl,  36  Ohio  St.  10;  2  Cook  on 
Corp.  {  604 ;  1  Thompson  on  Corp.  }  812. 

In  Sylvanla  ft  G.  R.  Co.  v.  Hoge,  129  Ga. 
734.  740,  69  8.  B.  806k  809.  tt  Is  said: 

"For  some  reason,  presomably  because  they 
were  not  informed  that  It  was  in  their  power  to 
legally  elect  a  board  of  directors,  no  action  was 
taken  at  the  January  meeting.  The  term  of  tbe 
old  board  of  directors  expired  at  this  time,  and 
it  was  the  duty  of  the  stockholders  to  have  elect- 
ed their  successes.  As  no  election  was  held, 
any  stockfai^er  could  by  mandamus  compel  the 
calling  of  a  meeting  for  Uie  pnrpoas  of  complying 
with  the  statutory  duty." 

The  rule  Is  thus  stated  in  Stabler  t.  M 
Dora  Oil  Co.,  supra: 

"That  the  stockholders  may  avail  themselves 
of  the  remedy  by  mandamus  to  compel  a  recal- 
citrant board  of  directors  to  call  an  aanael  meet- 
ing for  the  election  of  directors  admits  of  no  con- 
troversy. Mr.  Thompson  in  his  work  on  Corpo- 
rations, I  810,  says:  'Officers  have  been  known 
to  attempt  to  defeat  tbe  will  of  8tockhold«s 
by  purposely  failing  to  give  notice  of  either  reg- 
ular or  special  meetings.  But  where  the  offi- 
cers whose  doty  it  is  to  Issue  the  caU  or  give 
notice  of  a  stockholders'  meeting  either  tail  or 
refuse  to  do  so.  the  stockholders  are  not  without 
remedy.  Whatever  may  be  the  mle  with  refer- 
ence to  tbe  liability  of  officers  under  such  cir- 
cumstances, it  is  now  the  well-settled  mle  Chat 
stockholders  may  by  mandamus  compel  tba  offi- 
cers to  issue  the  call  or  give  the  jftoper  notice 
for  meetings.' " 

In  Pe(vle  ex  rel  Toung  v.  Trustees  of  t3ie 
T^nrn  of  S^alrbury,  61  IlL  152.  It  Is  said: 

"The  old  board  are  still  in  office,  and  may  ex- 
ercise all  tbe  powers  and  should  perform  all  the 
duties  properly  belonging  to  than  in  their  offi- 
cial  capacity ;  and  one  of  those  powers  and  du- 
ties  is  to  give  notice  for  the  election  of  their 
successors.  This  notice  need  not,  necessarily,  be 
given  within  the  year  for  which  they  were 
elected;  'the  sounder  and  better  doctrine'  Is,  as 
laid  down  by  Chancellor  Kent,  that  where  tbe 
members  of  a  corporation  are  directed  to  be 
annually  elected,  the  words  are  only  directory, 
and  do  not  take  away  the  power  incident  to  the 
corporation  to  elect  afterwards,  when  the  annual 
day  has,  by  some  means,  free  from  design  or 
fraad,  been  passed  by.'   2  Kent's  Com.  295." 

The  hardship  of  any  other  rule  Is  stated  in 
People  ex  rel.  Miller  t.  Cummlngs,  72  N.  T. 
436,  as  follows: 

"If  trustees  could  keep  themselves  In  office  by 
not  having  an  annual  election,  the  stockholders 
would  be  powerless,  and  they  might  perpetuate 
themselves  In  power  as  long  aa  they  chose. 
Such  a  coarse  would  also  be  in  direct  opposition 
to  the  mandatory  provision  requiring  that  trus- 
tees to  be  annually  elected  shall  manage  ^e  af- 
fairs of  the  company.  The  enactment  *  *  • 
prevents  any  such  arbitrary  use  of  power  snd 
protects  stockholders  of  cfwporations  fnun  the 
misconduct  of  Oielr  officers  in  this  respect. 
*  *  *  To  bold  that  an  e]ecti<m  of  officers  of 
a  corporation  must  utterly  fail  because  those  in 
power,  by  accident  or  design,  omit  to  do  their 
duty,  and  by  neglecting  to  give  the  proper  notice, 
or  by  failing  to  make  proper  by-laws  for  that 
purpose,  would  be  In  oontravention  of  the  mani- 
£«st  Intention  ot  the  law  and  sanction  a  con* 
Btrsction  entirdy  unwarranted." 
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Aiv^UaDtB  liulat  ttiat  where  no  dectton  of 
dlrect(V8  Is  bad  oa  tlie  date  fixed  by  tbe  by- 
lam,  the  remedy  Is  to  call  a  qwdal  meeting 
of  tbe  stockboldera,  to  amend  Its  by-laws, 
fixing  a  new  date  for  the  annual  electl<m,  and 
then  call  an  ammal  meeting  In  conformity 
with  tbe  by-laws  as  thns  amended ;  that  un- 
til this  procedure  Is  ad<q)ted  no  annual  elec- 
tion can  be  hdd,  though  the  annual  election 
in  the  Instant  case  was  prevented  by  the  un- 
precedented stonn  that  devastated  Mobile 
oa  the  day  on  which  tbe  annual  election  was 
to  be  hdd  according  to  the  by-laws  of  the  cor* 
poration.  The  cases  of  Weatherly  r.  Med. 
&  Surg.  Soc.,  76  Ala.  667,  672,  and  Nathan 
r.  Ton^ddns,  supra,  are  dted  as  authorities. 
in  the  latter  case  this  court  said: 

"Tbe  statutes  fix  the  term  of  ofGce  of  the  dl- 
iectors,  conteniplatiDg  only  aonual  elections. 
Tbt  term  of  office  of  those  first  elected  contin- 
nes  until  the  time  fixed  for  the  atmoal  election, 
•widcih  was  the  third  Tuesday  in  April,  1888. 
No  power  is  conferred  by  the  charter,  or  by  stat- 
ute, and  there  is  no  inherent  power,  to  remove 
directors,  who  are  dected  for  a  definite  period  fix- 
ed by  statute,  before  the  expiration  of  that  pe- 
riod. •  *  •  Hiey  really  constitnte  the  gov- 
emlng  body;  and  tiie  charter  itf  incorporation, 
the  rtatutes  and  the  by-laws,  are  a  contract 
between  tbe  shareholders,  as  to  tiieir  election 
and  the  duration  of  their  term  of  office,  A  ma- 
jority of  tlie  board  of  directors  cannot  abrogate 
nor  eztoid  their  term  of  office  iv  merely  chang- 
ing  tbe  time  tff  the  annual  meeting  of  the  stock- 
holders. If  they  base  such  power,  they  could 
cause  quarterly  or  monthly  elections,  by  succes- 
sive amendments  of  tlie  by-laws  changing  tbe 
time  of  the  annual  meeting." 

Tbe  court  pointed  out  that  It  could  not  be 
determined  from  the  record  In  tbe  Nathan 
Case  what  four  of  the  new  directors,  If  any 
specifically,  were  elected  to  fill  the  vacancies 
on  the  board;  that  the  sale  and  transfer  of 
the  stock  of  the  four  directors  did  not  oper- 
ate Ipso  facto  to  remove  said  four  directors 
from  office  (though  It  may  have  afforded  suffi- 
cient cause  for  removal);  and  that  It  cer- 
tainly did  not  remove  tbe  remaining  direc- 
tors, who  had  not  parted  vrith  their  stoc^, 
nor  constitute  a  cause  therefor.  It  was  fur- 
ther pointed  out  that: 

"Without  proceedings  looking  to  removal,  or 
even  declaring  vacancies,  the  majority  of  the 
stockholders  elected  an  entire  new  board,  thus  in- 
directly superseding  aU  the  directors  first  elect- 
ed." 

Thus  the  Nathan  Case  q>eclflcally  points 
out  that  a  majority  of  the  board  of  directors 
cannot  extmd  their  term  of  oflSce  by  merely 
changing  the  time  of  the  annual  meeting  of 
tbe  stockholders;  nor  extend  their  term  of 
office  by  negligently  or  designedly  refusing  to 
call  tbe  annual  stockholders'  meeting  at 
which  officers  are  required  to  be  elected ;  nor 
amend  the  by-laws  to  prevent  the  call  for  a 
stockholden'  meeting  for  the  election  of  of- 
flcere. 

If  appellants  have  tbe  correct  view  of  this 
question,  any  board  of  directors  falling  or 
refusing,  by  inadvertence  or  design,  to  call 
tbe  annual  meeting  of  sto<^olders,  can  cc»i- 
Unne  tbenuelrea  in  power  for  an  additional 


period  beyond  the  statutory  term,  In  the  of- 
fice to  which  they  were  elected,  and  thus  af- 
fect or  Jeopardize  the  serious  business  inter- 
ests of  tbe  corporation  and  of  its  stockhold- 
ers. As  Illustrated  in  brief  of  ai^iellant's 
ooonsel.  by  their  own  ne^ect  or  dedgn,  tbe 
directors  in  the  Instant  case  would  remain  In 
office  from  July  II,  1916,  to  November  21, 
1916,  b^ond  tbe  year  for  which  they  were 
elected  by  the  stockholders. 

Tbe  Weatherly  Case  la  not  In  conflict  wltb 
the  view  we  have  expressed.  There  there 
was  an  application  by  a  licensed  pfaysi<daii 
for  a  writ  of  mandamus  to  a  medical  and 
surgical  society,  a  private  corporatitm,  to 
compel  the  restoration  of  relator  to  member- 
ship and  office  in  the  society.  By  the  pro- 
vlslcms  of  the  soda's  constitntlon  the  busi- 
ness of  each  regular  meeUug  was  partlcn' 
larly  specified ;  and  It  was  further  declared 
that  the  prescribed  order  of  bndness  might 
be  suspended  at  any  time  by  the  vote  of  a 
majority  of  the  members  present.  The  hold- 
ing was,  that  while  the  society  might,  at  any 
meeting  set  apart  for  any  specified  purpose, 
suspend  the  prescribed  order  of  business  by 
the  vote  of  a  majority  present,  and  postpone 
c<msideration  to  a  future  meeting,  this  could 
be  done  only  at  the  particular  meeting  at 
which  such  business  ires  1^  the  constitu- 
tion of  the  society  prescribed  to  be  consid- 
ered. Tbe  business  relating  to  the  revision 
of  the  roll  of  members,  being  specially  pre- 
scribed for  tbe  regular  meeting  In  April,  It 
was  held,  could  not.  be  transacted  at  a  call 
meeting  in  August,  unless  regularly  post- 
poned to  that  time  from  the  regular  meeting 
in  April.  Relator's  name  having  been  "struck 
from  the  roll  of  membership"  at  the  regular 
meeting  In  April,  by  proceedings  which  were 
thereafter  held  to  be  Irregular  and  which 
were  set  aside  by  Its  order,  the  society  had 
no  authority,  at  a  call  meeting  In  August,  t© 
strike  relator's  name  from  the  roll.  Man- 
damus was  awarded  to  compel  his  restora- 
tion. 

It  has  been  held  that  provisions  in  statutes- 
and  by-laws  requiring  the  election  of  direc- 
tors to  be  had  on  a  specified  day  are  to  be 
regarded  as  directory,  that  if  the  given  Sec- 
tion is  not  held  on  the  specified  day,  it  may 
be  held  at  a  later  date  within  a  reasonable 
time  thereafter,  and  that  the  directors  then 
chosen  will  be  directors  de  jure.  Hughes  v. 
Parker,  20  N.  H.  58;  N.  F.  Ins.  Co.  v.  Moore, 
55  N.  H.  48  (in  regard  to  a  by-law) ;  Beards- 
ley  V.  Johnson,  121  N.  T.  224,  24  N,  E.  380; 
Scanlan  v.  Snow,  2  App,  D.  C.  137;  Vande- 
burgh  V.  Broadway  Co.,  29  Hun  (N.  T.)  348 ; 
1  Thompson  on  Corp.  S  812;  10  Cyc.  321,  322. 

[a]  We  believe  it  to  be  In  consonance 
with  both  the  letter  and  the  spirit  of  our 
statute  that  where  the  annual  meeting  of 
stockholdere  is  not  called  or  held  on  the  date 
prescribed  In  the  by-laws.  It  becomes  the  duty 
of  the  directors  within  a  reasonable  time 
thereafter  to  call  such  annual  meeting.  Es- 
pecially la  this  tme  when  demand  la  made  on 
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the  directors  for  such  purpose  by  a  stock- 
holder. When  siich  meeUnK  of  the  stockhold- 
ers Is  called  and  held,  It  becomes  the  annual 
meeting  thereof,  required  to  be  held  by  the 
by-laws  and  by  the  statute.  State  ex  rel. 
Sears  v.  Wright,  supra;  Sylvania  Co.  t. 
Boge,  supra ;  Stabler  v.  El  Dora  Oil  Co.,  su- 
pra ;  Hicks  T.  lAaoeston,  1  Rolle,  AIht.  514, 
pL  6 ;  10  Cyc.  3ia 

t7]  The  directors  are  the  proper  officers  to 
cause  to  Issue  and  be  ^ven  the  legal  notice 
of  the  time  and  place  of  a  stockliolders' 
meeting,  when  the  by-laws  do  not  designate 
the  sain&  1  Thompson  on  Corp.  (2d  Ed.)  S 
808;  Cook  on  Corp.  (6th  Ed.)  SS  503,  594; 
10  Cyc.  321 ;  Knoll  et  al.  7.  liBvert,  136  La. 
241,  66  South.  959.  The  directors  falling  to 
give  this  notice  and  to  call  the  annual  meet- 
ing in  the  case  at  bar,  the  petltlcming  stock- 
holders first  applied  to  the  directors  for  re- 
dress of  their  grievance— ^e  failure  to  call 
the  annnal  meeting — requesting  that  the  an- 
imal meeting  be  forthwith  called  for  the 
election  ot  officers.  The  directors  falling  to 
com^  with  this  request,  the  petitioners  ap- 
plled  for  the  writ  of  mandamus  to  compel 
the  Issuanoe  of  the  call  for  the  annual  meet- 
ing of  stodcbolders.  King  t.  Uvingston  B££g. 
Co^  laa  Ala.  2eft,  as  Sontb.  897;  Howse  et 
aL  T.  Hai-riwm.  166  Ala.  ISO,  61  South.  614 ; 
U  ft  N.  B.  B.  Op.  T.  Neftl«  128  Ala.  149,  29 
South.  866;  Crow  t.  Florence  Cow,  mpra. 

[1,1]  That  the  owiMishlp  of  some  of  the 
eorporaUon's  stock  was  In  lltlgatioii,  and  cer* 
taln  of  Its  stock  bad  been  bought  In  by  tbe 
corporation  at  a  sale  for  the  purpose  ot  en- 
forting  the  owporatlon'B  statutory  lien  there- 
on for  a  debt  due  the  corporation  by  a  stock- 
holder, was  no  good  reastm  why  the  annual 
election  Ahould  not  be  held,  and  tbe  stock- 
h(dders  entitled  to  participate  therein  given 
the  opportunity  to  express  a  choice  for  di- 
rectors and  other  officers  tot  the  ensuing 
year.  The  stodc  book  is  evidence  of  the  right 
to  vote,  the  atock  shown  to  be  In  the  name 
of  its  owner.  2  Cook  on  Corp.  {  611 ;  Comm. 
r.  Dalzell,  162  Pa.  217,  25  Atl.  535,  84  Am. 
Se:  Rep.  640;  Morrill  v.  Little  FaUs  Mfg. 
Co.,  53  Minn.  371,  55  N.  W.  647,  21  L.  R.  A. 
174;  State  v.  Ferris,  42  Conn.  560,  668; 
Hoppin  V.  Buffum,  D  R.  I.  618,  11  Am.  Bep. 
291;  Allen  v.  Hill,  16  OaL  113. 

[II]  The  stock  purchased  the  corpora- 
tion to  enforce  its  statutory  lien  becomes 
treasury  stock,  and,  as  such.  Is  not  entitled  to 
be  voted.  2  Cook  on  Corp.  (6th  Ed.)  611, 
613;  1  Cook  on  Corp.  (6th  Ed.)  S  129;  8 
Thompson  on  Corp.  (2d  Ed.)  {  1945  ;  4  Thomp- 
son on  Corp.  (2d  Ed.)  S  3763;  Market  St 
Ry.  Co.  V.  HeUman,  109  Cat  671,  42  Pac.  226. 
280;  Ex  parte  WUlcocfcs,  7  Cow.  (N.  T.)  402, 
17  Am.  Dec.  626. 

Applying  the  foregoing  well-established 
rules  for  the  protection  and  management  of 
the  affairs  of  corporations,  to  the  admitted 
fiicts  In  this  case,  we  are  of  opinion  that  the 


writ  of  mandamus  awarded  by  the  Judge  of 
the  law  and  equity  court  of  Mobile  was  prop- 
erly awarded,  that  the  petitioners  were  en- 
titled to  the  relief  prayed,  and  that  the  judg- 
ment should  be  and  It  Is  affirmed. 

The  time  having  passed  for  compliance 
with  the  writ  heretofore  granted  by  the  low- 
er court,  said  lower  court  will  fix  another 
day  for  compliance  with  said  former  writ  of 
mandamus  granted  In  said  cause. 

Affirmed. 

ANDERSON,  C.  J.,  and  MATFIELD  and 
SOMERTILLE,  JJ.,  concur. 


(U»  Ala.  8S) 
KATSER  V.  BIRD.   (7  Div.  818.) 
(Supreme  Court  of  Alabama.    Feb.  1,  1917.) 

HiGHWATS  ^»130  —  County  Road  Taxxb  — 

Custodian'  of  Fuitds. 
Loa  Acts  1911,  p.  343,  I  a  provides  that 
the  county  treasurer  shall  collect  the  road  fund 
provided  for  and  keep  it  and  auy  other  road 
fund  appropriated  separate  from  all  other  funds, 
and  shul  pay  the  same  on  warrants  drawn  by 
the  commissioners'  court  or  board  of  revenue  of 
the  county.  By  Loc.  Acta  1916,  p.  285,  the 
act  of  1911  was  amended  by  designating  the 
taz  collector  as  tbe  person  to  collect  such  road 
funds,  and  providing  that  the  tax  collector  keep 
Buch  funds  separate  from  all  other  funds.  Code 
1907,  S  2206,  provides  that  whenever  a  tax  col- 
lector coUecta  special  taxes,  he  diall  specify  in 
the  receipts  given  to  taxpayers  their  amount  and 
the  purpose  for  which  they  were  levied  and 
collected.  Section  ^07  provides  tbat  such  spe- 
cial taxes,  when  collected,  shall  be  paid  to  the 
county  treasurer,  to  be  kept  as  a  distinct  fund. 
Section  2208  provides  that  the  county  treasurer 
receiving  such  special  taxes  shall  keep  the  same 
separate  and  distinct  from  all  other  public 
funds,  and  shall  keep  a  separate  account  there- 
of, and  sb&il  promptly  disburse  the  same  upon 
orders  drawn  thereon  by  tbe  legally  autborued 
authority.  Section  2200  provides  for  a  monthly 
report  by  the  county  collector  to  the  county 
treasurer  until  final  settlement  of  taxes  collect- 
ed, end  requires  him  within  five  daya  after  such 
report  to  pay  the  county  treasurer  all  taxes 
then  due.  Held,  that  the  amended  section  does 
not  indicate  a  legislative  intent  to  constitute 
the  tax  collector  permanent  custodian  of  coan- 
try  road  funds,  but  only  requires  him  to  keep 
them  separate  from  other  funds  until  he  pays 
them  over  to  the  treasurer,  and  bence  the  coun- 
ty treasurer  is  the  lawful  custodian  of  a  road 
fund  paid  over  to  him  and  the  fund  Is  payable 
upon  a  warrant  properly  drawn  upon  tbe  treas- 
urer to  that  end. 

[Ed.  Note.— For  other  cases,  see  Hi^ways, 
Cent  Dig.  i  387.] 

Appeal  from  Sielby  Oonnty  Court;  BL  S. 
Lyman,  Judge. 

Action  by  Leo  Kayser  against  J.  S.  Bird  as 
treasurer  of  Shelby  county,  and  the  sureties 
on  Ills  offl^  bond,  t<a  the  amount  of  In- 
terest due  on  certain  warrants  drawn  by  tbe 
county  board  of  revenue  on  tbe  county  treas- 
urer In  favor  of  plaintiff's  assignor,  A.  T. 
NewelL  Jndgmmt  for  defendant  and  plain- 
tiff appeals.  Reversed,  rendered,  and  re- 
manded. 

These  warrants  were  issued  under  tbe  au- 
thority of  the  general  laws  of  tbe  state,  and 
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in  accordance  therewltli,  and  pursnant  to 
resolutions  adopted  and  contracts  dnly  sign- 
ed by  the  board  of  rerenne  for  the  purimse 
for  paying  for  roads  and  bridges  constructed 
tn  said  county  under  a  contract  with  NewelL 
Tbey  were  issued  June  1,  1914,  and  tbese 
IntOTest  ooupona  were  presetted  to  and  regis- 
tered by  the  county  treasurer  on  June  8, 1914, 
as  clalins  against  the  county.  They  are  paya- 
ble out  of  the  road  fond  of  Shelby  county. 
The  motion  shows  that  they  were  presented 
to  the  county  treasurer  for  payment  on  March 
11,  1916,  and  payment  was  refused  although 
at  that  time,  the  treasurer  had  In  his  hands 
a  large  sum,  to  wit,  $10,000  belonging  to  the 
road  fund,  which  was  more  than  sufficient 
to  pay  plaintiff's  claim,  and  all  other  claims 
against  the  fund  prior  thereta  Among  other 
special  pleas  defendant  interposed  the  fol- 
lowing: 

(24)  These  defendants  say  diat  at  the  1916 
session  of  the  L^islature  of  Alabama  the  Leg- 
islature passed  a  local  act,  a  copy  of  whidi  was 
attached  to  the  plea  and  made  a  part  of  the 
plea,  whidi  act  amends  sections  7,  8,  9,  1^  and 
22  of  an  act.  entitled  "Ad  act  to  proTlde  for  tiie 
control,  working,  mainteoance,  biulding  and  im- 
provement  of  the  public  roads  and  bridges  of 
Shelby  count?,  Alabama,"  passed  at  the  se»- 
sion  of  the  Legislature  of  Alabama,  1911  (a 
copy  of  said  sections  above  enumerated  la  at- 
tached to  the  plea  and  made  a  part  of  It),  and 
defendants  aver  that  on  account  of  the  pas- 
sage of  said  Local  Acta  of  1915,  said  Joe  S.  Bird, 
as  treasurer  of  Shelby  county,  at  the  time  de- 
mand was  made  upon  him  by  moTant,  for  the 
payment  of  warrants  dracribed  in  movant's  mo- 
tion had  DO  funds  in  his  hands  out  of  which  be 
could  legally  pay  the  warrants  described  in  the 
motion. 

(35)  Defendants  say  that  at  the  1915  session 
of  the  Legislature  of  Alabama,  said  Legislature 
passed  a  local  act  (a  copy  of  which  is  attached 
and  made  a  part  hereof)  which  act  was  approved 
by  the  Governor  of  Alabama,  on  Septemb»  4, 
1915.  And  at  the  1911  session  of  ue  Legisla- 
ture, said  Legislature  passed  an  act  (a  copy  of 
which  is  attached  and  made  a  part  hereto)  and 
whidi  was  approved  by  the  Oovemor  on  April 
22,  1911.  And  defendants  aver  that  said  money 
in  the  hands  of  Joe  S.  Bird  as  treasurer  of 
Sbriby  county  at  the  time  said  demand  was 
made  on  him,  and  eonstltating  the  road  fund  de- 
scribed In  said  motion,  or  any  part  thereof,  was 
collected  by  the  tar  collector  of  said  county  in 
pursuance  of  ao  assessment  of  taxes  made  by  the 
assessor  of  Shelby  county  under  and  in  accord- 
ance with  the  levy  of  said  taxes  made  by  the 
board  of  revenue  of  said  «>unt7  (a  copy  of  said 
levy  is  attached  and  made  a  part  hereof),  and 
deiendanta  further  aver  that  therefore  said 
money  so  collected  by  said  tax  collector  was 
oToneoiu^  and  wrcrngfully  paid  by  him  to  said 
J.  S.  Bird  as  treasurer. 

Demurrers  to  flieae  pleas  present  the  quea- 
tltm  of  their  uncmistltntionaUty  (m  varimis 
grounds,  and  also  Inroke  the  construction  of 

the  law  to  determine  whether  under  the  Local 
Acts  of  1916,  the  county  tax  collector  or  the 
county  treasurer  Is  the  lawful  custodian  of 
the  road  fund  In  questltm. 

Tillman,  Bradley  &  Morrow,  of  Birming- 
ham, for  appellant  W.  L.  Acuff  imd  W.  W. 
Wallace,  both  of  Columbiana,  for  appelleew 


(Ala. 

SOMKRTILLE,  J.  Section  8  of  the  act  ap- 
proved April  22, 1911  (Local  Acts  1911.  pp.  341, 
34S),  relating  to  the  public  roads  of  Shelby 
county,  is  as  follows: 

"The  county  treasurer  is  hereby  designated  as 
the  person  to  collect  the  road  fund  provided  for 
in  this  bill,  and  he  shall  attend  the  places  des- 
ignated by  the  tax  assessor  and  collector  for 
assesring  and  cc^lecting  the  state  and  count; 
taxes  In  the  various  beats  of  said  countr.  Th<l 
said  couD^  treasurer  shall  have  printed  at  the 
expense  of  the  county  receipt  booss  witfa  stubs 
or  duplicate  of  such  receipt  which  shall  be  at 
all  times  open  to  the  inspectitm  of  the  public. 
And  the  county  treasurer  shall  keep  said  three 
dollars  road  fund,  and  any  other  road  fund  ap- 
propriated by  the  commissioners  of  said  coanty 
or  board  of  revenue  out  of  either  the  general  or 
special  funds  collected  tor  said  county,  separate 
from  all  other  funds,  and  shall  pay  out  Hie  same 
on  the  warrants  drawn  by  die  ocMDndaslMiers 
court  or  board  of  revenue  of  said  county.** 

It  is  the  theory  of  defendant's  special 
pleas  24  and  36,  tbat  the  amended  section 
substitutes  the  tax  collector  for  the  treasur- 
er, not  only  as  the  agent  for  the  coUecUon  of 
the  special  road  tax,  but  also  as  the  perma- 
nent custodian  of  the  fund  after  it  Is  collect- 
ed; and  hence  the  conclusion  that,  whether 
the  fund  has  in  fact  been  paid  over  to  the 
treasurer  or  not,  the  collector  remains  Its 
custodian  de  jure  et  1^,  and  It  is  not  paya- 
ble upon  a  warrant  drawn  upon  the  treas- 
urer. At  first  sight  such  may  Indeed  seem  to 
be  the  purpose  and  effect  of  the  amendment 
In  question.  But  our  consideration  of  the 
language  of  the  amended  section,  and  Its 
relation  to  Oie  general  laws,  leads  us  to  a 
different  condlaaion.  Sectlcm  2206  of  the 
Code  Is: 

"Whenever  any  tax  colleetor  collects  any  spe- 
cial taxes,  he  shall  specify  in  the  receipts  given 
to  tazpayws  the  amount  at  such  taxes,  and  the 
purpose  tor  whldi  tiiey  were  levied  and  col- 
lected.*' 

Section  2207  Is: 

"Such  special  taxes,  when  collected,  most  be 
paid  over  by  him  to  the  county  treasurer,  and 
be  kept  by  him  as  a  distinct  fond." 

Section  2208  Is: 

"Tba  county  treasurer  recdvlng  sudi  special 
taxes  AaSl  keep  the  same  separate  and  distinct 
from  all  other  public  funds,  and  diaH  keen  a 

separate  account  thereof,  and  nbtHl  promptly 
disburse  the  same  u^n  orders  drawn  thereon 
by  the  legally  authorized  authority." 

And  section  2200  provides  for  a  report  1^ 
the  county  collector  to  the  county  treasurer, 
within  the  first  three  days  of  each  month  un- 
til his  final  settlement  for  the  year,  "setting 
forth  separately  the  taxes  collected  by  him 
•  •  •  during  the  preceding  month,"  and 
requiring  him,  within  ,flve  days  thereaiFter  to 
"pay  to  the  county  treasurer  all  county  taxes 
then  due  from  him  to  the  county,  by  htm  be- 
fore that  time  collected." 

We  find  nothing  in  the  language  of  the 
amended  section  that  Indicates  a  lee^slatlve 
intent  to  change  these  general  laws  in  the 
particular  referred  to.  To  require  the  col- 
lector to  ke^  the  spectel  road  fund  separate 
from  other  funds  falls  very  far  short  of  re- 
quiring or  anthorisdng  him  to  ket^  it  penna- 
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■untly  as  Its  final  and  only  custodian.  Tin- 
der the  general  statu  tea  quoted,  he  mnat 
Deeds  "beep"  the  fund  as  collected  from 
DHmth  to  month,  until  he  piiys  It  over  to  the 
treasurer;  and  the  natural  meaning  of  the 
amended  section  Is  that,  while  the  fond  la 
in  his  hands,  he,  like  the  treaBurer,  must 
keep  it  separate  from  other  funds.  It  fol- 
lows dat  the  county  treasurer,  the  defendant 
Is  the  lawful  custodian  of  the  fund  here 
sought  to  be  subjected  to  plaintiff's  claim, 
and  the  warrants  are  properly  drawn  upon 
the  treasurer  to  that  end. 

We  bold  that  the  demurrers  to  special  pleas 
24  and  35  should  have  been  sustained,  and 
the  judgment  of  the  trial  court-in  OTorruling 
them  will  be  reversed,  and  a  judgment  here 
rendered  accordingly. 

We  pretermit,  as  unnecessary,  any  discus- 
sitm  or  decision  as  to  the  oonstitutionaltty  of 
the  Amendatoiy  Act  of  September  4,  1016, 
since  the  pleas  attacked  are  bad  on  other 
grounds. 

Reversed,  rendered,  and  remanded. 

ANDEBSON,  C.  J.,  and  MAXFIBLD  and 
THOMAS,  JJ.,  oooenr. 


flfl»Ala.9> 

Ifac  paxts  dTT  OF  BIBMINOHAM. 
(8  DiT.  456.) 
(Supreme  Court  of  Alabama.   Jan.  18,  1917.) 

1.  PuBUO  Sebtiob  Coumissiohs  «s9>86— Oeb- 
TiosAU— Scope  or  Revikw. 

On  certiorari  to  review  a  proceeding  of  the 
Public  Service  Commission  where  the  court  has 
Dot  before  it  the  evidence  or  facts  xxpon  vfaich 
the  Commiaioa  proceeded,  its  inquii?  Is  lim- 
ited to  whether  the  commimion  had  Jurisdiction 
and  the  r^larity  of  sndi  proceeding,  as  it  can 
only  answer  the  gaestions  raised  on  the  face  of 
the  record. 

2.  CoNHTITUnONAL  LaW  <8=»02 — LiQISLATITI 
POWKBS— DSLBOATIOIT. 

Acts  1&15,  p.  268;  conferring  upon  the  Pub- 
lie  Service  Commission  jurisdiction  to  deter- 
mine whether  a  sale,  conveyance,  or  lease  of  the 
property  and  franchises  of  a  public  utility  is 
consistent  with  the  Interests  of  the  public,  was 
a  proper  delegation  of  the  legislative  power, 
since  while  the  legislature  cannot  delegate  its 
■power  to  make  a  law  it  can  make  a  law  to  del- 
egate a  power  to  detormioe  some  fact  or  state 
«  things  upon  wbidi  tba  law  makes  its  own  ao- 
tkm  depend. 

[Dd.  Kobk—Vot  other  cases,  see  Constitution- 
alXaw.  Cent.  Dig.  H  94r-102.] 

3.  CoHBWTtmoif  AL  Law  «s»48— TAunrrr  of 
Statu  IV. 

A  statute  need  not  enjoin  obedience  to  the 
CoDstitntlcnD,  as  ths  inhibition  of  tlie  Oonstita- 
tion  wUl  be  read  into  the  statute  end  given 
tfect 

[Bd.  Note.— For  other  cases,  see  ConstitutitHL- 
al  Law,  Cent.  Dig.  {  46;  Statates.  Gent  Dig.  { 
66.] 

4.  Public  Skbvxce  Comuissions  Pow- 
BKS— Salk  of  Public  UTiLrriES— Objbo- 
nons— DsTEiaciNATioif. 

Acts  1916,  p.  268,  conferring  on  the  Public 
Service  Commission  power  to  authorize  transfer 
of  propertT  and  franchises  of  public  iitilitieB, 
vq^essly  Includes  the  proviaiMis  of  Const  | 


220,  providing  that  no  person,  firm,  etc.,  shall 
be  anthorised  or  permitted  to  use  streets  or  pub- 
lic places  of  any  city  or  town  for  the  construc- 
tioD  or  operation  of  a  public  utility  or  private 
enterprise  without  the  consent  of  the  proper  au- 
thorities of  such  city  or  town.  Held,  that  nei- 
ther the  conBtitutional  provision  nor  an  objec- 
tion on  the  part  of  a  city  would  -affect  the  pow- 
ers of  the  commission  under  said  act  to  deter- 
mine whether  a  conveyance  of  the  property  of  a 
public  utility  together  with  its  frflDchiscs  wss 
"consistent  with  the  Interests  of  the  public" ; 
but  the  question  of  the  city's  power  to  veto  the 
proposed  transfer  must  be  tried  in  the  customary 
courts,  since  while  the  commission  exercises  a 
quasi  judicial  power,  it  does  not  enforce  rights 
or  redress  wrongs,  but  is  only  authorised  to 
ascertain  a  fact  upon  which  a  statutory  license 
depends. 

6.  CoNsnruTiONAi.  Law  «=3205(2)— Special 
PainuEOKS— Fbanchisbs  in  Stbeets. 
The  assent  of  the  Public  Service  Commission 
under  Acts  1916,  p.  268,  to  the  sale  of  the  fran- 
chise of  a  public  utility  using  the  streets  of 
a  city  does  not  violate  Const.  {  22,  inhibiting 
any  law  making  an  ezdiudTe  grant  of  a  speeial 
privilege. 

[Ba.  Note^For  otbw  cases,  see  Ctmstitation- 
al  Law,  Cent  Dig.  Ii  59^^,  616,  618-621J 

6.  monopoubs  4a»16^)— cohbolidatiok  of 
Stbeet  Railboads— Assert  of  Pubug  Best- 
ice  COMUISSIOH. 

The  act  of  the  PoUle  Swiee  OommlsBion 
under  Acts  1916,  p.  268,  in  assenting  to  a  trana- 
fer  of  the  franchise  and  property  of  a  street 
railway,  though  it  effected  a  consolidation  of 
parallel  and  competing  lines,  is  not  violative  of 
Const  1 108,  which  requires  thi^  the  L^islature 
provide  by  law  for  the  regulation,  pn^biUiHi,  or 
reasonable  restraint  of  common  carriers,  part- 
nerships, associations,  trusts,  monopolies  to  pre- 
vent them  from  making  scarce  articles  of  neces- 
sity, etc.,  or  prevent  reasonable  competitioQ, 
dnee  fn  the  strictest  sense  of  the  word  it  does 
not  create  a  "monopoly,"  which  is  an  exclusive 
right  granted  to  one  person  or  a  class  of  per- 
sons or  something  which  was  before  of  common 
right 

[Ed.  Note.— For  odier  cases,  see  Monopolies, 
Cent  Dig.  I  12. 

For  other  definitions,  see  Words  and  Flirases, 
First  and  Second  Series,  Monopoly.] 

7.  Stbbet  Railboads  >8-»1  Ooiwoudation— 
Statutobt  Pbovisiohs. 

Code  1907,  D  3481,  which  permits  the  con- 
solidation  of  railroad  corporations  only  In  case 
their  lines  admit  the  passage  of  cars  continu- 
ously or  without  break  or  tnterraption  directly 
or  by  means  of  Intervening  lines,  construed 
with  Acts  1916,  p.  268,  still  remains  In  effect  as 
evidencing  the  public  policy  of  the  state  that 
In  the  absence  of  the  approval  of  the  Public 
Service  Commission  there  shall  be  no  such  con- 
solidation, but  has  been  limited  by  the  act  of 
1015  to  that  eztrat. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  SS  2-7.] 

a  Public  Sebvice  Commissions  <8=»35— Ceb- 
tiobabi— Jubibdiotion. 

On  certiorari  to  review  a  proceeding  of  the 
Public  Service  Commission  approving  the  trans- 
fer of  the  property  and  ftanehises  of  a  public 
utility  under  Acts  1916,  p.  268,  the  Supreme 
Court  has  neither  original  nor  appellate  Juris- 
diction to  pass  upon  the  city's  objectiona  to  ap- 
proval of  UM  proposed  consolidation. 

Gertl<wazl  by  the  City  of  Blnnliishsin  to 
review  the  record  of  a  proceeding  had  before 
the  Alabama  Public  Service  C<»nmiBBl<Hi  oo 
the  Joint  application  of  the  Birmingham  Bail- 


»ror  other  eases  see  sam*  tople  and  KBT-NUHBOB  in  all  Key-Nnmbered  Digests  and 
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way,  Ugfat  &  Power  Company  and  others  for 
the  Coiunilsfilon's  approval  of  a  proposed  sale 
and  conveyance  of  properties  and  franchises. 
Order  of  the  Commission  approving  the  plan 
proposed  affirmed. 

M.  M.  UUman  and  James  Weatherly,  both 
of  Birmingham,  for  appellant  W.  I*  Mar- 
tin, Atty.  Gen.,  Lawrence  m  Brown,  Ass't 
Atty.  Gen.,  Forney  Jt^stw,  B.  D.  Smith, 
wmiam  B.  White,  and  TlUman.  Bradley  & 
Morrow,  all  of  Birmingham,  for  appellee. 

SA7RE,  J.  This  Is  an  application  by  the 
municipal  authorities  of  the  dty  of  Bir- 
mingham to  review  the  record  of  a  proceed- 
ing had  before  the  Alabama  Public  Service 
Commission  on  the  joint  application  of  the 
Birmingham  Railway,  Light  ft  Power  Com- 
pany, the  Birmlnj^am  Tldewat«'  Railway 
Company,  and  J.  D.  •KlApatrlck,  for  the 
conmila^n's  approval  of  a  pn^osed  sale  and 
conveyance  of  all  the  properties  and  fran- 
chises formerly  owned  and  exerdsed  the 
Birmingham,  Ensl^  &  Bessemer  Byroad 
Company  to  the  Birmlns^am  Railway,  Ught 
&  Power  Company  on  terms  the  substance  of 
which  will  be  presently  stated. 

By  the  application  to  the  Pnbllc  Service 
Commission  it  was  made  to  appear  that  at  a 
sale  oi'dercd  by  the  District  Court  of  the 
United  States  at  Birmingham,  Klrkpatrlck, 
as  agent  for  a  committee  of  the  holders  of 
the  mortgage  bonds  of  the  Ensley  Company, 
so  to  speak  of  the  Birmiogham,  Ensley  & 
Bessemer  Railroad  Company,  had  bid  In  the 
properties  and  franchises  of  that  company 
and  proposed  to  assign  all  his  rights  and  ob- 
.  ligations  as  such  bidder  to  the  Birmingham 
Company,  so  to  ^eak  of  the  Birmingham 
Railway,  Light  &  Power  Company^  and  the 
Tidewater  Company^  Jointly,  the  plan,  to  state 
it  roughly,  being  that,  in  consideration  that 
ttie  Birmingham  Company  would  guarantee 
the  committee's  bonds,  the  properties  and 
franchises  purchased  for  them  b:p)  Klrkpat- 
rlck should  be  assigned  to  the  Tidewater 
Company,  a  corporation  organized  for  the 
purpose  ot  taking  over  and  operating  the 
properties  and  business  of  the  Ehisley  Com- 
pany, and  all  the  capital  stock  of  the  Tide- 
water Company  transferred  and  assigned  to 
the  Birmingham  Company.  The  city  of  Bir- 
mingham was  allowed  to  Intervene  by  way  of 
formal  protest  In  which  several  objections 
were  taken  to  the  prt^sed  ctnoscdldatlon,  but 
the  commission,  after  hearing  the  evidence, 
gave  Its  approval  to  the  plan  proposed,  aftetr 
which  this  application  for  a  review  of  tlie  rec- 
ord of  the  proceeding  by  the  common-law  writ 
of  certiorari. 

The  Public  Service  Commissi  on,  which  suc- 
ceeded to  all  the  powers  and  jurisdiction  of 
the  Railroad  Commission  by  virtue  of  the  act 
approved  September- 25,  1916  (Gen.  Acts,  p. 
866),  In  giving  Its  approval,  acted  under  au- 
th(»lty  ot  section  1  o£  the  act  approved  Au- 


gust 6,  1015  (Oen.  Acts,  p.  268),  provldiog  as 
follows: 

"Section  1.  The  property  of  a  public  utility, 
together  with  Its  franchises,  contracts,  business, 
good  will  and  other  assets,  may  be  lawfully  sold 
and  ccmveyed  or  leased  to,  and  thereafter  law- 
fully held,  enjoyed  and  operated  by,  a  purefaaser 
then  engaged  or  proposing  to  engage  in  the  busi- 
ness conducted  by  such  public  utility ;  or  the 
capital  stock  of  a  corporation  owning  and  op- 
erating a  public  utility  may  be  lawfully  sold 
and  conveyed  to,  and  ttan^fter  lawfully  held 
and  enjoyed  by,  a  purchaser  whether  or  not 
Buch  purchaser  is  engaged,  or  proposes  to  en- 
gage m  the  business  conducted  by  such  public 
utility;  whatever  such  sale  and  conveyance  or 
lease  of  the  pRU»erty,  franchiseB,  contracts, 
good  will  and  other  assets  of  such  public  utility, 
or  whenever  tlje  sale  and  conveyance  of  the  cap- 
ital stock  of  Buch  corporation,  is  consistent  with 
the  interests  of  the  public  In  cases  where  the 
property  of  the  public  utility  proposed  to  be 
sold  and  conveyed  or  leased  lies  within,  and 
the  franchises  and  public  duties  thereof  relate 
to,  a  single  municipality,  and  in  cases  where 
such  a  public  utility  is  owned  by  a  corporatiMi. 
and  its  capital  stock  is  proposed  to  be  sold,  the 
question  whether  the  proposed  sale  and  convey- 
ance or  lease  is  consistent  with  the  interests 
of  the  public  shall  be  determined  by  the  gov- 
erning body  of  such  mnnicipali^,  and  also  by 
the  Railroad  Commission  of  Alabama,  and  if 
the  governing  body  of  such  municipalitv  and 
the  Railroad  Commission  of  Alabama  shall  each 
determine  tiiat  the  proposed  sale  and  convey- 
ance, or  lease,  is  consistent  with  the  interests 
of  the  public,  Uieir  determination  shall  be  shown 
by  their  approval  of  the  pnmosed  sale  and  con- 
veyance or  lease  ;  in  all  other  cases  the  ques- 
tion whether  the  proposed  sale  and  conveyance 
or  lease  is  consistent  with  the  interests  of  the 
public  shall  be  determined  by  the  Railroad  Com- 
mission of  Alabama,  and  If  the  Railroad  Com- 
mission of  Alabama  determines  that  the  propos- 
ed sale  and  conveyance  or  lease  is  consistent 
with  the  interests  of  the  public,  its  determina- 
tion shall  be  shown  by  its  approval  of  the  pro- 
posed sale  and  conveyance  or  lease" — and  more 
of  no  present  coDcern. 

In  the  intervention,  which  appears  as  a 
part  of  the  record  certified  by  the  commis- 
sion to  this  court.  It  was  alleged  that  the 
line  of  railway  that  had  been  owned  and  op- 
erated by  the  Ensley  Oompanjj  lay  partly 
within  and  partly  without  the  corporate  lim- 
its of  the  city  of  Birmingham,  that  it  was 
practically  a  parall^  and  competing  line  with 
lines  of  railway  owned  and  operated  by  the 
Birmingham  Company,  and  that  the  munici- 
pal franchise  under  which  It  had  been  con- 
structed and  operated  along  the  streets  of  the 
dty  contained  the  following  stipulation: 

"The  franchise  hereby  granted  shall  not  be 
transferred  or  assigned,  in  whole  or  in  iwrt,  to 
any  parallel  or  competitive  line  without  the 
consent  of  Uie  city  of  Birmingham,  directly  or 
indirectly,  either  by  purchase,  consolidation  or 
merger;  and  if  this  conditiMi  is  violated  or 
evaded,  the  city  council  reserves  the  right,  on 
due  notice,  to  annul  the  entire  franchise.  Pro- 
vided, however,  that  this  eection  shall  not  be 
construed  to  prevent  the  grantee  or  its  assigna 
from  conveying  this  franchise  to  any  trustee  or 
mortgagee  and  to  his,  their  or  its  assigns,  as 
security  for  bonds  issued  in  good  faith  and  with- 
out any  purpose  or  intent  thereby  to  evade  the 
conditions  imposed  by  this  section.*' 

And  upon  these  allegations  and  upon  some 

propositions  of  law,  to  be  stated  and  consid- 
ered, the  dty  denies  the  ooosUtotional.  au- 
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thorlty,  and,  however  tliat  may  be  determin- 
ed, the  propriety  In  any  event,  of  the  oom- 
mlsslon's  action  In  the  premises. 

[1]  In  this  proceeding  the  court  can  only 
answer  the  qaesUons  raised  on  the  face  of 
the  KGord.  E3ven  though  It  he  conceded  that 
the  result  ot  the  considerations  of  fact  upon 
which  it  must  be  assumed  the  commission's 
approval  was  based  ndgbt  have  been  review- 
ed by  cerUorari  with  a  bill  of  excepti<«ui.  as 
In  Bx  parte  Bnddey,  B3  Ala.  42.  and  that 
the  monlcipal  autborltleB  of  the  city  of  Bir- 
mingham have  an  Interest  In  the  question 
pri^sed  by  the  petltloa  to  the  ammlsalon 
Euch  as  to  make  It  pn^r  to  grant  the  writ 
of  review  on  their  application — to  which  point 
they  here  dte  Earle  v.  Juzan,  7  Ala.  474— 
still  the  court  cannot  CMislder  whether  on  the 
evldoice  or  the  facts  the  authority  conferred 
by  the.statute  upon  the  Public  Service  Com- 
mission has  been  properly}  exercised  with  ref- 
erence to  the  public  Interests  Involved  for 
the  very  good  reason  that  it  has  not  before  it 
the  evidence  or  the  facts  upon  which  the  com- 
mission proceeded.  In  these  circumstances 
the  court  Is  limited  In  Its  Inquiry  to  the  con- 
sideration whether  the  commission  had  Ju- 
risdiction of  the  proceeding,  and,  incidentally, 
the  regularity  of  the  proceeding  upon  which 
the  Jurisdiction  ot  the  commission  depended. 
Pore  v.  Fore,  44  Ala.  478 ;  Klrby  v.  Commis- 
sioners' Court,  188  Ala.  611,  65  South,  163. 
From  this,  there  being  no  qnestlon  as  to  pro- 
cedural regularity,  it  results  at  once  that  the 
finding  and  determination  of  the  commission 
that  the  disposition  of  the  properties  and 
franchises  of  the  Ensley  Ctmipeny]!  according 
to  the  proposed  plan  is  consistent  with  the 
interest  of  the  piiblb^  If  within  the  Jurlsdlc- 
tlon  of  the  commission,  must  be  accepted  as 
an  indlqtataUe  fact 

[2]  We  find  in  the  brief  of  conna^  for  the 
dt7  of  Blrml  ogham  no  very  definite  or  ap- 
parently cmfldent  aasertlmi  that  the  act  of 
Angost  6, 1915,  in  so  far  as  it  conferred  upon 
the  Public  Service  Ottumlsslon  the  jurlsdlc- 
tlfxi  It  nndertook  to  uerclse  In  this  case, 
was  wholly  without  the  power  of  the  Letfala- 
tora  It  is  sumeated.  however,  that  the  act 
del^atea  legislative  power  to  the  onnmia* 
Aoa.  OommisslMu  with  like  powers  are  no 
noTdty.  We  follow  a  w^-beaten  path  when 
we  hold  ttiat  the  Legislature  had  not  by  this 
act  delegated  any  part  of  that  constitutional 
and  prerogative  power  which  is  peculiarly  its 
own ;  it  has  not  delegated  any  power  strictly 
and  exclusively  legislative.  It  has  commit- 
ted discretion  and  judgment  to  the  commis- 
sion; but  such  delations  of  administrative 
function  and  authority  which  the  Legislature 
might  itself  exercise  are  common  and  neces- 
sary to  our  scheme  of  government  McNlell 
V.  Sparkman,  184  Ala.  96,  63  South.  977.  The 
distinction  between  the  delegable  and  non- 
del^ble  powers  of  the  Legislature  is  thus 
well  stated  by  the  Supreme  Court  ai  Penn- 


sylvania in  LodEe*8  Appeal,  72  Pa.  498,  13 
Am.  R^.  716:  ' 

"The  Legislature  cannot  delegate  its  power  to 
make  a  law ;  but  it  can  make  a  law  to  delegate 
a  power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makcn,  or  intends  to 
make,  its  own  action  depend." 

The  case  of  the  statute  here  is  accurately 
described  by  the  last  clause  of  the  quotati<Hi 
above.  Railroad  Commission  v.  Ala.  North. 
Ry.  Ca,  1S2  Ala.  857,  62  South,  749;  West 
Jersey,  etc.,  Railroad  Co.  v.  Board  of  Public 
UtiUty  Commissioners,  87  N.  J.  Law,  170,  94 
Att  67. 

Referring  to  section  220  of  the  Constitution 
wliidi  provides  that  "no  persMi,  firm,  associa- 
tion, or  corporation  shall  be  authorized  or 
i^pennltted  to  use  the  streets,  avenues,  alleys, 
or  public  places  of  any  dty,  town,  or  village 
for  the  construction  or  operation  of  any  pub- 
lic utility  or  private  enterprise,  without  first 
obtaining  the  consent  of  the  proper  authori- 
ties of  such  dty,  town,  or  village,"  it  la  in- 
sisted that  to  construe  the  act  as  authorizing 
the  ccHnmlssion  to  exercise  Jurisdiction  over 
the  transaction  In  question  would  involve  an 
ai^llcfttlon  <a  the  act  to  facts  and  conditions 
beyond  the  lawful  reach  of  legislative  power. 

[3]  Section  4  of  the  act  provides,  In  sub- 
stantially the  tore^ibig  language  of  tlw  Oon- 
8tltntl<ai.  as  follows: 

"Nothing  her^Q  contained  shall  be  coDBtmed 
to  authOTue  or  permit  any  person,  flrm.  asso- 
ciation or  corporation  to  use  the  streets,  alleys, 
avenues  tn*  public  places  ot  any  city,  town  or 
villa^,  for  toe  construction  or  operatitm  of  any 
pubhc  DtiUty  or  private  enterprise,  witbont  the 
consent  of  the  proper  authorities  of  audi  dty, 
town  or  vlUage." 

Bnt  in  the  absence  of  sndi  declaration  In 
the  statute  the  constitutional  Inhibition  would 
of  course  be  read  Into  it  and  its  provifllanB 
given  operation  and  effect  as  far  as  might  be. 
In  accord  with  the  Cwistittttlon.  The  logal 
content  <»r  the  situation  ivesented  by  our 
constitutional  and  statutory  visions  touch. 
Ing  the  subject  In  hand  is  well  shown  by  the 
language  of  the  court  in  the  analogous  case 
of  BCanufactnrers*  Llfl^  &  Heat  Oa  Ott 
(D.  OO  216  Fed.  940,  'Vhere,  to  an  objection 
that  the  statute  there  under  consideration 
attempted  to  authorize  the  Public  Service 
Commission  ot  West  Vli^inla  to  take  prop- 
erly without  due  process  at  law,  the  court 
responded: 

"As  the  statute  is  silent  on  the  subject,  the 
presumption  is  that  the  Legislature  intended 
the  commlsBion  to  comply  with  the  Constitution, 
not  to  violate  It.  Such  commissions  are  under 
two  laws,  namely,  the  statute  law  of  the  state, 
which  confers  upon  them  certain  powers  over 
public  service  corporations,  and  toe  constitu- 
tional law  of  the  state  and  of  the  United  States, 
wbidt  requires  that  they  shall  ezerdae  the  pow- 
ers conferred  by  statute  only  by  due  process  of 
law,  that  is,  after  giving  the  companies  due  no- 
tice  and  opportunity  to  be  heard.  A  statute  Is 
invalid  which  reqmres  something  to  be  done 
which  is  forbidden  by  the  Cooatltution,  but  It 

I cannot  be  essential  to  the  validity  of  a  statute 
that  it  should  enjoin  obedience  to  the  Constitu- 
tion." 
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[4]  The  record  shows,  as  we  taaTe  said,  that 
the  city  of  Birmingham  appeared  before  the 
Public  Service  Commission  and  objected  to 
the  plan  proposed  by  the  joint  petitioners,  the 
practical  effect  of  which,  It  must  be  conceded, 
will  be  to  permit  the  sale  and  conveyance  of 
the  properties  and  franchises  heretofore 
owned  and  exercised  by  the  Ensley  Company 
to  the  Birmingham  Company.  But  that  ob- 
JectUm  has  neither  ralarged  nor  diminished 
the  power  or  doty  of  the  commission  to  pass 
upon  the  question  whether  such  sale  and  coa- 
Teyance  will  be  consistent  with  the  Interests 
of  the  public  That  question,  we  apprehend, 
after  the  dty  had  intervened,  remained  to 
be  determined  upon  Just  the  same  considera- 
tions as  would  have  been  the  case  had  the  dty 
not  Intervened,  the  dty  having  appeared,  not 
as  a  party  to  a  Judicial  proceeding  inter  partes, 
bat  to  protect,  adduce  evidence,  or  make  sug- 
gestlons  in  respect  of  the  public  Interest,  as 
any  other  constituent  part  of  tibe  public  might 
have  done. 

The  commission,  when  proceeding  under  the 
act  of  August  6.  191S.  exercises  judldal,  or 
rather  quasi  Judldal,  power;  but  the  pro- 
ceeding differs  radically  from  those  custom- 
ary proceedings  in  court  by  which  rights  are 
enforced  or  wrongs  redre^ed.  It  to.  In  sub- 
stance, a  proceeding  for  a  statutory  license  to 
do  that  which  the  law  otherwise  does  not 
permit.  The  statute  makes  no  provision  for 
parties  adverse  to  the  petition.  The  Issue 
raised  to  of  a  general,  public  nature,  the  In- 
terests of  the  public  being  represented  by  the 
commission.  The  necessity  for  an  ascertain- 
ment of  the  fact  upon  which  the  license  de- 
pends does  not  oniTttt  the  finding  into  an  act 
strictly  Judicial.  Such  la  not  the  Judgment, 
or  discretloo,  which  is  an  essential  element 
of  Judldal  acttoD.  Orider  t.  Tally.  77  Ala. 
422,  64  Am.  B^.  65.  The  provision  of  the 
act  to  tlie  dEect  that  tiio  queatlon  wtaetber 
that  inoposed  sale  and  oonveyance  la  craslst- 
eat  with  the  Interests  of  the  pabUc  aball  be 
determined  by  the  governing  body  of  the 
monidpaltty,  as  aa  1^  the  PabUc  Service 
Oommlssion,  In  cases  where  the  property  <^ 
the  pubUc  utility  lies  within  and  the  fran- 
chises and  public  duties  thereof  r^te  to  a 
single  monldpallty,  works  no  diange  in  the 
nature  or  scope  of  the  Inquiry  to  be  made  by 
the  commission.  It  effects  nothing  more  tium 
a  saving  in  favor  ot  the  munldpallty,  reserv- 
ing to  It  the  ilg^t  in  a  proper  case  to  pass 
upon  the  question  for  Itself  and  without  re- 
gard to  the  finding  ot  the  commission.  From 
these  considerations  It  results  that  the  Public 
Service  Commission  did  not  furnish  a  forum 
for  the  lltlgatlott  of  any  question  as  to  the 
right  or  effect  of  the  dty's  dissent  from  sale 
and  ctmveyance  on  any  grounds  deemed  pecu- 
liar to  Itself,  as  contradistinguished  frimi  the 
larger  general  public,  as,  for  example,  its  con- 
tention that  the  CHlginal  consent  (tf  the  propOT 
autbmitles  of  ttie  dty^^hidi,  it  may  be  as- 


sumed, the  Bnsley  Company  had  when  It  first 
laid  Its  track  In  the  streets — would  not  suffice 
to  authorize  the  use  of  the  streets  by  the  Bir- 
mingham Company  in  the  event  the  commis- 
sion approved  the  proposed  transfer,  or  that 
the  stipulation  ot  the  ordinance  contract, 
constituting  the  mnnldpal  franchise  under 
which  the  Bnsley  Oompany  operated,  stood  in 
the  way  of  the  propoeed  transfer.  Ai^  con- 
troversy  as  to  the  existence  or  effect  of  these 
and  all  like  groonds  of  objection  to  the  pro- 
poeed  transfer  or  sale,  and  as  well  the  ques- 
tion whether  Uie  mniddpal  authorities  have 
a  power  to  veto  in  case  the  Tidewater  line 
does  He  partly  without  the  dty  limlt»— tbeae 
are  questions,  we  Judge,  whldi  must  ot  neces- 
sity be  tried  out  in  the.  customary  courts  ot 
the  country,  since  there  is  in  the  statute  no 
authority  tor  their  adjudication  by  the  Public 
Service  Commission.  Nor  is  there  anything  in 
the  Constitution  or  laws  of  this  state  which 
requires  that  the  consent  of  the  munldpal 
authorities  in  any  particular  Instance  shall 
be  a  condition  precedent  to  the  adion  of  tne 
Public  Service  Commission  or  requires  the 
commission  to  condition  its  approval  upon  the 
consent  of  the  munldpal  authorities.  The 
commission  and  the  munldpallty,  each  acting 
In  Its  own  sphere,  Independently,  and  without 
reference  to  the  action  of  the  other,  give  or 
withhold  their  approval  and  consent  as  they 
may  Judge  the  interests  represented  by  them 
respectively  require.  We  do  not.  of  course, 
mean  to  say  that  the  commiaBkm  will  not  con- 
sult the  interests  of  the  munldpalit^  in  a  case 
requiring  munldpal  consmt,  but  inily  that  In 
sudi  cose  It  will  act  Independ^itly  upon  its 
own  Judgment  as  to  the  interests  ot  the  lar- 
ger public  in  whldi  tba  people  of  the  munld- 
pallty are  Indnded. 

[6]  Ubdi  Is  said  in  the  briefs  by  way  ot  dis- 
cussing the  question  whether  the  c<KnmiB- 
Bloai*e  assent  to  the  propraed  sale  and  convey- 
ance would  involve  an  exercise  of  the  author- 
ity of  the  act  of  August  0, 1016,  in  violation  ot 
the  policy  €t  the  state  as  shown  by  the  consti- 
tutional inhibition  against  any  law  making 
an  exclusive  grant  of  a  spedal  privilege  (sec- 
tion 22  of  the  Constitution)  and  by  section 
103  of  the  Constitution  which  requires  that: 

"The  Legislatnre  shall  provide  by  law  for 
the  regulation,  prohibition,  or  reasonable  re- 
straint ot  common  carriers,  partnerahlpsj  asso- 
ciations, tmsts,  moDopoUeB,  and  combinatUMiB  of 
capital,  so  as  to  prevent  them  or  any  of  tbem 
from  making  scarce  artides  of  necesuty,  trade, 
or  commerce,  or  from  increasing  unreasonably 
the  cost  tiuaeeai  to  the  ocmsiuner.  or  preventing 
reasonable  competltlou  in  any  calling,  trade^  or 
business." 

In  the  same  connection  the  dty  refers  to 
section  &481  of  the  Code  whldi  was  in  effect 
when  the  Ensley  Company  got  its  franchise 
from  the  dty  and  which  permitted  the  con- 
solidation of  railroad  corporations  in  case 
only  their  lines  admitted  the  passage  of  bur* 
den  or  passenger  can  continuously  and  wlth- 
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«at  break  or  Intermptlcm  directly  or  by  means 
of  luterrenlng  lines. 

In  view  of  what  has  been  already  said,  no 
extended  discussion  of  the  questions  thus 
proposed  Is  deemed  necessary.  It  Is  proper 
to  say,  however,  that  It  does  not  apiiear 
that  there  has  been  any  effort  to  create 
or  approve  any  exclusive  privilege.  Every 
grant  of  a  frandilse  or  rl^t  to  the  use  of 
the  streete  or  highways  for  the  transporta- 
tion of  persons,  commodities,  or  Intelligence 
Is  special  and  In  a  sense  exclusive,  for  the 
Instramentalitles  necessary  hi  carrying  on  the 
business  much  occupy  space  which  cannot 
at  the  same  time  be  occupied  by  the  Uke  In- 
Btmmentalltles  of  other  persons,  natural  or 
artlflelal,  who  would  engage  In  the  same 
business.  But,  so  as  the  public  Is  con- 
cerned, every  such  grant  la  Justified  on  the 
theory  that  the  surrender  to  some  extent 
of  the  previous  right  to  the  common  use  of 
Qia  pvUlc  proper^  In  its  entirety  is  more 
than  compensated  by  the  sobstltutlrai  ot 
other  more  valuable  tedlltiea,  while,  so  far 
as  ctmcems  other  persona  or  corporations 
who  would  serve  the  public  by  exerdstng 
similar  franchises,  such  grant  of  rights  Is 
not  exclusive  so  long  as  the  power  to  grant 
cOker  similar  franchises  Is  reserved,  and  the 
Constitution  operates  as  a  reservatim  In 
every  case. 

[I,  7]  Further,  tt  may  be  said  that  the  plan 
[woposed  to,  and  approved  by,  the  Public 
Service  Commission  does  not  create  a  mo- 
nopoly in  the  strict  sense  of  the  word,  for 
a  monopoly  is  an  exclusive  rlfht  granted  to 
one  person,  or  a  class  of  persons,  of  some- 
thing whldi  was  before  of  common  right. 
Birmingham  Railway  Case,  79  Ala.  46S,  68 
Am.  Bepw  616.  There  Is  no  commtm  right  to 
operate  railroads  along  the  public  streets  ot 
a  dty,  town,  or  village.  It  may  be  con- 
ceded that  the  plan  In  question  tends  toward 
the  creation  of  a  monopoly  In  the  common, 
and  posslUy  the  constitutional,  acc^tance  of 
the  term.  In  that  It  will  <9«rate  to  destroy 
competition  to  some  extent;  but  tt  does 
not  seem  likely  that  section  108  d  the  Con- 
stitution, after  specifying  common  carriers 
as  things  to  be  regulated,  or  reasonably  re- 
strained— it  cannot  be  supposed  that  the 
framers  ot  the  Constltutl<»i  Intmded  to  au- 
thorize the  prohibition  ctf  common  carriers — 
intends  to  repeat  the  idea  .by  the  use  of  the 
term  "numtvoly^ ;  at  any  rate,  while  ac- 
tum is  eiij<^sed  upon  the  Legislature,  even 
In  respect  ot  monopolies  it  Is  left  to  choose 
between  regulation,  pnAlbition,  or  reason- 
able restraint,  and  it  cannot  be  said  that 
the  act  of  August  6,  191S,  is  out  of  har>- 
mony  with  the  requirement  that  tlie  Lev- 
•Islature  shall  provide  by  law  for  the  reg- 
nlation  or  reasonable  restraint  of  oHnmon 
carriers  so  as  to  prevent  them  from  prevent- 
ing reasonable  competitlfm.  Bather,  w« 
think,  the  Legislature,  in  passing  the  act, 
was  discharging  the  duty  prescribed  by  the 
■GonstUatlon.   We  take  tt  that  the  naaoor 


ableness  of  the  competition  which  the  Con- 
stitution intrads  to  conserve  depends  on  Its 
effect  upon  the  public  Interests,  whether  or 
not  It  makes  reasonable  the  cost  of  the  ccnn- 
modlty  furnished  to  the  consumer.  Compe* 
tttion  in  some  circumstances  may  amount 
to  needless  economic  waste  in  the  duplica- 
tion of  Investments  and  the  cost  of  opera- 
tion for  which  in  the  end  the  consum- 
ing public  must  pay.  Hence  a  general  drift 
of  public  opinion  and  legislative  practice, 
consonant  with  the  language  and  purpose  of 
section  103,  towards  the  supplanting  of  com- 
petition by  the  regulation  of  rates.  This 
broad  g«ierel  policy  of  the  state  on  this 
subject  finds  Its  latest  expression  In  the  act 
of  August  A,  1916,  and  the  policy  so  express- 
ed Is  to  commit  the  question  of  consolida- 
tions, such  as  the  one  here  proposed,  to  the 
Judgment  and  discretion  of  the  Public  Serv- 
ice Commission.  Section  3481  of  the  Code, 
assuming  for  the  moment  that  the  consoll* 
dadon  in  question  falls  within  the  influence 
of  its  provision,  has  probably  survived  the 
act  in  questl<m  as  still  evidencing  the  will  of 
the  state  that  in  the  absence  of  the  approv- 
al of  the  commission  there  shall  be  no  con- 
solidation of  lines  of  railway  which  do  not 
admit  the  passage  of  cars  continuously  and 
without  break  or  Interruption;  but  to  this 
extent  the  effect  ot  the  section  has  been 
limited  and  cut  down  by  the  act,  and  so  the 
policy  of  the  state  has  found  a  new,  to  soma 
extent  a  different,  and  yet  a  competent  ex- 
pression. And  so  of  the  criminal  statutes 
against  monopolies.  ctHublnes,  etc.  **We 
know  of  no  ground  up<Hi  which  a  constitu- 
tional legislative  enactment  can  be  rightly 
spoken  of  as  contrary  to  public  policy.  What 
is  and  what  Is  not  public  policy  must  ob- 
viously he  determined  by  the  written  and 
the  unwritten  law,  giving  precedence  to  the 
former  where  the  two  are  In  conflict  *  •  « 
Laws  are  never  said  to  be  cwtraiy  to  pub- 
lic policy  In  any  other  sense  than  contrary 
to  omstitutlonal  policy.  *  •  *  When  we 
leave  constitutional  limitations  out  of  view, 
the  will  ot  the  legislative  branch  of  the 
government,  when  expressed,  la  the  highest 
evldaice  of  public  policy.  To  Judicially  c<m- 
demn  its  expressed  will,  when  exercised 
within  constitutional  limitations,  would  be 
the  plainest  kind  of  usurpation."  Jullen  v. 
Model  Building,  Tjoan  &  Investment  Associa- 
tion, U6  Wis.  79,  92  N.  W.  661,  61  L.  B.  A. 
668  ;  6  R.  C.  L.  p.  109,  |  108.  And  if  It  were 
conceded  that  the  act  was  unwise,  unneces- 
sary, or  Inexpedlait,  these  are  matters  with 
which  the  courts  are  not  cmcemed.  They 
are  for  the  Legislature.  6  B.  O.  p.  107, 
I  107. 

[I]  Brlefe  and  arguments  <m  rtther  side 
seem  to  proceed  qpon  the  theory  that  the 
court  will  in  this  proceeding  render  a  Judg- 
mmt  sMtling  the  right  of  Qte  (dty  in  the 
premises.  The  dty  has  protested  against 
approval  hy  the  Public  Service  Commission, 
but  we  are  not  glvsp  to  know  tbMt  the  Bixroi- 
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In^dutm  City  Commissi  on  hag  taken  any  fur- 
mal  official  action  in  the  wa^  of  detennlning 
whether  tbe  inroposed  sale  and  canTeyance  Is 
noni^stent  with  the  Intwests  of  that  part 
of  the  public  for  which  it  has  authority  to 
speak'la  icspect  to  Its  pecallar  Interest ;  but 
even  f  f  we  knew  that  it  had  detenolned  that 
qneatlon  In  tbe  n^tire^  edU,  omsldering 
the  limited  Jurisdiction  of  the  Public  Serv- 
ice CMumlsskn  and  the  narrow  scope  of  the 
proceeding  lo  tills  court,  we  are  unable  to 
see  bow  the  expected  judgment  can  be  ren- 
dered consistently  with  settled  legal  princi- 
ple. It  is  clear  iqwn  this  record  that  this 
court  has  neither  original  nor  appellate  Ju- 
risdiction In  this  cause  to  pass  upon  the  ef- 
fect of  the  city's  possible  determination,  now 
or  tiereafter,  against  the  prt^osed  consolida- 
tion, and  we  must  decline  the  expression  of 
an  unanthoritatlve  opinion  upon  foots  not 
shown  save  by  the  averments  of  the  city's 
protest.  Assuming,  doubtfully,  that  the  city 
tiad  the  right  to  bring  the  cause  here  in  its 
present  shape,  but,  on  that  assumption,  go- 
ing as  far  as  possible  in  deciding  the  ques- 
tion argued,  we  hold,  In  brief,  that  upon 
the  record  before  us  the  Public  Service  Com- 
liilsslon  bad  and  regularly  exercised  jnrls- 
dicUon  in  the  premises  to  determine  that 
the  proposed  sale  and  conveyance  was  con- 
sistent with  tbe  interests  of  the  public.  As 
we  construe  the  record,  this  it  has  dedded 
and  nothing  more.  The  effect  any  determi- 
nation by  the  municipal  authorities  may 
hare,  and,  by  the  same  token,  the  right  of 
tbe  parties  to  the  proposed  consolidation  to 
proceed  as  in  a  case  in  which  the  munici- 
pal autliorttles  have  no  Interests  of  lawful 
recognizance,  are  questions  that  remain  to 
be  determined  in  the  customary  way  oC  de- 
termlnlDg  Judicial  controversies. 

It  follows  that  the  order  of  the  Public 
Service  Commission  must  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McGLELLAN  and 
GARDNEB.  J  J.,  concur.  GABDMER,  J.,  con- 
curring  In  the  conclusion. 


(169  Ala.  B7) 

HALL  T.  LONG. 


(4  Div.  635.) 


(Supreme  Court  of  Alabama.    June  8,  1916. 
On  Rehearing,  Jan.  18,  1917.) 

1.  Deeds  ©=3114(1)— Land  Convbted— Pab- 

TICULAB  DeSCKIPTIONS  LlHrTED. 

Tbe  words  "west  of  Brady  Mill  creek"  in  a 
deed  to  U  of  tbe  "N.  E.  ^  and  N.  E.  %  of 
S.  B.  %  and  N.  W.  %  of  S.  E.  %  and  20 
acres  more  or  less  of  the  S.  E.  ^  of  the  B.  E. 
U  northeast  of  the  A.  creek  and  west  of  Brady 
Mill  creek,  in  section  20,  T.  6,  R.  29,  contain- 
ing 260  acres,  more  or  less,"  applies  only  to  the 
2(j-acre  tract,  and  not  to  the  N.  E.  ^,  which 
would  do  violence  to  tbe  explicit  and  unqualified 
desCTiption  thereof,  and  cut  off  80  or  40  acres 
of  it  and  reduce  the  land  granted  to  220  or  230 


T  acres;  and  tbis  though  the  20-acre  tract  do^ 
;  not  lie  immediatdy  west  of  the  creek. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Die.  iS  316.  317,  319.  327.  328.) 

2.  Easevents  «=3l2{l)— Deeds— LmxTATioif 

OK  Fasticulab  Descbiftion. 
A  deed  otherwise  conveying  with  certainty  a 
quarter  section  does  not  indicate  an  intention  to 
convey  only  the  part  west  of  a  creek,  by  provi- 
sion that,  if  the  grantee  shall  at  any  time  build 
a  mill  on  the  creek,  the  grantor  agrees  to  give 
him  an  easement  on  the  east  side  tbereof,  so  as 
to  secure  ingress  and  ^ress,  where  the  grantor 
owns  other  land  on  the  east  side. 

[Ed.  Note.— For  other  ease^  see  Easements, 
Cent.  Dig.  SS  3&-38.] 

8.  Dkeds  «=»101— CoNffTBUcnow  BT  Pabtieb. 

fRiough  if  a  deed  is  of  doubtful  meaning,  or 
its  language  ambiguous,  the  construction  givok 
it  by  the  parties,  as  euibited  by  their  conduct 
or  admiasnoDS,  will  be  deemed  the  true  one,  un- 
less the  contrary  be  shom,  yet,  if  the  language 
is  plain  and  certain,  their  acts  and  declarations 
cannot  be  resorted  to  to  aid  a  cmiBtruetion. 

Note.— Fbr  other  caaes^  aee  Deeds,  G«iU 
Dig.  I  233.] 

On  Rehearing. 

4.  Ei&8EHENT8  ©=s36<l)— DEEDS— I<ATE NT  AM- 

BiGumr— BtiRDEK  OP  Proof. 

Where  a  latent  ambiguity  in  a  deed  can  arise 
from  ^ant  of  an  easement  of  way  over  land 
east  of  a  creek  only  if  the  grantor  owned  no 
land  east  of  the  creek,  other  than  pert  of  that 
in  terms  granted  by  the  aame  dew,  one  con- 
tending for  the  ambiguity  has  the  burden  of 
showing  that  he  owned  no  other  land  there. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  «  77,  78,  88,  89.] 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty; H.  A.  Pearce,  Judge. 

Ejectment  by  J.  B.  Long  against  R.  F. 
Hall  for  land  a  part  of  the  N.  El  ^  of  sec- 
tion 20.  township  6,  range  29,  that  lies  east  of 
Brady  Mill  creek.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Lee  &  Glover,  of  AbbeviUe,  and  Hill,  HIU. 
WMtIng  &  Stem  and  William  a  Gates,  all 
of  Montgomery,  for  app^ant  B.  G.  Farmer 
and  T.  M.  Espy,  both  of  Dothan,  for  appellee. 

ANDERSON,  G.  J.  The  description  of  the 
land  in  the  conveyance  orer  which  this  con- 
troversy arose  is  as  follows: 

"The  Qortheaat  quarter  and  northeast  quarter 
of  southeast  quarter  and  northwest  quarter  of 
soatheaat  quarter  and  20  acrea  more  or  less  ot 
the  southeast  quarter  of  the  aoutheast  quarter 
northeast  of  the  Abba  creek  and  west  of  Brady 
Mill  creek,  in  section  2C^  town^ip  6,  range  29, 
containing  260  acres,  more  or  less;  and  should 
said  Long  at  any  time  build  a  mill  on  said 
Brady  MQl  creek,  I  agree  to  give  him  an  ease- 
ment on  the  east  side  thereof  so  as  to  secure 
the  ingress  and  egress  to  said  mill." 

[1]  The  question  iuvolved  in  this  case  is 
whether  or  not  that  part  of  the  general  de- 
scription placing  certain  of  the  land  west 
of  the  "Brady  MUI  creek"  appUes  to  the  20 
acres  more  or  less  in  the  S.  E.  ^4  of  the  S.  E. 
^  as  lies  northeast  of  Abba  creek  alone,  or 
also  applies  to  the  N.  E.  ^  so  as  to  exclude 
so  much  tliereof  as  lies  east  of  the  Brady 
Mill  creek  from  the  tract  of  land  conveyed 
by  W.  G.  Gates  to  W.  O.  Long,  as  tbe  land 


>Fiir  gtber  esMS      nunt  topic  and  KEY-NUHBBS  In  all  Key-Mumbarod  OisMti  and  Indexaa 


Digitized  by 


Google 


Ala.) 


HALL  V.  LOI7a 


BT 


f  nToVred  In  tUs  suit  ts  all  of  tbe  B.  %  of  the 
N.  E.  ^  as  lies  east  of  said  creek.  (The  re- 
porter will  set  out  the  map  on  page  12  of 
the  record.) 

exHiBiT  e. 
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nie  deed  finm  Oatea  to  W.  O.  Long  on- 
eqnlTOcally  and  without  qnallflcatlon  or  lim- 
itation conveys  the  N.  B.  N.  B.  %  of  S. 
£1.  %  and  N.  W.  %  of  8.  SL  being  six 
foil  40*8  as  per  sovemment  survey.  It  does 
not  say  so  much  of  the  N.  O.  ^  only  as  lies 
west  of  the  Brady  Mill  creek  or  aU  of 
said  N.  A  leas  so  mndi  thereof  as  lies 
east  of  aaid  creek.  The  last  part  of  the 
general  descrUitliHi  as  to  land  west  of  said 
Brady  Mill  creek  necessarily  applies  to 
the  fractional  part  of  the  S.  E.  ^  of  S. 
B.  ^  northeast  of  Abba  creek  and  esti- 
mated at  20  acres,  and  the  words  "more 
or  less"  were  Intended  to  cover  any  error  In 
said  estimate.  The  land  was  sold  by  metes 
and  bounds, .  and  was  supposed  to  contain 
260  acres  more  or  less,  being  six  fall  40's, 
240  acres,  and  as  much  of  the  S.  B.  %  of  8.  El. 
^4  AS  was  northeast  of  Abba  creek  and  west 
of  Brady  Mill  creek,  estimated  at  20  acres 
"more  or  less."  On  the  other  band,  to  hold 
that  the  words  "west  of  the  Brady  Mill 
creek"  applied  to  the  N.  EL  %  would  take 
therefrom  30  or  40  acres  on  the  east  side 
and  read  into  the  particular  description  a 
conveyance  of  a  fractional  quartei*  section, 
though  said  quarter  section  is  conveyed  in 
full  without  limitation,  and  would  also  cut 
down  the  quantity  from  260  acres  to  220  or 
230  acres,  subject,  of  course  to  a  variation 
as  to  quantity  In  either  instance.  In  the  ead- 
mate  of  ths  fractional  part  of  the  S.  BL  % 
of  B.  B.  )4.  Xbe  fact  that  the  land  In  the  S. 
m.  %  of  tbe  8.  IL*)4  does  not  lie  immediate- 
ly west  of  the  Brady  BllU  creek  does  not 
oompel  the  last  recital  to  api^  to  the  N.  B. 
^,  as  said  8.  a  K  of  S.  B.  %  Is  west  of 
said  cre^,  and  it  is  not  placed  in  the  de- 
scription as  being  immediate  west.  It 
would  do  violence  to  the  e^Udt  and  un- 


qualified description  of  the  K.  B.  %  to  cut 
30  or  40  acres  off  of  the  east  side  by  making 
the  creek  the  dividing  line  at  this  point; 
yet  the  whole  thing  can  be  reconciled  by 
making  the  words  **west  of  Brady  Mill 
creek"  apply  only  to  an  effort  to  aid  in  the 
description  of  the  fractional  part  of  the  S. 
R  14  of  the  S.  B.  ^,  the  parties,  perhaps, 
thinking  that  said  creek  was  nearer  to  or 
ran  through  same. 

[2]  Nor  do  we  think  that  the  granting  of 
the  easement  over  lands  of  the  grantor  on 
the  east  side  of  the  Brady  Mill  creek,  in  the 
event  the  grantor  wanted  to  place  a  mill  on 
said  creek,  Indicates  that  there  was  no  in- 
traition  to  convey  any  lands  east  of  said  creek 
as  the  grantor  owned  other  lands  east  of  the 
creek  and  the  use  of  which  may  have  been 
necessary  for  Ingress  and  egress.  Moreover, 
there  Is  a  point  where  the  creek  is  the  border 
line  in  the  lower  part  of  the  N.  E.  and  it 
may  be  that  the  mill  was  to  be  placed  at  this 
point,  and  whldi  would  place  the  east  bank 
on  the  unconveyed  land  of  the  grantor. 

[3]  There  can  be  no  doubt  of  the  eound- 
ness  of  the  proposition  that,  where  a  deed 
is  of  doubtful  meaning,  or  the  language  used 
la  ambiguous,  the  constmctlon  given  by  the 
parties  themselves,  as  exhibited  by  their  con- 
duct or  admissions,  will  be  deemed  the  true 
one,  unless  the  contrary  be  shown.  13  Cyc. 
608.  But  If  the  language  is  plain  and  cer- 
tain, acts  and  declarations  of  the  parties  can- 
not be  resorted  to  to  aid  a  construction.  Duna 
V.  Mobile  Bank,  2  Ala.  162.  We  think  that 
the  deed  In  question  plainly  shows  that  the 
grantor  conveyed  all  of  the  N.  B.  and 
that  it  was  not  reduced  by  excluding  there- 
from all  that  was  east  of  Brady  Mill  creek. 
It  is  also  plain  that  the  description  as  to 
section,  townstilp,  and  range  applied  to  all 
ttie  land,  and  which  cannot  be  limited  to 
the  S.  B.  %  of  the  S.  El  %  simply  because 
the  general  description  as  to  boundaries  was 
BO  limited. 

The  trial  court  did  not  err  in  glvUig  the 
general  charge  for  the  plaintiff,  and  the 
Judgment  Is  affirmed. 

Affirmed. 

ACAYFIBLD,  SOMERTILLB^  and  THOM- 
AS, JJ.t  concur. 

On  Behearlng. 

ANDERSON,  a  3.  [4]  It  Is  suggested  that 
the  opinion  la  erroneous  in  the  statement  that 
OBtsB  owned  other  land  east  of  Brady  Mill 
creek  at  the  time  be  e»cuted  the  deed  to  W. 
O.  Long,  We  confess  that  the  statement, 
though  a  most  natural  assnmirtlon  of  a  fact, 
la  erroneous;  for  while  Oates  subsequaitly 
conveyed  the  lands  east  of  the  Long  land, 
the  proof  does  not  dww  ttiat  he  owned  it  at 
the  time  the  Long  deed  was  executed,  and  if, 
as  a  matter  of  fiut,  the  grantor,  Oates,  did 
not  own  lands  inmiedlately  east  of  the  Bra- 
dy Mill  creek  other  than  -the  strip  in  con- 
troversy, the  leave  for  Ingress  to  and  egress 

Digitized  by  Google 


68 


74  SOUTHEBN  RIEPQBTBR 


trom  a  mm  to  be  eracted  by  the  graotee  on 
ttie  west  bank  of  tlie  creek  would  be  of  con- 
■tdesnbte  significance,  and  would  probably 
produce  a  latent  ambiguity,  not  by  way  of 
a  general  description  over  a  particular  one, 
but  as  a  qnallflcation  or  limitation  iy>on  Qie 
partlcnlar  description.  Inasmncb,  bowerer, 
as  tbe  description  of  the  land  in  the  N.  E. 
%  la  definite  and  certain,  the  recital  as  to 
the  mill  conld  not  r^der  it  amUguons  un- 
less it  was  accompanied  by  proof  that  the 
strip  in  qnesdon  waa  all  the  land  that  Oatea 
owned  east  of  the  Brady  BUll  creek  attingoit 
to  the  tract  conveyed  to  W.  O.  Long.  The 
opinion  should  have  read,  bowerer,  that  from 
aught  that  iMPPeftrs,  Oatea  owned  other  lands 
east  of  the  creek,  instead  of  stating  as  a 
fact  that  be  did.  in  other  words,  It  was  in- 
cumbent upon  Qie  party  contending  for  a 
latent  amblguily  to  establish  the  same,  and 
the  ledtal  of  ttie  deed  as  to  the  mill  and 
Ingress  to  and  egress  ftom  could  render  the 
particular  description  doubtful  and  uncer^ 
tain  only  when  accompanied  by  proof  that 
the  grantor.  Oatea,  owned  no  other  land  east 
of  tbe  creek  dtw  which  one  would  haw  to  go 
to  reach  a  mill  on  tbe  west  bank  ot  the 
creek. 

The  application  for  rehearing  la  overruled. 

(US  AlL  IM)  """"" 

AUEStlOAN  LA.1INDBT  Ca  t.  B.  &  W. 

DRY-OLEANING  00.   (9  Div.  447.) 
(Supreme  Court  of  Alabama.    Feb.  1,  1917.) 

1.  Ikjuvotxon  «=»61(1)  —  Rkbtrunino 
Bbuch  —  ConnuOT  xn  .BxarBAiNT  oi* 
Tkaoe. 

A  bill  for  InJuDCtion  to  rea train  violation  of 
H  contract  of  a  laundry  to  collect  dry-cleaning 
work  for  the  c<miplainant  and  for  no  one  elae 
for  ten  years  in  a  certain  county,  by  which 
contract  the  plaintiff  agreed  not  to  engage  in 
the  laundry  barinesa  in  the  same  county  for  a 
like  period,  did  not  show  an  eoforceable  con- 
tract, and  an  ammdment  alleging  that  it  waa 
necessary  to  the  buaineaa  that  audi  contract 
be  performed,  and  that  there  were  other  laun- 
dries and  dry-cleaning  eatabllshmenta  in  the 
county,  was  uwuffident  b>  antborisa  equitable 
reUef. 

riQd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  U  120.  130.] 

2.  CoMTXACTs  «s9ll6(])  —  Leoaijtt  or  Ob- 
ject—RssnAinT  or  CouPKnnoK. 

Goatracta  in  restraint  of  trade  are  In  them- 
selves,  if  not  shown  to  be  reasonable^  bad  in 
the  eye  of  the  law. 

[Ed.  Note.— For  other  eases,  see  Oontraets, 
Cent.  Dig.  H  6^2,  648,  646.  64&] 

8.  Comn&cn  4=»ll6Ci)  —  Laoalxtt  or  Ob- 
ject—RBRBAXifT  or  OoKPExmoif— Oeneb- 
AL  Restrictions. 
Whatever  restraint  In  a  contract  la  larger 
than  the  necessarT  protectltm  of  tbe  parties  is 
void,  as  being  Injnnous  to  the  int««8t  at  the 
public,  on  the  grouBd  <rf  public  ptdlcy. 

[Ed.  Note.— For  other  easss,  sea  Contracts, 
Cent.  Dig.  |  644.] 

4.  CoNTRAOTS  4=»n6(l)  —  LBOAxirr  or  Ob- 
jbct-Restbaint  or  Goiopninoii— Oeheb- 
AL  Restrictions. 
General  restraints  of  commerce  are  all  void, 

whether  by  bond,  covenant,  or  promise,  with  or 


without  ooDBideratlon.  and  whether  it  be  of  tbe 
part7*B  own  trade  or  not 

[Ed.  Note.— For  other  cases,  see  OuitractB, 
Oent.  Dig.  H  642,  643,  545,  S46.] 

6.  GONTBACTS  ^116(1),  117(2)— LSGAUTT  OT 

OBjECT^TJHZJiaiBn  Bestbictiors. 
A  contract  not  to  carry  on  any  boshiesa 
whatever  Is  nnreasonable,  and  not  aiforceable, 
however  limited  the  time  or  space  may  be,  and 
likewise  a  contract  which  makes  one  party  the 
sole  judge  whether  one  busineea  competes  with 
another. 

[Ed.  Note.— For  other  cases,  see  Ctnitracts, 
Oent  Dig.  H  642,  643,  646,  640,  666,  666.  &6&] 

6.  CONTBAOTB  «»117(9)  —  I^AUTT  Or  OB- 
JECT—LZUITATION  AS  TO  TucB  Ann  Space. 

Contracts  in  restraint  of  trade,  unlimited  as- 
to  time  and  space,  axe  void  as  against  public 
policy. 

[Ed.  Note.— For  other  cases,  see  Oontractii. 
Cent  Dig.  |  607.] 

7.  Contracts  «=»117(7.  8)— Leoautt  or  On- 
JEOT— Limitation  as  to  Tiub  ano  Space. 

A  contract  in  total  restraint  of  trade,  lim- 
ited as  to  spacer  but  unlimited  as  to  time,  is 
not  illegal,  and  may  continue  for  the  life  of  the 
party  restrained,  bat  one  limited  aa  to  tisM  and 
unlimited  aa  to  territory  is  void. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  {i  666,  566.] 

8.  Gontbacts  «s3lI7(l)  — Lcqautt  or  Ob- 
ject —  Restraint  or  Trade  —  Nature  or 

BUBINKBS. 

If  a  contract  in  restraint  of  trade  is  In  re- 
spect to  a  duty  which  the  party  owes  the  pub- 
lic, although  It  is  limited  aa  to  time  and  space, 
it  will  not  be  enforced  in  equity,  but  is  Ttrid. 

[Ed.  Note.— For  other  cases,  sss  ODOtraets, 
Gent  Dig.  H  654,  667.  569.] 

9.  Gontbacts  «=>117(1)  —  Leoautt  or  Ob- 
ject —  Restraint  or  Tbaoe— Natobe  of 
Business. 

An  agreement  for  a  limited  space  upon  prop- 
er consideration  is  Dsoally  held  valid,  and  the 
sale  of  a  business  by  one  person  to  another  and 
the  good  will  of  the  business  is  usually  held  a 
sufficient  conrideration. 

[Ed.  Note.— For  other  cases,  see  Ooufracts, 
Cent  Dig.  Si  654,  657,  569.] 

10.  GoHTBAcra  <s»116(2,  8)  —  Icoautt  or 
Object— Resttbaint  or  Trade— Nature  or 
Bubiness. 

The  restriction  of  trade  ia  allowed  to  sadi 
an  extent  as  Is  reasonable  to  (Mrotect  the  Inr 
terests  involved,  bat  the  test  oi  the  reascmable- 
neea  and  the  necessity  of  tbe  Interest  to  be  pro- 
tected depmd  upon  the  peculiar  drcumBtances 
of  each  case,  but  all  combinations  to  enhance 
or  depreciate  prices  are  contrary  to  pntdie  pol- 
icy and  void. 

[Ed.  Note.— For  other  cases,  sss  Oontracta, 
Cent  Dig.  H  544,  647-«49.] 

11.  Contracts  «»116@)— IdUAurr  or  Ob- 
ject —  Restbaikt  or  Teadb— Natobe  or 

Business. 

He  who  has  ctHnmodltles  to  sell  In  the  mar- 
ket has  the  same  right  to  competition  among 
buyers  as  tiie  buyers  have  to  ctHnpetitlon  among 
sellers. 

[Ed.  Note.— For  other  cases,  see  Omtracts, 
Cent  Dig.  H  547-549.1 

12.  SPECmC  PlRTOBMAlfOB  9=s>S6— Leoautt 

or  Object— Rebibazht  or  ^Aai»— Natuu 

or  Business. 
A  coDtract  between  a  dry-cleaning  cmnpanT 
and  severed  laundry  ounpanies,  by  which  eaoi 
agreed  not  to  wgage  In  the  business  of  tbs  otb* 
er  In  the  county  for  ten  years,  and  by  which 
the  laundries  agreed  for  a  commiBsion  to  eol- 
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>«ct  and  deHver  the  work  for  the  di7-cIeat>i>iS 
compauj,  if  not  wholly  void,  was  micli  as  might 
injure  the  puhlic.  and  thereiore  onsht  not  to  be 
specifically  enforced,  but  the  partiea  ahoold  be 
r«nitted  to  their  actiona  at  law  for  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  P«r- 
formasce,  Cent  Dig.  SS  173-170.] 

13.  SPECITIO  PrSFOBlCANCB  ^=>S  — RiOHT  TO 
BXMXDT. 

Sped  Re  p«rfom)aDce  is  m  matter  of  grace, 

and  not  of  absolute  right. 

[Ed.  Note.— For  other  cases,  aee  Specific  Per- 
formance, Cent.  Dig.      17,  18.] 

14.  Specific  Perfobuance  ^=>8— Bioht  to 

RBMEDT— DlSCHKTIOH  OW  GOUBT. 

The  diacretioD  of  the  court  to  award  specific 
perfomiance  is  not  an  arbitrary  assumption  of 
authority,  bat  a  sound  discretion  regulated  aa 
near  as  may  be  by  gmeral  rules. 

[Ed.  Note.~-For  other  cases,  see  Spedfle  'Per- 
formance, Cent.  Dig.      17.  18.] 

10.  Injunction  ^b&8  —  Sfbcifio  Psktobu- 
ANCK  ^9»75— Contracts  Ehvoboxablb— Af- 
nuuTivB  Action. 

Courts  will  never  order  apedflc  oerformance 
of  contracts  requiring  continuous  affirmative  ac- 
tion to  p«fonn,  because  the  court  cannf>t  aa- 
perfntenQ  aach  work  or  perforraancea;  but  in 
certain  cases  it  win  award  specific  performance 
by  forbidding  the  ddng  of  certain  acts  to  en- 
force negative  stipolationa  or  covenanta. 

[Ed.  Note.~For  other  case&  aee  InjunetlOB, 
Cent.  Dig.  it  111-113;   Specific  Perfonnanoe, 
Cent  Dig.  f|  206-206.  210!l 
10.  iHjDNCTiovt  «s>66— GoNTKAcra  Bnfobcb- 

ADLB— AFFIBHATIVE  ACTION. 
Breach  ol  contract  for  serricca,  If  the  serv- 
ices to  be  rendered  do  not  require  or  contem- 

elate  peculiar  <x  unosual  peraoual  art  will  not 
e  enjoined. 

[Ed.  Note^For  other  caaaiL  asa  iDjcnctltni, 
Cent.  Dig.  H  117-119.1 

17.  Injunction  «=95S— OoirrBAon  Entobcb- 

ABLB— NEOATIVB  COTENANTB. 
Restraining  breach  of  a  negative  covenant  is 
limited  to  cases  in  which  the  negative  cove- 
nant is  negative  In  fact  as  well  as  in  form. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  111-113.] 

Appeal  from  Chancer?  Ooart,  Jeffersoa 
County :  A  H.  Benners,  Cbancellw. 

BiU  by  the  B.  &  W.  Dry-Cleaning  Com- 
pany, a  corporation,  against  the  American 
Laundry  Company,  to  enjoin  the  violation  of 
contracts.  From  a  decree  overruling  demur* 
rers  to  tbe  amended  bill,  respondent  ap[>eal8. 
Berersed,  rendered,  and  remanded. 

The  substance  of  tbe  original  bill  suffi- 
ciently appeara.  The  amendment  Is  as  fol- 
lows: 

Complainant  further  avers  that  it  was  organ- 
ised for  the  purpose  of  engaging  in  the  dry- 
cleaning  business  in  the  city  of  Birmingham, 
and  waa  inec»porated  March,  1912;  that  prior 
to  said  incorporation  the  terms  of  said  contract 
had  been  practically  agreed  npon  between  said 
l&undry  company,  including  respondent  and  com- 
plainant's ina>rporator8,  and  that  the  moving 
consideration  causing  complainant's  incorpora- 
titm  and  the  establishment  of  its  dry-cleaning 

Elant  waa  the  executioD  of  said  contract  by  said 
lundry  company ;  that  said  laundry  company  at 
aaid  time  did  not  do  any  dry*deaning  work,  and 
did  not  have  any  equipment  or  plant  for  such 
work,  but  they  did  have  wagons  and  agents  cov- 
ering the  city  of  Birmio^am  and  Jefferson  coun- 
ty collecting  laundry,  and  said  wagons  and 


agmts  afforded  a  reasonable  means  for  ctm^dain' 
ant  through  such  companies  to  get  dry-cleaning 
work,  and  to  collect  dry-cleaning  work  without 
the  expense  of  maintaining  wagons  and  agents: 
end  that  in  fact  complainant  could  not  out  <x 
ita  bouness,  have  maintained  such  wagons  and 
agents.  Complainant  further  avers  that  ita  In- 
corporators reallKed  such  fact,  and  realized  that 
a  large  burioesa  could  likely  be  built  up  Iv 
diligent  application  with  the  aid  of  said  laun- 
dry company  upon  the  faith  of  said  contract 
and  it  was  so  incorporated;  thet«aft»  com- 
plainant, upon  the  faith  of  said  contract  and 
relying  thereupon,  inveated  the  sum  of  $10,000 
in  dry-cleaning  machinery  and  equipment 
and  erected  a  modem  up-to-date  ary-dean- 
ing  plant  in  the  city  of  MontgMn^,  all  of 
which  could  not  have  been  done  wlthont 
the  aid  of  said  laundry  company  as  agreed  up- 
on in  said  contract;  that  among  its  said  incor- 
porators and  stockholders  were  the  owners  of 
all  the  said  laundry  companies  executing  said 
contract  including  respondent  and  that  said 
laundry  companies,  or  their  owners,  are  part  ot 
complainant^  stockholders  to-day.  CompUn- 
ant  further  avm  that  to  have  established  the 
laundry  during  the  life  of  said  contract  would 
have  serioasly  interfered  with  ita  dry-cleaning 
establishment  as  it  was  denned  tliat  Its  dry- 
cleaning  boldness  shonld  be  <k  large  volume  as 
it  had  been,  and  that  all  <^  complainant's  time 
and  attention  should  be  required  said  dry- 
cleaning  business,  as  it  bad  been.  Oomplaloaot 
further  avers  that  all  of  said  laundiy  companies 
have  continuooaly  advertised  that  complainant 
did  thdr  dry-deaning  work  for  them,  and  have 
printed  signs  to  that  effect  npMi  their  windows 
at  their  places  of  business.  Complainant  fur^ 
tber  even  that  at  the  time  ot  the  execution  of 
said  contract  thwe  wwe  other  laundries  ofh 
erating  In  Bim^gliam  and  Jefhrson  county, 
and  that  there  were  and  bad  been  numerous 
other  estabUahments  carrying  on  a  dry-cleaning 
business,  with  which  concern  your  complain- 
ant has  had  no  ccmnection  whatever. 

Morris  Loveman,  of  Birmingbam,  tvt  ap- 
peltant    Stokely,  Scrlvner  ft  X>oiiiinl(ft,  of 

Birmingham,  for  appellee. 

MAYFIBLD,  J.  Tbe  equity  of  appellee's 
bill  is  to  spedflcally  enforce  a  contract  set 
ont  in  the  bill  by  injunctl<m,  or,  more  defi- 
nitely speaking,  to  enjoin  breaches  of  this 
contract  The  prayer  of  tbe  bill  is  that: 

"Upon  the  final  hearing  of  this  cause  'your 
honor  will  make  and  enter  a  decree  permanently 
enjoining  respondent  from  tbe  violation  ot  sara 
contract  during  the  life  of  the  same,  and  per- 
manently restraining  respondent  from  delivenng 
over  to  dry-cleaaiaK  and  dyeing  establishments 
other  than  complainant  the  deaning  and  dye- 
ing work  obtaimd  by  it  which  under  said  con- 
tract, respondent  fa  boond  to  turn  over  to  com- 
plainant." 

The  BDbstaaoe  of  the  ctHttract  was  that  ap- 
pellee was  to  establish  In  Birmingham,  Ala., 
a  dry-cleaning  business  and  plant,  and  that 
five  laundry  companies  In  the  shonld  not 
for  a  period  of  ten  years  engage  in  tbe  dry- 
cleaning  badness,  and  that  appellee  for  the 
same  period  should  not  engage  In  the  laundry 
business  In  Jefferson  county,  Ala.;  that  the 
five  laundry  companies  mentioned  shonld  de- 
liver to  the  dry-cleaning  company  all  dry- 
cleaning  work  which  they  received  from  their 
customers,  and  that  the  work  should  be  done 
by  apiiKllee  and  retnmed  to  the  offices  of  the 
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]aundi7  company  from  which  it  was  received, 
to  be  by  the  latter  returned  to  the  customers ; 
that  the  laundry  company  should  receive  25 
per  cent  of  the  price  paid  by  the  customer 
for  the  dry  cleaning,  which  price  should  be 
Qxed  exclusively  by  the  dry-cleaning  com- 
pany; that  the  garments  or  work  so  dry- 
cleaned  and  delivered  to  the  customers  should 
bear  the  mark  and  brand  of  the  laundry  com- 
pany, and  not  that  of  the  dry-cleaning  com- 
pany, which  did  the  .woric  and  fixed  the  price, 
the  laundry  company  to  collect  such  price 
from  the  customer  and  be  directly  responsible 
to  the  dry-cleaning  company  for  75  per  cent, 
of  the  s<AedaIe  price  bo  fixed  by  the  dry- 
cleaning  company. 

It  is  alleged  that  the  laundry  companies. 
Including  appellant,  each  advertised  the  fact 
that  appellee  did  Its  dry-cleaning  business, 
but  that  appellant  has  recently  breached,  and 
continues  to  breath,  its  contract,  by  refusing 
and  falling  to  deliver  the  work  so  collected 
by  it  from  Its  customers  to  complainant,  but 
has  delivered  and  continues  to  deliver  the 
work  so  collected  by  it  to  other  dry-cleaning 
companies,  and  allows  such  other  dry-clean- 
ing companies  to  advertise  to  the  public  that 
appellant  is  collecting  work  for  them. 

The  bill  was  demurred  to  on  the  ground 
that  the  contract  set  out  therein,  and  which 
Is  sought  to  be  specifically  enforced  by  in- 
junction, was  void  because  in  restraint  of 
trade  and  because  it  tended  to  create  a  monop- 
oly in  the  dry-cleaning  and  laondry  business 
in  Jefferson  county,  Ala.  The  demurrer  was 
sustained  to  the  original  bill,  but  the  bill  was 
subsequently  amended,  ^e  reporter  will  set 
out  the  amendment  The  demurrer  was  re- 
interposed  to  the  bill  as  amended,  and  was 
oTermled;  and  from  the  decree  OTermllng 
the  demurrer^  appellant  appeals. 

[1]  We  do  not  see  that  the  amendment  cor- 
ed the  defect  In  the  original  blU,  nor  that  it 
shows  that  the  contract  set  out  was  valid 
or  that  it  shwld  be  enforced  by  the  Injunc- 
tive relief  soi^t  The  contract  In  qu^on, 
we  think,  fells  clearly  within  the  class  of  that 
construed  In  the  cases  of  Tuscaloosa  Go.  v. 
Williams,  127  Ala.  110,  28  South.  669,  00  U 
R.  A.  176,  85  Am.  St.  Rep.  125.  and  Arnold 
ft  Co.  V.  Jones  Ckttton  Ca,  152  Ala.  601.  44 
South.  662,  12  U  B.  A.  (N.  S.)  150.  and  cases 
there  cited,  and  not  .within  tiie  class  of  the 
contracts  upheld  and  enforced  In  the  cases 
of  Smith  r.  Webb,  176  Ala.  696,  58  South. 
Wa,  40  L.  R.  A.  (N.  S.)  1191,  McCurry  v.  Gib- 
son. 108  Ala.  451.  18  South.  806,  54  Am.  St 
Rep.  177.  Moore  v.  Towers  Co..  87  Ala.  206, 
6  South.  41,  13  Am.  St  Rep.  23,  Bobbins  v. 
Webb,  68  Ala.  393,  Harris  v.  Theus,  149  Ala. 
133,  43  South.  131,  10  U  B.  A.  (N.  S.)  204, 
123  Am.  St  Rep,  17,  and  Pearson  v.  Duncan 
&  Sou.  73  South.  406. 

Doubtless  there  Is  some,  if  not  mudi,  con- 
flict In  the  authorities,  text-books,  and  deci- 
sions <tf  America  and  England  as  to  the  ex- 
tent to  which  courts  of  equity  may  or  should 


go  to  restrain  by  Injunction  breaches  of  con- 
tracts in  partial  restraint  of  trade.  Hr. 
High,  In  tils  work  on  Injunctions,  says  that 
the  law  upon  this  subject  has  gone  through 
three  distinct  stages  of  transition,  and  states 
the  three  doctrines  snnonnced  in  the  devel- 
opment of  the  law.  Volume  2.  S  1167. 

The  doctrine  prevailing  In  this  state  may 
be  found  In  the  Alabama  cases  above  refer- 
red to,  in  the  authorities  therein  cited,  and 
in  the  notes  thereto  when  reported  in  Amer- 
ican State  Reports  sud  Lawyers'  Reports  An- 
notated. Some  of  the  propositions  as  settled 
by  this  and  other  courts  may  be  aummariied 
as  follows: 

[2]  Contracts  in  restraint  of  trade  are  in 
themselves,  if  not  shown  to  be  reasonable, 
bad  In  the  eye  of  the  law. 

[3-E]  Whatever  restraint  is  larger  than  the 
necessary  protection  of  the  party  with  whom 
the  contract  Is  made  Is  unnecessary  and  void, 
as  being  injurious  to  the  Interest  of  the  pub- 
lic, on  the  ground  of  public  policy.  General 
restraints  are  all  void,  whether  by  bond,  cov- 
enant, or  promise,  with  or  .without  considera- 
tion, and  whether  It  be  of  the  party's  own 
trade  or  not  A  contract  not  to  carry  on 
any  business  whatever  Is  unreasonable,  and 
not  enforceable,  however  limited  the  time  or 
space  may  be ;  and  likewise  a  contract  which 
makes  one  party  the  sole  Judge  as  to  whether 
Or  not  one  business  competes  with  another. 

[I,  7]  There  is  a  well-recognlzed  tendency 
In  the  English  and  American  cases  of  recent 
date  to  modify  the  ancient  strictness  toa<A- 
ing  contracts  in  restraint  of  trade.  Those 
unlimited  as  to  time  «nd  space,  and  In  total 
restraint  of  trade,  are  void  as  against  public 
policy.  One  limited  as  to  space,  but  unlim- 
ited as  to  time,  Is  not  illegal,  and  may  con- 
tinue for  the  life  of  the  party  restrained; 
but  one  limited  as  to  time,  but  unlimited  as 
to  territory,  Is  void.  Bowser  v.  Bliss,  7 
Blackf.  (Ind.)  344.  43  Am.  Dec  93 ;  Wiley  v. 
Baumgardner,  97  Ind.  66,  49  Am.  Rep,  427. 

[1]  If,  however,  the  contract  for  restraint 
Is  in  respect  to  a  duty  which  the  party  owes 
the  public,  although  It  Is  limited  as  to  time 
and  space,  equity  will  not  enforce  it,  and  it 
will  be  held  void.  Tuscaloosa  Ice  ATfg.  Go. 
v.  WllUams,  127  Ala.  110,  28  South.  668,  50 
U  R.  A.  175,  85  Am.  St  Rep.  126 ;  New  Or- 
leans Gas  Co.  V.  Louisiana  Light  Co.,  116  U. 
S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  616;  Com- 
mercial Union  TeL  Co.  v.  New  England  Tel. 
&  Tel.  Co.,  61  Vt  241,  17  Aa  1071«  5  L.  B.  A. 
161,  16  Am.  St  Rep.  893. 

The  true  test  was  said  1^  the  great  Tlndal, 
O.  J.,  to  be : 

"Is  the  restraiot  such  only  as  to  effect  a  fair 
protection  to  the  Interest  of  the  party  in  favor 
of  whom  it  is  given,  and  not  so  large  as  to  in- 
terfere with  the  interest  of  the  public."  7  Bins. 
736. 

[I]  No  definite  or  certain  rule  can  be  given 
to  determine  when  contracts  are  In  restraint 
of  trade  or  against  public  policy  and  there- 
fore void.  As  a  rule,  a  gmero]  asreoneat 
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without  limit  as  to  time  and  fipace  by  wblch 
ooe  [>erson  agrees  with  anotbef  that  he 
will  Dot  engage  In  a  certain  business  Is  void, 
but  an  sgreement  for  a  limited  space  upon 
proper  consideration  is  usually  held  valid, 
and  the  sale  of  a  business  by  one  person  to 
another  and  the  good  will  of  the  business  is 
usually  held  a  sufficient  consideration.  Ar- 
nold &  Co.  T.  Jones  Cotton  Co.,  152  Ala.  601, 
44  South.  662,  12  L.  R.  A.  (N.  S.)  150. 

[10]  The  r«itriction  Is  allowed  to  such  an 
extent  as  Is  reasonable  to  protect  the  inter- 
ests involved,  but  the  test  of  the  reasonable- 
ness and  the  necessity  of  the  Interest  to  be 
protected  depend  upon  the  peculiar  drcum- 
stances  of  each  case,  but  all  combinations  to 
enhance  or  depreciate  prices  are  contrary  to 
public  policy  and  void.  Arnold  ft  Oo.  r. 
Jones  Cotton  Co.,  supra.  ' 

[11]  He  who  has  commodities  to  sell  In  the 
market  has  the  same  right  to  competition 
among  buyers  as  the  buyers  have  to  competi- 
tion among  sellers.  A  secret  combination 
among  grain  dealers  In  the  nature  of  a  part- 
nership was  held  void  as  tending  to  stifle 
all  competition.  Arnold  ft  Co.  t.  JoUes  Cot- 
ton Co.,  supra. 

The  doctrine  as  to  contracts  In  partial  re- 
straint of  trade  was  thus  summed  up  by  An- 
derson, J.  (now  Chief  Justice),  In  the  opinion 
la  Flowers  et  aL  t.  Smith  Lumber  Company, 
157  Ala.  510,  5U,  47  South.  1022,  1023: 

"Hiorft  are  a  few  Instances  when  contracts 
have  been  uplield  by  the  courts,  notwithstand- 
ing they  had  a  tendency  to  restrain  trade,  such 
as  sales  of  a  stoclt  or  business  and  the  good 
win  of  the  vendor,  with  an  obligation  not  to 
engage  in  a  similar  business  or  calling  in  the 
same  locality.  Contracts  of  this  kind  liave 
been  upheld  and  enforced  upon  the  theory  that 
they  did  not  generally,  but  only  partially,  re- 
strain trade,  and  only  to  the  extent  of  protecting 
the  purchaser  in  the  enjoyment  and  use  of  the 
business  purdiased,  and  which  was  not  other- 
wise injurious  to  the  public  Contracts,  how- 
ever, whose  chief,  if  not  sole,  aim  i»  to  stifle 
competition  and  create  a  monopoly,  will  not  be 
enforced,  because  they  are  contrary  to  public 
policy.  And  in  considering  such  contracts 
'courts  will  not  stop  to  inquire  as  to  the  degree 
of  injury  inflicted  upon  the  public.  It  is  enough 
to  know  that  the  inevitable  tendency  of  such 
contracts  is  injurious  to  the  public.'  Arnold  v. 
Jooes  Cotton  Co.,  152  Ala.  OOI,  44  South.  662, 
12  L.  R  A.  (N.  8.)  150." 

[II]  The  oontnict  In  question  may  be  class- 
ed wltb  those  condemned  In  the  last  two  cas- 
es dted.  If,  bowever,  it  can  be  said  In  tbls 
case  that  the  contract  In  question  was  not 
wholly  void,  and  might  support  an  action  as 
for  some  breaches  thereof,  yet  we  are  dear 
to  the  conduslffli  that  it  does  or  may  affect 
the  public  in  bu<4i  manner  as  to  work  Injury 
to  the  public,  and  for  that  reason  ought  not 
to  be  specifically  enforced,  when  the  very 
enforcemwit  of  It  may  Injure  the  public,  but 
that  the  parties  should  be  remitted  to  their 
actions  at  law  to  recover  the  damages  suf- 
fered, where  reeoTerable  damages  were  sus- 
tained. 

[13]  Spedflc  performance  is  a  matter  of 


grace,  and  not  of  absolute  right.  As  early 
as  1746  Lord  Hardwlcke  said: 

"The  constant  doctrine  of  this  court  is  that 
it  is  in  their  discretitm  whether  they  will  de- 
cree a  Bpeciflc  performance,  or  leave  the  plain- 
tiff to  his  renwdy  at  law."  S  Atk.  368. 

This  docMne  has  been  steadily  maintained, 
down  to  ttxe  presoit  tilme.  Seymour  t.  De- 
lancey.  0  Johns.  Ou  (N.  222;  Ellis  v. 
Burden,  1  Ala.  458  ;  2  Story's  Equity.  78&-12. 
"The  question  Is,  not  what  the  court  must 
do,  but  what  the  court  may  do^  under  the 
circumstances." 

[H]  This  discretion  Is  not  an  arbitrary  as- 
sumption of  anthwity,  but  a  sound  disere- 
tlon,  regulated,  as  near  as  may  be,  by  gen- 
eral rules.  Pulllam  v.  Owen  &  Russell,  25 
Ala.  492 ;  Sims  v.  McEwen's  Adm'r.  27  Ala. 
184 ;  Casey  v.  Holmes,  10  Ala.  777 ;  7  Mayf . 
DlK.  836. 

[IE]  Courts  will  never  order  specific  per- 
formance of  contracts  requiring  continuous 
affirmative  -action  to  perform,  because  the 
court  cannot  superintend  such  work  or  per- 
formance ;  but  In  certain  cases  It  will  award 
spedflc  performance  by  forbidding  the  doing 
of  certain  acts  to  enforce  negative  stipula- 
tions or  covenants. 

There  are  both  English  and  American  cas- 
es hi  wblc^  contracts  to  render,  personal  serv- 
ices requiring  peculiar  and  particular  skill, 
such  as  that  employed  by  public  singers, 
dancers,  etc.,  have  been  ^)eclflcaUy  enforced, 
where  the  contract  contained  negative  cove- 
nants not  to  perform  such  services  for  any 
other  person;  su<di  i^edfic  performance  be- 
ing compelled  by  enjt^nlng  the  party  from 
rendering  such  services  for  other  persons — 
not  by  compelling  the  performance  for  the 
party  for  whom  the  services  were  agreed  to 
be  performed.  The  original  and  leading  case 
Is  Lumley  v.  Wagner,  21  L.  J.  Ch.  898  (Eng- 
lish case),  8.  c,  6  Eng.  Rul.  Cas.  652,  and 
notes  thereto  which  collect  the  authorities. 

[1 6, 1 7]  These  cases  show  that  the  reason 
for  the  inJunctl(Hi  Is  to  be  found  in  tiie  &cts 
that  the  services  are  ot  pnrely  personal  skill 
and  art,  for  wUch  an  adequate  substitute 
cannot  be  had;  that  the  damages  to  be 
awarded  in  a  court  of  law  would  be  difficult 
of  ascertainment,  and  the  remedy  at  law 
wholly  inadequate,  If  the  services  to  be 
rendered  do  not  require  or  contnnplate  pe- 
culiar and  unusual  personal  art  or  skill, 
spedflc  performance  will  not  be  awarded  in 
such  case.  Tbe  rule  Is  also  limited  to  cases 
ta  which  the  ne^tive  covenant  is  negative  in 
taxt  as  well  as  in  form.  If  the  covenant  to 
be  so  enforced  is  In  substance  and*  In  fact 
afflnnatlTe  in  effect,  although  negative  in 
form,  it  win  not  be  so  enforced. 

The  leading  case  in  this  state  on  the  subject 
Is  that  of  Iron  Age  Publishing  Co.  v.  Western 
Union  Telegraph  Co.,  83  Ala.  408, 3  South.  449, 
3  Am.  St  Rep.  758.  The  bill  in  that  case 
sought  to  enjoin  the  telegraph  company  from 
delivering  Associated  Press  dispatches  to  oth- 
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er  aewi^apers  In  the  complaint  named,  be- 
cause of  the  covenant  In  a  contract  not  to 
so  deliver.  A  demurrer  to  the  bill  was  sus- 
tained by  the  trial  court,  and  the  ruling  of 
the  trial  court  was  by  this  court  affirmed; 
and  in  the  opinion  many,  If  not  all,  of  the 
American  and  English  authorities  were  re- 
viewed on  the  subject.  Justice  Somervllle, 
In  reviewing  the  caws,  thus  concludes,  and 
what  Is  said  there  Is,  we  think,  apt  and  con- 
clusive here: 

"How,  it  may  be  asked,  is  It  practicable  for 
th«  court  to  compel  th«  complainant  to  irarfonn 
personal  services,  as  asent  and  correqNmdeut  ot 
the  Associated  Press  at  BlrminBham,  whldbi  it 
has  cODtracted  to  perform  from  year  to  year, 
under  this  agreement?  We  have  seen  that  the 
da^  invc4vea  the  exercise  of  nKdal  skill,  judK- 
ment,  and  discretion,  beins  Intellectual  as  well 
as  mechanical  in  Its  character.  These  duties 
are  also  ccHitinaous  In  their  nature,  and  of  in- 
definite duraticm.  Ttiere  can  be,  as  we  have 
shown,  no  madfic  performance  afflrmatively  ot 
such  duties  Of  a  oourt  <rf  aqui^.  The  most  that 
can  be  dtme  Is  to  nesatively  enforce  them  by  In- 
junction prohibiting  their  breach,  and  this  only 
on  bill  filed  praying  auch  particular  reli^."  w 
Ala.  at  page  610,  S  South,  at  page  454  (8  Am. 
St  Sep.  758). 

"TbSa  might  involve  the  frequent  necessity  on 
the  part  ctf  ^e  court  of  hearing  complaints  from 
the  defendant  charging  the  complainant  with  a 
breach  of  Its  duties,  or  from  the  complainant  ar- 
rai^ing  the  defendant  for  contonpt  for  a  yicAu- 
tion  of  the  injunction.  There  would  thus  be  no 
end  to  the  number  of  occasions  when  the  court 
might  be  called  on  from  year  to  year  to  say 
whether  the  ccmiplainant  has  performed  the  du- 
ties In  question  faithfully  and  efficiently,  so  as 
to  have  kept  the  inJuncBoD  in  force,  or  negli- 
gently and  unskillfully,  so  as  to  Jnstlfy  its 
breadi.  For  these  reasons,  the  mle  is  that 
'equity  will  not  enforce  the  performance  of  con- 
tinuouB  duties  involving  personal  labor  and  care 
of  ■  particular  kind  wnich  the  court  cannot 
supraintend.* "  83  Ala.  at  page  611,  8  South, 
at  pag«  465  0  Am,  St  Bep.  768)< 

How  l8  It  poBsndA  tm  a  court  to  qwdflcal- 
ly  enforce  Qie  contract  In  Questionl  How  can 
It  compel  dozens  (tf  drivers  of  laundry  wag- 
ons to  s(dldt  and  gather  up  the  soiled  clothes 
and  Unena  of  thousands  and  thoosandi  of 
people,  and  to  cany  All  of  those  to  be  dean* 
ed  by  the  dry  prooesa,  to  aweUee,  and  com- 
pel appellee  to  clean  them  and  didtver  them 
back  to  appellant,  and  then  compel  appellant 
to  collect  from  the  customers  the  prices  fixed 
1^  appellee,  and  to  remit  75  per  ooit  there* 
tjl  to  anieUea?  The  answer  ot  appdlee  is, 
by  enjoining  an>ellant  ftmn  deliTraing  the 
goods  to  other  companies  to  be  dry-cleaned. 
Tbla  mlgbt  have  the  effect  of  prevmtln^ 
rather  than  enforcing,  performance.  More- 
over, we  are  not  sure  that  the  performance 
of  this  contract  will  not  tma  to  Injure  the 
public.  •  The  substance  and  effect.  If  not  the 
object,  of  this  contract,  was  to  prevent  com- 
petition In  the  business  of  cleaning,  both  wet 
and  dry,  so  far  as  the  parties  thereto  could 
do  BO.  It  may  be  true,  aa  alleged  In  the  bill, 
that  there  are  other  companies  engaged  In 
Birmingham  In  the  laundry  business  and  the 
dry-deaniiv  buainess,  and  that  there  Is  com- 


petition, and  no  reetralnt  of  trade,  in  this 
field.  If  so,  it  is  not  by  virtue  of  this  con- 
tract sought  to  be  enforced,  but  in  spite  of  it 
It  has  done  what  it  could  do  to  prevent  com- 
petition In  the  dry-cleaning  business;  it 
agrees  that  so  far  as  the  parties  are  con- 
cerned, the  dry-cleaning  business  shall  be 
d(me  exclusively  by  one  of  the  six  parties, 
and  not  by  the  other  five,  nor  by  any  one  of 
the  public,  and  this  one  party  who  Is  to  do 
the  dry-cleaning  business  for  all  the  lurtles 
to  the  contract  as  well  as  the  pubUc,  is,  by 
the  very  terms  at  the  contract,  ^ven  the  sole 
and  exclusive  rtg^t  to  fix  the  prices  for  clean- 
ing. It  is  difficult  to  see  why  the  public  Is 
not  bettra  served  by  the  breacb  ttian  by  the 
performance  of  this  contract 

It  follows  that  the  demurrer  to  the  amend* 
ed  bill  should  have  been  sustained. 

BevCTsed,  rendered,  and  remanded. 

ANDBESON.  0.  and  SOMlCRyiLLB 
and  THOBCAS,  JJ^  concur. 


(IM  Ala.  im 
ANDBEWS  et  aL  T.  OBEY.  (7  Div.  847.) 

(Supreme  Oouit  ot  Alabama.    Feb.  1.  1017.) 

L  Appsu  Aim  Eebob  *=»1009(1)— Hxvuw— 
FiNDiHoa  or  Oharoeux>b— Statdtb. 
Code  1907,  t  6856,  subd.  1,  providing  that 
on  chancery  appeal  no  weUht  shall  be  given 
chancellor's  decwioa  upon  facts,  bat  Supreme 
Oourt  shall  wei^  the  evidence,  amdies  only 
where  the  judge  trying  the  issue  had  not  the 
advantage  of  seeing  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8970,  S978.] 

2.  Appui.  and  Ebbob  «=39S1(1>— Fmniivos 
or  CsAnoKixoB~PBBsuui>noN— Statctb. 
l^e  L«islature  intended  by  enactment  of 
Gen.  Acts  1915,  p.  705,  providing  for  the  tak- 
ing of  oral  testimony  before  chancellor,  the  same 
presumption  by  Supreme  Oourt  in  favor  of 
chancdLx's  findings  as  are  accorded  to  those 
of  a  register  nnder  ccmstmction  of  Code  1907, 
I  6866^  SDbd.1. 

[Bd.  Note.— Ftor  otiur  caseSi  see  Appeal  and 
B^rcff,  Cent  IMg.  f  8702.] 

Appeal  from  Chancery  Court  Talladega 
County;  W.  W.  WUteside^  (Sianodlfn; 

Bill  by  Bandolpb  Grey  against'  D.  J.  An- 
drews and  others,  to  annul  a  mortgage  and 
to  quiet  title.  Decree  tm  complainant  and 
respondents  appeal  Affirmed. 

Graves  Embry,  of  Tallad^ia,  for  appel- 
lantGL  Isadore  ^laplro,  oi  Birmingham,  and 
Blddle  A  Burt  of  Talladega,  tor  appellee^ 

THOMAS,  J.  The  appeal  Is  from  a  decree 
of  the  chancery  court  canceling  a  mortgage, 
pnri>orting  to  have  been  executed  by  appellee 
and  wife  upw  the  lands  spedflcally  describ- 
ed In  the  bill. 

The  testimony  was  taken  orally,  In  open 
court,  under  the  provisions  of  the  act  of  Sep- 
tember 22, 1916  (Gen.  AcU  1915,  p.  705).  The 
act  provides,  among  other  things,  that  In  all 
cases  in  equity  the  Judge  or  chancellor  be- 
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fore  whom  tiie  case  la  pending  may,  at  any 
time  before  final  decree,  cause  any  or  all  of 
the  witnesses  to  be  examined  orally  before 
Mm  Id  open  court.  The  dbancellor,  there* 
fore,  had  the  opportunity  In  this  case  of  see- 
ing and  hearing  the  witnesses,  and  of  ob- 
serring  their  demeanor,  when  giving  their 
testimony  In  the  cause,  which  is  enjoyed  by 
the  Judge  trying  a  dvU  cause  at  law  with- 
out the  Intervention  of  a  Jury  (Hacbett  r. 
Cash,  72  South.  62;  Finney  v.  Studebaber 
Ckirp.,  72  South.  55;  Thompson  t.  Collier, 
170  Ala.  469,  54  South.  4d3:  Woodrow  v. 
HawTing,  105  Ala.  246,  16  South.  720;  De 
Vendell  t.  Hamilton,  27  Ala.  166;  Bott  t. 
McCoy,  20  Ala.  578,  56  Am.  Dec  223 ;  Barnes 
T.  Mayor,  19  Ala.  707 ;  Etheridge's  Case,  18 
Ala.  565),  or  by  the  Judge  In  a  criminal  case 
(ScruggB  T.  State,  166  Ala.  121,  61  South. 
302),  or  by  the  trier  of  facts  on  testimony 
given  viva  voce  in  the  presence  of  the  pro- 
bate court  (Nooe  v.  Gamer,  70  Ala.  443,  446 ; 
BeU  T.  Bell,  183  Ala.  645,  62  South.  833),  or 
by  the  trial  Judge  in  passing  on  a  motion 
for  a  new  trial  (S&ckaoa  Lumber  Co.  v.  Tram- 
mel!, 74  South.  460,  or  by  a  register  In  chan- 
cery In  finding  a  submitted  issue  ot  fact, 
from  evidence  given  viva  voce,  or  from 
pleadings  before  him  (Bldwell  v.  Johnson,  70 
South.  685;  ChanceUor  t.  Teel,  141  Ala.  634, 
37  South.  666;  Pollard  v.  Mortgage  Ca,  139 
Ala.  183,  36  South.  767;  Faulk  &  Co.  v.  Hob- 
ble Grocery  Co.,  178  Ala.  254,  69  South.  450; 
Roy  T.  O'Neill,  168  Ala.  364,  62  South.  946; 
Jones  V.  White,  112  Ala.  449.  20  Sonth.  627; 
AnnlBton  v.  Ward,  108  Ala.  86,  18  South. 
937;  Vaughan  v.  Smith.  69  Ala.  02). 

[1]  In  the  decisions  as  to  findings  of  fact 
by  the  register  on  evidence  given  viva  voce, 
section  5856,  subd.  1,  of  the  Code  of  1907  has, 
in  effect,  been  made  to  apply  only  to  cases 
where  the  Judge  trying  the  issue  of  fact  has 
not  the  advantage  of  seeing  and  hearing  the 
witnesses  and  of  noting  th^r  mamier  on  the 
stand,  which  facts,  of  necessity,  may  or  may 
not  influence  the  decision  or  finding. 

[}]  In  view  of  the  constructions  of  like 
statutes  by  this  court.  In  connection  with  the 
construction  f^ven  to  section  6955  (subdivi- 
sion 1)  of  the  Code,  as  to  findings  of  fact  by 
the  roister,  matters  of  public  knowledge 
when  the  act  of  September  22,  1916.  was 
passed,  we  cannot  escape  the  conclusion  that 
by  this  new  statute  the  legislature  Intended 
ttiKt  whue  tlie  erldence  Is  taken  orally,  in 
open  court,  before  the  chancellor,  the  same 
presumptions  must  be  Indulged  In  favor  of 
the  chancellor's  finding  that  are  now  accord- 
ed to  a  flndlns  of  fact  by  the  r^Eister.  See 
Alahama,  rCHmessee  ft  Northern  Railway  Oa 
T.  AUceviUe  Lumber  Cou.  74  Sonth.  441,  f6r 
analogous  ralias-  This  rule  is  not  In  con- 
flict with  the  constroction  of  this  sectlmi  ot 
the  statute,  found  in  Huntavllle  EUks'  Club  v. 
Garrlty-Hahn  Co..  170  Ala.  128,  131.  57 
South.  750.  Thornton  r.  Esco,  181  Ala.  241, 


61  Sonth.  295,  and  Shows  v.  Folmar,  13S 
Ala.  590,  32  South.  495.  These  cases  were 
tried  before  the  statute  was  enacted,  and  the 
testimony  was  not  taken  ore  tenus  before  the 
chancellor. 

Having  due  regard  for  the  burden  of  proof, 
and  after  a  careful  examination  of  the  evi- 
dence, we  are  of  opinion  that  the  chancellor 
correctly  ordered  and  decreed  that  complain- 
ant was  entitled  to  relief,  that  the  respond- 
ents have  no  Interest  In  the  lands  in  contro- 
versy by  a  virtue  of  the  mortgage  in  ques- 
tion or  by  reason  of  any  assignment  or  fore- 
closure th^eof ,  and  that  the  mortgage  be  an- 
nulled and  canceled.  The  common  Justice  of 
the  situation  has  been  enforced  by  the  chan- 
cellor (Chance  v.  Chapman,  70  South.  676), 
without  taking  Into  view  the  mle  of  the  act 
of  September  22,  1916. 

The  decree  of  the  chancery  court  Is  af- 
firmed. 

Afiirmed. 

AMDIORSON.  a  J.,  and  MATFIBLD  and 
SOHERYIUiB,  JJ.,  concur. 


OW  Ala.  1M> 

SOUTHERN  STATES  FIRE  INa  CO,  OT 
BIRMINGHAM  v.  KRONBNBEBO. 

(6  Div.  165.) 

(Supreme  Court  of  Alabama.    Feb.  1,  1917.) 

1.  iNBUBAncH  ^=»641(2)  —  Vam  Ijisdhazvok— 
Actions  —  Waxvsb  or  Bskaoh  ot  Covb- 
nAHTS— PuADmo. 

In  an  actlDD  on  a  fire  poUer,  where  insurers 
breach  of  the  iron-eafe  dame  was  set  up,  repli< 
cations  averrinif  that  the  insurer's  duly  author- 
ized agents  waived  the  bread)  are  not  subject 
to  demurrer. 

[Ed.  Note.— For  other  casea,  see  loaurano*, 
Cent  Dig.  »  1554,  1626,  1628,  1629.] 

2.  Insttrarcc  0»646(5)  —  Fibs  Insttsahob— 
Bbeach  or  Covenants  —  Waivxb  —  Jvmr 

Question. 

Where  insured  set  up  a  waiver  by  the  !»• 
surer  ot  breach  of  conditions  in  a  fire  poli^, 
insured  has  the  burden  of  prool 
[Ed.  Note^For  other  oaaesi  les  InsuranoeL 

Cent.  Dig.  I  lesai 

3.  IKBVBANCI  «=9668Ci6)— Fzn  iHSUmANCE-- 

WAivEit-JnBT  QtiBsnon. 

The  disputed  question  of  the  authority  af 
an  agent  of  a  fire  insurance  company  to  rec^ve 
notice  or  waive  breach  of  a  ooudition  of  tin 
policy  is  for  the  jury. 

[Ed.  Note.— For  other  casea,  see  InsnrancM 
Cent  Dig.  »  1743, 1748. 1761, 1767, 1770.1 

4.  INBUBANCB   4=>78  —   FiBX  iNBTTBAIfCX 
AOENTS. 

E^re  companies  may  employ  agents  with  gm- 
eral  or  limited  author!^  aa  they  may  dwoss 
and  as  the  nature  of  the  business  or  the  duties 
of  tlie  agency  require. 

[Ed.  Note.— For  other  esses,  see  Insnrancfc 
Cent.  Dig.  1 103.} 

6.  PBINCIPAL  and  AOBNY  «S>9^"0XRUAL 

Agent* '—AmHoarrr  of. 
A  "general  agent"  may  be  said  to  be  one 
who  has  authority  to  transact  all  of  the  business 
of  the  principal  of  a  particular  kind  or  in  a  par- 
ticular place,  the  powers  of  such  an  agent  be* 
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ing  priraa'  fade  coezteiudi«  witb  the  business 
intrusted  in  his  care. 

[£M.  Note.— For  other  caaet,  see  Principal  and 
Agent,  Oent.  Dig.  {  247. 

For  other  definitiona,  see  Words  and  Phraaea, 
First  and  Second  Series,  General  Agent.] 

6.  Pbincipal  and  Aobht  €=9llO<l)— Authob- 
ITT  OF  Agent— Appakent  Authoeitt. 

The  ostensible  or  apparent  authority  of  a 
general  agent  cannot  be  narrowed  bj  secret  In- 
structions and  limitations  unless  the  part;  deal- 
ing with  the  agent  had  notice. 

[Ed.  Nota— For  other  cases,  aee  Principal  and 
Agent,  Cent.  Dig.  |  877.] 

7.  Pbinctpai,  and  Aosnt  *=>94  —  "Spbcial 

AOBNT* '— AuraORITT. 
A  "special  agent"  is  only  antborlzed  to  act 
for  the  principal  in  a  pfirticiUar  transaction  and 
in  a  particular  way  of  the  business  or  matter 
Intrusted  to  him. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Gent  Dig.  81  248,  249. 

Fw  other  definitioDS,  see  Words  and  Phrases, 
Firat  and  Second  Seriea*  Special  Agent] 

&  InsuBANCK  4=9388^— Fm  Insubancb— 

Brgach  op  CoNDiTiowa— Waiver. 
Where  a  Gre  company  before  loss  is  notified 
of  a  forfeiture  or  breach  of  condition  by  the 
Insured,  it  Is  the  duty  of  the  company  to  take 
some  afflrmatiTe  action  notifying  insut^  that  a 
forfeiture  will  be  claimed,  or  a  waiver  may  be 
inferred;  but  when  notice  is  had  only  after 
the  loss,  a  waiver  cannot  be  inferred  from  mere 
aUene^  bnt  some  affirmatiTfl  act,  conduct,  or 
declarati(Hi  of  the  company*  evidencing  an  in- 
tent to  waive  the  forfeiture,  Is  necessary  to  fur- 
nish basis  for  a  claim  of  waiver. 

[Ed.  Note^For  other  casest  see  Inaarance, 
Gent  Dig.  1  1027.] 

9.  iNHtlEANCE  «=»377(1)  —  FiBE  InSUBANCE— 
WaIVEB  of  FOBFETrUBE. 

A  fire  company  cannot  waive  a  ground  of 
furfeitare  until  it  icnowB  snch  ground  exists  or 
is  in  possession  of  facta  which  if  It  pursued 
would  result  In  Icnowledge  of  forfeiture. 

[Ed.  Note.— For  other  cases,  sec  Insurance, 
Gent  Dig.  §S  942,  966.  967,  979-907.] 

10.  tNatTBANCE  «=»375<2)  —  FZBB  iNSUKAirCE— 

Waiver  of  Forfeitube. 
A  mere  soliciting  agent  of  a  fire  company, 
having  only  authori^  to  take  applications  for 
insurance,  and  not  direcdy  acting  for  the  com- 
pany in  the  adjustment  of  losses,  cannot  waive 
a  forfeiture  for  breach  of  the  Iron-safe  clause. 

11.  iNaUBANCE    <S=6ft4  —  FiBE  iNStTBANC^- 

Waives  of  Fobfeitube. 
Where  the  insured  asserted  a  waiver  of  the 
forfeiture  for  his  breach  to  comply  with  the 
iron-safe  clause  in  a  fire  policy,  te«tim<»iy  as 
to  whether  defendant's  agent  who  was  claimed 
to  have  waived  the  breach  was  acting  within  the 
apparent  scope  of  his  authority  in  attempting 
the  adjustment  of  the  loss,  and  whether  his  acts, 
declarations,  and  conduct  amoanted  to  a  waiver 
of  the  forfeiture,  is  properly  admisslUe. 

[Ed.  Note.— For  other  caBes,  see  Insurance, 
Cent  Dig.  IS  1665,  1687.  1688.  1690.] 

12.  INSTTBANCB  *=>664— AOTIONS— BJVTDBNCE. 

In  an  action  oo  a  fire  policy  by  an  assignee, 
where  the  issues  raised  by  the  pleadings  were 
whether  a  forfeiture  had  been  waived,  the  as- 
signee should  not  be  interrogated  as  to  the 
mode  of  the  assignment;  that  matter  being  im- 
material, the  assignee  having  testified  that  he 
was  the  owner  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  K  1555.  1687.  1688.  1609.] 


18.  Insubance  9=9608(13>— Fibe  Insubanck 
—Actions— Motion  fob  Jubt. 
In  an  action  on  a  fire  policy,  IMd.  that  it 
was  a  question  for  the  jury  whether  the  policy 
was  one  falling  within  Code  1007,  Si  4594,  4595, 
as  amended  by  Acts  1911,  p.  816,  providing 
that  where  a  contract  ci  Insurance  is  made  by 
a  company  belonging  to  a  tariff  association  there 
shall  be  added  26  per  cent  to  the  face  of  the 
poUcy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1746,  1T65.] 

14.  Tbul  «=»139<1)— Jubt  Qubbhon— Pbov- 
mok  op  gouet  and  jubv. 
Where  there  la  any  evidence  tending  to  es- 
tablish plaintlFs  cause  of  action,  the  court 
should  not  withdraw  the  case  from  the  jury  or 
direct  a  verdict  it  being  the  province  of  the 
jniT  to  dedde  omfltctus  tendendea  In  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
H  382,  888,  838-341.] 

16.  Insurance  «=9661  — S!ibx  i  Insubance 
Actions— Evidence. 

In  an  action  on  a  fire  policy  where  it  was 
contended  that  25  per  cent  should  be  added  to 
the  ftice  of  the  policy  under  Gode  1907.  H  4594, 
4505,  as  amended  by  Acta  1911,  p.  816.  because 
the  insurer  was  a  member  of  an  underwriters* 
association,  questions  to  the  standing  clerk  of 
the  assodation  as  to  whether  ha  aamincd  the 
rato  of  premiums  to  be  charged  on  the  policy  la 
suit  and  stamped  It  ct&,  are  permlasible. 

[Ed.  Note. — For  other  caaca,  aee  Insuraiice, 
Cent  Dig.  f  1696.] 

IG.  Insurance  <S='27  —  Fire  Polioub — Ac- 
tio NS— Evidence— Ad  MTSSiBiLnr. 
Under  Gode  1907,  IS  4094,  4S95,  as  amend- 
ed by  Acts  1911,  p.  316,  providing  that.  If  at 
the  time  of  making  such  Insurance  contract  cr 
policy  of  insurance  or  subsequently  before  the 
time  of  trial  the  insurer  belcmged  to  or  was  a 
member  or  in  any  way  connected  witii  any 
tariff  association  or  suoi  like  thing  by  what* 
ever  name  called,  or  had  made  any  agreement 
or  understanding  with  any  other  person  engaged 
in  the  business  of  insurance  as  to  the  rate  of 
preminms  to  be  charged,  25  per  cent  shall  be 
added  to  the  face  of  the  policy,  an  insurance 
company  while  penalised  for  belongiag  to  a 
tariff  association  is  not  penalized  for  the  doine 
of  only  an  incidental  thing,  such  as  correspond- 
ing with  a  tariff  association  about  a  matter  not 
connected  with  its  policies  or  rates;  the  pur- 
pose of  the  statute  being  to  prevent  the  forma- 
tion of  associations  for  the  nzing  of  rates. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  34,  35.] 

17.  Insurance  ^G58  — Fibb  Insubanob— 
actionb—bvidbncb. 

In  an  action  on  a  fire  policy,  it  ie  not  error 
to  allow  plaintiff  to  show  how  and  when  the 
fire  was  communicated  to  his  property  from 
other  or  adjacent  buildings. 

[Ed.  Note.— For  other  cases,  see  Inanrance^ 
Gent  Dig.  SS  1689.  1600.  1694.] 

18.  Tbial  «=37a— BwEPnoN  ov  Btidknob— 

Objections— Tm. 
Where  a  question  was  of  such  nature  as  to 
Inform  defendant  of  the  expected  answer,  an 
objection  to  the  answer  as  Irrelevant  comes  too 
late. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  S§  172.  183-190,  237.] 

19.  Appeax.  and  Bbbob  ^1078C1>— Revibw 
—Waiver  of  Erroes. 

Assignments  of  error  not  Insisted  upon  In 
argument  by  counsel  for  appellant  .are  deemed 
waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4256.] 
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20.  IifSDRAfroK  4s»66S(l)— Action  on  Pouot 

—PbO VINCI  or  JUBT— DlKECTED  VBBDIOT. 

Ill  an  action  on  a  Ore  polu7>  whwe  then 
wtM  evidmce  tending  to  make  out  a  caw  for 
idaintifl,  genenl  affirmattTe  ehatgei  an  pcoperlr 
Tcfased. 

21.  iNsnaANCB  ®=>669(9)  ~  Fibs  Foucii»— 
AonoHS—lNsnDcnoNS— Proof. 

In  an  actioD  on  a  fin  polity,  wlwre  for> 
feiture  tor  breadi  of  tlie  Iron-san  datue  waa 
relied  on  and  the  iiuured  filed  repUeatioDS  a»- 
Kiting  a  waiver  of  the  breach,  the  refusal  of 
a  requested  charge,  that  the  burden  ot  proof 
iru  tm  insured  to  satisfy  the  jury  of  the  proof 
•f  matters  set  up  as  a  vaiver,  and  tliat  un- 
less reasonably  satisfied  from  the  evidence  that 
insured  had  proven  one  of  the  replications  ver- 
dict should  be  for  defendant,  was  not  «Tor;  the 
tastmction  being  mialeadtng  aa  to  what  burden 
Ot  proof  the  law  imposed  on  inaored  to  establiBh 
the  waiver. 

[Ed.  Note.— For  other  cases,  see  Insoranoe, 
Cent  Dig.  $  1777.] 

22.  iNSTTKANCn  «==>6e!>(9)  -•  FlEB  POUOXI»— 

Actions— iNBiaocnoNS. 
Where  Insnred  rdied  oa  walTer  ot  a  breadt 
of  a  cMidltlon  in  the  policr,  reqneated  charges 
that,  in  order  to  oonstitnte  a  waiver,  such 
waiver  must  have  been  made  by  defendant  or  by 
an  agent  duly  authorised  or  br  an  agent  with 
aathority  to  make  such  waiver,  arc  properly  re- 
fused tending  to  mislead  the  jury,  where  the 
agent  had  ostenMble  or  apparent  authority  to 
waive  the  forfeiture. 

[Ed.  Not&— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1777.] 

28.  InsuBAHai  «E966d9)  —  Fn  Pougbs— 
AonoHS— IirsisncnoNB— RxrnsAi. 
In  an  action  on  a  fire  policy,  where  insured 
reHed  on  waiver  by  the  agents  of  insurer  who 
attempted  to  adjust  the  loss,  refused  charges 
that,  if  insurer  had  left  the  matter  of  adjuat- 
Dcnt  to  an  adjustment  bureau,  no  act  of  any 
other  agent  of  the  insurer  unless  eipressW  au- 
tiiorized  to  make  such  waiver  would  be  sufficient 
to  constitute  a  waivn,  were  erroneoaa  disre- 
sarding  the  ostensible  or  apparent  authority  of 
ua  agent. 

[Ed.  Note.— Fw  other  cases,  see  Insurance, 
Cent  Dig.  I  1777.] 

24.  iNSuKANcae  4»fl68(^— Fm  Ihsounce— 

Actions— iNSTBuenoNS. 
In  audi  case,  the  cbat^  was  properly  re- 
fused as  subjecting  the  insured  to  secret  agree- 
ments that  might  have  sabsiated  between  the 
insurer  and  the  adjustment  bureau. 

[Ed.  Note^For  oOuir  cases,  see  Insurance, 
Gent.  Dig.  i  1777.] 

2R.  Tbial  os»260(1)— iNtBacuci-roNB— Rbtot- 

AL. 

The  refusal  of  requests  covered  by  the  diarg- 
cs  given  is  not  error. 

1,  Note.— For  other  cases,  see  TriaL  OenL 
{051.] 

28.  Appkal  and  Bkbob  «salOBO<l)  —  Hajw- 

USa  EBBOBr— EhriDKNCK. 
In  an  acti<m  on  a  fire  policy,  where  Insured 
contended  that  an  adjustment  operated  as  a 
waiver  of  forfeiture  for  breach  of  the  iron- 
safe  dause,  refusal  to  eocdude  testimony  by 
counsel  who  represented  Insured  in  the  adjust- 
ment proceedings  as  to  connsd's  statements  to 
the  Insurer's  agents  concerning  the  hcmesty  ot 
the  loss,  made  with  respect  to  the  nonwaiver 
agreement  whidt  waa  not  dgned,  was  not  prej- 
raidal  error. 

[Gd.  Hobbr—Tor  other  cases,  see  Appeal  and 
Brnir,  Oent  Dig.  «  1008, 1060,  4108, 4157.] 

i^ipeal  from  City  Court  of  Birmingham; 
H.  A  Sbarpe,  Jodge. 


ActloD  tor  L  A  KroDeattergt  9m  •ff'g**— , 
against  the  Southern  States  Fire  Insurance 
Company  ot  Birmingham,  npim  a  flre  Insor- 
ance  poll<7-  Jndgmrat  for  plaintiff,  and  de- 
fendant appeal&  Afflrmed. 

Assignments  Noa.  14  to  18,  Indnslve,  are 
as  follows : 

(14)  Overruling  appellant's  objection  to  the 
following  question  prt^Kiunded  by  appellee  to 
witness  J.  P.  Hassard : 

"Don't  you  also  examine  the  rate  ci  premiums 
which  was  diaxged  tm  the  pdiey  when  you 
stamp  it?" 

<15)  *'Don*t  the  Southeastern  Underwxiten' 
Asaodation,  the  assodatiam  whi<A  fixes  the  rate 

of  insurance  7* 

(16)  "Now,  Mi.  Bazzard.  Isn't  it  a  fact  that 
this— as  to  what  your  duties  were  la  there,  to 

Set  it  before  the  Jury,  you  were  represeDting 
le  Southeastern  Tariff  Association,  and  polides 
of  Insurance  were  sent  by'  different  companies 
through  your  office;  the  stamping  c<msisting  of 
putting  a  stamp  on  it,  if  the  rate  that  yon  dieck- 
ed  up  compared  with  the  established  rate,  but  if 
it  did  not  you  took  some  other  action?" 

(17)  "State  whether  or  not  the  Southern 
States  Fire  Insurance  Company  objected  to  the 
proceedings  on  your  part  ot  stamping  the  poli- 
des as  you  have  testified  and  mailiag  the  daily 
report  to  the  company." 

(15)  Answer  to  last  question :  "I  don't  re- 
member  of  any  objecdon." 

The  following  diarges  were  refoaed  to  de- 
fendant: 
(1)  General  affirmative  charge, 
^and  4)  Same. 

(B)  I  charge  you  that  the  burdm  of  proat  is 
on  plaintiff  to  satisfy  you  of  the  proof  of  the 
matters  set  up  aa  a  waiver;  and,  unless  you 
are  reasonaUy  satiafied  from  the  evidence  that 
plaiotitC  has  proven  one  of  its  replications,  your 
verdict  must  be  for  defoidant 

(38)  I  diarge  yoii  that  in  order  to  constitute 
a  waiver  of  the  violation  of  a  warrant?  in  the 
policy  sued  on,  which  would  defeat  such  pdicy, 
such  waiver  must  have  been  made  by  defendant, 
or  by  an  agent  duly  authorized  to  make  such 
waiver  with  knowledge  of  the  alleged  violation. 

(16)  I  charge  you  that,  in  order  to  constitute 
a  waiver  of  any  violation  of  the  pdicy  sued 
on  which  would  defeat  such  policy,  such  waiver 
must  have  been  made  by  an  agent  of  def^idant 
with  authority  to  make  such  waiw. 

(4)  If  defeudant  had  left  in  the  hands  of  the 
Southern  Adjustment  Bureau  the  matter  of 
handling  the  adjustmrat  of  the  loss  under  the 
policy  sued  on,  no-  act  of  any  other  agent  of 
such  company  would  be  sufficient  to  constitute 
a  waiver  of  any  violation  of  the  pc^cy  by  the 
assured,  unless  such  agent  was  expressly  au- 
thorized to  make  such  waiver,  or  did  so  with 
the  acquiescence  of  defendant. 

(D)  Unless  you  are  reastmably  satisfied  from 
Uie  evidence  mat  the  Southern  Adjustment  Bu- 
reau, after  knowledge  of  the  violation  of  the 
policy  sued  on,  recognized  and  treated  such 

Klicy  as  valid  and  tiding,  and  adjusted  the 
IS  and  damage  und«-  said  policy,  then  your 
verdict  must  be  for  defendant. 

Otber  matters  sufficiently  appear. 

Tillman,  Bradley  &  Bforrow  and  P.  P.  Wal- 
drop,  all  of  Birmingham,  toe  iu>peUant 
Samad  B.  Stem  and  Jcba  T.  Glover,  boOi 
of  Blrmins^iam,  for  appellee. 

THOMAS,  J.  *nii8  action  waa  broagbt  by 
the  plaintiff  on  a  policy  'ot  flre  Insurance, 
whereby  the  defendant  insured  a  certain 
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Stock  of  merchandise  of  the  Republic  Dry 
Goods  Company  at  Republic,  Ala. 

Plaintiff  aTers  the  destruction  by  Are  of 
the  insured  property  on  October  24,  1913; 
that  the  interest  of  the  assured  in  and  to 
said  policy  'of  Insurance  and  the  proceeds 
thereof  was  assigned  to  plaintiff;  and  that 
he  is  the  owner  thereof.  In  addition  to  the 
amount  of  the  policy,  the  plaintiff  claims  20 
per  cent  penalty  on  account  of  membership 
in,  or  connection  with,  the  Southeastern  Un- 
derwriters' Association,  in  accordance  with 
sections  4594  and  4595  of  the  Code  of  Ala- 
bama, as  amraded  by  an  act  approved  April 
7,  19U  (Gen.  Acta  1911,  p.  816). 

The  defendant  pteaded  the  s«ieral  lasu^ 
and  several  special  pleas  averring  different 
breaciies  of  the  warranty  contained  In  that 
part  of  the  poUqr  known  as  the  "irtm-safe 
clause."  In  this  clause  the  assured  warrant- 
ed that  a  set  of  books,  presenting  a  complete 
record  and  Inventory  of  all  pwdiiues,  sales, 
shipments,  and  stock  on  hand  at  all  times, 
wonld  be  kqpt  hj  assured  In  a  place  not  ex- 
posed to  fire,  and  securely  locked  In  a  fire- 
proof safe  at  night,  and  that  in  case  of  loss 
such  books  would  he  produced  for  the  In- 
spection d  the  insuring  company;  and 
agreed  that,  In  the  event  of  failure  to  pro- 
duce such  set  of  books  and  invratorles,  tbo 
policy  should  become  nnll  and  void. 

[1]  The  plaintiff  filed  replications,  In  which 
a  waiver  of  the  defense  pleaded  was  averred. 
The  first  replication  set  up  an  alleged  waiv- 
er by  one  H.  J,  Harper,  the  agent  of  defend- 
-ant  who  wrote  the  poUey  sued  on.  in  that 
sndi  agent,  "with  fall  power  and  authority 
oa  behalf  of  tlie  defendant,  *  *  *  made 
an  adjustment  of  said  loss  and  damage  with 
the  RepuUlc  Dry  Goods  Company,  Ina, 

•  •  •  after  having  been  fully  informed 
in  every  particular  as  to  how  and  when 

*  *  *  the  assured  had  violated  the  terms, 
conditions,  covenants,  and  warranties  oi  the 
policy  sued  on,  recognized  and  treated  said 
policy  as  binding  and  valid,  and  promised  to 
pay  to  the  assured  •  •  *  the  sum  of  91,- 
500  In  full  payment  of  the  demand  herein 
sued  for."  The  second  replication  averred  a 
simitar  waiver  by  the  Sbuthem  Adjustment 
Bureau,  acting  for  defendant  The  third 
r^llcatlon  was  like  unto  the  second,  except 
that,  in  addition  to  the  allegation  of  waiver 
by  the  Southern  Adjustment  Bureau,  It  con- 
tained the  averment  ttiat  M.  3.  Harper,  with 
full  power  and  authority  to  bind  the  defend- 
ant, promised  that  the  defendant  would  pay 
the  alleged  adjustment  made  by  the  Sontb- 
em  Adjustment  Bureau. 

No  error  was  coomiltted  in  overruling  the 
demurrers  to  the  raplications. 

The  facts  averred  in  defendant's  pleas 
were  admitted  by  the  plaintlfrs  witness  B. 
ZavellOk  manager  of  the  B^ubllc  Dry  Goods 
Company,  and  the  evidence  presents  no  con- 
tradiction to  the  pleas. 

As  to  tltt  relations  of  the  plaintiff.  It 


was  undiluted  that  Mr.  Zavello,  after  the- 
fire  in  question,  went  to  the  office  of  M.  J. 
Harper,  eald  agent,  and  that  Hr.  Harper  sent 
him  to  the  Souttiwn  Adjustment  Bureau, 
where  the  matter  of  claim  of  loss  was  taken 
up.  On  questioning  by  the  agents  of  the  ad- 
justment bureau,  Mr.  Zavello  stated  that  the 
books  of  the  assured  had  burned ;  and  it  was- 
UiUB  ascertained  that  the  warranty  in  tlie- 
pollcy  of  Insurance  had  been  violated. 
Thereuiwn  a  ifcoiwaiver  agreement  was  pre- 
sented to  Mr.  Zavello  for  signature  before- 
proceeding  further  In  regard  to  the  adjust- 
ment of  the  (dalm  of  Iossl  The  matter  oT 
signing  the  nonwaiver  agreonent  was  dis- 
cussed on  several  occasions  by  tba  parties,, 
but  in  the  end  It  was  not  signed. 

[2]  The  teatbnony  as  to  the  waiver  s^  up- 
In  the  several  repllcatfrnu  was  In  confllct.- 
Hie  burden  of  proof  was  on  the  plaintiff  as 
to  this  waiver.  Ala.  State  Mut.  Ass.  Co.  v. 
Long,  etc.  OOk,  128  Ala.  667,  677,  678.  afr 
South.  665;  B.  B.  Ll  &  P.  Co.  v.  Washing- 
ton. 192  Ala.  617,  69  South.  66. 

[I]  A  disputed  question  of  the  antfaorlty  of 
the  agent  to  receive  the  notice,  br  to  waive 
a  breacb  of  the  otmtxact  provisions  of  the 
policy.  Is  tfx  the  Jury.  Coot  Ins.  Cow  t. 
Parkes,  142  Ala.  660;  80  Sooth.  24;  BoUnson 
r.  JBtaa.  Fire  Ins.  Oo.,  12S  Ala.  477,  80 
South.  665;  Ray  t.  Fidelity  Fire  Ins.  Cb.. 
187  Ala.  91.  96,  65  Soatb.  686;  Penn  Fire 
Ins.  Oh  V.  Draper,  187  Ala.  108,  66  South. 
923. 

The  effect  of  the  nonwaiver  agreement  has 
heretofore  been  declared  by  this  court. 
Queen  Ins.  Oo.  v.  Tonng,  86  Ala.  424.  S  SouQi. 
U6,  11  Am.  St  Bep.  61;  Day  v.  Home  Ins. 
Co.,  177  Ala.  600,  68  South.  649.  40  L.  R.  A. 
(N.  S.)  652;  Penn  Fire  Ins.  Co.  T.  Draper,, 
supra. 

As  to  the  "IrouHsafe  clause,"  th^  Is  no> 
conflict  in  the  evidence  that  Insured  did  not 
comply  with  this  pi^vlsion  of  the  policy. 
However,  three  questions  are  presented  un- 
der the  evidence:  (I)  Did  defendant  know 
of  this  failure  of  compliance  before  the  fire 
damage,  and  waive  compliance  by  acquies- 
cence? (2)  If  this  fact  was  known  to  defend- 
ant's agent  was  he  sudi  agent  with  author- 
ity to  bind  the  company  by  such  acquies- 
cence? (3)  Did  the  Insurer,  after  the  destruc- 
tion of  the  property,  with  knowledge  of  the 
breach  of  this  dause  of  Its  policy  acquired 
subsequent  to  the  loss,  by  act  conduct  or 
declaration.  In  the  attraipted  adjustment  of 
the  claim  for  the  los8^  waive  said  contract 
provisions  f 

[4-7]  Insurance  companies  have  the  right 
to  onploy  agents  with  general  or  limited  au- 
thority, as  tliey  may  choose,  and  as  the  na- 
ture of  the  business  or  the  duties  of  the 
agency  require.  Penn,  eta,  Co.  v.  Draper, 
supra;  Queen  Ins.  Ca  v.  Young,  supra;  Cent 
City  Ins.  Co,  V.  Oates,  86  Ala.  558,  6  South. 
83,  11  Am.  St  Bep.  67;  Waldman  v.  N.  B.  & 
M.  Ins.  Ca.  91  Ala.  170. 8  South.  666,  24  Am. 
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St  Hep.  883;  L.  4  I*  &  G.  Ins.  Co.  t.  TUlls, 
110  AIs.  201,  17  SoQth.  672  ;  6a.  Home  Ins. 
Co.  T.  Allen,  118  Ala.  436,  24  South.  899;  Ala. 
8.  M.  A.  Go,  T.  Long,  etc.,  Co.,  snpra;  Bobin- 
8on  T.  ^toa  Ins,  Co.,  supra;  Caaslmns  t. 
Scottish  Union  Co.,  135  Ala.  2G6.  33  South. 
163.  A  "general  agent"  may  be  said  to  be 
one  who  has  antttority  to  transact  all  'ot  the 
businees  of  the  ■  principal,  of  a  particular 
kind,  or  In  ft  particular  place.  The  powers 
of  aach  an  agent  are  prima  fade  coextensive 
with  the  business  Intrusted  to  his  care,  an- 
tborlzing  him  to  act  for  the  principal  in  all 
matters  coming  within  the  usual  and  ordi- 
nary scope  and  character  of  aoch  bUBlnest. 
The  ostensible  m  apparent  authority  of  8a<!h 
an  agent  cannot  be  narrowed  by  aecret  In- 
structions and  limitations  from  the  princi- 
pal, tmleas  the  party  dealing  with  the  agmt 
has  notice  of  them.  A  "special  agent"  la  ait 
thorixed  to  act  for  the  principal  tn  the  par- 
tlcolar  tranaactlim,  or  in  the  particular  way 
of  the  bnstness  or  matter  intrusted  to  bim. 
Onizan  t.  Smith,  41  Ind.  288,  297 ;  Falls  t. 
Galther,  9  Port.  605;  Wood  7.  McCain,  7 
Ala.  803,  801,  42  AnL  Dea  612;  Burks  t. 
Hubbard,  60  Ala.  379;  WJieeler  v.  UcGoire. 
Stibggins  Co.,  86  Ala.  398,  5  South.  190,  2  U 
R.  A.  808;  Phoenix  Ins.  Co.  t.  Copcland,  90 
Ala.  386, 8  South.  48;  Gibson  t.  Snow  Hardw. 
Ca,  94  Ala.  346.  10  South.  304;  Syndicate 
Ins.  Co.  T.  Catchlngs,  104  Ala.  176, 16  South. 
46;  Singer  Co.  t.  McLean.  105  Ala.  316,  10 
South.  912;  B.  M.  B.  R.  Co.  v.  T.  O.  I.  &  R. 
R.  Co.,  127  Ala.  137,  28  South.  679;  Ga. 
Home  Ins.  Co.  T.  AUen,  128  Ala.  461,  30 
South.  537 ;  Penn,  etc.,  Co.  v.  Draper,  aupra. 

[I,  I]  As  to  notice  to  the  Insurer  of  a  for- 
future  by  the  Insured,  and  the  duty  of  the 
Insurer  thereafter,  it  may  be  said:  (1)  If 
the  notice  of  forfeiture  is  given  the  insurer 
before  the  destruction  of  the  property,  it  is 
the  duty  of  the  Insure  to  take  some  afflrma- 
tlve  action  by  which  to  express  dissent  In  an 
unequivocal  way,  and  put  the  assured  on  no- 
tice that  the  forfeiture  will  be  claimed.  That 
is  to  say,  before  the  damage  has  occurred, 
and  after  notice  of  forf^ture,  a  waiver  of 
the  forfeiture  may  be  Inferred  from  mere  si- 
lence op  the  part  of  the  insurer  If  it  be  for 
SQch  an  unreasonable  time  as  to  imply  the 
purpose  not  to  insist  on  the  forfeiture.  (2) 
Where  notice  of  the  forfeiture  was  had  by 
the  Insurer  only  after  the  damage,  destruc- 
tion, or  loss,  a  waiver  of  such  forfeiture  can- 
not be  Inferred  from  mere  sUence ;  some  af- 
flrmatlve  act,  conduct,  or  declaration,  of  the 
Insurer,  evidencing  the  intent  to  waive  the 
forfeiture,  la  requisite.  Ala.  State  Mut  Ass. 
Go.  T.  Long,  etc.,  Co..  supra,  123  Ala. 
675.  676,  20  South.  650;  Qaeai  Ins.  Co.  r. 
Young,  supra;  Casslmus  Bros.  t.  Scottish, 
«tc:,  Ool,  supra;  Sovereign  Camp,  W.  O.  W., 
T.  Jones,  U  Ala.  App.  438,  66  South.  834.  In 
any  event,  then  can  be  no  such  thing  as  a 
walT^  by  an  insurance  company  oC  a  ground 
of  forfeiture  until  the  company  knows  that 


such  ground  exists,  or  until  it  Is.  in  posses* 
slon  of  facts  which,  if  pursued,  would  re- 
sult in  knowledge  of  the  forfeiture.  Secu- 
rity  Ca  T.  Laird.  182  Ala.  121, 125,  63  South. 
182. 

[10]  Not  every  agait  of  an  insurance  com- 
pany can  wialve  forfeiture  up(»i  a  breach  of 
the  material  provisions  or  conditions  of  the 
poller  such  as.  for  examples:  That  insured 
will  not  take  subsequent  Insurance  without 
notioe  (Ala.  S.  M.  A.  Co.  t.  Long,  etc.,  Co., 
supra ;  Queen  Ins.  Co.  v.  Young,  supra ; 
Phoenix  Ins.  Co.  v.-  Copeland,  90  Ala.  386.  8 
South.  48) ;  the  "iron-safe  clause"  (Penn  Fire 
Ins.  Co.  T.  Draper,  supra ;  Day  t.  Home  Ins. 
Cou,  supra ;  Ga.  Home  InsL  Oa  t.  Allen,  su- 
pra); the  stlpulatlcHi  for  a  sworn  statement 
of  the  drcumstances  of  the  loss  by  the  In- 
sured (Ray  V.  Fidelity-Phcenlx  Ins.  Co.,  su- 
pra) ;  stipulations  as  to  the  storage  of  gaso- 
line (^tna  Fire  Ins.  Co.  v.  Kennedy,  161 
Ala.  600,  607,  50  South.  73,  135  Am.  St.  Bep. 
160;  Casslmus  Bros.  T.  Scottish,  etc.,  Co., 
supra) ;  the  provision  for  resdsfdon  of  the  con- 
tract of  insurance  (Allen  r.  Smith,  165  Ala. 
247,  51  South.  724).  The  contract  relations 
of  the  parties,  after  the  policy  has  been  Is- 
sued and  dellv^ed  to  the  insured,  cannot  be 
changed  or  waived  hy  a  mere  soliciting  agent 
having  only  authority  to  take  applications  for 
insurance,  and  not  apparwtly  acting  for  the 
company  In  the  adjustment  of  loss  thereun- 
der. 

After  consideration  of  the  evidence  on  this 
point,  we  are  of  the  opinion  that  the  com- 
pany had  no  notice  before  the  destruction  of 
the  property  by  fire,  of  Insured's  disregard 
of  the  policy  provision  termed  the  "iron-safe 
clause."  If  the  agent  who  took  the  aE^ilca- 
tlou  for,  and  ddivered,  the  policy  of  insur- 
ance, did  thereafter  have  knowledge  that  the 
Insured  had  no  Iron  safe  in  which  to  keep 
his  iDTentories,  as  required  1^  the  provialmi 
of  the  policy,  liils  was  not  notice  to  the  com- 
pany, since  he  was  then  only  a  special  agent 
to  negotiiU«  for  it  applications  of  insurance. 

The  evidence  la  clear,  further,  that  the  no- 
tice of  the  insured's  breadi  ct  the  "iron- 
safe**  condiaai  of  the  policy  came  to  the 
company  throu^  its  authorised  agents  only 
after  the  destniGtlon  by  fire  of  the  property 
so  Insured.  It  was  ^n  necessary  that  the 
company  do  some  unequivocal  act,  or  adopt 
some  coarse  of  conduct,  or  make-  some  dec* 
laratloo,  amounting  to  a  waiver  of  the  tor- 
feiture  under  this  provlslcm  of  the  policy. 
The  law  on  this  point  has  b^  reiterated  in 
Penn  Fire  Insurance  Ga  t.  Dny>er,  snpra; 
Ray  T.  Fldellty-PhQsnix  Ca,  supra;  Day  t. 
Home  Insurance  Co.,  supra.  The  rule  c£ 
waiver  adhered  to  in  these  cases  was  that 
announced  In  Insurance  Ca  ^.  Touiv,  su- 
pra, and  Georgia  Home  Insurance  Go.  r.  Al- 
len, supra. 

[11]  The  trial  court  committed  no  enm  In 
admitting  the  toitlmony  <AJected  to,  as  tend- 
ing to  shed  light  upon  the  questions  whether 
defendant's  agent  was  acting  within  the 

Digitized  by  Google 


68 


74  tSUUTHEBN  BBPOBTBB 


(Ala. 


parent  scope  of  his  authority  In  attempting 
the  adjustment  ot  said  loss,  and.  If  so, 
whether  the  acts,  declaratioDS,  and  cwduct 
of  snch  agent  amonnled  to  a  waiver  of  the 
forfeiture  tmder  the  eonditlMi  of  the  policy 
relied  on  by  defendant  It  Is  nnneceasary  to 
dlscnss  the  erldoioe  on  this  point  It  Is 
anffident  to  say  that  a  Jury  oaestioa  was 
presented, 

[12]  The  evidence  of  plaintiff  was  to  the 
effect  that  he  was  the  owner  of  the  policy 
sued  on.  Whether  Its  assignment  was  oral 
or  written,  and  what  was  the  ciHisideratlon 
therefor,  were  Immaterial  Inquiries  under 
the  pleadli^.  The  court  committed  no  er- 
ror In  declining  to  permit  witness  Kronen- 
berg  to  be  interrogated  as  to  these  matters. 
Sheffield  Nat  Bank  t.  Corinth  Bank  &  Trust 
Co.,  72  South.  127;  Insurance  C<anpany  of 
North  America  t.  Forchelmer  &  Co.,  86  Ala. 
Ml,  5  South.  870;  Taylor  v.  Perry,  48  Ala. 
240,  245;  Cosmopolitan  Fire  Ins.  Co.  r.  Gin- 
gold,  8  Ala.  App.  637,  S7  South.  266. 

[13]  Assignments  of  error  numbers  14  to 
18,  Inclusive,  diallenge  the  riQings  <^  the 
trial  court  as  to  questions  propounded  to,  and 
answered  by  witness,  J.  P.  Hazzard,  a  stami>- 
Ing  clerk  with  the  Southeastern  Underwrit- 
ers' Association  at  the  time  of  the  trial  and 
during  the  m<mth  of  October,  1913,  when  the 
policy  In  question  was  Issued  and  deliver- 
ed to  the  ineured  by  the  Southern  States 
Fire  Insurance  Company.  Under  the  testi- 
mony ct  thla  witness,  a  ]ui7  question  was 
presented  as  to  whether  the  contract  of  in- 
surance sued  on  came  within  the  class  de- 
fined by  the  act  of  1911  (Oen.  Acto  1911,  p. 
316),  amendatory  of  sections  4S94  and  4595 
of  the  Code,  and  dealing  with  the  subject 
indicated  in  the  caption:  "Contract  of  in- 
surance made  by  company  belonging  to  tariff 
association  construed  to  add  25  per  cent  to 
fftce  of  pc^cy."  The  aame  que^on  raised 
1^  the  <^]ectt(mB  and  exceptloaa.  to  this  evi- 
dence was  likewise  presnited  by  the  refusal 
of  the  defendant's  written  charge  2:  "If  the 
Jury  believe  the  evidence,  th^  cannot  find 
the  26  per  cent  penalty  provided  by  the  stat- 
ut&- 

■  [14,11]  If  there  be  any  evidence  which 
trads  to  establish  tbe  plaintttTa  cause,  the 
court  should  not  withdraw  tlie  same  from 
the  Jury  or  direct  a  verdict  It  is  not  for 
the  court  to  adjudge  of  the  snffidency  ct  the 
evidence  or  decide  which  of  omflictlng  tend- 
endes  of  ttie  evidence  should  be  adopted  by 
the  Jury.  Tobler  v.  Plmieer  Ulnlng  &  Mfg. 
Co.,  166  Ala.  S17,  62  South.  86;  Amersw  v. 
Corona  Coal  ft  Iron  Co.,  194  Ala.  176,  69 
South.  601. 

The  court  property  refoaed  thla  dharge,  and 
correctly  admitted  this  evidence. 

[II]  Tba  act  amending  sections  45M  and 
4696  of  the  Code,  Just  adverted  to,  provides 
tax  the  pmaity  under  the  following  condi- 
tions: 

"If  at  the  time  of  maktug  such  contract  or 
policy  of  Inanrance  or  subMonently  befois  the 


time  of  trial,  the  Inaurer  belonged  tOt  or  waa 
a  member  of ,  or  in  any  way  connected  with 
any  uriff  asBodatlm  ot  audi  like  tiling  by 
whatever  name  called  or  who  had  made  any 
agreement  or  had  any  underBtanding  with  any 
other  person,  corporation  or  asaociatioa  engag- 
ed in  the  bunnces  of  insurance  as  agent  or  oth- 
erwise about  any  particular  rate  of  premium 
which  should  be  fixed  or  diarged  or  fixed  for 
any  Und  of  dasi  of  insurance  risk,"  eta 

The  expression  In  the  statute,  "or  in  any 
way  connected  with  any  tariff  assodation  or 
such  like  thing,"  may  not  be  ccmatrued  to 
mean  that  an  insurance  company  umy  bo 
penalized  for  the  doing  of  only  an  inddental 
thing,  such  as  corresponding  with  a  tariff 
assodation  about  a  matter  not  connected 
with  its  polldes  and  the  rates  thereon.  Thla 
penal  statute  must  be  given  a  stricter  in- 
terpretation, as  intended  by  the  Legislature 
(Atlanta  4  St.  Andrews  Bay  By.  Co.  v.  Fowl- 
er, 192  Ala.  373,  68  South.  283),  to  prevent 
the  flxlng  of  Insurance  rates  to  be  charged, 
or  which  should  be  charged,  fbr  a  particular 
class  of  insurance  risk. 

The  tendency  of  the  evidence  in  question 
was  to  show  an  association,  or  Joint  deal- 
ing, on  the  part  of  the  defendant  company, 
wlUi  the  underwriters'  assodation,  and  de- 
fendant's liability  vel  non  for  tills  25  per 
cent  penalty,  as  applying  to  a  loss  on  the 
policy  in  question,  was  properly  submitted 
to  the  Jury. 

[17]  There  was  no  error  in  allowing  the 
plaintiff  to  show  how  and  when  the  fire  was 
communicated  to  his  building  from  other  or 
adjacent  buildings  as  a  part  of  the  transac- 
tion or  cause  of  the  destmctton  of  the  prop- 
erty in  question. 

[1 1]  The  question  whether  the  plaintiff  bad 
oiixeT  insurance,  if  irrelevant,  was  not  ob- 
jected to  till  after  answer  made,  and  it  was 
of  snch  nature  as  to  Inform  the  defendant 
of  the  expected  answer.  Moreover,  there 
was  no  error  in  overruling  defendant's  mo- 
tion to  exclude  the  answer,  in  view  of  the 
other  provisions  of  the  policy  as  to  addition- 
al insurance  and  apportionment  of  the  insur- 
ance loss. 

[1 1]  The  invoices  were  competent  evidence, 
as  tending  to  prove  plaintiff's  replications. 
This  particular  assignment  of  error  Is  not 
insisted  on  In  argument  by  counsel  for  ap- 
pellant Ga.  Cotton  Co.  v.  Lee,  72  South.  158. 

[20]  Under  the  evidence,  affirmative  charg- 
es 1,  2,  and  4,  requested  by  defendant  were 
properly  refused. 

[21]  The  several  written  charges  requested 
and  given  at  the  instance  of  the  defendant 
did  not  instruct  the  Jury  as  to  the  burden  of 
proof  under  the  three  replications  to  the  de- 
fendant's plea  of  waiver.  There  was  no  er- 
ror in  refusing  defendant's  written  charge  B, 
as  bdng  confusing  to  the  jury.  Its  first 
clause  required  the  Jury  to  be  "satlafled"  of 
the  truth  of  the  matter  set  up  as  a  waiver ; 
whereas,  the  legal  condition  to  a  recovery  by 
the  plaintiff  under  the  repllcationa,  or  under 
Atber  one  of  them,  was  that  the  Jury  should 
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be  "reasonably  aattsfled."  Bknerscm  t.  Lowe 
iSig.  Co..  IBd  Ala.  350,  49  Soutb.  60;  Moore 
T.  Helneke,  110  Ala.  627,  640.  24  Sontb.  S74; 
Smiley  Hooper.  147  Ala.  646.  652.  41  Sontb. 
600,  661.  13ie  statement,  In  tbe  latter  part 
ot  tbe  (Suae^  "miless  yon  are  reasonably 
satlBfled  from  the  eTldence  tbat  the  plaintiff 
bas  proved  one  of  Its  [his]  replications, 
yonr  verdict  must  he  for  the  defendant,"  did 
not  make  plain  what  burden  of  proof  the 
law  Imposed  upon  the  plaintiff  as  to  ^"tha 
matter  set  up  as  a  waiver." 

[22]  Charges  88  and  15,  by  th^r  respective 
use  of  the  expressions  "dniy  authorized"  and 
"with  authority,"  were  calculated  to  mislead 
the  Jury  where  tbe  agent  had  the  "ostensiUe 
or  apparent  authority"  to  undertake,  or  to 
make  adjustment  of  a  flre  loss  or  claim  set 
up  under  the  policy.  Penn  Fire  Ins.  Co.  t. 
Draper,  supra ;  Georgia  Home  Ins.  Co.  v.  Al- 
len, supra.  128  Ala.  4S8,  30  South.  537 ;  Ray  v. 
ridelity-Phcenlx  Co.,  supra ;  1  Joyce  on  Ins., 
IS  425,  426,  440. 

[23,  24]  Refused  charges  4  and  D,  which 
sought  to  Instruct  the  Jury  that,  If  the  de- 
fendant had  left  In  the  bands  of  the  South- 
«m  Adjustment  Bureau  the  matter  of  han- 
dling the  adjustment  of  the  loss  under  the 
policy,  no  act  of  any  other  agent  of  the  com- 
pany, nnless  sncb  ag«kt  were  expressly  au- 
thorised to  make  such  waiver,  would  be  auffl- 
dent  to  oonstltate  a  vaiver  of  any  violation 
of  the  policy  by  the  assured,  were  likewise 
■object  to  tbe  Infirmity  ot  Snoring  tbe  osteiw 
slUe  or  apparent  antiwrity  of  such  agent. 
Moreover,  tbe  cbartes  would  bare  snbjected 
tbe  plaintur  to  secret  agreements  tbat  may 
have  subsisted  between  the  defendant  and 
the  Sontbern  Adjustmoit  Bureau,  for  It  was 
within  tbe  powor  of  tbe  defendant  to  leave 
the  matter  of  tbe  adjnatment  of  the  claim 
with  its  other  adjusters  or  agents  having  or 
^ercislng  the  apparent  authority  to  adjust 
the  loss. 

[2S]  Charges  6  and  7  were  properly  re- 
fused, as  the  defendant  had  the  benefit  of 
the  same  under  its  given  charges. 

[28]  The  twenty-fourth  and  twenty-fifth  as- 
signments of  error  are  based  on  the  refusal 
of  the  court  to  exclude  these  statements  of 
the  witness  Stem:  "If  there  Is  any  question 
In  the  minds  of  you  gentlemen  as  to  the 
honesty  of  this  fire."  And:  "But  as  to  the 
amount  of  stock  he  had  on  hand  I  would 
waive  this,  and  leave  it  <¥en  for  them  to  find 
out  and  discuss,  I  said,  If  you  have  in  mind 
tbat  this  man  has  not  lost"  These  state- 
ments were  narrative  In  form,  and  as  soon 
as  made  defendant's  counsel  moved  to  ex- 
dude  them  aa  Irrelevant  and  prejudicial. 
The  court  denied  this  motion.  The  witness 
was  detailing  the  conversation  that  had  oc- 
curred between  witness,  aa  plaintiff's  coon- 
ad,  and  deftndants  agents,  as  to  the  adjust- 
meant  and  the  nraiwalver  agreement ;  and  no 


prejudicial  error  was  committed  In  this  rul- 
ing. 

The  exception  In  the  instent  case  is  differ- 
ent from  that  In  the  case  of  Southern  Rail- 
way Co.  T.  Bwes,  68  South.  987,  where  re- 
versal was  awarded  on  account  of  the  preju- 
dicial testimony  as  to  plaintiff's  educational 
deficiencies. 

Let  tbe  JudJtment  ol  tbe  court  be  af- 
firmed. 

AfflrmeO. 

ANDERSON,  C.  J.,  and  MATTIBLD  and 
SOHDRTILLB,  JJ.,  concur. 

""^^  (199  Ala.  im 

NATIONAL  PARK  BANK  OF  NEW  YORK 
T.  LOUISVILLE  ft  N.  B.  CO. 
(8  DlT.  88&) 
(Supreme  Court  of  Alabama.    Feb.  1,  1017.) 
L  Affbal  and  Bbbob  «=al]86— Bxvnw— 

SUBTAININQ  DeICDBBEBS— GBOUHDS. 
Where  there  are  aeveral  grounds  of  demur- 
rer, some  of  which  are  sufficient  and  others  in- 
Buffident,  and  the  judgment  sustaining  the  de- 
murrer Is  general,  the  ruling  will  be  referred 
to  the  grounds  tbat  are  well  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3247-8486.] 

2.  CONSPIBAOT  4S3l8— CZTIL  LXABIUTr— AOT 
or  COCONSFIBATOR. 

Where  a  conspiracy  is  established,  all  con- 
spirators  are  civilly  Habie  for  the  act  of  any  In 
pursnance  of  tbe  original  plan  and  for  the  com- 
mon object  though  not  intended  as  a  part  of 
the  original  deslffii. 

(EM.  Note.— Fcnr  odier  casea,  sea  Conspiracy, 
Cent  Dig.  {  14.] 

3.  COBFOBATIONS  ^s»490— TOBTS— COKBPZBA- 
OT— CiVM.  LXABILITT. 

An  action  may  be  maintained  against  a 
corporation  for  damages  caused  by  a  conspiracy 
in  which  it  participated. 

[Ed.  Note.— For  other  eases,  see  Ccffpotatioua, 
Cent  Dig.  $  1807.] 

4.  COBFOBATIOHS    «S>^S— TOBTB— COVBHRA- 
CT— AUTHOBITT  CW  AOKRT. 

To  render  a  corporation  liable  for  damages 
caused  bj  a  conspiracy  in  which  it  participated, 
it  is  not  necessary  that  tbe  officers  or  agents 
through  whom  it  acted  bad  authority  to  per- 
form all  the  acts  done  in  execution  of  the  con- 
spiracy, or  agreed  to  be  performed  by  the  other 
conspirators. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  1692-1695,  1908,  1906.] 

5.  COBPOBATIONS  «=S>423— TOBTB  —  CONSFDU.- 

OT— Civil  Ijlabilitt— Authobttv  of  AoxitT. 
To  render  a  corporation  liable  (or  a  con- 
spiracy, it  is  necessary  that  any  essential  act 
which  was  agreed  the  corporation's  agent  should 
do  must  be  done  by  the  agent  acting  for  the  cor- 
poration and  within  the  line  and  scope  ot  his 
employment,  and  in  the  prosecution  of  the  cor- 
poration's business. 

[Ed.  Note.— For  other  cases,  see  Corporatitms, 
Gent  Dig.  8t  1682-1695.  1903.  1906.] 

6.  Conspiracy  <8=>13 — Civil  LiABiLrrT— Com- 
pletion OF  CONSFIBACT. 

Only  ttiWK  participating  in  a  conspiracy  to 
Its  completion  In  acts  which  injure  plaintiff  ars 
liable  therefor,  since  the  law  always  leaves  a 
place  of  repentance  to  a  oonspiistor. 

[Eld.  Not&— For  other  cases,  see  Conspiracy, 
Cent  Dig.  8  14.] 
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7.  CoKSPiBACT  i8=>6— Civil  Liabeutt— Dah- 

AGB— PBOXIMATB  CaUSB. 

To  render  a  oonapirator  liable  for  injaries 
caused  thereby  to  plaintiff,  the  act  under  the 
conspirat^  need  sot  be  the  sole  proximate  cause 
of  the  injury,  but  must  be  at  least  a  coacurring 
proximate  caune  thereof. 

[Bd.  Note.— For  other  casea,  see  Ckmspiracr, 
Cent.  Dig.  4  5.] 

8.  ConemBACT   «s»l8— Cito.   Liabiljtt  — 
Pludino. 

A  complaint  for  conspiracv  must  allege  the 
acts  done  in  pursuance  of  the  conspirac;  to 
plaintiff's  injurj  definitely  and  accurately,  so 
that  if  the  facts  are  admitted  the  court  can  draw 
the  legal  conclusion  therefrom. 

[Bd.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  SS  18-24.] 

».  PLSADZnO    «=»8(1^  — COHOLUfllONS  — AU- 
TUOBirr  OF  AOBNT. 

In  an  action  against  m  cwporation  tot  con- 
spiracy, an  allegation  that  the  acta  committed 
by  the  agent  of  the  corporation  in  furtherance 
of  the  conspiracy  were  within  the  scope  of  his 
emidivment  is  a  ODnclaaioii  of  the  pleador  and 
insuffident. 

10.  Oarriebs  «=»47tl)— Bilz.  of  EiADxno— Li- 
ABiLmr— Statute. 

Code  1907,  {  6136,  making  a  carrier  which 
issues  a  bill  of  lading  without  having  received 
the  property  described  therein  liable  to  an  inno- 
cent holder  ot  (he  bill,  impose*  such  liability 
only  when  the  bill  was  issued  an  agent  hav- 
ing authority  to  issue  genuine  bills,  or  by  some 
one  under  his  direction  or  authority,  so  as  to 
make  it  his  own  act,  but  does  not  make  the  car- 
rier liable  tar  spurious  bills  of  lading  issued 
by  an  agent  who  nod  only  authority  to  sopervise 
other  agents  aotboriicd  to  issue  billa  -of  lading, 
or  by  unauthOTised  persons  acttng  nnder  that 
agent 

[EM.  Note.— For  Other  casea^  wa%  Carriers, 

Cent  Dig.  &  134.] 

11.  Cabbikbs  «=94T<1>— Bill  of  Lading — Li- 

ABILITT— ISSITANCB  BT  StBANGEB. 
That  BBction  does  not  authorize  an  agent 
having  power  to  issne  bUls  of  lading  for  prop- 
erty received  to  empower  third  persons  not  in 
the  carrier's  employ  or  in  the  prosecution  of  its 
business  to  issne  at  will  bills  of  lading  without 
receipt  of  the  property  to  be  shipped. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  184.1 

12.  CABB1:RBS^177(4}— LlABIUTT— CoifNBcr- 

XNO  Cakbibs. 
In  the  absence  of  a  special  contract  or  of 
a  relation  of  partnership  or  agency  between  the 
initial  and  connecting  carrier,  a  connecting  car- 
rier is  liable  only  for  loss  or  damage  occurring 
on  its  own  line. 

[Ekl.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  SS  791-803.1 

13.  CONSPIRACT  4=9l8— COUFLAinr— Atttho»- 
ITT  of  AoEMT, 

In  an  action  against  a  railroad  for  con- 
spiracy to  defraud  by  the  issuance  of  false 
bills  of  lading,  allegation  that  defendant's  agent 
through  the  influence  of  defendant's  relation 
with  connecting  carriers  agreed  to  have  those 
carriers  deliver  cotton  shipped  on  genuine  bills 
of  lading  on  surrender  of  the  spurious  bills  of 
lading  theretofore  issued,  does  not  allege  any 
acts  within  the  scope  of  his  employment,  for 
which  the  rsilroad  (s  liable,  since  sndi  deliveries 
hy  connecting  carriers  were  not  within  the 
scope  of  defendant's  business. 

[E)d.  Note.— For  other  cases,  aee  Oonsplracy, 
Cent  Dig.  81 18-24.] 


14.  COITSPIBACT  «=»9— OeTIL  LlABILITr— Sev- 

EKAL  Acts. 
The  fact  that  a  railroad  sbi^Kr  conspired  to 
issue  spurious  bills  of  lading  upon  which  the 
railroad  tlirough  its  business  associates  procured 
the  delivery  at  the  point  of  destination  of  goods 
subsequently  shipped  on  genuine  bills,  and  on 
which  plaintiff  suffered  no  loss,  does  not  make 
tiie  carrier  liable  for  loss  caused  by  other 
spurious  bills  Issued  by  the  sbq>per  on  which  no 
^pments  were  itaade,  and  of  which  it  was  not 
shown  to  have  had  knowledge,  since  the  issuance 
of  each  false  bill  of  lading  was  a  separate 
criminal  offense  or  cause  of  civil  action. 

[Ed.  Note.— For  other  cases,  see  Gonsidraej, 
Cent  Dig.  {  12.] 

16.  CoNSPiBACT  ^Ift-CouFLJuarT— Aixjcoa- 

TIOH  OF  CONSPXKACY. 

In  a  civil  suit  as  well  as  in  a  criminal  pros- 
ecution, the  conspiracy  must  be  sufficiently 
charged;  it  cannot  be  aided  hy  averments  of 
acts  done  by  one  or  more  of  the  conspirators  in 
furtherance  of  the  plot 

[Eld.  Note.— For  other  cases,  see  Gonsidraey, 
Cent  Dig.  H  18-24.] 

16.  CONSFIBACT  4s»18— OOUPUmiT— OOVBSB 

or  Bdsinebs. 
In  a  complaint  for  conspiracy  between  a 
railroad  company  and  a  shipper,  a  count  which 
alleged  that  it  had  become  a  course  of  conduct 
or  business  between  the  conspirators  for  the 
shipper  to  issue  false  bills  of  lading,  and  for 
the  railroad  thereafter  to  cause  cotton  shipped 
on  genuine  blUs  to  be  delivered  on  the  false  bills, 
and  that  in  consequence  tiie  public  engaged  In 
the  cotton  trade  were  induced  to  t>elieve  that 
the  shipper  was  legitimately  engaged  in  the  sale 
of  cotton  on  a  large  scale,  and  to  give  him  credit 
on  future  false  bills  of  lading,  does  not  show  a 
liability  on  the  part  of  the  carrier  for  loss  sua- 
tained  by  the  issuance  of  snbseqnent  spurious 
bills  of  lading  on  which  no  cotton  was  deliv- 
ered, and  which  were  issued  without  the  car- 
rier's authority. 

[Ed.  Note.— For  other  case*,  see  Conspiracy, 
Cent  Dig.  81  18-24.] 

17.  CoNfiPIBACT  «=>18  — COUPLAIRT  — IltaOL- 
VENCT  or  CONSPIBATOB. 

The  additional  allegation  that  the  shipper 
was  insolvent  and  that  that  fact  would  have 
been  discovered  long  prior  to  the  issuance  of 
bills  of  lading  which  caused  plaiutifCs  loss,  does 
not  show  liability  on  the  part  of  the  carrier. 

[E)d.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  S8  18-24.] 

18.  Pleadinq  ^=>8(3)— ConoLCsioNa— Pbox- 
iMATE  Cause. 

Averments  in  a  coont  for  conspiracy  diat 
the  proximate  cause  of  plaintiff's  loss  was  the 
continuance  in  business  of  one  of  the  coaspUm- 
tots,  and  the  fraudulent  ccmduct  of  such  bnai- 
ness,  were  conclusions  of  the  pleader. 

19.  Plbadino  «=920,  34(4)— Cohplaxrt— Con- 

BTBUCTION  AOAinST  PLKADBB— ALTEBHATm 

Aliagationb. 
Where  the  complaint  alleges  that  one  of 
two  things  is  true,  the  complaint  piust  be  h^ 
insufficlNit,  unless  each  alternative  allegattott 
is  sufficient,  since  the  c<Hnplaint  must  be  con- 
strued most  strongly  against  the  pleader. 

{"BA.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  il  48,  68.]  «— 

20.  Conbpiraot  4=>18— GouPLAiirr— Autsob* 
ITT  OF  Agent. 

A  count  for  conspiracy,  which  alleges  that 
the  duties  of  the  agent  were  to  supervise  the 
carrier's  foreign  shipments,  to  issue  or  cause  to 
be  issued  by  his  subordinates  bills  of  la^ng 
therefor,  to  procure  deliveries  of  cotton  under 
bills  of  lading  issued  by  it  or  purporting  to  be 
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bnied  br  tt,  ud  to'  adjust  compItintB,  In- 

Soiriea,  and  difflcalties  ari^ng  between  tiie  eon- 
iffseee  of  the  cotton  and  the  holders  of  bills  of 
lading,  do^  not  show  that  the  delivery  of  cot- 
ton bj  contxecting  carriers,  nor  the  aathorixing 
of  the  issuance  of  bills  of  lading  by  third  var- 
tieB  without  the  receipt  of  the  property,  was 
within  the  scope  of  the  agent's  employment, 

[Ed.  Note.— For  other  cases,  see  Gonap^acy, 
Cent.  Dig.  H  18-24.] 

21.  Gabkiebs  «=>47(1)— AuTBOBirr  of  Agkivt 
—Scope  of  Bosinxss. 

The  fact  that  cotton  had  been  previous 
delivered  by  connecting  carriers  upon  spurious 
bills  of  lading  of  defendant  does  not  show  that 
the  issuance  of  snbseqaent  bills  of  lading  was 
within  the  scope  of  the  aathoril7  of  deoCenaant's 
agent. 

[Ed.  Note.— For  oOier  cases,  see  Oarriers, 
Gent  Dig.  {  134.] 

22.  Cabbiebs  <8=s3l77(l)— Authobitt  of  Aqkht 
—Scope  of  Bubinesb. 

It  is  beyond  the  scope  of  a  carrier's  business 
to  adjust  controversies  between  consignees  of 

Eroperty  shipped  over  another  cairier,  and  the 
olaers  of  bills  of  lading  purporting  to  be  those 
of  other  carriers. 

[EJd.  Note.— For  other  eases,  see  Carriers, 
GenL  Dig.  S§  776,  778.] 

28.  FUVD    «a»17  —  FB&ITDniSnT  OOHCTlAX.- 
HENT. 

To  maintain  an  action  for  fraudulent  con- 
cealment, there  must  be  shown  a  duty  to  dis- 
close the  tmtfa,  and  that  the  disclosure  was  not 
made  when  t^itortonity  was  presented  whoreby 
the  party  to  whoni  the  duty  was  dae  was  in- 
duced to  act  to  his  injury. 

[Qd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.11^] 

24.  FSAUD  «E»4S— GoHFLAXm^FUirDUUBIlIT 

ConcBAUfxnr. 
In  a  count  for  conspiracy  to  defraud  by  the 
delivery  'of  cotton  on  spurious  bills  of  lading,  al- 
legations that  by  willfully  deceiving  or  causing  to 
be  deceived,  or  making  false  representations  or 
fraudulently  suppressing  or  causing  to  be  sap- 
pressed  truth  from  the  holders  of  toe  false  bills 
of  lading  when  their  complaints  were  referred 
to  defendant's  agent,  a  course  of  business  was 
established  by  which  the  coconspirator  was  un- 
able to  sell  a  large  number  of  their  drafts  with 
false  bills  of  lading  attached,  does  not  suffi- 
ciently allege  the  duty  to  disdoae  the  truth, 
nor  the  concealment  thereof,  aince  It  does  not 
show,  except  by  conclusion,  what  the  complaints 
were,  nor  show  any  facts  which  made  the  al- 
leged suppression  ol  the  truth  calealated  to  de- 
cave  the  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Gent  Dig.  ]  87.] 

25.  Appeal  and  Ebbob  «=»917(2)— Betocw— 
BuLznas  OF  Gouplaint— EbnuBir. 

On  appeal  from  the  sustaining  of  a  demurrer 
to  a  eompuint  which  made  a  bill  of  lading  part 
thereof,  where  the  bill  does  not  appear  in  the 
record,  the  ruling  must  be  affirmed  on  the  pre- 
sumption in  favor  of  Its  correctness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  SS  8707,  3709.] 

An^  from  Law  and  Bantty  Court,  Mor- 
gan County ;  Tbomas  W.  Wert,  Judge. 

Action  by  the  National  Park  Bank  of  New 
Toi^  against  the  LoidsTUle  &  NashTllle  Rail- 
road Company.  Demurrers  to  the  several 
counts  of  the  complaint  were  sustained,  and 
plalntifl  took  a  nonsuit,  and  appeals.  Judg- 
ment sustaining  the  demturers  alBrmedL 


Percy,  Bennera  &  Burr,  of  Birmingham. 
Callahan  &  Harris,  of  Decatur,  and  Louis  F. 
Doyle,  of  New  York  city,  for  appellant 
Gregory  U  Smith,  at  MobUe,  and  Jobn  C 
Eyster,  ct  New  Decatur,  for  appellee. 

TBOMAS,  J.  On  former  appeal  count  5 
was  heM  subject  to  demurrer.  L.  &  N.  B.  R. 
Go.  V.  National  Park  Bank,  188  Ala.  109,  65 
South.  1008. 

On  the  second  trial,  count  6  was  amended, 
and  counts  A,  B,  C,  D,  E,  F,  and  O  were  add- 
ed, seeking  to  recover  damages  arising  oat  of 
an  alleged  conspiracy  between  Knight,  Tan< 
cey  &  Co.,  and  one  of  tbe  defendant's  agents. 
Counts  H,  I,  J,  and  K  sought  to  recover  for 
a  fraud  alleged  to  have  been  perpetrated  on 
tbe  part  of  defendant's  agents,  acting  within 
the  line  and  scope  of  their  authority,  and 
with  Knight.  Tancey  &  Co..  tliat  estopped  the 
defendant  to  deny  liability.  Demurrer  was 
sustained;  plaintiff  took  a  nonsuit,  and  pros- 
ecutes this  appeal. 

[1]  The  rule  prevailing  In  this  state  la 
that,  where  there  are  several  grounds  of  de- 
murrer, some  of  which  are  sufficient  and  oth- 
ers InsulHclent,  and  the  judgment  sustaining 
tbe  demurrer  Is  general,  the  ruling  will  be 
referred  to  tbe  grounds  that  are  w^  taken. 
Steiner  v.  Parker  &  Co..  108  Ala.  367,  19 
South.  386;  Tatum  t.  Tatum,  111  Ala.  209. 
20  South.  341;  Richard  v.  Steiner  Bros..  152 
Ala.  303.  44  South.  S62;  McDonald  et  aL  v. 
Pearson,  114  Ala.  630.  641,  21  South.  084; 
HuU  v.  Wlmberly  &  Thomas  Hdw.  Ca,  178 
Ala.  538,  S9  South.  568. 

The  Insistence  of  anwUant's  counsel  la  as 
follows: 

"In  the  outset  we  wish  to  impress  upon  the 
court  that  the  complaint  nnder  consideration  is 
not  based  upon  any  right  to  recover,  either  un- 
der the  common  law  or  our  statute,  upon  the 
issuance  alone  of  the  bills  of  lading  by  an 
agmt  of  tbe  company.  We  recognize  that  un- 
der our  decisions  the  Issuance  by  an  agent  of 
a  bill  of  lading  covering  goods  not  received  for 
shipment  has  been  held  to  be  ultra  vires  and 
not  binding  the  railroad  comiftmy.  We  have  at- 
tempted in  drawing  tbe  amendment  to  the  com- 
plaint to  aver  clearly,  mora  fully  in  some  counts 
than  in  others,  the  doing  by  tbe  defendant  of 
a  series  of  acts  or  a  ringle  act  In  furtherance  of 
the  system  contemplated  by  the  conspiracy,  and 
that  a  system  or  general  course  of  conduct  thus 
made  possible  through  furtherance  of  tbe  con- 
spirats'  was  the  proximate  cause  of  the  plain- 
tiff's damage." 

[2]  As  preliminary  to  tbe  consideration  of 
the  conspiracy  counts,  we  may  state  the  gen- 
eral rule  of  conspiracy  In  dvll  cases,  where  a 
corporation  has  participated: 

d)  If  the  conspiracy  is  properly  allied,  and 
there  Is  also  alleged  the  doing  by  one  of  the 
conspirators  of  the  unlawful  act  pursuant  to 
the  conspiracy,  which  resulted  In  the  damage, 
the  act  so  done  by  any  of  the  participants  la 
pursuance  of  the  original  plan  and  with  refer- 
ence to  the  common  object,  Is  in  contemplation 
of  the  law  the  act  of  all.  Smith  v.  State,  62 
Ala.  407;  Jordan  t.  State,  79  Ala.  9;  WU- 
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llams  et  al.  r.  State,  SI  Ala.  1. 1  South.  179, 
60  Am.  Rep.  133;  Amos  v.  State.  83  Ala.  1; 
Gibaon  v.  State,  89  Ala.  121.  8  South.  98,  18 
Am.  St  Rep.  96;  Martin  t.  State,  89  Ala.  115, 
8  South.  23,  18  Am.  St  Rep.  91;  Ex  parte 
Bonuer.  100  Ala.  114,  14  South.  648;  Mo- 
Leroy  t.  State.  120  Ala.  274,  25  South.  247; 
Sheppard  y.  State,  172  Ala.  363,  65  South.  514 ; 
Watson  T.  State.  181  Ala.  53,  61  South.  884. 
Id  Carlton  t.  Henry  et  al..  129  Ala.  479,  29 
Soath.  924,  this  court  said: 

"A  doctrine  applicable  to  cItU  aa  well  as  crim* 
inal  cases  is  that  wbert  two  perstms  water  into 
a  ogmblnatitm  to  do  an  unlawful  act,  whatever 
is  done  by  one  as  the  proximate  consequence  of 
furthering  the  main  purpose  of  the  conspiracy, 
whether  Bpeciflcally  included  In  that  purpose  or 
not,  is  the  act  of  both  and  binds  both  to  re- 
j^ribtUty.*'   Gooley  on  Torts,  i  143;  S  Gye. 

That  Is  to  say,  each  conspirator  is  respon- 
sible for  everyttiiDg  done  by  his  confeder^ 
ates  which  the  execution  of  the  common  de- 
sign makes  probable  In  the  nature  of  things 
as  a  consequence,  even  though  such  a  conse- 
quence was  not  intended  as  a  part  of  the 
original  design  or  common  plan.  Jones  t. 
State,  174  Ala.  53,  57  South.  81;  Martin  t. 
State,  supra;  Glbstm  t.  State,  supra;  Fergu- 
son r.  State.  134  Ala.  63,  32  South.  760.  92 
Am.  St  Rep.  17;  Griffith  t.  State,  90  Ala.  583, 
8  South.  812 ;  Morris*  Case.  146  Ala.  66,  41 
South.  274;  Ferguson  t.  State,  149  Ala.  21, 
43  South.  16.  The  act,  however,  must  be  the 
ordinary  and  probable  effect  of  the  wrong- 
ful act  spedflcally  agreed  on,  so  that  the  con- 
nection between  them  may  be  reasonably 
apparent  and  not  an  ind^ndent  product  of 
the  mind  of  one  of  the  confederates  outside 
of  or  foreign  to  the  common  dedgn  (Martin 
T.  State,  supra.  89  Ala.  115,  8  South.  23,  18 
Am.  St  Rep.  91,  and  note;  Powers  t.  Com- 
monwealth. 110  Ky.  386.  61  S.  W.  735.  63  S. 
W.  976,  63  £4  R.  A.  245;  State  r.  Taylor,  70 
Vt  1.  89  Atl.  447,  42  L.  R.  A.  673.  67  Am. 
St  Rep.  648).  nor  a  result  growing  out  of  the 
individual  malice,  motive,  or  purpose  of  the 
perpetrator,  having  do  relation  to  the  busi- 
ness of  the  master  (Republic  I.  &  S.  Co.  v. 
Self.  192  Ala.  403,  68  South.  328,  L.  B.  A. 
1916F,  616;  Martin  v.  State,  89  Ala.  115.  8 
Sonth.  23,  supra;  18  Am.  St  R^.  01,  and 
note;  Spencer  v.  State,  77  Ga.  155,  3  S.  £}. 
661,  4  Am.  St  Rep.  74;  Powers  v.  Com.,  su- 
pra). 

[3]  C9  An  action  may  be  maintained 
against  a  cori)oratlon  for  damages  caused  by 
a  conspiracy  In  which  it  participated. 

[4]  (3)  To  bind  a  corporation  for  damages 
caused  by  such  conspiracy,  it  is  not  necessary 
for  the  officers  or  agents  through  whom  the 
corporation  acts  and  did  act  to  have  had  au- 
dunl^  to  perform  all  of  the  acts  done  in 
the  execution  of  the  conspiracy,  or  agreed  to 
be  performed  by  other  confederates  in  the 
execution  of  the  conspiracy;  but 

[f]  W  That,  as  to  any  essential  act  which 
thft  conspiracy  contemplated  and  which  it 
was  agreed  that  the  agent  of  the  corporation 


should  do,  it  is  necessary  that  snch  act 
agreed  upon  by  the  corporation  be  in  fact 
dime  by  Its  agent  for  snch  corporation,  and 
that  while  so  doing,  tb^  agent  was  acting 
within  the  line  and  scope  of  his  employment 
by  such  corporation  and  In  the  prosecution 
of  its  business.  That  is  to  say,  the  act  agreed 
to  be  performed  by  the  agent  of  the  corpora- 
tion must  have  been  within  the  line  and  scope 
of  his  agency  and  of  the  master's  business, 
and  essential  or  necessary  to  the  accomplish- 
ment of  the  end  of  the  con^Iracy,  and  have 
been  In  fact  done  by  sutdi  agent  pursuant  to 
the  conspiracy. 

[S]  A  conspiracy  Is  not  completed  without 
its  execution  to  damnifying  results.  Those 
participating  to  that  end  only  are  responsi- 
ble. There  Is  always  a  place  of  repentance — 
a  locus  poenitentisB— ever  left  to  a  conspira- 
tor, so  that  bef6re  the  act  is  done,  either  of 
the  parties  thereto  may  aband<Mi  the  de^n 
and  av<^d  committing  the  unlawful  act  or 
the  lawful  act  by  the  unlawful  means  agreed 
upon.  A  conspirator  withdrawing  cannot  be 
held  responsible  for  the  wrongful  act  of  his 
former  confederates.  In  such  case,  it  is  their 
act  and  not  his.  State  v.  Webb,  218  Mo. 
878,  116  S.  W.  998,  20  U  R.  A.  (N.  S.)  1142, 
129  Am.  St  Rep.  618,  16  Ann.  Caa.  618; 
United  States  v.  Britton.  108  U.  S.  199,  2 
Sup.  Ct  631.  27  L.  Ed.  698.  If  a  corpora- 
tion's agent  having  confederated  for  it 
thereafter  werdaes  the  right  of  locus  poenl- 
tentlse,  declining  to  aid  or  participate  fur- 
ther In  ttie  conspiracy  to  do  the  agreed  act 
pursuant  thereto,  and  does  not  contxilrate  to 
the  plalntltf' a  dam^ie,  neltiier  such  agent  nor 
his  principal  can  be  held  for  the  damnifying 
cwsequenoes.  In  sndt  case  the  act  would  be 
that  only  of  the  partlctpatlng.  Inciting,  and 
encouraging  confederates  presoit  and  of  the 
partiotptttinff  confederates  who  were  not  prea- 
ent.  State  es.  rel.  Attorn^  General  t.  Tally, 
as  Judge,  etc,  VOZ  Ala.  25,  68,  66,  IS  South. 
722;  State  v.  Hamilton  &  Laurie,  IS  Nev.  386. 
For  it  Is  well  established  that  no  cause  of 
action  arides  from  a  mere  agreement  to  con- 
mit  a  wrong  against  another. 

[7]  There  must  be  some  wrongful  act  per- 
formed that  was  necessary  to,  and  concur- 
ring in,  the  proximate  cause  of  the  injury  to 
the  pers<m  suing,  or  of  the  damage  for  which 
the  suit  Is  brought  I*.  &  N.  R.  B.  Co.  v.  Na- 
tional Park  Bank,  supra;  Schwab  v.  Mabley, 
4T  Mich.  572.  11  N,  W.  390;  Hutchins  v. 
Hntchlns,  7  Hill  (N.  Y.)  104 ;  Commercial  U.  A. 
Co.  V.  Shoemaker,  68  Neb.  173,  88  N.  W.  15G ; 
Cooley  on  Torts.  142, 144;  2  HiUIard  on  Torts, 
S  17,  p.  256;  8  Cya  645;  4  Ency.  PI.  &  Pr.  737. 
The  act  need  not  be  the  sole  proximate  cause 
of  the  Injury,  bnt  a  concurring  iwrnclmate 
cause  thereof. 

[t]  As  to  the  pleading  in  dvU  actl<ns  for 
damages  the  result  of  the  execution  of  con- 
spiracy we  may  note  that  actions  on  the  case 
have  taken  the  place  of  the  writ  of  conspira- 
cy (Mott  r.  Danforth*  6  Watts  [Fa.]  306^  81 
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Am.  Dec.  468 ;  Pa Aer  t.  HantlngtoEtt  2  Qraj 
[MaasJ  127 ;  Stevens  t.  Rove,  69  N.  H.  S78, 
47  Am.  B^.  2S1;  JMies  v.  Baker.  7  Oow. 
[N.  TJ  445);  that  the  insertion  ta  the  c«n- 
plalnt  of  an  aTerment,  that  tbe  acts  done 
were  in  pnrsnance  of  a  conspiracy,  does  not 
change  the  nature  of  the  action  on  the  <»Be 
(Strout  r.  Packa^  76  Me.  166,  40  Am.  Rep. 
601;  Van  Horn  v.  Van  Vom,  56  N.  J.  Law, 
S18,  28  AtL  669;  Kimball  t.  Herman.  84  Md. 
407.  6  Am.  Bep.  340;  Parker  t.  Huntington, 
supra ;  SdiultE  t.  Frankfort  Co.,  151  Wis.  537, 
1S9  N.  W.  886,  48  Lw  B.  A.  [N.  S.]  520;  6  Rul- 
ing Case  Law,  1103;  8  C^C;  678).  Tbe  acts 
cmnplained  of,  bowerer,  most  be  definitely 
and  accnrately  stated,  so  that,  if  tbe  facts 
themselves  should  be  admitted  the  court  can 
draw  a  1^1  conclusion  therefrom — thus  the 
illegal  purpose  or  means,  which  the  conspira- 
tors meant  to  accomplish  or  to  resort  to, 
must  be  described  accurately,  for  unless  the 
object  Is  Illegal,  or  the  means  agreed  upon 
are  Illegal,  there  la  no  actionable  wrong. 
Singer  Sewing  Machine  Co.  v.  Teaaley,  73 
Sonth.  069;  I>wight  Manufacturing  Co.  r. 
Holmes,  73  South.  933;  Evana  t.  AIa.-Oa. 
Syrup  Co.,  175  Ala.  85,  56  South.  529;  Mc- 
Donald V.  IUln(^  Central  Railroad  Ca,  187 
111.  529,  68  N.  E.  463;  Schwab  v.  Mabley,  su- 
pra; Setzar  t.  Wilson,  26  N.  O.  601;  Porter 
T.  Mack,  60  W.  Va.  681.  40  S.  B.  469 ;  PoUock 
on  Torts.  865;  Gonld'B  PL  (WlUa)  801  et  mq. 
and  notes. 
On  former  appeal  this  court  said: 
"If  the  averment  of  the  conclosioQ  would  suf- 
fice, and  if  it  stood  alone,  it  does  not  charge 
that  tiie  act  d<«)e  was  within  the  scope  of  the 
employment  of  tbe  defendant's  agents;  but  if 
BQcn  was  the  case,  and  the  pleader,  after  stating 
the  condnsion,  goes  further  and  sets  out  the 
facts  [abowing]  that  there  was  no  power  in  the 
agents  the  conclusion  must  yield  to  the  facts 
set  out.  *  *  *  Therefore,  if  it  be  admitted, 
but  which  is  not  tbe  fact,  that  the  general  aver- 
ment that  the  tilings  therein  referred  to  as  be- 
ing within  the  scope  of  the  agent's  em[rik>yment 
related  to  the  things  to  be  dcme  In  furtherance 
of  the  conspiracy,  then  the  facts  as  speciGcally 
set  up  would  negatlTe  such  an  averment,  under 
the  common  law.  as  it  Is  well  settled  by  the  de- 
dsions  of  tliis  and  most  of  the  courts  of  tbe 
country  that  an  agent  of  a  public  carrier  has 
no  authority  to  Issue  a  biU  of  lading  for  goods 
before  the  same  are  dehvered  for  shipment,  and 
that  the  carrier  is  not  resp<HisibIe  for  such  un- 
authorized acts  of  its  agent.  *  *  *  If  the 
agents  of  the  defendant  would  not  have  been 
acting  witbin  tbe  line  or  scope  of  tlieir  employ- 
ment bad  they  tliemselves  issued  each  a  doc- 
ument, the^  would  not,  of  course,  have  been 
acting  within  the  line  or  scope  of  such  employ- 
ment in  atten^iting  to  authorize,  or  in  aiding 
others  to  do  bo.  Clearly,  under  tbe  common 
hiw.  the  agents  ot  the  defendant  could  not  is- 
sue ronrions  bills  of  lading  so  as  to  bind  tbe 
principal."  188  Ala.  US,  119,  65  South.  lOOS, 

Tbe  leading  cases  In  which  corporations 
were  hdd  as  con^lrators  are:  Franklin 
Union  No.  4  v.  People.  220  111.  865,  77  N.  B. 
176,  4  L.  B.  A.  (N.  S.)  1001, 110  Am.  St  Repv 
248;  Aberthaw  Const  Go.  v.  Cameron.  194 
Ifasa.  208.  80  N.  B.  478.  120  Am.  St  Bep. 
542;  West  Va.  Transp.  Go.  t.  Standard  OU 


Co..  60  W.  Va.  611,  614,  40  S.  Bl  691,  66  L. 
B.  A.  804,  88  Am.  St  Bep.  895;  Zinc  Carbon- 
at»  Co.  T.  First  Nat  Bk.  of  Shiillshnrg.  103 
Wis.  125,  79  N.  W.  229,  74  Am.  St  Bep.  846; 
Buffalo  LobrlcatlnK  Co.  v.  Standard  Oil  Co., 
106  N.  T.  660, 12  N.  B.  826;  Hobbs  r.  Boat- 
right  et  aL,  195  Mo.  693,  724,  03  S.  W.  934, 
5  U  B.  A.  (N.  S.)  906.  113  Am.  St  Bep.  709 ; 
Stewart  r.  Wright,  147  Fed.  821.  325,  326, 
77  C.  a  A.  499;  Id.,  208  IT.  S.  600.  27  Sup. 
Ct.  777,  61  L.  Ed.  880;  Hlhdman  v.  First  Na- 
tional  Bank,  08  Fed.  562.  30  C.  C.  A.  1,  48  L. 
R.  A.  210;  Id..  112  Fed.  031.  939,  50  a  a 
A.  623.  67  li.  B.  A.  106;  Johnston  Fife  Hat 
Co.  T.  First  National  Bank,  4  Okl.  17,  44  Fac. 
192.  194 ;  Rogers  et  al.  t.  V.  8.  &  I^.  R.  Co., 
194  i-ed.  65.  114  G.  a  A.  85;  State  v.  Sails- 
bnry  loe  &  Fuel  Co..  166  N.  O.  S66,  81  S.  B. 
737,  52  U  a  A.  (N.  S.)  216,  Ann.  Cas.  19160, 
456;  Dodge  T.  Bradstreet  Ca,  60  How.  Prac. 
(N.  Y.)  104.  A  carefnl  examination  of  these 
cases  will  show  that  wliere  these  several  cor- 
porations were  held  liable  for  conspiracy,  tbe 
conspiring  agent,  acting  for  the  corporation, 
was  Its  corporate  officer,  or  an  agient  acting 
within  the  line  and  scope  of  his  authority, 
and  who  did  for  the  corporation  an  act  that 
was  essential  and  necessary  to  tbB  unlawful 
transaction  or  damnifying  result 

In  the  Franklin  Union  Case  was  alleged 
the  conspiracy  of  officers  and  members  of 
the  Union  to  Inaugurate  strikes  and  by  a 
course  of  violence,  threats.  Intimidation,  and 
force  to  prevent  other  persons  In  the  employ- 
ment of  the  members  of  said  association  from 
continuing  in  their  employment,  the  effect  of 
which  systematic  course  of  threats  and  .vio- 
lence was  to  injure  and  destroy  the  busings 
of  the  members  of  the  association.  The  hold- 
ing of  the  court  was  that  entering  Into  tbe 
conspiracy  each  conspirator  became  liable  for 
all  tbe  acts  of  his  coconspirators  done  in 
furtherance  of  the  object  of  the  conspiracy. 

In  the  Aberthaw  Const  Co.  Case,  injunctive 
relief  was  sought  against  the  officers  and 
members  of  a  labor  union  who  were  alleged 
to  have  formed  a  conspiracy  to  compel  the 
plaintiff,  under  penalty  of  a  general  strike, 
to  hire  only  nnlon  workmen  In  the  prosecu- 
tion of  Its  contract  work.  It  was  held  that 
the  fact  that  one  ot  the  conspirators  was  a 
corporation  gave  it  no  Immunity  from  the 
consequences  of  such  an  unlawful  combina- 
tion. 

In  West  Va.  Transp.  Co.  v.  Standard  Oil 
Co.,  supra,  the  declaration  charged  that  the 
plalntitr  was  engaged  in  the  business  of 
transporting  petroleum  by  means  of  pipe  lines 
and  tank  cars,  had  expended  large  sums  to 
that  end,  and  that  the  defendants  malldoualy 
and  witiedly  conspired  to  injure  the  plain- 
tiff and  ruin  Its  business,  and  to  prevent  all 
persons  from  transporting  oils  through  plaln- 
tllTs  pipe  lines  and  by  means  of  its  tank  cars. 
The  holding  was  that  a  corporation  can  be 
guilty  with  other  corporations  or  persons  of  a 
conspiracy  that  resulted  In  Injury  to  other 
corporatlona  or  persons.  60  W.  Va.  pp.  614, 
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816.  40  S.  E.  501.  S6  Lw  R.  A.  804,  8S  Am.  St. 
Rep.  895. 

Tbe  Stanllsburg  Bonk,  with  others,  was 
charged  with  conspiracy  with  the  Zinc  Car- 
bonate Company,  to  recelTe  beneflts  from  the 
sale  of  certain  property.  The  bank's  secre- 
tary and  Its  cashier  were  alleged  to  hare 
actively  participated  to  the  accomplishment 
of  the  fraud.  The  doctrine  was  announced 
that  ultra  vires  was  not,  In  such  cases,  to 
be  placed  In  the  hands  of  the  corporation  It- 
self, or  of  private  individuals,  aa  a  means  to 
be  used  by  It  or  than,  for  obtaining  or  re- 
taining scnnediliiK  of  valne  whldti  belcmgs  to 
another. 

In  the  Hobbs  and  Stewart  Cases,  the  evi- 
dence tended  to  show  that  the  officers  of  the 
hank  knew  the  business  ttuit  Boatright  and 
his  associates  were  engaged  In,  knew  their 
method  of  enticing  strangers  into  their  net 
and  fleecing  them,  and  with  this  knowledge 
lent  to  Boatrlt^t  and  associates  the  appear- 
ance of  respectability  that  such  a  banking 
institution  would  afford,  and  allowed  the 
bank  to  be  used  by  the  conspirators  to  ef- 
fect the  transfer  of  the  money  thus  fleeced 
from  tbe  victim.  The  opinion  on  this  point 
was: 

"The  bank  wan  a  necessary  link  in  the  scbeme 
to  defraud.  Its  name,  cfaaracter,  and  influence 
were  coDstantly  employed  to  give  BoBtright  a 
false  standing  wiUi  his  victims.  *  *  *  While 
it  did  not  decoy  the  various  victlma  to  Webb 
Oity,  nevertlwlesH  after  their  arrival  it  aBDsted 
in  despoiliag  them.  Tiie  cashier  of  tbe  bank 
had  charge  of  one  Important  station  in  tbe 
scheme.  •  ♦  ♦  With  full  knowledge  of  the 
methods  of  the  conspirators  and  their  designs, 
boon  of  past  experience  and  participation,  the 
maiuiffing  and  conirolUnp  authority  of  the  bank 
astitied  in  the  acoompiiahment  [italics  ours]." 
147  Fed.  820.  820,  77  O.  O.  A.  499,  SOS. 

In  Hindman's  Case,  tbe  bank  bad  made  a 
statement  concerning  the  financial  cimdItioD 
of  its  cDstomer  in  fartherance  of  the  Interest 
of  the  bank;  the  petition  diarged  that  tbe 
hank  not  oidy  made  the  tsUae  statement  to 
the  inaniance  onnmLsslonn  of  sndi  financial 
condition,  bat  also  crasplred  through  Its 
cashier  to  repeat  the  statement  to  the  public 
in  furtherance  of  tbe  frandulent  scheme  or 
conspiracy.  Clrcidt  Judge  Taft  declared  that 
it  was  settled  law  that  a  corporation  may 
be  held  for  torts  In  whidi  egress  malice  or 
intent  to  defraud  Is  a  necessary  element,  and 
that  a  coiporation  may  be  held  for  a  con- 
spiracy widL  others  resulting  in  Injury  to  a 
third  ];>erson  fbr  acts  performed  in  ilie  course 
and  within  the  scope  of  the  agentfe  employ- 
ment In  the  business  of  the  piindpal.  98 
Fed.  5(12,  o9  C.  C.  A.  1,  48  L.  B.  A.  210. 

In  the  second  Hlndman  Case,  112  Fed.  931. 
989,  SO  G.  a  A.  828,  631  <57  li.  R.  A.  108), 
Mr.  Justice  liorton,  distinguishing  between 
actions  on  contract  and  actions  In  tort,  said: 

"How  can  It  be  said  that,  without  the  autboi^ 
ity  of  the  board  of  directors,  the  cashier's  ac- 
tion in  giving  sncb  a  certificate  would  not  be  the 
act  of  Uie  bank?  This  Is  not  an  action  to  en- 
force a  contract  made  by  a  cashier.  *  *  * 
If  the  cashier's  act  Is  the  act  of  the  bank*  die 
BaUlity  of  the  latter  for  a»  tort  may  be  plsin. 


although  it  might  not  be  ttable  for  k  promise  by 
the  cashier  made  under  the  same  circumstances. 
Motm  Bank,  |  171 ;  Tbompsra's  Corp.  H  4779, 
6288.** 

Id  Johnston  Fife  Hat  Oo.  v.  National  Bank, 
supra,  the  conspiracy  alleged  was  between 
the  bat  company  and  .the  National  Bank  <tf 
Guthrie,  1^  wliich  the  former  was  to  purchase 
on  credit  of  wholesale  dealers,  and  when  the 
goods  80  purchased  were  in  store,  the  bank 
would,  and  did,  take  a  spurious  mortgage  on 
the  same,  foreclose  it  on  tlie  Cmlts  of  tbe 
fraud,  and  divide  tlie  proceeds  between  tlie 
conspirators.  Tlie  court  declared  (4  OkL  26, 
44  Pac.  104)  Qiat  in  order  to  render  the  bank 
liable  In  tort  It  was  not  necessary — 
"that  It  should  have  authority  to  take  eadi  par- 
ticular step  required  to  consummate  the  fraud. 
It  is  suffident  to  <diarge  the  bank  that  it  took 
part  in  the  conspiracy,  knowing  Its  purpose. 
This  It  did  by  taking  the  mtvtgagej  by  seizing 
and  Belling  the  goods,  by  araropriabng  the  pro- 
ceeds, and  thus  aiding  in  the  fraudulent  design 
and  purpose." 

In  Rogers  Cam,  tiie  nilt  was  by  a  widow 
and  minor  diUd  of  one  who  was  taken  from 
tbe  parish  Jail  and  hanged.  The  common  cai> 
rier  was  held  liable  fi»  fiurnlshlng  a  qiedal 
train  to  tbe  brother  of  the  murdered  man, 
whklk  train  ot  cars  was  nm  by  d^endant 
from  Monroe  to  the  parish  jail,  and  on 
which  gathered,  along  the  way,  the  Indlvidn- 
als  wlio  formed  the  mob  tliat  broke  Uie  Jail 
and  hanged  Rogers.  Tbe  court  said: 

"Tbe  railroad  company  was  present  through- 
out by  its  aatb<»>iKed  agents,  ana,  *  *  *  tbey 
knew,  or  ought  to  have  known,  long  before  the 
special  train  reached  Tallulah,  that  tiw  object 
and  purposes  of  the  trip  were  unlawful.'* 

In  Salisbury  Ice  &  Fuel  Ca  Case,  supra, 
It  was  declared  that  where  an  agent  of  a 
corporation,  within  tbe  scope  of  the  agency 
and  of  the  employer's  business,  obtains  any- 
thing of  value  for  the  corporation  by  false 
pretenses  or  fraud,  the  corporatloa  may  be 
made  to  r^pond  for  this  fraud  exercised  for 
it  by  such  authorized  agent. 

In  Dodge  v.  Bradstreet  Co.,  supra.  It  was 
averred  in  the  complaint  that  the  corporation 
defendant  confederated  with  the  others  to  in- 
jure the  plaintiff  by  oiroulatino  faUe  and 
tlanderoug  gtatements,  with  the  view  of  com- 
pelling plaintiff  to  become  a  snbscritwr  to 
the  corporation's  pnbllcetlon,  and  that  in 
pursuance  of  such  combination  the  slander- 
otis  words  were  uttered  by  tiie  oth»  deftod- 
ant,  and  tbe  corporation. 

It  follows,  therefore,  that  tbe  rule  by 
which  liability  is  fixed  on  a  corporation  for 
participation  in  a  conspiracy  resulting  in  In- 
jury is  not  different,  In  principle,  from  that 
imposing  liability  on  the  corporation  for  any 
other  willful  or  unlawful  act  that  resulted 
in  Injury  to  a  third  person.  In  Supreme 
Lodge  of  the  World,  Loyal  Order  ct.  Moose, 
T.  Kenny,  as  Adm'r,  73  Soath.  519,  this  coart 
.  recently  said: 

"The  following  quotation  taken  from  the  case 
of  Hardeman  v.  WilUuns,  189  Ala.  60  {63 
Soutli.  794],  found  in  the  recent  case  of  Re- 
puUie  Iron  *  Sted  Oob  t.  Self  ^88  Ala.  408] 
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«8  Sooth.  328  [U  R.  A.  1915P,  516],  aaecincUy 
states  the  rule  as  recc^ii^  in  this  case:  The 
principal  is  respoDsihle  for  the  acts  of  his  agent 
done  within  the  scope  of  his  employment,  and 
in  the  accomplishment  of  objects  within  the  line 
of  bis  duties,  though  the  agent  seek  to  accom- 
plish the  master's  bostaess  o;  improper  or  im- 
lawful  means,  or  In  a  way  Dot  authorised  by 
the  master,  unknown  to  him«  or  ewt  OMtrary 
to  his  express  direction.' " 

The  test  of  tbe  corporation's  liability  In 
conspiracy  cases  is  whether  there  was  au- 
thority for  doing  the  act  in  question  by  its 
officer  or  agent,  and,  if  bo.  whether  the  agent 
acted  for  the  master.  Did  the  corporation 
conspire?  Tbe  corporation  can  only  be  held 
liable  for  Its  act  done  by  an  agent,  servant, 
or  officer,  in  the  particular  boainefls  In  wblch 
the  corpontkm  and  Its  agent  are  ^igaged. 
If  tbe  mie  were  otherwise,  tbe  BerkHu  Inter- 
est of  corporations  would  be  Jeopardised  and 
often  destroyed  by  Hie  conduct  and  consplr* 
bigs  of  those  ot  tbelr  agmta  or  aerranta  en- 
gaged In  tbe  conduct  of  tbe  master'a  bual- 
nesB,  wtao  know  nothing  and  care  nothing 
about  tbo  poli<7  ot  the  real  Intereats  of  tbe 
corporation,  and  of  irtioae  ocmduct  and  con- 
si^rlngB  tbe  officer  or  manager  or  agent  wbo 
directs  and  dictates  the  policy  and  the  more 
seriooB  buslneflB  affairs  of  the  corporation 
never  knew.  Standard  Oil  Ga  t.  State,  U7 
Tenn.  618, 100  S.  W.  70S,  10  Ii.  B.  A  (N.  SO 
1015.  On  reason  and  authority,  therefore, 
where  oorporatioiia  are  held  for  conspiracy, 
It  must  be  averred  and  proven  that  the  con- 
spiracy was  «i^ed  Into  by  Its  agent  or  offi- 
cer, and  that  by  implied  or  express  author- 
ity, sacb  ttgeat  or  offlon:  mu  acting  within 
tbe  line  and  aeape  of  his  enqiloyinait  In  Uta 
accompllflbmcsit  of  the  bualneoB  of  the  mas- 
ter; and  that  such  agent  or  officer,  as  such, 
ffid  an  essential  or  necessary  act  whldi  tbe 
CMuiiiracy  contemplated. 

On  the  Conner  appeal  this  court  pointed 
out  fliat  tbe  complaint,  as  then  framed,  fail- 
ed to  diarge  that  the  act  done  or  to  be  done 
was  wltbln  tbe  acoj/e  of  tbe  employment  of 
the  defmdant's  agent,  that  the  facta  set  out 
In  the  oom^aint  showed  that  there  was  no 
power  in  tbe  agrat  to  do  the  acts  alleged  to 
have  been  agreed  on  and  to  be  done  by  him, 
and  that  for  such  reason  It  foiled  to  charge 
UaUUty  against  the  defendant  188  Ala.  118, 
6S  South.  1008. 

[I]  On  the  second  trial  said  defects  were 
sou^t  to  be  met  by  alleging  other  transac- 
tions with  and  by  third  parties  not  In  tbe 
defendant's  emplc^ment,  and  with  whom  ap- 
pellee did  not  participate  or  bare  any  con- 
nection, where  all  of  the  acts  conspired  to  be 
done,  wbetber  by  Knight,  Yancey  ft  Co.,  or 
by  the  defendant,  through  Its  agents,  were 
done,  and  that  In  the  transaction  out  of 
which  the  cause  of  action  arose,  the  forgery 
of  bills  o£  lading  for  tbe  1,960  bales  of  cot- 
ton and  ttie  sale  of  drafts  with  8U<^  sparl- 
oos  bills  of  lading  attached,  the  acts  alleged 
to  have  been  conaplred  to  be  done  by  Knigbt, 
Xvaaej  ft  Go^  were  done  by  tk«m,  but  it  i» 


not  aUege4  that  the  act*  ootuptrei  to  be  done 
bv  the  defendant  were  done.  That  Is  to  say, 
tbe  effect  of  the  facts  averred  was.  that  a 
consplra<T  was  entered  Into  by  and  between 
the  def^idant  and  Knight,  Yancey  ft  Oo.,  In 
1905,  by  wbldi  Knight,  Yancey  &  Co.  were 
to  do  certain  things,  among  which  was, 
"thereafter"  to  Issue  bills  of  lading  in  de- 
fendant's name  without  delivery  to  the  de- 
fendant of  property  for  transportation,  and 
that  the  defendant's  agent  was  to  do  certain 
things,  and  that  (the  act  of  conspiring  and) 
the  things  to  be  done  (and  such  as  were  done)  ■ 
by  defendant's  agent  were  within  the  scope 
of  bis  employment  However,  so  facts  are 
alleged  showing  that  the  transactions  In 
which  tbe  loss  was  sustained  were  within 
the  scope  of  the  employment  of  tbe  defend- 
ant's agent  diarged  with  having  bound  it  by 
tbe  said  conspiracy.  8  Cooley's  Brle&,  p. 
2488;  J>e  Jamett's  Case,  111  Ala.  261,  19 
South.  995;  Waldman  Case,  91  Ala.  170,  8 
South.  666,  24  Am.  St  Rep.  883. 

The  conspiracy  sought  to  be  alleged  In  the 
several  counts  may  be  generally  stated  as  be- 
ing between  third  parties — parties  not  in  de- 
fendant's employ — and  d^endanf  s  agent  by 
which  It  was  agreed  or  conspired  that  such 
third  parties,  among  other  things,  might  at 
any  time  thereafter  (1905),  as  tbey  should 
desire  or  see  fit  and  without  the  delivery  of 
proi>erty  to  the  defendant  for  transportation. 
Issue  bills  of  lading  for  any  amount  of  cot- 
ton, purported  to  be  delivered  by  said  third 
parties  for  shipment  over  defendant's  line  for 
transpcHtation  to  European  ports,  and  that 
defendant's  agents  would  aid  and  assist  in 
causing  deliveries  to  be  made  at  such  E>uro- 
pean  ports  of  any  cotton  when  shipment  was 
actually  made  by  such  third  parties  subse- 
quent to  tbe  issue  by  thou  of  sndi  spurious 
bills  of  lading. 

The  averment  of  the  acts  to  be  done  by 
such  agent  In  causing  deliveries  to  be  made 
of  such  cotton  as  said  third  parties  might 
ship  under  any  spurious  bills  of  lading  Issued 
by  them  in  defendant's  qame  was  as  follows: 

"Defendant  actios  by  and  through  tbe  said 
John  A  Bywater,  or  said  other  agents  of  it, 
whose  names  to  the  plaintiff  are  unknown,  and 
who  were  the  same  asents  who  entered  into  the 
said  conspiracy  with  the  Bald  Knight,  Yancey 
ft  Co.,  would,  through  the  influence  of  its  bun- 
nesB  relation  with  its  connecting  carrier,  aid  and 
assist  in  causing  delivray  to  be  made  by  such 
connecting  carrier  to  the  holders  of  such  false 
and  spurious  bills  ol  lading  of  any  cotton  which 
the  said  Knight  Yancey  &  Oo.  might,  subse- 
quently to  the  issue  of  such  false  and  spurious 
bills  of  lading,  ship  over  defendsnfs  railroad 
and  its  connections,  etc.;  *  *  •  and  plain- 
tiff avers  that  it  was  within  the  scope  of  the 
employment  of  tbe  said  John  A.  Bywater  or  ot 
said  other  agent  ot  defendant  to  so  aid  and  a»- 
riist  in  causing  In  such  manner  such  deUvericM 
to  be  made." 

Consequently  no  facts  are  alleged  showing 
acts  by  defendant's  agents  (wbo  are  charged 
with  having  considred  with  Knight  Yancey 
&  Co.),  or  that  such  agents  were  employed  by 
the  defendant  to  do  the  acts  alleged  to  have 
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been  done  them  pnrsnaiit  to  tbe  consplr^ 
acy,  sa  as  to  enable  tbe  coiirt  to  determine 
wbetber  the  conspiracy  charged  was  within 
the  scope  of  the  anployment  of  Bncb  agents 
by  the  defendant  The  allegation  that  the 
thing  to  be  done  by  said  agents — "to  so  aid 
and  assist  in  causing  In  such  manner  snch 
deliveries  to  be  made"~^as  within  the  scope 
of  the  employment  hy  the  defendant,  is  a 
conclusion  of  the  pleader,  and  la  iusaffldent, 
in  not  showing  that  the  act  of  c<»isplring, 
and  the  things  to  be  done  by  the  defendant 
through  Its  said  agents,  were  within  the 
scope  of  the  defendant's  employment  of  its 
said  agents,  and  of  tbe  prosecution  of  defend- 
ant's business.  B.  B.  L.  &  P.  Go.  t.  Nicholas, 
181  Ala.  491,  61  South.  361 ;  Woodward  Iron 
Co.  r.  Marbut,  183  Ala.  310,  62  South,  804 ; 
Langhome  t.  Slmington,  188  Ala.  337,  66 
South.  85;  L.  &  N.  B.  B.  Co.  T.  Jones,  130 
Ala.  470,  30  South.  486;  Republic  Iron  & 
Steel  Ca  v.  Self,  supra. 

[to]  In  discussing  the  statute  (section  6186, 
Code)  In  L.  &  N.  R.  R.  Co.  v.  National  Park 
Bank,  supra,  by  the  use  of  the  expression 
"under  the  law  as  changed  by  our  statute. 
In  order  to  fasten  liability  upon  tbe  carrier 
for  the  Issuance  of  a  false  bill  of  lading,  it 
must  have  been  Issued,  or  authorieed,  by  an 
agent  charged  with  the  duty  of  Issuing  such 
documents,"  It  was  not  Intended  to  say  that 
an  agent  who  was  authorized  to  issue  bills 
of  lading  upon  the  receipt  of  the  property  for 
transportation  could  bind  his  principal  by 
authorizing  a  third  person,  not  in  the  em- 
ployment of  the  master,  to  generally  issu^ 
bills  of  lading  without  the  receipt  of  such 
property.  A  consideration  of  the  whole  opin- 
itm,  makes  this  clear.  For  the  effect  of  the 
f<Mrmer  decision  in  the  Instant  case  was  that 
under  the  t&ctM  tbm  alleged  In  count  6,  if 
Bywater,  acting  witMn  l&e  scope  of  his  em- 
ployment by  defendant*  agreed  with  Benight, 
Tancey  ft  Co.  that  the  latter  ml«fbt  issoe  Mils 
of  lading  without  the  delireiy  of  the  goods 
for  shipment,  he  could  not,  as  a  matter  of 
law,  bare  been  acting  within  the  scope  of  his 
onployment  and  In  the  discharge  of  the  bn^- 
ness  ot  his  prlndpaL  We  do  not  think  that 
the  averment,  in  the  alternative,  that  Bywa-s 
ter  who  had  the  conducting  and  anperlntend- 
ence  of  the  de{«idant*B  shipments  of  cotton 
and  who  was  charged  with  the  authority, 
among  other  things,  "at  Issuing  or  of  causing 
to  be  issued  by  his  subordinates  and  under 
his  directions  bills  of  lading,"  meets  with  the 
requirements  as  laid  down  in  the  former 
opinion  ii\  dealing  with  the  statute.  The 
complaint  must  be  Judged  by  Its  weakest  al:^ 
tematlve  averment,  and  the  averment  of  the 
fact  that  Bywater  had  a  general  authority 
to  cause  agents  to  issue  bills  of  lading  in  the 
course  of  shipments  falls  short  of  averring 
that  Bywater  was  an  agent  clothed  with  tbe 
duty  of  issuing  bills  of  lading.  Be  may  have 
had  a  general  supervision  and  control  of  the 
subordinate  agents  with  power  to  control  and 


Instruct  them  and  atUl  not  have  had  fbe  au- 
thority from  tbe  defendant  to  Issue  bills  of 
lading.  The  holding  upon  the  former  appeal 
does  not  sanction  a  liability,  under  the  stat' 
ute,  for  the  qrarious  issuance  of  a  bill  of 
lading,  except  when  actually  issued  by  one 
clothed  with  authority  to  Issue  bills  of  lading 
or  when  done  by  some  one  under  his  direc- 
tion or  authority,  so  as  to  make  It  his  own 
act.  In  other  words,  the  agent  who  issues 
tbe  biU  of  lading  or  who  directs  or  authoriz- 
es the  issuance  must  have  had  the  authority 
to  issue  bills  of  lading  and  it  does  not  suf- 
flce  to  charge  that  one  who  merely  can  direct 
or  supervise  agents  charged  with  the  issuance 
of  bills  of  lading,  but  with  no  authority  to 
issue  the  same  himself,  can  bind  the  defend- 
ant by  tbe  issuance  of  spurious  bills  of  lad- 
ing or  by  directing  some  one  not  clothed  with 
the  authority  to  issue  proper  bills  of  lading 
to  issue  spurious  ones. 

In  Alabama  Great  Southern  Railroad  Com- 
pany V.  Com.  Cot  Co.,  146  Ala.  388,  399,  42 
South.  406,  407,  it  is  quoted  from  Jasper 
Transportation  Co.  v.  K.  C,  M.  &  B.  R.  R. 
Co.,  99  Ala.  416,  422,  423,  U  South.  646,  42 
Am.  St  Rep.  75,  that: 

"The  statute  must  not  be  construed  as  al- 
tering the  common  law,  or  as  making  any  inno- 
vation  therein  further  than  the  words  import" 

It  la  without  question  that  at  common  law 
no  one  had  authority  to  Issue  bills  of  lading 
without  the  receipt  of  the  property  for  trans- 
portatttm.  Friedlander  v.  Texas,  etc.,  Co., 
130  U.  S.  416,  9  Sup.  Ct  570,  32  L.  Ed.  991 ; 
Hutchinson  on  Carriers  (3d  Ed.)  S  160 :  Pol- 
lard V.  Vinton,  105  U.  S.  7,  26  L.  Ed.  998. 
Tbe  leading  case  on  this  point  (The  Schooner 
Freeman  v.  Buckingham,  18  How.  182,  16  L. 
Ed.  341)  has  many  times  been  affirmed  by 
American  courts  (5  Rose's  Notes,  U.  S.  Rep. 
659  et  seq.).  And  this  authority  Is  In  accord 
with  the  rule  declared  by  the  English  courts. 
Grant  v.  Norway,  10  Eng.  Com.  Law  {C.  B.) 
665;  Cox  V.  Bruce,  L.  R.  18  Q.  B.  147;  Lick- 
barrow  T.  Mason,  2  Term  Rep.  77. 

The  Grant  Case,  supra,  was  practically  the 
case  at  bar.  There  tbe  holding  was  that  the 
master  of  a  ship  signing  a  blU  of  lading  for 
goods  which  bad  never  been  delivered  to 
Mm  for  sliipment  was  not  to  be  considered 
as  the  agent  of  the  owner  In  that  behalf,  so 
as  to  make  the  owner  responsible  to  one  who 
had  made  advances  to  the  holder  of  such 
bill  of  lading  upon  tbe  faith  of  tbe  bill  of 
lading  so  signed  by  tbe  master  of  the  ship. 

[11]  The  Alabama  statute  in  question  can- 
not be  given  the  effect,  to  have  authorized  an 
agent  of  the  defendant  having  tbe  power  to 
Issue  bills  of  lading  for  property  received,  to 
deputize  or  empower  third  persons,  not  In 
the  employment  of  the  agent's  corporate 
master  nor  in  the  prosecution  of  Its  business, 
to  issue  at  will  bills  of  lading  without  tbe 
receipt  of  the  property  to  be  shipped  and 
subject  tbe  master  to  liability  thereby.  The 
effect  of  tbe  statute  was  to  subject  to  lia- 
bility at  the  suit  of  the  party  injured  any 
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common  carrier  not  having  received  tilings 
or  property  for  carriage,  who  gives  or  Issuee 
a  blU  of  lading  or  receipt  for  j/iropexty  as  If 
aetnally  reo^Tod;  m  any  waretaoaseman,  or 
wharflngw,  or  person  engaged  in  the  buslneas 
of  storage,  or  keeping  for  shipment,  or  tox- 
waidlng,  wlio  issua  a  receU>t  for  things  m 
property,  not  having  received  them;  or  snch 
parties  who  give  or  Issue  a  second  UU  of 
lading  m  reodpt,  the  original  bdng  out- 
standing, without  expressing  on  the  face  of 
sodk  second  receipt  that  It  la  a  duidlcate; 
or  any  such  parties  who  shall  surrender  such 
thing  or  without  receiving  or  can- 

celing the  hill  of  lading  or  receipt  Issued 
therefor,  or  who  make  partial  delivery  with- 
out Indorsing  snch  partial  dellTery  on  such 
bill  of  lading  or  recdpt,  exc^  as  provided 
In  section  61SB.  Hie  extent  of  the  UaUlity 
Is  fixed  by  the  statute  at  "all  damages,  Im- 
mediate or  consequential,  therefrom  result- 
ing." 

The  dtiegaUttty  of  the  authority  of  sacb 
an  agent  in  Important  matters  of  die  iwln^ 
dpal's  business  could  not  by  implication  be 
extmded  to  the  general  power  of  affixing  the 
agent* s  name  to  any  bill  of  lading  that  the 
third  party  may  see  fit  to  issue  without  the 
delivery  of  the  i»operty  to  the  principal  so 
to  be  transported.  The  UaUllty  of  the  prln- 
dml  for  math  fraudulent  bills  of  lading 
(those  without  the  receipt  of  tlie  pn^erty). 
In  the  absence  of  knowledge  and  partldpa- 
tloo  1^  the  principal  or  its  authorised  agent, 
not  being  dedsred  by  our  statutes,  mnst  be 
Umlted  by  the  rule  long  prevailing  at  the 
common  law. 

As  to  the  transactions  alleged  to  have  been 
had  with  other  third  persons,  as  the  dis- 
counting (MF  drafts  with  such  bills  of  lading 
attached,  with  which  the  plaintiff  Is  not  al- 
lied to  have  been  connected,  no  recovery 
could  be  had  by  plaintiff,  because:  (1)  Plain- 
tiff  was  not  damaged  thereby ;  (2)  defendant 
was  only  llaUe  for  the  act  of  its  authorized 
agent  done  within  the  scope  of  his  employ- 
ment, and  not  for  acts  dtrne  another,  (a 
third  party)  to  wMch  defendant's  agent,  as 
a  matter  of  law,  had  no  authority  to  agree 
or  consent  fbr  the  def^dant. 

lit]  In  the  absrace  of  a  spedal  contract, 
or  of  a  relation  of  partnership  or  agency,  be- 
tween Qie  initial  and  the  ccmnecUug  carrier, 
sDf^  otmnectlng  carrier  Is  liable  only  fbr  loss 
4W  damages  occurring  on  Its  own  Mne. 
Southern  Express  Go.  v.  Saks,  160  Ala.  621, 
48  South.  382 ;  Central  of  Georgia  Ballway 
Oo.  V.  Chicago  Tarnish  Ca,  168  Ala.  287,  63 
South.  832. 

[1 3]  The  averments  in  the  counts,  of  what 
tte  defendant's  agent  was  to  do,  through  the 
infiuence  of  defendant's  business  relation 
with  Its  connecting  carriers,  to  aid  and  as- 
sist In  causing  dellvaries  to  be  made  by  sn6h 
connecting  carriers  on  such  fraudulent  bills 
of  lading  as  Knight,  Tsncey  A  Co.  might  at 
any  time  Issue,  could  not  be  said  to  set  np 
acts  within  the  scope  of  the  employment  of 


I  the  defendant's  agent,  for  sutib  alleged  con- 
templated  delivoles  wen  not  witUn  the 
scope  of  the  deftadanf s  business.  This 
is  true  by  reason  of  the  £aot  that,  in  the 
absence  of  contractual  agreement  otherwise, 
when  tlie  defendant  safely  transported  the 
cotton  to  the  end  of  its  line  and  delivered 
the  same  to  its  connectfaig  carrier,  to  be 
transported  b^<nid  the  state  of  Alabama  to 
a  tore^  oonntiy,  the  defbndantfs  responsl- 
bllity  for,  connection  with,  and  authority 
over,  snch  8bli»nents  were  terminated. 

[14]  Moreover,  from  the  averments  of  these 
several  counts,  the  thing  purported  to  have 
been  agreed  to  be  performed  by  defendant's 
agent,  Bywater,  to  aid  and  as^  In  causing 
d^verles  at  foreign  points  on  aucSh  fraudu- 
lent bills  of  lading,  was  never  done  by  said 
Bywater  or  any  other  of  defendant's  agents, 
In  the  transaction  in  which  the  alleged  in- 
jury was  sustained  and  the  alleged  cause  of 
action  arose.  If  snch  shipments  had  been 
made  on  the  spurious  bills  of  lading,  recov- 
ery of  the  actual  cotton  so  shipped  could 
have  been  had  under  the  authority  of  Lovell 
V.  Isidore.  192  Fed.  763, 113  O.  a  A.  38,  and, 
as  r^nai^ed  by  Judge  Anderson,  ttils  suit 
would  not  have  been  brought 

Bach  fraudulent  bill  of  lading  so  Issued, 
as  the  result  of  a  conspiracy  entered  Into 
between  Knight,  Tancey  &  Co.,  the  defend- 
ant, and  others,  was  a  separate  and  distinct 
criminal  offense  or  cause  of  dvll  action. 

The  averment  of  fact  that  "said  Kni^t, 
Tancey  &  Co.,  between  April  7,  1910,  and 
April  30,  1910,  made  up  and  Issued  false  and 
spurious  documents  purporting  to  be  defend- 
ant's bills  of  lading,  calling  for  the  car- 
riage defendant  and  connecting  carriers 
of,  to  wit,  1,950  bales  of  cotton  from  points 
in  Alabama  to  Liverpool,  Bngland,"  In  con- 
nection with  the  other  averments  of  fact, 
falls  short  of  the  allegation  that,  as  the  re- 
sult of  the  alleged  couqdracy  with  Kfllght, 
Yancey  ft  Co.,  the  defendant  or  any  of  ita 
authorized  agents  did  any  act-  within  the 
line  and  scope  of  such  agency  and  the  mas- 
ter's business,  in  the  Issuing  and  uttering  of 
the  false  and  spurious  bills  of  lading  be- 
tween the  dates  of  April  7,  and  April  30, 
1910,  covering  the  1,950  bales  of  cotton,  to 
which  there  were  attached  the  drafts, 
amounting  to  $160,000,  discounted  with  plain- 
tiff, In  which  transaction  plaintiff  Is  alleged 
to  have  sustained  Its  injuries. 

The  fact  that  the  defendant  and  Knii^t, 
Yancey  &  Oa  conspired  to  the  end  of  tlte  Is- 
suance of  other  spurious  and  fraudulent  MUs 
of  lading,  upon  which  defendant,  throng  Its 
business  associatee,  assisted  in  procuring  de- 
livery at  paint  of  destination,  on  whldi  dam- 
age or  loss  was.  or  was  not,  sustained  by 
other  parties  than  plalntlfb,  did  not  fix  11a- 
Mlity  on  defendant  for  a  s^arate  and  sub- 
sequent issue  of  spurious  or  firandulent  bills 
of  lading,  on  whlcb  shipments  were  not 
made,  and  about  whldi  neither  1^  defeodr 
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ant  nor  Its  agent  did  any  essential  or  nec- 
essary act. 

If  conspirators,  other  than  authorized 
agents  of  the  corporation,  were  at  liberty  to 
proceed  with  the  commission  of  such  fraudu- 
lent acts,  and  bind  the  defendant  corporation 
by  such  subsequent  acts  of  coconspirators  In 
which  the  corporation's  authorized  agents 
did  not  participate,  and  at  the  doing  of  which  I 
they  were  not  even  present,  encouraging, 
aiding,  and  abetting,  the  right  of  locus  poen- 
itentise  would  be  denied ;  and  the  serious  in- 
terests of  the  corporation  Jeopardized  or 
destroyed  oy  bgents  or  servants  harlng  noth- 
ing to  do  with  the  real  Interest  of  the  cor- 
poration, of  whose  acts  the  officers  or  agents 
of  the  corporation  directing  its  more  serious 
business  affairs  have  no  inttination  or  knowl- 
edge. 

It  is  not  even  averred  that  the  defendant 
or  its  anthorized  agraits  actually  knew  of  the 
issuance  of  the  bills  of  lading  covering  the 
1,960  bales  of  cotton  in  question,  and  on 
which  the  loan  of  $150,000  was  made  and  loss 
sustained.  The  general  averment  that,  as  a 
part  of  and  Id  accordance  with  the  terms  of 
said  conspiracy,  under  which  20,000  spurious 
bills  of  lading  had  been  formerly  issued  and 
uttered  and  under  which  defendant  had 
procured  delivery  of  the  cotton,  was  cot 
the  equivalent  of  an  averment  that  Knight, 
Yancey  &  Co.  were  authorized  by  the  de- 
fendant or  Its  authorized  agenta  to  issue 
and  utter  the  spurious  bills  of  lading  cover- 
ing the  1.050  bales  of  cotton  in  question,  and 
that  the  defendant  knew  that  the  same  were 
to  be  Issued  or  were  Issued  by  Knight,  Yan- 
cey &  Co. 

In  State  ex  rel.  Attorn^  General  v.  Tally, 
supra,  the  effect  of  the  holdii^  was.  that  to 
aid  and  abet  In  the  commission  of  a  crime 
the  result  of  a  conspiracy,  it  la  necessary 
that  assistance  should  actually  be  rendered 
in  its  commission  by  acts  or  words  of  en- 
conragement  or  support,  or,  when  no  actual 
assistance  is  given,  the  confederates  must  be 
present,  actually  or  constructively,  by  pro- 
arrangement,  special  or  general,  at  least  to 
the  knowledge  of  the  prin<dpal,  with  the  In- 
tent  to  lender  assistance  should  it  become 
necessary.  If  a  criminal  prosecution  were 
pending  against  the  defendant  for  conspiracy 
in  the  matter  of  the  issuance  of  said  spurious 
bills  of  lading  for  the  1,950  bales  of  cotton, 
it  would  not  be  contended  that  this  defend- 
ant or  Its  agent  bad  given  assistance  by  word 
or  act  In  the  consummation  of  the  fraud,  or 
that,  not  having  given  assistance,  the  cor- 
poration's  authorized  agent  was  present  by 
prearrangement,  with  the  knowledge  of  the 
principal,  with  the  intent  to  render  assistance 
should  it  become  necessary.  To  bold  thfit  the 
agent  of  defendant  was  present,  actually  or 
constructively,  by  prearrangement  and  knowl- 
edge of  the  principal,  and  assisted  In  the  is- 
sue of  the  bills  of  lading  In  question  by 
Knl^t,  Yancey  ft  Ga,  from  the  fact  that 
such  defendant's  absent  agent  had  aided  and 


assisted  for  defendant  Itt  the  delivery  of  the 
cotton  to  European  purchasers  oo  past  fraud- 
ulent bills  of  lading,  would  deny  the  right  of 
locus  pcenltentlffi  to  the  def^dant  and  Its 
agents.  The  result  of  sudi  a  decision  would 
be  far-reaching,  and  greatly  outweigh  any 
apparent  loss  or  hardship  that  might  result  to 
the  holders  of  the  spurious  bills  of  lading 
acquired  In  the  course  of  business  of  buyli^ 
foreign  bills  of  lading. 

[15]  It  has  long  been  a  declared  rule  of 
criminal  pleading  that  conspiracy  must  be 
Buffldently  charged;  that  the  charge  cannot 
be  aided  by  averments  of  acts  done  by  one 
or  more  of  the  conspirators  in  furtherance 
of  the  plot.  United  States  v.  Britton,  108 
U.  8.  190,  2  Sup.  Ct  C31,  27  L.  Ed.  698 :  Reg. 
T.  King,  7  Q.  B.  782;  Commonwealth  v. 
Shedd,  7  Cnsh.  (Mara.)  514.  It  must  also  be 
the  rule  in  civil  suits  that  the  conspiracy 
must  be  sufficiently  charged.  In  contraven- 
tion of  the  rule  is  the  attempt  of  the  plaintiff 
in  this  case  to  fix  liablll^  on  the  defend- 
ant by  the  averment,  alone,  of  acts  alleged  to 
have  been  done  by  one  or  more  of  the  con- 
spirators In  furtherance  of  the  general  ob- 
jects of  the  alleged  conspiracy  to  issue  spuri- 
ous bills  of  lading ;  and  no  act  Is  alleged  by 
which  the  defendant  is  shown  to  have  con- 
spired, or  In  pursuance  of  which  it  is  shown 
to  have  aided  in  the  issuance  or  uttering  of 
such  spurions  bills  of  lading,  to  idaiittiirs 
Injury. 

[1 1]  Count  B  Is  the  same  as  oonnt  Bb  «x- 
c^t  that  it  is  ther^  alleged  that  the  coorae 
of  condnct  between  defendant  and  QiiglU;. 
Yancey  &  Co.  "became  a  system  or  general 
course  of  conduct  or  buslnesB,  and  that  it 
could  not  have  become  8n6U  coarse  of  conduct 
or  business  but  for  the  participation  therein, 
as  averred,  of  this  defendant,'*  and  that,  as 
a  consequence  thereof,  "the  public  engaged  in 
the  cotton  trade,  including  the  plalntlfl,  woe 
induced  to  believe  and  did  believe  that  said 
Knight,  Taneey  ft  Ca  were  legitimately  en- 
gaged in  the  sale  of  cotton  on  a  large  scale, 
and  that  the  said  spurions  docoments  pur- 
porting to  be  defendant's  bills  of  lading,  is- 
sued and  uttered  as  aforesaid  by  Knight. 
Yancey  ft  Co.,  were  the  genuine  bills  of  lad- 
ing of  the  defendant,  evidencing  cotton  re- 
ceived by  it  for  shipment;"  the  plaintiff 
averring  that,  as  a  proximate  result  thereof, 
plalntlfl  was  induced  to  discount  said  draft 
and  suffered  the  loss  and  damage  set  forth. 

The  effect  of  this  additional  allegation  is 
to  charge  that  Bywater,  by  his  method  of 
dealing  with  other  bills  of  lading,  previously 
issued  by  Knight,  Yancey  ft  Co.,  Induced  the 
plaintiff  to  believe  that  the  bills  of  lading  so 
issued  by  that  company  were  genuine  bills 
of  lading  of  the  defendant's,  and  so  to  deal 
with  them  and  to  purchase  the  bill  of  lading 
in  question  on  vfbidx  the  plaintiff  sustained 
the  loss  complained  of. 

The  expression  of  the  court,  on  former 
appeal,  was  to  the  effOct  tbati 
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"If  tbe  a^ts  of  the  defendant  would  not 
have  been  actin?  within  the  line  or  scope  of 
their  employment  had  ther  themselves  issued 
sach  a  document,  they  would  not,  of  course, 
have  been  acting  with  tbe  line  or  scope  of  such 
eanploymmt,  in  attempting  to  anthorixe,  or  in 
otdfnff  othert  to  do  to." 

The  effect  of  the  addition  of  count  B  was 
to  claim  the  right  to  recover,  although  By- 
water  could  nbt  have  Issued  the  bills  of 
lading  In  question  nor  have  authorized  tbelr 
Issuance,  on  the  theory,  either  that,  by  con- 
senting to  tbe  issue  of  similar  bills  of  lad- 
ing on  previous  occasions  be  bound  the  de- 
fendant in  this  instance,  or  that  though  he 
may  not  hare  authorized  the  issuance  of 
anch  bills  of  lading,  yet  by  representing 
to  others  that  tbe  former  bills  of  lading 
were  authorized,  he  subjected  the  defendant 
to  liability  in  the  present  suit  by  the  plain- 
tiff. Thus  it  is  sought  by  indirection  to 
impress  a  liability  that  wonld  not  exist 
if  Bywater  issued  the  bills  of  lading,  or 
authorized  their  issuance,  without  receipt 
of  tbe  property  purported  to  have  been  re- 
ceived for  shipment.  This  contention  was 
heretofore  disposed  of.   L.  &  N.  B.  B.  Co. 

Nat  Park  Bank,  mora.  188  Ala.  119.  OS 
South.  1003. 

Count  C  contains  the  same  allegations  as 
<»nnt  B,  with  the  addition  that: 

"Said  firm  of  Knight  Tancey  &  Co.  was 
insolvent  end  that  the  issaance  and  utterance 
by  them  of  said  spurioua  documents,  In  manner 
■and  form  as  aforesaid,  would  have  been  discov- 
ered long  prior  to  the  lot*  and  damage  to  the 
plaintiff,  which  is  herein  set  forth,  but  for  the 
■execution  of  said  conspiracy  and  tiie  participa- 
tion of  the  defendant  therein  as  herein  set  forth, 
and  as  a  proximate  result  of  such  participation 
by  this  defendant  said  course  of  business  was 
coutinned  until,  to  wit  April  30,  1910,  and  this 
plaintiff's  dama^  and  loss  as  herein  averred 
was  thereby  proximately  caused." 

[1 7, 1 1]  If  o6nnt  B  did  not  state  a  cause  of 
Action,  the  additional  averment  that  Knight 
Yancey  &  Co.  conld  not  have  contintted  busi- 
ness because  of  insolvency,  etc..  did  not 
make  the  act  of  Bywater  (that  would  not, 
-otherwise  have  been  within  the  scope  of  his 
■employment)  bind  the  defendant,  nor  give 
plaintiff  a  cause  of  action  for  misrepre- 
aentatlons  which  were  not  made  to  it  and 
upon  which  it  did  not  act  to  Its  detriment 
The  averments  in  the  count  going  to  show 
■that  the  proximate  cause  of  plaintiCfs  dam- 
age was  Knight,  Tnncey  ft  Co.'3  continu- 
ance in  business,  and  their  fraudulent  con- 
duct thereof,  were  conclusions  of  the  plead- 
er. The  proximate  cause  of  the  Injury  la 
shown  to  have  been  the  obtaining  of  money 
from  plaintiff  upon  certain  drafts  with 
fraudulent  bills  of  lading  issued  by  Knight 
Yancey  &  Co.  attached  in  the  case  on  which 
the  loss  was  sustained ;  and  not  the  previous 
issuance  and  disposition  of  fraudulent  bills 
•of  lading  to  others  dealing  in  such  securities. 
B.  B.  L.  &  P.  Co.  V.  Friedman,  187  Ala.  5^, 
65  South.  939;  B.  B.  L.  &  P.  Co.  v.  Weath- 
ers, 164  Ala.  23,  61  Sonth.  303 ;  B.  B.  L.  & 
P.  Co.  r.  Jordan.  170  Ala.  636,  64  South.  280; 


Selma  S.  &  S.  By.  Co.  t.  Campbell,  158  Ala. 
446,  48  South.  378;  Merrill  v.  Sheffield,  169 
Ala.  251,  63  South.  219. 

Count  D  Is  different  from  count  C,  In  that 
It  allies  that  Bywater  was  charged  with 
the  duties  of  supervising  and  conducting  the 
defendant's  shipment  of  cotton  to  foreign 
ports,  of  issuing  or  causing  to  be  Issued  by 
bis  subordinates  and  under  his  direction, 
bills  at  lading  for  such  shipments,  of  procur- 
ing deUveries  of-  cotton  under  bills  of  lading 
issued  or  purporting  to  be  issued'  by  defendant 
of  adjusting  complaints,  inquiries,  and  difficul- 
ties arising  between  the  consignee  of  such 
cotton  or  the  holders  of  bills  of  lading  is- 
sued, or  purporting  to  be  issued,  by  the  de- 
fendant or  carriers  connecting  with  the  de- 
fendant over  whose  lines  such  cotton  had 
been  shipped;  and  also  alleges  that  some 
of  the  prior  transactions  In  which  Bywater 
catised  deliveries  were  with  plaintiff. 

[II]  If  the  complaint  be  construed  most 
strongly  against  the  pleader,  where  the  al- 
legation Is  that  one  of  two.  things  is  true, 
unless  eadi  alternative  allegation  la  suffi- 
cient to  make  out  a  case  the  count  must  be 
held  Insuffidrat  Southern  Railway  Co.  v. 
Bunt,  131  Ala.  691,  694.  82  South.  607;  B. 
R.  L.  &  P.  Oa  T.  Nicholas.  181  Ala.  401.  502, 
61  South.  861;  Central  of  Georgia  Ballway 
Co.  V.  Freeman,  134  Ala.  854,  82  Sonth.  778 ; 
Sloss-Sfaeffield  Co.  r.  Sharp,  166  Ala.  284, 
288,  47  South.  279  ;  4  Ency.  PL  &  Pr.  620. 
The. count  must  be  tested  by  its  weakest 
alternative  averment  (Jordan  v.  Ala.  C.  O.  & 
A.  By.  Co,  179  Ala.  291,  60  South.  309;  Os- 
borne v.  Ala.  S,  St  W.  <3o.,  136  Ala.  571,  33 
South.  687),  and  must  be  proved  as  alleged 
(Central  of  Georgia  Ballway  Ca  t.  Isbell. 

73  South.  648).  Similarly,  It  has  been  held 
that  a  charge  is  to  be  tested  by  its  weakest 
clause.    Reynolds  t.  Woodward  Iron  Co.. 

74  South.  360. 

[29]  In  testing  the  sufficiency  of  this  count 
It  will  be  treated  as  though  it  alleged  that 
Bywater's  duties  were:  (1)  To  supervise  and 
conduct  the  defendant's  foreign  shipments 
of  cotton  through  the  port  at  Pensacola, 
Fla.;  and  (2)  to  issue  or  cause  to  be  is- 
sued by  bis  subordinates  and  under  his  di- 
rection bills  of  lading  for  such  shipments: 
and  (3)  to  procure  deliveries  of  cotton  under 
bills  of  lading  issued  by  the  defendant,  or 
purporting  to  be  Issued  by  it;  and  (4>  to 
adjust  complaints,  Inquiries,  and  difficulties 
arising  between  the  consignees  of  any  such 
cotton  or  the  holders  of  bills  of  lading  pur- 
porting to  be  Issued  by  carriers  connecting 
with  the  defendant,  over  whose/  lines  such 
cotton  has  been  shipped.  Thus  Is  presented 
no  questl(Hi  of  surplusage,  but  of  sufficient 
averment  of  the  acts  done  and  agreed  to 
be  done  by  the  corporation's  agent  within 
the  line  and  scope  of  his  employment  in  a 
conspiracy  case. 

[21,  22]  If  It  had  been  within  the  author- 
ity of  the  agent  to  conduct  and  supervise 
shlpmttitB  of  cotton  to  forel 
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defendant's  lines,  as  a  matter  o£  law  this 
would  not  have  brought  the  delivery  of  cot- 
ton by  connecting  carriers  within  ttie  scope 
of  the  agent's  employment;  nor,  as  a  mat- 
ter of  law,  does  the  power  to  cause  bills 
of  lading  to  be  Issned,  make  the  Issuance  of 
bills  of  lading  by  third  parties  without  the 
rec^pt  of  the  property,  within  the  scope  of 
the  agent's  employment.  Moreover,  as  to 
dettreries  by  connecting  carriers  of  cot^ 
ton  upon  bills  of  ladlog  purporting  to  have 
been  issued  by  the  defendant,  but  not  so 
issued,  the  fact  that  erach  pr<^erty  was  so 
shipped  and  delivered  under  other  like  bills 
9f  lading  issued  by  the  defendant  did  not 
hrlng  the  alleged  unlawful  transaction  In 
which  the  plaintiff's  injury  occurred  within 
the  scope  of  the  defendant's  business.  It  is 
further  apparent  that  it  was  no  part  of  de- 
fendant's business,  and  beyond  the  scope 
thereof,  to  adjust  controversies  arising  be- 
tween consignees  of  property,  shipped  over 
another  carrier,  and  the  holders  of  bills  of 
lading  pmportliig  to  be  those  of  micli  other 
carrier. 

[291  Count  E  alleges  the  same  conspiracy, 
and  attempts  to  aver  how  defendant's  infla- 
ence  with  connecting  carriers  exercised  to 
procure  the  delivery  of  cotton  n^u  false 
bills  of  lading  amounted  to  a  fraud  on 
plaintiff.   The  averment  is: 

"By  willfully  deceiving,  or  willfully  causing 
to  b«  deceived,  or  making  false  representadona, 
or  causing  false  representations  to  be  made,  or 
fraudulently  suppressing  or  fraudulently  'caus- 
ing to  be  suppressed  the  truth  from  the  holders 
of  such  false  and  spurioua  bills  of  lading  when 
their  complaints  or  inquiries  la  reference  to 
the  cotton  therein  purported  to  have  been  ship- 
ped were  referred  to  Mm  as  agent  of  the  de- 
fendant and  in  the  line  and  scope  of  his  duties 
as  such  agent,"  etc. 

It  was  thus  sought  to  allege  a  coarse  of 
business,  established  by  Knight,  Yancey  & 
Ca  and  the  defendant,  by  whldi  the  former 
were  enabled  to  sell  a  large  number  of  their 
drafts  with  bills  of  lading  attached.  To  base 
an  action  for  fraudulent  concealmrat,  a  duty 
to  disclose  the  truth  most  be  shown,  that  the 
disclosure  was  not  made  when  opportunity  to 
speak  and  inform  was  presented,  and  that 
the  party  to  whom  the  duty  of  dls<joBure  was 
due  was  induced  thereby  to  act  to  his  injury. 
1  Story,  Eq.  Jur.  |  207,  p.  216 ;  2  Pom.  Eq. 
Jur.  }  900;  Griel  v.  Lomax,  89  Ala.  420,  427, 
6  South.  741;  Hall  &  Bro.  v.  Western  Assur- 
ance Co.,  133  Ala.  637.  82  South.  257;  Brad- 
fleld  V.  Elyton  Land  Co.,  93  Ala.  S27.  8  South. 
383;  Saltonstall  v.  Gordon,  33  AJa.  149;  Van 
Arsdale  v.  Howard,  5  Ala.  598,  602;  Grell 
Bros.  Co.  V.  McLain,  72  Ala.  410;  Corry  v. 
Sylvia  y  Gla,  192  Ala.  650.  68  South.  891.  In 
Flewellen  et  aL  v.  Crane,  68  Ala.  627,  It  Is 
said  that  fraud  is  a  conclusion  of  law  from 
facts  stated  and  proved.  When  It  is  pleaded 
at  law  or  In  equity,  the  facts  out  of  which 
It  Is  supposed  to  arise  must  be  stated;  a 
mere  general  averment  without  such  facts  is 
-not  sufficient.  Skinner  r.  Southern  Gro.  Co., 
174  Ala.  808!,  307,  M  South.  016;  Bmpin 


Realty  Oo.  v.  Harton,  176  Ala.  99,  67  South. 
763;  Phcenli  Ins.  Co.  v.  Moog,  78  Ala.  301. 
56  Am.  Rep.  31;  Fenny  v.  Jackson,  85  Ala. 
72,  4  Sooth.  720. 

[24]  In  this  count  neither  the  dnty  nor 
the  concealment  is  soffidentiy  alleged.  The 
count  does  not  show,  except  by  conclusion, 
what  the  "complaints  or  inquiries  with  refer- 
ence to  other  cotton  purported  to  have  been 
shipped"  were,  nor  were  any  facts  averred 
showing  that  the  alleged  suppression  was 
fraudulent  or  of  a  character  reasonably  cal- 
culated to  deceive  the  plaintiff  to  its  Injury  la 
the  transaction  made  the  basis  of  this  suit 
If  the  alleged  misrepresentation  was  in  re- 
sponse to  complaints  or  Inquiries  concerning 
cotton  that  had  proceeded  beyond  defendant's 
control  and  into  the  posesslon  and  control  of 
connecting  carriers,  or  if  it  did  not  relate  to 
the  biU  of  lading  that  Knight,  Tanoey  ft  Ca 
Issued  without  delivering  any  property  to  the 
defendant  for  transportation  and  from  which 
the  Injury  resulted,  but  in  some  other  trans- 
action than  that  on  which  the  suit  is  based. 
It  coold  not,  as  a  matter  of  law,  be  said  to  re- 
late to  a  matter  within  the  scope  of  the  de- 
fendant's bnslness,  nor  that  its  utterance  was 
so  within  the  scope  of  the  employment  of  any 
of  its  agents  as  to  bind  defendant 

The  additional  averment  Injected  In  count 
G,  to  the  effect  that  Kni^^t,  Yancey  &  Co. 
committed  a  series  of  acts  in  which  defend- 
ant's agents  participated,  "that  would  have 
been  discovered  long  prior  to  the  loss  and 
damage  of  the  plaintiff,"  and  that  their  busi- 
ness would  have  been  broken  up  before  the 
occurrence  of  the  transaction  in  which  plain- 
tiff sustained  Its  loss,  etc.,  is  pataitly  bad. 

It  follows  that  defendant's  demurrers  to 
amended  counts  6,  A,  B,  O,  D,  B,  F,  and  G 
were  properly  sustained. 

[25]  Counts  H,  I,  J,  and  E  sought  to  aver 
a  course  of  fraudulent  conduct  on  the  part  of 
defendant  tliat  resulted  In  injury  to  the 
plaintiff  In  the  manner  and  form  alleged,  and 
made  the  bill  of  lading  as  an  exhibit  a  part 
of  said  counts.  The  bill  of  lading  purported 
to  be  attadied  as  Exhibit  A,  and  so  made  a 
part  of  Bald  counts,  dbes  not  appear  In  th» 
record.  We  most  presume  In  favor  of  th» 
correctiwsB  ot  tb»  ruling  of  the  trial  court. 
In  the  absence  of  the  bUl  f»C  lading  made  an 
exhibit  we  cannot  do  otherwlae  than  affirm 
the  ruling  of  the  court  In  sustaining  tbe  de- 
murrers  to  said  counts.  Winter  t.  City  Coun- 
cil, 79  Ala.  481;  Wood  t.  Wood,  119  Ala.  188» 
24  South.  841. 

It  results  tnm  the  foregoing  that  the  judg- 
ment of  the  Morgan  county  law  and  equity 
court  sustaining  defendant's  demurrers  to 
each  count  of  tbe  complaint  to  wit  amended 
count  6,  and  counts  A  to  S,  inclusive,  be  and 
it  is  hereby  affirmed. 

Affirmed. 

ANDERSON.  0.  J.,  and  MAZFIEILD  and 
SOMERVIIJiB,  JJ.,  concur. 

Digitized  by  Google 


eonSAO  T.  GBOOVIEB 


81 


'05  Ala.  App.  B15T 

SNEAD  T.  GROOVER  «t  aL  (8  Dir.  414.) 
(Coort  of  Appeab  of  Alabaaia.  Jan.  30,  ISLT^ 

1.  Pleading  *=>422— VaBuroATiOH— Waivib 
or  Objection. 

The  objectioii  that  a.  plea  denring  plointtfl's 
ownership  of  the  note  sued  on  was  not  sworn 
to  ia  waived,  where  no  objection  was  made  to 
the  plea  and  issue  waa  joined  thereon. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  S5  1414-1417;  Dec  Dis.  «»422.] 

2.  TJsnRT  «=36&— BioBTs  or  Pabtibs— Nsr 
Loan— Bona  Fide  Patee. 

Where  the  president  <^  a  bank  in  good  faith 
made  a  loan  to  a  debtor  of  the  bank  at  a  legal 
rate  of  interest  to  enable  the  debtor  to  pay  off 
his  debt,  he  ia  not  affected  by  the  usury  in  that 
debt;  but  if  the  loan  was  not  in  good  faith, 
but  a  subterfuge  to  defeat  the  usury  statute, 
the  president  cannot  recover  on  the  note  given 
for  the  loan  made  by  him. 

[Ed.  Note.— For  other  cases,  see  Usnty,  Out 
Dig.  1 144;  De&  Dig.  «s»60J 

8.  UsuBT  4=»119— Btidbkok— Nmr  Loan— 

QooD  Faith. 
In  an  action  on  notes  given  to  the  president 
of  a  bank,  evidence  heUl  sufficient  to  take  to 
the  janr  the  question  of  plaintiff's  good  faith 
In  loaning  to  defendant  money  with  whidi  to 
usurious  debt  owing  by  defendant  to  the 

[Ed.*  Note.— For  other  cases,  see  Usury,  Cait. 
Dig.  H  843-3S7;  Dec.  Dig.  «=>m.] 

4.  O^iAL  «=92S3(8)  —  ^qmsTSD  Oharoks— 

lONORma  ISBTJBB. 

In  an  action  on  notes  given  to  the  pieddent 
of  a  bank  by  one  owing  a  osnrious  debt  to  the 
bank,  where  the  defense  was  that  the  loan  was 
a  mere  subterfuge  to  avoid  the  usury  statute, 
requested  charges  ignoring  the  Issue  ai  good 
faith  in  maHtig  the  loan  were  properly  re- 
fused. 

[Ed.  Note.— For  other  Trial,  Gent. 

Dig.  S  616:  Dec  Dig.  ^2S3(8).] 

6.  Trial  «=3250— Rcqttbbxkd  Cbabobs— Ab- 

BTBACT  GHABQE. 

In  an  action  on  notes  ^voi  to  president  of 
the  bank,  wbere  defense  was  a  subterfuge  to 
avoid  the  defense  of  usury  to  a  debt  owed  to 
the  bank,  a  requested  charge  that  a  stockholder 
in  a  bonk  or  its  president  are  different  persons 
in  the  eyes  of  the  law  from  the  bank  Itself, 
Just  as  mach  as  are  two  Afferent  Indlvldnals. 
abstract. 

[Ed.  Note.— For  oOier  cases,  see  Trial,  Gent 
Dig.  H  584r^;  Dec  Dig.  •^260.] 

Appeal  from  Oircult  Court,  Marshall  Otran- 
ty ;  W.  W.  Haralson,  Judge. 

Action  t^r  W.  EL  Snead  against  J.  B.  Groor- 
er  and  anotber.  Jndgmoit  tor  def^ndantB, 
and  plaltttlfl  appeals.  Affirmed. 

The  facts  sufficiently  appear.  . 
The  following  charges  were  given  for 
plaintiff: 

(1)  If  yon  find  from  a  considerati<Hi  of  the 
evidence  that  Snead  acted  as  president  of  the 
Bank  of  Boas,  and  as  an  individual  and  with 
a  full  knowledge  of  the  usury  and  ill^lity  of 
the  contract  and  made  the  loan  of  tbe  money 
testified  to  for  the  purpose  and  with  the  in* 
tent  of  defeating  the  defense  of  nsnry  and  of 
depriving  Groover  of  the  right  to  assert  the  Il- 
legality of  tbe  contract,  then  your  verdict  should 
be  for  defendants. 

(9  If  Snead  loaned  Groover  the  money  on 
the  check  indorsed  by  Groover  for  the  purpose 


and  as  a  part  of  a  scheme  to  defeat  tbe  usury 
in  the  loan  made  by  the  Bank  of  Boaz  and 
with  fuU  knowledge  on  the  part  of  said  Snead. 
acting  both  as  president  of  the  bank  and  as 
an  individual,  although  Snead  actually  loaned 
Groover  the  money  from  his  own  account,  your 
verdict  should  be  for  the  defradant. 

The  following  charges  were  refused  to  di- 
recting a  verdict  for  plaintiff  on  def^idant's 
plea  4: 

(4)  If  yoa  are  reasonably  satisfied  that  plain- 
tiff actually  furnished  the  money  to  pay  off  the 
note  to  the  bank  whidi  defendant  owed  plain- 
tiff, and  the  money  so  furnished  was  tiie  money 
of  plaintiff,  and  not  the  money  of  the  bank,  tiien 
your  verdict  should  be  for  plaintiff. 

(5)  If  the  bank  has  no  interest  in  tbe  note 
aued  on.  your  verdict  shoold  be  for  plaintiff, 

(6)  If  the  note  sued  on  had  all  the  time  been 
the  property  of  Snead,  and  if  the  bank  bad  no 
interest  therein,  then  your  verdict  shonld  be 
for  plaintiff. 

(7)  Unless  defmdant  has  proved  to  your 
reasonable  satisfaction  tfiat  the  note  sned  on 
belonged  to  tiie  bank,  then  yon  must  find  for 
defendant 

(S)  If  both  Snead  and  Groover  knew  that  the 
debt  to  the  bank  was  infected  with  usury,  yet 
if  Snead  really  lent  Groover  his  own  money, 
and  if  the  note  sued  on  was  given  to  Snead  tor 
such  loan,  then  plaintiff  Is  entitled  to  recover 
the  amount  of  the  note  sued  on,  and  it  would 
make  no  difference  that  Snead  knew  that  the 
effect  of  this  would  be  to  terminate  Groovsr'a 
right  to  set  np  the  interest  or  that  Snead  in- 
tended it  should  have  this  effect 

(9)  Affirmative  charge  for  plaintiff. 

(10)  A  stockholder  or  prendent  of  a  bank  ia  a 
different  person  from  the  bank  itself,  and  a 
stodiholder  or  presideait  of  a  bank  may  lend  a 
third  person  money  to  pay  usurious  debt  to 
the  bank,  and,  If  he  does  so,  usury  cannot  be 
pleaded  to  a  suit  for  the  recovery  of  the  loan, 
and  this  Is  true,  although  the  stoi^holder  or 
president  knew  the  purpose  for 'which  the  mon- 
ey was  wanted,  and  knew  of  the  uBury,  and  al- 
though the  Btodcbolder  or  president  was  de- 
sirous to  lend  him  the  money  and  even  anxious 
to  do  BO,  in  order  that  the  usurious  debt  to  the 
bank  might  be  paid,  and  the  right  of  the  bor- 
rower to  plead  usury  thereby  terminated. 

(11)  A  stockholder  In  a  bau,  or  tbe  presldait 
of  the  bank,  is  a  difEsrent  person  in  the  eyes 
■of  the  law  from  the  bank  itself,  just  as  much 
aa  are  two  different  Indlvldaals. 

Street  ft  Bradford,  of  Gnntenrllle,  and 
McGord  ft  Orr,  of  AlbertvUle,  tOr  appelluit. 
Jobn  A.  Loslc  &  Sod,  of  OnntersvUle,  and  A. 
B.  Hawkins,  of  Albertvllle,  for  appeltees. 

BROWN.  J.  [1]  Wblle  plea  1  la  essential- 
ly a  plea  denying  the  plaintiff's  ownership 
of  tbe  note,  and  shonld  have  been  sworn  to, 
no  objection  was  made  to  the  plea,  and  the 
Joinder  of  iffiue  without  objection  waived 
the  defect  Mllllgan  v.  PoUard,  112  Ala. 
465,  20  South.  620. 

Pleas  4  and  5  allege,  In  snbstance,  that  tbe 
sole  consideration  of  tbe  note  .Is  nsnrious 
Interest  charged  on  a  loan  made  by  tbe  Bank 
of  Boaa  to  the  defendants,  and  that  plaintiff, 
tbe  iwesldmt  of  tbe  Bank,  as  a  subterfuge, 
and  for  the  purpose  of  evading  the  law  and 
cutting  ott  the  defense  of  usury,  took  the 
note  In  bis  own  name.  These  pleas  present 
the  defendants'  tbeory  of  the  case. 
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The  plaintiff's  tbeory  1>  that  the  bank 
refused  to  carry  the  loon  for  the  defendants, 
and  that  he  (plaintiff)  made  the  defendants 
a  loan  out  of  his  private  fonds  to  pay  the 
debt  to  the  bank,  and  that  the  bank  had  no 
Interest  In  the  indebtednesa  represented  by 
the  note  In  suit 

There  is  no  controversy  In  the  evidence 
that  the  transactlini  Eliminating  In  the  ex- 
ecutlon  of  the  note  originated  In  a  loan  of 
1375  made  by  the  Bank  of  Boas,  of  wUdi 
the  plaintiff  waa  president,  that  the  defend- 
ants had  paid  on  the  loan.  In  two  paymoits. 
9378,  and  had  on  two  or  more  occasionB  giv- 
en renewal  notes,  all  of  said  transacUons 
being  conducted  by  the  plaintiff  for  the  bank. 

TbB  evidence  offered  by  the  plaintiff  tends 
to  itiow  that  be  agreed  with  the  defendant 
to  make  tiim  a  loan  oat  <tf  his  own  fonds  to 
take  up  ttie  note  held  by  the  bank,  and  that 
he  did  make  such  loan  and  tock  the  note 
Involved  her^  and  the  bank  surrenderod  its 
note  to  the  defendants. 

The  evidence  on  the  part  of  the  defendant 
Groover  8how8*Uiat  there  was  no  suggestion 
by  the  plaintiff  of  any  such  loan,  and  he 
denies  that  such  loan  was  made,  and  his  tes- 
timony tends  to  show  that  he  undertook  to 
give  a  renewal  note  to  the  bank  for  the 
amount  of  the  Indebtedness,  and,  without 
his  knowledge  or  consent,  the  plaintiff,  who 
drew  the  note,  made  It  payable  to  himself; 
that  he  thereui>on  drew  a  check  in  favor  of 
the  defendant  and  shoved  It  through  the 
cashier's  window  and  asked  defendant  to 
indorse  the  check ;  that  the  note  was  signed 
and  the  check  indorsed  before  defendant  had 
any  knowledge  that  the  note  was  made  pay- 
able to  plaintiff. 

[2]  "A  loan  made  in  good  faith,  and  at  a 
legal  rate  of  interest  for  the  purpose  of 
enabling  the  borrower  to  pa:y  a  debt  owed 
to  a  third  person,  is  not  affected  by  the 
usury  that  may  inhere  in  audi  debt"  4 
Oyc  999  (IV.  O.  6,  b) ;  May  v.  Folsom,  113 
Ala.  198,  20  South.  984. 

On  the  other  hand,  if,  in  fact,  the  plain- 
tiff made  a  loan  to  the  defendants,  and  the 
loan  was  not  in  good  faith,  bnt  a  mere  sub- 
terfnge  to  defeat  the  statute  of  usury,  and 
the  entire  consideration  of  the  note  was 
usurious  interest,  the  plaintiff  waa  not  en- 
titled to  recover. 

[3]  Under  the  evidence  and  Its  tendencies, 
the  question  as  to  whether  the  plaintiff  loan- 
ed money  to  the  defendants  and  the  bona 
fides  of  the  loan  was  for  the  Jury,  and  the 
affirmative  diarges  on  all  the  Issues  and  also 
as  to  plea  4  requested  the  idalntlfl  were 
refused  without  error. 

Charges  1  and  2  given  at  the  request  of  the 
defendants  asserted  correct  propositions  as 
applied  to  th»  issues  and  were  pnqierly 
given. 

In  view  of  the  tendencies  of  the  evidence 
to  show  that  the  note  sued  on  was  a  renewal 


note  for  an  Indebtedness  origiAally  doe  to  Oie 
bank,  and  the  evidaioe  of  paymmt  hereon, 
charge  2  was  properly  refused. 

[4,  t]  (^rges  4,  S,  6b  7,  8,  9,  and  10  ignore 
the  iasae  of  good  faith,  and  chai^  U  Is 
abstract 

Affirmed. 


CU  AIM.  App.  SU) 
OBSIENWOOD  GAFdl  r.  WAIAH. 
(6  Dlv.  142.) 
(Court  of  Appeals  of  Alabama.  Jan.  1017.) 

1.  AJ38AUI.T  AIVD  BaTTEBT  4=»24(1>— PLEAD- 
ING. 

A  count  of  plaintiff's  eom,[^int  alleged  that 
be  was  in  defendant's  restaurant  and  that  de- 
fendant wrongfully  assaulted  him,  breabtnir  his 
jawbone,  bruising,  crippUnx;  mangling  his  head, 
face,  limbs,  and  body,  and  permanently  crip- 
pling and  (iUafiguring  him,  etc,  Htid,  that  such 
count  stated  a  good  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Ont  Dig.  i|  2S,  a&;  Dae.  Dig.  ^ 
24(1).] 

2.  TaXAL  «S»199— iNSTBtlOTIOn— SUBIOSSIOK 

OF  Qtmsnoir  ot  Law. 
In  an  action  for  assault  and  battery,  the 
charge  that,  if  the  jury  was  reasonably  satis- 
fied that  plaintiff  entered  willingly  into  a  figbt 
with  defendant,  plaintiff  coold  not  recover,  was 
bad,  as  submitting  a  qvestlMi  ot  law,  bssides* 
being  otherwise  faulty. 

[Ed.  Note.— For  other  cases,  see  IMal,  Gtnt. 
Di^.  SI  467-470:  Dig.  «=»199.] 

3.  TbiaZ,  ^260(1)  — iNSTBUOTXOirB-^tBPSXI- 
TIOS. 

The  refusal  of  durges  substutially  cov- 
ered by  ottiers  given  Is  not  erroneous. 

[Ed.  NotAr-For  otiier  cases,  see  IMal,  Cent. 
Dig.  I  661;  Dec.  Dig.  ^2eoa).] 

4.  EVIDKROB  «S^9(S9   —  FHOTOaSAFHS  Or 
PlAIHlOT. 

In  an  action  for  assault  and  battery,  photo- 
graphs, togrther  with  tiie  testimony  of  tbe 
person  who  took  them,  were  admiaslble  to  re- 
produce plaintiff's  condition  shOTtly  after  the 
alleged  Injury. 

[Ed.  Note.— For  other  caaei.  see  Evidence, 
Cent.  Dig.  |  IDIO;  Dec.  Dig.  <^359(2).] 

5.  EviDiHca  «»110— AonoH  fob  AsaAUxoy- 
DBCIABATTONS  Of  Detxndant. 

In  an  action  for  assault  and  battery,  testi- 
mony of  what  defendant  said  to  a  tliira  party 
after  the  assault  on  plaintiff,  and  after  plain- 
tiff bad  left  the  place  where  the  difficulty  oc- 
curred, was  inadmissible,  being  without  value 
in  determining  the  idative  rights  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  230-246;  Dec  Dig.  «s»UO.] 

0.  Assault  and  BAirBBT  d=»18— Sm>-Da- 

lENSB— THBEX  EZXVBNTB. 
There  are  three  elements  of  self-defense 
recognised  by  the  law,  within  which  a  party 
charged  with  assault  must  bring  himself  to  in- 
voke  the  doctrine,  they  being:  First  freedom 
from  fault  in  l»ingiog  on  the  difficulty;  sec- 
<md,  a  uecessiQr  to  strike  from  an  impending 
peril  or  danger,  real  or  apparent:  and,  third, 
retreat  unless  there  Is  no  convenient  mode  of 
escape,  or  the  peril  will  be  increased  thereby. 

[Ed,  Note.— For  other  eases,  see  Assault  and 
Battery,  Cent.  Dig.  fi  11;  Dec  D^.  «:s>18.] 

7.  Absattlt  akd  Battbbt  4s»18— Sku-Db- 

RNBB. 

Defendant  sued  for  assaalt  to  make  out  the 
defense  of  self-defense,  need  not  show  that  he 
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was  recsonabl?  Impressed  at  the  time,  in  good 
faith,  as  a  reasooable  man,  that  he  waa  in  im- 
ninent  peril  of  life  or  limb,  snce  the  law  of 
•elf-defense  is  not  the  same  in  its  appUcation  to 
assault  and  battery  cases  as  applied  to  homi- 
cide cases;  the  defense  being  complete  In  the 
former  claas,  if  defeodnnt  did  not  provoke  the 
difficulty,  did  not  fight  wiUinglTf  but  only  to  re- 
pel or  prevent  an  attach,  and  used  only  such 
force  as  was  reasonably  necessair. 

[Ed.  Note.— For  other  caaea,  see  Amanit  and 
Battery,  Gent  Dig.  |  U;  Dee.  Dig.  «s»18.3 
&  Afpui.  and  Ebbob  ^7^S)—Rxvaw— 

iNSTSUCnONS. 

A  proposition  ot  afmeUanfs  brief  is  wlth- 
ODt  merit  which  Is  based  on  an  assignment  of 
error  predicated  on  an  ens^tion  to  a  part  irf 
the  court's  oral  diarge  whidi  ia  Itaelf  but  a 
part  of  the  court* a  instmetiona  on  that  phase 
of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  €=:>742(5).] 

0.  ASSAtTLT  AND    BaTTBBT  4=»tt— PCIiUlVB 

DAiiAaB»— Questions  vob  Svvt. 
In  case  of  an  assault,  where  there  are  facts 
of  aggravation,  it  rests  within  the  sound  dis- 
cretion of  the  jury  to  award  punitive,  as  distin- 
guished from  actual,  damages,  in  addition  to 
compewjatory  damages;  but  ho  party  can 
claim  punitive  damages  as  a  matter  of  right 

[Ed.  Note.~For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  S  56;  Dec.  Dig.  «s)>42.1 
10.  Assault  AND  Battebt  «=»28~OBUUonB 

Evidbngk  in  Givn,  Aonon. 
In  a  civil  actitm  for  apanl^  mUtatwot 
defendant's  general  good  character,  and  of  bis 
good  character  for  peace  and  qidet,  was  Inad- 
missible; character  evidence  being  admissible 
only  in  criminal  cases,  on  account  ot  the  dif- 
ferent burdoi  and  neaaor*  of  prooC 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cmt  Dig.  |  43;  Dec.  Dig.  «=929.] 

Appeal  frcHU  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

AcUoD  by  J.  L.  Walsh  against  tbe  Gre«i- 
wood  Caf&  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Beveraed  and  remanded. 

Charge  B  nfnaed  to  defendant  was  aa  fol- 
lows: 

If,  upon  consideration  of  the  whole  evidence, 
the  Jury  la  reasonably  satisfied  from  the  evi- 
dence nat  plaintiff  entered  willingly  into  a 
flriit  with  defoidant,  tiioi,  In  tiiat  evuit,  plain- 
tiff cannot  recover. 

HtM  tenth  proporitlfNi  arsned  by  appelant 
Ja  to  the  oTarmllng  of  defendant's  ohjeetlon 
to  the  Introduction  In  evidence  of  certain 
pbotogniplia  of  plaintiff  showing  handages, 
etc.  The  eleventh  proposition  Is  baaed  upon 
the  refusal  of  the  court  to  allow  the  Question 
to  the  witness  Monroe,  "Whoi  he  ordered 
htm  oat;  what  did  be  sayl"  referring  to  the 
fact  that  Oreenwood  had  wdered  Walsh's 
friend  out  of  the  caffi  Immediate  after  the 
dUBcnltr  irttfi  Walflh.  The  twen^-flfth  and 
twenty-seventh  assignments  suffldeatly  ap- 
pear. The  28th  aastgnment  (tf  error  la  aa 
follows: 

Szception  to  the  following  Dortion  ot  the 
court" B  oral  charge :  "If,  under  the  circumstanc- 
es, there  are  facts  of  aggravation,  it  rests  within 
tlw  sound  discretion  of  tbe  Jury  to  award  puni- 
tive damages,  as  distinguished  from  actual  dam- 
ages. No  party  can  daim  punitive  damages  as 
a  matter  of  right   The  jnry  can  so  regard  a  case 


as  has  things  of  that  kind  In  It,  facts  of  sggra- 

vation,  and  award  punitive  damages  in  addi- 
tion to  comp^isatory  damages." 

Erie  Pettus,  of  Birmingham,  for  appellant. 

Gibson  &  Davis,  of  Birmingham,  for  appellee. 

PELHAM,  P.  J.  This  case  should  be  styl- 
ed "Arthur  Greenwood,  appellant^  v.  J.  L. 
Walsh,  appellee,"  for  the  re&am  that,  though 
the  suit  was  originally  against  Oreenwood 
Caffi  a  partnership  composed  of  Arthur 
Greenwood,  Spiro  Greenwood  and  James 
Oreenwood,  individually,  all  parties  except 
Arthur  Greenwood  were,  under  the  pleadings, 
stricken  as  defendants,  leavli^c  the  suit  in 
the  court  below  simply  that  ol  J.  Walsh 
T.  Arthur  Greenwood.  After  considerable 
pleading,  not  necessary  to  be  stated,  the  cause 
was  finally  tried  on  count  Na  3,  which  reads 
as  follows: 

"Count  No.  8.  Plaintiff  claims  ot  the  defend- 
ants $10,000  aa  damages,  for  that  heretofore, 
on,  to  wit,  the  8th  day  of  November,  1913,  the 
defendants  were  enj^aged  in  the  basinesa  of  run- 
ning and  operating  a  public  caf6  in  the  city  of 
Birmingham,  Jefferson  county,  Ala.,  for  the 
purpose  of  serving  the  public  with  food  for  a 
reward,  that  on  said  date  the  plaintiff  was  a 
customer  in  the  defendants'  said  place  of  busi- 
ness, defendant  Arthur  Oreenwood  wrongfully 
or  unlawfully  committed  an  assault  and  t>at- 
tery  on  the  plaintiff,  so  that  as  a  proximate  re* 
suit  thereof  the  plaintiff's  jawbone  was  broken, 
his  neck  badly  bruised  and  apralned,  a  tooth  was 
dislocated,  and  he  was  otherwise  bruised,  mash- 
ed, mangled,  and  Injured  in  his  head,  face, 
limbs,  and  body,  he  was  crippled  and  disfigured, 
was  permanently  crippled  and  disfigured,  was 
rendered  for  a  long  time  unable  to  work  and 
earn  money, 'was  rendered  fOT  a  long  time  per- 
manently less  able  to  work  and  earn  money, 
was  caused  to  suffer  great  physical  pain  and 
mental  anguish,  was  caused  to  spend  money  for 
medicine  and  medical  treatment  in  and  about 
hia  efforts  to  heal  and  cure  his  said  wounds  and 
injuries,  to  wit,  ¥132.  All  to  plalntirs  dam- 
ages aforesaid;  hence  this  suit" 

[1]  There  are  28  assignments  of  error, 
which  are  argued  In  appellant's  brief  under 
16  propositions.  The  first  pr<q>ositlon  ad- 
vanced  goes  to  the  sufficiency  ot  the  com- 
plaint on  attack  by  demurrer.  The  count  of 
the  complaint  on  which  trial  was  bad  states 
a  good  cause  of  action,  and  was  not  subject 
to  demurrer  filed  against  it. 

[2]  Charge  B.  which  was  refused  by  the 
court,  on  which  the  second  proposition  of  ap- 
pellanfe  brief  Is  based,  is  bad  In  submitting 
a  qnestton  of  law  to  tbe  Jury,  Is  otherwise 
faulty,  and  was  substantially  given  In  other 
charges  of  the  court  at  appellant's  request 

[S]  The  third,  fourth,  fifth,  sixth,  seventh, 
^hth  and  ninth  propositions  of  appellant's 
brief  all  refte  to  the  court's  refusal  to  give 
requested  charges  aa  self-defense.  These  re- 
fused charges  are  substantially  covered  by 
given  charges  2,  13,  and  14. 

[4]  There  la  no  merit  In  the  tenth  proposi- 
tion argued  by  appellant,  based  on  the  objec- 
tion to  the  introduction  of  certain  photo- 
graphs on  the  triaL  These  photographs,  to- 
gether with  the  testlmcmy  of  the  person  who 
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tookfhem,  were  adnlsalble  CwthepnipcMeaC 
reprodnelng  t3ie  condition  of  the  plaintiff  (ap- 
pellee)  shortly  after  the  alleged  Injarles. 
The  lAotograph  at  flie  eondlttm  c£  the  jdain- 
tiff  BhorOr  after  the  alleeed  injnrlea  would 
be  as  rfPective  In  ahowlng  the  Jary  bis  con- 
dition at  that  time  as  the  teattmony  of  a 
witness;  in  fact,  a  photograph  would  ordl- 
luirlly  be  more  reliable  in  showlag  the  plaln- 
tllTs  ctmdltlon  at  the  time  taken  than  the 
description  that  mlgbt  be  glTen  by  any  wlt- 
neea. 

[I]  Tb^  eleventh  prppoeltloa  adranoed  as 
staowlnK  revMsible  error  Is  not,  we  ttdnk, 
grounded  on  erroneous  raling  of  the  court 
on  the  evidence.  What  the  defendant  said  to 
HeGann  after  the  assault  on  appdlee,  and 
after  appellee  bad  left  the  place  where  the 
dlfficnlty  occurred,  waa  clearly  at  no  value 
In  determining  tba  relatLve  rights  between 
the  parties  to  this  suit;  nor  is  it  shown  what 
was  expected  to  be  elicited  by  the  questlDn. 

The  twenty-flfth  and  twenty-seventh  as- 
signments of  error,  treated  as  the  twelfth 
and  thirteenth  propoelticms  ol  ^pellant's 
brief,  are  based  on  exertions  taken  to  the 
court's  oral  diarge  to  the  Jury.  03ie  court, 
in  its  oral  <diarge,  stated: 

"Now,  then  are  four  elements  eonstitatliiK 
self-defense,  and  before  that  di^rtiine  can  be  in- 
voked b?  any  party  charged  with  an  offense  of 
this  kind,  those  elements  must  coexist," 

An  exception  was  duly  reserved  to  this 
portion  of  the  charge,  and,  separately,  to  the 

following: 

"The  second  element  is  that  be  jnust  be  rea- 
B<niably  impressed  at  the  time  in  good  faith,  as 
a  reasonable  man.  that  he  is  in  Imminoit  peril 
of  hia  life  or  limb.  A  man  is  not  allowed  to 
invoke  the  doctrine  ctf  self-defense  unless  he 
brings  fainuelf  within  the  protection  of  that 
element  of  self-defense." 

[I]  There  are  but  three  constituted  ele* 
menta  of  self-defense  recognized  by  the  law, 
within  which  the  defendant  must  bring  him- 
self to  Invoke  the  doctrine  of  self-defense. 
They  may  be  stated  generally  as,  first,  freedom 
from  fault  In  bringing  on  the  difficulty ;  sec- 
ond, a  necessity  to  strike  from  an  Impending 
peril  or  danger,  real  or  appar^t ;  and,  third, 
retreat,  unless  there  is  no  convenient  mode  of 
escape,  or  the  peril  will  be  increased  thereby. 
The  court  was  in  error  In  charging  that  the 
defendant  could  not  invoke  the  doctrine  ot 
self  defense  without  bringing  hlms^f  within 
the  f<mr  elements  enimierated  as  ccHistltatlng 
self-defense. 

(7]  'Blb  excerpt  from  tbe  coort^s  oml  diarge 
defining  the  second  dement  of  self-defsnse 
(set  out  above),  to  which  objection  was  made 
and  exception  noted,  is  erroneous.  Tbe  law 
of  self-defense  is  not  the  same  In  its  apidlca- 
tlon  to  assault  and  battery  cases  as  ai^lied  to 
homldde  cases.  This  d^ense  Is  complete  in 
the  former  class  of  cases,  If  It  app«ir  that 
the  defendant  did  not  provoke  the  difficulty, 
and  did  not  fight  willingly,  but  only  to  repel 
or  prevent  an  attack  upon  him,  and  that  in 
doing  this,  he  used  only  such  force  as  was 


reasonably  neoesaary  to  that  end.  Blanken- 
Oitp  T.  State.  U  Ala.  App.  126,  65  South.  800; 
B^er  V.  B.  B.,  I*,  ft  P.  Oo.,  186  Ala.  S6,  64 
South.  009.  It  waa  not  necessary  to  the  de- 
fendant^a  i>lea  of  self-d^ense  that  be  should 
have  honestly  been  impressed  with  the  belief 
that  he  was  in  Inmtilnent  peril  of  life  or  limb. 
For  the  purposes  of  self-defense,  which  stops 
short  of  killing  or  attempting  to  kill,  there 
la  no  need  tor  tbB  apprehensiim  of  serious 
bodily  harm ;  and  it  Is  for  the  Jury  to  d^er* 
mine  in  each  case  whether  the  defendant's 
counter  assault  was  protective  and  Justifiable 
In  using  no  more  force  than  necessary,  or  was 
unjustified  and  unlawful.  Authorities  last 
above  cited.  See,  also,  Howell  v.  State,  79 
Ala.  283. 

[I,  9]  We  cannot  see  any  merit  in  the  four* 
teenth  pn>p<^tIon  of  appellant's  brief.  This 
Is  based  on  the  twenty-eighth  assignment  of 
error,  predicated  on  the  exception  to  a  part 
of  tbe  court's  oral  charge,  when  the  part  ex- 
cepted to  is  but  a  part  of  the  court's  Instruc 
tions  on  that  phase  of  the  case.  The  court's 
charge  on  punitive  damages  Is  a  fair  state- 
ment of  the  law  on  that  subject,  and  la  free 
from  the  fault  suggested  in  appellant's  ex- 
ception. See  Avondale  Mills  v.  Bryant,  10 
AlA.  App.  SOT.  63  ^utb.  932 ;  Abney  v.  Mlze. 
155  Ala.  391,  46  South.  230 ;  Mitchell  v.  Gam- 
bill.  140  Ala.  316, 37  South.  290. 

[10]  One  of  the  principal  ai^uments  of  ap- 
pellant's brief  Is  based  upon  the  court's  re* 
fusal  to  permit  the  defendant  to  introduce 
evidence  of  his  general  good  character  and 
his  good  character  for  peace  and  quiet.  At- 
torneys for  appellant  contend  with  much 
force  in  favw  of  the  admission  of  testimony 
for  good  character  in  a  dvll  action,  where  the 
right  of  action  is  grounded  <m  damages  for 
assault  and  battery,  on  tlie  theory  that  the 
action  for  dam^;e  is  analogous  to  a  criminal 
charge  for  a  like  oSeaat.  No  authority  sup- 
portiiv  this  contention  la  submitted  by  appel- 
lanfs  attorneys.  On  the  other  hand,  the  gen- 
eral mle^  aa  stated  In  16  Gye:  1268,  is  aa  fol- 
lows: 

"Bvtdmee  of  Charaoter^ivil  Cmm.  Hat 
a  person  did  or  did  not  do  a  certain  act  because 
his  character  would  predispose  Mm  to  do  or  not 
to  do  it  is  an  inference  which,  although  Bome- 
times  logically  probative,  the  Eiwlish  law  ol 
evidence,  with  some  exceptions,  absolutely  re- 
jects, in  civil  cases.** 

We  can  see  no  better  reason  why  testimony 
of  the  cSiaracter  of  the  d^endant  Is  admis- 
dble  in  a  case  of  this  kind  than  In  any  other 
action  for  damages.  In  all  actions  for  dam- 
ages, the  defendant  la  diarged  irtth  soma 
wrongful  conduct,  ^tlier  to  the  person  or 
the  rlt^ts  of  the  party  omnplalning.  If  a  de* 
tendant  Is  sued  for  damages  for  running  over 
a  person  on  the  public  highway,  13ie  ilgfht  of 
action  would  be  based  upon  the  wrongful  con- 
duct of  the  defendant,  and  would  be  depend- 
«it  upon  that  lssn&  The  fbct  that  sndk  ila- 
fendant  had  a  good  character  generally,  or  In 
any  particular  way,  would  notjb^  admitted  In 
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erldence  In  defense  of  the  salt,  and  we  can 
■ee  no  reason  why,  In  this  case,  the  defutd- 
ant'B  diaracter  wonld  be  a  proper  Issue  to  in- 
ttodnce  'as  logically  tiding  to  affect  the 
il^ts  of  llie  parties.  The  reason  for  admit- 
ting evidence  of  good  diaxaoter  In  criminal 
cases  la  because  thtf  measare  of  proof  is  that 
Ote  Jury  mnst  brieve  the  defendant  guilty 
beyond  a  reasonable  doubt,  and  good  char- 
acter is  admitted  and  may  be  weighed  In 
connection  with  the  other  evidence  in  the 
case  for  the  purpoae  of  oreaUnff  a  reasottable 
iouit  of  ouiU.  The  measare  of  proof  la  dU- 
isaaat  In  dvU  casea  and  the  etonent  of  rea- 
sonable doubt  does  not  eatex,  for^whlle  the 
same  rules  gOTem  as  to  the  admlniblllty  of 
ovldMkce  in  dvU  suits  and  criminal  prosecu- 
ttona,  the  burden  and  measure  of  proof  is  dif- 
ferent Smith  T.  State,  18  Ala.  App.  411.  68 
Sooth.  406,  and  authorities  dted.  The  reason 
fiir  the  rule  does  not  exist,  and  the  rule 
ifaonld  not  obtain. 

For  the  efrors  committed  by  the  court  In 
Its  oral  charge,  the  case  mnst  be  reversed. 

Berased  and  remanded. 

(IB  AU.  App.  ESE)  ' 

BBOOKS  T.  STATB.    (6  Dir.  240.) 
(Ooort  of  Appeals  of  Alabama.   Jan.  30.  1917.) 

1.  CBiiaNAL  Law  ^1036(80  —  Appeal  — 
Questions  Presented  —  Weight  or  Evi- 
nsNOB— Motion  to  Set  Aside  Vbbdict^ 
Okneru.  Ghabob. 

Where  no  motion  was  made  to  set  aside 
a  verdict  of  guilty  as  contrary  to  the  weigbt 
ot  the  evidence,  nor  was  the  graeral  diarge  in 
behalf  of  the  defendant  roQaeated  at  the  trial, 
the  qneation  ot  the  welidit  of  the  evidence  is 
not  presented  on  the  record  for  review. 

[Sid.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  %  2644 ;  Dec.  Dig.  «=3l036(8).] 

2.  Cbimiral  Law  4=»1100(8)  —  AmAL  — 
Review  —  Vebdict  or  Jubt  —  Wbght  or 

EVIDBHOB. 

Where  the  evidence  was  etmflictint:,  bat 
there  was  ample  evidence  to  sustain  the  con- 
rictioo,  the  credibility  and  the  weight  of  the 
eridence  were  questions  for  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Lav,  Cent.  Dig.  f  8076;  Dec  Dig.  «=>11&0(3).] 

8.  Cbucinal  Law  «s»1170%<eO  —  Tbiai.  — 
Rbckptioiv  of  Bvidbrob  —  Objection  to 
Question. 

Hi  ere  was  no  error  In  snstaining  an  ohjec- 
tlMi  to  a  questifw  asked  by  defendant's  ooousel 
on  cross-raaminatiMi  of  a  state's  witness  as  to 
whether  she  had  an  individual  summtmed,  where 
the  fact  that  the  individual  was  summoned  does 
not  appear  in  the  record. 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3138;  Dea  Dig.  «=» 
U70%(5).] 

L  Cbivinal  Law  «=s>1170H(S)  —  Dkamina- 
TioN  or  Witness  —  BEPSTmoN  or  Evi- 
dence. 

Where  a  state's  witness  had  admitted  that 
she  had  given  the  names  of  the  other  state's 
witnesses  and  had  them  summoned,  it  was  not 
prejudicial  error  to  exclude  a  cross-question 
seeking  to  elicit  a  rei>etition  of  that  testimony 
with  respect  to  a  particular  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  3133;  Dec.  Dig.  «=> 
1170%(5).] 


5.  Obihinal  Law  «a»780(8)— iKsraucxioNS— 

Degbeb  or  Pboot. 
In  a  prosecution  for  crime,  a  requested 
charge  that  before  the  jury  can  omriet  they 
must  be  satisfied  to  a  moral  certainty  not  on^ 
that  the  proof  is  conristent  with  defendant's 
guilt,  but  that  it  is  wholly  Inconsistent  with 
every  other  ratiwal  conclusion,  and  unless  they 
are  so  oonvinoed  tiiat  they  woold  each  venture 
to  act  upon  that  dedalMi  In  matters  ot  the 
bluest  concern  and  Invortanea  to  his  own  In- 
terest they  must  find  duendant  not  guilly,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  U  1846-1849.  1913,  1060. 
1967;  Dec  Dig.  «=»789(8).] 

Appeal  from  drcolt  Court,  Chambers 
County;  S.  L.  Brewer,  Judge. 

Tommy  Brooks  was  convicted  of  man- 
slaughter, and  he  appeals.  AfiSrmed. 

The  facts  sufficiently  iq>pear.  Charge  5, 
refused  to  defendant,  la  as  follows: 

B^re  the  jury  can  c<»ivict  defendant,  they 
must  be  satisfied  to  a  moral  certainty,  not  only 
that  the  proof  is  consistent  with  defendant's 
guilt,  but  that  It  -  is  wholly  inconsistent  with 
every  other  rational  conclusion,  and,  unless  the 
jury  are  so  convinced  by  the  evidmce  of  de- 
fendant's guilt  that  they  would  each  venture  to 
act  upon  that  decision  In  matters  of  the  highest 
concern  and  importance  to  hia  own  Int^ns^ 
they  moat  find  disfsndant  not  guilty. 

Strothnr,  Hlnes  &  Fuller,  ot  La&yette. 
for  appellant.  W.  L.  Ifartln,  Atty.  uen.,  and 
P.  W.  Tomer,  Asst.  Atfcy*  <aen.;  fl>r  the  State. 

PELHAM,  P.  J.  The  defotdant  was  In- 
dicted for  murder  In  the  seoimd  degree,  and 
convicted  of  manslaughter  In  the  first  degree, 
and  sttttenoed  to  a  term  of  Imprisonment  In 
the  penitentiary  within  the  limitations  of 
the  periods  of  punishment  presolbed  by  stat- 
ute In  audi  cases. 

II,  2]  The  defendant.  In  brief  filed,  azfues 
at  S(Hne  length  that  Qie  great  wdght  of  tiie 
evidence  fiivors  the  defendant's  theory  of  ^ 
case  that  aome  one  else  threw  the  rock  that 
killed  the  deceased,  when  defendant  and  sev- 
eral others  were  present  at  a  negro  gather- 
ing (the  defendant  and  all  parties  con- 
cerned being  colored  pei^le);  and  ttiat  he 
<the  defuidant)  was  not  at  a  place  when 
the  rock  was  thrown  to  make  It  phy^U»lly 
possible  tor  him  to  have  been  the  person 
that  threw  the  rock.  There  was  testimony 
Introduced  In  behalf  of  the  state  that  the 
defendant  tlirew  the  rodt.  striking  the  de- 
ceased on  the  fordiead,  Inflicting  a  wound 
from  which  she  subsequently  died.  There 
was  also  evidence  going  to  show  that  the 
defoidant  had  made  threate  i^alnst  the  de- 
ceased. No  motion  was  made  to  set  adde 
the  verdict  as  contrary  to  the  wel^  of  the 
evidence,  nor  was  the  general  charge  in  be- 
half of  the  defendant  requested  on  the  trial 
of  the  case:  and  we  cannot  see  that  the 
question  of  the  vrdgfat  of  the  evidence  Is  pre- 
soited  on  the  record  tor  review.  The  evi- 
dence was  In  Bhaip  conflict  as  to  the  de- 
fendant's guUt.  but  there  was  ample  evi- 
dence before  the  jury  to  sustain  the  verdict 
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of  gaUt  Tb6  credibility  to  be  accorded  and 
tbe  weight  to  be  glTen  tlie  evidence  were  for 
the  jury. 

[3,4]  The  only  exception  reserved  to  the 
ruling  of  the  court  on  the  evidence  goes  to 
the  court's  sustaining  an  objection  of  the 
solicitor  to  a  question  asked  the  witness 
Lnla  Gtinn  on  cross-examination  by  defend- 
ant's counsel:  "Did  you  have  Charlie  Garter 
sammoned?"  The  question  assumes  that 
CSiarlle  Carter  had  been  summoned  as  a 
witness,  a  fact  which  does  not  appear  from 
anything  In  the  record,  and  the  court's  rul- 
ing could  be  sustained  for  this  reasoa  An- 
drews r.  State,  169  Ala.  14,  27,  48  South. 
858.  It  is  also  shown  that  the  witness  ad- 
mitted that  she  had  given  in  the  names  of 
state's  witnesses  and  had  them  summoned, 
and  no  Injury  could  have  resulted  to  defend- 
ant in  the  court's  sustaining  an  objection  to 
permitting  her  to  repeat  the  fact  with  re- 
spect to  this  particular  witness — if  he  was  a 
witness.  Roden  v.  State,  8  Ala.  App.  204, 
58  South.  73. 

[G]  Charge  No.  S  was  properly  refused. 
Beginning  with  the  case  of  Rogers  v.  State, 
117  Ala.  9,  22  South.  666,  charges  of  this 
character  have  repeatedly  l>een  held  bad. 
See  Montgomery  r.  State,  169  Ala.  12,  53 
South.  991;  Goodlett  t.  SUte,  136  Ala.  39. 
33  South.  892 ;  Rogers  t.  State,  117  Ala.  9, 
22  South.  666;  ojkd  E«y  T.  Stat^  4  Ala.  App. 
76.  68  South.  046. 

We  find  nothing  In  the  record  JustiQring  a 
reversal  of  the  Judgment  of  conviction.  The 
defendant  seems  to  have  bad  a  fair  trial  at 
the  bands  of  the  court,  and  the  qnestlou  of 
his  guilt  or  Innocence  was  a  matter  tor  tbe 
Jury  that  it  has  resolved  against  him. 


as  Ala.  App.  ra7) 

DOUBUN  T.  STATB.   (6  DIv.  275.) 

(Court  of  Appeals  of  Alabama.  Jan.  80, 1917.) 

1.  Intoxxoatxnq  Liqxjobs  «s>19S  —  AmnA- 

TIT  of  WAEBAHT— DlRKCnON  FOE  RSTUKn 

Befobb  Judqk  Instead  or  Coubt. 
An  affidavit  or  warrant  for  violation  of  the 
prohibition  laws  is  not  bad  because  returnable 
beffwe  the  Judge  Instead  of  the  court;  the  im- 
proper directi<Bi  being  merely  an  immaterial 
Irregularity. 

[Ed.  Note.— For  other  caaes,  see  Intoxicating 
Lfquort,  Cent.  Dig.  {  218;  Dee.  Dig.  ^198.1 

2.  OKoaxAL  Law  <»=9575— Tna  fob  Trial- 
Trial  Without  Jdbt  Dubinq  Week  Des- 
ignated roB  JuBT  Cases. 

Though  defendant  did  not  draiaiid  a  trial 
by  JutT,  the  court  was  not  without  authority 
to  try  her  during  a  week  ot  the  term  designated 
for  the  trial  of  Jury  cases. 

[Ed.  Not&— For  other  caaea,  see  Orlmlnal 
Law^  Cent.  Dig.  H  1294-1296.  1877;  Dec  Dig. 
^575.] 

3.  INTOXIOATINQ  LXQUOBS  «a»19S  —  COITTIO- 

TioN  or  Omnas  DnmuiT  Than  Obabo- 
■n. 

Where  the  affidavit  or  warrant  for  a  viola- 
tioa  ot  the  prohibition  laws  charged  a  diiCer- 
ent  offense  end  embraced  an  entirely  different 


transaction  from  that  of  which  defendant  was 
convicted,  her  conviction  could  not  stand,  as 
one  cannot  be  convicted  of  an  offense  not  cfaarg- 
ed  or  induded  in  the  indictment,  infonaaticsi, 
or  affidavit 

,  [Sd.  Note.— For  othw  cases,  see  Intoxicating 
Uqnors,  Cent  Dig.  {  218;  Dee.  Dig.  «s>19S.] 

Appeal  from  Winstcoi  Connty  Coult;  John 
S.  Curtis,  Judge, 

Susie  Doublin  was  convicted  of  en  offense, 
and  she  appeals.   Reversed  and  remanded. 

Travis  WUliams,  of  RusseUvlile,  for  appel- 
lant W.  L.  Martin,  Atty.  Qen..  and  H.  G. 
Davis,  Asst.  Atty.  Qen.,  for  the  State. 

PELHAM.  P.  J.  [1]  OAe  atHdavU  or  war- 
rant for  the  violation  of  the  prohiUtlon  laws 
is  not  bad  because  retamaUe  before  the 
Judge,  instead  of  the  ooart  Sapp  t.  State,  2 
Ala.  App.  190,  66  Sontb.  4S;  Bed  r.  State*  167 
Ala.  96.  52  South.  886 ;  Camley  t.  Stated  162 
Ala.  94,  60  South.  362.  Tb»  Improper  direc- 
tion for  the  return  befbie  the  Judge  of  the 
court,  instead  of  to  tbe  court  presided  orer 
by  the  Judge,  was  merely  an  pTnmatfti-nii]  ]r. 
regularity,  as  decided  by  tbe  authorities 
above  cited. 

[2]  There  la  no  merit  In  the  proposition 
that  because  the  defendant  did  not  deuiand 
a  trial  by  Jury  the  court  was  without  au- 
thority to  try  the  defendant  daring  a  week 
of  the  term  of  court  deslsnated  for  tte  trial 
of  Jury  cases. 

[3]  On  the  trial  of  the  case,  it  was  made 
to  affirmatively  appear  without  conflict  that 
the  charge  for  which  the  affidavit  and  war- 
rant of  arrest  was  made  and  Issned  on  imh- 
able  cause  of  the  affiant  and  oflOoer  laaoing 
same,  charged  a  different  offense  and  on- 
braced  an  entirely  dlfferrait  transaction  from 
that  of  which  the  defendant  was  convicted. 
It  was  shown  by  the  uncontroverted  eri- 
dence  that  the  affiant  and  the  officer  Issu- 
ing the  process  did  not  know  of  the  transac- 
tion constituting  the  offense  for  which  the 
defendant  was  tried  and  convicted,  and  could 
not  have  had  probable  cause  for  believing 
the  offoise  had  been  committed  that  tbe  de- 
fendant was  tried  and  convicted  of  having 
committed.  In  other  words,  it  appears  with- 
out conflict  from  the  record  that  the  defend- 
ant was  (barged  with  one  offense,  and  tried 
and  convicted  of  an  entirely  differ«it  offense. 
This  may  not  be  done,  as  one  cannot  be  con- 
victed of  an  offense  not  charged  or  Included 
in  the  indictment,  Information,  or  affidavit. 
Gamer  v.  State.  3  Ala.  App.  161,  57  South. 
502;  Stone  t.  State,  115  Ala.  121,  22  South. 
27S.  The  question  was  properly  raised,  aitd 
the  Judgment  of  conviction  must  be  reversed, 
and  the  cause  remanded,  that  the  court  be- 
low require  the  defendant  on  another  trial 
to  be  tried  for  an  offense  Included  in  the 
charge  made  by  the  affidavit,  or  such  amend- 
ment thereto  as  the  trial  court.  In  the  ezer* 
else  of  proper  discretion,  may  allow. 

Reversed  and  remanded. 
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(U  Ala.  App.  US) 

COVmr  OOTTON  oil  OO.  t.  BAlfK  OF  FT. 

OAINES.  (4DiT.4O60 
(Ooort  of  AppeaiB  of  Aliilwinw    Jan.  80,  1917. 
Behearizig  Btnied  Feb.  6,  IffLT.) 

L  BtxcxPTXONBt  Bux  or  «»67— OuifSiDBai,- 
noiv. 

Where  dates  on  bOl  of  ezcepdona  showed 
tbmt  it  was  signed  within  90  days  after  judg- 
ment it  will  not  be  dismissed  as  oot  having 
been  filed  within  that  time,  though  the  judge 
did  not  certif;  the  date .  of  presentment,  and 
though  a  statement  that  the  bill  was  tendered 
within  the  time  prescribed  br  l^^w  ooold  not  be 
regarded. 

[Ed.  NotSb— For  other  cases,  aee  lixceptioa^ 
Bill  of.  Cent.  Dig.  H  97-09;  Dea  Dig.  «s>67.] 

2.  COBFOBATIOItS  «=:»642(1)~FOBBZON  CoSeO- 

SATiONS— Doino  Business  in  State. 
ThoQgb  a  foreign  corporation  to  secure  a 
debt  contracted  in  its  domicile  recelTes  a  mort- 
gage executed  within  the  state  and  binding 
property  therein,  It  is  not  iomg  business  within 
the  state,  the  execution  being  the  act  of  the 
mortgagor,  and  so  the  mortgage  will  not  be  set 
aside  on  the  ground  that  uie  foreign  corpora- 
tion was  not  licensed  to  do  business  m  the  state. 

[Ed.  Note.— For  other  caaes.  see  CMiwrations, 
Cent.  Die.  H  2SS0,  2521;  Dw.  Dig.  «s>G42(l).J 

3.  QgATTBL  MOBTOAQXS  4s»B7— PLAOB  OF  Ex- 
ICDTIOn. 

Though  a  mortgage  on  property  in  Alabama 
was  headed  "State  of  Alabama,  Barbour  Coun- 
ty," yet  where  the  signature  of  the  m<»tgagDr 
waa  witnessed  by  a  notary  nablic  of  Georgia, 
the  mortgage  did  not  on  Its  face  show  that  It 
was  executed  in  Alabama, 

[Ed.  Not&— For  other  cases,  see  Chattel  Mort- 
gagea,  Cent.  I>ig.  H  UO-112:  Dec  Dig.  «=»67.] 

4.  COBPOKATIONS  «=»642(1)— FOBBION  COBPO- 

UTionB— DozNQ  Bvamaa  m  tbs  Stais. 
A  fweign  corporati<m  may  in  the  state  of 
its  d(Hnicile  make  loans  on  pn^iertr  located  In 
Alabama,  thou^  it  i>  not  Ocenaad  to  do  bust- 
seas  in  Oils  state. 

[Ed.  Note.— For  other  cases,  aee  Corporatiims, 
Cent.  Dig.  H  2620.  2521;  Dec  Dig.  «=»642<1).] 

Appeal  from  Clrcnlt  0>art,  Barbour  Coun- 
ty; M.  SoUle,  Judge. 

Actiim  by  the  Bank  of  Fort  Oaines  against 
the  Covey  Cotton  Oil  Company.  From  a 
Judgment  for  plaintiff^  defendant  appeals. 

Bf  cDoweU  A  M(A)owdl.  of  Eufftula,  and 
Qecnse  W.  Peu^h,  ot  Qaytrai,  for  vpellant 
A.  H.  Merrill  &  Son^  ot  EuAula,  for  aivel- 
leei 

BBOWN,  J.  [1]  Tbe  Judgment  ttom  wbldi 
this  appeal  was  prosecuted  was  rendered  on 
the  3d  day  of  Deoembo',  iS14,  and  wbile  the 
trial  Judge  fftlled  to  Indorse  cu  the  Ull  of 
exceptions  the  date  It  was  presented  to  him 
for  bis  signature,  the  bill  shows  6n  Its  face 
that  it  was  signed  on  the  27th  day  ot  Feb- 
ruary, or  within  90  days  from  the  day  of 
the  rendition  at  the  Judgment 

WhUe  the  statement  In  the  bill,  rthe  said 
bill  of  exceptiona  having  been  tendered  with- 
in flw  time  prescribed  by  law,"  will  not  be 
r^arded,  the  date  of  the  signing  being  with- 
in no  days  Is  cmclnslTe  evIdMice  that  It  was 
presented  In  time,  and       motion  of  appel- 


lee to  strike  the  bill  from  the  record  Is  orer- 
ruled.  Brannan  r.  Sherry  (Sup.)  71  South. 
106. 

The  plaintiff,  a  tonSga  ^nMng  corporation 
doing  business  at  Fort  Gaines,  Oa.,  sues  for 
the  conversUoi  of  propwty,  rtnimttiy  ttOe  to 
the  property  alleged  to  have  berat  oonvertsd 
by  the  defendant  through  a  mortgage  execitf- 
ed  by  J.  A.  H(Abs,  and  duly  filed  for  record 
and  recorded  In  the  oflBce  of  the  iirohate 
Judge  of  Barbour  county  at  Eu&nla,  Ala. 
The  proper^  alleged  to  have  been  converted 
is  cotton  seed  produced  tqr  juld  Hobbs  on 
his  plantation  in  Barbour  county,  and  the 
undisputed  evidence  shows  that  the  defend- 
ant purchased  the  seed  frmn  Hobbs  In  Stn- 
fanla  at  its  idace  ot  business. 
'  [2]  The  contention  of  appellant  Is  that  the 
mortgage  Aom  on  its  tvx  that  It  was  ex- 
ecuted In  Alabama,  and,  the  mratgage  being 
executed  to  idalntUT,  e  for^gn  corporation 
that  had  not  Qitalifled  under  our  Ctnistltutlon 
and  statutes  to  do  buahHss  in  this  states  that 
the  fact  of  the  execution  of  the  nuntgage  by 
-Hobbs  to  the  plaintiff  In  this  state  was  doing 
business  in  violation  Df  the  statutes,  and  the 
mortgage  is  V(dd  on  Its  face,  and  its  reoorda- 
tlon  did  not  (Verate  as  noUfse  to  the  defend- 
ant The  further  oontentton  is  made  that, 
the  mortgage  being  void  on  its  face,  the 
court  erred  in  allowing  the  plaintiff  to  show 
that  the  entire  transaction  between  the 
plaintlfl  and  Hobbs^  Including  the  exeoitton 
and  delivery  of  the  mortgage,  took  place  In 
the  state  of  Georgia. 

We  cannot  sustain  dther  at  tbB  appeUanTs 
oontentliHu.  The  mere  fact  that  Hobbs  ex- 
ecuted the  mortgage  In  Alabama  on  property 
In  Alabama  to  secure  an  Indebteduess  con- 
tracted in  tbe  state  of  Georgia  to  the  plaln^ 
tur,  a  foreign  corporation,  cannot  in  any 
sense  be  said  to  be  ttie  exwdse  of  a  ooipo- 
rate  function  hy  the  corporation  bi  this  state. 
The  act  of  executing  the  mortgage  Is  the  act 
ot  tbe  mortgagor,  and  Is  a  mere  incident  to 
the  transaction,  and  could  not  become  effec- 
tive until  its-ddivery  to  the  mortgagee. 

In  the  recent  case  of  Cltlaesis'  National 
Bank  r.  Buch^t  71  South.  82,  we  had  oc- 
casion to  considw  this  question,  and  there 
held  that  the  fact  that  a  note  was  exwuted 
and  delivered  to  an  agoit  of  a  f  <veign  cor- 
poration for  an  indebtedness  contracted  In 
Tennessee  was  not  doSng  business  by  tbe  cor- 
poration In  this  state  In  violation  of  the 
statutes.  This  case  has  recently  been  review- 
ed by  the  Supreme  Court  and  afBrmed.  And 
in  the  more  recent  case  of  Puffer  Ca  v. 
Kelly,  78  South.  403,  inesent  term,  the  Su- 
I»eme  Court  holds  that  when  an  act,  thous^ 
done  In  this  states  Is  a  mere  Inddoit  to  the 
transaction  of  interstate  commerce^  It  Is  not 
a  vlolatl<ni  of  the  statutes. 

It,  4]  While  the  mortgage  Is  headed  *The 
State  of  Alabama,  Barbour  County,"  tbe  ndg- 
nature  of  the  mortgagor  Is  witnessed  1^  "W, 
lu  Pullin,  N.  P.,  Clay  County,  Ga."    So  It 
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cannot  be  said  that  the  mortgage  shows  on 
its  face  that  It  was  executed  In  Alabama; 
and  eren  if  It  did  so  appear  on  the  face  of 
the  mort£^ge,  It  was  permissible  for  the 
plaintiff  to  show  that  the  "business  was 
transacted"  in  Georgia,  and  that  the  mort- 
gage was  there  executed  and  dellrered.  It 
has  been  held  that: 

"mere  is  no  law  which  pn^bits  a  for^gn 
corporation  to  maJte  loans  in  the  coarse  of  bus!- 
neea  done  in  its  home  state  on  aecaritr  consist- 
ing of  lands  in  Alabama."  American  Bankiuff, 
Loan  &  Tontine  Savings  Associatitm  t.  Haler 
et  al.,  132  Ala.  135,  31  South.  88:  CoUier  & 
Pincfcard  t.  Davts  Bros..  01  Ala.  456,  10  Sonth. 
86:  Electric  Lifcbting  Co.  of  MobUe  T.  Bust, 
117  Ala.  680,  23  South.  761. 

The  evidence  shows  witbont  dispute  Uiat 
the  defendant  purc^sed  the  cotton  seed  coy- 
ered  by  the  mortgage. 

This  disposes  of  the  only  questtona  argued 
appellant. 

Affirmed. 

(15  Ala.  App.  531) 

WESTERN  UNION  TELEGRAPH  CO.  t. 
MORRISON..  (2  Div.  147.) 

(Onirt  of  Appeals  of  Alabama.    Jan.  8,  1917. 
On  Behearing.  Feb.  10.  1917.) 

1.  Teligrafhs  and  Telephowks  ^=365(2>— 
NoRDKLIVXBT  Or  TeLEGBAU— CoHPLAINT- 
CoKIBACT— "SpECIAI.  Dauaoes." 

A  complaint  for  failure  to  deliver  a  tele^m 
announcing  the  illness  of  plalntilTs  son  and  re- 
guesting  that  bis  other  children  be  brought  to 
him  is  not  subject  to  demurrer  because  It  fails 
to  aver  that  If  the  telen-am  had  been  deUvered 
the  other  children  would  have  come,  since  every 
breach  of  contract  imports  at  least  nominal 
damages,  and  all  general  necessary  damages  may 
be  proved  without  particular  averment ;  the 
purpose  of  alleging  ''special  damages,"  that  is, 
such  damages  as  are  the  natural  and  probable 
but  not  the  neceuary  consequence  of  the  breach, 
being  to  guard  against  surprise. 

[Gd.  Note.— For  other  cases,  sea  Tdegraphs 
and  Telephones,  Cent  Dig.  {  66. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Damages.] 

2.  PuEADiiio  «»1S7,  362a),  428C1)  —  Tbial 
^2S5(1>— Demdbeeb— OmcK  or— Damaoeb 
— Sfeciai.  Guarqes. 

It  is  not  the  office  of  a  danarrer  to  test  im- 
proper all^Uona  concerning  damages,  the  rem- 
edy being  by  motion  to  strike  or  objecttons  to 
the  evidence  or  special  charges. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fi|  400,  1147,  U54«  1106, 1438 ;  Trial, 
Cent  Dig.  If  627-629.] 

3.  Teleqbaphb  and  Telephohis  «cs66(2)— 
COUPUIMT— Daicaqib. 

In  an  action  for  failure  to  deliver  a  tdceram 
announcing  the  illness  of  plalntifPs  son  and 
requesting  that  his  oth«r  children  be  brooght, 
the  probabili^  that  the  other  dilldren  woald 
have  been  broui^t  if  the  telegram  had  been  de- 
livered is  only  evidence  as  to  tiie  special  damag- 
es for  mental  anguish  suffered,  and  need  not 
be  pleaded. 

tS!d.  Note.— For  other  cases,  see  Telegraphs 
and  Telei^ones,  Cent  Dig.  |  66.] 

4.  TeLEOBAFHS  and  TEUEFHORXa  ^o06(l)— 
COUPLAINT— CONTBACT. 

A  complaint  for  breadi  of  contract  to  de- 
liver a  telegram,  which  alleges  that  the  defend- 
ant in  consideration  of  the  payment  to  It  "by 


or  for"  plaintiff  undertook  to  deliver  the  tel- 
egram, is  not  insufficient  as  Implymg  tiiat  plain- 
tiff was  the  beneficiary  of  the  contract,  not  one 
of  the  parties  to  it 

[Ed.  Note.— For  other  cases,  sea  Telegraphs 
and  Telephones,  Cent  Dig.  i  64J 

5.  Telbobaphs  akd  Tezxpsohbs  ^=>73(1)— 
CoNTBACT— Agency. 

AVhere  plaintiff  instructed  another  to  send 
a  tel^am  for  him,  he  clothed  the  other  with 
anthorit7  to  employ  such  subagents  as  might  be 
necessary  or  proper,  and  it  was  a  question  for 
the  jury  whether  persons  participating  in  send- 
ing the  telegram  were  agents  of  the  plaintiff. 

[Ed.  Note.— For  oUier  case^  see  Telegraphs 
and  Telephmies,  Cent  IMg.  |  7&] 

6.  O^LEOBAPHS  AND  TELEmONES  «S961— NON- 
DBLIVEBT  OF  TeUQBAH— BiaHT  TO  DAM AO- 

za— Patment. 

The  voluntary  payment  by  the  sender  of  a 
telegram  of  the  diarges  therefor  after  he  knew 
that  the  telegram  was  not  deUvered  does  not 
bar  his  ranedy  Ibr  the  breadi  of  fht  contract 
to  deliver. 

[Ed.  Note— For  other  caae^  see  Tfelegrapha 
and  Telepbonea,  Cent  Dig:  {  49.] 

7.  TbLEORAPHS  and    TBLEPHONEa  ^»66(4)— 

Nondelivebt   or   Tblboeau— Bkeach  of 

CONTBACT. 

The  sender  of  a  telegram  can  establish  the 
contract  to  deliver  it  by  proof  that  the  person 
delivering  the  message  to  the  telegraph  compa- 
ny was  acting  in  behalf  of  plaintiff  as  bis  agent 
or  Bubagent,  and  that  the  company  accepted  it 
for  tranamiasion ;  proof  of  the  agency  of  each 
intermediary  In  deuvering  the  message  to  the 
company  not  being  necessary. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  63.] 

&  TELSaBAPHS  AND  TELEPHONES  ^»74<1)— 
NONDEUTBBT  OP  TEXXORAIC- INBTBUCTIONS 

—Agency. 

In  an  action  for  breach  of  a  contract  to  de- 
liver a  telegram,  requested  charges  that  the  jury 
most  find  for  defendant  unless  tb«r  found  that 
another  was  agMit  ai  pkdntiff  in  filing  the  tel- 
egram  with  defendant  for  transmission,  were 
properly  refused  as  excluding  the  inference  from 
the  evidence  that  such  person  was  the  agent  of 
the  defendant  and  also  the  Inference  of  Implied 
contract  derived  from  the  acceptance  by  the  de- 
fmdant  of  a  message  signed  by  plaintiflPs  name. 

[Ed.  Note.— For  other  case%_see  Tdegraphs 
and  Telephones,  Cent  Dig.  |  77.] 

0.  Appeal  and  EbboK  «=»1078(1)— Waiteb  op 

EBBOBa— Failubk  to  Discubs. 
Assignments  of  error  not  discussed  In  appel- 
lant's brief  will  be  treated  as  waived. 

[SU.  Note.— For  other  casea^  see  Ajveal  and 
Bkror,  Cant  Dig.  1  4256.] 

10.  New  Tbial  «=»128(1)— Motion- FonM— 
Ebbobs  of  Law. 

A  motion  for  new  trial  predicated  upon  er- 
rors in  law  should  point  them  out 

[£>].  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  f  267.] 

11.  Appeal  and  Ebbob  *=»1015(5)— Review — 
RiTLiNO  on  Motion  pob  New  Tbial. 

Where  the  affidavit  In  support  of  a  motion 
for  new  trial  strongly  showed  that  the  jurors 
rendered  a  quotient  verdict  but  one  juror  tes- 
tifying in  opposition  to  the  motion  positively 
denied  an  agreement  to  that  effect  the  appellate 
court  cannot  say  that  the  trial  court  plainly 
erred  in  overruling  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3867-3870,  8S7i^6.] 
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12.  Tbial  «=>S15— l£iBCoin>ncr  or  Jxmr— 

QtlOTIBHT  VkbDICT. 

A  venUcC  ia  not  bad  where  each  Juror  stated 
the  amount  he  found  for  plaintiff  and  the  ag- 
gregate of  BQch  amounte  was  divided  br  12  and 
terdict  for  that  sum  rendered,  where  tnere  was 
no  pricv  agreement  or  understanding  between 
the  jurors  that  they  would  return  a  verdict  for 
the  amoant  ascertained  in  that  manner. 

nOi.  Notfe—For  other  cases,  see  Trial,  Cent 
Die.  H  740-742.] 

On  Rehearing. 
18.  Vknuk  <8=>8— Bbkaoh  or  Contbaot  to 

Deuvkk  Tbleobajc— "Agiioh  vob  Pebson- 

Ah  iHJUBm.** 
In  an  actiMi  for  the  hreadi  of  a  contract  b> 
deliver  a  telegram,  proof  of  the  breach  estab- 
liahea  plaintiff's  right  to  nominal  damagea.  after 
the  establishment  of  which  right  damages  for 
mentel  wigu'sh  maj  be  superadded,  so  tbat  the 
essence  ta  the  actton  ia  the  right  to  recover 
nominal  damages,  and  it  is  not  an  "action  for 
personal  injuries*'  within  Code  1907,  |  6112,  re- 
qnirbig  soch  actions  to  be  brought  in  the  coun- 
ty  where  tike  injiiirj  oecoixad  or  where  plaintiff 
redded. 

rE>a.  Note.— For  other  cases,  see  Venue,  Cent 
Dis.  1 17. 

For  other  d^itkns,  see  Words  and  Phraaea, 
Second  Soiea.  Actton  fw  Personal  Injury.] 

^ipeel  from  Cazcnlt  Oonrt,  Hale  Goniit7i 
B.  M.  Miller,  Judsa. 

Action  by  N.  IC.  Umiaaa  agalnat  the  West- 
em  Vidfm  Telegraph  Gompsiv.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed,  and  ap^lcatlon  f<a-  rebeailng  orer- 
rnled. 

The  complaint  Is  as  follows: 

Plaintiff  claims  of  defendant  the  sum  of  fl.- 
000  damages  for  that  heretofore,  to  wit  on 
April  4,  1914,  defendant,  in  considerate  of  the 
payment  to  it  by  or  for  plaintiff  of  a  certain  sum 
of  money,  or  of  the  kability  incurred  by  the 
plaintiff  to  pay  a  certain  sum  of  money,  nnder- 
toolc  to  transmit  and  deliver  from  Moundville, 
AJa.,  to  John  M.  Morrison,  at  Pell  City,  Ala.,  a 
message,  which  plaintiff  caused  to  be  delivered 
to  it  on  the  aforesaid  date,  at  its  office  in  Mound- 
ville, Ala^  informing  him  that  a  son  of  plain- 
tiff was  at  the  point  of  death,  and  requesting 
him  to  bring  plaintiff's  children  at  once  to 
Hoondville ;  that  said  John  M.  Morrison  Is  plain- 
tiff's hrother-in-Iaw,  and  the  chUdren  referred  to 
in  said  message  are  plaintiff's  son  and  daughter ; 
that  defendant  was  put  on  notice  by  the  text 
of  said  message  that  a  nondelivery  of  it  would 
cause  plaintiff  mental  angoiah;  that  defendant 
breached  said  contract.  In  that  defendant  failed 
to  deliver  said  message  to  John  M.  Morrison, 
and  as  a  proximate  conseauence  of  defendant's 
failure  to  deliver  said  message  iJaintiff  was  de- 
prived of  the  comfort  and  consolation  of  the 

Eresence  of  his  said  chlldrra  at  the  death  and 
urial  of  his  said  son  English,  and  plaintiff  was 
caused  mndt  Injury  to  bis  feelings  and  great 
mental  anguiah  hy  reasm  of  the  fact  that  he 
was  deprived  of  the  presence  of  his  ehilcbsn, 
and  hy  reason  ot  the  net  that  his  said  children 
were  not  present  at  the  death  and  burial  of 
his  said  son,  thdr  brothw. 

Tile  plea  In  abatement  was  as  follows : 
And  now  comes  Western  Uniim  Telegraph 
Company,  defendant  in  the  above-styled  cause, 
by  its  attorney,  and  appearing  specially  for  the 
purpoee  of  interposing  this  plea  to  the  jurisdic- 
tion and  none  other,,  for  separate  plea  to  the 
complaint  and  to  each  count  thereof,  separately 
and  severally,  says  that  this  court  ought  not  to 


have  and  maintain  Jurisdiction  of  the  alleged 
cause  of  action  set  up  therein,  for  the  said  de- 
fendant avers  that  the  alle^  cause  of  action 
thoeln  set  up,  if  any  plaintiff  has,  did  not  arise, 
nor  did  the  Injury  therein  complained  of,  or  the 
failure.  If  any,  to  deliver  said  message  sued  on 
occur,  in  Hale  county,  in  the  state  of  Alabama, 
and  tiiat  plaintiff  does  not  now,  nor  did  he  at 
the  time  of  the  commencement  of  this  action, 
reside  In  said  Hale  ooun^,  but  reridea  In  tlM 
county  of  St.  Clair,  In  the  state  of  Alabama,  in 
which  said  county  defendant  does  business  by 
agent,  and  this  defendant  is  ready  to  volfy. 
Wherefore,  since  the  said  action  is  brou^t  for 
a  personal  injury  within  the  meaning  of  section 
6112  of  the  Code  of  Alabama  (1907)  in  a  county 
other  than  the  county  in  whidi  plaintiff  resides, 
or  the  injury  occurred,  the  said  Western  Union 
Telegraph  Company  prays  the  judgment  of  tibls 
circuit  court,  if  said  court  will  or  on^t  to  have 
further  cognizance  of  aald  actioa. 

On  motion  for  new  trial,  Thomas  B. 
Knight,  one  of  ttie  attorneys  for  defendant, 
made  an  affidavit  relative  to  the  quotient 
verdict  In  snbstacce  as  follows:  That  the 
verdict  was  received  in  the  courtroom  by 
10  o'clodc  p.  m,  and  that,  within  about  20 
minutes  thereafter,  affiant  went  Into  the  jury 
room  where  the  jury  had  been  considering 
their  Terdict  In  this  case,  and  In  eald  room 
found  12  separate  sl^  ot  paper,  wrapped 
in  a  single  slip  of  paper;  that  on  the  12 
separate  slips  was  entered  an  amoant  ex- 
pressed In  flgnres,  and,  on  the  slip  in  wfalcb 
the  separate  slips  were  wrapped,  the  12 
separate  amounts  were  entered,  and  the  total 
was  ascertained,  and  this  total  was  divid- 
ed by  12,  and  the  quotleDt  therefrom  was 
expressed  In  figures  $808 ;  that  that  was  the 
only  verdict  for  that  amount  that  had  ever 
been  rendered  in  that  court  since  the  pres- 
ent courthouse  was  constructed;  and  that 
the  entry  of  the  12  separate  amounts  upon 
the  single  slip  of  paper,  the  addition,  and 
the  division  was  In  the  handwriting  of  one 
of  the  jurors  trying  the  case,  1.  e.,  one  W. 
J.  Stevenson. 

The  following  chargee  were  refused  to  de- 
fend Eint: 

Assignments  17  and  19  embrace  charges  3  and 
S,  and  were  the  affirmative  charge 

Assignment  15,  embracing  refused  charge  1: 
The  court  charges  the  Jury  that  under  the  evi- 
dence in  this  case  they  cannot  award  pi«-lnt<ff 
any  damages  for  mental  suffering. 

Assignment  16,  embracing  charge  2:  Same 
as  1. 

Assignment  18,  embracing  charge  i,  same  as  1. 

Charge  6:  The  oonrt  charges  the  jury  that  if 
they  are  reasonsbly  satisfied  from  uie  evidence 
in  this  case  that  plaintiff  ascertained  that  the 
telegraph  to  said  John  M.  Morrison  had  not 
been  delivered  at  Pell  City,  and  Chat  thereafter 
plaintiff  paid  defendant's  agent  diarges  tot  the 
transmisuon  of  said  telegram,  then  sndi  i»y- 
ment  by  plaintiff  was  volonta]^  on  the  part  of 
plaintiff,  and  he  cannot  in  this  action  recover 
damages  for  mental  anguish  or  pain. 

Assignment  21,  eharee  7:  The  court  charges 
the  jury  that  unless  uey  are  reasonably  satis- 
fied from  the  evidence  in  this  case  that  said 
Jordan  Ramey  was  acting  as  agent  of  plaintiff 
in  telephoning  in  said  message  to  the  agent  of 
the  Postal  Telegraph  Company  at  Moundville, 
Ala.,  and  that  the  agent  of  the  Postal  Company, 
after  getting  said  message,  was  the  agent  of 
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plaintiff  in  filtof  Bald  meaaace  for  transmlRsioii 
with  defendant,  then  the  Jury  most  find  the 
issue  in  favor  of  defendant 

AsBignmeDt  24,  chance  10:  DnleBs  the  jnry  are 
reasonably  aatisfied  from  the  evidence  In  this 
case  that  said  B.  F.  Elliott  In  writing  said  tel- 
egram at  Moundville  was  acting  as  the  agent  of 
plaintiff,  then  the  jury  most  mid  the  issues  in 
this  caso  for  the  defendant,  notwlthatandliig  the 
bict  that  the  Jary  may  find  from  the  evidence 
that,  some  days  after  the  telegram  had  been 
transmitted  from  Moundville,  plaintiff  paid  de- 
fendant's agent  at  Moundville  the  charges  for 
the  transmission  of  said  telegram. 

Aadgnment  26,  charge  11 :  The  court  charges 
the  Jury  that,  if  they  oelleve  from  the  evidence 
that  said  telegram  waa  intended  for  the  benefit 
of  plaintiff  and  bis  two  diildrm.  they  must  find 
a  verdict  for  defendant,  unless  the  jury  also  be- 
lieve from  the  evidence  that  In  fiung  said  tel- 
egram by  said  Jordan  Ramey  and  George  B. 
^ckens,  with  defendant  for  transmission  to  said 
John  M.  Morrison,  said  Barney  and  Pickena 
were  acting  as  agents  of  plaintiff. 

Assignment  28,  charge  14 :  Unless  yoa  are  rea- 
sonably satisfied  from  tlie  evidence  in  this  case 
that  said  Ramey,  Elliott,  and  Pickens  were  each 
successively  the  agent  of  plaintiff  in  filinfc  said 
message  with  dtfendant  for  transmission,  then 
your  verdict  most  be  for  defendant. 

Assignment  30,  charge  16:  The  judgment  must 
be  for  defendant  in  this  cause,  unless  the  jury 
are  reasonably  satisfied  from  the  evidence  that 
said  Ramey  and  Pidtens  were  the  agents  of 
plaintiff  in  filing  said  telegram  with  defendant 
for  transmission,  or  unless  they  are  reason- 
ably satisfied  from  the  evidence  that  said  tele- 
gram was  intended  tor  the  sole  benefit  of  plain- 
tiff. 

Assignment  22,  charge  8:  If  yon  believe  from 
the  evidence  In  this  case  that  the  telegram  in 
aueatfon  was  Intended  for  the  benefit  of  plaintiff, 
and  of  hia  two  children,  then  the  Jury  most  find 
for  defendant,  unless  the  jury  are  reasonably 
satisfied  from  the  evidence  that  said  agent  Pick- 
ens was  the  agent  o<  plaintiff  in  filing  said  mes- 
aan  with  dnwodant  for  transmlsalon  to  said 
Joan  M.  Morrison.  ^ 

Asfldgnmoit  28,  charge  9:  Practically  samo 
as  8. 

Assignment  26,  charge  12:  If  yoa  believe  from 
the  evidence  In  thia  caae  that  plaintiff  made  a 
trip  to  Pell  City  after  the  deatii  of  Us  son,  and 

that  he  there  found  out  that  the  telegram  in 
question  had  never  been  delivered  to  said  John 
M.  Morrison,  and  that  thereafter,  with  knowl- 
edge of  the  facta  that  said  telegram  bad  not  been 
ddivered  if  the  jury  should  find  snch  to  be  the 
facts,  plaintiff  paid  charges  to  defendant's 
agents  at  Moandville  for  the  transmission  of 
said  telegram,  then  the  jury  must  find  the  issue 
in  favor  of  defendant. 

Awignment  27,  charge  13:  If  you  are  rea- 
sonably satisfied  from  the  evidence  in  thia  case 
that  plaintiff  did  hot  pay  defendant  or  defend- 
ant's agent  at  Moundville  any  money  aa  charges 
for  the  transmission  of  said  telegram  nntU  after 

Jilaintiff  had  made  a  trip  to  Pell  Oity,  and  had 
oand  out  that  the  telegram  had  not  been  de- 
livered, then  such  payment  was  voluntary  on 
the  part  of  plaintiff,  and  plaintiff  cannot  recover 
of  defendant  In  this  action  1U17  amount  of  mon- 
ey for  mental  aogoish. 

The  telegram  was  as  follows: 

To  John  B.  Marrison.  Gome  at  once,  Anfost 
now  almost  dead.  Bring  tba  children.  Noman 
Morrison. 

Forney  Johnston  and  W.  B*  O.  GoAe,  botb 
of  Binidngham,  Thomas  BL  KiilKbU  <tf 
Qreensboro,  and  Albert  T.  Benedict  and 
rrands  B.  Stai^  both  of  New  Torfc  Oity,  for 
appellant  Smith  ft  MorroWt  of  Birmingham, 


Edward  de  Cfraffenrled,  of  Tuscaloosa,  and 
EMns  ft  Jack,  of  Qreensboro,  for  aiivelle& 

BVANS,  J.  Appellee  (plaintiff  b^ow)  In- 
stituted his  action  to  recover  damages  for 
failure  to  deliver  a  telegram  sent  to  his 
brother-in-law  from  Moundville,  In  Hale  coun- 
ty, to  Pell  City,  in  St  Clair  county,  advising 
that  appellee's  son  was  at  the  iwint  of  death 
and  requesting  sendee  to  bring  appellee's  ciiil- 
dren  to  Moundville.  The  action  was  ex  con- 
tractu. 

The  complaint  contained  but  one  count, 
which  the  Reporter  will  set  out.  The  message 
was  of  such  character  as  to  advise  appellant 
that  mental  pain  and  anguish  might  ensue 
from  a  breach  ot  the  contract  A  plea  In 
abatement  was  timely  interposed,  challene^ng 
plaintiff's  right  under  the  venue  statute  (sec- 
tion 6112,  Ck)de  lfi07)  to  Institute  his  action 
In  Hale  county,  inasmudi  as  plaintiff  was  a 
resident  of  St  Clair  county  and  the  default 
or  failure  to  deliver  said  message  occurred 
also  in  St  Clair  county.  The  trial  court  sus- 
tained demurrers  to  the  plea;  and  even  if 
it  be  conceded  that  the  demurrers  should 
have  been  overruled,  as  the  plea  contained 
appropriate  averments  as  to  plaintiff's  resi- 
dence and  the  company's  buslnesa  In  St  Glair 
county,  and  also  a  denial  that  the  "Injury  oc- 
curred" in  Hale  county,  yet  the  plea  could 
not  have  been  sustained  under  the  facts  of 
the  case  as  we  Interpret  section  6113;  and 
the  ruling  upon  demurrer,  though  erroneous, 
was  Innocuous.  Going,  pro  ami,  t.  Ala.  Sted 
ft  Wire  Co.,  141  Ala.  637,  87  South.  784. 

[1-S]  We  think  the  complaint  snfBcleirt  to 
withstand  the  attack  of  the  demurrers,  and 
the  ruling  of  the  trial  court  thereon  was  not 
erroneous.  Some  of  the  demurrers  were  In- 
apt as  8i4;>lied  to  an  action  ex  contractu,  and 
others  were  generaL  The  question  of  agency 
between  the  plaintiff  and  the  person  actually 
sending  the  telegram  for  plaintiff  Is  not  spe- 
dflcally  raised  by  demurrer;  and,  while  we 
do  not  express  an  opinion  as  to  whether  such . 
a  demurrer  would  be  mil  or  ill  taken,  we  are 
of  the  opinion  that  the  complaint  was  good  as 
against  the  demurrers  filed.  One  ground  of 
demurrer  argued  challenges  the  sufficiency  of 
the  complaint  because  it  tailed  to  aver  that 
plalntUTs  children  could  or  would  have  been 
present  at  the  death  and  burial,  had  the  tele- 
gram been  promptly  delivered ;  and  counad 
dte  In  support  thereof  a  recent  opinion  by 
thia  court  Western  tTnlon  Tel.  Go.  t.  Haw- 
Una,  70  South.  12.  A  suit  ex  contractu  set- 
ting Qp  the  contract  and  showing  the  breadi 
cotmted  on  la  auffldent  aa  ag^nat  demarrar, 
for  every  breach  of  a  contract  imports  nomi- 
nal damages  In  the  absence  of  mroof  ta  actual 
damages,  and  all  general  or  necessary,  as  con- 
tradistlngnlsbed  to  special  damages,  may  ba 
proved  without  particular  averment  for  de- 
fendant is  pxesumed  to  haTe  notice  that  waA 
are  dalmed;  the  piorpose  of  particularity  In 
the  averment  or  <ilatm  of  apec^  damages— L 
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e.,  such  as  are  the  natural  and  proximate, 
though  not  the  necessary  consequence  of  the 
breach — Is  to  pat  defendant  on  notice  that 
such  will  be  claimed  at  the  trial  and  prevent 
sarprlse.  It  Is  not  the  office  of  a  demurrer  to 
teet  damages  Improperly  claimed;  tbe  count 
should  rather  he  purged  by  motion  to  strike, 
or  objectiomi  to  tbe  evidence,  or  be  limited 
through  charges  to  reach  avcb  vice.  Ala.  Gt 
Sou.  £L  R.  Co.  V.  Tapla,  94  Ala.  229, 10  South. 
286;  L.  &  N.  R.  R.  Oo.  V.  McCool,  187  Ala. 
644.  S2  South.  6S6 ;  TreadweU  v.  TUlls,  108 
Ala.  262,  18  South.  886;  B'ham,  Ry.  Lt.  &  P. 
Co.  V.  Tate,  7  Ala.  App.  617.  «1  South.  32. 
<3ood  pleading  requires  tliat  tbe  ultimate 
facts  and  not  evidential  facts  be  presented 
for  Issue.  Here  the  question  of  whether  the 
4Alldien  could  not  or  would  not  have  atteiid- 
ed  the  death  bed  and  funeral,  vrtiich  tlie  de- 
mnrrer  would  comp^  as  a  necessary  aver- 
ment of  the  complaint,  has  only  a  probative 
or  evidential  bearing  upcoi  the  proof  of  plain- 
tUTs  case,  to  wit,  the  proximate  cause  of  the 
Kpedal  damages  for  mental  anguish.  The 
holding  in  Western  Union  Td.  Oo.  v.  Haw- 
kins, supra,  in  so  ter  as  It  cmflicts  with  tbe 
views  herein  expressed,  Is  overruled. 
Oode,  I G112,  reads: 

"A  fordgn  or  domestic  corporation  may  be 
sued  In  any  county  in  wblcb  it  does  baiduesa  by 
■gent;  bat  all  actions  for  personal  injuries 
must  be  brought  in  the  county  where  the  injut? 
occurred,  or  in  the  county  where  tbe  plaintiff 
reside^  U  snob  corporation  does  business  by 
agent  in  the  cotmty  of  plainUlTs  neldence." 

qneatiws  then  arise:  (1)  Was  this  «x 
cmitraeta  action  one  for  "personal  injuries," 
within  the  meaning  of  said  section;  and,  (2) 
where  did  the  "injury  occur,"  within  the 
meaning  of  that  phrase  as  used  In  said  sec- 
tion? 

lu  Hatcher  v.  South.  Ry.  Ok,  191  Ala.  634, 

68  South.  C6,  which  was  an  actl<m  ex  delicto 

for  the  breach  of  duty  in  the  carriage  of  a 

passenger,  the  court  had  thla  section  before 

ft  and,there  said: 

"^ni6  argument  for  appellant  fai  support  of 
the  first^stated  contention  necessarily  resolves 

itself  into  the  affirmation  of  tbe  proposition  that 
a  'personal  injury,'  to  come  within  the  purview 
of  section  6112.  must  be  a  direct  physical  hurt 
to  the  body.  Hiis  eoort,  In  the  case  of  Oarri- 
■on  V.  Burden,  40  Ala.  613,  515,  616,  while  in- 
terpreting tbe  phrase  Injuries  to  tbe  person,' 
in  tbe  statute  governing  toe  survival  of  actions 
y-a  phrase  at  least  susceptible  of  an  Interpreta- 
tion more  favwable  to  the  appellant's  view  of 
tbe  proper  meaning  of  the  words  'personal  In- 
juries' in  section  6112 — it  was  expressly  ruled 
that  tbe  signification  and  effect  of  the  phrase 
could  not  be  restricted  to  'direct  physical  burta 
to  tbs  body  of  a  person.'  Tbe  soundness  of 
the  stated  doctrine  of  the  cited  dedalon  hu 
been  particularly  recognized  in  Long  v.  Booe, 
106  Ala.  670,  17  South.  71&  The  like  doctrine 
was  reiterated  and  illustrated  In  the  case  of 
Jtf  erson  t'ertilizer  Co.  v.  Rldi,  182  Ala.  688,  62 
South,  40.  It  is  well  and  generally  settled, 
we  tiiink,  that  injuries  to  the  person  or  personal 
injuries  comprehend  mental  distress,  annoy- 
ance, inconvenience,  humiliation,  and  such  other 
manifestations  of  disturbed  or  perturbed  feel- 
ings as  ordinary  persons  are  auppoeed  to  be 
-  sulSect  to.   Tbe  following  authorities  may,  in 


that  connection,  be  read  with  Interest  and  profit: 
Sou.  Ry.  Co.  V.  HobsonJ4  Ala.  App.  408]  58 
South.  761 ;  Morton  v.  W.  D.  T.  Co.,  130  N.  0. 
299,  41  S.  E.  484:  W.  U.  T.  Co.  v.  Kauffman 
(Ter.  Civ.  App.)  107  S.  W.  630 :  McKeurie  v. 
Doraa,  39  Mont  693,  104  Pac.  677;  Johnson  v. 
Bradstreet,  87  Ga.  79. 13  S.  E.  250;  McDonald 
V.  Brown.  23  R.  X.  646.  61  Ati.  213,  58  L.  R. 
A.  768,  91  Am.  St  Rep.  659;  HutcbersoUs  v. 
Dnrden,  118  Oa.  987,  89  S.  El  495.  64  L.  R.  A. 
811;  State  V.  Rosa,  24  N.  D.  586.  139  N.  W. 
1051;  Riddle  v.  MacFadden,  201  N.  Y.  215,  94 
N.  B.  644.  We  do  not  think  the  qoestlmi  is  de- 
batable." 

The  question  Uien  recnis:  Since  the  iflain- 
tltf  elects  to  waive  the  tort  and  me  for  the 
breach  of  the  contract,  does  he  ipso  fa.cto  bo 
alter  his  action  that  it  cannot  be  said  to  be 
one  for  "pers<mal  injuries**?  In  other  words, 
what  stamps  the  action  as  one  for  "personal 
injuries,"  the  form  or  the  subject-mattw? 

The  intrinsic,  substantive  nature  that  In- 
heres in  the  right  of  action  cannot  be  lost 
sight  of  because  the  fancy  of  the  pleader, 
Meeting  between  the  concurrent  remedies  of 
assumpsit  and  case,  prefers  to  present  his 
grievance  in  the  garb  of  the  former  rather 
than  the  latter.  If  this  be  not  true,  then  tbe 
pleader  could  choose  bis  venue  at  will,  the 
statute  to  the  contrary  notwithstanding;  so 
the  court  will  have  regard  to  the  substance 
rather  than  the  form  to  ascertain  whether 
the  action  be  one  for  "[>ersonal  injuries"  as 
that  phrase  Is  used  in  said  section  6112. 

Assuming  then  the  action  sub  Judice  to  be 
one  for  "personal  Injuries,"  did  the  "Injury 
occur"  in  Hale  county,  in  tbe  sense  that  that 
phrase  is  employed  in  section  61127 

This  section  brings  forward  In  the  Code 
1907  the  amendatory  venue  act  relating  to 
personal  injury  suits  enacted  March  6,  1903 
(Acts  1903,  p.  182),  and  the  then  and  prior 
existent  general  venue  statute  (section  4207, 
Code  1896)  has  been  brought  forward  and 
codified  In  the  present  Code  as  section  6112. 
These  two  statutes,  being  in  pari  materia, 
should  be  craustmed  togetha.  Section  8110 
reads: 

"AU  actions  on  contracts,  except  as  may  be 
otherw^e  provided,  must  be  brought  In  the 
county  in  which  the  defendant  or  one  of  tbe 
defendants,  rraides,  if  such  defendant  has  within 
the  state  a  permanent  reddence ;  all  other  per- 
sonal actions,  if  tbe  defendant,  or  one  the 
defendants,  has  within  tbe  state  a  permanent 
residence,  may  be  brought  in  the  county  of  such 
residence,  or  in  the  county  in  which  the  act  or 
omission  complained  of  may  have  been  done,  or 
may  have  occurftd.  All  actions  for  th»  recovery 
of  land,**  eta 

Just  what  was  In  the  l^slatlve  mind  In 
using  the  phrase  "where  the  injury  occurred" 
in  section  6112  Is  not  altogether  clear  or  free 
from  difficulty.  At  common  law.  personal  ac- 
tions were  transitory  and  might  be  brought 
wherever  service  could  be  had  upon  the  per- 
son. Our  venue  statutes,  being  In  derogation 
and  abridgment  of  this  privilege,  are  not  to 
derive  anything  by  way  of  Intendment  so  as 
to  be  extended  beyond  the  express  mactment 
of  the  legislative  wlU, 

Ordinarily,  the  paramonnt  o^l^^^,^ 
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determlnli^  Hie  place  to  InsUtate  suit  Is: 
Wbere  did  the  cause  of  action  arise,  1.  e., 
where  did  the  unlawful  act  or  omission  take 
place?  The  word  "Injury"  In  a  technical 
sense  ordinarily  signifies  a  tort  and  la  defined 
by  BouTier  as  "a  wrong  or  tort"  and  of 
similar  Import  Is  22  Cyc.  1064.  "Injury"  Im- 
plies an  unlawful  invasion  of  one's  rights, 
and  hence  imports  at  least  nominal  damages. 
The  words  "Injury"  and  "damage"  are  not  In- 
frequently confounded  and  used  loosely  as 
synonymous  or  interchangeable,  whereas  In 
strictness  they  are  widely  rarlant,  bearing  to 
one  another  the  relation  of  cause  and  effect ; 
the  injuria  being  the  unlawful  Invasion  of 
one's  rights  or  property,  whereas  the  damnum 
Is  the  extent  or  measure  of  that  Invasion.  So 
that,  if  technical  significance  be  given  the 
words  of  the  statute,  "where  the  Injury  oc- 
curred," it  would  refer  to  a  tort  and  mean 
where  the  cause  of  action  arose;  In  the  In- 
stant case  meaning  the  default  in  delivery 
of  the  message,  which  was  In  St.  Clair  county. 

But  we  are  of  the  opinion  that  when  the 
Le^lature  employed  the  phrase  "injury  oc- 
curred," in  section  6112,  it  did  not  have  in 
contemplation  or  Intend  the  technical  signifi- 
cation of  that  phrase,  drawing  the  distinction 
above  Indicated;  but  rather  employed  It  loose- 
ly In  the  popular  sense  of  where  the  damage 
occurred  or  "accident"  took  place.  This  In- 
terpretation Is  In  a  measure  superinduced 
and  fortified  by  reference  to  section  6110, 
Code  1907  (section  4205,  Code  1896).  It  will 
be  observed  that  this  section,  before  th« 
amendment  In  section  0112,  fixed  and  con- 
trolled the  waaxn  for  all  per8<Hial  action^-* 
tort  and  contract— fixing  the  Tome  (1)  tn 
both  tort  and  contract  actions  at  the  resi- 
dence of  the  defendant  (or  one  of  the  defend- 
ants), and  (2)  in  cases'Ot  tort  "in  the  county 
In  whldi  the  act  or  omission  cranplalned  of 
may  have  teen  done,  or  may  have  oocnrred." 

One  of  the  changes  wrought  by  the  amend- 
ment reversed  Qie  condition  as  to  residence, 
providing  that  actfons  for  personal  injuries 
be  brou^t  In  the  county  of  tbe  plaintitr's  In- 
stead of  detendanfa  residence;  the  other, 
that  suit  be  brought  "in  the  comity  where 
the  injury  occurred,"  Instead  of  "in  the  coun- 
ty In  which  tfie  act  or  omission  coDqtlalned 
of  may  have  been  dime,  or  may  have  occur- 
red." Bad  the  Legislature  no  Intention  to 
lee^slate  upon  any  other  subject  except  the 
plaintUTs  or  defendant's  resldettce,  undoubt- 
edly the  amendment  would  have  related  only 
to  that  phase  of  the  matter ;  but  It  Is  slgnlfl- 
cant  that  the  amendment  also  fixed  the  venue 
where  the  "Injury  occurred,"  instead  of  em- 
ploying the  language  of  the  old  statute, 
"where  the  act  or  omission  occurred." 

We  doubt  not  that  the  unusual  or  anoma- 
lous condition  ever  occurred  to  the  legislative 
mind  that  the  act  or  omission  might  occur  In 
one  county  and  the  damages  proximately  flow 
therefrom  in  another,  but  rather  that  the  in- 
juria and  damnnin  ware  regarded  as  so  in- 


timately interwoven  and  correlated  as  to  be 
coincident  in  locality. 

In  giving  effect  and  operation  to  the  legis- 
lative Intent,  Instances  will  readily  occur  to 
the  mind  where  it  would  be  difficult,  if  not 
impossible,  to  localize  the  damages,  as  might 
readily  be  done  with  regard  to  the  tort  or 
cause  of  action,  e.  g.,  the  mental  anjfoiah  of 
the  sender  of  a  death  message  might  be  suf- 
fered in  a  half  dozen  counties  by  reason  of 
the  deprivation  of  comfort  and  consolation 
on  a  funeral  train,  or  where  an  express  mea- 
Benger  contracted  pneumonia  on  his  route 
because  of  failure  or  negligence  ta  heating  of 
his  car.  It  would  be  quite  a  difilcult.  If  not: 
imp<»8lble,  thing  to  say  that  the  messenger 
contracted  his  cold  In  one  county  rather  than 
another;  so  that,  where  the  damage  Is  suf- 
fered in  more  than  one  county,  the  plaintiff 
may  bring  his  action  in  any  county  In  which 
he  suffers  damage,  electing  in  which  be  will 
sue. 

We  do  not  consider  the  effect  of  secti<ni  232 
of  the  Constitution  ttpmi  the  VMine  in  this 
case;  for  au^t  that  appears  from  the  plead- 
ings, the  appellant  may  be  a  domestic  corpo- 
ration, construing  the  complaint  most  strong- 
ly against  the  pleader.  It  follows  from  what 
we  have  said  that,  since  appellee  suffered 
damage  In  Hale  county  and  was  a  resident  of 
St.  Clair  county,  either  forum  was  open  to 
him. 

A  review  ot  the  several  assignments  of  er- 
ror relating  to  the  testimony  does  not,  we 
think,  disclose  prejudicial  error. 

[4]  It  la  argued  that  the  complaint  fall* 
to  show  a  contractual  relation  between  the 
parties  to  the  suit,  because  the  averment  is 
that: 

"The  defendant  Id  considerBtlon  of  the  pay- 
ment to  it  by  or  for  the  plaintiff  of  a  certaia 
sum  of  money  or  of  the  liabOIty  incurred  by 
the  pl&intlB  to  pay  a  certain  sum  of  money  un- 
dertook," eta 

In  other  words,  that  the  complaint  la-  no 
stronger  than  its  weakest  alternative  aver- 
ment, and  non  consiiat  If  money  was  paid 
"for"  the  plaintiff  he  may  be  a  stranger  to  or 
beneficiary  of  the  contract  and  perchance  not 
the  sole  beneficiary,  and  predicated  on  this 
supposed  absence  of  a  contractual  relaticKi  a 
numlKr  of  refused  charges  were  asked  anQ 
are  now  assigned  as  error. 

[6]  While  the  complaint  may  be  said  to  be 
somewhat  Inartlfidally  drawn,  it  is  not  open 
to  the  criticism  directed  against  it,  for  Its 
meaning  Is  certain  to  a  common  Intent  and 
it  would  be  a  strained  and  unreasonable 
construction  that  would  Infer  plaintiff  to  be 
a  beneficiary  and  not  a  party  to  the  contract 
PlalntUTs  testimony  showed  that  he  was  a 
mile  or  mile  and  a  half  out  of  Moundville  In 
Hale  county  at  the  bedside  of  his  son. 
When  the  son  was  at  the  point  of  death, 
plaintiff  instructed  one  H.  J.  Dockery  to  send 
the  telegram  In  question.  In  order  to  send 
the  message,  Dockery  bad  to  employ  the  tele- 
phone and  also  enlist  the  services  of  one  or 
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two  otber  people  to  get  the  telegram  to  ap- 
pellant'a  office;  and  on  the  question  of  tlie 
agency  of  these  Intermediaries  certain  of  the 
refused  charges  are  predicated.  Suffice  It  to 
887  that,  when  the  appellee  instructed  Dock- 
ery  to  send  the  telegram,  he  clothed  him  with 
such  authority  as  to  means  and  instrumen- 
talities as  might  be  necessary  or  proper  to 
efCectoate  the  purpose  of  having  app^ant  re- 
ceive and  send  the  message.  The  relation  ot 
prlnci[>al  and  agent  does  not  depend  on  ex- 
pvesB  appointment  and  acceptance,  bat  It 
may  be  implied  from  the  words  and  conduct 
of  the  parties  and  the  circumstances  ot  the 
case.  31  Gyc  1217.  Then,  too,  apptilee 
might  hare  ratified  and  conflrmed  what  his 
agent  Dockery  did.  However,  these  ques- 
tions of  agency  and  contract  were  for  the 
Jury. 

U-l]  We  have  carefully  reviewed  appel- 
lant's written  requests  for  charges.  Under 
the  issues  and  tend«icles  of  the  testimony 
charges  embraced  within  assignments  17  and 
19  were  properly  refused,  being  requests  for 
the  genntil  affirmative  charge.  Charges  em- 
braced within  assignments  16,  16,  and  18, 
were  also  properly  refused,  being  invasive  of 
the  province  of  the  Jury.  Charge  No.  6  em- 
braced in  assignment  20  was  properly  refus- 
ed as  misleading  and  Invasive  under  the  com- 
plaint as  framed,  for,  If  a  valid  contract  was 
made  and  appellee  had  "Incurred  liability" 
for  the  fee  or  toll,  Its  voluntary  payment 
would  not  relieve  the  defendant  from  ItabU- 
Ity  for  bread)  of  the  contract.  Charges  on- 
braced  within  assignments  21,  24,  26,  28,  and 
SO,  were  properly  refused,  because  there  was 
no  reatdiemraC  upon  the  plalntUt  that  he 
Bhoold,  in  order  to  snstaln  his  action,  show 
a  snccesBlTe  line  of  agendas  or  saba^ndes 
operating  through  the  several  parties  or  in- 
termediaries assisting  In  dellvNlng  the  mes- 
sage to  the  defendant  company  for  trans- 
mlssbra.  It  was  enou^  If  the  proof  showed 
that  the  p«aon  delivering  the  message  to  the 
defendant  company  was  acting  In  behalf  of 
plalntur  as  his  agent  or  snbagent,  and  that 
the  defendant  company  accepted  It  for  trans- 
mlssion.  Charges  embraced  within  assign- 
ments 22  and  23  were  properly  refused,  be- 
cause th^  predicated  nonliability  unless  the 
Jury  found  that  the  contract  was  made  for 
the  sole  benefit  of  plaintiff  or  that  Gea  B. 
Pickens  was  agent  of  plaintlfr,  and  n<Hi  con- 
stat the  evidence  afforded  an  Inference  he 
might  have  been  defendant's  agent  In  receiv- 
ing the  message,  which  would  have  fastened 
liability  upon  the  defendant  upon  Its  subse- 
quent acceptance  for  transmission ;  and,  fur- 
ther, because  It  pretermits  condderatlon  of 
all  question  or  Inferrace  of  an  implied  con- 
tract to  be  derived  from  the  company's  ac- 
ceptance of  a  telegram  signed  in  the  name  of 
lOaintlfC. 

Assignments  26  and  27:  The  vt^nntary 
payment  of  the  consideration  after  the  breadi 
of  the  contract  did  not  relieve  the  defend- 


ant from  liability  for  damases  resulting  frcna 
a  breach  of  contract 

[I]  Assignments  Nos.  29,  31,  32,  33,  34, 
and  36,  will  be  treated  as  waived,  as  they 
are  not  dlscnssed  In  appellant's  brief. 

[10]  A  motion  for  a  new  trial  predicated 
upon  errors  in  law  should  point  them  out. 
Moneagle  ft  Ca  v.  lilvingston,  160  Ala.  662, 
43  South.  840;  Ewart  Lumber  Ca  v.  Ameri- 
can Cement  Plaster  Co.,  9  Ala.  App.  152,  02 
South.  560 ;  Ala.  Mid.  By.  Co.  v.  Brown,  120 
Ala.  282,  29  South.  548;  Winter  &  Loeb  v. 
Jndklns,  106  Ala.  259,  17  South.  627. 

[11, 12]  A  verdict  and  Judgment  was  had 
for  $806 ;  but  npMi  the  motion  for  a  new  tri- 
al appellee  entered  a  remittitur  of  $308,  thus 
rednclng  the  amount  to  $500.  A  further  In- 
sistence of  the  motion  for  a  new  trial  Is  that 
the  Jury  arrived  at  Its  verdict  Illegally,  1.  e.. 
by  means  of  a  quotient  verdict.  A  reading  of 
the  affidavit  of  Thomas  B.  Knight,  of  coun- 
sel for  defendant,  would  very  strongly  con- 
vince one  that  such  was  the  case;  but  one 
of  the  Jurors  testified  In  opposition  to  the 
motion  and  very  positively  denied  that  any 
agreement  or  understanding  was  entered  In- 
to by  the  Jury,  and  that,  on  the  contrary,  it 
was  explained  or  mentioned  In  the  Jury  room 
that  axdi  an  agreement  would  vitiate  the 
verdict  He  dM  testify,  however,  that  the 
amounts  were  set  down  by  each  Juror  and 
then  the  aggregate  was  divided  by  12  to  as- 
COTtaln  the  quotient;  but  the  Juror  testified 
that  it  war  understood  that  this  procedure 
should  not  be  binding  upon  any  of  the  Jury, 
and,  in  fod;,  thereafter  the  matter  was  fur- 
ther discussed  for  some  time  before  render- 
ing the  verdict.  The  test  is  a  preconcerted 
understanding  or  agreement  to  abide  the  re- 
sult; and,  as  the  trial  Judge  heard  the  testi- 
mony, we  are  unable  to  say  that  be  plainly 
erred  in  his  conduslon  upon  the  motion. 
B'ham,  By.  Lt  ft  P.  Co^  T.  Bfoore,  148  Ala. 
116,  42  South.  1024. 

After  careful  ccmstderatlott  of  this  record, 
we  find  no  reversible  error,  and  the  judg- 
ment of  the  trial  court  is  afflrmed. 

Affirmed. 

On  Rehearing. 

BROWN,  J.  [1 3]  On  the  ordinal  consider- 
ation of  this  case,  the  writer  entertained  the 
view  that  the  demurrers  to  the  defendant's 
plea  in  abatement  were  pn^erly  sustained, 
and  hence  concurred  in  the  conduslon  that 
the  Judgment  should  be  affirmed.  The  rea- 
sons impelling  this  conclusion  are  that  the 
cause  of  action  dedared  on  is  the  breach  of 
a  contract,  and  the  plaintiff's  right  of  re- 
covery Is  dependent  upon  his  right  to  recov- 
er damages  separate  and  distinct  from  such 
as  may  have  resulted  from  mental  anguish. 
Blount  V.  W.  U,  T.  Co.,  126  Ala.  105,  27 
South.  779;  W.  U.  T.  Co.  v.  Krichbaum,  132 
Ala.  636,  31  South.  607.  When  the  plaintiff 
establishes  his  right  to  recover  damages  for 
the  breach  of  the  contract,  though  It  be  only 
nominal  damages,  then 
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pain  and  angnish  "may  be  superadded.** 
Blount  T.  W.  U.  T.  Co.,  Btipra ;  W.  tr.  T,  Ca 
T.  Rowell.  163  Ala.  295,  45  South.  73. 

This  being  true,  the  right  to  recorer  Qom- 
Inal  damages  In  this  case  Is  the  sine  qua 
non  of  the  cause  of  action;  and  the  snlt  is, 
in  theory  and  substance,  an  action  oa  con- 
tract, and  not  an  action  for  personal  injuries 
within  the  meaning  of  section  6112  of  the 
Code.  The  Constitution  (section  232)  fixes 
the  venue  of  suits  against  foreign  corpora- 
tlona  tliat  have  qualified  to  do  buslneas  in 
this  state  in  this  language:  "Sndi  ciH^pora- 
tion  may  be  sued  in  any  eonnty  where  it 
does  business." 

The  other  members  of  the  court  concur  In 
these  TiewB,  and  the  application  for  rehearing 
la  overruled. 

AroUcatkm  overruled. 

OB  Ala.  App.  US)  ' 

WB8TBRN  UNION  TSIiEORAFH  00. 
BOTAIi.   (8  Div.  2870 

<Oourt  of  Appeals  of  Alabama.  Dee.  10,  l9ieL 
Rehearing  Denied  Jan.  12,  1917.) 

1.  ^KXXOBAPHS  AITD  TeXJCFHONES  «=>78(2)  — 
NONDKUVEKT  OF  TBLEQBAM— QUBSHON  FOB 

Jdbt—Stipulatioh— Contract. 
Where  the  tel^am  offered  in  evidence 
which  was  written  on  a  blank  containing  the 
stipulation  against  delivery  outside  a  balf-mile 
limit  relied  on  by  the  defendant,  was  not  posi- 
tively identified  as  the  original  tel^ram  wnidi 
defendant  undertook  to  transmit,  and  the  only 
other  evidence  on  that  issue  was  the  testimony 
of  defendants  agent,  which  did  not  prove  the 
stipulation  literally  as  pleaded,  nor  uiow  that 
the  blanks  referred  to  in  his  testimony  contain- 
ed the  st^nlation,  the  court  could  not  say  as  a 
matter  of  law  that  the  stipulation  was  part  of 
the  contract,  but  that  was  a  questim  lor  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  TeUgraphs 
and  TeleiAones,  Cent  Dig.  i  76.] 

2.  TELEOaAPHB  AND  TbLEFBONBS  4=»73(1)  — 
NONDCLIVKBT  OF  TELEGXAX  —  BviDBNOB  — • 
CUSTOK. 

In  an  acti<m  for  failure  to  deliver  a  tele- 
Bram,  where  the  defense  was  that  the  addressee 
lived  outside  the  limits  within  which  the  de- 
fendant undertook  to  deliver,  evidence  as  to  a 
custom  for  d^endant  to  deliver  outside  thoae 
limits  if  it  knew  the  residence  of  the  addressee 
held  sufficient  to  Justl^  the  refusal  of  the  af- 
firmative diarge. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  }  76.] 

8.  TKUBOBAPHS  and  IkLBFHOKSa  «=s>68<3)— 

NoMDSxivrar  OF  Txlbobah— Lxabiutt  fob 
Hbivtai.  AnouxsH  —  Khowledox  of  Ocnc- 

PANT. 

Where  a  telegraph  company  failed  to  de- 
liver a  telegram  announcing  that  the  sender 
would  go  to  attend  his  son's  funeral,  after 
transmitting  other  telegrams  which  informed 
the  company  of  the  situation,  its  liability  for 
the  mental  angnish  caused  by  failure  to  attend 
the  funeial  is  not  defeated  by  the  fact  that 
the  funeral  was  held,  because  of  failure  to  bear 
ftom  plaintiff,  at  an  hour  earlier  than  that 
stated  in  one  of  the  delivered  tel^crams,  since 
tbe  company  could  not  rely  on  the  atated  time 
for  the  funerai  or  assume  that  it  would  not  be 
changed. 

[Ed.  Note.— For  other  cases,  see  Tdegia]^ 
and  a^lephones,  Cent  Dig.  |  70.] 


4.  Teuobaprs  aud  TkUEPHoiras  «s»74CL)  — • 
Bbqubsibd  Chabob— lonoBiifo  Issxjxs. 

In  an  actirat  for  failure  to  deliver  a  tele- 
gram, where  tbe  replication  alleged  a  castora 
to  deliver  telegrams  beyond  its  free  delivery 
limit  a  requested  charge,  that  it  was  not  the 
duty  of  defendant's  agent  to  know  the  residence 
of  parties  living  outside  the  delivery  limits,  was 
properly  refusra  as  ignoring  the  issue  as  to  the 
custom. 

lEd.  Note^For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  77.] 

5.  fntLBOBAFHB  AND  TBLXPH0IfB8  ^=974(1)  — 
RBQUKSIVn  GhABGB— lOKOBIHO  Ibsubs. 

In  an  action  for  failure  to  ddiver  a  tele- 
gram, where  the  plea  set  up  a  stipulatiMi  of  the 
contract  as  contained  in  the  blank  on  whldi  the 
message  was  written  against  delivery  outside 
certain  limits,  and  a  special  re^ication  thereto 
alleged  a  custom  to  d^ver  outnde  those  limits, 
a  requested  charge  that  if  the  operator  in  writ- 
ing out  the  messaee  on  one  of  the  blanks  did  so 
as  the  agent  of  the  sender,  the  Jury  could  not 
find  for  plaintltt,  was  properly  refused. 

[Ed.  Note.— Fcv  otiier  cases,  see  Telegraphs 
and  l^lephwies,  OMt  Dig.  {  77.] 

Appeal  from  Circuit  Court,  Montgomery 
County  ;^  W.  W.  Fearson,  Judge. 

Action  by  J.  O.  Royal  against  the  Western 
Union  Tdegraph  Company  for  damages  for 
delay  in  the  delivery  of  a  telegram.  Judg- 
ment for  the  plaintlfl,  and  defendant  ap- 
peals. Affirmed. 

A  telegram  dated  at  Sprague,  Ala.,  and 
addressed  to  A.  B.  Perdue  at  Hartford,  Ala., 
"Will  leave  here  in  the  morning  for  Hart- 
ford," was  not  delivered  in  a  reasonable 
time.  The  complaint  avers  further  that  sev- 
eral telegrams  had  passed  between  the  par- 
ties relative  to  the  illness  and  death  of  plaln- 
tifTs  son  at  Hartford,  and  that  the  telegram 
above  set  out  was  sent  In  order  that  Perdue 
might  know  that  plaintlfC  was  coming,  and 
so  delay  the  funeral  until  plaintiff  could  ar- 
rive ;  that  all  tbe  telegrams  were  handled  b7 
the  same  operator,  both  at  Sprague  and  at 
Hartford;  and  that  defendant  knew  or  had 
notice  that  a  failure  to  deliver  said  telegram 
within  a  reasonable  time  would  probably  re- 
sult In  great  grief  and  mental  angnish  to 
plaintlfl. 

The  sobstance  of  plea  8  appears  In  tbB 
opinion.  The  repUcatlcm  to  plea  8  was  ttiat, 
at  fha  time  said  telegram  was  received  by 
def^dant  at  Its  Hartford  office,  was  the 
custom  of  defendant  to  deliver  telegrams  be- 
yaai  tbe  free  delivery  limit  estaUlah^  by 
said  defendant  for  Qie  government  at  the 
Hartford  office,  and  within  limits  within 
irtdch  said  A.  B.  Pordne  resided  witliont 
requiring  any  previous  reqnest  for  fhe  pay- 
ment of  any  eztia  charge  on  tbe  part  the 
sender.  Tbe  wal  charge  of  the  court  in  this 
ctmnectlon  Is  as  follows: 

"If  you  reasonably  find  from  the  evidence  here 
that  Perdue  lived  three-quarters  of  a  mile  from 
the  office,  and  that  it  was  customary  on  the  part 
of  defendant  to  deliver  messages  of  this  sort 
free  of  charge,  free  of  extra  charge,  within  a 
radius  of  three-quarters  of  a  mile,  then  tlie  fact 
that  the  house  was  beyond  the  halt-mUe  limit 
would  not  be  a  dtfense  in  this  case." 
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It  ftppean  that  the  ori^al  hour  of  the 
funeral  was  2  p.  m.,  but  that  the  fnneral  waa 
changed  and  bad  at  10:30  a.  m.;  Perdue  tes- 
tifying that  the  funeral  was  changed  because 
his  brothers  had  come  In  during  the  night, 
and  they  were  not  expecting  his  father,  as 
we  had  not  then  heard  from  him.  The  fu- 
neral was  held  on  the  10th,  the  day  following 
the  flUng  of  the  t^egram  referred  to. 

The  following  charges  were  refused  to  de- 
fendant: 

(2)  If  the  jury  bellere  the  evidence  In  tills 
case,  they  tnost  not  award  plahitiff  any  smn  on 
aocoant  of  any  mental  pahi  or  anguUh  that  you 
may  find  from  the  evidence  that  plaintiff  snf" 
fered  by  reason  of  the  acts  or  omissions  oC  de- 
fendant mentioned  in  the  complaint. 

(Sf  While,  ander  the  law,* it  was  the  duty  of 
defendant's  manager  at  Hartford  to  know  the 
residence  of  those  Uving  wltlnn  one-half  mile  of 
defendant's  office  there,  it  was  not  his  duty  to 
know  the  residence  of  parties  living  outnde 
those  limits. 

(4)  If  yon  believe  from  the  evidence  in  this 
case  that  the  operator  Johnson,  in  writing  out 
the  message  on  one  of  defendant's  blanks,  did 
BO  as  the  a|reDt  of  Royal^  the  sender,  you  cannot 
find  a  verdict  for  pluntiff. 

Rnsbton,  Williams  &  Crenshaw,  of  Hcmt- 
gomery,  for  appellant.  HUI«  Hill,  Whiting  A 
Stem,  of  Mon^mety,  for  appellee. 

BROWN,  J.  [1]  The  telegram  offered  in 
evldoice,  dated,  "Spragne,  Ala.,  JjOj  0, 1914," 
pnrportiDg  to  have  been  written  aa  a  blank 
containing  the  sttpulatloa  set  up  In  the  de- 
fendant's special  plea  3,  to  wit: 

'Telairams  win  be  delivered  free  within  one- 
half  mile  of  the  company's  office  in  towns  of 
5,000  iKVuIation  or  less.  Beyond  th^e  limits 
the  company  does  not  undertake  to  make  de- 
livery, but  wfD  without  liability,  at  sender's 
request,  as  his  agent  and  at  his  expense,  en- 
deavor to  contract  for  him  for  snch  delivery  at 
a  reasonable  price  " 

—was  not  positively  Identified  as  the  orig- 
inal telegram  which  the  defendant  under- 
took to  transmit  and  deliver  for  the  plalntifC. 
The  telegram  not  being  positlTely  Identified 
as  the  original,  its  Identity  waa  left  to  In- 
ference, and  hence  was  a  question  for  the 
Jozy.  The  only  other  evidence  toudilnsr 
tlie  subject  as  to  what  the  blanks  used  by 
the  defendant  contained  was  that  of  the 
defendant's  agent  QuilUan,  whose  testimony 
does  not  prove  literally  the  stipulation  as 
pleaded;  nor  does  his  testimony  show  that 
the  blanks  referred  to  In  his  testlmoay  con- 
tained the  statement  that  the  telegram  bad 
been  taken  by  the  telegraph  company  sub- 
ject to  the  stipulation  aa  averred  In  the  plea. 
Therefore  the  court  could  not  say,  aa  a  mat- 
ter of  law,  bad  there  been  no  replication  to 
this  plea,  that  the  defense  set  np  was  soa- 
talned  by  the  undisputed  evidence. 

[2]  Furthermore,  there  was  some  evidence 
tending  to  sustain  the  plalntUTs  special  repli- 
cation to  the  defendant's  special  plea  8. 
The  defendant's  agent,  who  testified  that  he 
bad  been  In  its  employ  for  20  years,  farther 


OS 

testified  to  facts  tending  to  show  that  It 
was  a  custom  for  the  defendant's  agent  to 
deliver  messages  at  Hartford  outside  of  the 
free  delivery  limits  when  the  residence  of 
the  sendee  was  known,  and  without  extra 
charge;  and  the  fact  that  the  tmdlsclosed 
purpose  of  the  agent  was  for  the  accommoda- 
tion of  the  patrons  of  the  company  would 
not  change  the  effect  of  this  evidence  un- 
der the  issues  formed  In  this  case.  What  we 
have  said  Justified  the  court's  refusal  of  the 
affirmative  charge  requested  by  the  def^d- 
ant,  and  In  giving  the  instructions  in  the 
oral  charge  to  which  an  exceptlcm  was  re- 
served. 

[3]  We  cannot  agree  with  the  contention 
of  appellant  that  the  fact  that  the  hour  for 
the  funeral  service  was  changed  without 
notioe  to  it  relieved  it  of  liability  for  dam- 
ages for  mental  anguish  suffered  by  the 
plaintiff,  when.  If  the  message  bad  been 
promptly  delivered,  the  hour  for  the  funeral 
might  not  have  been  changed  and  the  dam- 
age averted. 

The,  contract  for  the  transmission  of  the 
telegram  from  Perdue  to  Royal,  which  was 
promptly  transmitted  and  delivered,  advising 
Royal  of  bis  son's  death  and  the  time  fixed 
for  the  funeral,  and  the  one  with  Royal  tor 
transmission  and  delivery  of  ttw  tel^cram 
from  Royal  to  Perdue  advl^ng  when  Royal 
would  embark  on  his  Journey,  were  two  ae^ 
arate  and  distinct  transactions;  and,  while 
the  fact  of  the  sending  of  the  first  message 
was  admissible  as  evidence  showing  that 
Royal's  presence  was  desired  at  the  funeral, 
It  cannot  be  made  a  predicate  to  excuse 
the  defendant's  negligence  In  falling  to 
promptly  transmit  and  deliver  the  telegram 
from  Royal  to  Perdue.  When  the  defendant 
accepted  this  telegram,  the  contract  which 
the  law  implies  from  the  transaction  imposed 
on  it  the  duty  to  promptly  transmit  and 
deliver  It  to  the  sendee.  It  liad  no  right  to 
rely  on  the  fact  that  the  funeral  was  not 
to  take  place  until  2  o'clock,  or  assume  that 
the  time  would  not  he  changed.  As  we  have 
said,  the  fact  that  Perdue  sent  the  first  tel- 
egram to  the  plaintiff  was  evidence  that  his 
presence  at  the  funeral  was  desired  and  clear- 
ly authorized  the  Jury  to  draw  an  inference 
that  the  time  of  the  funeral  would  not  have 
been  changed  if  the  defendant  had  promptly 
transmitted  and  delivered  the  telegram  In 
question.  Charge  2  waa  ther^ore  refused 
without  error. 

[4]  Charge  4  ignores  the  issues  presented 
by  the  special  replication,  and  was  properly 
refused. 

[6]  There  was  no  error  in  refusing  charge 
6.  W.  U.  T.  Co.  V.  Hawkins,  70  South.  15, 
is  overruled  in  W.  U.  T.  Co.  v.  Morrison,  74 
South.  8a 

No  error  appearing  In  the  record,  the 
Judgment  Is  afflrmad. 
Affirmed. 
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0&  Ala.  App.  560) 

BOOEBS  at  tix.  T.  wurrrLB.  (7  XMt.  89a) 

(Court  of  Appeals  of  Alabama.   Jan.  0,  1017.) 

L  Dbtzkux  *»6— Natubb.  ,       ,  ^ 

The  gist  of  the  actiou  of  dvtums  i*  the 
wrongful  detention  of  the  property  of  plalntuT 
by  defendatit. 

[Ed.  Note.— For  other  eiMs,  we  Detinue, 
Cent  Dig.  H  10.  11. 

For  other  defloltioDa,  see  Words  and  Phtaaee, 
First  and  Second  Series,  Detinue.] 

2.  DBtiNOT  «»5— Tnx«  and  Possession. 

To  recover  in  detinue,  plaintiff  must  not 
only  show  goieral  or  spedal  property  In  the 
chattel,  but  he  miut  be  entitled  to  fmmediate 
possesson. 

mi.  Note.— For  other  cases,  'aee  Detlnae, 
Cent  Dig.  K  5-0.] 

8.  JuDOMBNT  «9=5235— On  Tmal  or  Ibsois— 

JUDOUBNT  rOB  OnB  OB  MOBE  GOPA^IEa. 

Where  two  parties  join  as  plaintiffs  In  sn 
action  at  law.  both  mnst  bQ  entitled  to  recover 
or  neither  can  recover. 
[Ed.  Note.— For  other  cases,  see  Jndgment, 

Gent  Dig.  H  414,  429.] 

4.  Plkdobb  <&=926— Bioht  to  PoBBBSszoir  or 
Pledged  pBOFEBrtT. 

A  written  pledge  recognizing  pledgee's  right- 
ful possession  of  property  deUv^^  thereunder 
confers  upon  him  the  right  to  retain  such  pos- 
session  as  against  the  pw^or.  If  its  terms  are 
not  breached. 

[Ed.  Note.— For  otiiar  cases,  aee  Hedcca,  Cent 
Dig.  Si  64r^.] 

5.  Detinue  ^=s>5^tUaBS  to  PossBsaioN— 
Joint  Plaintiffs, 

Where  a  pledgee  m  possessiott  of  property 
is  entitled  to  its  possession  as  against  one  of 
two  joint  owners,  the  Joint  owners  cannot  re- 
cover the  property  in  detinue. 

[Ed.  Note.— For  other  cases,  see  Detinoe,  Cent 
Dlg.8JB-0.3 

e.  Witnesses  «s3S79(1)— iHPBAOHina  GskD- 
xBiLiTT- iNCONHnrBirr  Statbunts. 
Where  plaintiff  In  detinue  testified  as  to 
value  of  the  property,  defendant  could  show  on 
cross-examination  that  plaintiff  had  made  a  con- 
tradictory statement  as  to  its  value,  in  order  to 
impeach  plaintiff's  credibility. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1200.  1247.] 

7.  Chattbl  Mobtqaobs  <t»32  —  Cohsidera- 

TXON, 

The  guaran^  by  third  party  of  payment  of 
rent  by  mortgagee  of  chattels  If  the  mortgagor 
would  give  a  mortgage  to  secure  the  payment  of 
his  debt  already  incurred  to  such  mortgagee  was 
sufficient  consideration  to  sustain  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  SS  78-82.] 

8.  Btidencb  4=9215(1)  —  Admission  —  Uobt- 
OAOE— Existing  Debt. 

Even  if  a  mortgage  for  a  debt  already  in- 
curred be  regarded  as  without  consideration,  it 
is  competent  evidoice  as  an  admisdlon  by  the 
mortgagor  of  the  indebtedneaa, 

[Ed.  Note.— For  other  eaasa,  see  Evidence, 
Gent  Dig.  f  704.] 

9.  Tbiai.  ^384P)— Objbotxoiv  to  Btidbitob— 
Scope. 

The  specificatioD  of  objection  to  the  admis- 
sion of  evidence  that  it  is  "irrelevant,  illegal, 
and  immaterial"  Is  a  waiver  of  all  other  grounds, 
d.  Note.— For  other  cases^  see  Trial,  Gent 
H  211-218.  220.  221.] 


10.  Etidbnob  «s909e(l)— Dbobeb  ot  Pboot 
Bbquibbd. 

Tne  measure  of  proof  necessary  to  determine 
an  Issue  in  civil  trials  is  that  the  jury  must  be 
reasonably  satisfied  from  the  evidence. 

[Ed.  Note.— For  other  cases,  se«  Evidence, 
Cent  Dig.  I  2446J 

11.  Appkai.  and  Ebrob  «s>1064(l)— Habk- 
LESS  Ebrob— iNSTBUcnoN. 

A  judgment  will  not  be  reversed  because  a 
charge  given  for  appellee  on  degree  of  proof  re- 
quired to  establish  nls  case  was  not  technically 
correct  where  it  was,  at  most  calculated  to  mis- 
lead. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gror^^^t  Dig.  H  4219;  Trial.  Cent  Dig.  B 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; W.  W.  HaralBoo,  JnAga. 

Detinue  by  Z.  D.  Boxers  and  yrlte  against 
Joe  Whittle  for  tbe  recorur  of  certain  per- 
sonal property*  reatamant  flztare&  Jndg- 
meat  for  defttidant,  and  plalntUfs  vppeaL 
Affirmed. 

The  testimony  of  Rogers  was  that  he  rent- 
ed tbe  fixtures  to  Whittle  at  a  rate  of  $3 
per  month  for  the  first  month,  and  that 
Whittle  was  to  pay  |5  the  succeeding  months. 
That  Whittle  paid  tbe  first  $3.  and  on  the 
next  month  paid  only  $3,  when  he  told  blm 
be  would  have  to  come  up  on  the  rent  and 
that  later  Whittle  came  to  him  and  told 
him  he  conid  not  pay  rent  but  oCTered  to 
give  plaintiff  credit  on  the  notes  that  plaln- 
tifF  was  due  Whittle,  when  plalntlft  told  ^im 
that  tbe  note  was  not  yet  due,  and  that  he 
would  have  to  have  his  rent  Rogers  bad 
executed  Whittle  a  note  for  flOO,  payable 
November  15,  1914,  and  In  connection  with 
the  note  executed  to  Whittle  a  chattel 
mortgage  on  the  restaurant  fixtures  In  ques- 
tion. The  testimony  as  to  the  note  was  as 
follows: 

Whittle  went  to  Rogers,  and  said  to  him:  "I 
want  you  to  do  something  for  me."  And  wit- 
ness said:  "What  do  you  want  me  to  do?" 
And  Whittle  and  Judge  Crowley  went  off  and 
talked  a  while,  and  they  came  back,  and  Judge 
said:  "Now,  Doc,  we  want  a  mortgage  for  bet- 
ter security  on  this  note ;  1  will  stay  on  it" 
Rogers  then  asked  Whittle  where  the  note  was, 
and  Whittle  replied  that  he  did  not  know,  and 
Rogers  said  to  Whittle:  "Get  up  this  note, 
and  I  will  give  you  the  mortgage.'  Tbe  mort- 
gage was  prepared,  and  I  signed  It  and  Judge 
Crowley  said  he  would  vouch  for  the  rent 

The  evidence  was  In  conflict  as  to  whether 
the  property  was  that  of  Rogers  or  of  Rogers 
and  his  wife.  Mrs.  Rogers  did  not  sign 
the  mortgage  or  the  note;  The  charge  refer- 
red to  as  given  at  the  Instance  of  defendant 
was  as  follows: 

If  yoQ  believe  from  the  evidence  reasonably 
that  defendant  was  to  retain  the  property  un- 
til the  mortgage  debt  was  paid,  and  you  far- 
ther find  that  the  mortgage  debt  had  not  been 
paid,  your  verdict  should  be  for  defendant 

W.  n.  Jacoway,  of  Ft  Payne,  and  B.  O. 
MeCord,  of  Oadsden,  for  appellants.  Hunt  & 
Wolfes,  of  Ft  Payne,  for  aj^pellee. 
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BROWN,  J.  [1-1]  The  gist  of  tbe  action  of 
detinue  Is  tbe  wrongfnl  detention  of  the  prop- 
erty of  the  plaintiff  by  the  defendant;  and 
to  entitle  the  plaintiff  to  recover  he  must  not 
only  show  general  or  special  property  In 
the  chattel,  but  he  mnst  be  entitled  to  the 
Immediate  possession.  Salter  t.  Pearce,  4 
Ala.  660;  OllTer  v.  ATcClellan,  21  Ala.  675; 
Beese  t.  Harris,  27  Ala.  SOL  And  where 
two  parties  Join  as  plaintiffs  In  an  action  at 
law,  both  must  be  ^itltled  to  recover  or  nei- 
ther can  recover.  McLeod  v.  McLeod,  73 
Ala.  42;  McCall  v.  Jones,  72  Ala.  373;  Love- 
lace V.  Hutchinson.  106  Ala.  426.  17  South. 
023;  Prestwood  v.  McGowIn,  128  Ala.  277, 
29  South.  386,  86  Am.  St.  Rep.  136;  EeUy 
v.  Kelly  et  al.,  0  Ala.  App.  806,  63  South.  740. 

[4,  C]  While  the  evidence  on  the  part  of 
the  plaintiffs  shows  that  the  property  was 
the  Joint  property  of  the  plaintiffs,  that  of- 
fered by  the  defendant  tended  to  show  that 
the  plaintiff  Z.  D.  Rogers  had  pledged  the 
property  to  secure  a  debt  due  from  him  to 
the  defendant,  and  for  this  purpose  the  prop- 
erty was  delivered  to  the  defendant,  with 
the  agreement  that  defendant  would  pay  a 
stipulated  sum  per  month  as  rent  therefor; 
that  this  pledge  was  subsequently  embodied 
in  a  writing  recognizing  the  defendant's 
rightful  possession  of  the  property.  This 
pledge.  If  Its  terms  were  In  no  way  breeched, 
conferred  upon  the  defendant  the  right  to  re- 
tain the  possession  of  the  property  pledged, 
as  against  tbe  pledgor,  Z.  D.  Rogers.  Noles 
V.  Marable.  60  Ale.  366;  Bryan  t.  Smith,  22 
Ala.  634;  Snellgrove  v.  Evans.  145  Ala.  600, 
40  South.  667;  35  Cyc.  787.  The  defendant 
being  entitled  to  the  possession  against  Z.  D. 
Rogers,  the  Joint  owner  with  Z.  D.  Rogers 
could  not  maintain  an  action  of  detinue  for 
the  recovery  of  the  proper^.  Smith  v.  Rice, 
66  Ala.  417.  What  we  have  said  is.  snfflclent 
to  show  that  proof  of  the  Indebtedness  due 
from  Rogers  to  the  defendant  was  competent. 

[I]  The  plaintiff  Rogers  testlfled  as  to  the 
value  of  the  property,  and  it  was  competent 
for  the  defendant  to  show  on  cross-examina- 
tion of  Rogers  that  he  had  made  a  contra- 
dictory statement  as  to  its  valnew  This  evi- 
dence was  admissible  for  the  purpose  of  Im- 
I>eachlng  the  credibility  of  the  witness. 

[7-1]  The  obligation  of  Judge  Crowl^  guar- 
anteeing  tbe  payment  of  the  rent  by  Whittle 
If  Rogers  would  give  the  mortgage  was  a 
sufficient  consideration  to  sustain  the  mort- 
gage. If  any  other  consideration  than  the 
debt  whif^h  it  secured  was  necessary.  Ftir- 
tbermore,  cmcedlnc  that  the  mortgage  was 
without  otmsideratlon,  the  paper  was  an  ad- 
mission by  Refers  of  the  Indebtedness,  and 
was  comp^^nt  Bvldencfr  Tbe  sfonnd  of 
objection  specified  was  that  the  paper  was 
"IrreleTant,  illegal,  and  InunaterlaL"  This 
was  a  waiver  of  all  other  grounds.  McDan- 
tel  T.  State.  97  Ala.  14,  12  South.  24L' 

[1 0, 1 1  ]  The  rule  as  to  the  measure  of  proof 


necessary  to  determine  ao  Issue  In  dvU 
trials  Is  that  the  Jury  mnst  be  reasonably 
satisfied  from  the  evidence  (Ia  &  N.  R.  B.  Co. 
V.  SulUvan  &  Co.,  126  Ala.  103,  27  South. 
760);  and  while  the  charge  given  at  the  in- 
stance of  the  defendant  Is  not  technically  a 
correct  statement  of  the  rule,  we  are  of  opin- 
ion that  the  charge  was,  at  most,  calculated 
to  mislead,  and  could  have  been  properly 
refused.  However,  the  Judgment  will  not  be 
reversed  for  giving  the  charge.  Daniel  T. 
Bradford.  132  Ala.  262,  81  South.  466. 
Affirmed. 

(15  Ala.  App.  563) 

NORTON  V.  BIRMINGHAM  FBRTILIZB3B 
00.    <4  Div.  435.) 

(Court  of  Appeals  of  Alabama.   Feb.  6,  1917.) 

1.  Appeal  and  STbbob  «=»1078(1>— Wazteb. 

Where  judgment  is  had  against  two  defend- 
ants and  summoiiB  la  not  issued  to  the  defendant 
who  does  not  join  in  the  appeal,  as  required  by 
Code  1907,  {  2834.  as  amended  hr  Acts  1911,  p. 
589,  tbe  irregularity  is  waived  if  the  canae  u 
Bobmitted  without  objection. 

[Ed.  Note.— For  other  casesi  see  Appeal  and 
£rror.  Cent.  Dig.  g  4266.] 

2.  hushand  and  wifk  «=»2s5(2)— aotionb 
—Questions  vob  Jubt. 

In  action  on  a  note^  defense  being  that  de- 
fendant signed  as  surety  for  tbe  debt  of  her  bus- 
band  with  whom  she  Uved,  and  hence  she  was 
not  bound  under  Code  1907,  i  4497,  conflicting 
evidence  whether  the  debt  was  the  husband's  or 
defendant's  made  the  question  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §S  589.  850,  982.] 

3.  Husband  and  Wife  €=>25(6)— Aqbnot  o> 
Husband  fob  Wifb— Ratification. 

If  a  wife  ratifies,  by  giving  a  note,  a  pur- 
chase of  goods  by  her  hustmnd  as  agent  for  her, 
whether  he  was  originally  antborixed  or  not,  die 
is  liable  on  the  note. 

4.  Tbial  «=»266(1)  —  InsiBUOTXOHS  —  Mou 

SpBOIFIC  iNSTBUCnONB. 
In  action  on  a  note  claimed  to  have  been 
given  in  ratification  of  purchase  by  agent,  an 
mstruction  for  plaintiff,  omitting  to  deal  with 
knowledge  of  the  facts  as  essential  to  ratifica- 
tion, was  not  reversible  error,  since  It  could 
have  been  corrected  by  a  proper  explanatory 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oeat. 
Dig.  Si  628,  683.] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; Judge  S.  Williams,  Judge. 

Action  the  Birmingham  Fertilizer  Com- 
pany agalnfit  Eatle  Norton  and  another. 
From  Judgment  for  plaintiff,  the  named  de- 
fendant appeals.  AfflrmecL 

O.  li.  Comer,  of  Bnfaula,  tor  appellanL 
McDow^  &  McDowell,  ot  Enfeula,  tor  ap- 
pellee. 

BROWN,  J.  [1]  This  appeal  la  prosecuted 
from  the  Judgment  of  the  circuit  court  ren- 
dered in  an  action  m  a  pnanissozy  note 
against  the  appellant  and  another;  and  while 
the  record  does  not  show  that  summons  was 
Issued  to  the  defendant  who  did  not  Jofii  in 
the  appeal  as  required  by  the  statute  (Acts 


4^Por  otber  cues  see  saia*  tople  and  KatT-HUMBBB  In  all  Kay-Momberttd  DlgMts  aanntaM^  I 
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1011,  p.  589,  amending  section  2884,  Code 
1907),  yet  the  cause  was  Erabmltted  without 
tbis  Irregalarlty  being  noticed  and  this  op- 
erated as  a  walTcr  of  the  Irregularity 
(Yaughan  t.  Hlgglns,  68  Ala.  546). 

[21  The  only  defense  Interposed  by  appel- 
lant was  that  she  was  a  married  woman  Ut- 
ing  with  her  husband,  that  the  note  was  glr- 
en  for  his  debt,  and  that  she  signed  as  hla 
surety.   Code  1907,  {  4497. 

The  evidence  shows  that,  at  the  time  the 
Indebtedness  the  consideration  upon  which 
the  note  was  executed  was  contracted,  the 
appellant  owned  a  farm  ui>on  which  she  and 
her  husband  and  oodefendant  resided;  that 
the  husband  operated  the  farm  and  was  the 
agent  of  the  appellant  In  looking  after  the 
business  connected  with  her  farm;  that  the 
consideration  of  the  debt  was  guano  pur- 
chased and  used  on  the  appellant's  farm. 
And  there  la  evidence  tending  to  show  that 
the  guano  was  sold  on  the  wife's  credit. 
This  fact  distinguishes  this  case  from  Wilson 
V.  Andalusia  Mfg.  Co.  (Sup.)  70  South.  140. 

While  the  evidence  offered  by  the  appellant 
shows  that  the  debt  was  that  of  the  husband, 
and  that  she  signed  the  note  as  his  surety, 
It  was  a  question  for  the  Jury  as  to  whether 
the  debt  for  wlilch  the  note  was  given  was 
appellant's  debt  or  the  debt  of  the  husband, 
and  the  afflrmaUve  charge  requested  by  ap- 
pellant was  refused  without  error. 

[3,  4]  If  the  appellant's  husband  acted  as 
her  agent  In  the  purchase  of  the  guano, 
whether  it  was  within  the  scope  of  his  au- 
thority or  not,  and  she  afterward  ratified 
the  transaction  by  giving  the  note  therefor, 
she  would  be  liable.  While  knowledge  of  all 
the  facts  Is  essential  to  ratification,  charge 
2  given  at  the  Instance  of  plalntUT  does  not 
deal  with  this  phase  of  the  case ;  and,  while 
the  charge  may  have  misleading  tendencies, 
this  could  have  been  corrected  by  a  proper 
explanatory  charge.  The  giving  of  the 
charge  does  not  constitute  reversible  error. 
Rogers  et  al.  v.  Whittle,  74  South.  96,  pres- 
ent term;  Daniel  T.  Bradford,  182  Ala.  2^, 
81  South.  455. 

Affirmed. 

On  Rehearing. 

The  appellant  In  the  application  for  re- 
hearing takes  Issue  with  the  court  as  to  the 
statement  In  the  original  opinion  that,  "there 
was  evidence  tending  to  show  that  the  guano 
was  sold  on  the  wlfe^  credit,"  and  Insist  that 
the  record  does  not  sustain  this  statement 
In  addition  to  the  facts  stated  in  the  original 
opinion  tending  to  this  conclusion,  the  appel- 
lant testified  on  cross-examination: 

"That  she  was  living  on  a  plantation  owned 
by  herself,  and  that  her  huaband  was  farming 
on  the  place,  and  that  the  fertilizer  purchased 
was  used  on  the  place  which  was  owned  by  her 
and.  operated  by  her  husband,  and  as  his  wife 
■he  recrived  the  benefits  of  the  farm,  and  her 
hoiband  was  her  agent  looking  after  the  busi- 
ness." 


The  witness  Zom  testified: 

"That  M.  K.  Norton,  the  defendant,  and  hus- 
band of  the  defendant  Katie  Norton,  purchased" 
tbe  fertilizer  from  him,  and  that  at  the  time  hfr 
sold  it  he  told  tbe  said  M.  K.  Norton  that  h» 
would  not  sell  it  to  him,  but  would  if  bis  wife 
would  buy  it  and  his  wife  gave  her  note  for  it"* 

While  this  witness  further  testified  that 
this  was  two  noontbs  before  tbe  note  was  glr- 
en  and  that  appeUant  was  not  jnresent,  it  far- 
ther BbowB  that  she  afterwards  signed  the 
note  without  question  m  objection;  tbst  her 
signature  appears  first  on  the  note ;  that  her 
hnsband's  signature  tcHmn. 

While  the  appeUant  testified  that  she  did 
not  purchase  the  guano  and  authorized  no- 
one  else  to  purchase  for  her,  there  is  noth- 
ing In  tbe  evidence  to  show  that  she  was  not 
fully  Informed  as  to  the  facts  w  to  rebnt  the- 
Inference  tbat  she  ratified  tbe  pnrduae  by 
giving  the  note. 

We  reiterate  "there  was  evidence  t«"<^*"g 
to  show  that  the  guano  was  sold  on  the  wife's 
credit,"  and  add.  tending  to  show  that  she- 
afterwards  rattfled  tbe  ttansactloa  by  glTlng 
tbe  note  now  In  suit 

Appllcatloa  overmled. 


OS  Ala.  App.  9Uy 
MINOR  V.  STATE.   (8  Div.  29a, 
(Court  of  A^teala  of  Alabama.  Jan.  30.  1917.> 

1.  Cbiuikai.  liaw  4s»368  —  Bviosiros  —  Ris 
Gssxa. 

In  a  prosecation  for  hunidda,  testimony  as 
to  a  difficulty  between  accused  and  deceased 

occurring  in  a  saloon  onlv  a  few  minutes  before 
accused,  who  had  been  followed,  shot  decoued 
outside  of  the  saloon,  is  admissible  as  part  of 
the  res  gests;  this  being  particularly  true  where 
other  testimtmy  as  to  the  matter  was  admitted 
without  objection  and  accused  admitted  he  shot 
deceased.  . 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  804.] 

2.  Cbiicinal  La.w  «=>U86{4)  ~  Apfbaz.  — 

HABULBBS  KBBOR— HrVXOBITCB. 

Under  Supreme  Court  practice  rule  45  (61 
South,  iz),  tbe  erroneous  admlsalon  of  evidence 
which  was  not  prejudicial  in  view  of  accused's 
testimony  and  the  other  evidence  is  harmless. 

8.  CanoNAL  Law  ^=>605(^  —  AffuIi  —  Ob- 
jections TO  EVIDENCB— SOOPB. 
A  mere  general  objection  to  evidenos  waives 

the  objecdon  that  It  was  hearsay, 

4.  Cbihinal  I<aw  «=:>829Q)  —  Tklu.  —  In- 
STRuc-rions— Sequwts— Ghabgeb  Ai.beaot 
Given. 

The  refuBsl  of  requested  chsrgss  covered 
by  those  g^ven  la  not  error. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  |  20U.1 

B.  Cbhonal  Law  «=>T89(17)  —  Teial— Ih- 

BTBDCTIONB— RSABORABLB  DoUBT. 

A  charge  that  there  may  be  a  reasonable 
doubt  aa  to  defendant's  guilt,  which  does  not 
grow  out  of  the  evidence,  but  arises  from  a 
want  of  evidence,  is  argumentative  and  mis- 
leading. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1840-1849,  1923,  1960. 

1967.1 
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6.  Gbihuval  Law  «s»78&(2)  —  Trial  —  In- 
sranoTions— RxASoifABLB  Doubt. 

A  dutrge  that  "a  reasonable  donbt  it  that 
want  of  repose  and  confidence  which  an  honest 
man  has  in  the  correctness  of  a  conclusion  whidi 
he  is  aboat  to  make  after  he  has  fiTcn  the  oneB- 
tion  under  consideration  Us  best  tbon^t?'  is 
emneoiiB,  and  iwoperiy  nfoied  In  a  homicide 
case. 

[Ed.  Note.— For  other  cases,  see  Orimtnal 
Law.  Cent  Uig,  H  1000,  19071 

7.  Cbiminal  Liw  «=»78»(8)  —  Tbiax.  —  Ik- 

BTBUCTJOKS— MOBAL  GEBTAIHTT. 

A  requested  charge  that  the  state  mint  sat* 
bitj  tiie  JUTS  to  a  nuwal  certainty  before  aeeua- 
•d  could  be  convicted  is  erroneous. 

[£<d.  Note.— EV>r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1846-1840, 1&13»  1960, 1967.] 

&  CsnnnAL  Law  ^778(2)  —  Tmial  ~-  IR- 

BXBUCTIONa— BUBDBN  OF  PBOOF. 

A  requested  charge  that  the  burden  of 
proof  is  never  on  accused  to  establish  his  inno- 
cence or  disprove  the  facts  necessary  to  estab- 
lish the  crime  for  whic^  he  is  indicted,  bat  the 
burden  is  on  the  prosecution  from  the  begin- 
ning to  the  end  oC  the  trial,  and  applies  to  evei^ 
element  necessary  to  constitute  the  crime,  is 
erroneous;  the  burden  on  the  state  being  only 
to  prove  accused  guilty  beyond  a  reasonable 
doubt,  and  is  not  up<m  Uie  prosecution  from  the 
beginning  to  the  end. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1847,  1S48,  1960,  1907.] 

9.  CBuaNAL  LAW  «=9778^)  —  Tbial  —  lif- 

STBDCTEONS— BUBDBN  OT  PbOOV. 
Such  charge  was  erroneous  as  tending  to 
have  the  jar;  disregard  any  evidence  other  than 
that  of  the  stats  in  aniriiig  at  the  gidlt  of  ae- 
cosed. 

[Bd.  Note. — For  othmr  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1817,  1S4S,  1960,  1967.] 

10.  Cbiuinal  Law  ^789(17)  —  Tbzaz.  —  In- 
STBrcnoNs— Reasonabue  Doubt. 

A  charge  that  if  the  circumstances  of  the 
case  could  be  explained  reasonably  and  con- 
dstendy  with  accused's  innocence,  the  Jury 
■hoold  acquit,  la  amHieoas,  not  being  c<mnned 
to  the  evidence  in  the  case;  the  jury  not  being 
oititled  to  consider  circumstances  not  based 
on  the  evidence. 

[Bd.  Note.— Fwr  other  caaes,  see  Criminal 
Taw.  Cent.  Dig.  ||  1846-1840,  1921.  1960, 
1967.] 

IL  Cbivinal  Law  «=3789(18)  —  Teial  —  Ik- 

STBtSCTIOnft— REAeONAB;LB  DOUBT. 
A  requested  charge  that  If  after  subjecting 
the  facts  In  the  case  to  the  test  of  reason  tiiere 
is  still  a  doubt  of  guilt,  the  Jnry  should  acquit, 
Is  erroneous:  the  state  being  required  to  estab- 
lish guilt  only  beyond  a  reasonable  doubt 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law;  Cent  Dig.  H  184&-1848,  1927,  1960, 
1907.] 

12.  Cbiuinal  Law  «s>816(1)  —  Tbial  —  Iir- 

STBUCTIONa— BZCLDDIRO  GVIDBNOB. 
A  requested  diarge  treating  only  ou  jflnuo 
of  the  evidence  is  properly  refused. 

[Ed.  Note^— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  S  1986.] 

IS.  Cbiunal  Law  «=9800  —  TaxAS,  —  In- 

OIBDCnONS— COMPUnKHXaS. 

A  requested  charge  tlwt  it  Is  not  enongh  that 
one  phue  of  tlie  tMtimony  is  consistent  witih 
the  uieory  of  the  goUt  of  the  defendant  is  in- 
complete, failing  to  state  a  proposition  of  law. 
and  the  meaning  does  not  follow  proi>erly. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1961-1967.] 


14.  CBnaiTAL  Law  4=»780(ia  —  TbiAl  —  Iir- 

STBUCnONS— RBABOn ABIS  DOUBT. 

A  requested  diarge  that  If  the  jnty  wonid 
not  be  willing  to  act  upon  the  evidence  if  it 
were  in  relation  to  matters  of  the  most  solemn 
importance  to  thedr  own  interest,  they  should 
acquit  is  bad  and  propeiiy  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1846-1840,  1917.  1900, 
1967.] 

15.  HoinciDE  ^s>800(14)  —  Tbiax.  —  Innsuo- 
TiONB— Self- Defshse. 

A  requested  cbarre  that  the  danger  that 
will  excuse  Mie  for  fciuing  another  need  not  he 
real  and  actnal,  and  if  the  joiy  heUeve  Uwt  the 
appearance  of  danger  sarrounding  defendant 
was  such  as  to  produce  fear  in  the  mind  of  de- 
fendant that  his  life  was  in  danger  or  he  was 
about  to  suffer  great  bodily  harm,  defendant, 
being  without  fault  at  the  time,  should  he  ac- 
quitted, is  erroneous  because  pretermitting  de- 
fendant's belief  in  his  own  danger. 

[Ed.  Not&— For  other  cases,  see  Homicide, 
Cent  Dig.  S  eZQ.} 

16.  HouiGXDK  4s800(14, 10)  —  TbuL  —  IH- 
BTBUCnOKS. 

A  requested  charge  tliat  If  the  erldeace 
showed  that  at  the  time  of  the  killing  the  ap- 
pearance of  danger  was  sudi  as  to  create  a  rea- 
sonable belief  in  the  mind  of  defendant  that  his 
life  was  in  danger  or  he  was  about  to  suffer 
great  bodily  harm  and  defendant  was  without 
fault  in  bringing  on  the  difficulty,  he  should  be 
acquitted.  Is  erroneous  because  pretermitting 
defendant's  belief  in  danger  and  also  his  dat7 
to  retreat  could  ha  do  so  safely. 

[Ed.  Note.— For  other  cases,  see  Homldda, 
Cent  Dig:  H  620.  680.] 

17.  Cbzioital  Law  «9763.  764^  —  Tbiai. 
— instbuctionb— invabion  of  fbotutob  of 
Jdet. 

A  requested  charge  In  a  luxnieide  case  that 
accused  was  without  fault  In  provoking  or  brings 
ing  on  the  difficulty,  and  that  If  Oie  conduct  of 
deceased  was  such  as  to  impress  defendant  tliat 
his  intention  was  to  take  his  life,  defendant 
might  act  on  the  appearances,  is  erroneous,  in- 
vading the  provlnee  of  the  jury  by  instructing 
them  as  to  defendants  f^aeona  fran  fault 

VEA.  Note.— For  other  rssoii.  see  Ckimliul 
Law,  Cent  Dig.  1  1781.] 

18.  HouiciDx  4a»S00(12)  —  TaiAL  —  InsXBVO- 
TI0N8—  Siur- Defense- Appucabiutt  to 

Etideitcb. 

Where  defendant  admitted  the  killing,  but 
relied  on  self-defense,  a  requested  charge  that 
the  jury  should  acquit  If  the  conduct  of  defend- 
ant on  a  reasonable  hypothesis  was  consistent 
with  his  innocence,  while  cornet  as  an  abstract 
proposition  of  law,  is  properly  refused,  not  being 
applicable  to  the  evidencer 

[Ed.  Note.— For  other  caaee,  see  Homicide, 
Cent  Dig.  1 627.]  . 

19.  CftniiNAL  Law  ^789(l{n  —  Tbial  —  In- 
btbtjotionr— Reasonable  Doitbt. 

A  requested  cham  that  the  only  foundadon 
for  a  verdict  of  guilty  is  that  the  entire  jtury 
shall  believe  from  the  evidence  beyond  a  reason- 
able doubt  and  to  a  moral  certeinty  that  de- 
fendant is  guilty,  to  the  exclusion  of  every  prob- 
ability of  innocence,  and  every  reastuiable  doubt 
of  his  guilt  la  erroneous  and  properly  refused. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1649;  192%  1960, 
1967.] 

20.  Criminal  Law  «=>78&<2)  —  Tbial  —  In- 

BIBUCTTIONS— BEABONABU  DoUBT. 
A  requested  charge  that  before  the  Jury 
could  omvict  they  must  be  satisfied  to  a  moru 
certainty  not  only  that  the  proof  Is  dmsistmt 
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with  gtiilt,  but  that  it  is  wholl?  incoDBUtoit 
with  every  other  rational  condaaion,  and  nnlesa 
the  ivarj  are  lo  convinced  of  guilt,  that  they 
would  eadi  ventare  to  act  apon  that  dedaitm, 
upon  matters  of  highest  personal  importance, 
they  ahould  acquit,  is  erroneous. 

[Bd.  Note.— For  other  cases.  Me  Crlminil 
Law.  Cent  Die  H  1906-190a] 

21.  Obiuinal  Law  9=37S8(2)  —  Tbial  —  Iir- 

BXBUCTZONft— RBASOITABLB  DOUBT. 

A  requested  chane  that  the  teqairemmt  that 
Juries  must  believe  t£at  defuidant  is  guilty  from 
the  evidrace  beyond  a  reasonable  doubt  is  not 
a  fiction  of  law,  but  is  intended  as  a  substantial 
shield  against  cravictiMi  until  that  degree  of 
proof  is  made  whidi  leads  th«  jnn  to  Ddiere 
defendant  cannot  reasonably  be  gnutleas,  la  ar- 
gnmentative  and  c^scure. 

[Ed.  Note.— For  other  cases,  sea  Oriminal 
Law,  Cent.  Dig.  U  1900-1908.] 

22.  CBiinifAL  Law  «=)789(5)  —  Tbial  —  Iw- 
STBucnoifs— Reasonable  Doubt. 

A  requested  charge  that  if  after  subjecting 
the  bets  to  the  test  of  reason  there  is  still  & 
doubt  of  guilt  the  jury  should  acquit,  is  er- 
roneous  in  omitting  the  word  "reasonable"  be- 
fore "doubt"  ■ 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1846-1819.  1900,  1967.] 

28.  OBnoRAi.  Law  <=»782(9)  —  Tmul  —  Iw- 

BTBDOTIONa— DeQBEB  OF  FbOOP. 

A  requested  cfaat^  that  it  is  not  the  duty 
of  the  jury  to  convict  accused  to  vindicate  the 
law  or  to  Improve  public  morals,  unless  the  evi- 
dence  is  so  convincing  as  to  lead  to  the  con- 
clusion that  accused  cannot  be  innocent,  is 
argumentative  and  bad. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
T^w,  Cent.  Dig.  S  1847.] 

24.  CniuirTAL  Law  ^789(4)  —  Tbial  —  Iir- 

STBDCTioffs— Reasonable  Doubt. 
A  requested  charge  that  the  presumption  of 
innocence  is  intended  to  be  a  sblud  against  conr 
viction  until  accused's  guilt  is  establuhed,  from 
credible  evidence,  beyond  all  reasonable  doubt, 
and  to  a  moral  certainty,  is  faulty  and  incomplete. 

[Ed.  Note.— For  other  cases,  see  Oimlnal 
Law,  Cent  Dig.  |  1967.] 

25u  CBUfinAL  Law  «E»7Sef7)  —  Tbui.  —  Ih- 

BtBucnoNB— Deobbb  or  Fboov. 
A  requested  diarge  that  evidentiary  tacts 
must  be  proved,  and  the  existeuce  of  none  of 
them  can  be  presumed,  and  that  the  circum- 
stances upon  which  a  conclusion  depends  must 
be  fully  established  by  proof,  they  are  facts 
trom  imich  Uie  main  fact  is  to  be  iaferred,  is 
argumentative  and  misleading. 

[Ed.  Note.— For  other  cases,  aee  Oriminal 
Law,  Cent.  Dig.  |  1900J 

26.  OBnaHAL  Law  «ss789(5)  —  IhiAi.  —  Ih- 
STBUcnoH0— Reasonable  Doubt. 

A  requested  charge  that  good  character,  it 
proven,  when  taken  in  connection  with  the  whole 
evidence  may  have  the  effect  to  generate  such  a 
doubt  as  to  authorize  acquittal  is  bad  in  omit- 
ting the  word  "reasonatue**  before  "doubt." 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849,  1960.  1967.] 

27.  HoHiciSB  «S9800(14,  IS)  —  Tbial  —  Is- 

BTBUCTIONB— SeLP-DEFENBE. 
A  requested  charge  that  if  defendant  was 
without  fault  in  bringing  on  the  difficulty,  and 
if  at  the  time  of  the  homicide  the  peril  was  so 
apparent  as  to  lead  to  the  belief  that  there  ex- 
isted an  imperious  necessity  to  kill  in  order  to 
save  his  own  life,  then  accused  bad  the  right 
to  kill,  is  erroneous  because  pretermitting  ao 


cnsed's  belief  of  the  imminence  of  peril  and  his 
duty  to  retreat  could  he  do  so  safely. 

[Ed.  Note.— For  other  cases,  see  HomicidCL 
Gent.  Dig.  U  629,  630.] 

28.  HoiaoiDB  «=s>300(12)  —  Teiai.  —  Instbuo- 
tiokb. 

A  requested  charge  in  a  homidde  ease  which 
used  the  collective  word  "self-dtfense,"  and  fail- 
ed to  define  the  oonstitnttit  elemants  thereof,  im 
bad. 

(Ed.  Note.— For  other  eases,  aee  Homidde, 
Cent.  Dig.  I  e27J 

29.  CBXHZHAii  Law  «»818  —  Tbui,  —  Ih- 
stbuotiohb. 

Abstract  instructions  are  imfinver. 
[Ed.  Note.— For  other  caaea,  sea  Orlndnal 
Law,  Cent  Dig.  {  1979.] 

Appeal  from  drcalt  Court,  Colbert  Coun- 
ty; O.  F.  AlmoD,  Judge. 

George  Minor  was  convicted  of  manslauj^ 
ter,  and  he  appeals.  Affirmed. 

The  following  tdiargea,  noted  In  the  opin- 
ion, and  not  covered  1^^  <taigm  given,  were 
refused  to  defendant: 

(71  "Iliere  may  be  a  reasonable  doubt  ci  de- 
fendant's guilt  in  your  mind  which  does  not 
grow  out  of  the  evidence,  but  which  arises  from 
a  want  of  evidence." 

(S)  "A  reasonable  doubt  is  that  want  oi  re- 
pose  and  confidence  which  an  honest  man  has 
in  the  correctness  of  a  conclusion  which  he  is 
abont  to  make  after  he  has  given  the  qnestiMi 
under  consideration  his  best  thought." 

(9)  "The  state  must  satisfy  your  mind  to  ■ 
moral  certainty  that  defendant  ia  guilty  before 
you  can  convict  him." 

(1(9  "I  diarge  you  that  the  burden  of  proof 
is  nerer  upon  the  accused  to  establiah  his  in- 
nocence or  to  disprove  the  facts  necessary  to 
establish  the  crime  for  which  he  is  indicted. 
The  burden  of  proof  is  on  the  prosecution  tram 
the  beginning  to  the  end  of  the  trial,  and  appliea 
to  every  elmnant  necessary  to  constitute  the 
crime." 

(11)  "No  matter  how  strong  the  circumstances 
of  this  case  may  be,  if  they  can  be  explained  rea- 
sonably and  consisteitly  with  def^idant'a  in- 
nocence, then  the  law  demands  an  acquittal  at 
their  hands." 

(12)  "If,  after  subjecting  the  facts  in  this 
case  to  the  test  of  reason,  there  is  still  a  doubt 
of  guilt,  the  jury  sliould  acquit." 

(13)  "It  is  not  enough  that  one  phase  of  the 
testimony  is  consistent  with  the  theory  of  the 
guilt  of  defendant" 

Unnumbered  and  unlettered  charge:  "I  charge 
you  that  if  you  would  not  be  willing  to  act  upon 
the  evidence  in  this  case  if  it  were  in  relation 
to  matters  of  the  most  solemn  importance  to 
your  own  interest,  then  you  most  find  defend- 
ant not  guilty." 

(22)  "I  charge  you  that  the  danger  that  will 
excuM  one  for  kiUing  another  need  not  be  real 
or  actual.  If  the  jury  believe  from  all  the  evi- 
dence in  this  case  that  the  appearance  of  danger 
surrounding  defendant  at  the  time  of  the  killing 
was  such  as  to  produce  a  reasonable  belief  in 
the  mind  of  defendant  that  his  life  was  in  dan- 

Cr  or  tiiat  he  was  about  to  suffer  great  bodily 
irm— defendant  bdng  without  fault  at  the 
time-the  law  holds  him  harmless,  and  the  jury 
should  acquit" 

(23)  "The  law  is  a  reasonable  master,  snd  It 
the  evidence  riiows  you  that  at  the  time  of  the 
killing  the  appearance  of  danger  surroundiuK 
defwdant  waa  sudi  aa  to  produce  a  reasonable 
belief  in  the  minds  of  defendant  that  his  life 
waa  in  danger,  or  that  he  was  about  to  suffer 
great  bodily  harm,  and  defendant  was  without 
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foult  in  bringing  on  difficulty,  tha  Jai7 
oaght  to  acqait  him." 

^)  "I  charge  you  that  defendant  was  with- 
oat  lanlt  in  proroklDE  or  bringing  on  the  dlffi- 
cnlty,  and  if  the  conoDct  of  deceased  wan  audi 
at  the  time  of  tiie  killiaz  as  to  reasonably  im- 
press the  mind  of  defendant  that  bis  ii]teDti<»t 
was  to  take  his  life  or  do  him  great  bodily  harm, 
then  I  diarge  you  that  the  law  did  not  reqnire 
defendant  to  wait  and  see  what  woold  be  the 
result  of  the  appearances,  but  defendant  was 
authorized  to  act  upon  the  appearacces,  antici- 
pate and  avert  the  threatened  danger:  even  to 
the  taking  of  the  life  of  his  assailant. 

(25)  "The  jury  must  find  defendant  not  guilty 
if  the  conduct  of  defendant  upon  a  reasonable 
hypothesis  is  consistent  with  his  innocence," 

&8)  "The  <mly  foundation  tor  a  verdict  of 
suilty  in  this  case  is  that  the  entire  jury  shall 
believe  from  the  evidence  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  defendant 
was  guilty  as  charged  in  the  indictment,  to  the 
exclusion  of  every  probability  of  his  innocence, 
and  every  reasonable  doubt  of  his  guilt,  and  if 
the  prosecution  has  failed  to  fnmlsh  audi  meas- 
ure of  proof,  and  so  impress  tlie  minds  of  the 
Jury  of  his  guilt,  they  should  find  him  not 
guilty." 

(29)  "Before  you  can  con-rlct,  yon  must  be 
ntisned  to  a  moral  certainty  not  mly  tiiat  the 

Eroof  is  ctmsistent  with  the  guilt  of  defendant, 
ut  that  it  is  wholly  Inconsistent  with  every 
other  rational  conclusion,  and  unless  the  jury 
are  so  convinced  by  the  evidence  of  defendant's 
milt,  that  they  would  each  v^ture  to  act  upon 
Uiat  decision.  In  matters  of  the  highest  concern 
and  importance  to  bis  own  interest,  you  must 
find  defendant  not  guilty." 

(S2)  "The  requirement  that  juries  must  be- 
lieve that  defendant  is  guilty  from  the  evidence 
beyond  a  reasonable  doubt  is  not  a  fiction  of 
law,  but  is  intended  as  a  substantial  shield 
against  conviction  until  that  degree  o^  proof  is 
made  wbidi  leads  the  Jury  to  believe  that  de- 
fendants cannot  reasonably  be  guiltless  under 
the  evidence." 

(33)  "If,  after  subjecting  the  facts  in  this 
case,  to  the  test  of  reason,  there  is  still  a  doubt 
of  tiie  guilt  of  defendant^  the  jury  should  ac- 
qoit" 

&4)  "It  is  not  your  duty  to  convict  sudi  de- 
fendant to  vindicate  the  law  or  to  improve  pub- 
lic morals,  nalees  the  evid«ice  Is  so  convinc- 
ing as  to  lead  your  minds  to  the  condnsion  tiiat 
defendant  cannot  be  innocent" 

(0)  "iiie  presumption  of  innocence  that  the 
law  throws  around  one  who  is  charged  with 
crime  is  intended  to  be  a  shield  against  convie- 
tion  until  his  guilt  is,  from  credible  evidence, 
beyond  all  reaaonable  doubt  and  to  a  moral  cer- 
tainty." 

(D)  "Evidentiary  facts  must  all  be  ptored, 
and  the  edstence  of  none  of  them  can  be  we- 
snmed.  Tht  several  drenmstsDoes  upon  whidi 
the  condusion  depends  must  be  fully  establish- 
ed by  proof,  they  are  facts,  from  wtiicb  the 
main  fact  is  to  be  inferred,  and  they  are  to  be 
proved  by  competent  evidence,  and  the  same 
wei^t  and  force  of  evidence  as  If  each  was  it- 
self the  main  fact  in  issue." 

(35)  "Good  character,  if  proven,  when  taken 
in  connection  with  the  whole  evidence  may  have 
the  effect  to  generate  such  a  doubt  as  to  author- 
ize  an  acquittal  even  when  the  Jury  was  other- 
wise entertained  thereby." 

(36)  "If  defendant  was  without  fault  in  bring- 
ing on  the  difficulty,  and  if  he  was  in  imminent 
peril,  fir  reascmably  appeani  to  be,  of  loss  of 
fife,  or  of  sufTerlng  grMt  bodilv  hsrm,  then  it 
was  not  his  duty  to  retreat  unless  he  could  do 
so  in  safety." 

(40)  "The  court  charges  the  jury  that  If  de- 
fendant was  without  fault  in  bringing  on  the 
difficulty,  and  if,  at  the  time  of  the  homicide, 
the  peru  -appeared  so  apparent  as  to  lead  a  rea- 
wmaUe  mind  to  tha  beuatf  chat  it  actually  tat- 


Isted,  a  present,  Impoiding,  Imperious  necessity 
In  ord«  to  save  lii&  or  in  oraer  to  save  him- 
sdf  from  fatal  bodily  barm,  to,  kill  deceased, 
then  he  had  a  right  to  kill  him,  and  the  jury 
must  acquit  him  im  the  ironad  <»  ■elf-defense.*' 

Kirk,  Garmlchael  ft  Batbar,  oC  TuscnmUa, 
for  appeUant  W.  U  Martin,  Attj.  Gen.,  and 
H.  G.  Davli,  Aaab  Atty.  Gen.,  tot  the  State. 

BRIOEBN,  1.  The  defendant  ma  Indict- 
ed tor  murdor  In  the  flxM  degree,  and  was 
convicted  of  the  offense  ot  manslaughter  in 
the  first  degree,  and  sentenced  to  ten  years' 
imprisonment  in  the  penitentiary.  From  the 
judgment  of  cmvictton  the  present  appeal  Is 
prosecuted. 

[1]  The  defendant  complains  that  errors 
prejudidal  to  him  were  committed  on  tflie 
trial  in  rulings  of  the  court  on  evidence,  and 
the  refusal  to  give  certain  instructions  to 
the  jury  requested  by  him  In  wrtttng.  The 
first  ruling  of  the  court  complained  of  as  er- 
ror was  In  permitting  John  Mlddleton,  a  wit- 
ness for  the  state,  against  the  defendant's 
objection,  to  testify  as  to  the  particulars  of 
that  part  of  the  dlfQculty  between  the  deceas- 
ed and  the  defendant  which  took  place  in 
OambUl's  saloon,  assigning  as  ground  of  ob- 
jection, because  not  a  part  of  the  res  gestee, 
because  Illegal,  Irrelevant,  and  Immaterial, 
and  because  remote  and  disconnected  with 
the  encounter  which  resulted  In  the  killing. 
'Biere  seems  to  have  been  no  objection  as  to 
the  testimony  of  witness  Wesley  Reeder,  who 
was  examined  as  a  witness  for  the  state  prior 
to  the  introduction  of  the  witness  John  Mld- 
dleton, the  said  witness  Reeder  having  testi- 
fied to  substantially  the  same  facts  as  did  the 
witness  John  Mlddleton.  Neither  was  there 
objection  Interposed  as  to  the  testimony 
along  the  same  line  of  witnesses  Josh  Mld- 
dleton, John  Robertson,  Henderson  Glpson, 
and  Jack  Sherrod.  All  of  these  witnesses 
without  seeming  material  conflict  testified  to 
the  detailed  facts  relating  to  the  commence- 
ment or  the  beginning  of  the  difficulty  out  of 
which  the  homicide  grew.  The  testimony  is 
practically  without  conflict  that  the  defend- 
ant and  deceased  mutually  and  willingly  en- 
tered Into  a  fight  In  Gamblll's  bar,  and  that 
the  fight  continued  until  they  were  fordbly 
separated ;  that  deceased  left  the  scene  of 
the  difficulty  by  going  out  of  the  back  door 
of  the  saloon  and  was  almost  Immediately 
followed  by  the  defendant ;  and  that  the  fa- 
tal shot  was  fired,  as  shown  by  the  testimony, 
In  one  to  three  minutes  thereafter.  The  de- 
fendant admits  that  he  fired  the  shot  which 
killed  deceased,  and  the  evidence  la  without 
conflict  that  the  bullet  entered  the  forehead 
of  the  deceased,  striking  him  right  in  the  cen- 
ter between  the  eyebrows.  Under  these  cir- 
cumstances, it  can  be  dearly  seen  that  the 
evidence  of  John  Mlddleton  was  competent, 
and  the  ruling  of  the  court  in  admitting  it 
free  from  error.  It  was  competent  to  show 
all  that  transpired  at  the  time  of  the  killing, 
and  wbidi  occorred  prior  thereto  leading  xs9 
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to  and  explanatory  of  the  tragedy.  Way  v. 
State,  155  Ala.  60,  46  South.  273.  Acts  or 
declarations  are  admissible  as  part  of  the 
pes  gests  If  they  are  substantially  contempo- 
raneous with  the  main  fact  under  considera- 
tion and  so  dosely  connected  with  it  as  to 
Illustrate  Its  character.  Johnson  r.  State,  94 
Ala.  41,  10  South.  667;  Poqville  v.  State,  91 
Ala.  42,  8  South.  688.  In  the  case  of  Stltt  v. 
State,  91  Ala.  10,  8  South.  669.  24  Am.  St. 
Rep.  853,  It  was  held  that,  where  It  appears 
that  defendant  was  knocked  down  by  the  de- 
ceased, and  that  defendant  ran  oCF  and  got  a 
pistol  and  returned  In  about  two  to  five 
minutes,  and  the  quarrel  was  renewed  and 
he  shot  and  killed  deceased,  that  the  former 
difflculty  was  admissible  as  res  gests.  Stitt 
V.  State,  supra;  Jordan  v.  State,  81  Ala.  20, 
1  South.  577;  Rldgell  v.  State,  1  Ala.  App. 
U,  55  South.  S27. 

[2,  J]  Other  rulings  of  the  court  on  the  evi- 
dence seem  to  be  free  from  error,  or,  if  error 
appears,  it  Is  not  of  that  character  as  would 
probably  Injuriously  affect  the  substantial 
rights  of  the  defendant;  especially  is  this 
true  In  the  llpht  of  the  .testimony  of  .the  de- 
fendant himself,  as  well  as  all  of  the  wit- 
nesses examined  as  to  the  facts  in  this  case. 
Rule  45,  Snpreme  Court  Practice  (175  Ala. 
xxl.  61  South.  Ii).  Furthermore,  it  would 
appear  that  If  the  testimony  referred  to  was 
objectionable,  It  would  be  because  of  its  hav- 
ing been  hearaay,  and  as  no  objection  was  In- 
terposed upon  the  ground  of  It  being  hearsay 
testimony,  but  only  a  general  objection  hav- 
liV  been  made,  it  would  be  considered  waiv- 
ed; and  under  the  authority  of  Elmore  v. 
State,  110  Ala.  68,  20  South.  323.  It  appears 
that  the  defendant  has  failed  to  make  ■ 
prt^r  objection  to  this  testimony  to  make  it 
available  on  review. 

[4, 1]  The  court  properly  refused  written 
charge  7.  as  said  charge  was  substantlaUy 
covered  by  charge  1.  wbldi  was  given.  It 
is  also  argumentative  and  misleading.  Klrk- 
n*ood  State,  8  Ala.  App.  108.  62  South. 
1011:  Hubbard  v.  State,  10  Ala.  App.  47,  64 
South.  633:  OarwOe  r.  State.  148  Ala.  676. 
ao  South.  220. 

[CI  Charge  8  refused  has  been  held  bad  in 
Brown  v.  State,  150  Ala.  26.  43  South.  194. 

[71  Charjje  0  refused  was  held  to  be  erro- 
neous in  Sykes  r.  State,  151  Ala.  81,  44 
South.  308.  However,  this  charge  was  sub- 
stantially covered  In  given  chargss  4,  B,  G, 
and  10. 

[8,  9]  Refused  charge  10  was  properly  re- 
fused. The  burden  Is  upon  the  stete  to  prove 
only  that  the  defendant  Is  guilty  beyond  a 
reasonable  doubt,  and  is  not  upon  the  prose- 
cution from  the  beginning  to  the  end.  But 
after  a  consideration  of  all  the  evidence  in 
the  case,  for  the  defendant  might  introduce 
testimony  that  would  supply  an  element  nec- 
essary to  convict  the  defendant.  The  tenden- 
cy of  this  charge  would  be  to  have  the  jury 
ignore  any  evidence  other  than  that  of  the 


state  in  arriving  at  Ote  guilt  of  the  def»id- 
ant    Davis  T.  State,  8  Ala.  App.  147,  62 

South.  1027. 

[1 0]  There  was  no  error  in  refusing  charge 
11,  for  the  reason  that  said  charge  was  not 
predicated  upon  the  evidence  in  this .  case. 
Circumstances  not  based  upon  the  evidence 
would  not  authorize  an  acquittal,  and  should 
not  be  considered  by  the  Jury  in  Its  delibera- 
tions. McClaln  V.  State,  182  Ala.  81,  62 
South.  241;  Pate  T.  State.  94  Ala.  14.  10 
South.  665;  OliomaB  r.  State,  106  Ala.  22, 17 
South.  460. 

[11]  Charge  12  was  properly  refused,  as 
the  measure  of  proof  required  in  all  criminal 
cases  is  a  reasonable  doubt.  Green  v.  State, 
168  Ala.  104,  53  South.  284;  Elrby  r.  State. 
151  Ala.  66,  44  South.  88. 

[1 2, 1 3]  There  was  no  error  in  refusing 
charge  IS,  in  that  it  treats  only  one  phase  of 
tbe  evidence.  It  is  also  incomplete,  and  folia 
to  state  a  proposition  of  law,  and  tbe  mean- 
ing does  not  follow  properly.  Bailey  v. 
State,  168  Ala.  4.  68  South.  296,  390;  N.  C.  & 
St  L.  Ry.  V.  Blat^mon,  7  Ala.  App.  536,  61 
South.  468:  Hitcbell  v.  State,  94  Ala.  68,  10 
South.  618. 

[14]  Refused  charge,  without  number  or 
letter,  Is  bad.  This  identical  cbarge  was  con- 
demned in  Bailey  v.  State,  168  Ala.  17,  63 
South.  296,  390;  Phillips  r.  State,  162  Ala. 
14.  50  South.  194. 

The  r^usal  of  charge,  14  was  without 
ror.   Underwood  r.  State,  179  Ala.  21.  00 
South.  842.  This  Charge  is  In  effect  subetan- 
tlally  given  In  charges  8,  4,  6,  18,  81,  45,  A, 
and  O. 

Chazges  16  and  28  (wtaldi  are  Identtcal) 
were  properly  refused.  Watts  t.  State,  177 
Ala.  24.  59  South.  270:  Davis  t.  State,  8  Ala. 
App.  147.  62  South.  1027.  l%Is  diarge,  how- 
ever, was  substantially  covered  by  given 
diarge  S. 

Refused  cbaiKe  19  Is  substantlaUy  covered 
by  given  charges  B  and  19. 

There  was  no  error  In  refusing  charge  17, 
as  this  diarge  was  substantially  covered 
given  charge  30.  Way  v.  State,  166  Ala.  63, 
46  South.  273. 

[1 1]  Charge  22  is  bad,  In  tbat  It  prefcennlta 
defendant's  belief  In  his  danger.  This. Iden- 
tical charge  was  condemned  In  Watts  t. 
State,  177  Ala.  24,  B9  South.  27a 

[16]  Chai^  23  Is  also  bad,  and  hiuB  been 
condemned  In  Watts  v.  State,  supra.  It  pre- 
termits belief  in  the  danger  and  also  duty 
to  retreat  If  he  could  have  done  so  safely. 

[1 7]  Chaise  24  was  defective  and  bad.  As 
written,  it  was  certainly  an  Invasion  of  the 
province  of  the  Jury,  in  that  It  seeks  to  have 
the  court  charge  as  a  fact  that  the  defradant 
was  free  from  fault  In  brln^i^  on  the  diffi- 
culty. Woods  V.  State,  10  Ala.  A^*  19,  64 
South.  644;  Watts  v.  State,  177  Ala.  28,  69 
South.  270. 

[11]  While  charge  26  refused  to  the  de- 
fendant  has  been  approved  as  an  abetracc 
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propoeltlMi  of  law  (Brown  t.  State.  118  Ala. 
Ill,  2S  Sooth.  81),  all  charges  most  be  con- 
strued In  connection  with  the  facta  In  the 
particular  case ;  and  the  court  cannot  be  pot 
in  error  for  refnsins  this  chaise  when  It  la 
considered  as  applied  to  the  evidence  In  this 
case,  for  the  fact  of  the  defendant's  having 
killed  the  deceased  was  not  a  disputed  fact 
resting  on  circumstances  In  which  the  con- 
duct of  the  defendant  was  a  matter  of  con- 
sideration as  tending  to  show  his  guilt  or 
Innocence;  but,  on  the  contrary,  the  killing 
of  the  deceased  by  tbUs  defendant  was  an 
nndlapnted  fact,  admitted  by  this  defendant 
himself,  and  the  defendant  relied  for  defense 
entirely  on  bis  plea  of  self-defense.  Under 
this  state  of  the  evidence,  the  charge  in 
question  submitted  to  the  Jury  In  substance 
and  effect  only  the  gnestioa  whether  or  not 
the  conduct  of  the  defendant  upon  a  reason- 
able hypothesis  was  consistent  with  his  hav- 
ing acted  In  self-defense.  The  charge  as 
referred  to  the  evidence  submitted  a  question 
of  law  to  the  Jury — e.,  whether  or  not  the 
defendant  acted  in  self-defense;  and  the 
court  cannot  be  put  In  error  for  refusing 
such  a  charge. 

There  seems  to  be  no  objection  to  be  t&km 
to  refused  charge  26,  as  It  states  a  correct 
proposition  of  law;  however,  there  was  no 
error  In  Its  refosal  In  this  Instance,  for  it  la 
not  error  to  refuse  instructions  substantially 
covered  by  InstmcUoDS  given,  and  it  appears 
that  this  chsit;6  was  substantially  covered 
by  given  charges  1,  3,  B.  0. 18, 19,  and  21. 

Refused  cliarge  27  was  approved  In  Brown 
T.  State,  118  Ala.  114.  23  South.  81.  but  there 
was  no  error  in  its  refusal,  for  said  charge 
was  substantially  covered  by  given  charge  3. 

[19]  Refused  charge  28  has  beoi  held  in 
this  opinion  as  not  being  proper.  It  Is  Iden- 
tical with  charge  15,  and  there  was  no  error 
in  its  refosal.  Watts  v.  State.  177  Ala.  24, 
50  South.  270. 

[20]  There  la  no  merit  in  the  contention 
that  it  was  error  to  refuse  charge  29,  for 
the  charge  Is  bad  aod  has  been  condemned  In 
PhllllpB  V.  SUte,  162  Ala.  14,  60  South.  194; 
BaUey  v.  State.  108  Ala.  4,  53  South.  296, 
.390;  Smith  v.  State,  161  Ala.  94,  49  South. 
1029. 

[21]  Charge  82  was  faulty.  In  that  It  was 
argumentative  and  also  obscnre  In  meaning. 
Watts  V.  State,  177  Ahi.  24,  69  South.  270. 

[22]  Charge  83  was  bad.  The  character 
of  doubt  which  authorizes  an  acquittal  ia  a 
reasonable  doubt,  and  this  charge  Is  faul^, 
in  that  it  omits  the  "reasonable"  before  the 
word  "doubt."  Green  t.  State,  168  Ala.  104. 
03  South.  284;  KIrby  t.  State,  161  Ala.  66, 
44  South.  38. 

[2a]  There  was  no  error  in  refusing  charge 
84.  It  is  argumentative,  and  is  bad.  Facts 
as  brought  out  by  the  evidence  in  the  case 
must  govern  the  Jury  in  its  deliberations, 
and  It  is  their  duty  to  try  cases  according  to 
the  facta,  and  not  according  to  whether  pub< 


lie  peace  and  sood  order  will  be  promoted  by 
a  conviction  or  an  acquittal. 

[24]  Charge  O  was  ftinlty  and  Incomplete, 
and  there  was  no  error  In  its  refusal. 

[21]  Charge  O  was  argumentative,  and 
was  properly  refused.  It  is  also  misleading, 
because  of  the  word  "drcnmstances."  Bail- 
ey V.  State,  168  Ala.  4,  63  Sooth.  293.  390. 

[2t]  Charge  86  is  bad,  as  it  omits  the  word 
"reasonable"  as  qualifying  the  word  "doubt." 
Green  v.  State,  168  Ala.  104,  63  South.  284; 
Elrby  r.  State,  161  Ala.  66,  44  South.  88; 
Ducett  T.  State.  189  Ala.  84,  65  South.  351. 

Refusal  of  charge  36  was  without  error, 
although  a  good  charge,  as  it  had  been  sub- 
stantially covered  by  given  diarge  A. 

[27, 2tl  Refused  charge  40  was  bad  in  that 
it  pretermits:  <1)  The  d^^idant's  bona  nde 
belief  that  be  was  In  imminent  peril;  and 
(2)  the  duty  of  defendant  to  retreat  if  he 
could  have  safely  done  so.  It  is  objection- 
able otherwise  in  that  It  uses  the  collective 
word  "self-defense,"  and  falls  to>  define  the 
constltnent  elements  thereof.  Ragsdale  v. 
State,  12  Ala.  App.  12,  67  South.  783;  Plant 
V.  State,  140  Ala.  52,  37  South.  1S9.  A  Charge 
Incomplete  in  itself  may  be  properly  refused. 
Jones  T.  State,  IS  Ala.  App.  12,  68  South.  690. 

[21]  Refused  charge  46  is  bad.  CSiarges 
of  similar  character  have  been  condemned 
by  the  courts.  Tbia  charge  also  appears  to 
be  abstract,  tiiere  bdng  no  evidence  in  ttils 
case  showing  or  tending  to  show  any  preju- 
dice or  ill  feeling  upon  the  part  of  any  wit- 
new  against  the  defendant.  Branch  v.  State. 
10  Ala.  App.  94,  64  Sooth.  007;  Jackson  t. 
State,  6  Ala.  App.  806,  07  South.  094.  This 
charge  la  sabstanttally  a  dopUcate  of  given 
cbBJwo  41. 

Charge  00  la  bad.  In  that  It  singles  oot  the 
testimony  oH  the  defieodant  However,  this 
<ibarge  was  otherwise  prt^erly  refnsed,  It 
having  been  sobstantlally  covered  given 
cbarBSB  2  and 

There  being  no  reversible  error,  the  Judg- 
ment Is  affirmed. 

Affirmed. 

a*o  La.  m) 

No.  22288. 
STATE  V.  NEJIN. 
(SopTone  Court  of  Iioolsfana.   Jan.  IB,  1917.) 

fSyOatM  Ihf  ^  Court.) 

1.  Statutes  <fc=>118(l)— Subject  jlmd  TrrLS— 
CONBrrrUTIONAL  Pbovisions. 
Act  No.  8  of  1915  {Bx.  Seosj,  In  defining 
and  prohibiting  the  keeping  <rf  a  Ulnd  t^r,  and 

grovfding  for  the  search  for,  and  seisure  of, 
itoxicaUog  liquors,  does  not  contravene  artlde 
31  of  the  state  Constitution,  which  declares  that 
everr  law  bIibII  embrace  but  one  object,  and  that 
shall  be  expresBed  In  the  title.  Tue  search  for 
and  seizure  of  the  liquor  is  a  means  provided 
for  the  accomplishment  oi  the  one  object  of  the 
act ;  t  e.,  to  prohibit  the  keeping  of  bund  tigers. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Coit.  Dig.  IS  1B8,  109;  DeoDig.  «=»11S<1).} 
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2.  ConnmriionAL  Law  ^9251 — SuiCBn 

AITD  SeIZUKEB  ^:>7— COHtRlTUTIOVAL  PlO- 

'tisiobi*— iHToxiCATXica  Lxquobs. 

Tbe  act  does  Dot  cootrarene  article  7  of  the 
state  CoTutitntion,  which  coaranteea  the  peo- 
ple tgii"'Tf  imreaaoBable  aeardieB  and  ■risorea, 
«Bd  dedare*  dtat  bo  atwk  wammt  lAiall  iaaae 
except  upon  probaUe  eanse^  mpported  by  oath 
or  amnnation,  paiticnlarlj  describing  the  place 
to  be  aearcbed  and  the  penoas  or  thinga  to  be 
seized.  The  Fourth  and  Foarteenth  Amend- 
iMDta  to  tbt  Cmnitittion  of  tba  United  States 
are  inapplicable  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Conatitntion- 
al  Law.  Cent.  Vig.  H  726^  727,  732;  Dec  Die 
^saOSi',  Sesrdws  and  Seixorea,  Cent.  IHg. 
i  5;  Dee.  Die.  ^»7.] 

S.  ConarnrunoxAX.  Liw  ^»296(1)— Emutbht 

TWUATM   «=»2(1>  —  lUTOXICATlNO  LIQUOB8 

ftsKl^—DcE  Pbocem  or  Law— Takiho  or 
Phtatk  Pbopebtt  Withodt  Comfkhba- 
nos. 

It  contraTenea  no  oonstitational  pnmBion 
prohiUtfnf  the  taking  or  destruction  oi  printe 
property,  witfaont  dae  process  of  law,  or  withoat 
compensation  to  the  owner. 

[Ed,  Note.— For  other  cases,  see  ConstittitioQ- 
al  Law.  Cerft  Dig.  I  826:  Dec.  Dig.  ^296(1) ; 
Eminent  Domain,  Cent.  Dig.  U  3-6;  Dec  Dig. 
^»2{\);  Intoxicating  Liquors,  Cent.  Dig.  H 
17.  18;  Dec  Dig.  ^15.] 

4.  CoJinriTunoHAi.  Law  «=>208(2>— Dibcmic- 
nrAVon  I^ws  —  ImoxiOATiiia  Liquobs  — 
OvrEHBKft— Tebkitokt. 

It  contravoies  no  constltutionil  prorlrion 
by  reason  of  its  application  exdosively  to  "dry" 
or  "prohlMtioa"  territory. 

[Ed.  Note— For  other  enses*  aee  Cmstitatifm- 
•IXcw,  Cant.  Dig.  i  64»;  Dec  Dig.  «»20S(2).] 

5.  Statutes  ^s»77(4)  —  "Local  ob  Sfkciai. 

Law'*— INTOXICATIITO  LiQUOBS. 
It  applies  in  every  community  in  the  state 
where,  in  the  exercise  of  Che  right  of  local 
tion,  tbe  people  have  prcdiilHted  the  sale  of 
intoxicatittg  nqaox,  and  is  applicable  in  every 
other  oomniiinitT,  m  the  sense  that^  should  any 
other  exercise  tne  same  right,  it  will  come  im- 
mediately under  its  dominion.  It  is  not,  there- 
fore, a  local  or  special  law  within  the  meaning 
of  articles  48  and  60  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  H  79.  80:  Dec.  Dig.  ^77(4). 

For  other  dcfiDitions,  see  Words  and  PbxaBes, 
First  and  Second  Senes,  Local  Law.] 

6.  Statutes  «=»76— Gkneeal  Law— Rbpeait- 

CoNeTITUTIONAL  PBOVieiONS. 

It  does  not  violate  article  49  of  the  Con- 
stitntlon  by  partially  repealing  a  general  law, 
In  the  sense  of  that  article.  The  general  law 
(rdating  to  grog  and  tippling  shops)  became 
moperative  in  territory  which  Decame  dry,  not 
bv  reason  of  the  act  in  question,  but  by  the  vote 
of  tbe  electors. 

[Ed.  Note.—For  other  cases,  see  Statntes, 
Cent  Dig.  S  77 ;  Dec  Dig.  «=»75.1 

7.  Cbiuiral  Law  «=>1201— Btatutbs— Subsb- 

QUBNT    OfFKNBBS  —  CONBTITUTIONAI.  AND 

Statutoby  PBOVI8I0N&— Penalty. 
Sectiw  974  of  the  Revised  Statutes,  which 
provides  that  additional  penalties  may  be  im- 
posed for  second,  third,  and  fourth  offenses, 
baa  not  been  repealed  by  article  159  of  the  Con- 
stitution, which  requires  the  General  Assembly 
to  fix  the  maximum  and  minimum  penalties  for 
misdemennors  and  minor  offenses  against  tbe 
state.  Tbe  section  In  questum,  and  statutes  fix- 
ing maximum  and  minimum  penalties  in  partic- 
ular cases,  are  laws  in  pari  materia,  and  are  to 
be  construed  together,  and,  so  construed,  the 
minimum  penalties  may  be  found  in  the  statutes 


and  the  fxtrems  maxim  am  penalties  In  the  sec- 
tion. 

[Ed.  Note-— For  other  cases,  see  Criminal 
Law,  Cent.  Di^.  1  3254;  Dec  Dig.  «s»1201.1 

8L  CaxMHtAi.  Law  <8=>1202(1>— Pbhaltt  fob 

BUBSEQUBWT  OrTKIfSB— JUBISDICTIOIV— CON- 
STITUTJOIfAI.  AITD  SXATUTOBY  PbOVISIONS. 

The  Constitntion  declares  that  cases  in 
which  tbe  penalty  ia  not  necessarily  at  hard 
labor  (meaning  imprisonment  at  hard  labor  in 
the  penitentiary),  or  death,  shall  be  tried  by  tbe 
courts,  without  jories;  that  the  General  Aa- 
sembly  may  provide  for  the  prosecution  of  mis- 
demeanors on  affidavits,  and  shall  have  power 
to  create,  in  cities  of  a  certain  pmralatiMi,  eonrts 
with  eriininal  jnrisdietion  wma  riiall  not  ex- 
tend beyond  the  trial  <d  c^enaes  not  punishable 
br  imprisonment  at  hard  labor,  nnder  the  laws 
<H  the  state ;  and  the  General  Assembly,  in  the 
proper  exercise  of  that  power,  created  tbe  (dty 
coart  of  tiM  <dty  ot  Shrevqwrt,  and  vested  it 
with  that  jurisoicticm,  and  other  jarisdicticHi 
which  it  was  competent  to  confer.  The  judge 
at  that  court  is  therefore  vested  with  Junsdic- 
tion  of  (Senses  against  tha  state,  and  is  within 
the  terms  snd  intendmqit  of  sectiim  074  of  the 
Revised  Statutes. 

[Ed.  Note.— For  other  ease^  see  Criminal 
Law,  Dec  Dig.  ^1202a).] 

9.  CBncnf  AL  Law  ^s>1202^  7)— Sbooztd  Or- 

fensev-Etidencb. 
Where,  in  the  prosecution,  upon  aflldavit,  of 
an  offense  required  to  be  prosecuted  in  that  way, 
the  affidavit  faila  to  chaive  that  the  offense  is 
the  second  w  third  of  the  aiud  committed  by  the 
defendant,  evidence  of  sndi  fact,  (Stored  upon 
the  basis  of  an  unsworn  statement  to  that  ef- 
fect, filed  after  the  affidavit,  in  oriler  that  the 
penalty  may  be  increased*  as  provided  by  Bev. 
St.  974,  is  inadmissiblew 

The  defendant  in  sntdi  esse  is  entided  to  be 
fully  informed,  in  the  manner  prescribed  by  law, 
concerning  the  charge  that  he  is  to  meet,  and 
such  informstitm  carries  with  it  the  knowletlge 
at  dis  penalty  that  may  be  imposed  upon  bim. 
And  when  the  trial  takes  place  before  the  judge 
without  a  jury,  and  the  evidence  mentitmed  haa 
been  admittea,  and  the  increased  penalty  has 
been  imi>osed,  the  conviction,  as  well  as  the 
sentence,  will  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
Law.  Gent.  Dig.  fS  8201,  S26S;  Dec  Dj«.  «=» 
1202(3,  7).] 

10.  Cbzhinal  Law  ^=9254— Wmonr  or  Bn- 
DENCE— Reasonable  Doubt. 

It  is  clementarv  that  in  order,  legally,  to 
convict  a  person  diarged  with  a  criminal  of- 
fense, the  trial  judge  must  be  convinced,  beyond 
a  reasonable  doubt  of  his  guilt,  and  it  ia  error 
for  him  to  refuse  to  be  guided  by  a  "proposition 
of  law"  to  that  effect,  submitted  in  accordance 
with  the  provisions  of  Act  No.  93  (rf  191& 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  637,  638,  S48;   Dec  Dig. 

^=>254.j 

11.  CBTinNAr,  Law  «=»2e0(ll)— AppKAt—Jn- 
BisDicnoN  OF  SnpsEUE  CouBT— Evidence. 

Where,  in  a  prosecution,  under  Act  No.  8 
of  1915  (Ex.  Sess.)  for  keeping  a  "blind  tiger," 
the  trial  judge  refuses  to  be  guided  by  the  prop- 
osition (submitted  agreeably  to  the  provisions  of 
Act  No.  93  of  1916)  that  "the  law  does  not 
denounce  the  possession  of  whisky  or  other  in- 
toxicating liquors;  a  man  may  keep  on  band 
any  quantity  of  Budi  Uquora  without  violating 
any  law.  and  tbe  mere  posaesedon  of  sudi  liquors 
does  not  even  make  out  a  prima  facie  case  under 
the  charges  preferred,"  this  court  will  not  re- 
view his  ruling,  since  it  has  no  Jnriadicti(Hi,  in 
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a  criminal  cfl«e,  to  (tetermine  the  effect  that 
dioald  be  given  to  admissible  evidence. 

[Ed.  Note.— For  other  cases,  see  Cnminal 
Lm.^t/Dg,^^S6e-671tS80-689,691;  Dec. 

12.  Cbdiinal  I>aw  ^s>666(1)— Tbuz/--State'8 

Pbesektatioh  of  Etidenci. 
The  state,  in  fairness  to  the  accused,  should 
present  its  case  at  the  opening,  but  we  know  of 
no  rule  which  regaires  uiat  in  so  doing  it  must 
call  to  the  stand  any  other  witness  than  those 
whom  the  prosecutinit  officer  considers  necessary, 
or  which  justifies  toe  presumptioD  that  those 
whom  be  does  not  call  tranld  tsmlj  unfavorably 
to  the  prosecution. 

[Bd.  Note.— For  other  eaae&  sea  Criminal 
liaw.  Cent.  Dig.  f  1067;  Dee.  Die  «s>666a).] 

(Additional  SyUabut  by  Editorial  Staff.) 
IS.  Seabches  and  Seizubes  «=97— CoNBTirn- 

TXONAI.  PBOVXBIOIfS  —  "PAKnCUUBLT  DS- 

scBiBina  THE  Flack  to  bb  Sbabched  and 

THE  PeBSOHS  OB  THINGS  TO  Bi  SEIZED." 
The  language  'loarticularly  describing  the 
place  to  be  searched  and  the  persons  or  things 
to  be  seised,"  as  used  in  U.  S.  Const  Amoid. 
4,  and  Const  art  7,  is  to  be  reaaonablj  inter- 
preted as  meaning  that  the  "place"  Is  to  be  des- 
ignated with  sufficient  accuracy  to  prevent 
the  officer  firom  searching  the  premises  of  one 
person  under  a  warrant  directed  against  those 
of  another,  and  it  does  not  necessarily  require  a 
minute  and  detailed  description  of  the  property 
to  be  seized. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seicures,  Cent  IMg.  S  S ;  Dec  Dig.  «5»7.] 

Appeal  from  City  Court  of  Sbreveport ;  D. 
B.  Samnels,  Judxe. 

F.  A.  Nejio  waB  convicted  of  ke^ii^  a 
blind  tiger,  his  motions  in  arrest  of  JudK- 
ment  and  for  a  new  trial  were  overruled, 
and  be  exeats  and  appeals.  C«iTictlon  and 
sentence  appealed  from  aim  ailed  and  let 
aside,  and  case  remanded. 

CSiarles  F.  Crane  and  Foster,  Looney  ft 
Wilkinson,  all  of  Sbreveport,  for  appellant 
A.  V.  Coco,  Atty.  Gen.,  W.  A.  Mabry,  Dist 
Atty.,  and  S.  I.  Foster,  Asst  Dist  Atty..  botb 
of  Sbreveport  (Ternon  A.  Coco,  of  Marks- 
Tille,  of  connsel),  for  tbe  State. 

MONROE,  O.  jr.  Defendant  was  charged 
with  keeping  a  blind  tiger  and,  some  days 
later,  the  assLstant  district  attorney  filed  an 
unsworn  statement  in  the  case  to  the  effect 
that  be  (defendant)  bad  previously  been 
twice  convicted  of  tbe  same  offmuae.  Defend- 
ant moved  to  qnasb  tbe  charge,  which  motion 
was  overmled,  and,  having  been  pat  on  trial, 
he  reserved  several  bills  of  exception,  and, 
after  conviction,  filed  motions  In  arrest  of 
Jndgment  and  for  new  trial,  which  were  also 
overmled.  He  was  sentenced  to  pay  a  fine 
of  91,000.  and  to  serve  12  months  on  tbe  pub- 
lic works  of  the  dty  of  Shrev^rt,  and,  In 
default  of  payment  of  the  fine,  to  so  s^re 
12  months  more.  The  motions  to  guasb  and 
in  arrest  are  predicated  upon  tbe  averments 
that  tbe  charge  against  defendant  is  based 
upon  Act  No.  8  of  1916  (Extra  Session),  and 
tbat  the  act  contravenes  certain  articles  of 
the  state  and  federal  Constitntlous,  to  wit: 


[1]  First  That  the  title  expresses  two 
objects  which  are  also  embraced  In  the  text, 
in  contravention  of  article  31  of  the  state 
Constitution*  to  wit:  To  define  and  prohibit 
the  keeping  of  a  blind  tiger,  and  to  provide 
for  tbe  search  ftir  and  seizoie  of  Intoxiait- 
Ing  Uqnors. 

The  search  for  and  seizure  of  the  liquors 
is  a  means  provided  for  the  accomplishment 
of  the  one  object  of  tbe  act,  1.  e.,  to  prohibit 
the  keepli^  of  blind  tigers,  and,  being  ger- 
mane to  tbat  object,  it  was  unnecessary  that 
It  should  have  been  mentioned  In  tbe  title. 
It  was  so  held  in  State  v.  Doremus,  137  La. 
266,  68  South.  605.  See,  also.  City  of  Sbreve- 
port V.  F.  A.  Nejln,  No.  22,287,  73  Soutb,  996, 
and  Louisiana  State  Board,  etc.,  v.  Tan*- 
mann.  No.  22,087,  78  Boutb.  8B4.  this  day 
decided. 

[2, 1 3]  Second.  That  the  act  provides  for 
unreasonable  search  and  seizure,  without  re- 
quiring an  oath  particularly  describing  tbe 
persona  or  things  to  be  seized,  in  contraven- 
tion of  article  7  of  tbe  state  Constitution, 
and  tbe  n^onrth  Amendment  to  the  Federal 
Constitution.  Article  7  of  the  state  Consti- 
tution Is  In  tbe  language  of  the  Fourth 
Am«idment  to  the  GoostltutlcHi  ot  the  Unit- 
ed States,  and  both  read: 

"The  right  of  the  people  to  be  secure  In  their 
persons,  houses,  papers  and  effects  against  un- 
reasonable searches  and  seizures  shall  not  be 
violated  and  no  warrant  shall  issue  except  upon 
probable  cause,  supported  by  oath  or  affirma- 
tion, and  particularly  describing  the  place  to  be 
searched  and  the  persons  or  things  to  De  seiBed." 

Act  No.  8  of  1016  (Drtra  Session)  reads, 
in  part: 

"That  any  place  suspected  of  being  a  'blind 
tiger'  shall  be  searched  by  an  officer  designated 
in  a  search  warrant  and  any  spirituous,  malt  or 
intoxicating  liquor  above  described,  found  there- 
in shall  by  audi  officer,  be  seized  and  brought 
before  the  court  issuing  such  warrant  The 
warrant  may  be  issued  by  any  court  having 
power  of  a  ccnnmitting  magistrate  upon  the  fil- 
ing in  said  court  of  an  affidavit  reciting  tbe  fact 
that  affiant  believes  a  certain  designated  place 
to  be  a  'blind  tiger,'  together  with  such  addi- 
tional evidence  as  the  court  may  require,  in  mr- 
der  to  make  out  a  prima  facie  case.  The  of- 
ficer to  whom  the  search  warrant  is  directed 
shall  make  his  return  thereon  within  twenty- 
four  hours  after  it  is  issued  and  shall  bring  into 
court  any  spirituous,  malt  or  intoxicating  liquor 
hereinabove  described,  he  may  have  found,  to- 
gether with  all  persons  found  in  the  place  wnwe 
said  liquors  may  have  been  found."^ 

In  a  number  of  the  states  distinct  statutes, 
known  as  "search  and  seizure"  laws,  have 
been  aiacted,  to  aid  In  the  suppression  of  the 
unlawful  traffic  in  liquors,  by  authorizing  pro- 
ceedings in  rem  against  the  illicit  property  it- 
self. 

"Iliese  statutes,"  say  the  authorities,  "are 
not  unconstitutional  If  they  do  not  authorize 
unreasonable  searches,  and  if  they  make  due 
provision  for  bearing  the  claims  of  parties  In 
Interest"  28  Cyc.  292.  In  this  state,  as  we 
have  seen,  the  law  prohibiting  tbe  sale  of 
liquor,  and  that  which  authortees  the  seizure 


tesfsr  otbsr  easss  sea  ssm*  toolo  and  KVr-HDXBEE  la  all  Kar-Nombsraa  Disesta  and^dnas. 

Digitized  by  CjOOg  IC 


106 


74  SODTHEBN  BSPOBTES 


of  Uqnor  held  for  nle  as  a  means  of  enforc- 
ing the  prohlblti<m,  are  embodied  in  the  aame 
BtatDte.  and,  having  held  that  the  means  so 
proTlded  are  Kermane  to  the  object  of  the 
statute,  we  are  also  of  opinion  that  the  pur- 
pose In  proTidin?  sach  means  Is  reasonable. 
The  complaint,  however.  Is,  not  that  It  Is  nn- 
reasonable  to  authorize  the  seizure  of  liquor, 
as  a  means  of  stoppins  the  traffic  in  that 
commodity,  but  that  the  seizure,  as  author- 
ized by  our  statute,  is  unreasonable,  in  view 
of  the  requirements  of  the  Constltotlon  on 
that  BubJecL  Counsel  for  defendant  say,  In 
their  brief: 

"Ibe  act  totally  ignores  theae  constitutional 
provisions  opom  whldi  this  goremment  Is  bas- 
ed. It  anthwiaaa  the  Issuance  of  the  warrant 
without  uaeiiDg  a  descriptim  of  the  persons  to 
b«  seised  or  the  property  sought  to  be  retained." 

The  act  doe*  not  authorize  any  seardi  for 
penKHM,  bnt  prorMtes  for  a  aear^  fbr  liquor, 
h^  for  a  purpoae  prohibited  law,  and, 
Inddently,  for  the  detention  of  ttuwe  who 
mar  be  fOnnd  at  Qie  place  wlien,  and  where, 
audi  liquor  1b  dlscoTered,  until  it  can  be  as- 
certained wliether  they  were  present  as  mere 
bystandera  or  as  participants  in  the  offense, 
and  it  provides  that  the  persons  and  the  llq- 
uov  shall  be  brought  Into  court  within  24 
hours. 

"At  eommim  law,  it  eecms  to  have  been  neces- 
sary to  tbe  Buffidraicy  of  a  search  warrant  to 
command  that  the  goods,  together  with  the  per- 
son in  whose  possession  tbev  were  found  when 
taken  should  be  hrought  iKlore  the  magistrate, 
ond,  after  an  examination  of  the  facts,  disposed 
of  aecordhig  to  Uw."   35  Oyc.  12S7. 

It  nby  be  that  the  provision  of  tbe  statute. 
tMTB  In  question,  reqidrtng  the  brlngiuK  Into 
court  oi  all  persona  found  with  the  liquor, 
was  placed  there  as  a  concession  to  the  com< 
mon  law,  but  tbe  requirement  la  not  directed 
eepedaUy  against  the  present  d^endant ;  nor, 
BO  tax  as  we  are  Informed  by  any  of  the 
pleadings  In  the  record,  has  it  been  enforced 
against  him,  or  any  other  person,  and,  that 
being  ao,  he  discloses  no  present  Interest  In 
attacking  Its  otmstitutlonallty. 

Beyond  that,  the  language,  "and  particular- 
ly descriUng  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized,"  as  used  In  the 
Oonstltution,  Is  to  be  reasonably  interpreted. 
It  does  not  mean  ttiat  the  measurement,  in 
feet  and  Inches,  of  the  Ic^  or  the  color  of  the 
paint,  <m  tbe  house,  ccmstituUng  the  "place," 
are  to  be  given,  but  that  such  "placed'  is  to 
be  designated  with  suffidoit  accuracy  to  pre- 
vent tbe  officer  from  searching  the  premises 
of  one  person  under  a  warrant  directed 
against  those  of  another.  Nor  does  It  neces- 
sarily mean  a  nrinnte  and  detailed  description 
of  the  pn^rty  to  be  seized.  The  words  "par- 
ticularly describing"  are  to  be  dilTerently  In- 
terpreted as  allied  in  different  cases,  for 
while  In  some  cases,  the  Identity  of  the  jfrop- 
erty  la  the  main  issue,  in  others,  Its  character 
la  the  only  matter  of  concern.  Thus  where 
the  purpose  of  the  search  Is  to  find  ^edflc 
propertjrt  it  ihoiild  be  so  partjlcularly  descilb- 


ed  as  to  mednde  the  poealbUlty  of  s^Ing 
any  other.  On  the  other  hand,  If  Uie  purpose 
be  to  seize,  not  spedfled  property,  but  any 
property  of  a  specified  character,  whi<A,  by 
reascm  of  Its  diaracter  and  of  the  place  where 
and  the  drcumstanoes  under  which  it  may 
be  found,  if  found  at  ail,  would  be  lUldt,  a 
description,  save  as  to  sndi  character,  place, 
and  circumstances,  would  be  unnecessary 
and,  ordinarily,  impossible:  »b,  for  Instance, 
where  a  search  Is  ordered  for  dies  for  the 
counterfeiting  of  money,  or  for  opium,  or 
gambling  devices,  or  lottery  tickets,  or  intoxi- 
cating liquors,  allied  to  be  held  In  posses- 
sion unlawfully,  and  the  same  is  tme  thoni^ 
the  Illegality  may  condst  In  the  Intended  nse 
ratber  than  the  mere  possesaim  of  the  iwop- 
erty. 

"When  the  nse  of  certain  arddea,"  say  the 
authorities,  "althou^  treated  as  pnqierty 
and  emi»Ioyed  for  lawful  ptupoee^  Is  ctmsid- 
ered  harmful  to  the  welfare  of  the  communi- 
ty they  may  be  forfeited  and  destroyed  under 
proper  statutory  proTlsions,  and  where  an  at- 
tempt la  made  to  secretly  and  <^ndestlnely 
divert  them  to  nnlawfol  pnipoees,  so  that 
ordinary  dlllgenos  cannot  dlacover  audi  at- 
tempt, in  order  that  the  law  aaj  dedare  the 
forfdtores,  statates  anthorbdng  seardws  and 
seizures  have  beoi  held  proper,  and  prooeed- 
IngB  In  rem  may  be  enforced  against  such  ar- 
ticles seized,  ertn  without  the  knowledge  and 
consent  of  tbe  true  owner,  and  laws  whldi 
provide  for  the  search  and  seizure  of  artides 
and  other  things  which  it  to  unlawful  for  a 
person  to  have  In  hto  possession  for  the  pur- 
pose of  issue  or  disposition,  such  as  counter- 
felt  coin,  lottery  tlAwts,  foiled  instroments, 
gambling  devices,  etc,  have  been  upheld  by 
theconrta"  36  Oyc.  126a 

In  other  cases  than  aa  tbna  mentlooed,  it 
has  beat  variously  held  that  "goods,  iraree, 
and  merchandise"  to  a  snlBdait  deacrlptitHi 
for  the  purposes  of  a  seardt  warrant  (Uand- 
ford  T.  Nldiols.  13  Hasa  280,  7  Am.  Dec.  151, 
dted  In  85  CSyc  1207,  note);  that,  "If  a  de- 
scription to  as  partteolar  as  the  ctrcnmstances 
of  the  case  will  ordinarily  permit,  It  to  waa- 
deat  to  satisfy  the  oooatitutlonal  require- 
ment" (State  T.  MaHEuson,  7  N.  D.  156.  78  N. 
W.  82,  same  note);  that  if  the  warrant  direct 
the  seizure  of  "certain  intoxicating  liquors." 
and  then,  under  a  viddlcet,  epedfiee  certain 
particular  kinds,  tbe  officer  will  not  be  justi- 
fied in  seizing  any  other  kinds  than  those 
specified,  for  here  the  videlicet  Umlta  the  gen- 
eral ezpresaion,  preceding,  by  what  follows 
(Hallet  V.  Stevenson,  26  Otxin.  428  ;  23  Cyc 
296,  note  66).  From  which  It  to  to  be  in* 
ferred  that,  but  for  tile  videlicet,  the  court 
would  have  ccmsldered  "certain  intoxicating 
liquors"  to  hare  been  a  soffldent  descrlptitKi. 

We  find,  then,  that  the  statute  here  In  ques- 
tion contemplates  a  search  for  "s^rltuous. 
malt,  or  intoxicating  liquors,"  held  for  Illegal 
di;q)Osltlon:  that  It  requires  that  tbe  seardi 
■h^  be  made  ander  a  warnut^  to  te  tosned 
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by  a  competent  court  to  a  deslgnatecl  officer, 
upon  an  affidavit  to  the  effect  that  the  affiant 
believes  a  designated  place  to  be  a  "blind 
tiger"  (which  the  statute  defines  as  a  place 
where  such  Uquors  are  kept  to  be  unlawfully 
disposed  of),  "together  with  suoh  additional 
evidence  as  the  court  may  require  in  order  to 
make  out  a  prima  fade  case";  and  that  the 
officer  shall  bring  into  court,  within  24 
hours,  "any  spirituous,  malt,  or  Intoxicating 
liquors,  herdnabove  described,  he  may  have 
found,  together  with  all  persons  found  in  the 
place  where  said  liquors  may  have  been 
found."  And  we  ccoiclude  that  the  search 
thus  anthorlzed  is  not  unreasonable  within 
the  meaning  of  the  provision  of  the  state  Coo- 
stitutloa  which  defendant  Invokes.  The 
Fourth  and  Fourteenth  Amendments  to  the 
Constituticm  of  the  United  States,  In  our  opln- 
ion,  are  Inapplicable  in  tills  case. 

[S]  Third.  That  the  act  authorizes  the 
taking  and  destruction  of  private  property 
without  due  process  of  law,  in  violation  of 
article  2  of  the  state  Constitution  and  the 
Fourteenth  Amendment  to  the  Oonstitutlon 
of  the  United  States,  and  authorizes  the  tak- 
ing of  jfroperty  without  compensating  the 
owner  thereof.  The  law  upcm  the  question 
thus  presented  is  well  stated  as  follows: 

*'Tfae  entire  bosinesB  of  manufacturing  arid 
selling  intoxicating  liquors  is  completely  within 
the  eontrtd  of  the  state,  and  there  is  nothing  in 
the  Conatitation  of  the  United  States  to  prevent 
it  from  r«;ulating  and  restraining  tiie  traffic  or 
from  prouMtiiig  it  altogether."  6  EU  a  L.  | 
271. 

"As  has  been  seen,  where  property  is  need  In 
violation  of  law  In  maintaining  a  public  nui- 
sance, its  destruction.  In  the  exercise  at  the  po- 
lice power  of  the  state,  la  not  a  taking  of  prop- 
erty for  pnUic  nae,  and  does  not  deprive  the 
owner  oi  ft  without  doe  process  of  law."  Id.  1 
479. 

"Property  taken  or  destroyed  for  the  purpose 
of  abating  a  nuisance  is  not  taken  for  puhllc 
usb  and  accordingly  there  is  no  obligatron  to 
make  compensation  therefor."  Id.  f  478. 

"The  conrts  have  generally  recognized  the 
rii^t  of  a  state  to  declare  all  places  where  in- 
toxicatiag  liquors  are  manufactured  or  sold  to 
be  common  naiaances,  and  to  provide  regulations 
for  their  abatement  as  such,  and  Uquors  brouglit 
for  sale  into  a  district  where  encfa  sale  is  pro- 
hibited may  be  sommarily  seized  and  destroyed 
without  compensation."   Id.  {  480. 

[4]  Fourth.  Ttiat  tlie  act  discriminates 
against  persona  In  "dry"  In  favor  of  those  in 
"wet,"  territory. 

The  act  merely  prescribes  a  rule  tor  the 
people  of  those  sections  of  the  state  who  have 
elected  to  prohibit  the  sale  of  Intoxicating  liq- 
uor, and  the  rule  so  prescribed  necessarily 
differs,  In  so  &r  as  the  sale  of  liquor  is  con- 
cerned, from  that  which  obtains  where  such 
sale  is  authorized,  since  In  the  one  case  the 
prohibition  ot  the  sale  is  to  be  oiforced,  and 
In  the  other  the  privilege  of  selling  la  to  be 
regulated  as  the  iffoper  anthcnitles  may  see 
fit 

[S]  Fifth.  That  the  act  In  question  is  a 
spedal  law  and  contravenes  article  48  of  the 
atate  ConstltntloD,  in  that  It  relates  to  crimi- 
nal actloiu,  and  rlolates  artlcOe  00^  In  Qiat 


it  was  enacted  without  0ie  notltse  required 

by  that  article. 

The  statute  applies  In  every  oi^nized  com- 
munity  In  the  state  where,  in  the  exercise  of 
the  right  of  local  option,  the  people  have  pro- 
hibited the  sale  of  liquor,  and  la  applicable 
to  every  otlier  community,  In  the  sense  that, 
should  any  other  choose  to  prohibit  such  sale. 
It  will  come  Immediately  tinder  Its  dominion. 
It  is  not  therefore  either  a  special  or  a  local 
law  within  the  meanlns  of  9lO»et  ot  the  arti- 
cles Invoked. 

[6]  Sixth.  That  It  violates  artlde  49  of 
the  state  Constitution,  In  that  it  Is  a  partial 
repeal  of  a  general  law,  to  wit,  the  law  relat- 
ing to  grog  and  tippling  shops,  which  was  of 
state-wide  application,  and  is  now  applicable 
only  in  wet  territory.  The  law  applicable  in 
"wet"  territory  became  inoperative  in  terri- 
tory which  turned  "dry,"  not  by  virtue  of  the 
act  of  191S,  but  by  reason  of  the  votes  of  the 
electors  exercising  the  ri^t  of  local  option. 

[7]  Sev^th.  In  the  event  the  act  of  1915 
be  held  constitutional,  and  in  that  event  only, 
defendant  alleges  that  section  974  of  the  Re- 
vised Statutes,  under  which  the  sentence  au- 
thorized by  that  act  was  doubled,  has  been 
repealed  by  article  1S9  of  the  ConstitutiOD. 

The  section  and  artide,  respectively,  read: 

"Sec  974.  judge  shall  have  the  power  to 
sentence  any  person  who  may  be  convicted  for  a 
second  or  third  offenae  to  double  and  triple  the 
penalty  imposed  by  law,  and  for  a  fourth  oS- 
tense,  the  person  so  convicted  may  be  aenteno* 
ed  to  perpetual  impriaonmeoL" 

"Art.  158.  The  General  Assembly  shall  grade 
all  misdemeanors  and  minor  offenses  against  the 
state  and  shall  fix  the  minimum  and  maximum 
penalties  tbereftRr." 

^e  complaint  la  that  If  section  974  be  ap- 
plied, the  fixing,  by  Act  No.  8  of  1916,  of  the 
minimum  and  maximum  penalty  (for  keeping 
a  blind  tiger),  as  required  by  the  Constitu- 
tion, must  necessarily  be  Ignored,  and  hence 
that  the  section  can  not  be  allowed  to  stand. 
But  that  involves  a  non  sequltur.  and  ignores 
an  elementary  canon  of  construction,  ^e 
act  and  the  section  are  laws  in  pari  materia; 
there  is  no  necessary  conflict  between  them; 
the  one  stops  where  the  other  begins;  they 
must  therefore  be  construed  together;  and, 
so  construed,  the  minimum  penalty  for  keep- 
ing a  blind  tiger  is  found  In  the  act  and  the 
extr^e  maTlmnm  penalty.  In  case  of  a  sec- 
ond, third,  or  fonrth  oOeiUM^  la  found  In  tbs 
section. 

[t]  Mghth.  It  Is  said  that.  If  section  974 
has  not  been  repealed,  the  city  court  was 
without  Jurisdiction,  and  that  deftedant  was 
entitled  to  be  tried  by  a  Jury. 

The  matters  of  the  Jurisdiction  of  the  dty 
court  and  of  the  right  to  be  tried  by  Jnry  in 
cases  such  as  this  are  regulated  by  the  fol- 
lowing constitutional  and  statutory  provi- 
slima.  to  wit: 

"Art.  9.  In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a  speedy  public 
trial  by  an  impartial  Jnry;  Provided,  th9t  cases 
in  which  the  pwalty  is  not  necessarily  imixla- 
onment  at  hard  labix,  or  death,  shall  be  tried 
by  the  court  without  a  jury,  or  by/a  jvr  1ms 
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than  twelve  In  number,  u  provided  elsewhere  in 
this  Oonetitution.  •  •  *  Prosecutiras  Hhall 
be  b7  indictment  or  infcvmatioD;  but  the  Gen- 
eral Assembly  may  provide  for  the  prosecution 
of  misdemeanoFB  on  affidavits.    *    *  * 

"Art  96.  •  *  •  The  General  Assembly 
shall  have  the  power  to  abolish  justice  of  the 
peace  courts  in  wards  contaioinff  cities  of  more 
than  five  thousand  inhabitants,  and  to  create  in 
their  stead  courts  with  such  civil  jurisdiction  as 
Is  now  vested  in  Justices  of  the  neace,  and  with 
criminal  jariBdiedon  which  shall  not  extend  be- 
yond the  trial  of  offenses  not  punishable  by 
Imprisonment  at  hard  labor  under  the  laws  of 
this  state,  and  of  violatiMis  of  municipal  and 
parochial  ordinances,  and  the  holding  of  pre- 
Bminary  ezamlnatitmB  In  casea  not  cu^toL" 

"Art  U6l  •  •  •  AU  eases  in  which  the 
punishment  may  not  be  at  hard  labor  shall, 
until  otherwise  provided  fay  law,  be  tried  biy  the 
judge  without  a  jury." 

The  city  court  of  Shrereport  was  created 
by  Act  103  of  1898,  and  its  Jurisdictton  was 
conferred  In,  substantially,  the  language  of 
article  96  of  the  Constitution.  The  act  fur- 
ther provides  that  prosecutions  shall  be  by 
afBdavlt  and  that  misdemeanora  shall  be 
tried  summarily  and  without  Juries.  Act  29 
of  1900,  amending  Act  103  of  1898,  provides 
for  appeals  to  the  district  court  by  persons 
sentenced  to  fine  or  imprisonment,  on  their 
giving  security,  and  that,  In  such  cases,  the 
trials  Shall  be  de  novo  and  without  Juries. 

In  BO  far  as  It  puriwrts  to  allow  api)eala 
to  the  district  court  in  cases  where  the  fine 
actually  Imposed  exceeds  $300,  or  the  Impris- 
onment, six  months,  the  act  has  been  decreed 
unconstitutional.  State  ex  rel.  Hart  v.  Judge, 
118  La.  654,  37  South.  546 ;  Id.  113  La.  845,  37 
South.  845.  It  will  be  seen,  therefore,  that  the 
power  to  try  defendant  in  the  manner  that  he 
was  tried,  has  been  conferred  upon  the  dty 
court  by  the  General  Assembly,  acting  under 
a  direct  grant  of  authority  from  the  Constitu- 
tion. And  a^  the  city  court  Is  thus  vested 
with  jurisdiction  of  offenses  agalost  the  laws 
of  the  state,  as  well  as  of  offenses  against  the 
ordinances  of  the  dty,  there  is  no  reason 
why  R.  S.  974  should  not  apply  to  it  as  well 
00  to  any  court  vested  with  Jurisdiction  of 
the  offenses  to  which  that  section  relates. 

[9]  We  now  proceed  to  consider  certain 
bills  of  exception,  wlildi  were  reaerred  on  the 
trial: 

Bills  2  and  8:  Defendant  excepted  to  the 
overruling  of  bis  objections  to  offers,  by  the 
state,  of  certain  records  of  the  dty  court  to 
show  that  he  had  previously  been  convicted 
of  the  offenses  for  which  he  was  being  tried, 
his  objectl<«is  bdug.  In  part:  (1)  That  no 
such  charge  was  contained  in  the  afQdavlt  on 
which  the  prosecution  was  based,  and  that 
the  object  of  the  offer  was  to  prejudice  the 
court  against  him;  that  If  the  object  was 
to  support  an  answom  statement  iriilch  had 
been  filed  by  the  district  att(»ney  at  some 
time  subseqnrat  to  the  ffling  of  the  affldavlt, 
the  evidence  was  Irrelevant  and  inadmissi- 
ble; 0)  that  the  records  offered  did  not  show 
final  convictions,  but  to  the  contrary,  showed 
that  appeals  had  been  taken ;  and  that  th^ 


did  not  show  convictions  of  the  offense  for 
whldi  defendant  was  on  trial. 

The  court  overruled  ttie  objections,  on  the 
grounds: 

"That  it  considered  the  statement  referred  to 
as  a  new  count  against  the  defendant  and,  to 
all  practical  parposea,  embodied  in  the  affidavit 
agamst  the  acciued,  and  they  showed  that  the 
defendant  had  been  twice  convicted  of  operat- 
ing a  blind  tiger,  and  this  whole  chaise,  in- 
cluding the  previous  convictions,  was  sworn 
to  by  the  Assistant  District  Attorney,  as  one 
charge,  and  defendant  was  arraigned  on  said 
charge  and  pleaded  not  guilty  thereto.  •  •  • 
The  court  held  that  the  recwds  produced  were 
admissible  and  were  suffident  to  establish  the 
prior  convictions  of  operating  a  blind  tiger 
and  that  at  least  the  production  of  such  rec- 
ords, showing  these  convictions,  imposed  upon 
the  defendant  the  (^ligation  of  showmg  that  the 
appeals  in  said  cases  had  been  successful  and 
the  judgments  of  the  dty  court  reversed,  whidi 
was  not  dime  by  the  d«Fendant" 

The  "statements  r^rred  to  appears  in 
the  transcript  npm  a  typewritten  slip,  dis- 
tinct from  the  form  npon  which  the  aflldavlt 
In  Inscribed,  but  Is  bound  (in  the  transcript) 
with  that  form,  as  thon^  Intended  to  be 
identified  with  it  The  signature  to  the 
affidavit,  hdwever,  follows  closely  upon  the 
text,  and  there  la  nothing  npon  Its  face  to 
indicate  any  intratlon  to  Incorporate  the  con- 
tents of  the  "statement"  therein.  The  affi- 
davit bears  date  September  13, 1916;  the  slip 
bears  no  date,  nor  is  there  anything  to  show 
that  it  was  filed,  bat  it  Is  not  disputed  that  it 
was  filed  some  days  after  the  afildavlt 

The  transcript  nowhere  shows  that  the 
"statement"  In  question  was  verified  by  oath, 
and  we  are  of  opinion  that  we  should  be  gov- 
erned by  the  record,  as  It  appeairs  in  the 
transcript,  and  hold  that  the  statement  was 
unsworn. 

The  act  creating  the  dty  court  {section  6t 
declares : 

"Tliat  prosecution  ctf  criminal  cases  bef(»e 
the  dty  court  shall  be  on  affidavit  stating  brief- 
ly the  nature^*  of  the  offense. 

In  State  Hudson,  82  Ia.  Ann.  1063,  de- 
fendant assigned  as  error; 

"That  the  court  cannot  condemn  him  and 
infiict  extraordinary  punishment  unless  the  in- 
dictmrat  or  information  charges,  and  the  state 
proves,  ivevioos  convictions  for  the  same 

In  ruling  npon  the  point,  tills  court  said : 
"The  information  does  not  charge  any  pre- 
vious conviction.  From  a  statement  of  facts, 
prepared  after  trial  and  conviction,  we  percdve 
that  the  judge  admits  that  no  evidence  was  of- 
fered to  the  jury  or  to  him  to  show  previous  con- 
victions, but  that  he  took  official  notice,  as  It 
were,  of  the  same  as  the  facts  were  of  record 
before  his  court  We  do  not  think  that  the  pre- 
vious convictions  should  have  been  charged  in 
the  information,  as  tht^  were  not  essential  in- 
gredients constituting  the  offoise  chaived,  upon 
whidi  the  jiu-y  had  to  pass,  and  might  preju- 
dice the  jury.  •  •  •  The  state  can  so  in- 
form the  juoge  [of  previous  convictions]  or  the 
judge  may,  upon  his  own  8uggesti<m,  act  upon 
the  existoice  of  such  facts  after  verdict  out 
in  either  case  it  is  nothing  but  just  that  a 
proceeding  should  be  taken  against  the  defend- 
ant before  sentence,  to  show  cause  why  the  fact 
(tf  such  previous  convlctiMis  should  not  be 
brou^t  to  the  knowledge  of  the  court  to  enable 
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it  to  exercise  Its  peremptoir  powen  under  sec- 
tion 974  of  the  Revised  Statntes.  The  defend- 
ant would  tjien  be  afforded  an  opportunity  to 
show,  if  inch  be  the  fact,  that  the  judgmeDta  an 
sentences  in  the  cases  ntfOTed  to  wen  arTCflted 
or  reversed  uid  annulled,  or  that  he  was  par- 
doned." 

The  sentoice  which  bi^  been  pronoonced 
was  ttaerefore  axinuUed,  and  the  case  retaand* 
«d  for  sentence  acoordins  to  the  views  tbnB 
«zpreased  and  tbe  law. 

In  the  similar  case  of  State  Gompagno, 
125  Ia.  660,  61  South.  6S1.  the  decision  thus 
rendered  was  eategorlcallr  orermled,  and  it 
was  said: 

"Where  a  defendant  claims  the  right  to  have 
the  crime  for  whidi  it  is  sought  to  convict  bim 
fully  set  forth  in  the  act  of  accusation,  bis 
right  to  have  a  full  statement  cannot  be  denied 
to  him  on  the  ground  that  the  state  treats  him 
with  spedal  leniency,  and  'withholds  a  charge 

•  •  •  of  prior  couTiction,  for  the  reason  that 
it  may  prejudice  him  before  the  jury.  If  the 
averment  is  essential,  it  should  be  made  a 
ground  in  the  affidavit.  We  are  of  oi^lcm  that 
It  is  essential.  *  *  *  It  enters  into  and 
makes  part  of  the  last  offense.  It  is  an  aggrava- 
tion which  givea  rise  to  an  increase  of  the  pun- 
ishment. •  *  •  In  other  words,  it  becomes 
-a  part  of  the  second  offense.  It  is  the  basis 
of  the  sentence  increasing  tbe  punishment. 

•  ♦  •  In  other  jurisdictions  it  Is  generally 
held  that  tbe  previous  offense  must  be  diaKea, 
as  before  mentioned  [citing  authorities].  *  *  * 
It  follows  that  •  *  •  State  v.  HudstHi  is 
-overruled." 

And  tbe  sentence  appealed  from  was  an- 
nulled and  the  case  remanded,  with  direc- 
tions to  the  trial  court  to  Impose  sentence  in 
Accordance  with  the  statute  under  which  tbe 
•defendant  was  prosecuted.  See,  also,  Marr's 
Or.  Jur.  of  La.  p.  868  and  note. 

The  Instant  case  differs  from  those  cited, 
in,  that  tbe  matter  of  Imposing  upon  him  an 
■extra  sentence  under  B.  S.  974,  was  called 
to  defendant's  attention  during  the  trial. 
But  he  then  objected  that  be  was  not  charged 
with  the  prior  offenses  sought  to  be  proved 
and  his  objections  should  have  been  sustain- 
ed, as  the  law  requires  that  prosecution  in 
the  city  court  "shall  be  on  affidavit,"  and 
there  was  no  affidavit  charging  him  with  an 
■offense  calling  for  the  extra  penalty  author- 
ized by  that  section.  The  case  would  have 
been  the  same  if  evidence  of  three  convic- 
tions had  been  admitted,  thus  subjecting  de- 
fendant to  liability  to  perpetual  imprison- 
ment, in  which  event  it  would  unquestionably 
liave  been  his  right  to  be  fully  informed  upon 
that  subject.  In  the  manner  required  by  law ; 
■and  bad  he  been  tried  before  a  jury,  to  have 
the  Jury  determine  all  the  facta  upon  which 
«nch  a  sentence  could  be  imposed. 

As  the  matter  stands,  the  Judge,  who  had 
the  power  to  convict  as  well  as  to  sentence, 
heard  evidence  which  was  Inadmissible,  and 
though  we  do  not,  for  a  moment,  question 
«itlier  the  ability  or  the  singleness  of  pur- 
pose and  high  sense  of  Judicial  obligation  of 
«nr  learned  brother,  we  cannot  but  feel  that 
the  evidence  thns  heard  was  in  its  nature  so 
prejudicial  to  tbe  Interest  ot  tbe  defendant, 


that  the  conviction,  as  well  as  tbe  smtence, 

should  be  set  aside. 
BlUs  4  and  5 : 

[10, 11]  After  tbe  evidence  bad  been  heard, 
and  before  the  argument,  defendant  submit- 
ted to  tbe  court  the  following  propositions  of 
law  for  its  ^dance  in  the  rendition  of  Judg- 
ment, to  wit: 

"To  convict  tbe  accused  of  operating  a  blind 
tiger,  as  denounced  by  Act  No^  8  of  1915,  it  Is 
necessaiT  that  the  proof  should  show,  b^raid 
a  reasimable  doabt^  that  on  or  about  the  date 
alleged,  be  kept  liquors  for  sale,  bart^,  ex- 
change or  habitual  giving  away,  and  not  as  to 
what  might  have  occurred  wee^  prior  thereto^" 

"The  law  doea  not  denounce  the  possesion  at 
whisky  or  other  InbKdcatiiig  liquors;  a  man 
may  keep  on  hand  any  qnantdty  of  such  liquors 
witboQt  violating  any  law,  and  the  mere  pos- 
session of  sudi  liquors  does  not  even  make  out 
a  prima  fade  case  under  tbe  diarges  iweferred 
against  him." 

The  bill  reserved  in  each  Instance  contains 
a  recital  to  tbe  following  effect,  to  wit : 

Whidh  legal  proposition  was  applicable  to 
the  facts,  m  that  the  sole  proof  produced  by 
the  prosecution  was  that  three  gallons  of  whisky 
were  found,  after  a  careful  seardi  of  defendant's 
residency  by  the  police,  and  no  evidence  what- 
ever was  produced  that  said  Itqnmr  was  kept  for 
sal^  barter,  exebanie,  or  haUtnal  girlng  away. 

And  the  ruling  of  the  court  In  each  case 

was,  substantially,  as  ftdlows: 

"The  court  refused  to  be  guided  by  said  prop- 
ositions of  law,  for  the  reason  that,  in  its  opln- 
ion,  tbe  possessiMi  of  three  gallons  of  whisky 
in  various  sised  bottles,  and  where  a  man  was 
found  drinking,  as  was  the  ease  in  fbia  instance, 
is,  at  least,  a  circumstance  against  the  accused, 
and  that  defendant  should  offer  an  explanation 
if  be  has  any,  which  he  refused  to  do.* 

It  was  (xwnpetent  for  the  trial  Judge  to  de- 
termine the  velght  that  he  would  gire  to 
any  circumstance  disclosed  by  tbe  evidence, 
but  no  matter  how  many  circumstancee  may 
bare  been  thus  disclosed,  the  defendant  could 
not  have  been  l^lly  convicted  unless  the 
evidence,  considered  as  a  whole,  established, 
beyond  a  reasonable  doubt,  that  he  was  guil- 
ty, as  charged. 

The  possession  of  liquor  In  "dry"  territory 
Is  lawful  or  unlawful,  as  the  intended  dis- 
position of  it  la  lawful  or  nnlawfnl,  and  tbe 
inference  suggested  to  ttie  mind  of  a  trial 
Judge,  by  the  drcumstanoea  connected  with 
the  possession,  in  (me  case,  may  be  different 
from  that  suggested  in  another  case.  Evi- 
dence of  such  possession  Is  nnquestlonaUy 
admissible  in  a  prosecution  for  keeping  liq- 
uor for  sale^  barter,  etc.,  and  Uie  effect  of 
that  evidence  upon  the  mind  of  tbe  trial 
Judge  is  a  matter  for  him  to  determine.  Hie 
proposition  above  quoted  Is  therefore  too 
broadly  atated.  Both  tbe  mUngs  complained 
of  were  invoked  and  made  agreeably  to  the 
provldons  of  Act  93  of  1916,  which  so  provides 
in  order  to  give  defendants,  tried  without 
Juries,  opportunities  to  bring  up  for  review 
qnesttons  of  law  which  could  not  otherwise 
well  be  reviewed ;  and  we  find  that  there  was 
reversible  error  In  ttie  ruling  upm  tbe  prop- 
osition first  above  stated,  but  do  not  feel  at 
liberty  to  review  tb^. 
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pn^osltlon,  because  to  do  so  would  be  to  as- 
sume tbe  determinatiOTi  of  tbe  effect  tbat 
sbonld  be  given  to  admissible  evidence. 

Other  propoeltionB  by  wblcih  the  Judge  re- 
fused to  be  guided,  and  which  are  here  In- 
sisted an,  are  tbat: 

"Where  peraona  are  present  at  a  place  sus- 
pected of  being  a  bliad  tiger  and  are  not  put 
on  the  stand  by  the  prosecution,  althou^  said 
witnesses  are  m  the  jariadictlon  of  the  court, 
the  presumption  la  that  the  erUence  of  aoch 
persona,  or  bystanden,  ia  againat  the  prosecu- 
tion." 

That: 

"In  order  to  convict  the  accused  of  keeping  a 
blind  tiger,  the  circumstance  that  he  was  found 
In  the  poaaesrion,  or  that  whisky  was  found  in 
hia  home,  amounting  to  three  gallons,  is  not, 
of  Itself,  sufficient,  but  such  circumstance  must 
be  BtrenigtheDed  and  fortified  by  testimony  that 
such  liquor  was  kept  for  sale,  barter,  or  ei- 
cbacge,  or  habitual  giving  away." 

[12]  The  state,  In  fairness  to  the  accused, 
should  present  Its  case  in  the  opening,  but 
we  know  of  no  rule  which  requires  that,  In 
BO  doing,  It  should  call  to  the  stand  any  oth- 
er witnesses  that  such  as  the  prosecuting  of- 
ficer may  consider  roost  available  for  that 
purpose,  or  which  raises  any  presumption 
tbat  those  whom  he  does  not  call  would  give 
unfaTorable  testimony  to  the  prosecution. 
If,  In  the  instant  case,  the  defendant  Indulg- 
ed In  any  such  presumptiott,  It  was  open  to 
him  to  call  the  witnesses  to  whom  the  bill 
rtfers. 

As  we  have  already  stated,  the  amount  and 
character  of  admissible  testimony  which  a 
trial  Judge  may  require,  or  which  may  satis- 
fy his  mind,  in  a  criminal  case,  is  a  matter 
fOr  him,  and  not  this  court,  to  determine. 

For  the  reasons  thus  assigned  in  our  con- 
sideration of  defendant's  bill  of  exception 
Nob.  2,  and  4,  It  Is  ordered  and  adjudged 
tbat  the  conviction  and  sentence  appealed 
from  be  annulled  and  set  aside,  and  that  this 
case  be  remanded  to  be  further  proceeded 
with  according  to  law  and  to  the  vlewK  ex< 
pressed  In  the  tKegfOng  opinion. 
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STATE  ex  reL  VBITH  t.  0APD£}VIBLLE, 
Auditor  of  Public  Aceonnta. 

(Saprone  Oourt  of  Louisiana.   Jan.  IS,  1917. 
Bflhearing  Denied  Feb.  12,  1917.) 

(SvUabua  ly  BditoHat  Staff,} 

Appeai.  and  Ebbob  ^SdO  —  ITndbbtakiho 
ON  Appealt— Residence  or  Subbtt. 
Where  the  surety  on  the  appeal  bond  has 
no  domicile  within  tbe  jnriadicticra  of  the  court, 
the  appeal  must  be  dismissed,  in  view  of  Act 
No.  67,  of  1876,  requiring  the  surety  to  be  dom- 
iciled within  the  jurisdiction  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  iS  2023-2028.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  Bast  Baton  Bonge; 
H.  F.  Bnmot,  Judge. 


Action  by  the  State,  on  nilatlon  of  Phillip 
O.  Yeith,  against  Panl  Oapderlelle,  Auditor 
of  Public  Accotmts.  Jndgmmt  dlsmlssinc 
the  peatton.  and  relator  ai^enls,  and  de- 
fendant moves  to  dismiss  tbe  appeaL  Be- 
manded  fOr  taking  evidence. 

Fred  G.  V^th.  of  New  Orleans,  for  appel- 
lant A.  V.  Coco,  Atty.  Oen.  (Vernon  A. 
Coco,  at  IfarluviU^  of  connsel),  for  appd- 
lee. 

PBOYOSTY,  J.  Appellee  moves  to  dismiss 
the  appeal  on  the  ground  that  the  domicile 
of  the  surety  on  the  appeal  bond  Is  not  "In 
the  Jurisdiction  of  the  court"  which  ren- 
dered the  Judgment.  If  such  be  the  t&cU 
the  appeal  will  have  to  be  dismissed.  Act 
67,  p.  109,  of  1876.  For  taking  evidence  on 
that  p<dnt  the  case  is  remanded. 


a«  La.  su> 

No.  20748. 

PilBBIN  et  al.  v.  STUTVBSANT  INS.  CO. 

(Supreme  Court  of  Louisiana.    Jan.  15,  1917. 
Rehearing  Denied  Feb.  12,  1917.) 

(SyUabus  by  EdUorial  Staff.) 

1.  INSUBANOB  <Es>282(Q)— Fub  ImoBAHoa— 

Intebest. 

Under  fire  policy  conditioned  to  be  v^AA  if 
interest  of  insured  was  other  tlian  unconditional 
and  sole  ownership,  insured  could  not  recover 
for  a  loss  If  at  the  time  of  issuing  tbe  policy 
and  for  some  time  thereaftn  the  title  stMd  in 
the  state  under  tax  sala^  though  the  sale  was 
subject  to  redemption. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Si  613,  614.] 

2,  Irsukanoi  9=3146(2)— Fob  Ihsuxahce— 
contbacts— conbtbuction. 

A  fire  insurance  omtract  most  be  enforced 
as  written. 

[Ed.  Note.— For  other  caasa,  see  Insurance. 
Cent  Dig.  |  294.] 

Appeal  frcnn  Eighth  Judicial  District  Oourt. 
Parish  of  Catahoula;  BUey  J.  Wilson,  Judge. 

Action  by  Mrs.  O.  B.  Penin  and  husband 
against  the  Stuyvesant  Insurance  Company. 
Judgment  for  plaintiffs,  and  d^endant  ap- 
peals. Judgment  set  aaide^  and  suit  die- 
missed. 

M.  M.  Boatner,  of  New  Orleans,  and  M. 
C.  Thompson,  of  Wlnusboro,  for  appellant. 
R.  M.  Taliaferro  and  S.  B.  Holstein,  both  of 
Harrlscmbtirg,  and  Perttn  &  Pwrln»  of  Jaia» 
finr  Bppdleee. 

PROVOSTT,  J.  [1.2]  This  Is  a  suit  upon 
a  Are  Insurance  policy,  and  the  defenses  are, 
among  others,  that,  by  an  express  stipulation, 
the  policy  was  to  remain  In  force  "only 
while"  the  house  Insured  "was  occupied  by 
tenant  as  a  dwelling,"  and  that  It  was  not 
so  occupied  at  tbe  time  of  the  flre,  nor  for 
some  days  previously  but  was  vacant,  and. 
moreover,  had  not  when  occupied,  been  used 
as  a  dwdling  but  aa  a  boarding  house  m 
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hotel;  and  again,  that,  by  another  express 
stipulation,  the  policy  should  be  void  "If  the 
Interest  of  the  Insured  be  other  than  uncon- 
-dltlonal  and  sole  ownership";  and  that  at 
the  time  of  the  issuance  of  the  policy,  and 
for  some  time  thereafter,  the  title  stood  In 
the  state  of  Louisiana  by  virtue  of  a  tax 
sale.  There  Is  no  denying  that  the  tenant 
took  In  boarders,  both  permanent  and  tran- 
^ent;  but  it  is  said  that  the  same  thing  was 
done  in  all  the  houses  of  the  Tillage,  there 
%>eing  no  hotel.  Be  that  as  it  may,  the  facts 
■on  the  other  grounds  of  defense  are  undis- 
puted, and  are  fatal  to  plaintiff's  sidt  under 
'well-settled  law.  These  grounds  of  avoiding 
the  contract  appear  narrow,  but  they  are,  all 
Hke  same,  perfectly  solid.  In  Jones  &  Pickett 
T.  Insurance  Co..  132  La.  847,  61  South.  846, 
-the  ground  was  that  foreclosure  proceedings 
liad  bem  liuUtated  against  the  property 
■since  the  issuance  of  the  policy;  and  this  was 
-held  fiital,  altboui^  the  foreclosure  proceed- 
ings had  been  discontinued  before  the  fire,  and 
thertfore  had  In  no  wise  contributed  to  the 
fire.  See,  In  the  some  soise,  D'Algle  t..  In- 
surance Co.,  1S6  La.  777,  67  South.  827;  Im* 
perlal  Fire  Ins.  Go.  t.  Coos  County,  151  U.  S. 
462. 14  Snp.  Gt  379.  88  L.  Bd.  231;  N.  T.  U 
Ins.  Ca  T.  Murtagh.  137  la.  702.  09  Sontta. 
16S.  In  a  word,  the  insurance  contract  has 
i«  be  enforced  as  written.  The  tax  sate  to 
the  state  was  subject  to  redemption,  but  it 
did  not  for  that  reason  any  the  less  convey 
the  title;  the  title  none  the  less  stood  In  the 
-etate  so  long  as  the  redemption  had  not  taken 
place.  Baker  T.  Smith,  44  La.  Ann.  925,  11 
Sonth.  585.  See  brief  of  counsel.  In  this. 
jBaker  v.  Smith  Case,  No.  9  of  syllabus. 

The  judgment  appealed  from  is  set  aside, 
and  the  suit  Is  dismissed,  at  the  cost  plain- 
tiff  in  both  courts. 


No.  21740. 


TABVBRt.  NATALBANT  LUMBBB  CO., 
Limited. 

•(Siqvttae  Court  of  Louisiana.   Jan.  15.  1917. 
Behearing  Denied  Fbb.  12,  1917.) 

(SyUaivB  hy  Editorial  Staif.) 

1.  Master  and  Ssbtant  4=»129(2)—Injubib8 
TO  Ssbvaht—Pboxihatx  Cause. 
Where  a  planing  machine  workman,  in  re- 
moving a  board  which  clogged  the  macbme.  put 
bis  hand  through  an  aperture  left  by  a  brt^en 
hood,  which  was  not  designed  as  a  gaard,  and 
was  injared,  the  master  was  not  liable,  where 
Ids  negligence  in  permitting  the  opening  to  be 
-enlarged  did  not  contribute  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  Haatar  and 
Servant,  Cent  Dig.  1  26&] 

-2.  Kabtxb  ahd  Sebtaut  <8=>28e(8>— Iifjuarea 

TO  SBBVAnr—PBOXIHATB  CaUSB. 
Id  such  case,  the  servant's  gross  recklessness 
in  putting  his  hand  in  tha  aperture  with  a 
-dangling  sleeve,  which  caught  a  set  screw  and 


drew  his  hand  into  Qie  msdinery,  wonld  pre- 
vent recovery. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  IMg.  |  ?29J 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court.  Parish  of  Tangipahoa;  Robert  S. 
Ellis,  Judge. 

Action  by  wnUam  L.  Tarver  against  the 
Natalbany  Lumber  Cooapany,  Limited.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  W.  Gassldy  and  Clay  Elliott  both  of 
Amite,  for  appellant  William  H.  McClen- 
don«  of  Amite,  and  J.  Zadk  Spearing,  of  New 
Orleans,  for  appellee. 

PBOVOSTT,  J.  [1, 2]  WtaUe  plaintiff,  an 
experienced  worknuin,  was  operating  a  plan- 
ing madilne  In  the  mill  of  the  defendant  com- 
pany, one  of  the  pieces  of  board  wbldk  he 
was  planing  got  stuck  In  the  madilne,  and 
for  removing  it  he  went  from  the  head  oC  the 
madilne.  where  the  t^rator  stands,  to  tbe 
side,  and  extended  his  hand  to  take  hold  of 
the  piece  of  board,  when  his  sleeve  cauf^t 
upon  a  set  screw  on  the  fast  revolving  shaft, 
and  his  wrist  was  drawn  Into  the  madilne 
and  Injured ;  and  he  brings  this  snlt  In  dant 
ages.  The  case  la  so  plainly  with  the  de- 
fendant that  we  spare  oorsdves  any  elabo- 
rate statement  of  It  Tbe  only  negligence  at- 
tributed to  tbe  defoidant  Is  tbat  ft  piece  had 
been  broken  off  from  the  hood  over  the  part 
of  the  mftcfalne  whm  this  set  screw  was. 
whereby  the  opening  near  this  set  screw  was 
somewhat  enlarged.  Bnt  Ods  hood  was  not 
intended  to  serve  as  a  protection  against  the 
set  screw,  or  any  othor  part  of  the  machine, 
but  simply  and  solely  to  eatdi  the  flying  par* 
tlcles  of  wood ;  and,  as  a  mattor  of  fSct  Uie 
enlargement  of  the  opMilng  In  it  contributed 
In  no  way  towards  the  acddent  And  even  If 
it  had,  plaintiff  would  still  have  been  without 
right  to  recover,  as  Us  attnnptlng  to  remove 
this  piece  of  board  In  the  manner  he  did  was 
grossly  reckless,  and  was  rendered  still  more 
so  by  the  foct  that  the  sleeve  which  got 
caught  was  han^ng  loose,  or  dangling,  ready 
to  be  caught 

Judgment  affirmed. 


a«  ] 

No.  20619. 
BOTHSTBIN  v.  SOHIUSKT. 


SIS) 


(Supreme  Court  of  Louisiana.    Jan.  15,  1917. 
Rehearing  Denied  Feb.  12.  1917.) 

(Syttabua  hg  tibe  Oowt.) 
DivoBCE  «=s>87(9)— DBCSia  or  Skpautioit— 

ABANDONMBNT— CONOITIOHS  PBECBDBNT. 
No  decree  of  separation  from  bed  and  board 
can  be  decreed  on  the  ground  of  abandonment 
without  a  compliance  with  the  requintea  con- 
tained in  artide  1^.  Gv.  Code. 

[Ed.  Note.— For  other  cases,  see  DlVMice. 
Cent  Dig.  I  116.3 
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Appeal  from  Civil  District  Court,  Parlab  of 
Orleans;  T.  a  W.  Ellis,  Judge. 

Salt  by  Mrs.  Ida  Rothstdu  against  Ike 
Schlmsky,  her  husband,  for  separation  from 
bed  and  board.  Judgment  for  plaintiff,  and 
defendant  appeala  Judgment  reversed,  and 
Judgment  rejecting  plalntUTs  demand  as  in 
case  of  nonault. 

P.  Zi.  Fourchy  and  Woodrllle  &  Woodvllle, 
all  of  New  <h-leana,  for  appellant  R  M. 
Cahn,  of  New  Orleans,  for  appellee. 

SOHMBatYILUg,  3.  Plaintiff  sued  her 
husband,  Ike  Stihlmal^,  for  separation  from 
bed  and  board  on  the  ground  that  defendant 
abandonied  her  on  the  1st  day  of  October, 
190D,  and  had  not  returned  to  the  matrimoni- 
al domicile  at  the  time  of  the  fillip  of  the 
suit,  Mar  24,  mi. 

'HiBt,  In  addition  to  said  abandonment,  the 
said  defendant  faas  defamed  and  publicly  abused 
the  plaintiff  herein,  and  that,  under  the  cir- 
enmBtances,  petitioner  desires  to  obtain  a  sepa- 
ratloD  from  bed  and  board  from  her  husband. 

Plaintiff  does  not  state  In  her  petition  how 
the  defendant  defamed  and  publicly  abused 
her ;  and,  on  the  trial  of  the  cause,  no  evi- 
dence was  offered  to  support  this  allegation. 

One  summcms  was  issued  to  the  defend- 
ant calling  him  to  return  to  the  matrimonial 
domicile,  which  was  served  May  25, 1011. 

March  23,  1914,  defendant  answered,  and 
denied  "that  he  was  ever  married  to  the 
plaintiff  In  New  Tork  In  188S,  or  at  any  Ume ; 
and  specially  denied  that  the  relatl(Hi  of  hus- 
band and  wife  has  ever  existed  between 
them."  He  denied  the  other  allegations  con- 
tained In  the  petition. 

The  case  was  called  for  trial  April  22, 1914. 
when  plaintiff  and  defendant  entered  Imto  the 
followli^  stipulation: 

**It  is  agreed  by  counsd  for  plaintiff,  and 
counsel  (or  defendant  that  this  case  is  being 
tried  to-day  between  plaintiff  uid  defendant,  up- 
on the  Issue  of  marnage  vel  non ;  and,  should 
the  court  reach  the  conclusion  that  there  is  a 
marriage,  the  defendant  waives  the  usual  sum- 
mons to  return  to  the  matrimonial  domicile,  and 
will  not  Insist  thereon." 

There  was  Judgment  for  the  plaintiff  de- 
claring a  separation  from  bed  and  board,  and 
defendant  has  a]H>ealed.  Defendant  made 
no  appearance  in  this  court  tor  oral  argu- 
jnent  or  on  brief. 

The  record  contains  evidence  as  to  the 
▼alidlty  of  the  marriage  of  plaintiff  and  de- 
foidant,  and  the  district  Judge        that  the 


(La. 

marriage  between  the  parties  had  been  es- 
tablished by  competent  evidence.   But  this 
Is  not  a  suit  to  establish  a  marriage;  it  is 
one  to  dissolve  a  marriage  by  declaring  a 
aratlon  from  bed  and  board. 

As  there  was  no  evidence  offered  to  sup- 
port the  allegation  In  plaintiff's  petition  that 
"defendant  has  defamed  and  publicly  abused 
the  defendant  herein,"  It  would  appear  that 
that  ground  was  abandoned. 

The  suit  on  the  ground  of  abandonment 
was  virtually  abandoned,  (or  there  was  but 
ode  summons  to  return  to  the  matrimonial 
domicile  Issued  and  served  on  the  defendant 
It  would  appear,  by  the  agreement  quoted 
above  between  cotmsel,  that  defendant  at- 
tempted to  waive  the  usual  summons  to  re- 
turn to  the  matrimonial  domicile,  and  not 
to  Insist  thereon.  But  the  law  is  specific  to 
the  effect  that  no  Judgment  for  separation 
can  be  decreed  on  the  ground  of  aband<mment 
without  a  compliance  with  the  terms  of  arti- 
cle 145,  a  C,  which  reads: 

"The  abandcHiment  with  which  the  hosbend 
or  wife  ia  charged  must  be  made  appear  by  the 
three  reiterated  summonses  made  to  him  or  her 
from  month  to  month,  directing  him  or  her  to 
return  to  the  place  of  tlie  matrimonial  domicile, 
ant)  followed  by  a  judgment  which  has  sentenc- 
ed him  or  her  to  comply  with  such  request  to- 
gether with  a  notification  of  *  *  *  aaid  judg- 
ment given  to  him  or  her  from  month  to  month 
*   *   *   three  times  successively. 

"The  summons  *  •  •  shall  be  made  to  bim 
or  her  at  the  place  o(  his  or  her  usual  residence, 
if  ho  or  she  uvea  In  this  state,  and,  if  absent, 
at  the  place  of  the  residence  of  tbe  attf^n^ 
who  shall  be  appointed  to  him  or  her  by  the 
judge  for  that  purpoBCj  at  the  suit  of  *  •  • 
husband  or  wife  praymg  for  separatitm  from 
bed  and  board." 

See  Perkins  v.  Potts,  8  La.  Ann.  14 ;  Blen- 
venu  V.  Husband.  14  I^a.  Ann.  387;  Merrill- 
r.  Flint  28  La.  Ann.  194;  iBursha  v.  Lane, 
106  La.  112,  29  South.  712;  Van  Horn  v. 
Arantes.  116  La.  130,  40  South.  592;  Wil- 
Uams  V.  Nona  UUls  Oo,  Ltd^  128  La.  811, 
55  South.  414. 

A  defendant  cannot  waive  the  summons  to> 
return  to  the  matrimonial  domicile  In  a  suit 
for  separation  from  bed  and  board  based  on 
the  ground  of  abandonment  The  requisites 
of  the  law  in  sncb  case  must  be  con^Aled 
with. 

It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  annulled,  avoided,  and  re- 
versed, and  that  there  now  be  Judgment  re- 
jecting plaintiff's  demand  as  in  case  of  noa- 
■nit;  at  her  cost  in  boUt  oonrte. 
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(US  Hlaa.  SSO) 

GRLANSKT  t.  JOHNSON  et  aL   (Na  18490.) 

(Supreme  Ootirt  of  BUssiBsIpt^  DMsitKi  A. 
Feb.  26,  191T.) 

1.  Banks  and  Banking  «=»77(4)— Reobiveb- 

8H1P  —  CoUPOSmON  WITH  OFPlCESa  —  Er- 
FKCT. 

Where  recdvership  proceedinra  are  instltiit- 
ed  afniost  a  bank  on  accoant  of  Improper  man- 
acement  bj  its  directors,  it  ia  within  the  juris- 
diction ot  the  conrt  to  authorize  a  settlement  by 
the  receiver  with  such  officers,  and  when  it  is 
accepted  br  such  officers  they  are  discharged 
from  all  UaUllties  to  the  bank  or  its  ttotk' 
holders  or  otlier  credltws, 

[Ed.  Note.— Fco-  other  cases,  see  Banks  and 
Banking.  Omt.  Die.  11 173,  174.] 

2.  Pleading  «=ae4(4)— CoNerBTTcnoN— Pbe- 

SUMPTIONB. 

Where  a  bill  to  recorer  from  direebns  ot 
a  bnok  for  miamanagement  and  loss  of  funds 
exhibited  a  settlement  on  order  of  court  between 
the  directors  and  the  receiver  and  did  not  deny 
or  controvert  the  making  of  a  settlement,  the 
court  on  appeal  must  accept  as  true  the  con- 
tents of  the  exhibit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ctet.  Dig.  I  74.) 

8.  Banes  and  Bankxno  «s>S4(1)— BIishan- 
aoevbnt  of  fundb— ulabiutt  of  dlbko- 

TOBS. 

Directors  of  a  bank  are  not  liable  to  Btotk- 
holders  for  alleged  miamanagement  occurring 
prior  to  their  respective  incnmbendes. 

[Ed.  Note.— Fot  otlier  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  92.  90,  96^  lOS.] 

Appeal  from  Chancery  Court,  Leflore 
Coim^ ;  Joe  Mms,  <:niaiieeIlor. 

Suit  by  A.  Orlansky  against  W.  T.  John- 
son and  others.  DemnrreiB  were  filed  by  the 
defendants  to  tbe  amended  bill,  and  tbose  of 
H.  U  Walton.  W.  A.  Swift,  and  R.  V.  Pol- 
lard, receiver,  were  OTermled,  and  the  ottaers 
anstalned.  Front  the  decree  sustaining  de- 
mnrrers,  the  complainant  appeals,  and  £rom 
the  decree  ovemUlng  th^  demurrers,  Wal- 
ton and  Swift  prosecute  a  croBs-a];^>eal.  Af- 
firmed on  the  direct  appeal,  reversed  on  the 
crosa-appeal,  and  remanded. 

Bf.  B.  Grace,  of  Birmingham,  Ala.,  for  ai>- 
pellant  Hill  &  McBee  and  Gwln  &  Moua- 
ger,  all  of  Greenwood,  for  appellees. 

STKBS,  J.  The  appellant,  A.  Orlansky, 
filed  an  original  bill  in  the  chancery  court 
of  Leflore  county  against  W.  T.  Johbson  and 
certain  other  parties  who  were,  or  had  been, 
directors  and  ofScers  <^  the  Bank  of  Leflore, 
and  also  against  B.  V.  Pollard,  receiver  of 
said  bank.  Defendants  filed  demurrers  to 
the  original  bill,  which  demurrers  were  sus- 
talned  and  an  amended  bill  was  then  filed. 
Before  the  filing  of  this  amended  bill  the 
complainant  bad  petlticmed  the  receiver  of 
the  bank  to  file  this  suit  himself,  and  the  re- 
ceiver had  declined  to  do  so,  giving  his  rea- 
sons therefor.  Permission  was  then  obtain- 
ed from  the  chancellor  to  make  the  said  re- 
ceiver a  party  defendant  to  this  suit.  The 
gravamen  of  the  amended  bill  is  as  follows: 
The  complainant  was  a  stockholder  In  the 


bank  at  the  time  of  Its  failure  and  filed  the 
bill  on  behalf  of  himself  and  other  stock- 
holders who  desired  to  Join  with  him  In  the 
snlt.  The  amended  petition  further  alleged 
that  the  Bank  of  Leflore  was  a  bank  organ- 
ized under  the  laws  of  the  state  of  Missis- 
sippi, Incorporated  In  1902,  and  domiciled  at 
Greenwood.  It  then  names  the  directors 
elected  In  1910  and  tbe  ofBcers  then  elected 
by  tbe  directors.  That  complainant  purdias- 
ed  his  8to<^  In  February,  1910.  At  that 
time  one  Robert  Wilson  was  cashier  of  the 
bank,  bnt  In  January.  1912,  Robert  Wilstrn 
resigned,  and  G.  L.  Ray  was  elected  cashier. 
At  this  same  meeting  in  1912  W.  A.  Swift 
and  H.  L.  Walton,  two  of  the  defendants 
herein,  were  elected  as  additional  directors 
of  the  bank,  it  alleges  that  before  com- 
plainant purchased  his  stock  the  bank  had 
suffered  heavy  losses,  and  Its  capital  stock 
had  been  misappropriated,  lost,  and  wasted 
tmtU  it  was  practically  worthless ;  that  the 
officers  and  directors  knew  of  this  fact,  or 
should  have  known  It,  at  the  time  he  booght 
the  stock ;  that  be.  the  cunplainant,  was  Ig- 
norant of  the  finandal  condition  of  the 
bank ;  that  before  and  at  the  time  of  the 
purchase  of  this  stock  the  officers  and  direc- 
tors ot  the  bank  held  it  ont  to  the  public  as 
a  safe  and  solvoit  banking  institution  and 
made  false  written  reports  of  Its  a)ndition; 
that  the  officers  and  directors  of  the  bank 
had  represented  to  complainant  that  the  bank 
was  solvent  and  that  he  believed  this,  when 
as  a  matter  of  fact  it  was  all  untrue ;  that 
before  he  pnrdiased  the  stock,  through  cer- 
tain sham  manlpnlatlona,  the  bank  purchas- 
ed from  one  A.  G.  IfcLemore,  who  was  then 
an  officer  and  director  of  the  bank.  628% 
shares  of  the  stock  of  the  bank  for  which 
they  paid  more  than  9100,000;  that  this 
transaction  weakened  the  bank  and  rendered 
it  practically  Insolvent,  wbl(di  fiact  was 
known  to  the  officers  and  directors ;  that  the 
bank  sustained  other  heavy  losses  by  making 
unlawful  and  Improvident  loans  without  ade- 
quate security ;  that  when  tbe  bank  was  or- 
ganized it  adopted  certain  rules  and  by-laws 
which  were  In  full  force  and  effect  when  the 
bank  failed;  that  these  rules  and  by-laws 
were  binding  on  the  officers  and  directors  of 
the  bank ;  that  under  tb^  rules  the  direc- 
tors were  required  to  appoint  a  committee  to 
count  the  cash,  compare  the  assets  and  lia- 
bilities, examine  the  books  of  the  bank,  and 
perform  other  duties;  that  the  directors  fail- 
ed to  carry  out  these  rules  and  by-laws; 
that  a  short  time  before  tbe  bank  failed  cer- 
tain of  its  officers  and  directors,  knowing  Its 
weakened  condltloa.  and  being  heavy  depos- 
itors in  the  tuink,  withdrew  their  deposits 
from  said  bank,  thereby  causing  it  to  col- 
lapse; that,  notwithstanding  the  Insolvency 
of  the  bank  caused  by  the  unlawful  McLe- 
more  deal,  the  directors  declared  large  divi- 
dends each  year ;  that  It  was  ttie  duty  of  the 
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directors  to  exercise  care  and  skill  in  man- 
aging the  affairs  of  tbe  bank;  that  in  Jan- 
uary, 1913,  the  bank  became  insolrent  and 
failed,  and  R,  V.  Pollard  was  appointed  re- 
ceiver ;  tliat  the  receiver  had  been  requested 
by  him  to  bring  this  suit  In  his  capacity  as 
receiver,  but  that  the  said  receiver  declined 
to  do  BO,  as  Is  shown  by  a  letter  from  the 
said  receiver  to  tbe  counsel  for  the  complain- 
ant, together  with  a  letter  from  Messis. 
Gwin  &  Mounger,  counsel  for  tbe  recover; 
both  of  these  above  letters  are  attached  to 
the  bill  and  made  exhibits  thereto;  that  per- 
mlsslon  was  then  obtained  from  the  chan- 
cery court  to  Join  tbe  receiver  as  a  party  de- 
fendant 

Tbe  complainant  asked  that  tbe  receiver 
in  bis  answer  show  tbe  condition  of  tbe*  bank 
on  tbe  date  of  tbe  pnrdiase  of  the  stock  of 
the  nnoplalnant  in  tbe  bank  and  show 
whether  or  not  the  officers  and  directors  had 
perpetrated  a  fraud  upon  the  ctnnplalnant 
and  the  ottiter  stockholders  and  show  how  tb» 
bank  was  conducted  and  carried  on  from 
time  to  time.  Aixmg  this  line  the  bill.  In 
shorb  asks  that  the  recover  in  bla  answer 
give  an  entire  history  of  all  of  the  transac- 
tions of  the  bank  tram  the  date  of  ite  In- 
ciwporatlon  to  the  date  of  Its  failure.  The 
prayer  for  rellat  after  askins  for  all  at  tbe 
Informatlou  fnnn  the  recelTer  that  he  coold 
obteln  from  ai^  audit  of  the  bank  books  by 
an  e3q>ert  accountant  throng  Ita  entire  his- 
tory, then  prays  that  on  flniQ  hearing  com- 
plainant be  awarded  a  personal  decree 
against  all  of  the  officers  and  directors  of 
the  bank  tor  tbe  amount  of  the  stock  owned 
him  and  other  stockhi^ldan,  parties  to 
this  suit,  which  was  rendered  worthless  by 
reason  of  the  InsolroMiy  of  the  bonk  1^.  n^- 
lect,  tnvA,  and  unlawful  action  of  the  oBh 
cers  and  directors  (no  other  stockholders 
j(toed  in  the  suit).  It  then  stated  the  usual 
prayer  for  general  zellel  Tba  letter  of  the 
receiver  In  whliOi  be  dedlnes  to  brln^  this 
suit  and  the  lettw  from  Ueesrs.  Owin  A 
Monnger,  both  of  whi<A  letters  are  made  oe- 
hlbits  to  the  bill,  show  that  the  reason  tbe 
receiver  declined  to  bring  this  snlt  was  that 
during  the  pendwcy  of  the  receivership  In 
the  chancery  court  of  L^ore  county  that 
court  entered  an  order  andiorizlng  the  re- 
ceiver to  make  a  settlement  wltii  cffftein  of 
the  officers  and  directors  of  the  bank  for  the 
snm  of  $77,600;  that  all  of  the  parties  de- 
fendant to  the  amended  bill  have  made  set- 
tlement under  this  decree  of  tbe  chancery 
court  except  H.  L.  Waltrai  and  W.  A.  SwlfL 
Demurrers  were  filed  by  all  of  the  defend- 
ante  to  tbe  amended  bilL  Tbe  demurrers  of 
H.  li.  Walton,  W.  A.  Swift,  and  R.  V.  Pol- 
lard, receiver,  were  overruled,  and  tbe  de- 
murrers of  the  other  defendants  were  sus- 
tained. Complainant  prosecutes  this  appeal 
from  tbe  decree  sustaining  these  demurrers, 
and  Messrs.  Walton  and  Swift  prosecute  a 


cross-appeal  from  the  decree  ovemUIng  their 
demurrers.  No  cross-aiweal  Is  prosecuted  by 
the  receiver. 

[1]  We  think  the  action  of  tbe  court  be- 
low was  correct  in  sustaining  tbe  demurrers 
of  the  appellees.  The  letter  of  the  receiver 
and  of  bis  attorneys  show  that  these  appel- 
lees made  a  settlement  with  the  receiver  by 
vlrtne  of  a  decree  of  the  chancery  court  of 
LeQore  county.  There  was  no  appeal  fnmi 
the  decree  authorizing  this  settlement  to  be 
made.  It  was  within  the  jurisdiction  of  the 
conrt  to  authorize  this  settlement,  and  It  Is 
therefore  a  valid  and  binding  one,  and  these 
appellees  by  accepting  and  making  that  set- 
tlement have  been  discharged  from  all  lia- 
bilities to  the  bank  or  Ite  stockholders  or 
other  creditors. 

[2]  That  this  settlement  was  made  was 
shown  by  the  exhibite  to  the  amended  bill, 
and  was  not  draled  or  controverted  In  said 
bill ;  consequently  we  must  accept  as'  true 
the  contents  of  the  exhibits.  Bouse  t.  Gum- 
ble,  78  Miss.  289,  29  South.  71;  McNelU  t. 
Lee,  79  Miss.  455.  SO  South.  821;  Weir 
Jones,  84  Miss.  010.  87  Soutb.  128;  HcKln- 
ney  v.  Adams.  9B  AOss.  832,  60  Sontb.  474. 

[t]  Tbe  gravamen  of  the  bill  Is  thst  the 
officers  and  dtrectora  and  cashier  of  the  bank 
were  gniUy  oC  n^U^mce  and  n^lect  of  duty 
and  mlaapproinlatlm  of  the  bank's  funds  all 
prior  to  the  year  1012,  when  H.  L.  Walton 
and  W.  A.  Swift  became  directors  In  the 
bank.  There  are  no  chaises  wbatew  in  the 
bill  of  any  negligence  or  mlamanogemrat  on 
the  part  of  tbe  ^rectors  fmn  January  1. 
1912,  to  tbe  time  the  bank  went  into  the 
hands  of  a  receiver  in  January.  1918,  or  dur- 
ing the  Incumbency  of  office  as  directors  of 
Messrs.  Walton  and  Swift  There  Is  neither 
a  gflneral  nor  qiedflc  charge  of  negligence, 
mlsamtroprlatlffli,  or  neglect  of  daty  on  the 
part  of  ^ther  of  these  directors  wtthln  that 
time.  Vor  this  reason  the  court  should  have 
snstelned  th^r  demurrers  to  the  ammded 
bill. 

Tbe  case  will  be  affirmed  en  direct  appeal, 
reversed  on  cross-appeal,  and  remanded. 

Affirmed  on  direct  appeal,  revetaed  on 
cross-appealt  and  remanded. 


OU  KtW.  8tt) 

HXTTBOPOLITAN  OASUAI/TT  INS.  OO.  v. 
OATO.    (No.  1S703.) 

(Supreme  Court  of  Mississippi,  Divlrirai  A. 
Feb.  18,  1917.   Suggestion  of  Error 
Overroled        28, 1917.) 

1.  lNBUUnOB«=»291(]>— WABOARTr— BbBAOH 

— OHBomo  Disease. 
A  stetement  In  an  application  for  accident 
insurance  that  the  insured  was  sound  and  whole 
and  had  never  been  subject  to  any  chronic  dis- 
ease, even  if  it  is  a  warranty,  is  not  shown  to 
have  been  false  by  evidence  that  some  years  be- 
fore making  the  application  insored  suffered 
from  facial  paralysis  which  was  temporary,  and 
six  or  seven  years  before  had  suffered  tcmn 
malarial  poisoning,  from  whidi  he  bad  reeov- 
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end,  rinea  nritter  of  thoM  wa*  a  dmmle  dis- 
fltae. 

{Ed.  Note.— Fw  othsr  eag«,  lee  Inmrance. 
Cent.  Dig.  I  681.] 

2.  iHStmARCB  «S>624— AOdDBirt  IITSITKA.NCK—  ! 

"ToTAiiT  Disabled." 
Where  a  plantation  manager  eccidentall; 
broke  his  hi^,  as  a  result  of  wliich  he  became 
anable  to  ride  horseback  or  to  tend  to  his 
duties  daily,  and  was  forced  to  resign,  but  did 
occaaionall;  when  the  weather  was  good  ride 
in  a  bussr  to  a  plantation  owned  by  his  daugh- 
ters and  ffivc  instructions  to  the  foreman  and 
consult  with  the  foreman  when  the  latter  came 
to  the  bouse,  but  was  unable  to  see  that  hla 
instnictiona  were  carried  out,  br  to  keeo  the 
books  r^ularly,  bis  disability  was  total  under 
a  daoM  (tf  an  accident  tnaurance  poUcy  giving 
a  ymklj  indemnity  if  the  injuries  contiDUOualy 
and  totally  disabled-  and  prevented  insured  from 
performing  any  and  every  kind  of  duty  i)ertain' 
mg  to  his  occupation,  not  partial,  under  a  clause 
proridinff  for  only  half  that  indonnity  if  the 
injury  dueled  him  from  performiog  some  one 
or  more  important  daily  duty  pertaining  to  his 
oocupation,  since,  when  InBured  is  prevented  by 
his  mjury  from  doing  all  the  substantial  acts 
required  of  him  In  hu  buslneBB.  be  is  "totally 
tisabled,"  notwithstanding  the  fact  that  be  oc- 
casionally is  able  to  perform  some  single  act 
connected  with  his  occupation. 

[Ed.  Note.— For  oUwr  cases,  see  Insurance, 
Cent.  Dig.  i  1310: 

For  other  definitiiHii^  see  Words  and  Fhiaaes, 
SeCMid  Series,  Totally  Disabled.] 

Appeal  from  Circuit  Court,  Washington 
County ;  Frank  E.  Everett,  Jtidge. 

Action  by  William  K.  Cato  against  the 
Metropolitan  Casualty  Insurance  Company. 
Judgment  for  the  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

See,  also,  74  South.  118;  74  South.  US; 
74  South.  119. 

L.  A.  Smith,  of  Holly  Springs,  tor  Bppel- 
lant,  dtes  F.  ft  G.  Co.  r.  Getzendanner,  22 
Tex.  CiT.  App.  76,  53  S.  W.  838,  65  S.  W.  179 ; 
Raybum  v.  Casualty  Co.,  141  N.  G.  425,  54  S. 
E.  283 ;  Goad  v.  Travelers,  61  Neb.  563,  85 
N.  W.  558 ;  McKinley  v.  Bankers.  106  Iowa, 
81.  75  N.  W.  670;  Splcer  T.  Com.  Mat,  16  Pa. 
Co.  Gt.  B.  163;  Foglesong  t.  Brotherhood, 
121  Mo.  App.  548,  97  S.  W,  240;  Smith  V.  Su- 
prone  Lodge,  62  Eau.  75,  61  Pac.  416 ;  Wol- 
cott  T.  United  life  &  Ace.  Ins.  Ass'n.  55  Hon, 
98,  8  N.  Y.  Snpp.  263;  Ford  v.  Accident 
Ass'n,  148  Mass.  163,  19  N.  E.  169,  IL.  R.  A. 
700;  Saveland  v.  FldeUty  Co.,  67  Wis.  174, 
30  N.  W.  237,  68  Am.  Rep.  863;  Merrill  t. 
Insurance  Company,  01  Wis.  829,  64  N.  W. 
1089;  WUllams  v.  Association,  91  Oa.  608, 
17  S.  B.  982;  By  low  v.  Surety  Co.,  72  Vt  325, 
47  AtL  1066;  Qracy  t.  Peoples  Mutual,  21 
FUta.  U  J.  (N.  S.)  26;  U.  &  Mat  T.  Millard, 
43  111.  148 ;  Hollobai^  r.  Peoples  Ina, 
138  Pa.  50S,  22  Atl.  29;  Orand  Lodge  v.  Or- 
109  HL  App.  422. 

Campbell  &  Casbln,  of  Greenville,  for  ap- 
pellee,  dte  6  Elliott  on  Contracts.  |  4398; 
LobdlU  V.  Ass'n,  69  Minn.  14,  71  N.  W.  696, 
38  Li  R.  A.  537,  60  Am.  St  Rep.  642;  Turner 
T.  Fidelity  Ga,  112  Mich.  425,  70  N.  W.  898, 
88  Ii.  B.  A.  S29,  and  note,  67  Am.  St  Rep. 


428 ;  Keith  v.  Chicago,  etc.,  82  Neb.  12.  U6 
N.  W.  057,  23  Ia  R.  A.  (N.  S.)  352,  and  note, 
130  Am.  St  Rep.  666;  James  v.  Casualty 
Co.,  118  Mo.  App.  622,  88  S.  W.  125 ;  Fogle- 
song V.  Brotherhood,  121  Mo.  App.  548,  97  S. 
W.  240;  Thayer  v.  Standard  Life,  68  N.  H. 
677,  41  Atl.  182 ;  Ind.  Mut  Co.  v.  Hawkins, 
94  Ark.  417,  127  S.  W.  457,  29  L.  R,  A.  (N. 
S.)  635,  and  note,  21  Ann.  Cas.  1020;  Bro- 
therhood, etc..  V.  Aday,  97  Arlc  425,  134.  S. 
W.  928,  34  L.  R.  A.  (N.  &)  m 

STKES,  J.  WUlIam  R.  Gato  instituted  suit 
against  the  Metropolitan  Casualty  Insurance 
Company  of  New  York  in  the  circuit  court  of 
Washington  county  to  recover  accident  bene- 
fits for  a  certain  stated  period  as  provided 
in  a  policy  of  Insurance  issued  by  the  a^>el- 
lant  to  appellee.  This  insarance  policy  pro- 
vides toT  the  payment  to  insured  of  |25  a 
week  while  insured  is  continuously  and  whol- 
ly disabled  tram  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupation. 
Glatise  3  of  said  policy  provides  for  a  pay- 
ment of  112.60  a  week  for  a  period,  not  ex- 
ceeding 62  weeks  if  the  insured  la  disabled 
from  performing  some  one  or  more  important 
daily  dnty  or  duties  pertaining  to  his  occupa- 
tion. During  the  life  of  this  pt^cy  Mr.  Cato 
accideatally  fractured  his  right  hip,  from 
which  injury  he  never  entirely  recovered. 
The  Insurance  company  under  this  policy 
paid  Mr.  Cato  the  sum  of  f200  and  paid  his 
doctor's  bill  of  f  76.  The  policy  provides  that 
the  weekly  Indemnity  shall  be  paid  at  the 
end  of  each  el^t  weeks  If  requested  by  the 
insured.  Mr.  Cato  requested  that  his  indem- 
nity be  paid  in  this  manner.  The  insurance 
company,  howerer.  dedlned  to  pay  him  any 
further  or  other  sum  of  money  than  the  $275. 
This  suit  is  for  the  second,  third,  fourth, 
fifth,  and  sixth  eight-week  periods  of  dis- 
ability, each  period  amounting  to  $200  In- 
diemiilty  iCor  total  diKdbillty,  or  a  total 
amount  of  fl,000,  with  interest,  said  period 
expiring  September  22,  1914.  The  defendant 
pleaded  the  general  issue,  and  a  special  plea 
setting  up  the  tact  that  in  his  application  for 
Insarance  plalptUt  warranted  as  follows: 

"  'I  am  sound  and  whole,  mentally  and 
physically,  I  am  neither  deaf,  deformed,  nor 
suffer  any  impairment  of  tIsIoii  of  either  ^e, 
nor  have  I  erer  been  snhject  to  ftta.  ^lepsy, 
Totlgo,  somnambDllsm,  or  any  chronic  dis- 
ease, except  (no  exceptlona)'— when  in  truth 
and  In  fiict  the  plaintiff,  prbv  to  the  appli- 
cation for  and  the  issuance  of  said  p(dlcy, 
had  a  stroke  of  inralyds,  and  at  divers  times 
prior  thereto  had  chronic  kidney  trouble  and 
had  been  informed  by  physicians  that  he  had 
Brlght's  disease."  -  A  demurrer  was  overruled 
to  this  special  plea,  whereupon  Issue  was  tak- 
en upon  same.  There  was  also  a  special  plea 
of  a  false  warranty  relating  to  the  Income  of 
plaintiff,  upon  which  issue  was  Joined.  The 
testimony  did  not  sustain  ^ther  of  these  spe- 
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cial  Ideas.  ThB  fiicta  In  fSn  case  necesaary 
to  be  mentioned  by  ns  are  as  foUows:  In 
his  application  for  Insurance  Mr.  Cato  stated 
that  his  oecapatlon  was  a  cotton  planter,  and 
that  his  duties  were  "snperintendlng  only." 
He  also  said  that  he  was  aonnd  and  well, 
mentally  and  physically,  nor  had  he  erer 
been  subject  to  any  chronic  disease^  This 
policy  was  Issued  to  the  appellee  on  Janu- 
ary 13,  1913.  Appellee  fractured  his  hip  on 
the  21st  day  of  October,  1918.  The  testimo- 
ny material  to  the  Issues  In  brief  Is  as  fol- 
lows: The  appellee  testified  that  at  the  time 
of  his  Injury  be  was  a  plantation  manager 
employed  to  manage  the  place  of  McCutcben 
Bros.,  which  had  about  800  acres  In  cultiva- 
tion, at  a  salary  of  $1,000  a  year  and  certain 
perquisites  unnecessary  to  be  noticed ;  that 
fdnce  his  Injury  he  has  been  unable  to  do 
anything  and  had  to  resign  his  position  with 
his  employers ;  that  he  has  been  able  to 
write  a  little  and  ride  around  in  a  bug^  a 
little  since ;  that  the  principal  reason  he  has 
not  been  able  to  perform  any  of  the  duties  of 
a  plantation  manager  is  beoause  be  has  been 
unable  to  ride  horseback.  He  was  confined 
to  his  house  on  account  of  the  injury  until 
some  time  in  April,  1914,  at  which  time  he 
prevailed  upon  his  daughters  to  have  him 
put  into  a  buggy  and  driven  out  to  see  some 
cotton  planted  on  a  200-acre  plantation  which 
was  rented  by  bis  dai^hters.  He  was  not 
able  to  be  out  again  for  about  a  month. 
Some  time  in  May,  under  the  advice  of  his 
physldan,  he  was  driven  around  in  a  buggy 
by  some  of  bis  family,  and  at  a  later  period 
was  able  to  drive  himself.  During  the  en- 
tire time,  however,  he  was  never  able  to  be 
out  every  day,  but  In  pretty  weather  he  was 
sometimes  able  to  be  out  once  a  week,  and 
sometimes  oftener.  His  hip  pained  him  prac- 
tically all  of  the  time.  He  testified  to  the 
duties  of  a  plantation  manager  or  superin- 
tendent, and  among  other  duties  said  It  was 
necessary  for  tilm  to  keep  the  books  of  the 
plantation.  Counsel  for  appellant  asked  him 
If  he  could  not  keep  those  books  at  the  time 
of  the  trial,  to  which  he  replied  Qiat  he  could 
do  a  little  of  It  He  was  also  asked  If  a 
part  of  his  duUes  as  sigwrlntendent  was  not 
to  direct  the  hands  how  to'  work,  and  if  he 
could  not  at  least  direct  those  on  the  place 
of  his  daughters  that  be  could  see  from  the 
road  or  from  the  turn  rows  where  he  could 
go  in  his  buggy,  to  Whidti  he  replied  In  the 
affirmative.  The  testimony  further  showed 
that  Mr.  Cato  was  given  by  his  daughters  a 
part  of  tbe  proceeds  of  the  crop  raised  on 
the  place  rented  by  them,  which  generally 
amounted  to  about  $500  a  year;  that  this 
was  a  gratuity  on  their  part.  On  this  place 
they  had  a  negro  foreman  who  before  the 
accident  was  under  the  control  of  the  appel- 
lee. After  the  accident  this  foreman  would 
come  to  the  house  and  advise  with  Mr.  Cato 
while  he  was  confined  therein  as  to  the  crop, 
and  Mr.  Cato  would  also  direct  and  advise 


him  as  best  he  could  when  he  was  able  to 
ride  out  In  a  buggy  to  look  at  the  crop.  The 
appellee  was  never  able  to  be  out  in  his  bug- 
gy every  day.  On  damp  or  bad  days  he  suf- 
fered severely  with  his  bip  and  was  confined 
to  the  house.  He  was  never  able  to  stay  on 
the  plantation  all  day  and  actually  see  to  the 
proper  management  of  it  He  was  not  aUe 
dally  to  keep  the  books  or  was  never  able 
daily  to  perform  any  of  tbe  substantial  da- 
ties  of  a  plantation  superlntmdent  or  man- 
ager. The  testimony  further  showed  that 
some  years  prior  to  the  taking  out  of  the 
policy  her^  sued  on  plaintiff  suffered  from 
facial  paralysis,  which  Is  a  disease  of  the 
sciatic  nerve  and  which  was  temporary.  His 
physician  also  testified  that  at  one  time, 
about  six  or  seven  years  before  the  policy 
was  issued,  he  suffered  with  malaria  poison- 
ing and  may  have  had  a  trace  of  albumen  in 
his  urine,  but  that  these  had  passed  away. 
Clauses  2  and  3  in  the  policy  are  as  follows: 

"Clause  2.  It  such  Injuries  shall  not  reault  as 
specified  in  clause  1,  but,  directly,,  solely,  excln- 
flivcly,  and  Independently  of  all  other  cnuaes. 
shall,  within  two  weeks  from  the  date  of  the  ac- 
cident, continnoasly  and  wholly  disable  and  pre* 
vent  tbe  insured  from  performing  any  and  every 
kind  of  duty  pertaining  to  his  occupation,  the 
company  win  pay  tbe  inimred  the  weekly  in- 
demnity above  specified  for  the  entire  period 
of  anch  total  disability. 

"Clauses.  If  such  injuries  shnD  not  result  as 
specified  in  clause  1,  but,  directlv,  eolely,  exdn- 
Bively,  and  independently  of  all  other  causes, 
shall,  within  two  weeks  n'om  the  date  of  the  ac- 
cident or  immediately  following  total  disable- 
ment, continuously  disable  and  prevent  the  in- 
sured from  performing  some  one  or  more  im- 
portant daily  duty  or  duties  pertaining  to  his 
occupation,  the  company  will  pay  tbe  insnred 
one-half  of  tbe  weekly  indemnity  above  specified 
for  the  period  of  sach  partial  disablement,  not 
exceeding  62  weeks." 

[1]  It  Is  also  otmtended  Ifiat  nnder  the  pol- 
icy the  answers  of  appellee  In  his  application 
for  insurance  are  warranties.  Conceding 
that  they  are  for  tbe  purpose  of  fbls  dedslon, 
there  Is  no  testimony  whatever  In  the  record 
of  any  breach  of  these  warranties.  Iliere  Is 
no  testimony  that  at  tbe  time  of  the  taking 
out  oC  this  Insurance  policy  tbe  appellee  was 
not  soond  and  whole.  There  Is  no  testimony 
In  the  record  that  he  was  ever  subject  to 
any  chronic  disease.  1b»  mere  fact  that  be 
may  have  suffered  tnm  a  facial  paralysis 
or  malaria  would  not  avoid  tbe  policy.  He 
was  sound  and  well  at  the  time  the  policy 
was  issued.  Tbe  fiiclal  paralysis,  malarial 
poisoning,  and  txace  of  albumen  In  bis  nrlne 
had  dlsaippeared  years  before.  Tbe  testi- 
mony shows  that  they  were  all  temporary 
ailments  from  which  a  complete  recovery  was 
had ;  such  ailments  do  not  constitute  a  state 
of  ever  having  been  subject  to  any  chronic 
disease.  Joyce  on  Insurance,  I  1849;  Cady 
V.  Fidelity  &  Casualty  Ins.  Co.,  134  Wis.  322, 
113  N.  W.  967,  17  L.  R.  A.  (N.  S.)  260. 

At  the  conclusion  of  all  the  testimony  the 
court  instructed  the  jury  to  return  a  verdict 
for  the  plaintiff  for  the  total  amount  sued  for. 
This  amount  was  based  upon  a  total  d^bll- 
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Itr  during  the  periods  stated  In  tb»  detilara- 

tion. 

[2]  Hie  appellant  contends  that  Mr.  Cato 
was  not  totally  disabled,  but  tmly  partially 
disabled,  and  his  recovery,  U  any,  would  be 
gOTerned  by  clause  3,  above  quoted.  Clause 
8  provides  that,  if  the  injuries  "continuously 
disable  and  prevent  the  insured  from  per- 
forming some  one  or  more  Important  dally 
duty  or  duties,"  etc.,  or,  In  other  words,  if 
the  insured  is  able  to  perform  some  one  or 
more  important  dally  duty  or  duties,  then  his 
disability  would  only  be  partial.  It  is  the 
contention  of  appellant  that  clause  3  explains 
and  modifies  clause  2.  He  also  contends  that 
in  the  reported  cases  on  casualty  insurance 
In  the  different  states  none  of  the  polidee 
there  In  question  contains  a  clause  similar 
to  clanse  8  In  this  policy.  It  is  contended 
that,  if  the  appellee  was  able  at  any  time  to 
do  any  work  pertaining  to  the  Important  du- 
ties of  plantation  manager,  then  his  disabil- 
ity would  be  reduced  from  total  to  partial. 
As  we  understand  his  contention,  if  Mr.  Cato 
could  do  any  work  whatever  on  any  planta- 
tion books,  say  for  one  hour  out  of  every  two 
weeks,  then  his  disability  would  be  partial, 
or  if  he  could  be  driven  in  his  buggy  to  the 
plantation  rented  by  bis  daughters  and  re- 
main there  for  a  short  time  one  day  out  of 
one  or  two  weeks,  and  while  there  give  some 
Instructions  to  the  hands,  then  his  disability 
will  be  reduced  from  total  to  partial. 

In  5  Elliott  on  Contracts,  f  4308,  the  au- 
thor, in  discussing  policies  of  this  diaracter, 
has  the  followiu^  to  say : 

"The  cases  which  have  placed  a  constructioD 
upon  the  term  'total  disability'  might  sometimes 
seem  to  be  divided  into  two  classes,  vis.,  those 
which  construe  it  Hbo^ly  In  favor  of  the  Inmnv 
ed,  and  those  which  cooitme  it  strictly  against 
Mm.  Any  apparent  conflict  in  the  decisions 
may,  however,  be  mostly  reconciled  In  view  of 
differences  in  the  lanfaage  of  the  pplides,  and 
of  the  different  occupations  under  which  the  par- 
ties were  insured.  Of  course,  if  the  Insared  is 
so  injured  that  he  cannot  do  anything,  it  is  a 
case  of  total  disability.  But  the  decisions  eo 
much  farther,  and  it  is  generally  held  that,  if 
the  insured  is  so  injured  that  fie  cannot  per- 
form sach  work  as  be  was  engaged  in  at  the 
time,  or  similar  or  remuneratiTe  work.  It  is  a 
case  of  total  disabnity,  even  though  he  may  be 
able  to  do  some  alight  act" 

In  the  case  of  Wolcott  y.  United  Life,  etc., 
Oa,  06  Hun,  96,  8  N.  7.  Snpp.  26%  the  court 
says: 

"Total  disability  must,  from  tfae  necessity  of 
the  case,  be  a  rdative  matter,  and  must  depend 
lai^ly  upon  the  occupation  and  emnloyment  in 
which  the  party  insured  is  engaged." 

"One  who  labors  with  his  hands  might  he  so 
disabled  by  a  severe  injury  to  one  band  as  not  to 
be  able  to  labor  at  all  at  his  nsaal  occupation, 
where  as  a  merchant  or  a  profesaionu  man 
might  by  the  eame  injury  be  only  disabled  from 
transacting  some  kinds  of  business  pertaining  to 
his  occupation.  •  •  •  There  are  a  few  prop- 
oaitlons  applicable  to  tbe  conatmction  of  the 
policy  under  consideration  which,  under  the  evi- 
dence, are  decisive  of  this  case.  The  first  is 
that  total  disability  does  not  mean  absolute 
physical  inability  on  the  part  of  the  insured 
to  transact  any  kind  of  business  pertaining  to 
his  occupation.    It  Is  sufficient  il  his  injuries 


were  of  such  a  diaracter  that  common  care  and 
pmdence  required  him  to  desist  from  the  trans- 
action of  any  such  business  so  long  as  It  was 
reasonably  necessary  to  effectuate  a  cure.  This 
was  a  duty  which  he  owed  to  the  Insurer  as  well 
as  to  himself.  Youne  v.  Travelers'  Ins.  Co., 
SO 'Me.  244  [18  Atl.  896].  The  second  is  that 
under  the  particular  terms  of  this  policy,  to 
wit.  'from  transacting  any  and  every  kind  of 
businpns  pertaining  to  the  occupation  above 
stated'  (merchant),  Inability  to  perform  some 
kinds  of  business  pertaining  to  that  occupation 
would  not  constitute  total  disability  within  the 
meaning  of  the  policy.  •  •  •  But,  fourth,  the 
mere  fact  that  he  might  be  able,  with  due  re- 
gard to  bis  health,  to  o(*ca8ionally  perform  some 
single  and  trivial  act  connected  with  some  kind 
of  business  pertaining  to  his  occupation  as  a 
merchant,  would  not  render  his  diubOIty  par- 
tial instead  of  total,  provided  he  was  unable  sub- 
stantially or  to  some  material  extent  to  trans- 
act any  kind  of  bosinesa  pertaining  to  such  oc 
cupation."  Lotidill  t.  Laboring  Men's,  etc., 
Ass'n.  68  Minn.  14,  71  N.  W.  S8  iTb.  A. 
537.  65  Am.  St  Bep.  542. 

The  above  quotation  is  peculiarly  apt  to  the 
case  at  bar,  because,  taken  most  strongly  for 
the  appellant,  the  appellee  here  was  only  able 
"to  occasionally  perform  some  single  and 
trivial  act  connected  with  some  kind  of  busi- 
ness pertaining  to  his  occupation,**  as  superin- 
t^dent  of  a  plantation.  He  was  never  able 
to  perform  any  one  or  more  of  the  important 
daily  duties  pertaining  to  his  occupation  as 
a  plantation  manager.  Being  able  to  direct 
the  bands  upon  a  plantation  without  the  abil- 
ity to  see  that  these  directions  are  properly  . 
followed  amounts  to  nothing  and  could  not 
be  considered  an  imiwrtant  dpty.  The  Im- 
portant part,  the  sine  qua  non,  is  to  see  that 
these  directions  are  properly  executed.  Be- 
ing able  occasionally  to  work  on  plantation 
books  is  not  being  able  to  perform  one  of  the 
important  daily  duties  menti(»ied  in  clause  8, 
but  is  a  mere  Incident  of  the  employment. 
The  testimony  show^  that  In  order  to  be  able 
to  transact  the  important  duties  of  managing 
a  plantation  the  manager  must  be  able  to  ride 
horseback  and  go  all  over  the  plantation.  He 
must  be  with  the  hands  from  daylight  until 
dark.  Turner  v.  ridellty,  eta,  Co.,  112  Midh. 
425,  70  N.  W.  898,  38  L.  R.  A.  629,  and  note, 
67  Am.  St.  Bep.  428 ;  Keith  v.  Chicago,  etc., 
Co.,  82  Neb.  12,  U6  N.  W.  957,  23  L.  B,  A. 
(N.  S.)  352,  and  note,  180  Am.  St  Bep.  656. 
In  the  note  to  the  latter  case  the  rule  Is  stat- 
ed that : 

"Ability  to  do  some  small  act  will  not  pre- 
vent recovery.  Thus  it  is  hdd  that  the  'total 
disability'  contemplated  by  a  benefit  certificate 
does  not  mean  a  state  of  absolute  helplessness, 
and  the  fact  that  assured  walked  to  his  physi- 
cian's office  was  held  not  to  prevent  recovery 
where  he  was  entirely  incapacitated  for  work 
or  business."  Mutual  Benefit  Ass'n  v.  Nan- 
carrow,  18  Oola  App.  274,  71  Pac.  423. 

So  the  fact  that  a  farmer  Is  able  to  direct 
his  business,  and  do  some  of  tbe  work  him- 
self, will  not  prevent  his  recovering  as  for 
total  disability  if  he  Is  wholly  disabled  from 
doing  all  the  substantial  and  material  acts 
necessary  to  be  done.  Foglesong  v.  Modern 
Brotherhood,  121  Mo.  App.  548,  97  S.  W.  240; 
Thayer  t.  Standard  life,  etc^ 
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577,  41  Att  182.  In  the  latter  case  tbe  oonit 
bas  the  following  to  say : 

"As  Ions  as  one  is  in  full  possession  of  his 
mental  faculties,  he  is  capable  of  transacting 
some  parts  of  his  business,  whatever  it  may 
be,  although  be  is  Incapable  of  physical  actian. 
If  the  words  'wholly  disable  bim  from  transact- 
ing any  and  every  kind  of  business  pertaining 
to  the  occupation  under  which  he  is  iusured 
were  to  be  construed  literally,  the  defendants 
would  be  liable  in  no  case  unless^  by  tbe  acci- 
dent, the  insured  should  lose  his  life  or  his  rea- 
son.  •  *  •  It  is  certain  that  neither  party 
intended  such  a  result" 

See,  also,  the  case  of  Industrial  Mutual  In- 
demnity Co,  T.  Hawkins,  94  Ark.  417,  127  S. 
W.  457.  29  L.  B.  A.  (N.  S.)  635,  and  note.  21 
Ann.  Obs.  102&;  Brotherhood  of  Locwnotlve 
Firemen  &  Engineers  v.  Aday,  97  Ark.  425, 
134  S.  W.  928,  34  L.  B,  A.  (N.  S.)  126.  The 
correct  rule,  and  the  rule  announced  by  the 
great  weight  of  aathorlty  in  this  country,  Is 
well  stated  In  1  Corpus  Jarla,  p.  404,  as  fol- 
lows: 

"But  when  the  insured  is  prevented  by  his 
inJaiT  from  doing  all  tbe  substantial  acts  requir- 
ed of  blm  in  bis  business,  be  Is  within  such  a 
provision  of  tbe  policy,  notwithstanding  the  fact 
that  he  occasionally  is  able  to  perform  some 
single  act  connected  with  some  kind  of  business 
pertaining  to  his  occupation.'* 

Practically  all  of  the  authorities  bearing 
upon  this  matter  are  dted  In  the  able  briefs 
of  counsel  for  appellant  and  appellee,  and 
we  will  not  further  gnote  from  them.  In 
cotiduslon  we  will  say  that  the  plaintiff  was 
never  able  to  perform  any  one  or  more  Impor- 
tant dally  duty  as  superintendent  of  a  plan- 
tation. It  therefore  follows  that  the  peremp- 
tory Inatructtoi  was  oarrect,  and  the  case 
Is  affirmed. 

Afflrmed. 


HUTBOFOUTAN  CASUALTT  INS.  CO.  T. 
CATO.   (No.  18795.) 

(Supreme  Court  of  Mississippi.    Feb.  13,  1917. 
Suggettion  of  Error  Overraled 
r*.  28,  1917.) 

Appeal  from  CHreolt  Court,  Washington 
CJoanty;  Frank  E.  Everett,  Judge. 

Action  by  William  B.  Cato  agamst  the  Metro- 
pditan  Cuoalty  Insurance  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Affirmed. 

See,  also,  74  South,  lia 

Ij^  a.  Smith,  of  Holly  Spring  for  appellant. 
Campbdl  &  Cashin,  of  Greenville,  for  appellee. 

FEB  CUBIAU.  Affirmed. 


OU  Kiss,  wm 

METBOPOLITAN  CASUALTY  INS.  00.  T. 
CATO.   (No.  19030.) 

(Sapreme  Court  of  Mis^aippi,  Divisiou  A. 
Feb.  20.  1917.) 

1.  Insdbakce  «s>040(2)— AonoH  oh  Pouot 
— Plea  — Bbeach  of  WABSAHrr— I^bhpeb- 
ATK  Habits. 
A  plea  in  an  action  on  an  accident  insurance 
policy  which  alleged  that  plaintiff  when  he  made 
nis  application  was  an  habitual  user  of  intoxi- 


cating liquor  does  not  show  a  breadi  of  a  war- 
ranty that  insured's  habits  of  life  were  correct 
and  temperate,  since  a  perscm  can  habitoaUj 
use  intoxicating  liquor  and  at  the  same  time 
be  temperate. 

[Ed.  Note.— For  other  cases;  see  Insurance, 
Cent.  Dig.  H  1017.  1618.] 

2.  iNstntANCB  «s»640^— Acnoir  on  Pouot 
— Puu— Bbkach  of  WASBAtrrr— "Disbasb.** 
In  a  ^lea  in  an  action  on  an  accident  insar- 
ance  policy  alleging  a  breach  of  warranty  of 
sound  health,  because  Insured  was  at  tbe  time 
suffering  from  a  disease  of  the  kidneys,  the 
term  "diseaae"  must  be  given  tbe  same  meaning 
as  it  would  be  ^ven  in  construing  the  policy, 
and  means  a  nenous  ailment  having  a  tendency 
to  impair  health  and  shorten  life,  not  merely  a 
temporary  or  trivial  ailment,  and  the  plea  was 
therefore  suffidenL 

[Ed.  Note.~-For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1«17,  161S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  8cm  Dlaease.] 

Appeal  from  Circuit  Court,  WaahingtoD 
County ;  Frank  E.  Everett,  Judge. 

Action  by  William  B.  C^ato  against  the 
Metropolitan  Casualty  Insurance  Company. 
Judgment  for  the  plaintiff,  and  defendant  ap* 
peals.  Beversed  and  remanded. 

L.  A.  Smith,  of  Holly  Springs,  for  appel- 
lant. Campbell  St  Casbln,  of  GreeiiTiUe,  tor 
an>ellee. 

STEBS,  J.  This  la  a  companion  case  to 
the  two  cases  bearing  the  same  style  decided 
two  weeks  ago  by  this  division.  74  Sonth.  114. 
118.  l^ls  suit  is  for  subsequent  installments 
on  the  same  insurance  policy.  For  a  history 
of  the  litigation  reference  Is  made  to  tbe 
opinion  delivered  In  the  first  we  of  this  se- 
ries of  cases.  At  the  conclusion  of  the  testi- 
mony a  peremptory  Instruction  was  given  In 
favor  of  plaintiff  for  the  amount  sued  for. 
In  the  suit  at  bar  tbe  Insurance  onnpany  fil- 
ed the  following  q)ecial  plea: 

"And  for  a  first  special  plea  to  the  declara- 
tion comes  the  defendant,  by  its  attorneys,  and 
says  that  the  plaintiff  ought  not  to  recow,  for 
that  the  plaintiff,  in  bis  applicatitm  (or  the 
policy  sued  upon,  which  application  is  copied 
into  said  policy,  warranted  that:  'I  am  sound 
and  whol^  mentally  and  ^sically.  I  am  nei- 
ther lame,  deaf,  deformed,  nor  stiller  any  im- 
pairment ct  vision  of  either  eye,  nor  have  I  ever 
been  subject  to  fits,  vertigo,  somnamboUsm.  or 
any  chronic  disease,  except  (no  exception)'--but 
in  truth  and  in  fact  the  plaintiff  at  the  time  of 
making  said  application  was  not  sound  and 
whole,  mentally  and  physically,  but  in  fact  and 
in  truth  then  bad  a  disease  of  the  kidneys,  which 
was  well  known  to  him.  And  d^endant  says 
that  such  warranty  was  material  to  the  risk 
assumed  by  it,  and  tliat  said  risk  would  not 
have  been  assumed  and  said  policy  issued  had  it 
known  of  the  said  disease  of  the  kidneys,  and 
that  this  unsoundness  and  disease  of  the  kid- 
neys was  unknown  to  this  d^endant  until  long 
after  it  had  paid  him  $275  under  said  cm- 
tract,  and  the  amount  so  paid  him  is  far  in 
excess  of  all  premiums  paid  by  the  plaintiff  to 
the  def^dant  for  or  oo  account  of  said  policy 
sued  up<».  Wherefore  defendant  says  that,  by 
reaacm  said  false  warranty,  said  policy  is 
void,  and  that  plaintifl  ought  to  be  barred ;  and 
this  the  defdidaut  is  ready  to  vwify." 


4tEa»Fer  otbsr  easM  sm  same  teple  and  KBT-NUHBBB  la  all  Ker-Niimbersd  DlgesU  ud  IndsxsL 

Digitized  by  CjOOg  IC 


BfETBOPOUTAH  OASUAi;TT  IKS.  00.  OATO 


119 


As  a  seomd  vpedal  plea  St  filed  ttie  fol- 
lowtng: 

"Comes  th«  defendant,  by  its  attorneys,  and 
for  a  further  and  second  plea  to  the  declaration 
filed  herein  against  it  says  that  the  plaiotifE 
ought 'Dot  to  recover,  for  that  the  plaintiff.  In 
bis  application  for  the  policy  sued  on,  repre- 
aentea,  which  represmtation  was  a  warranty, 
that.  'My  habits  of  life  are  correct  and  tem< 
perate/  but  defendant  says  that  the  habits  of 
the  plaintiff  at  the  time  oi  said  application 
and  said  representation,  were  not  correct  and 
temperate,  but,  on  the  contrary,  the  plaintiS 
was  then  an  Imbitual  user  of  intoxicanng  liq* 
nor,  viz.  whisky,  and  this  was  unknown  to  the 
defendant,  and  was  material  to  the  risk  as- 
sumed by  defendant,  and  had  this  defendant 
been  apprised  of  the  truth  in  regard  to  said 
representaticm  it  would  not  have  assumed  the 
risk  and  wonld  not  have  Issued  said  polity, 
wherefore  defendant  says  that,  by  reason  of  said 
false  repreeentatiou,  said  policy  Is  void,  and  the 
idaintiff  ought  to  be  barred,  and  this  the  defend- 
ant is  ready  to  verify." 

[1, 2]  Demurrers  were  sustained  to  each  of 
theee  pleas.  So  far  as  tbe  second  special  idea 
la  concerned,  we  think  tbe  court  was  correct  In 
sustaining  the  demurrer  to  it  Mr.  Cato  may 
have  been  an  habitual  user  of  Intoxicating 
liquor,  viz.  whisky,  and  at  the  same  time 
have  been  temperate  in  the  use  ct  same.  The 
first  special  plea,  however,  Is  to  the  effect 
that  in  the  written  application  Mr.  Cato  war* 
ranted  that  he  was  sound  and  whole,  mental- 
ly and  physically,  when  as  a  matter  of  fact 
at  the  time  of  making  this  vrarranty  he  was 
not  sound  and  whole,  but  had  a  disease  of 
tbe  kidneys,  which  fact  was  well  known  to 
him.  It  is  the  contention  of  the  app^lee  tliat 
tbe  demurrer  was  well  taken  because  the 
appellee  made  no  especial  warranty  that  he 
did  not  have  a  disease  of  the  kidneys.  '  He 
further  claims  that  the  idea  should  have  al- 
leged that  the  plaintiff  had  a  chronic  disease 
of  the  kidneys  at  tbe  time  the  application 
was  made.  The  tenna  "sickness''  and  "dls* 
ease"  in  warranties  of  this  character  In  In- 
Buranoe  poUdes  have  a  dear  and  well-de- 
fined meaning  as  construed  by  the  decisions 
of  the  dlflermt  states.  As  It  1«  e^^resaed  In 
Joyce  «t  Insarance,  1 18W: 

"The  dedidrais  seem  to  agree  that  the  terms 
'sickness'  and  'disease*  do  not  mean  a  trifling 
fllnees  nor  occasional  i^iical  distorbances  re- 
sulting from  accidental  causes,  and  not  perma- 
nent m  their  effects,  mx  a  temporary  illness 
which  readily  yidda  to  profes^onal  treatment 
and  leaves  no  permanent  physical  injury  or  dis- 
order calculated  or  having  a  tendency  to  shorten 
life ;  that  en  inquiry  as  to  oertain  dismses  most 
refer  to  that  alone,  and  not  to  one  not  hictud- 
ed  within  the  term  nor  connected  therewith  In 
symptoms  or  effect  uiion  the  system.  If,  how- 
ever, the  assured  has  actual  knowledge  as  to 
the  fact  that  the  sute  of  his  health  is  such 
as  to  materially  affect  the  risk  and  increase  the 
hazard,  it  must  be  disclosed." 

See,  also,  Archibald  r.  Mutual  Life  Ids. 
Co.,  88  Wis.  642,  from  which  opinion  we 
quote  as  follows: 

"In  Us  application  for  the  insarance  Mr. 
Anhlboid  represented,  among  otiier  things,  that 
his  kidneys  were  ia  a  healthy  state  and  free 
from  any  tendoicr  t«  disease.  On  bdialf  ot  the 


defendant  the  court  was  asked  to  Instmct  the 
jury  that,  If  the  assured  was  ailing  of  any  dis- 
ease of  the  kidneys  at  the  time  of  the  applies* 
tion,  and  concealed  it  from  the  examining  sur- 

feon  or  from  the  company,  it  avoids  tbe  policy.* 
Ve  are  indlined  to  think  that  there  was  sMne 
teBtimony  tending  to  prove  that  the  assured  was 
then  suffering  from  a  disease  of  the  kidneys  and 
knew  the  fact.  If  so,  the  instroction  should  have 
been  given." 

It  la  the  duty  of  the  court  to  give  the  same 
construction  to  these  terms  in  a  plea  that  it 
gives  to  them  when  construing  the  insurance 
policy.  In  the  case  of  Meyer  v.  Fidelity  & 
Caeualty  Co.,  96  Iowa,  378,  385,  65  N.  W.  328, 
330,  S9  Am.  St.  Bep.  on  page  378,  the  court, 
in  construing  slmihir  terms,  has  the  follow- 
ing to  say: 

"As  used  in  this  policy,  we  tiiink  the  words 
'disease*  and  Infirmly  mean  i»raetically  the 
same  thing.  When  qieaking  of  an  'infirmity,' 
we  generally  mean  the  state  or  quality  of  being 
Infirm  physicallv  or  othMwtse,  debility  or  weak- 
ness; and  by  the  use  of  the  word  'disease'  we 
desire  to  convey  the  impressiim  of  a  morbid  con- 
dition, resulting  from  some  functional  disturb- 
ance or  failure  of  physical  function  whldi  tends 
to  undermine  the  constitntlon.  We  do  not,  as 
a  general  rule,  apply  either  term  to  a  alight 
and  temporary  disorder,  or  to  the  Imperfect 
working  of  some  function,  wfaidi  is  over  In  a 
short  period  of  time,  and  which,  when  recovered 
fran,  leaves  the  body  in  its  n«msl  eondltioi. 
In  usine  either  of  the  words,  we  do  not,  as  a 
rule,  rrfer  to  a  slight  and  m«e  temporary  dis- 
turban^  or  anfeeblemait,'* 

See,  also.  Preferred  Accident  Ins.  Co.  t. 
Muir,  126  Fed.  a26,  61  a  a  A.  456;  Logan 
T.  Provident  Savings  Life  Assurance  Society 
of  N.  Y..  67  W.  Va.  384,  60  S.  B.  529;  Gady 
V.  FldeUty  &  Casualty  Oo.  of  N.  T.,  134  Wis. 
322,  118  N.  W.  067,  17  L.  B.  A.  (N.  S.)  260. 

The  term  "disease  of  the  kidneys,"  as  used 
In  the  special  plea,  does  not  mean  that  he 
was  suffering  from  any  temporary  or  trivial 
ailment,  but  rather  from  a  serious  ailment 
having  a  tendency  to  impair  health  and  short- 
en life.  It  therefore  follows  that  the  court 
erred  in  snstalning  the  demonw  to  this  plea. 

Bevened  and  remanded. 


(Ua  Ulas.  US) 

MBTBOPOLITAN  OASUALTT  INS.  00.  T. 
OATa  (No.  1046a) 

(Supreme  Oonrt  of  Mississippi,  Dividon  A. 
Feb.  26,  1017.) 

JuDamcirr  ^143(11)  —  Sbttino  Asua  !>■- 
VAULT— Absence  at  Tbiai<— Ezousb. 
Where  counsel  for  defendant  was  in  at- 
tendance  at  court,  but  was  absent  from  tiie 
courtroom  when  the  case  was  called  for  trial  be- 
cause he  had  been  informed  by  counsel  for  plain- 
tifiF,  who  was  engaged  in  the  preceding  case,  that 
that  case  would  occupy  at  least  six  hoars,  and 
that  there  were  several  other  int^ening  cases, 
and  his  absence  vras  for  the  purpose '  of  con- 
ferring with  his  associate  as  to  an  agreement  to 
try  tbe  case  before  a  special  Jndge,  he  had  a 
sufficient  excuse  to  entitle  hbn  to  set  aside  a 
judgment  nO  didt  against  defendant  on  his  mo- 
tion made  within  an  hour  after  the  rendition  of 
the  Judgment,  and  while  plaintiff  was  still  in 
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court  ready  for  trial,  In  whlcb  motion  he  alleged 
a  defense  on  the  merits, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |  2S2.] 

Appeal  from  ClTcnlt  Ooort,  WaahlQston 
County;  Frank  B.  Everett,  JuOge. 

Action  b7  William  B.  Cato  against  the 
Metropolitan  Casualty  Insurance  Con^any. 
Judgment  nil  dtdt  for  the  plalntUC,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Ij.  a.  Smith,  of  Holly  Springs,  for  appel- 
lant Cami^>eU  &  Casbln,  of  OreenvUle,  for 
appellee. 

SYKB3,  J.  This  is  the  fourth  and  last  of 
a  series  of  cases  appealed  from  judgments  of 
the  circuit  court  of  Washington  county.  For 
a  history  of  the  litigation  reference  Is  made 
to  an  opinion  delivered  by  this  division  two 
weeks  ago.  74  South.  714.  The  leading  coun- 
sel for  the  appellant  insurance  company  re- 
sides at  Holly  Springs,  and  was  attending  the 
term  of  the  circuit  court  In  Washington  coun- 
ty ready  to  assist  In  the  trial  of  this  case.  A 
motion  had  been  made  by  the  attorneys  for  the 
appellant,  defendant  in  the  court  below,  to 
strike  certain  allegations  from  the  declara- 
tion. From  the  record  It  appears  that  the 
docket  was  rather  congested.  Both  the  plain- 
tiff and  the  defendant  were  ready  to  try  the 
case,  and  it  had  been  set  for  trial  for  a  day 
certain  of  a  previous  week  of  court,  but  bad 
not  been  reached.  A  number  of  other  cases 
were  set  for  trial  ahead  of  this  one,  and  it 
seemed  rather  doubtful  to  counsel  on  both 
sides  whether  or  not  they  would  be  able  to  get 
a  trial  in  regular  course.  The  night  before 
the  Judgment  was  taken  counsel  on  both  sides 
had  conferred  and  discussed  the  matter  of 
trying  the  case  by  agreement  before  a  spe- 
cial Judge,  but  had  arrived  at  no  definite  un- 
derstanding about  the  matter.  Mr.  Smith, 
the  leading  counsel  for  appellant,  that  same 
afternoon  or  night  also  talked  to  the  presid- 
ing Judge  about  the  possibility  of  getting  a 
trial  before  him.  It  seems  that  the  Judge 
at  that  time  was  rather  uncertain  about  It, 
bat  informed  Mr.  Smith  that  he  would  try  to 
give  him  some  Idea  the  next  morning  or  the 
next  day.  When  court  adjourned  that  after- 
noon there  was  on  trial  a  case  In  which  coun- 
sel for  appellee  was  engaged.  This  counsel 
told  Mr.  Smith  that  the  case  on  trial  would 
consume  at  least  six  hours  the  following 
morning.  There  were  a  number  of  other  C8»- 
es  on  the  dodcet  to  be  tried  in  their  regular 
order  before  this  case  would  be  readied. 

Instead  of  goii^  to  court  promptly  upon  its 
c(HiTening  the  next  morning,  Mr.  Smith  went 
to  the  office  of  his  UKKxdate  to  discuss  the 
tentaUve  agreement  relating  to  trying  tiUs 
case  before  a  q}e(dal  Judge.  While  be  and 
his  associate  were  so  engaged,  the  case  on 
trial  in  the  circuit  court  waa  compromised, 
the  Judge  called  the  docket,  and  for  tme  rea< 
son  or  another  the  Intervening  cases  were 
passed,  dismissed,  or  continued  until  the 


Cftto  case  was  readied.  When  this  case  was 
called  counsel  for  plaintiff  announced  ready, 
but  no  counsel  answered  Cor  the  defendant. 
Pursuing  bis  rule,  which,  however,  waa  un- 
known to  Mr.  Smith,  the  circuit  Jndge  asked 
counsel  for  plalntUT  what  order  be  would 
take.  The  attention  of  the  Jndge  was  called 
to  the  motion  to  strike  certain  allegations 
from  the  declaration.  The  court  then  over- 
ruled this  motion,  and  at  the  request  ct  coun- 
sel for  plaintiff  rendered  Judgment  nil'dldt 
In  tBYtar  of  plaintiff  for  the  amount  sued  for. 
An  attorney  who  luviKned  to  be  in  the  court- 
room, In  a  few  mlnntes  after  the  Judgment 
was  taken,  notified  Hr.  Smith  and  his  associ- 
ate tiiat  facL  They  at  onoe  repaired  to 
the  courthouse  and  prepared  and  filed  a  mo- 
tion to  set  aside  the  Judgment  Cnie  record 
Indicates  that  this  occurred  wlttiin  about  an 
hour  after  the  Judgment  was  rendered.)  Mr. 
Cato,  the  i^intlff,  whb  seems  to  have  been 
the  only  witness  In  his  case,  was  present  in 
flie  courtroom  at  the  time  the  attorn^  for 
the  defendant  filed  this  motion.  The  defend- 
ant's attorn^  had  not  filed  any  pleas  in  the 
case,  but  were  waiting  for  their  motion  abore 
mentioned  to  be  dlspmed  o£  However,  tb^ 
had  already  furnished  (Opposing  coumel  a 
copy  of  the  ^eas  they  would  file  after  the 
court  bad  ad«d  upon  their  motion.  In  their 
motion  to  set  aside  the  Judgment  and  fbr  a 
new  trial  th^  allege  tbat  tbey  had  a  mer^ 
Itorious  defense  to  the  cause  of  action.  The 
ctrcnit  Judge  ft^owed  his  nfle  in  dl^roslng 
of  a  case  when  it  was  reached  on  Uie  docket 
While  we  fully  realize  that  it  is  necessary 
for  a  proper  and  efficient  administration  of 
Justice  that  the  trial  Judges  bave  and  exer- 
cise great  latitude  relating  to  the  dismissal 
of  suits  and  giving  default  Judgments,  at  the 
same  time  we  also  appreciate  the  severe  pen- 
alty thus  sometimes  visited  upon  a  party  liti- 
gant. In  this  case  counsel  for  both  parties 
were  anxious  and  willing  to  try  the  case. 
They  ha4  previously  tried  two  cases  between 
the  same  parties  Involving  practically  the 
same  questions  In  litigation.  Mr.  Smith  was 
absent  from  his  home  In  Holly  Springs  at- 
tending this  court  in  Greenville  solely  for 
the  purpose  of  trying  It  While  It  Is  ordinar- 
ily the  duty  of  attorneys,  when  the  day  their 
cases  are  set  for  trial  has  arrived,  to  be  pres- 
ent all  during  the  sessions  of  court  in  order 
to  represent  their  clients  when  tbdr  cases 
are  called,  at  the  same  time  in  this  case  the 
reason  why  Mr.  Smith  was  not  present  was 
because  of  the  fact  that  the  case  then  on  tri- 
al promised  to  last  at  least  six  hours,  as  stat- 
ed to  him  by  Judge  Cashin,  who  was  engaged 
in  the  case  on  trial,  and  also  counsel  in  the 
Instant  case,  and  of  the  farther  fact  that 
there  were  a  number  of  other  cases  pending 
for  trial  set  ahead  of  it  The  reasw  why 
both  conns^  for  defendant  were  not  present 
in  court  was  because  of  an  hraest  belief  that 
the  case  would  not  be  reached  fOr  several 
hours,  and  tbat  Qiey  were  diw^sdng  the  ad- 
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vbabUltr  of  a  trial  before  a  special  Judge. 
In  Ttew  of  aU  of  ttie  drcamstancea  In  tbe 
case  we  do  not  tblnk  coiuuni  were  gnll^  of 
any  n^Ugence  In  tbe  premises.  PlalntUD 
coQld  have  beoi  in  no  way  Injured  by  re- 
iostatltig  tbe  case  on  tbe  docket  upon  the  ar- 
rival of  Mr.  Smftb  and  associate  counsel  In 
tiw  conrtroom.  Tbe  plalnUfl  was  still  in 
tbe  oonrtroom  ready  for  trloL  Tbe  defend- 
ant was  aJao  ready  for  triaL  On  tbe  otber 
band,  it  was  a  bardsblp  rlsited  nptrn  tids  ap- 
pellant and  vpon  Ills  counsel  to  ownle  fiie 
motion.  In  proper  lastaneee  where  parties  or 
coonsel  are  guilty  ftf  negligence  or  iw^ect 
lo  failing  to  attend  court  and  look  after  tli^ 
litigation*  tbls  negligence  or  neglect  of  duty 
■bonld  be  pnnisbed.  In  tbe  case  at  bar,  bow- 
era:,  tbe  excuse  of  counsel  was  a  good  one, 
and  tbe  court  sbould  have  set  aside  tbe  nil 
didt  Judgment,  allowed  tbe  pleas  to  be  filed, 
and  given  tbe  defendant  a  trial  of  tbe  cause 
upon  its  merits. 
Rerersed  and  remanded. 


(113  HISB.  816) 

THOMAS  T.  SOUTHERN  ET.  CO. 
<No.  18880.) 

Supreme  Court  of  Hisdarippl,  Dlvidoa  B. 
Vtib.  19,  1917.) 

Baxlboadb  «=>446{10)  —  Kiluno  Ahxicais— 
NzauoENOE— Question  fob  Jubt. 
In  an  acdoo  for  Iobb  of  plaintifTa  cow, 
knied  by  defendant's  train  in  the  state  of  Ala- 
bama, in  view  of  Ckide  Ala.  1907,  %i  5473,  5476, 
mpeetivdy,  declaring  tbat  an  engmeer,  on  per- 
cciving  any  obstmction  on  the  track,  must  use 
all  means  within  his  power  known  to  skillful  en- 
gineers to  stop  the  train,  and  tbat  a  railroad 
company  Ib  liable  for  aU  damages  done  to  per- 
Bona  or  atock  leanltlng  from  ita  engineer's  failr 
ore  to  comply  with  aach  section,  and  that  when 
an  injury  occnrs  the  railroad  has  the  burden  of 
showing  the  absence  of  negligence,  testimony  by 
the  engineer  that  he  could  not  have  stopped  aft- 
er seeing  the  object  which  be  struck,  not  definite- 
ly ahown  to  be  plaintiff's  cow,  was  not  auffl- 
<^ent  to  warrant  a  peremptory  inatroction  for 
defendant, 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1637.] 

Appeal  from  Circuit  Court,  Tishomingo 
County ;  Claude  Clayton,  Judge. 

Action  by  J.  W.  Tbomas  against  the  South- 
ern Railway  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed  and 
remanded. 

W.  T.  Bennett,  of  luka,  for  appellant  W. 
H.  Eier,  of  Corlntb,  tta  appellee. 

ETHRIDGE,  J.  J.  W.  Tbomas  filed  snlt 
against  the  Southern  Hallway  Company  in 
the  circuit  court  of  Tishomingo  county  for 
killing  a  cow  belonging  to  the  plaintlif,  val- 
ued at  $60.  The  proof  for  the  plaintiff  showed 
that  the  cow  was  killed  by  the  train  of  tbe 
railroad  company  Just  across  the  line  of  Ala- 
bama, and  the  law  of  Alabama  covers  tbe 
liability  in  this  case.  The  proof  showed  that 
the  cow  had  her  horn  knocked  off,  her  hind 


legs-  broken,  was  otherwise  bruised,  and  was 
firand  by  ttke  railroad  tnxA  In  Uils  condition; 
tbat  abe  was  burled  l>y  ttie  seeUon  crew  of 
the  railroad  company.  There  were  no  eye- 
witnesses bitroduced  by  the  plalntlfl,  and  tbe 
plaintiff  relied  on  the  killing  by  the  train  to 
prove  bis  claim.  Wb^  tbe  plaintiff  rested 
Its  case,  the  railroad  company  Introduced  R. 
B.  Taylor,  the  locomotiTe  engineer,  to  ezcnl- 
pate  Itself  of  segUgmce  in  tbe  killing.  He 
testified  be  was  going  east  on  tbe  nlgbt  of 
the  Btb  of  January,  the  date  tlie  killing  was 
shown  to  have  occurred,  and  that  Just  after 
they  passed  Bear  Creek  Bottom,  over  In  Ala- 
bama, be  bU  an  object  bat  did  not  baww 
wbat  It  ^8.  It  was  colored  white.  He-  was 
asked  how  tax  ahead  was  the  object  when  It 
appeared  on  the  trac*.  and  answered  that, 
at  tbe  speed  he  was  going,  *'I  Judge  80  to  BO 
yards."  Ha  was  Uien  aSked  ttie  Qtiestlon, 
"Would  U  have  been  possible  for  you  to  hare 
stopped  In  that  distance?"  and  answered: 
"No,  sir;  not  going  the  ipeed  I  was.**  He 
stated:  That  he  did  not  know  whether  tt  was 
Mr.  Tbomea'  cow  he  struck  or  not;  that  be 
hit  sometblng;  he  didn't  know  what  It  was; 
"Just  a  bulk  of  some  kind."  Be  was  tbea 
asked,  "A  man  going  as  fast  as  you  were  go- 
ing, on  a  dark  night,  can't  always  tdl  what 
he  has  bit?"  and  answered,  "No,  sir."  Ask- 
ed as  to  tli6  time,  he  stated  It  was  about  2:30 
in  the  morning,  n^s  was  all  the  pnxtf  In:* 
troduced  to  exculpate  the  defendant,  and  on 
this  proof  the  trial  court  gave  a  peremptory 
instruction,  vrtddi  Is  assigned  as  error. 

We  think  it  was  exiot  for  the  trial  court  to 
give  the  peremptory  Instrocdon,  under  the 
law  of  Alabama.  See  Code  of  Alabama  1907, 
Si  64*^  and  5476 ;  Southern  By.  Co.  r.  Parkes, 
10  Ala.  App.  818.  66  South.  202,  and  authori- 
ties there  dted;  Southern  By.  Co.  t.  Blank- 
ensblp  (Ala.  Anp.)  60  South.  501.  The  con- 
clndlng  sentence  of  section  5473,  Code  of  Ala- 
bama 1007,  reads: 

"He  [the  englneerl  must  also,  on  perceiving 
any  obstruction  on  tne  track,  use  all  the  means 
within  his  power,  known  to  skillful  engineers, 
such  as  applying  brakes  and  reveniug  engine, 
in  order  to  stop  the  train.** 

Section  6476,  Code  of  Alabama,  reads: 
"Railroad  Liable  for  Injuriet:  Burden  of 
Proof. —A.  railroad  company  is  liable  for  aU 
damages  done  to  prawns,  or  to  stock  or  other 
property,  resulting  from  a  failare  to  comply 
with  tbe  requirements  of  tbe  three  preceding  sec- 
tions, or  any  negligence  on  the  part  of  such  com- 
pany or  its  agents;  and  when  any  person  or 
stodi  is  killed  or  injured,  or  other  property  de- 
stroyed or  damaged  by  tbe  locomotive  or  cars  of 
any  railroad,  the  burden  of  proof,  in  any  suit 
brought  therefor,  is  on  the  railroad  company  to 
show  a  compliajice  with  tbe  requirements  of  such 
sections,  and  tbat  there  was  so  negligence  on 
the  part  of  the  company  or  its  i^ents." 

In  the  case  of  Southern  By.  Co.  t.  Parks, 
supra,  10  Ala.  App.  page  821,  65  South,  page 
203.  It  Is  stated: 

"It  is  the  duty  of  the  railroad  company  to 
keep  a  lookout  and  to  frighten  away  stock  in 
dangerona  proximity  to  the  track,  as  well  as  to 
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run  them  off  of  the  trsck,  or  from  dangerons 
prtatmlty  thereto." 

We  tblnk  ttie  proof  on  the  part  of  defaid- 
ant  In  this  case  fails  to  meet  tbe  requirement 
of  Uie  law  of  AlatMima.  and  the  cause  Is 
therefore  reversed  and  remanded. 


(118  UlM.  SU) 

OITT  OF  HAZIJBHUBST  t.  SH6WS. 
(No.  18742.y 

<Saprtm«  Oovrt  of  Mbnisippl,  DiTirion  B. 
Feb.  19,  19170 

MniTICIPAX.  OOBPORATIOIfS  *=>819(8)— Dkfects 
IN  STBxns—FRxoHTiinna  H(asB— Notice 
or  Dmrot. 
In  an  aedon  for  the  drowning  of  a  borae, 
wbicb,  vhile  being  driven  alons  a  street  vbicb 
croued  the  dam  «  a  lake,  shied  at  a  boiler  on 
the  slope  ot  the  dam,  and  fell  Into  the  lakck 
where  there  was  no  showing  that  the  city  had 
any  knowledge  of  the  presence  of  the  boiler,  or 
that  it  waa  within  the  limits  of  the  streeta,  and 
it  appeared  that  liie  boiler,  tbon^  left  tiiere 
Mnne  time  bdore  by  an  indtvldnal,  bad  beoi  so 
covered  with  weeds  and  rubbish  as  to  be  nnno- 
ticeable  until  the  weeds  were  bamed  away  a 
day  or  two  before  the  accident,  and  that  the 
slope  of  the  dam,  while  too  steep  fbr  a  boggy, 
was  not  too  steep  for  a  horse,  there  mm  no 
liability  on  the  part  of  the  dty  shown. 

[Eld.  Note^Foz  other  caaes,  see  Manldpal 
Corporations,  Gent  Die  S  1741.] 

Appeal  from  Olrcalt  Oonrt,  Copiah  Coun- 
ty ;  J.  B.  Holden,  Judge. 

Action  by  P.  Bf.  Shows  against  the  City  of 
Hazlehnxst  Judigment  for  the  plaintiff,  and 
defendant  appeals.  Revraaed.  and  Jud^ent 
entered  for  defendant 

H.  J.  Wilson,  of  Hazleburst,  for  appel- 
lant  M.  S.  McNeil,  ct  Haalehurst,  for  ap- 

pellee. 

BTHIUDGB,  X  P.  M.  Shows  filed  snlt  in 
a  Justice  of  the  peace  court  against  the  dty 
of  Hazlehorst  on  the  following  account: 

"Account  sned  on.  City  of  Hasleihurst  Dr., 
to  P.  M.  Shows:  To  one  horse  drowned  In  Lake 
Hasle-«150.00.*' 

Tba  record  shows  that  a  horse  btfng  driven 
bf  P>  M.  Shows  was  drowned  In  Lake  Hazle, 
a  lake  altnated  In  the  coziMrate  limits  of 
Haslehurst  and  belonging  to  the  cU7>  Shows 
was  driving  along  a  h^way  over  an  em- 
bankmat  constituting  the  dam  <tf  the  lake, 
when  his  horse  shied,  made  a  plunge  down 
the  embankment  whldk  sloped  Into  the  wa- 
ter, and  was  there  drowned.  The  dam  or 
roadway  was  22  feet  wide  at  the  crown  or 
face,  and  from  70  to  100  feet  at  the  base. 
It  seems  that  a  hotter  was  lying  against  the 
bottom  of  this  dam  or  road  embankment, 
which  was  within  the  dty  limits  of  Hazle- 
hurst  and  had  hem  for  some  six  or  seven 
months,  hut  seems  to  have  been  covered  with 
nibUsh,  tnuOi,  uid  sage,  to  sndi  an  extent 
that  it  had  not  been  noticeable,  bo  far  as 
the  record  shows,  by  any  person  traveling 
the  hl^way  until  a  day  or  two  before  the 
aoddent  in  qneetlon,  when  the  grass,  straw, 


and  rubbish  was  burned  and  left  the  boiler 
exposed.  It  seems  that  the  boiler  had  been 
moved  by  a  private  party  from  another 
point  In  the  dty  because  It  was  an  unsight- 
ly object  offensive  to  the  eesthetic  sense  of 
the  ladles  of  the  dty.  Tte  party  moving  the 
boiler  along  this  highway  testified  that  his 
wagon  broke  down  at  the  point  opposite 
where  the  boiler  was  lying,  and  the  boiler 
rolled  off  the  wagon  and  down  the  embank- 
ment, which  the  proofs  shows  was  some- 
where between  4  and  12  feet  below  the  sor- 
face  of  the  road,  and  was  left  there  by  this 
party.  The  boiler  was  originally  moved  from 
another  point  in  the  dtj  at  the  request  of 
the  street  oommissloner,  hot  the  party  was 
not  directed  where  to  carry  the  boiler,  and 
there  Is  no  proof  In  the  record  that  the  loca- 
tion of  the  boiler  was  actually  known  to  the 
dty  authorities,  nor  is  there  any  proof  that 
the  boiler  as  situated  prior  to  the  burning 
had  any  tendency  whatever  to  frlght«i 
horses  of  ordinary  gentloiess.  There  is  no 
proof  in  the  record  that  after  the  burning, 
the  location  and  condition  of  the  boiler  was 
ever  brought  to  the  attention  of  the  dty. 
but  on  the  contrary,  the  street  com  mlasl on- 
er testifies  positively  that  he  had  no  knowl- 
edge of  the  boUer  being  where  It  was  prior 
to  the  acddent  The  width  of  the  street 
owned  by  the  dty  Is  not  shown,  but  prior  to 
the  extension  of  the  dty  limits  the  road  had 
been  laid  out  and  constructed  by  the  board 
of  supervisors;  and  our  statute  provides 
the  width  of  a  county  right  of  way  lor  a 
highway  as  80  feet  It  does  not  appear  sat- 
isfactorily in  the  record  that  the  boiler  was 
within  this  right  of  way.  The  plaintiff 
shows  that  he  was  going  along  the  road  at 
a  Uvdy  trot  in  a  buggy,  and  that  the  horse 
made  two  plunges  before  he  could  get  his 
lines  up,  and  that  after  he  got  his  lines  the 
horse  was  too  far  down  the  embankment  to 
turn  him  and  check  him.  It  appears  that 
the  slope  on  the  lake  side  of  the  road  was 
a  gradual  slope,  and  that  In  constructing  the 
dam  the  teams  and  wagons  hauled  dirt  np 
the  snbankment  to  the  surface  of  the  road, 
but  that  the  embankment  was  too  steep  for 
a  buggy  to  go  up  or  down,  but  a  horse  could 
be  rlddra  up  and  down  it  with  safety.  It 
was  also  contended  by  the  plaintiff  that  the 
dty  should  have  had  a  fence  between  the 
highway  and  the  lake  to  prevent  stock  run- 
ning into  the  lake.  The  plaintiff  testifies 
that  he  had  been  along  the  road  numt>ers 
of  tlmra  prior  to  the  acddent  and  that  his 
horse  had  never  noticed  the  boiler,  and  that 
he  himself  had  never  noticed  It  prior  to  the 
homing  of  the  rubbish.  The  testimony  of 
numerous  witnesses  is  to  the  same  effect  and 
It  seems  that  no  complaint  or  trouble  had 
ever  arisen  on  account  of  the  sltnatlon  of 
the  boiler. 

Under  the  facta  shown  In  this  rectHDd,  we 
are  of  the  opinion  that  there  was  no  lla< 
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bUlty  upon  the  dty  for  the  Injury  i  and,  bar- 
ing reached  this  conelnslon,  it  la  nnnecee- 
saiy  to  consider  any  assignment  except  the 
refusal  of  the  peremptory  instruction  re- 
quested by  the  city  and  refused  by  the  court 

The  Judgment  is  accordingly  reversed,  and 
Judgment  entered  here  for  ttie  dty. 

Bercrsed  and  remanded. 

013  lUw.  M) 

IIXINOIB  GENT.  R.  GO.  T.  SHORT. 

(No.  188S8.> 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  19,  1917.)' 

BVIDENCfl  ^^568(7)  —  Opiition  Gtiokhob  — 
DAUAOBfl— Weight. 
In  an  action  for  damages  to  cattle  during  a 
iAiipmeot,  where  the  only  evidence  as  to  the 
damage  was  plaintiffs  guess  or  estimate  as  to 
what  tiiej  should  have  weighed,  except  for  the 
detenti<m,  and  he  was  not  shown  to  have  had 
experience  in  weighing  cattle  before  and  after 
they  were  penned  up,  it  was  ertw  to  allow  ro- 
covery  of  more  than  nwninal  damages. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dir  I  2894.1 

Appeal  from  Circuit  Cp'ort,  Lafhyette  Ooim- 
ty ;  H.  K.  Mabon,  Judge. 

Action  by  Louis  Short  against  the  IlIlnolB 
Central  Railroad  Company.  Judgment  for 
the  idaintur,  and  defendant  ^Kieals.  Bfr* 
versed  and  remanded. 

Mayes.  Wells,  May  &  Sanders,  of  Jac^on, 
for  appellant  1^  0.  Andrews,  of  Oxford, 
for  appellee. 

BTHRID6E,  J.  Louis  Short  aned  the  Illi- 
nois Central  Railroad  0)mpany  for  damage  to 
a  lot  of  cattle,  alleged  to  have  been  inflicted 
on  them  by  keeping  them  penned  up  at  Ox- 
ford, Miss.,  for  about  a  day  and  a  half  be- 
cause the  railroad  would  not  give  a  clear 
bill  of  lading,  to  which  the  plaintiff  did  not 
consent  It  is  also  contended  by  the  railroad 
company  that  the  cattle  were  not  properly 
loaded  In  conformity  to  the  rules  of  the  In- 
terstate Commerce  Ciommisslon,  tUa  being  an 
interstate  shipment  This  contention,  how- 
ever, is  disputed,  and  was  for  the  Jury  to  pass 
upon.  The  damage  claimed  was  shown  to  be 
established  1^  the  testimony  of  Short  on  his 
estimate  or  guess  as  to  the  amount  or  loss 
of  weight  sustained  by  the  cattle  dnzliv  this 
period  of  time.  His  estimate  or  guess  was 
that  the  cattle  would  have  wd^ied  31,700 
pounds.  They  actually  weighed,  when  sold, 
19400  pounds.  In  one  of  his  answers  to 
aneationa,  he  says: 

"Of  coutM,  these  weights  are  <»ily  guesswork. 
I  am  giving  you  my  best  judgment" 

He  was  asked: 

"How  much  did  these  cows  weigh?  A.  I  don't 
know.  Q.  Give  your  best  judgment— you  got 
any  way  to  find  out?  A.  No.  sir;  not  what 
each  one  would  weigh.  Q.  Well,  what  would  all 
of  them  tc»ether  weigh?  A.  I  can't  tell  you, 
baeanse  I  don't  know." 


Plaintiff  does  not  show  that  he  has  had 
experience  in  weighing  cattle  before  and  after 
being  penned,  nor  is  there  anything  to  show 
that  his  guess  was  based  on' experience  tested 
by  weighing  cattle,  nor  was  there  any  other 
legal  method  employed  In  proving  this  dam- 
age, if  he  was  damaged  at  all  by  the  delay ; 
and  If  the  railroad  company  was  liable  for 
the  damage  at  all.  Nothing  more  than  nom- 
inal damage  Is  shown  in  this  record,  and  the 
Jury  rendered  a  verdict  for  $70.20  in  favor 
of  Short  ^ere  being  no  standard  by  which 
the  Jury  could  legally  arrive  at  this  result 
the  evidence  is  InsaSdait  to  siq^iort  the 
verdict,  and  the  case  Is  reversed  and  re- 
mandedi 

{lU  Hiu.  286} 
SPARKS  T.  STATBi    (No.  19414.) 
(Supreme  Ckmrt  of  Minissi^  Division  B. 
Feb.  19,  1917.) 

1.  HOHIOIDS  «»a^PABnCIFATZOIT  XIT  CBHOB 

— Paoor  or  Oonbpxbaot. 
Where  there  was  ample  evidence  that  de- 
fendant was  an  active  partidpant  in  the  shoot- 
ing for  which  he  was  indicted  vrith  snother  for 
murder,  proof  of  conspiracy  between  the  two 
was  not  necessary  to  convict. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  |  47.] 

2.  HouoiDB  ^a03(l)— Dthtq  Dboxjaatioh 

— COICPBTKHCT. 

Where^  during  the  shooting,  deceased  told 
one  defendant  not  to  shoot  any  mors  because 
he  had  already  killed  him,  and  thereafter,  in 
answer  to  question,  accused  that  defmdant  of 
shooting  him,  upon  trial  of  the  other  defendant 
such  latter  statement  hatd  not  competent  as  a 
dying  dedaration. 

[Ed.  Note.— For  other  casas»  ses  Hmnidde, 
Gent  Dig.  |  430.] 

B.  HoiqoiDi  «»212,  216— Dxnra  DmiABa- 

TI0H»— AOMISSinHJTT. 
A  dying  declaration  Is  admissible  on  be- 
half     defendant,  accused  of  murder,  as  well 
as  for  the  state;  but  in  either  case  proper  predi- 
cate for  Us  admission  most  be  laid. 

[Bd.  Note.— For  other  case%  see  Homidde, 
Cent  Dig.  H  428.  467.] 

4.  HouicioK  «S3208(1)— Dmro  DsGLaunoir 

— FniJNO  or  Hopblxbsnxss. 
To  make  a  dying  declaration  admissU)lB, 
fun  inquiry  must  show  a  settled  fading  of  hc^e- 
lessneas  on  the  part  of  dedarant  when  oie 
statement  was  made,  because  of  lade  oi  sanc- 
tity of  oath  and  absence  of  opportunity  tor 
cross-examination  of  the  declarant 

[Ed.  Note.— For  other  cases,  sea  Homidde^ 
Cent  Dig.  S  430.] 

Appeal  from  Oircnlt  Court,  Tippah  Coon- 
ty ;  J.  L.  Bates,  Judge. 

Dan  Sparks  was  convicted  of  murder,  and 
appeals.  Affirmed. 

Splgbt  &  Street,  of  Blpl^,  fOr  appellant 
Ross  A.  ColUns,  Atty.  Gen.,  for  Uie  State. 

ETHRIDOB,  J.  Dan  Sparks  and  Jess 
Bnunl^  were  Jointly  Indicted  In  the  drenlt 
court  <^  Tifqpah  county  for  the  murder  of 
one  Lon  GlaiiE  In  May,  1916l  There  was  a 
severance  granted,  and  Sparks,  the  appel- 
lant, was  placed  on  trial  and  convicted  ot 
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murder  and  sentenced  to  tbe  penitentiary 
for  his  natural  life. 

[1]  It  was  the  tlieory  of  the  appellant  be- 
low that  Brumley  did  the  kdlUng,  and  he 
contends  that  there  ma  no  conspiracy  to 
connect  him  with  the  act  of  Brumley ;  also 
contends  that  the  conrt  below  erred  In  re- 
fusing to  admit  the  dying  dedantlon  alleged 
to  have  been  made  by  Clark  between  the 
time  of  the  shooting  and  his  death.  The 
proof  for  the  state  tended  to  show  that 
Sparks  did  the  shooting,  and  we  think  there 
is  ample  evidence  to  show  he  was  the  Joint 
actor  and  active  participant  in  the  shooting 
to  make  him  liable  as  a  joint  actor  In  the 
killing,  regardless  of  whether  or  not  he  fired 
the  fatal  shot  The  proof  of  a  conspiracy 
in  SQCh  a  case  would  not  be  necessary  to 
connect  him  with  the  killing. 

[1,  S]  It  appears  from  the  evidence  for  the 
appellant  that,  during  the  shooting,  the  de- 
ceased cried  out  to  Brumley  not  to  shoot  him 
any  more  as  he  had  already  killed  him,  or 
words  to  that  effect.  It  was  sought  to  prove 
on  behalf  of  the  defendant  that  subsequent 
to  the  shooting,  and  after  this  declaration, 
some  one  asked  Clark  who  shot  him,  and 
he  responded  that  Brumley  did.  While  a  dy- 
ing declaration  la  admissible  on  behalf  of 
the  defendant  as  well  as  on  behalf  of  the 
state,  we  think  the  proof  in  this  case  fails 
to  make  the  alleged  dying  dedlaratlon  com- 
petent for  either  party. 

14]  The  rule  for  determining  the  admis- 
sibility of  this  class  of  evidence  la  dearly 
stated  In  Bell  v.  State,  72  Miss.  607, 17  South. 
232 ;  and  It  is  Incumbent  on  a  parly  relying 
on  a  dying  declaration  to  prove  the  same 
according  to  the  standard  laid  down  In  that 
case,  regardless  of  whether  It  be  offered  by 
the  defendant  or  by  the  state.  It  requires 
these  requisites  to  make  the  evidence  admis- 
sible as  evidence  at  all,  because  of  the  lack 
of  the  sanclty  of  an  oath  and  the  absence 
of  the  opportunity  of  cross-examination,  so 
well  calculated  to  develop  the  truth  as  to 
the  entire  transaction. 

We  think  there  is  no  error  in  the  instruc- 
tions by  the  court  or  In  the  admission  or  ex- 
clusion of  evidence,  and  the  case  Is,  accord- 
ingly, affirmed. 

(113  MIU.  2U) 

FmST  MAT.  BANK  OF  COLLINS  et  al.  v. 
WARREN.   (No.  18S40.) 

(Supreme  Court  of  Mississippi,  Division  B.  BW 
19.  19170 

L  EQUTTT  «=»480(3) — SSTTINO  ASIDK  Decbzx 

—Pleading. 
A  bill  to  set  aside  a  decree  ad^ndgine  title 
to  property  in  defendants,  but  requiring  defend- 
ants to  make  monthly  payments  to  plamtiff  for 
her  support  in  accordance  with  a  previous  agree- 
ment between  the  parties,  and  directing  deiend- 
ente  to  give  security  for  the  making  of  such 
payments,  ketd  to  sufficiently  allege  fraud  re- 
quiring the  setting  aside  of  the  decree  or  the 
preservation  of  plaintiff's  rights  by  requiring  the 


riving  of  the  aecority  provided  for,  as  to  which 

the  defendants  had  made  deCaulL 
[Ed.  Note.— For  other  eases,  see  Equity,  Cent. 

Dig.  SS  1042-1046.] 

2.  JUDGMEIfT     <8=>443(1)  —  iKPKAOHMXirT  — 

Fbaud  m  Pbocobembht. 
Fraud  in  the  procurement  of  a  judgment  will 
authorize  chancery  court  to  set  it  aside. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  II  785,  83&] 

Appeal  from  Chancery  Court,  CovingtOD 
County;  D.  M.  Russell,  Chancellor. 

Bill  by  J.  li.  Warren,  guardian,  against  the 
First  Natimal  Bank  of  Collins  and  others. 
From  a  Judgment  overruling  a  demurrer  to 
the  bill,  defendants  appeal.  Affirmed  and  re- 
manded. 

H.  U.  Monnger  and  O.  H.  MerreU,  both  ot 
Collins,  for  appellants. 

EJTHRIDGE,  3.  Mrs.  Hattle  Ii.  CoekrSn 
filed  her  bill  In  the  chancy  court  of  Cov- 
ington county  against  Mrs.  Hattle  L.  Brad- 
Shaw  and  others,  setting  forth  that  she  had 
inherited  $8,700,  and  that,  being  an  aged  per- 
son, she  made  an  arrangement  with  Hattle 
L.  Bradshaw  and  W.  Bradshaw  by  which 
they  were  to  take  $8,602  and  Invest  it  for 
her,  and  for  the  use  of  such  money  they 
should  support  and  take  care  of  her  as  long 
as  the  arrangement  was  mutnally  agreeable, 
that  the  Bradshaws  Invested  some  of  the 
money  in  real  estate  described  In  the  bill, 
taking  the  title  in  the  name  of  Mrs.  Hattle 
Bradshaw,  and  that  the  Bradshaws  loaned 
H.  A.  Davis  and  P.  M.  Davis,  cashier  and 
assistant  cashier  of  the  First  National  Bank 
of  Colllna,  a  portion  of  the  money,  taking 
note  In  the  name  of  Mrs.  HatUe  L.  Brad- 
shaw, and  that  In  doing  this  they  conspired 
with  Davis  and  amongst  themselves  to  de- 
prive the  complainant  of  her  property  f  rand- 
ulently,  and  alleging  that  the  Davlses  and 
the  Bradshavra  all  had  knowledge  of  her 
lights  In  the  property  and  In  the  money,  and 
that  they  had  conspired  and  colluded  togeth- 
er for  the  purpose  of  defrauding  her  out  of 
her  rights,  and  that  after  getting  the  land 
titles  In  Hrs.  Bradshaw  and  the  note  in  her 
name  she  was  turned  out  of  the  Bradshaw 
home  and  they  refused  to  support  her,  and 
alleged  that  in  truth  and  In  fact  the  prop- 
erty they  purchased  was  In  reality  the  prop- 
erty of  the  complainant,  and  preying  for  « 
decree  to  have  the  same  so  adjudged  by  tlie 
chancery  court  This  bill  was  not  answered, 
bnt  before  decree  was  taken  the  parties  ap- 
peared In  court  and  entered  a  consent  decree 
by  which  It  appears  that  upon  the  consid- 
eration that  the  defendant  Hattle  L.  and  J. 
W.  Bradshaw  was  to  pay  S30  per  month  for 
•the  support  of  Battle  L.  Cockran  durlns  the 
balance  of  her  natural  life,  and  the  said 
Bradshaws  would  pay  all  the  costs.  Including 
an  attorney's  fee,  etc..  the  title  to  the  land 
and  the  11,000  note  were  to  be  dedated  and 
decreed  to  Mrs.  Hattle  U  Bradshaw.  The 
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ooart  then  decreed  the  property  In  accord- 
ance therewith  with  the  following  clause: 

"And  that  the  said  J.  W.  Bradshaw  and  Hat- 
tie  Lh  Bradsbaw  obligate  and  bind  themselTes 
to  pay  Mrs.  Hattie  K  Cockraa  the  stim  of  $30 
per  month  or  its  equivalent  for  her  support 
and  maintenance  danng  the  balance  of  her  na- 
tural life  beginDing  on  this  date,  and  tbey  exe- 
eate  sneh  secority  to  be  approved  by  her  for 
■aid  purpose.** 

fnils  decree  was  signed  on  the  second  day 
of  September,  1913.  Afterwards'  Mrs.  Hattie 
L.  Gockran,  the  original  complainant,  filed 
a  bill  in  the  chancery  court  reciting  and 
charging  that  this  decree  vras  entered  by 
consent  on  the  understanding  and  agreement 
that  they  were  to  execute  security  on  the 
said  lands  and  property  to  Hattie  L.  Cock- 
ran  for  the  purpose  of  securing  her  support 
of  $30  per  month  during  her  natural  life,  and 
the  decree  was  not  to  become  effective  until 
such  security  was  given  satisfactory  to  her- 
self, that  J.  W.  Bradshaw  went  to  the  First 
National  Bank  for  the  purpose  of  executing 
the  security,  and  that  the  Bradshaws  and 
Davises  and  the  bank  through  Davis  entered 
into  a  conspiracy  not  to  execute  the  security 
as  required,  but  that  the  bank  and  Davis 
would  furnish  $30  a  month  for  a  time  to 
keep  her  satisfied,  that  she  was  then  in  bad 
health,  and  that  the  reason  for  consenting  to 
the  decree  was  that  she  believed  that  their 
purpose  was.  In  good  faith,  to  take  care  of 
her  during  her  natural  life,  and  that  she  was 
then  In  bad  health  and  without  home,  and 
that  the  parties,  Bradshaw  and  wife,  were 
her  nephew  and  niece,  and  that,  desiring  a 
home  with  them  where  she  could  be  cared 
for,  and  believing  they  Intended  in  good  faith 
to  carry  out  the  contract,  she  consented  to 
the  decree,  but  that  it  was  known  to  all  of 
the  parties  to  the  record  that  the  decree  was 
to  become  effectiye  only  on  giving  the  se- 
curity. A  lis  pendens  notice  was  filed  in  the 
original  suit  and  Is  in  the  record.  The  de- 
fendant to  the  last  bill  demurred,  and  the 
court  overruled  the  demurrer  and  granted  an 
appeal  to  settle  the  principles  of  the  case. 

[1 , 2]  It  is  contended  by  the  appellants 
that  It  is  incompetent  to  Impeach  the  agree- 
ment recited  in  the  decree  In  the  first  suit, 
and  that  the  appellee  (who  la  the  guardian 
of  Mrs.  Hattie  L.  Coc^kran,  who  since  the 
filing  of  the  suit  has  become  non  compos  men- 
tis) Is  confined  to  a  suit  personam  against 
J.  W.  and  Hattie  L.  Bradsbaw.  The  bill  al- 
lies that  the  status  is  the  same  now  as  It 
was  when  the  bUl  was  filed.  We  think  the 
chancellor  was  correct  in  overruling  the  de- 
murrer, and  that  the  redtala  of  the  decree 
show  Uiat  security  was  to  be  given  to  the 
complainant  and  obligations  to  be  executed, 
and  that  she  had  by  reason  of  the  decree, 
and  the  Us  pendens  notice,  an  equity  charge- 
able against  tbe  property  Involved  in  the 
suit  Tbe  allegations  are  suffldrat  to  charge 
fraud,  and  even  a  Judgment  may  be  impeach- 
ed for  fraud  in  its  procurement.   If  the  al- 


legations of  the  bin  are  true,  the  chancery 
court  would  give  appropriate  relief  setting 
aside  the  entire  transaction  if  It  found  It  was 
tainted  with  fraud  from  the  beginning,  or 
charging  the  proiierty  described  in  the  bill, 
with  the  $30  per  month,  from  the  date  of  the 
decree  originally  rendered,  during  her  nat- 
ural life,  with  provision  for  the  execution 
and  sale  of  said  property  and  a  lien  thereon 
to  satisfy  such  judgment  if  it  found  the 
fraud  arose  after  the  original  decree  was  en- 
tered. Of  course.  If  the  proof  showed  that 
there  was  no  fraud,  the  chanceUcff  could  dis- 
miss the  bilL  We  think  the  bill  charges  ade- 
quately a  case  entitling  the  complainant  to 
relief  if  the  allegaUon  of  the  Ull  be  true. 

The  case  is  therefore  affirmed,  and  re- 
manded for  further  proceedinsi  in  the  court 
b^ow. 

Affirmed  and  remanded. 

(O*  HlA  t74) 
WIunNSON  T.  POSBnr,  ConitaUe,  «t  aL 
CNo.  18807.) 

(Suprane  Court  ot  IjOssIsripi^  DhrUon  B. 
Feb.  10.  im.) 

HUSBAHD  AITO  WiFB  «»129(3)— OOHVKTAHCX 

— tiiABnjTT  or  Wife  fob  Debts  of  Hus- 
band. 

A  husband  bought  land  taklnr  title  in  his 
own  name  and  thereafter  in  improving  the  prop- 
erty made  purchases  from  defendant  The 
value  of  the  land  was  condderably  Improved, 
and  after  making  the  purchases  uie  husband 
conveyed  tbe  property  to  his  wife;  it  being 
claimed  that  the  wife  paid  the  origmal  consid- 
eration tor  the  land.  Held  that,  sa  defoidant 
had  made  the  sale  on  the  husband's  ajKiaient 
ownership,  the  wife  could  not  defeat  defendant's 
execution  against  tbe  land. 

[Ed.  Note.— For  other  eases,  see  Husband  and 
Wife,  Cent  Dig.  S  470.] 

Appeal  from  Chan<»ry  Court,  Neshoba 
County;  J.  F.  McCool,  Chancellor. 

Bill  by  Mrs.  Lizzie  Wllkins<ni  i^ainat  M. 
C.  Posey,  Constable,  and  another.  From  a 
decree  for  defendants,  complainant  appeals. 
Affirmed. 

Earl  Bidiardson,  of  Philadelphia,  and  O. 
A.  Luckett,  of  Eosdnsko,  for  appellant  O. 
E.  ^Ison,  of  Phlladdphia,  for  appellees. 

ETHRIDGBt  3.  Mrs.  Idzzle  Wilkinson  fil- 
ed bill  In  tbe  chancery  court  of  Neshoba 
county  to  enjoin  M.  C.  Posey,  constable,  from 
selling  certain  lands  under  an  execution  sale 
on  a  Judgment  In  favor  of  A.  J,  Patterson 
and  against  the  husband  of  Lizzie  Wilkinson. 
A  constable  levied  upon  the  property  as  the 
property  of  the  husband,  and  the  facts  are 
about  as  follows:  J.  N.  Wilkinson,  the  hus- 
band, bought  the  land  in  question  In  Decem- 
ber, 1910,  taking  title  in  his  own  name  and 
using  and  controlling  the  lands  until  about 
the  5th  of  January,  1912,  when  he  made  tbe 
deed  to  his  wife  reciting  a  consideration  of 
$200,  but  no  money  at  that  time  was  paid 
him  by  the  wife.    She  seeks  to  uphold  the 
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conslderatloD  on  the  tbeory  that  her  money 
was  nsed  In  the  purchase  of  the  land,  and 
Bhft  Is  supported  In  this  proof  by  her  brother, 
who  Is  the  cashier  of  a  bank  at  Philadelphia. 
In  1911,  J.  N.  Wilkinson  made  an  account 
with  Patterson,  who  Is  a  merchant,  by  which 
he  obtained  supplies,  etc.,  on  credit;  Patter- 
son  testifying  that  he  extended  Mm  credit 
because  Wilkinson  owned  the  land.  A.  por- 
tion of  the  account  was  paid,  but  a  balance 
of  abont  $82  was  unpaid,  and  on  the  1st  of 
January  Patterson  sent  bis  agent  to  see  Wil- 
kinson, and  Wilkinson  promised  to  pay  it 
within  a  few  days.  Not  complying  with  the 
promise,  the  agent  was  again  sent  abont  the 
Ist  of  February,  when  Wilkinson  stated  that 
he  had  "suUed"  on  the  matter,  and  that  when 
Patterson  got  right  that  he  would  settle  with 
him.  Patterson  testifies  that  he  went  to  see 
him  and  tried  to  ascertain  what  the  trouble 
was,  but  could  get  nothing  out  of  Wilkinson 
except  that  he  had  "saUed."  He  theTeup<m 
filed  suit  and  obtained  judgment  against  J. 
N.  WllUuKHi  wUdi  WM  eortAled  In  A^l, 
1912. 

The  proof  shows  that  X  N.  Wilkinson  made 
Improvements  on  the  land  which  increased 
the  Talue  thereof  $400  or  $500,  and  that  a 
portion  of  this  expense  was  Included  in  his 
account  and  paid  by  the  Judgment  creditor. 
We  think  it  contrary  to  equity  and  good  coo- 
science  for  the  complainant  to  retain  these 
benefits  without  paying  the  creditor  whose 
claim  antedated  the  conveyanca,  and  the 
Judgment  Is  afflnned. 

Affirmed. 

(113  Him.  IH) 

RICHLAND  PLANTTNO  GO.  r.  TAZOO  & 
M.  V.  R.  OO.   (No.  1S784.) 
(SnprenM  Court  of  Mlnlsdpi^  Division  A. 
Feb.  26,  1917.) 

1.  RAIUOADS  «S»4S2(1)  —  OPEBATIOn  —  8r- 
Tino  FiBES— E}VIDENCB — SUKnOIBITCT. 

£>rldence  held  insufficiait  to  sustain  Judg- 
ment for  railroad  In  action  by  jHwperty  owner 
for  damage  to  bulldinss  by  ue  sM  by  a  loco* 
motive  of  the  railroao. 

[Bd.  Note.— EV>r  other  eases,  aea  BaUroads, 
Cent  Dig.  8  1730.1 

2.  Baxlroadb  «=9453  —  OPDUxnnr  —  Snv 

TINO  FlBWH- LlABHJTT. 

Laws  1912,  c.  151,  establUhhw  liability 
of  railroads  for  losses  by  fire  caused  br  their 
engines,  Is  a  rale  of  liability,  and,  wnere  it 
is  shown  ^at  a  fire  was  caused  by  sparks  from 
an  engine,  the  railroad  is  liable  regardless  of 
whether  it  was  negligent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1657-1660,  1667J 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; E.  I*  Brien,  Judge. 

Action  by  the  Richland  Planting  Otnnpany 
agalnat  the  Yazoo  &  Misstss^nA  VaUer  Rail- 
road Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Berersed  and  re- 
manded. 

Green  &  Green,  of  Jackson,  and  N.  Vlck 
Bobbins,  of  Vlcksburg,  for  appellant  Bar- 


bour ft  Henry,  of  Tazoo  City,  and  Mayea, 
Wells,  May  &  Sandua,  of  Jackson,  fi»r  mp- 
pellee. 

HOLDEN,  J.  The  Richland  Planting  Com- 
pany, appellant,  brought  this  suit  against 
the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  appellee,  to  recover  damages  sus- 
tained by  it  for  the  destruction  by  fire  of  a 
bam  upon  Its  plantation,  claiming  that  the 
appellee  railroad,  while  operating  one  of  its 
north-bound  engines  and  freight  trains  on 
February  17,  1914,  n^Ugently  threw  sparks 
from  its  engine  and  set  fire  to  the  roof  of 
the  storehouse  occupied  by  W.  H  DavlAcMi 
immediately  east  of  the  right  of  way  of  ap- 
pellee and  from  which  bnltdlng,  so  set  on 
fire,  the  Are  was  communicated  by  sparks 
and  embers  to  appellant's  bam  and  destroyed 
it  There  was  a  Jury  verdict,  and  Judgment 
in  ftiTor  of  the  railroad  company,  from  which 
Judgment  the  Blchland  Planting  Company 
appeals  here.  The  appellant  asdgna  a  large 
number  of  errors  of  the  lower  court  bnt 
we  consider  it  necessary  to  notice  but  one  of 
them,  and  that  is  whetlier  or  not  the  lower 
court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial  on  the  ground  that  the 
verdict  ct  the  Jury  was  contrary  to  the  great 
weight  of  evidence  in  the  case. 

It  appears  from  the  record  that  the  plain- 
tiff in  the  court  below  proved  by  several  re- 
liable eyewitnesses  that  the  appellee's  en- 
gine, when  it  passed  close  by  the  building 
which  was  set  on  fire,  was  throwing  burning 
sparks,  with  the  aid  of  a  strong  wind,  on  the 
building  in  question,  and  that  it  threw  the 
burning  sparks  and  cinders  not  only  on  the 
roof  of  the  building  that  was  Ignited,  bnt 
that  the  burning  sparks  were  thrown  even 
70  feet  beyond  the  roof  of  this  building  and 
fell  upon  the  bare  neck  of  one  of  the  wit- 
nesses, a  lady,  bumlng  her  to  the  extent  of 
causing  her  to  retire  into  her  house  for  re- 
lief. The  witnesses  present  at  the  time  stat- 
ed positively  that  thei^  was  no  fire  in  the 
stoves  or  in  or  about  the  building  at  the 
time  and  there  bad  been  none  for  several 
hours;  that  when  they  first  discovered  the 
flre  on  the  roof  of  the  store  building  It  was 
on  the  south  side  near  the  top  at  a  place, 
that  was  exposed  to  the  burning  sparks  that 
had  been  thrown  from  the  passing  engine 
and  which  fell  on  the  roof  and  also  fell  as 
ftir  as  70  feet  beyond  the  roof.  The  testi- 
mony of  these  witnesses  shows  that  the 
strong  wind  coming  from  the  southwest  caus- 
ed the  flre  to  spread  rapidly  on  the  roof  and 
blew  the  smoke  and  fire  in  a  northerly  direc- 
tion in  and  through  tlie  roof  between  the 
celltng  and  the  shingles.  It  is  further 
shown  beyond  dispute,  and  practically  con- 
ceded to  be  a  fact  that  burning  shingles 
from  this  storehouse  were  blown  onto  the 
barn  In  question,  set  It  afire,  and  destroy- 
ed it. 

The  appellee  railroad  cMnpany  Introduoea 
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the  teitIiiiOD7  ot  the  oiglneer  and  conductor 
of  the  train,  who  had,  after  passing  the 
store  building  with  th^  engine  and  train, 
stopped  400  or  600  feet  north  of  the  building 
to  do  some  switching,  and  they  discovered 
the  Are  on  the  roof  of  the  store  building 
some  20  or  30  minutes  after  they  had  passed 
the  building  and  whUe  switching  that  dis- 
tance away  north  of  it.  The  only  testimony 
of  these  witnesses,  that  tends  to  substantial- 
ly dispute  or  contradict  the  testimony  of  the 
witnesses  of  the  appellant  as  to  how  and 
where  the  fire  first  started  oa  the  store  build- 
ing, la  the  testimony  of  .Conductor  Campbell, 
who  testified  that  when  he  first  noticed  tbe 
fire  the  smoke  was  coming  out  of  the  roof 
on  tbe  north  ^e  of  the  building,  and  that 
whoi  he  got  down  to  the  building  some  20 
minutes  after  the  fire  had  started  he  did  not 
observe  any  fire  on  the  south  side  of  the 
building,  bnt  that  It  was  on  the  north  side 
near  the  top  of  the  roof.  However,  he  does 
not  state  positiTely  that  there  was  no  fire 
<ni  the  sontb  side  of  the  roof  near  the  top 
of  the  building,  at  which  idace  the  other  wit- 
nesses stated  the  fire  had  started.  The 
smoke  that  he  saw  coming  through  tbe  shin- 
gles of  the  roof  on  the  north  side  of  the 
building  was  evidently  blown  through  by 
the  strong  wind  from  the  south,  indicating 
clearly  from  his  testimony  that  the  fire  start- 
ed near  tbe  top  of  the  roof  on  the  south 
side  as  tMtlfled  to  by  all  of  the  other  wit- 
nesses in  the  case.  W^e  think  it  doubtful 
as  to  whether  or  not  the  tiestlmony  of  this 
witness  Is  sufficient  to  raise  a  material  con- 
flict in  the  evidence.  It  does  not  seem  to 
rise  to  the  dignity  of  substantial  proof  In  con- 
flict with  the  proof  offered  by  the  appellant 
as  to  how,  when,  and  where  the  flre  started. 

[1  ]  From  a  careful  reading  and  considera- 
tion of  all  the  testimony  Introduced  in  this 
case,  it  clearly  appears  to  ns  that  the  ver- 
dict of  the  Jury  was  unsupported  by  the  tes- 
timony, was  c<mtrary  to  the  great  weight 
of  evidence,  and  Is  manifestly  wrong.  The 
proof  shows  conclusively,  and  Is  not  materi- 
ally disputed,  that  tbe  engine  threw  the 
burning  sparks  upon  the  roof  of  the  bnlld- 
tag,  and  that  a  few  minutes  thereafter  tbe 
roof  was  seen  on  flre  on  tbe  outside,  near 
the  top,  where  the  witnesses  say  the  burn- 
ing quirks  bad  been  falling.  There  was 
no  source  or  cause  from  which  the  flie  conld 
hare  come  except  the  locomotive.  There 
were  no  fires  In  or  about  tbe  buUdlng.  and 
there  had  been  none  from  which  the  building 
could  have  been  set  on  flre  for  several  hours 
before  that  time.  The  blaze  could  not  have 
started  from  a  smouldering  fire  In  the  ceil- 
ing, sometimes  caused  by  defective  flues,  be- 
cause the  proof  shows  that  the  flre  here 
started  on  tbe  outside  of  the  roof,  and  must 
have  come  from  an  outside  source;  and  the 
positive  proof  Is  that  there  was  no  other 
outside  source  from  which  It  could  have  come 
but  the  engine  which,  It  la  shown,  was 


throwing  burning  sparks  over  and  on  the 
roof  and  for  quite  a  distance  even  beyond  the 
building.  Nobody  disputes  the  fact  that  a 
strong  wind  was  blowing  directly  from  the 
engine  to  the  roof  of  the  building  and  blew 
burning  sparbi  upon  the  roof  of  the  build- 
ing. It  seems  to  be  a  case  made  out  so  con- 
clusively by  circumstantial  proof  that  it 
amounts  to  positive,  direct  proof  of  an  actu- 
al fact.  There  was  no  efBdent  cause  of  the 
flre  present  except  tbe  engine  and  tbe  burn- 
ing sparks  thrown  therefrom.  We  notice  in 
the  testimony  of  the  engineer  he  admits  that 
his  engine  would  throw  burning  sparks.  He 
says  that  an  engine  that  does  not  throw 
small  bnmlng  sparks  will  not  generate  steam, 
and  would  be  a  useless  locomotive.  There 
can  be  no  question  about  tbe  engine  on  this 
occasion  throwing  burning  sparks,  as  tbe 
appellee's  witnesses  admit  it,  and  the  plaiO' 
tiflTs  witnesses  testified  that  tb^  saw  and 
felt  them. 

[I]  Chapter  161  of  the  Laws  of  1812,  ea- 
tablisbing  the  liability  of  railroads  for  loss- 
es caused  by  fire  thrown  from  their  engines,  la 
a  mle  of  liability,  and,  where  It  Is  shown  that 
a  flre  was  caused  by  sparks  thrown  from  an 
engine,  the  railroad  becomes  liable  for  the 
loss,  regardless  of  whether  It  was  negligent 

In  view  of  the  above  conclusions,  we  hold 
that  the  verdict  and  Judgment  of  the  lower 
court  is  contrary  to  the  overwhelming  weight 
of  the  evidence,  and  is  manifestly  wrong, 
and  should  have  been  set  aidde  by  tbe  lower 
conrt,  and  for  thla  error  the  Judgment  Is 
reversed,  and  the  case  temaaded. 

Reveiwd  and  remanded. 


(lu  HiM.  mi 
CLABE  V.  STATB.   <Na  19426.) 

(SajKvme  Court  of  Mississippi,  Divisioti  B. 
Feb.  1»,  1017.) 

1.  Hoiaoma  «a>146— Bnauir  or  Pboof— Xir- 

TENT. 

In  a  proseenticNi  toe  sssault  with  intent  to 
kill  and  murder,  the  burden  is  on  tbe  state  to 
show  tbe  lnt«tt  beyond  sU  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  H  262-264.] 

2.  Hoinazna    «s»268  —  Bviderob  —  AaSAUxjr 
wrFH  InnNT  to  Musdkb. 

In  a  proaeeution  for  assault  iHtii  intent  to 
murder,  evidence  held  not  to  warrant  submitting 
to  the  jury  tbe  issue  defendaat's  intpst  to 
murdCT,  there  being  no  evidence  to  support  a 
finding  tii  deHberatuMi  or  premeditation,  though 
there  was  suffident  evidence  to  support  a  finding 
of  assault  and  battery  committed  in  the  heat 
1^  IWBsioa. 

[Ed.  Note.— For  other  cases,  see  HtMnidde, 
Cent  Dig.  {  663.] 

a  Crihxital  Law  «=>706  —  Misooitduot  ot 

PB0BE£}UT0B-<3B0S8-EUiaifATI0N. 

In  a  proeecutimi  for  assault  with  intent  to 
murder,  where  the  difficulty  occurred  at  a  Ma- 
sonic meeting  and  grew  out  of  charges  of  em- 
beKzlement  preferred  by  the  prmecuting  wit- 
ness against  the  brother  of  accused,  questions 
asked  by  tbe  district  attorn^  <hi  croes-ezamina- 
tion,  in  which  he  assumed  the  guilt  of  the  broth- 
er and  ridiculed  the  attempt  of  accused  to  re- 
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sent  Buch  diarKcs  and  laid  stnu  on  the  nn- 
Mastmic  conduct  of  accosed,  were  iinpri^>er. 

[Ed.  Nota— For  other  caaeg,  lee  Criminal 
Law,  GenL  Dig.  {  1661J 

Appeal  from  OircDlt  Court,  Claiborne 
County;      Ij.  Brlen.  Judge. 

T.  F.  Clark  was  convicted  of  assanlt  and 
battery  with  Intent  to  kill  and  murder,  and 
he  appeals.  Beversed  and  remanded. 

Appelant  was  convicted  by  the  circuit 
court  of  daibome  county  of  assault  and 
battery  with  intent  to  Ull  and  murder  Dr. 
B.  P.  Jones.  He  was  smtenced  to  a  term  of 
three  years  in  the  state  penitentiary,  and 
from  this  judgment  prosecutes  an  appeal. 
The  assault  occurred  at  a  regular  meeting 
of  the  Masonic  Lodge  at  HermauTllle,  and 
was  iwoToked  by  discussion  of  certain  charg- 
es presented  by  the  committee  on  complaints 
and  offenses  against  J.  W.  Glaric.  the  brother 
of  appellant  It  appears  that  Dr.  B.  P. 
Jones,  the  party  assaulted,  had  been  presi- 
dent oi  the  Bank  of  HermanTille  w^e  J. 
W.  Clark,  brother  of  appellant,  had  been 
cashier  of  this  bank;  that  the  bank  had 
failed  and  gone  into  One  hands  of  a  receiver; 
that  the  cashier,  J.  W..  Clark,  had  been  in- 
dicted, once  convicted  by  the  circuit  court, 
had  appealed  his  case  and  obtained  a  re- 
versal, and  upon  a  second  trial  the  jury  had 
been  nnable  to  agree  and  a  mistrial  had 
been  entered.  Shortly  after  the  mistrial  up- 
on the  indlctmoit  charging  J.  W.  Clark  with 
embezzlement,  Dr.  Jones,  as  chairman  of  the 
committee  on  complaints  and  offenses*  pre- 
sented to  the  Masonic  Lodge  the  report  here- 
inafter copied  in  falL  It  appears  that  the 
Masonic  Lodge  building  had  burned,  and 
the  meeting  at  ii^cfa  the  difficulty  occurred, 
by  special  dispensation,  was  being  held  In  the 
Presbyterian  Church  in  HermanviUa  The 
report  Is  as  follows: 

"To  die  Worshipful  Master,  Wardens,  and 
Members  of  Pattona  Lodge,  Mo.        A.  F. 

&  A.  M.: 

"The  committee  of  the  above-named  lod{;e,  on 
CMuplaints  and  offenses,  having  received  infor- 
matlon  that  Brother  John  W.  Clark,  a  monber 
of  this  lodge,  has  been  guilty  of  un-Masonlc  con- 
duct, have  InveBtigated  the  same  as  required  by 
mle  No.  8  on  Masonic  discipline,  and  file  the 
following  specifications  and  charges: 

"We  find  that  prior  to  February  1,  1014,  for 
a  Umg  time  the  said  Brother  John  W.  Clark 
was  cashier  of  the  Bank  of  Hermanville,  and  as 
such  received  money  for  deposit  in  said  bank, 
and  paid  the  same  out  on  the  checks  of  the  de- 
positors, and  that  a  large  number  of  people  de- 
posited money  in  said  bank  from  time  to  time. 

"We  find  uat  this  lodge  wag  a  depositor  in 
said  bank,  and  that  quite  a  number  of  members 
of  this  lodge  were  depositors  in  the  said  bank, 
and  that  a  large  number  of  women,  and  school 
teachers  were  also  depositors  in  the  said  bank. 

"We  further  find  that  on  the  14tb  of  March, 
1914,  the  said  Bank  of  Hermanville  closed  its 
doors,  on  account  of  lack  of  funds  with  which  to 
do  business,  and  has  ever  since  been  out  of  busi- 
ness. 

"We  find  further  that  the  reason  the  said  bank 
was  forced  to  close  its  doors  and  go  out  of  busi- 
ness, was  because  the  said  John  W.  Clark,  while 
cashier  oi  the  said  bank,  embessled  the  fimds  of 
the  said  bank.  Including  thadwoats  of  all  tdtitm 


above-named  deposlton,  and  that  tiie  grand  Jury 
Indicted  him,  the  said  John  W.  Claik,  for  on- 
beszUng  the  funds  of  the  said  bank  to  the 
amount  of  more  than  |1S,000:00,  whereby  the 
said  bank  and  Iti  deposltiKs  have  lost  a  great 
deal  of  money. 
"Wherefore,  we,  the  said  coounittee  on  eon- 

S taints  and  offenses,  charge:  That  the  said 
obn  W.  Clark  has  been  and  is  guilty  of  an- 
Masonic  conduct,  in  this,  that  he  has  embezzled 
money  belonging  to  the  Bank  of  HermanviUe. 

"That  he  has  and  is  further  guilty  of  un- 
Masonie  conduct,  in  the  said  embeszlement  by 
appropriating  to  his  own  use  money  thnt  was 
on  deposit  in  the  said  bank,  as  the  funds  and 
property  of  Pattona  Lodge  No.  232,  to  the 
amount  of  $1,000  and  some  odd  cents. 

"That  he.  the  said  John  W.  Clark,  was  and  Is 
further  guilty  of  un-Masonic  conduct,  by  appro- 
priating to  his  own  use  money  that  was  on  de* 

fiosit  in  said  bank  by  individual  members  of  said 
odge,  thereby  cheating,  wronging,  and  defraud- 
ing brother  master  Masons. 

''That  he.  the  said  Brother  John  W.  Clark» 
was  and  is  farther  guilty  of  nn-Masonic  con- 
duct, by  appropriating  to  his  own  nse  money 
that  was  on  deposit  by  widows  and  orphans  in 
the  said  bank,  and  thereby  violating  the  cardinal 
virtues  of  our  ancient  and  honoraUe  iastittt- 
tlon,  by  sneb  nn-Masonie  and  disreputable  con- 
duct. 

"And  therefore  your  committee  recommend 
that  the  said  Brother  John  W.  Clark  be  bron^t 
to  trial  on  these  charges. 

"Very  respectfully  submitted,  this  10th  ds/ 
of  March,  A.  I*  5916.  A-  Dri916." 

In  the  regular  order  of  business  this  re- 
port was  read  by  Dr.  Jones.  When  Dr.  Jones 
had  finished  reading  the  report.  Dr.  A.  L. 
Chapman,  the  professional  partner  of  Dr. 
Jones  and  a  brother-in-law  of  appellant, 
arose  and  addressed  the  lodge,  urging  that 
the  charges  be  dropped  pending  a  final  de- 
dalon  by  the  coart  as  to  the  guilt  or  Inno- 
cence of  J.  W.  Clark  and  pleading  for  har- 
mony amongst  all  members  of  the  lodge.  Dr. 
Jones  thereupon  arose  and  reetranded  to  the 
pacific  speech  of  Dr.  Chapman  and,  to 
employ  the  exact  language  of  Dr.  Jones 
himself,  stated:  "I  dont  think  there  is  a 
Mason  In  the  sound  of  my  voice  that  doesnt 
know  he  Is  guilty  of  these  charges."  This 
statement  appears  to  have  been  first  resent* 
ed  by  a  Mr.  Torrey,  who  remarked:  "I  dont 
know  whether  I  believe  it  or  not.  Doctor," 
and  thereupon  Frank  Clark,  the  appellant, 
stated,  "It's  a  lie."  Dr.  Jones  concluded  his 
remarks  In  a  few  words  and  then  advanced 
around  the  stove,  which  seems  to  have  been 
between  him  and  the  place  where  ai^llant 
was  sitting,  and  In  going  over  in  the  direction 
of  appellant  addressed  Mr.  Ctork  and  asked: 
"What  did  you  say,  Frank?"  Clark  then 
arose  and  stated,  "I  said  that  was  a  damn 
Ue."  Jones,  still  advancing,  said,  "Ton  cant 
talk  to  me  that  way,"  at  the  same  time  ges- 
tlcDlatlng  with  his  right  hand  and  pointing 
his  index  finger  at  appellant.  The  testimony 
is  conflicting  as  to  Just  how  much,  if  any, 
appellant  advanced  towards  Jones.  The  par^ 
ties  met  near  the  seat  upon  which  Frank 
Clark  had  been  sitting,  and,  as  they  did  so, 
appellant  struck  Dr.  Jones  in  the  ^de  of  the 
neck  with  a  penknife  and  inflicted  a  serious 
wound.   Jones  shoved  appellant  back  upon 
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the  seat  where  he  had  been  altUng,  and  at 
that  time  fellow  Masons  interfered,  Mparat* 
ed  the  parties,  and  found  that  Dr.  Jones  had 
been  cnt.  Dr.  Chapman  thereupon  took 
charge  of  Dr.  Jones  and  led  him  out  of  the 
lodge  room  to  their  office  for  medical  atten- 
tion. It  appears  that  the  church  was  dindy 
lighted  by  means  of  two  coal  oU  lamps,  one 
sitting  upon  an  organ  by  which  Dr.  Jones 
stood  to  read  his  r^rt,  and  the  other  sta- 
tioned upon  a  small  taUe  In  front  of  the 
master.  The  eSddence  Is  coafllctlDg  as  to  the 
distance  between  the  front  pew  npon  which 
Dr.  Jones  had  been  sUtlng  and  the  station  or 
■eat  occupied  by  appellant  WitneBSes  esti- 
mate this  distance  from  10  to  20  feet.  It  ap- 
pears that  Dr.  Jonea,  instead  of  returning 
to  the  place  where  be  had  been  rittlng.  pro- 
ceeded toward  ^pellant  In  the  ogpo^te  di- 
rection and  around  the  stove  and  behind 
tbe  table  at  which  ttie  master  of  the  lodge 
was  sitting.  There  la  evidence  that  the  Wood 
which  spurted  from  the  wound  left  Its  Im- 
print npon  the  floor  immediately  in  front  of 
tlie  bench  on  which  appellant  was  seated. 

It  was  the  contention  of  the  state  that  Dr. 
Jones  was  simply  performing  his  Masonic 
doty  in  presenting  the  report,  aitd  that  In 
approaching  appellant  Jones  had  no  Inten- 
tion of  doing  Mr.  Clark  any  bodily  harm 
whatever,  but  that  Jones  expressly  stated 
as  a  part  of  ttie  res  gesbe,  "This  is  no  place 
tor  a  dlfflcolty.**  It  Is  tbe  theory  of  the  de- 
fense that  Dr.  Jones  assaulted  and  struck 
at  appellant,  and  that  appellant  acted  in 
aelf-deffense  and  in  appreboislon  of  danger. 
It  is  the  further  contentloD  of  the  defense 
that  unnecessary  remarks  of  Dr.  Jones,  as- 
suming the  guilt  of  John  W.  Olark  of  em- 
bessllng  ttie  funds  of  w4dows,  orphans,  and 
Masons,  provoked  the  difllculty.  and  that  ap- 
pellant acted  under  the  Impulse  of  the  mo- 
ment and  wldle  aroused  over  what  be  re* 
garded  as  an  insnlt  to  bis  brother. 

Numerous  witnesses  testified  for  and 
against  the  defendant,  and  tbe  court  sub- 
mitted to  the  Jury  the  issue  of  Intent  to 
kill  and  murder.  ThB  small  Imifb  used  by 
appellant  on  this  occasion  was  Introduced  in 
evidence  and  traiwmitted  with  the  record 
this  appeal  for  tbe  inspection  of  tbe  Jus- 
tices of  tbSn  court  Tbe  knife  Is  a  small, 
one-bladed,  rather  worn,  and  weak-tucked 
Instrumeit  The  principal  point  relied  up- 
on  by  ni^lant  is  the  alibied  error  of  the 
court  In  submitting  to  the  Jury  the  question 
of  Intent  to  murder,  tt  being  tbe  oontenllon 
of  appellant  that  no  malice  or  dellberatlmk 
whatever  is  shown  by  the  proof. 

Comj^lnt  is  made  also  of  tbe  language 
and  conduct  of  the  district  attorney  in  cross- 
exnmlnlng  some  of  tbe  witnesses,  and  es- 
pecially to  the  following  questions  and  an- 
swers propoQDded  to  one  of  tbe  witnesses 
far  tbe  defSnse: 

"Q.  Ton  mean  turn  loose  a  man  that  eats  an- 
odier  man's  throat?  la  that  yoar  Idea  of  jiw- 
tice?  Cut  another  man's  throat  after  he  called 
him  a  liar  twice  In  a  Masonle  Lodge  and  you 
7480^ 


want  to  torn  bin  ^ 
justice?  (Objection.  Overruled.  Exception.) 
Witness:  Repeat  that  please.  Q.  Tour  idea  of 
justice  is  to  let  a  man  cut  In  the  Masonic 
Lodge— yon  are  a  Mason?  A.  Yes,  sir.  Q.  For 
a  man  to  go  in  a  Masonic  lodge  and  another 
brother  Mason  prefer  charges  which  it  was  bis 
duty  to  do  and  he  was  required  to  do,  and  be 
makes  charges  not  against  one  man  but  against 
bis  brother  in  an  orderly,  resjKctful,  and  per- 
fectly proper  manner,  and  bis  brother  jumps  up 
and  calls  him  a  liar  twice,  he  says,  'What  did 
you  say,  Frank?'  and  he  calls  him  a  liar  again, 
and,  because  he  walks  over  to  him,  he  cuts  his 
throat  and  yon  want  him  tnmed  loose  on  the 
ground  that  it  is  jostieeT  (Objection.  Over^ 
rnled.  Exception.)  •  *.  •  Q.  Did  Dr.  Jones 
say  anything  to  Frank  Clark— this  bad  man  yon 
are  talking  about?  A.  He  charged  his  broUier 
with  stealing.  <2.  He  ain't  the  only  perecm  that 
ever  charged  his  brother  with  steanng?  A.  I 
don't  suppose  so.  Q.  If'  Prank  Clark  killed  all 
the  people  that  charged  liis  brother  with  stealing 
for  the  last  two  years,  be  wonld  depopulate 
this  whole  conaty,  would  he  not;  about  kOl 
everybody  down  Iiere?  A.  '^ff  are  not  all 
Frank's  brothers.  (Objection.  Ovenuled.  Ex- 
ception.) Q.  I  say,  if  Frank  Clark,  the  defend- 
ant here,  would  undertake  to  cnt  every  man's 
throat  in  Claiborne  county  who  had  bronght 
charges  in  connection  with  that  bank  failure 
against  his  brother,  John  Clark,  he  would  kill 
a  good  many  people  in  this  county  would  he  not 
and  good  men  too?  A.  If  they  would  all  try 
to  jnmp  on  E*rank.  *  *  *  Q.  Now,  if  Frank 
Clark  would  undertake  to  cot  the  throat  of  ev- 
erybody in  Claiborne  county  that  accused  his 
brother  of  peculation  with  that  Bank  of  Her- 
manville,  be  would  mighty  near  clean  out  this 
community,  would  he  not?  (Objection.  Over- 
ruled. Exception.)  Q,  Two  grand  juries  here 
accused  his  brother  of  doing  it^  didn't  they? 
(Objection.  Overruled.  Exception.)  Q.  Two 
grand  juries  of  this  coanty  charged  his  brother 
with  Uking  $18,000  of  that  bank's  money? 
(Objection.  Overruled.  Exception.)  A.  I  know 
he  was  indicted,  but  I  don't  know  the  sum  In- 
volved. Q.  He  was  Indicted  for  dohig  It?  (Ob- 
jection. Overruled.  Etception.)  A.  Tes,  tAr. 
O.  Did  be  ever  cnt  any  grand  juror's  throat? 
(Objection,  Overruled.  Exception.)  A.  I  never 
heard  of  it  Q.  Did  he  ever  accuse  any  grand 
jaror  of  being  a  liar?  A.  Not  that  I  know  of. 
(Objection.  Overrnled.  Exception.)  Q.  Ton 
have  been  here  at  a  couple  of  trials  against  his 
brother  where  witnesses  got  the  books  and  said 
he  got  the  money?  (Objection.  Overruled.  Ex- 
ception.) A.  I  was  not  here  at  the  trial.  Q. 
He  has  not  tried  to  cnt  any  of  those  witnesses' 
throats?  A.  I  don't  know.  Q.  Mr.  Clark  is  not 
the  only  man  the  Masons  have  brought  charges 
against?  A.  I  have  heard  of  others,  but  no 
Pattona.  •  •  *  Q.  Ton  never  heard  of  a 
Mason  before  where  the  lodge  was  in  regular 
order,  where  the  grievance  committee  brought 
a  charge  against  a  brother  Mason,  that  he  went 
over  and  called  a  man  a  liar  and  undertook  to 
cat  bis  throat,  in  yoar  life?  (Objection,  Over- 
ruled. Exception.)  A.  No,  sir.  Q.  Is  that  Ma- 
sou  condnct?  Is  that  Masonic  conduct  to  call 
him  a  liar?  (Objection.  Overruled.  Excep- 
tion.) A.  No,  sir;  it  is  not  Masonic  for  either 
party  to  do  as  they  did.  Q.  Was  it  Masonic  for 
Dr.  Jones  to  prefer  the  charges  as  a  member  of 
tbe  committee!  A.  Tes,  sir.  Q.  Wasn't  it  his 
duty?  A.  I  don't  know,  bnt  be  did." 

There  are  other  gnestions  propounded 
along  the  same  line  and  of  tike  dmracter. 
There  Is  evidence  that  appellant  weighed 
158  pounds  and  had  been  suffering  from 
rheumatiam  and  was  not  physically  a  strong 
man.  There  Is  evidence,  also,  that  Dr.  Jones 
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is  m  mitwiMt  iMsvSer  mu  uid  at  times 

■Mtfc  tlfHJfffWi. 

J.  T.  Drake  and  B.  B.  Anderson,  botb  of 
Port  Gibson,  and  Flowers,  Brown,  Chambers 
A  Cooper,  at  JacfcsoD,  for  aiq>tiaaiit.  J.  Hc- 
Xaitin,  of  Port  Gibson,  for  the  Stat& 

J.  (after  stating  the  facts  as 
above).  We  hare  not  ana  sball  not  tmdet^ 
take  to  detail  an  the  evidence  in  this  case. 
Tb  do  so  would  be  a  tedloos  and  nseleas  task. 
We  have  Ivlefly  ooUined  in  the  statemCTt  of 
facts  that  part  of  the  testimony  tending  to 
shed  Ilfifat  upon  the  main  question  which  we 
AaD  discuss  In  this  opinion,  and  that  Is: 
Whether  the  proof  offered  by  the  state  war- 
ranted the  submlssloo  to  the  Jnry  of  the  qnes- 
tloii  at  t^oBioQM  intent  to  kill  and  murder, 
and  irtietber  the  verdict  of  the  Jury  coDvlct- 
Ing  appenant  of  a  fdony  duniM  be  sastabi- 
ed.  Tbe  court,  under  usual  instmctloos,  au- 
thorized the  Jury  to  cay  by  their  verdict  that 
appellant,  at  the  time  be  eonanitted  the  aa> 
sanlt,  Intended  to  take  Dr.  Jonetfs  UfB.  Hie 
evidence  Is  conflicting  oo  the  Issue  of  sdf -de- 
fense— whether  ai»>ellant  was  JnstiBed  In  In- 
flicting  the  wound  under  the  belief  that  Dr. 
Jmws  «aa  endeaTOring  to  do  apptiUant  great 
bodily  harm.  Under  all  the  teatlnumy  on  be- 
half of  the  state,  the  jury  was  fully  warrant- 
ed in  bellering  that  appdlant  was  In  fault 
and  wrongfully  assaiated  Dr.  Jones.  If  ap- 
pellant therefore  had  been  convicted  of  as- 
sault and  battery,  we  would  unhealtatlntfy 
Bay  that  the  proof  justified  the  verdict.  But 
what  of  the  more  serious  element  of  tiie  of- 
fense—the  Intmit  to  Un  and  murder  Dr. 
Jones?  Does  the  proof  justify  the  finding 
the  Jury  that  appellant  Intended  to  take 
life? 

[1,  2]  In  arriving  at  a  correct  solntltm  of 
this  question,  It  is  well  to  remember  the  bur- 
den of  proof  was  upon  the  state  to  show  the 
Intent  to  kill  and  murder  and  to  show  this 
beyond  all  reasonable  doubt  It  Is  argued 
by  counsel  specially  enployed  in  the  prosecu- 
tion of  this  case  that  appellant  attended  the 
meeting  of  the  Mastmlc  Lodge  in  company 
with  other  members  of  his  family  with  the 
purpose  of  making  trouble.  Hie  proof,  as  we 
see  it,  does  not  Justify  any  such  Inference. 
There  Is  no  sufficient  diowlng  of  a  conspira- 
cy between  appellant  and  his  brother,  John 
W.  Clark,  or  any  of  his  brothers-in-law. 
There  Is  a  Btr<»ig  Intimation  that  appellant 
had  knowledge  of  the  purpose  of  the  griev- 
ance ctHumittee  to  prefer  some  kind  of  charg- 
es against  appellant's  brother.  The  nature 
of  these  charges  could  not  be  accurately 
known  In  advance.  Hie  spedflcatlons  were 
for  the  first  time  disclosed  when  Dr.  Jones 
read  the  committee's  report  in  open  session 
of  the  lodge.  It  will  be  observed  that  this 
report  Is  languaged  in  most  emphatic  terms. 
It  really  does  not  so  mncb  submit  charges  as 
omduslons  already  reacibed  by  t3ie  monbers 


t  of  the  committee:  Hie  langnage  of  the  com- 
mittee Is  that  **we  find."  Hie  committee 
therefore,  without  an  oppcwtontty  to  Johik 
W.  Clark  to  be  heard  In  defense,  finds  the 
facts  against  him.  Hiese  conclnsions  of  the 
committee  are  also  very  tar-reaching  and 
the  charges  very  caustic.  Hie  committee 
I  finds  that  John  W.  Clark  has  oobezzled  the 
funds  of  the  bank,  the  funds  of  depositor, 
the  funds  of  helpless  widows  and  orphans, 
the  funds  of  Pattona  Lodge  Xo.  232,  and  the 
funds  of  Individual  brother  Masons.  When 
these  most  sweeping  charges  were  being- 
read  by  Dr.  Jones,  appellant  said  nothing. 
It  was  only  when  Dr.  Jones,  in  addresstng- 
the  entire  membership  present  and  in  an- 
swering the  padflc  Bpeetik  of  Dr.  Ghapman^ 
made  the  unnecessary  statement;  "I  diHit 
think  there  la  a  ICasra  In  the  sound  of  my 
voice  that  doesn't  knovr  be  is  gnll^  of  tbese- 
charges,-  that  appellant  resented  the  re- 
marks and  attitude  of  Dr.  Jones.  It  la  true 
that  appellant  naed  tatenpaato  language — 
words  which  he  should  not  have  employed. 
However,  there  oHtalnly  would  have  been 
no  dlfllenlty  If  Dr.  Jones  bad  resumed  hl» 
seat  without  following  up  this  wrongful  re- 
mart  of  appeUant,  bet  wfaot  appellant  stated^ 
"It's  a  lie,"  Dr.  Jones,  in  a  very  human  fash- 
ion, resented  the  words  employed  by  Clark 
and  In  doing  ao  practically  made  an  aaaanlt 
vpaa  him.  Dr.  Jmes  proceeded  in  Qw  direc- 
tion of  aniellant  and  around  behind  tba  mas- 
ter^ table  and  both  qwke  and  acted  In  a  man- 
DOT  that  amounted  to  a  demonstration  of  bi» 
Indignation.  The  evidence  is  ccmfllctliig  as  to 
whether  be  strudc  at  appellant  According 
to  the  date's  evidence,  he  made  no  effort  to 
bit  Qark,  but  was  wnmgfaUy  stabbed  by  ap- 
pellant just  as  Dr.  J<mes  tnrned  his  head  to 
address  the  master  of  the  lodge.  The  undis- 
puted testimony  shows,  however,  that  the 
anger  <tf  both  men  was  kindled  by  intem- 
perate langnage  employed  1^  eadi  of  them ; 
and,  under  all  the  circumstances,  we  are 
firmly  of  the  opinion  that  when  appellant 
struck  at  Dr.  Jones  be  did  so  under  the  im- 
pulse cl  the  moment,  while  his  blood  was  hot 
and  his  anger  and  passion  aroused.  This  la 
manifest  from  the  entire  setting  and  all  the 
circumstances  surrounding  the  assault  Dr. 
Jones  is  a  reputaUe  dtlsen  and  distinguish- 
ed physician.  The  proof  Indicates  that  Mr. 
Clark  is  a  member  of  a  good  and  worthy 
family  and  a  man  of  previous  good  charac- 
ter and  standing  in  the  community.  Appel- 
lant's Interest  In  his  brother  would  be  most 
natural  and  human.  Hie  sweeping  charges 
and  the  caustic  remarks  of  Dr.  Jones  would 
very  naturally  arouse  appellant's  feelings. 
Appellant's  resentment  of  these  duu^es  and 
the  statement  that  every  Mason  In  the  lodge 
knew  the  charges  were  true  was  most  nat- 
ural, regardless  of  the  guilt  or  innocence  of 
John  W.  Clark.  It  la  a  plain  and  simple 
case  where  two  repntable  and  led-Mooded 
men  became  aroused  under  the  impulse  of 
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the  ntoment  end  where  nnfortooately  appel- 
lant acted  hastily  and  wrongfnlly.  In  doing 
so,  however,  he  did  not  act  with  that  delibera- 
tion, that  design,  that  malice  aforethoo^t 
which  Indicates  an  Intent  to  commit  murder. 
We  think  therefore  It  was  error  on  the  part 
of  the  trial  coprt  to  anbrnlt  the  Issue  of  In- 
tent to  kOl  and  murder  to  the  Jury.  There 
Is  not  suffldeot  proof  to  sostain  the  felony 
part  of  the  charge.  Then  Is  here  no  evi- 
dence whatever  of  prevlons  threats,  malice, 
or  ill  will.  Dr.  Jones  himself  says,  "I  was 
Dot  looking  for  anything"  in  the  way  of  trou- 
ble; and,  at  another  place  In  his  testimony: 
"I  didn't  know  he  wanted  to  hnrt  me. 
*  *  *  I  had  nothing  in  the  world  against 
Frank  Clark  and  never  had  In  nry  life." 
The  witnesses  for  the  state  Justly  the  con- 
closlon  that  Dr.  Jonra  was  excited  when  he 
approached  appellant  and.  whether  intention- 
al or  not,  actnally  made  a  demonstration. 
Mr.  Bridger,  one  of  the  witnesses  for  the 
state,  says,  "Bob  Henington  was  with  Dr. 
Jones  and  had  bold  of  him."  Mr.  Flowers, 
another  witness  for  the  state,  says,  "He 
started  toward  Frank  shaking  his  finger  or 
hand  at  Mm,"  and  also  that  Dr.  Jones  "Is 
pretty  high-tempered." 

If  there  was  no  premeditation  and  malice, 
there  would  have  been  no  murder  in  the 
«vent  the  wound  had  proved  fataL  It  is 
stated  by  Mr.  Wharton  that: 

"Provocation  in  law  Is  used  in  the  ordinary  acv 
ceptatlon  of  the  word,  and  means  that  treatment 
of  one  person  by  another  which  arousa  anger  or 
passion. 

"By  mitigaticHi,  it  may  reduce  the  grade  of  an 
offense,  but  it  never  jurtlfles  a  crime.  In  homi- 
cide it  negatives  the  idea  of  premeditation  and 
malice,  because  the  hot  blood  engendered  by 
provocation  prodaees  a  temporary  Hnapension  of 
the  reflective  faculties,  and  the  passion  aroused 
excludes  the  Idea  of  deliberation.  Hence,  the 
rule  as  to  the  measure  of  proof  Is,  after  the 
evidence  has  been  submitted  on  both  sides,  'Is  it 
sufficient  to  cast  a  reasonable  doubt  on  the  es- 
sential averments  of  the  indictment?  If  it  is 
sufficient  for  this,  the  defendant  Is  entitled  to 
an  acquittal."  1  Wharton's  Criminal  Evidence, 
p.  679. 

[3]  We  are  constrained  to  hold,  also,  that 
the  learned  district  attorney,  by  his  method 
of  Interrogating  the  witnesses  and  in  refer- 
ring to  the  embeszlenfent  charges  against 
John  W.  Clark,  exceeded  the  bounds  of  legiti- 
mate examinati(m  and  inquiry.  It  appears 
that  there  had  been  a  bank  follure  at  Her- 
manvllle,  and  that  John  W.  Clark,  cashier, 
and  brother  of  appellant,  bad  been  indicted 
for  embezzlement  growing  out  of  this  fail- 
ure. The  district  attorney  assumed  the  guilt 
<a  John  W.  Clark  and  ridiculed  the  idea  that 
appellant,  the  brother,  should  attempt  to 
resent  any  charge  of  John  W.  Clark's  guilt 
Mncih  BtresB  Is  also  laid  the  district  at- 
torney upon  the  on-Masonic  omdnct  of  ap- 
pellant.  The  tend«icy  of  the  examination 
cotded  In  the  atatemuit  of  facta  was  an  ap- 
peal to  very  natural  prejudices  and  impulses 


ot  the  jams.  It  was  largely  a  reltance  for 
conviction  npon  the  honor  of  Masonry  and 
the  dUbonw  of  a  bank  fidlurei 

Rductant  as  we  are  to  upset  the  findings 
of  a  jury,  we  are  comp^Oed  to  set  aside  the 
Jndgmoit  of  convlctlcHL  and  to  remand  the 
cause  for  a  new  trlaL  It  Is  not  so  much  a 
questlai  of  guilt  or  Innocence  of  any  crtuf^ 
as  a  qnestlon  of  the  grade  of  aSeam  commit- 
ted. A  wblte  man  of  prevlons  good  charac- 
ter and  reputation  has  be&a  sentenced  to  the 
state  penitentiary.  The  finding  oi  the  trial 
court  brands  hinf  as  one  who  intended  to  do 
murder.  An  assault  and  battery  under  the 
heat  of  pasdon  Is  a  very  different  thing 
from  a  premeditated  design  to  take  life. 

Reversed  and  remanded. 

'  (113  Hlu.  SS6) 

PATB  T.  TROl^I'INOBB.  (No.  18819.) 

(Supreme  Court  of  Mlssissl^i^)  Division  B. 
Veb.  1ft.  10170 

Libel  aito  Sx.uidd  ^s»133^l^—Aon<om~^Tt- 

BT  QuBsnoif . 
Code  1906,  |  10,  declares  that  all  words 
which  from  their  uBual  constructira  and  conunon 
acceptance  are  considered  as  insults,  shall  be 
actionable,  and  a  plea,  exception,  or  demurrer 
shall  not  be  sustained  to  preclude  a  jnry  tnm 
passing  thereon,  who  are  the  sole  judges  of  the 
damages  sustained.  When  a  fraternal  organiza- 
tion was  attonpting  to  settle  differences  between 
plaintiff  and  defendant,  defendant  stated  to 
members  that  plaintiff  had  been  gtdlty  of  per- 
jury, and  it  did  not  clearly  appear  that  such 
statement  was  made  in  rebutting  charges  against 
defendant  Held  that  In  view  of  tne  statute, 
the  statement  could  not  be  deemed  ^vileged 
as  a  matter  law. 

rSd.  Not&^For  other  casaa,  see  libel  and 
Slander,  Cent  Dig.  {  862.] 

Appeal  from  Circuit  Court,  Tishomingo 
County ;  Claude  Clayton,  Judge. 

Action  by  W.  U  Pate  against  A.  J.  Trol- 
linger.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

T.  A.  Clark,  of  Belmont  and  W.  U  El- 
ledg^  of  Inka,  for  appellant  X  A.  Cnnnluff- 
ham,  of  BooneviUe,  for  appelleew 

BTHRIDaB.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  drcolt  court  of  Ushomingo 
county  granting  a  peremptory  instruction  for 
the  defendant  The  appellant  filed  a  deo- 
laratlni  based  on  section  10,  Code  of  1906, 
<m  actionable  wwds,  chanting  that  TroUlnger 
used  language  of  and  concerning  Pate  cal- 
culated to  lead  to  a  breach  of  the  peace,  the 
alleged  words  being  that  Trolllnger  stated 
that  'Tate  swwe  a  lie  down  here  In  the 
courts  of  onr  land  and  I  can  prove  it"  on 
one  of  the  occasions,  and  on  another  that 
**W.  li.  Pate  swOTe  a  lie  as  black  as  hell 
down  here  In  the  conrts  ot  onr  lai^  and  I 
can  prove  It**  allying  ttat  said  words  are* 
by  their  use,  construction,  and  common  ac- 
ceptation, Insults  and  calculated  to  lead  to 
a  breadi  of  the  peace.  The  defendant  filed 
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the  general  lame,  and  gaye  notice  that  on 
the  hearing  he  expected  to  prore  Uiat  the 
statements  made  1^  him  about  the  appellant 
were  and  are  the  tnith ;  the  said  notice  not 
stating  ttiat  the  words  were  nttered  with  Joa- 
ttfiable  motives.  Defendant  also  gave  notice 
under  the  general  lasne  that  be  would  prore 
on  the  trial  that  what  he  said  of  and  con- 
cerning Pate  at  the  times  and  places  alleged, 
or  at  all,  were  ottered  by  him  as  prlvUe^ 
oommunlcaUmis,  but  does  not  state  in  said 
plea  the  nature  of  the  privilege  that  lie  would 
daim. 

The  plaintiff  introduced  W.  M.  F^ry,  yrbo. 
testifled  that  Trolllnger  said  that  Pate  had 
sworn  a  lie,  and  he  (Trolllnger)  could  prove  It 
Oa  cross-examination  Perry  was  asked  who 
was  with  him  at  the  tim^  and  he  answered, 
"Wright  and  Byram."  The  question  was  then 
asked: 

"AH  membera  of  Uw  same  tratemity?  A. 
Tee,  itr." 

To  this  answer  objection  was  made  and  an 
exertion  taken.  The  4ne8ti<m  was  then 
asked: 

"You  were  appointed  by  that  fraternal  order 
to  go  and  interview  Brother  Trollinger,  were 
yoQ  not,  on  the  law  committee,  wncn't  you?  A. 
Yes,  dr.  Q.  Those  tbiDgs  were  stated  to  you 
in  the  course  of  that  iuve«dgation?  A.  We 
went  over  there  to  try  to  compromiBe  the 
tbing." 

He  was  asked: 

"At  the  second  time  when  this  man  made  this 
statement,  were  you  at  that  time  engaged  on  a 
mission  in  bebau  of  some  fraternal  organiza- 
tloaf  A.  Well,  I  was  talking  to  him  to  see  if 
we  couldn't  get  Mm—  Q.  Were  you  represent- 
ing tlie  lod^e  at  that  time?  A.  Tea,  dr;  I  was 
on  a  ctxnmittee." 

J.  W.  McDonald,  as  a  witness  for  the  plain- 
tiff, stated  that  he  heard  Trolllnger  say 
"Pate  swore  a  lie  as  black  as  hell  or  as  blatft 
as  bis  hat,  I  ^sremember,  and  be  could 
prove  lV*i  that  there  were  three  of  them'to- 
geOier  at  that  time;  that  this  omversatioD 
was  made  some  time  in  the  latter  part  ot  the 
sunmier  or  ftill,  and  was  made  at  Bdmont, 
Tishomingo  county,  Mim.  On  cross-examina- 
tion he  was  asked  where  this  cwversation 
occurred,  and  answered: 

*'We]l  sir,  we  were  coming  from  tbe  lodge  hall 
down  in  town,  me  and  Mr.  Trollinger  and  an- 
other man,  I  don't  remember  the  man,  I  don't 
recollect  who  it  was,  and  he  was  talking  to  him. 
Q.  You  are  a  member  of  the  lodge  there  with 
Brother  Trollinger?  A.  Yes,  sir.  Q.  Wasn't 
Brother  Trolling  in  the  lodgeroom  at  the 
time?  A.  No,  sir;  we  were  not  in  the  lodge- 
room.  We  were  near  Dr.  Goyer's  drug  store. 
Q.  Brother  Trollinger  had  a  charge  preferred 
against  him,  didn't  he?  A.  Yes,  sir.  Q.  He 
was  discussing  the  charge  preferred  against  him 
by  the  bretbem?  A.  Of  course  it  was,  bat  it 
waa  all  done  settled,  thou^" 

Thereupon  plaintiff  rested,  and  ttie  defend- 
ant moved  to  exclude  the  evidence  «i  the 
ground  that  they  were  fraternal  brethren, 
talking  in  privacy  of  and  ctmcemlng  a  charge 
against  Trolllnger  In  whl<^  his  fraternal 


standing  was  Questlonedv  and  0mt  were 
privileged  commonlcations.  which  motion  the 
trial  Judge  surtained.  The  plaintiff  except* 
ed,  and  prosecutes  this  ap[>eal. 

Section  10  of  the  Code  of  1800,  on  actlm- 
able  words,  reads  as  follows: 

"Certain  Words  Artionaftle.— All  words  which, 
from  their  usual  construction  and  common  ac- 
ceptation. Bin  considered  as  insults,  and  cal- 
culated to  lead  to  a  breach  of  the  peace,  shall  be 
actionable;  and  a  plea,  exception  or  demurrer 
shall  not  be  sustained  to  preclude  a  jury  from 
passing  thereon,  who  are  the  sole  judges  of  tbe 
damages  sustained;  but  this  shall  not  deprive 
tbe  courts  of  the  power  to  grant  new  trials,  as 
in  otber  caaea." 

We  think  the  trial  court  erred  In  striking 
out  the  evidence  and  holding  the  communi- 
cations to  be  privileged.  The  record  does 
not  disclose  fully  the  circnmstences,  and  does 
not  show  what  the  charge  preferred.  If  any, 
was,  nor  does  It  show  that  the  ccnnmittee 
was  taking  evidence  on  the  charge  preferred 
against  TroUlnger,  thoagh,  if  we  assume  tbat 
this  was  the  case,  bUII  it  would  be  a  ques- 
tion fOr  the  Jury  to  determine  wtietber  the 
statem^te  made  were  necessary,  under  the 
circumstances,  and  whether  or  not  they  were 
made  malldonsly  for  the  purpose  of  injur* 
Ing  plaintiff.  The  mere  tact  tbat  two  men 
belong  to  the  same  fraternal  organization, 
and  that  snch  organizaticm  is  trying  to  settle 
some  differences  between  them,  does  not  au- 
thorize one  of  the  parties  to  denounce  the 
other  as  a  perjurer  In  the  courts  of  the  land, 
even  to  fraternal  brethren.  Under  section  10 
of  the  Code,  above  recited,  it  Is  especially 
provided  tbat  a  plea,  exception,  or  demurrer 
shall  not  be  sustained  to  preclude  a  Jury 
txom  passing  thereon,  and  the  Jury  are  tbe 
sole  Judges  of  the  damages  sustained. 

Reversed  and  remanded. 


OU  lUss.  8U> 

STEIVENSON  ▼.  TAZOO  &  M.  V.  B.  CO. 
(No.  18830.) 

(Suiweme  Oonrt  of  Mississippi,  Division  B.  Feb. 
19,  1917.) 

Triax.  «=»287(8)— iNSTBucmoNB— Dkgbxb  ov 

Pboof, 

In  an  action  for  damages  to  pleintiff'a  pas- 
ture by  fire,  started  on  a  railroad  right  ot  way, 
where  the  defense  was  that  the  fire  originated 
elsewhere,  an  instruction  that,  if  the  jury  waa  in 
doubt  as  to  the  origin  of  the  fire,  and  could  not 
say  of  a  cntainty  which  fire  was  the  cause  oC 
the  damage,  they  should  find  for  defendant,  is 
erroneous,  as  placing  <m  defendant  a  greater 
degree  of  proof  than  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  B48w] 

Appeal  from  Olrcait  Court,  Tallahatchie 
County ;  B.  D,  Dlnklns,  Judge. 

Action  \ss  D.  B,  Stevenson  against  the  Ya- 
Eoo  ft  Mlaslsaippi  Valley  Railroad  Oonqnny. 
Jndgmoit  for  the  defendant,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 
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Ward  A  Ward,  of  Sanmer,  for  appellant. 
Mayes,  Wells,  May  &  Sanders,  of  Jackson,  for 

BTHBIDGE.  J.  Tbix  is  an  appeal  by  D. 
B.  Sterenam  from  a  judsment  of  the  drcolt 
coort  of  the  Second  district  of  Tallahatchie 
ooonty  rendered  in  farm-  <^  the  app^ee,  who 
was  defendant  below.  The  salt  was  for  tree- 
pass  for  damage  to  the  pasture  and  premises 
of  the  plaintiff  caused  by  a  fire  which  oc> 
corred  In  NoTember,  1914.  On  thfl  idaintUTs 
testimony,  and  some  other  witnesses  intro- 
duced by  him.  It  was  shown  ot  cwtended  that 
a  section  crew  of  the  railroad  cmnpany  set 
grass  on  fire  noon  the  rlKht  of  way  of  the 
railroad  that  burned  over  and  qiread  to  the 
premises  of  the  plaintiff  and  bnmed  oS  the 
grass  and  cane  growing  in  his  pasture  doing 
damage  to  the  same.  It  was  In  proof  by  the 
d^bndant,  and  by  some  other  witnesses  both 
for  the  plaintUf  and  defendant,  that  there  was 
fire  near  the  complainant's  premises,  and  that 
there  was  a  general  burning  in  the  commnnl- 
ty ;  In  other  wiuds,  that  the  leaves  and  grass 
were  burning  over  considerable  pwtions  of  the 
community,  andthed^endant'sproftf  Showed 
that  what  burning  It  did  on  Its  right  of  way 
was  to  tight  against  the  fire,  which  was  rag- 
ing without  fault  of  the  railroad  company, 
and  that  the  Are  was  blown  across  the  rail' 
road  track  and  right  of  way  and  spread  uptm 
the  defendant's  premises  without  fault  or 
negllgenoe  on  the  part  of  the  railroad  com- 
pany and  Its  employes ;  in  other  words,  there 
is  proof  In  the  record  to  support  a  verdict  tar 
eiflier  party  if  there  was  no  error  in  the  In- 
stmctlMis.  In  this  condition  ot  the  evidence 
the  court  gave  instruction  No.  8  tx  the  de- 
fendant, whldi  Is  complained  of  as  error 
here,  whidi  reads  as  follows: 

coort  instrncts  the  Jury  tor  the  defendant 
in  this  case  that,  if  yoa  believe  from  the  testi- 
mony that  on  the  day  in  queation  fire  swept  the 
pasture  lands  of  plaintiCE  and  destroyed  the  grass 
and  cane  on  the  same,  came  from  the  south  and 
oS  the  way  lands  of  the  defendant  and  was 
blown  across  the  tracks  hw  the  wind,  or  was 
fire  that  was  burning  on  tne  same  aide  of  the 
track  on  which  plaintiff's  lands  are  located  and 
was  swept  by  the  wind  down  towards  the  plain- 
tifTs  pasture  and  on  same,  and  that  this  Gre 
the  defendant  had  nothing  to  do  with  and  did  not 
oriirinate,  then  it  is  immaterial  whether  fire 
started  on  defendant's  right  of  way  by  section 
bands  la  protecting  def^dant^s  right  of  way 
property  escaped  onto  the  lands  of  plaintiff  and 
burned  same  off  as  testified  b^  the  witnesses,  be- 
cause the  damage  the  plaintiff  complains  of  must 
have  been  due  solely  to  fire  started  by  defendant's 
em^oyte  and  permitted  by  them  to  escape  onto 
the  property  of  plaintiff ;  and  further  the  court 
charges  you  that,  if  you  are  in  doubt  about  this 
proposition  and  ccmnot  say  of  a  certainty  which 
was  the  cause  of  the  damage,  then  ft  is  your 
duty  nnder  the  law  to  return  a  verdict  fnr  the 
defendant" 

This  instruction  placed  a  greater  degree  of 
proof  upon  the  plaintiff  than  the  law  re- 
quires, and  constitutes  reversible  error.  It 
Is  stronger  than  the  Instmctlon  condonned 
In  ttie  cue  of  Gentry  v.  Gulf  &  Ship  Island 


a  a  Go.,  109  Miss.  06,  67  South.  848.  In 
that  case  the  instruction  was  in  the  follow- 
ing language: 

"The  court  instructs  the  jury,  for  the  defend- 
ant, that  if  they  are  In  doubt  as  to  whether 
plaintiff  was  injured  or  not  in  the  derailment  of 
the  train,  and  this  doubt  cannot  be  removed  by 
a  clear  preponderance  of  the  evidence  in  the  case, 
the  verdict  of  the  Jury  should  be,  *We  the  Jury, 
find  tor  the  defendant' "  ^ 

Jndge  Cook,  speaking  for  the  conrt,  says: 
This  instruction  imposes  on  a  plaintiff  a 
l^reater  burden  iban  the  law  imposes  on  the  state 
in  a  criminal  triaL  In  a  criminal  trial  the  state 
must  prove  its  case  beyond  all  reastmable  doubt 
By  this  instruction  the  plaintiff  must  r^ove  all 
doubt  from  the  minds  of  the  jury— and  that  is 
not  all;  the  plaintiff  must  remove  all  doubt— 
'by  a  clear  preponderance  of  the  evidence.*  l^e 
plaintiff  must  establish  his  right  to  recover  by 
a  preponderance  of  the  evidence.  Whenever  the 
Jury  is  satlBfied  that  the  plaintiff  has  proven  his 
case,  the  plaintiff  Is  entitled  to  recover.  The  law 
imposes  on  the  plaintiff  no  burd^  to  remove  ui  - 
doubts  from  the  minds  of  the  jary.** 

The  instractlcai  In  this  case  not  only  re- 
quires all  doubt  to  be  overcome  the  plain- 
tiff by  a  preponderance  of  the  tesUmony,  but 
by  It  the  Jury  must  say  "of  a  certainty" 
which  kind  of  Are  caused  ttxe  damage^ 

But  tar  this  emmeoas  instruction  the  case 
would  have  beoi  affirmed,  but  the  giving  of 
it  Is  reversible  error,  and  the  cause  la  there- 
fore reversed  and  remanded. 

Befversed  and  remanded. 


(U3  MlBS.  m) 

HIGGINBOTTOU  v.  YILLAGE  OF  BUBNS- 
VILLE.  (No.  18809.) 

(Snpreme  Gonrt  of  MIssIssipia,  Dividoo  B. 
Feb.  19, 1917.) 

1.  MuNiorpAt  CoBFOBATiONs  «=>a21(3)— 1«- 

JUBT  FROM  DKFECTIVS  StBBET— QuESTIOIT 
FOR  JCBT. 

Where  evidence  showed  that  plaintiff  riding 
horseback  at  nisht  sustahied  injuries  by  the 
horse  stepping  Into  a  gulley  near  munidpal 
bridge,  eristence  of  which  was  known  to  the 
municipality,  and  also  to  plaintiff,  who  thought 
he  tiad  passed  the  phice,  Aeld  that  peremptory 
charge  for  defendant  was  not  justified. 

[Ed.  Note.— For  other  cases,  see  Mnnlotpal 
Corporations,  Cent  Dig.  S  1747.] 

2.  MUKIdPAI.   COBPOBATIORS  «=»819(7)— IK- 

JUBT  raou  Defective  Stbesh^-Contbibu- 

Tosr  Neougence. 
Evidence   showing   that    plaintiff,  riding 
horsebaf^  at  night  sustained  injury  by  horse 
stepping  into  gulley,   near  mnnicipal  bridge, 

ElaiutiS  knowing  of  its  existence,  but  thinking 
e  had  passed  the  place,  held  to  show  that 
plaintiff  exercised  due  care. 

[Ed.  Note^For  other  cases,  lee  Unaielpal 
Corporationa  Cent  Dig.  |  17&] 

3.  MUIflCIPAX.     COBFOBATIONS     (S=>768(1)  — 

Condition  ov  Stbeei^-Cabe  Sequibed. 
Municipalities  are  not  insurers  cd!  the  safe- 
ty of  their  streets,  but  are  obliged  to  keep  them 
in  reascraably  safe  condition,  for  persons  travd- 
ing  in  the  usual  way  and  exercudng  due  care^ 
and  no  part  of  the  alawt  should  be  neglected. 

[Ed.  Note.— For  other  cBses,  see  Municipal 
Corporations,  Cent  Dig.  |  1612.] 
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4.  MujnCIPAI,    COBPOBATIONS    «S9768(S9  — 

GoNDznoit  or  Stbkxf— C&u  Rbquibed. 

While  size  of  manicipality  and  amouot  of 
traffic  may  be  considered  in  detenniDing  munici- 
polity's  n^liscuce  in  maintaining  defective 
Btreets,  these  drenmstances  will  not  relieve  it 
from  liability  for  Injoriea  resulting  from  its 
negligence. 

[Ed.  Note.—Far  other  cases,  see  Municipal 
Corporations.  Cent.  Dr^.  H  1313.  1614.] 

5.  MUHJCIPAI.  CORPOBATIONS  «=S>S21(^  —  DB- 

FECTivK  Street— QoESTiON  fob  Jury. 
The  question  of  whether  a  street  in  the 
suburb  of  a  village  Is  defective  is  for  aabmis- 
eioQ  to  the  jary  upon  proper  instructioDS. 

[fid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1748.1 

Appeal  from  Circuit  Court,  Tishomingo 
CoTmty ;  Claade  Clayton.  Jodge. 

Action  liy  R.  M.  Hlgglnbottom  against  the 
Village  of  Bamsrllle.  Judgment  for  def«ul- 
ant,  and  plaintiff  appeals.  Reversed  and  re- 
manded. 

W.  J.  Lamb,  of  Gorinth,  for  imi^lant  W. 
C.  Sweaty  of  Corinth,  for  appellea 

STBTBtrS,  X  [1]  BnmBviUe,  in  Tisho- 
mingo ooanty,  is  a  Tillage  duly  tncorpwated. 
Fnlt(»  or  Jefferacm  street  leads  tcom  the  cen- 
ter of  the  town  In  a  awQierly  direction. 
Across  this  street  near  the  corporate  line  was 
a  bridge  or  culvert,  duly  placed  by  the  ma- 
uidpal  auQiorltiea.  At  one  aid  and  on  the 
south  side  thereto  was  a  large  hole,  or  de- 
pression, that  had  beoi  washed  oat  and  of 
considerable  size.  It  Is  dlfflcnlt  to  gather 
from  the  evidence  tlie  exact  measurements 
of  this  gully.  It  appears,  however,  that  the 
"straight  down  part"  was  11%  Indies  deep, 
and  that  from  tiie  top  of  this  perpendicular 
portion  the  dcvreaiAon  gradually  altqwd  sev- 
eral indbes  toward  to  the  main  lerd  of  the 
street  This  gully  was  about  2  feet  wide 
and  extended  across  about  we-thlrd  of  the 
20-foot  street  It  appears,  further,  that  the 
little  bridge  or  culvert  bad  bectnne  very 
much  dilapidated,  broken,  and  worn,  oad  at 
the  south  aide  some  of  the  plank  were  brok- 
en oft  It  seems  that  the  passageway  for  the 
water  had  become  filled  with  dirt  and  other 
obstructions,  and  the  water  had  been  f<nrced 
to  break  over  on  Qie  side  of  the  culvert,  and 
thereby  to  wash  out  the  gully  referred  to. 
In  November,  1014.  about  6:30  or  7  o'clock  in 
the  evening,  and  just  after  it  became  dark, 
appellant,  in  company  vlth  two  friends,  was 
i-iding  south  on  this  street  coning  Into  the 
village.  Appellant  testifies  that  he  vras  per- 
fectly familiar  with  the  defect  In  the  street, 
but  on  the  night  of  the  injury  omiplalned  of 
thought  he  had  passed  the  danger  point 
The  horse  upon  which  he  was  riding  stepped 
into  the  hole  or  onto  the  bn^cm  place  on  the 
bridge  and  fell,  throwing  appellant  some  8 
or  10  feet  and  breaking  his  arm,  and  other* 
wise  severely  injuring  him.  As  a  result  of 
this  Injury  appellant  was  unconsdous  for  a 
day  or  so,  was  confined  to  his  bed  for  a  week. 


and  for  a  long  time  unable  to  do  any  kind  of 
labor.  The  d^ective  bridge  had  been  In  this 
condition  for  several  months  before  the  in- 
jury, and  the  existence  of  this  broken  cul- 
vert and  hole  in  the  street  was  well  known 
to  the  municipal  authorities,  so  much  so  that 
one  party  had  requested  and  In^sted  upon 
the  authorities  repairing  the  defect  At  the 
conclusion  of  plaintiff's  testimony,  appellee 
moved  to  exclude  the  plaintiff's  evidence  and 
to  grant  It  a  peremptory  Instmctlon.  This 
motion  was  by  the  court  sustained,  and  from 
the  Judgment  entered  in  pursuance  of  this  in- 
struction appellant  prosecutes  this  appeal. 

[2}  Cotmsel  for  appellee  frankly  concede 
that  the  defect  in  the  street  which  caused  the 
injury  complaloed  of  had  existed  for  sever- 
al months,  and  that  the  municipal  authori- 
ties were  charged  with  notice  thereof.  The 
only  way  in  which  appellee  Justifles  the  pro- 
priety of  the  iwremptory  instruction  granted 
by  the  trial  court  is  the  contention  that  the 
plaintiff  was  not  In  the  exercise  of  due  care 
and  caution  for  his  own  safely.  It  Is  con- 
tended by  appellee  that  before  plaintiff  can 
recover  he  must  show  that  at  the  time  of  hi3 
injury  he  was  exercising  due  care,  e^edall}- 
wben  he  knew  of  the  admitted  defect  over 
which  he  was  to  travel.  In  view  of  this  ar- 
gument we  have  carefully  examined  the  tes- 
timony of  plaintiff  and  his  witnesses,  and 
find  the  positive  testimony  of  plaintiff  him- 
self that  his  horse  was  In  a  "slow  trot,"  and 
that  plaintiff  thought  he  had  passed  the  dan- 
gerous place.  Plaintiff  and  his  two  com- 
panions were  each  riding  horsebadc,  and  at 
the  time  of  the  Injury  almost  abreast  Plain- 
tiff says: 

"I  thou^t  we  had  passed  it;  but  it  was  a 
little  dark  and  I  tamed  out  to  the  right  of  this 
young  man,  and  It  was  between  me  and  the  oth- 
er one  a  Uttle  UV*  and  "it  was  tolerable  dark." 

Tlie  testimony  further  sbom  that  wagons 
and  other  vehicles  could  not  cross  this  ditch 
or  gully  into  whldi  plaintUfa  hwae  st^tjied, 
but  were  compiled  to  go  around  to  one  side 
and  Bomewhat  out  of  the  beaten  way.  Una 
pnxtf  is  abundant  to  show  tliat  plaintiff's 
horse  did  st^  into  the  hole  and  fell.  The 
fact  that  a  good  saddle  horse  did  in  fiict 
Bbmible  or  fall  by  reason  of  tlie  defect  is  a 
strong  ctrcomatance  tliat  Que  street  was  In 
bad  condltitm.  The  proof  la  also  abundant 
to  show  that  plaintltt  was  solonsly  and  per- 
manently injured. 

While  the  sole  point  streased  by  counsel  fior 
aroeUee  In  bta  brief  la  the  allied  want  of 
due  care  on  the  part  of  plaintUT,  in  the  oral 
argument  counsel  relied  on  CLty  of  Meridian 
T.  Crook.  100  liiss.  700,  60  South.  182,  UR. 
A.  1916A,  482.  The  ftcta  make  tlie  paxllcnlar 
case ;  and  the  Acts  of  the  Instant  case  are 
altogether  different  from  the  facts  that  con- 
trolled the  Crook  Case. 

[S]  While  munlclpalltlea  axe  not  Insuren 
of  the  safety  ot  fbeAr  streets,  there  can  be 
no  questitMi  about  their  duty  to  keep  streets 
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In  reasonaMy  safe  condition  for  persons  trav- 
ellng  In  the  usnal  way  and  exercUlng  due 
care  for  their  safety.  In  meeting  this  obli- 
gation the  mnnldpallty  should  not  neglect 
any  portion  of  the  street,  but  should  see  that 
the  street  from  aide  to  side  Is  reaswably 
safe, 

[4]  It  Is  true  that  the  vtUage  of  Bnms- 
rlUe  Is  a  small  place.  Counsel  assert  that  It 
has  only  350  or  400  InbaMtanta.  While  the 
size  of  the  municipality  and  the  amount  of 
travel  and  traffic  over  the  streets  are  circum- 
stances which  the  Jury  may  well  consider  in 
determining  the  negligence  of  the  corpora- 
tlout  these  circumstances  would  not  relieve 
the  village  of  liability  under  the  case  made 
by  this  record. 

[51  Generally  the  question  of  whether  the 
street  In  the  suburbs  of  a  village  like  this  is 
or  Is  not  defective  must  be  regarded  as  a 
question  of  fact  for  the  Jury,  deliberating 
under  proper  Instructltxis  from  the  court.  It 
was  accordingly  error  on  the  part  of  the 
learned  circuit  Judge  in  excluding  the  plaio- 
tltTs  evidttice  and  granting  tba  peremptray 
diarge. 

Revened  and  remanded* 


(lis  mm.  IBS) 

HUKOIS  OONT.  B.  CO.  et  aL  T.  ABOHER 
(No.  18688.) 

(Supreme  Gonrt  of  Hlssisslppi,  Division  A. 
Feb.  26.  1917.) 

1.  ComcsBOS  «=»27({^  —  RAIZ.BOAD8— Nature 
or  EuPLonotnT— '"IimBSTATi  Gouhbbce." 

Where  a  rallnwd  ctrpeater  was  UUed  by 
train  as  he  went  across  the  traek  to  buy  a 
newspaper,  he  was  not  then  enga^  in  intcT- 
stnte  commerce,  and  action  for  his  death  was 
not  within  provisions  of  federal  EmitoyeT^  Lia- 
bility Act  April  22,  1808,  c.  49,  85  Stat  66  (U. 
S.  Comp.  St.  1913,  a  8667-8665). 

[Eld.  Note;— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Ciommeree.] 

2.  Mastbb  and  SntTAKT  «=>137(S>— Opbka- 
TION  OP  RaILEOADS  >-  MODB  OT  BAOKIHO 

TaAiH— "Past  of  a  Tbain." 
Where  deceased  was  killed  near  depot  by 
backing  train  shoving  oil  car  sealnst  coal  cor 
as  he  passed  between  latter  and  box  car,  the 
coal  car  was  "part  of  a  train"  within  meaning 
of  Code  1906,  }  4047,  preGcribing  maximum 
■peed  near  depot  and  requiring  a  servant  to  pre- 
cede backing  train,  and  providing  that  contribu- 
tory negligence  wiU  not  be  considered  in  case 
of  injury  resulting  from  violation  of  its  provl- 
siiHU,  such  act  applying  to  emploj£s  by  pro- 
vision of  Laws  lAw.  e.  abolidiiag  fdlow- 
servant  role. 

[Ed.  Note^For  other  cases,  aee  Usster  and 
Servant,  Cent  Dig.  H  269,  270,  274,  277.  278. 

For  other  definitions,  see  Words  and  Phrases, 
Vint  and  Second  Series,  Train.] 

S.  Masteb  and  Sebvant  4s»137((9  —  Opera- 
tion or  RAiiaoADS  —  Mode  or  Baoeino 
Train—'  'Depot." 
A  brick  walk,  intioided  for  jMasenger's  use 
on  entering  and  leaving  trains,  was  part  of  the 
*'depot"  within  meaning  of  Code  1906,  S  4047, 


prescribing  regnlatlona  for  bacUng  trains  near 

d^ots. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  269,  270.  274,  277,  278. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Depotj 

4.  Mabteb  ahd  Sertant  «s»137(6)— Opera- 
tion or  Raileoadb  —  Mchib  or  BAoxma 

Train. 

The  fact  that  car  which  killed  decedent 
was  not  backed  more  than  6  feet  did  not  relieve 
railway  company  from  having  it  preceded  by  a 
aervant,  as  required  by  Code  1906,  i  4047. 

[Ed.  Note.— For  other  cases,  sec  Master  and 
Servant  Cent  Dig.  8}  269,  270,  274,  277,  278.] 

6.  Master  and  Sebvant  «=>22S(2)— Injubt 

TO  EUPLOT^— CoNTBIBUTOBT  NEOUOXNCB. 
Where  backing  car  which  killed  decedent  as 
he  attempted  to  pass  between  it  and  another 
was  not  preceded  by  a  servant  as  required  by 
Code  1906,  i  4047,  although  decedent  was  con- 
tributorily  negligent  a  perem^>tory  instmction 
should  have  been  grantra  against  -the  railroad 
company  in  view  of  Laws  1910,  c.  186,  aboliafa- 
ing  defense  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  671.] 

6.  Maetkb  and  Sebvaht  4SS9310— Injubt  to 
Pebbon  oh  Bailbqad  nUoK  —  Sebvaht'e 

LlABUJIT. 

The  servants  of  a  railroad  company  in 
chat^e  of  train  backed  in  violaticai  of  regula- 
tions of  Code  19U6,  I  4047,  is  responsible  for 
damages  caussd  thereby,  as  well  as  the  compa-- 
ny. 

[Ed.  Note^For  other  eases,  ses  Master  and 
Servant  Cent  Dig.  {  1286.] 

7.  Masteb  and  Sebvant  ^sSlO— Iimnnr  to 
Person  on  BAiueOAD  Tback  —  Sbbv ant's 

LlABILITT. 

Where  conductor  was  In  charge  of  backing 
train  not  preceded  by  servant  as  required  by 
Ck>de  1906,  {  4017,  causing  decedenrs  death, 
and  engineer  merely  obeyed  Bis  signals,  the  con- 
ductor was  liable  for  damages,  but  not  the  en- 
gineer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1236.] 

8.  NnQUOBNCB     «=»141<12)  —  Couparative 
NEaUGENCB— Instruction. 

Instructi<Ri  that  deceased's  contributory  neg- 
ligence was  no  bar  to  recovery  for  hia  death 
was  not  erroneous,  where  it  ud  not  preclude 
jury  from  diminishing  damages  "in  proportl<m 
to  the  amount  of  negugence  attributable  to  de- 
ceased," as  provided  by  Laws  191(>,  c  135. 

[Ed.  Note.- For  other  cases,  see  Negligence, 
C«it  Dig.  K  SBT-W.] 

9.  Master  and  SebtAMt  «S9228(2)— ^jobt 

TO  EMPL0T£— COHTBXBtrTQET  NEGUOENOS— 

Instkuctioh. 
An  instruction  that  recovery  could  not  be 
bad  for  decedent's  death  where  ne  should  have 
known  that  a  train  waa  being  backed  was  Im- 

S roper,  in  view  of  Laws  1910,  c.  135,  slx^shing 
efense  of  <»)ntributory  negligence. 
[ICd.  Note.— For  other  cases,  ses  Master  and 
Servant  C!ent  IMg.  {  671J 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty; E.  D.  Dinklns,  Judge. 

Action  1^  Mrs.  Jennie  Ardier  against  the 
nilnois  Central  Ballroad  Company  and  oth- 
ers. Judgment  tor  ptalntlfC,  and  deCsndants 
anieal.  BererBed  and  renmnded  as  to  de- 
fendant Thomas,  and  affirmed  as  to  defend- 
ant railroad  company  and  defendant  W^, 
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Slvl^  ft  Erans,  of  Memi^ilB,  Tenn.,  and 
Kayea,  Wells,  Kay  ft  Sanders,  of  Jacftwm. 
for  appellant.  Wm,  C.  McLean,  of  Grenada, 
for  aroellee, 

SMITH,  a  3.  Bobert  Archer  was  strack 
and  killed  by  one  of  the  trains  of  the  IIU- 
nois  Central  B.  Co.  on  November  7, 1911,  and 
this  suit  was  Instituted  the  appellee,  hla 
widow,  against  the  company  and  Its  conduc- 
tor and  en^eer  In  (Aiarge  of  the  train  whlcb 
killed  him,  to  recover  damages  therefor, 
mils  f^tpea!  Is  from  a  judgment  in  the  wid- 
ow's favfflr. 

Ardier  was  a  carpenter  In  tiie  employ  of 
the  railroad  company  at  the  town  of  Durant. 
The  railroad  tracks  at  this  place  run  north 
and  south.  The  yards  of  the  company  ex- 
tend some  distance  both  north  and  south  of 
Its  depot  building.  A  street  known  as  "Mul- 
berry street"  crosses  the  tracks  at  rU^t 
angles  immediately  north  of  the  depot,  and 
another,  known  as  "Bfadlson  steeet,**  crosses 
the  trax^s  at  the  same  angle  some  distance 
north  cX  Mulberry  street  Along  the  west 
side  of  and  parallel  with  the  main  trade  of 
the  railroad  is  a  brick  walk,  which  was  con- 
Btmcted  and  Is  owned  by  the  appellant  com- 
pany, beginning  at  the  depot  building  and 
extending  north  4S1  feet  to  Madison  street 
East  of  the  railroad  tra^b^  and  inunedlate- 
ly  soutli  of  Madison  street,  is  located  the 
OHnpany's  carpenter  shop,  whldi  is  surround- 
ed by  a  high  board  fence,  the  gate  to  which 
fence  is  90  feet  south  of  Madison  street  and 
from  which  there  Is  a  walk  parall^  with  the 
fonoe  and  trat^  leading  to  Madison  street 
Between  the  brick  walk  extending  north 
from  the  depot  building  and  the  fence  sur- 
ronnding  the  carpenter  shop  there  are  three 
railroad  trai^,  the  one  nearest  the  walk 
being  the  main  line,  the  next  being  known 
as  the  "passing  track."  and  the  third,  which 
is  fi  feet  from  the  fence  and  within  SO  feet 
tnm  the  brick  walk.  Is  used  ftor  storing 
norOi-bound  freight  cars  and  the  passenger 
coadies  of  the  Aberdeen  Branch.  On  the 
west  side  of  this  brick  walk  are  two  other 
tracks,  one  of  which  Is  parallel  therewith 
and  on  whldi  the  passenger  train  of  the 
Tchnla  Branch  stai^ds  when  receiving  and 
discharging  passengers.  This  bii^  walk  Is 
used  by  passengers  getting  off  and  on  the 
main  line  and  Tchula  Branch  trains.  There 
was  evidence  on  behalf  ct  appellants  to  the 
effect  that,  although  the  longest  south-bound 
main-line  trains  extend  the  entire  length  of 
this  brick  walk,  the  furthest  point  north 
at  which  sndi  trains  are  c^iened  for  receiv- 
ing and  discharging  passengers  Is  two  car 
lengths  south  of  Madison  street  On  the  7th 
day  of  November,  1911.  there  were  on  the 
third  track  from  the  hrlck  walk,  the  Aber- 
deen train,  an  cH  tank  car,  a  coal  car,  and 
a  box  car.  The  box  car  was  opposite  the 
gate  leading  into  the  yard  surrounding  the 
carpenter  shop.  The  coal  car  was  several 
feet  south  of  the  box  car  and  t^e  tank  car 


was  south  of,  but,  according  to  13ie  evidenos 
for  appellants,  coiqaed  to,  the  coal  car;  and 
the  Alwrdera  train,  whicb  would  shortly 
leave  for  Aberdeen,  was  standing  opposite 
the  depot  building.  The  Standard  Oil  Com- 
pany maintains  an  oil  depot  east  of  the  rail- 
road tracks,  just  norOi  of  Mulberry  street 
The  conductor  of  the  Al>erdeen  train  was  re- 
quested to  back  up  to  the  oil  car  and  move  It 
south  to  a  point  appoOte  the  oil  cQwut  so 
that  the  (rfl  therein  conld  be  transferred  to 
the  tanks  of  the  oil  company.  Archer  on 
the  day  before  had  been  working  on  some  tim- 
bers to  be  used  in  ctmstructlng  a  depot  of  the 
railway  company  at  Malon^  a  statl<m  some 
distance  north  of  Durant,  which  dqwt  was  to 
be  used  tj  the  company  in  aid  of  boQi  its 
inter  and  intra  state  traffic.  On  the  morning 
In  question  he  arrived  at  the  Oujp  some  time 
after  6  o'clock.  His  orders  were  to  continue 
at  woi^  upon  the  timbers  for  Malona 
depot  bvt  before  beginning  the  same,  he 
cleared  the  ^diavlngs  and  debris  from  around 
his  place  of  work  and  then  stated  to  a  fal- 
low uaployg  that  he  would  go  across  to  a 
south-bound  passenger  train,  wU&l  had  Just 
then  arrived,  and  get  a  newspai>er.  Be  left 
the  yard  throu^  the  gate  opposite  the  tracks, 
walked  south  a  few  feet  to  the  end  of  the 
box  car,  and  attempted  to  pass  between  It 
and  the  coal  car.  The  Aberdeen  train,  for 
the  purpose  of  switching  the  tank  car  as 
hereinbefore  stated,  was,  at  the  time  Archer 
attempted  to  cross,  backing  north  along  this 
track.  According  to  appellants'  evidence  this 
train  came  practically  to  a  stand  just  prior 
to  coming  into  contact  with  the  tank  car, 
when  the  engineer  on  the  signal  of  the  con- 
ductor caused  the  wheels  of  the  «igfne  to 
make  one  backward  revolution,  thereby  back- 
ing the  train  16  or  17  feet,  resulting  in  the 
tank  and  coal  cars  being  backed  4  or  5  feet 
Whether  this  backing  train,  after  picking  up 
the  tank  and  coal  cars,  came  in  contact  with 
the  box  car  Is  not  clear  from  the  evidence. 
Imt  If  It  did,  the  contact  was  very  slight 
and  was  insufficient  to  move  it  at  alL  Ar- 
cher was  Btruck  by  the  coal  car,  knocked 
down,  and  killed.  According  to  the  evidence 
for  appellants,  the  train,  when  it  came  In 
contact  with  the  tank  car,  was  moving  at 
the  rate  of  about  one  mile  an  hour,  but  ac- 
cording to  that  for  appellee,  It  was  moving 
at  the  rate  of  between  three  and  four  mllea 
an  hour.  This  backing  train  was  preceded 
by  two  servants  of  the  railroad  company,  ac- 
cording to  appellants'  evidence,  until  it  came 
in  contact  with  the  tank  car,  but  not  there- 
after. At  the  time  Archer  was  killed  both 
of  these  servants  were  south  of  the  coal  car, 
and  neltiier  of  them  saw,  mar  oould  have 
seen,  him  from  where  they  were  then  stand- 
ing. The  point  at  which  Ardiw  was  killed 
wsLB  881  te^  north  of  the  depot  building, 
and,  according  to  tlie  evidence  of  the  com- 
pany's agent  at  Durant  about  00  feet  sonth 
of  the  northemmoi^  point  wtoe  the  doors  of 
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Bonth-lKmnd  passenger  trains  were  opened 
for  recelrln?  and  dls(^argins  passengers. 

One  of  the  Instructions  granted  appellee 
which  is  complained  of  by  counsel  for  appel- 
lants la,  as  follows: 

•^o.  10.  Although  the  jury  may  believe  from 
the  evidence  that  Robert  Archer  was  guilty  of 
sndii  conduct  as  proximately  contributed  to  his 
Injury  and  deat^  yet  this  is  no  bar  to  finding 
for  the  plaintiif.*' 

By  the  only  Instnietioa  granted  m^peHants, 
the  court  diarged  the  jury  that: 

"If  they  believe  from  the  evidence  in  this 
case  that  Robert  Archer  walked  from  the  shop, 
onto  the  track  of  defendant  immediately  north 
of  the  coal  ear  and  was  knocked  down  and  killed 
by  It  when  it  was  hacked  up  by  the  Aberdeen 
broach  train  coupling  to  the  tank  car,  at  a 
time  wheo  he  knew,  or  by  the  reasonable  use  of 
his  faculties  could  have  seen,  that  the  train  was 
backing  up  they  should  find  far  the  defendant" 

In  response  to  the  various  contentions  of 
counsel  for  appellants,  we  will  say  that : 

[1]  1.  Archer  was  not  employed  In  inter- 
state commerce  at  the  time  he  was  killed. 
The  caiue,  therefore,  la  not  within  the  pro- 
Tlalons  of  the  fedwal  Employers'  Liability 
Act 

2.  Section  40^7.  Code  of  1906,  imposes  two 
B^tarate  and  distinct  duties  upon  railroads: 
W  Not  to  back  cars  or  ^glnes  into  or  along 
a  passenger  depot  at  a  greater  rate  of  speed 
than  three  miles  an  hour ;  and  (b)  to  cause 
a  train  of  cars,  part  thereof,  or  an  engine 
backing  at  any  rate  of  speed  Into  or  along  a 
passenger  dc^wtt  upon  a  track  pas^ng  within 
GO  feet  thereof  for  at  least  300  feet  before 
It  readies  or  comes  OKKMite  thereto,  to  be 
preceded  by  a  serraiit  on  foot,  not  exceeding 
40  nor  under  20  feet  in  advance,  to  give 
warning. 

[2]  8.  The  car  which  and  wtea  it  struck 
Archer  was  a  part  of  a  train  at  can  wltliln 
the  meaning  of  secUon  4047,  Ctode  of  1006, 
whitih  section,  since  the  enactment  of  chap* 
ter  104.  Urns  <A  1908.  protects  raUroad  on- 
ployfia  as  well  as  other  persons. 

[S]  4.  fnie  brick  walk  from  aid  to  end  was 
intended  for  the  use  of  passengers  entering 
and  leaving  trains,  consequently  the  whole 
of  It  is  a  part  of  appellant  company's  pas- 
senger depot  (Railroad  Ga  t.  Causey,  106 
Miss.  30,  68  South.  836),  SO  that  Arcber  was 
struck  and  Ulled  by  a  ear  wbidi  was  ttien 
being  backed  along  such  a  depot 

[4,  f]  6.  The  fact  that  the  distance  this 
car  iK-as  bathed  may  not  have  exceeded  4  or 
5  feet,  and  that  probatdy  it  could  not  have 
been  backed  more  than  that  distance  before 
striking  another  car,  did  not  r^iere  aiqpel- 
lant  company  from  the  duty  of  having  it 
preceded  by  a  servant  to  give  warning;  and. 
since  It  was  not  preceded  by  such  a  servant, 
It  necessarily  follows  that  appellee,  because 
of  our  concurrent  negligence  statute  (chapter 
135,  Laws  of  1010),  was  entitled  as  against 
appellant  company  and  its  conductor,  to  an 
Instruction  peremptorily  charging  the  jury 


to  return  a  verdict  In  her  favor.  Consequent- 
ly, excepting  that  numbered  10,  any  errors, 
if  any  there  are,  In  the  Instructions  granted 
by  the  court  below  to  appellee  were,  as  to  the 
company  and  Its  conductor  harmless. 

[i,  7]  6.  The  servants  of  a  railroad  com- 
pany In  charge  of  a  train  which  Is  being 
backed  In  violation  of  section  4017  of  the 
Code  are  themselves,  as  well  as  the  company, 
responsible  for  any  damages  caused  thereby. 
On  the  occasion  in  question,  the  train  was  In 
charge  of  the  conductor,  who  preceded  it  to 
the  point  of  contact  with  the  tank  car.  The 
backing  was  being  done  In  response  to  his 
signals,  and  it  does  not  appear — If  the  fact 
be  material — that  the  engineer  knew,  or  had 
cause  to  suspect,  that  obeying  the  conduc- 
tor's signals  would  result  in  the  train  or  a 
part  thereof  being  backed  without  b^g  pre- 
ceded by  a  servant  of  the  company  on  foot 
to  give  warning.  Consequently,  he  did  not 
participate  in  the  violation  of  the  statute, 
and  It  cannot  be  Invoked  against  him. 

[8,  9]  7.  The  granting  of  appellee's  instruc- 
tion No.  10  was  sot  an  error,  in  so  far  as 
the  appellant  company  and  its  conductor  are 
concerned,  for  the  reason  that  it  did  not 
preclude  the  jury  from  diminishing  the  dam- 
ages "in  proportion  to  the  amount  of  negli- 
gence attributable  to*'  Ardier.  It  is  true 
tiiat  this  instruction  is  In  conflict  with  the 
only  instructim  granted  uipellants^  but  they 
cannot  complain  thereat,  for  the  reason  that 
the  Insthiction  granted  to  t^em  should  not 
have  been  given;  contributory  ne^igence, 
because  oC  chapter  13S,  Laws  of  1010,  being 
no  Icmgn  a  twr  to  a  recovery  In  this  class  oS. 
cases. 

It  follows  flrom  Bie  fmegfrfng  views  that 
as  to  aiq>^lant  Thomas,  the  engineer,  the 
judgment  of  the  court  below  must  be  re- 
versed and  thft  cause  remanded,  and  it  Is 
so  ordered ;  but  as  to  the  railroad  company 
and  its  conductor.  Weir,  the  judgment  must 
be  and  Is  affirmed. 


012  MiBB.  238) 

LOCKARD.  County  Superintendent  of  Educa- 
tion. T.  HOYB.   (No.  18803.) 
(Buitteme  Court  ot  Mississippi,  Divisioii  A. 

Feb.  13,  1917.) 

Appeal  and  Ebbob  ^=9781(4)— Disuissjj^ 
Want  of  Contbovkbst— mandamus. 
Where  a  woman,  selected  by  the  trustees  of 
a  school  88  teacher  for  a  sdioi&stic  year,  peti- 
doned  for  writ  of  mandamus  against  the  super- 
intendent of  education  of  the  county  to  com* 
pel  him  to  contract  with  her,  but  the  scho- 
lastic term  for  which  she  was  elected  to  teach 
expires  before  the  superintendent's  appeal  front 
judgment  for  her  is  heard,  the  appeal  will  i)e 
dismissed,  since  rights  alreadj  lost  and  wrongs 
already  perpetrated  cannot  be  corrected  by 
mandamus. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  C«it  Dig.  S  3122.1 

Appeal  from  Circuit  Court,  Yazoo  County ; 
W.  H.  Potter,  Judge. 
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Mtldn  fiir  wilt  of  bj-  MatUe 

LBorescBliut  W.  W.  Lackud.  Siverintad- 
€iit  «f  Ednottioa  at  Tna»  CMCf .  ni»  a 
iadgnwDt  tat  riMi^tig  4K**itiit 
Appeal  illmlawifl 

Earle  K.  FtoTd.  AmL  AOj.  Gen,  for  aivd- 
lant.  Henry  &  Brown  £=d  K.  L.  Brown,  all 
of  Yazoo  CUr,  for  a|;5«£fle. 

SYKES,  J.  The  appeDee.  wbo  was  plain- 
tiff in  the  lower  oomrt,  S>d  a  petttkm  for  a 
writ  of  mandaimis  againat  Wv  W.  Lockard. 
«q>crinteodent  cf  edoeazioD  of  Taxoo  ooontr, 
In  which  petitkMi  Ae  aliened  that  ahe  had 
been  duly  and  lawfnZIj-  aelected  bj  the  trns- 
teea  of  Andocb  Public  Sebool  mm  teacher  of 
same  for  the  aebolastic  year  beeinniog  the 
Ifith  of  October.  1915;  that  abe  beld  a  fl^8^ 
trade  license,  and  that  It  was  the  dnty  of  the 
soperintendent  to  contract  with  her  as  said 
teacher,  at  a  salary  of  not  leas  than  $25  a 
month,  imder  section  4522,  Code  1906;  that 
said  soperintendent  refused  to  contract  with 
her,  as  provided  in  said  section,  hot  only 
offered  her  the  snm  of  $20  per  month.  The 
prayer  c€  said  petltlcm  is  Out  a  writ  of  man- 
damus  lasue,  directing  the  said  county  super- 
intendent to  cmtract  with  petltiwier. 

A  demurrer  waa  interposed  to  this  petition 
and  orermled  by  tlie  conrt  Defendant  be- 
low defined  to  plead  fnrtlier,  and  judgment 
was  entered  against  him,  from  which  this 
appeal  la  prosecated  witboot  bond. 

The  scholastic  term  to  whldi  the  appel- 
lee was  elected  to  teach  has  long  since  ex- 
pired. Therefore  there  is  no  practical  ques- 
tion before  this  court  for  decision.  Rights 
already  lost,  and  wrongs  already  perpetrat- 
ed, cannot  be  corrected  by  mandamoa.  Mc- 
Danlel  t.  Hurt  et  al.,  92  Miss.  197,  41  South. 
381;  Pafhausen  t.  State  ex  reL  Loposer,  94 
Hiss.  lOS,  47  South.  897. 

The  appeal  la  therefore  dismissed. 

(W  KlM.  US)  • 

UAIN  T.  MAIN.   (No.  18818J 

(Bnprane  Ciourt  of  Mismssippi,  Division  B. 
Feb.  19,  1917.) 

1.  UiJlBIAOB  «=»60(7)-^iriraZ.lIBHT— DiOBEE 
OF  FbOOP— DVBESS. 

Marriage  is  not  only  a  cMitraet  between  the 
parties  afleetiiw  their  peiaiHial  right*,  but  la  a 
legs]  Btatoe  affecting  oie  public;  and  though, 
like  all  other  contracts,  it  u  not  valid  without 
the  asaent  oC  both  partiea,  a  marriage  cere- 
mony, performed  with  all  the  requirites  of  those 
rites,  will  not  be  annulled  tar  dureai  unless  the 
proof  is  dear  and  convincing. 

[Ed.  Note.— For  other  caaes,  see  Maniage. 

CenL  Dig.  %  181.] 

2.  Marsiaob  «s>60(7)  —  Annuzjcbiit— Suni- 
czBKCT  or  BviDENoE— Dxraass. 

In  an  action  by  a  husband  to  annul  the  mar- 
riage on  the  ground  of  duress,  eridenoe  Jtttd 
not  sufficient  to  sustain  the  decree  of  the  dian- 
edior  annulling  the  marrii^ 

[Ed.  Note.— Fw  other  eaiea,  see  Marriage, 
Out.  Dig.  i  ISl.] 


Appeal  from  Ohanoery  Court  Adams  Coun- 
ty; B.  W.  Cntrer,  CbanceUor. 

Sidt  by  Albert  T.  Main  ^atnst  LtUian  T. 
Main  to  annul  a  marriage.  Decree  for  com- 
plainant, and  defendant  appeals.  Bereraed 
and  remanded. 

Lillian  T.  Main,  the  appellant,  appeals 
from  a  Jodgmrat  of  the  chancery  court  of 
Adams  county  annul  Hug  a  marriage  between 
herself  and  Albert  T.  Main,  on  a  proceeding 
for  annulment  of  marriage  filed  against  Lil- 
lian T.  Main  by  Albert  T.  Main.  The  bill  al- 
lied that  the  cranplalnant,  Albert  T.  Main, 
was  coerced  into  the  mariying  of  liUlan 
liehman,  alias  Btain,  In  the  town  of  Tracy, 
in  the  state  of  Minnesota,  in  January,  1003; 
that  by  reason  of  the  duress  and  force  and 
fraud  used  there  was  In  reality  no  marriage 
contract;  that,  at  the  time  of  the  alleged 
marriage,  the  defendant  waa  a  resident  of 
the  town  of  Tracy,  In  said  state,  and  tbe 
daughter  of  one  Fritz  Lehman,  a  man  of 
reputed  Tlol^ce;  that  Fritz  Lehman  and  his 
son  armed  themselves  with  deadly  weapons 
and  accused  tbe  complainant  of  having  got- 
ten the  defendant  pregnant,  and  made  threats 
against  his  life  if  he  refused  to  marry  her; 
that  he  was  then  a  young  man  only  20  years 
of  age;  that  he  nerer  odiablted  with  her. 
left  her  at  once  after  the  marriage  ceremony, 
and  repudiated  tbe  marriage,  and  has  never 
lived  wiOi  her  elnce.  Tbe  prayer  was  for  tbe 
annulment  of  the  marriage. 

Tbe  defendant  filed  a  motion  for  alimony 
pendente  lite,  and  asked  for  salt  mon^  with 
wbidi  to  defend  the  anlt.  She  denied  in  an 
affidavit  filed  with  the  motion  the  allegations 
of  tbe  bill,  and  averred  that  she  was  lawfnl- 
ly  married  to  Albert  T.  Main,  and  that  as 
the  result  of  tbe  said  marriage  a  son  was 
bom,  and  prayed  allowance  of  suit  money 
and  temporary  alimony.  This  motion  was 
overruled  by  the  chancellor  for  the  time  be- 
ing. Appellant  then  furnished  $25  to  her 
counsel  for  suit  money  and  fees,  which  was 
all  the  money  she  was  able,  on  the  statement 
shown  in  the  record,  to  furnish.  Thereupon 
an  answer  was  filed,  denying  the  all^ratlons 
of  tbe  bill,  denying  that  the  marriage  was 
void,  and  denying  that  the  'complainant  left 
her  immediately  after  the  marriage,  and 
averring  that  she  and  her  said  husband,  Al- 
bert T.  Main,  lived  together  for  over  two 
years  after  their  marriage,  when  he  left  her 
on  account  of  business  troubles  and  went 
South  and  assumed  the  name  of  Bobert  T. 
Dale,  under  which  name  he  was  known  in 
Natches,  Miss.,  and  alleging  that  as  the  fruit 
of  the  marriage  th^  was  bom  a  child,  then 
12  years  of  age,  resl^ng  with  hee  and  aop- 
ported  by  her  with  her  own  labw,  and  deny- 
ing that  the  complainant  was  entitted  to  re> 
lief,  alleging  tliat  he  does  not  come  into  conrt 
with  dean  handa,  and  that  he  lias,  by  living 
with  her,  ratified  the  marriage  contract  vnn 
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U  the  court  sboold  Had  it  was  entered  Into 
under  duress  and  threats. 

The  answer  was  also  made  a  cross-bill.  In 
which  the  defendant  and  cross-complainant 
alleges  the  duty  of  the  plalntlfC  to  support 
her  and  the  child;  that  he  Is  a  man  of  good 
business  ablUty  and  earns  a  salary  snfllclent 
to  enable  him  to  support  a  wife  and  child  lu 
modest  comfort;  and  praying  for  the  allow- 
ance of  a  reasonable  sum  to  pay  her  solici- 
tors for  defending  the  suit,  and  for  a  decree 
fixing  and  allowing  permanent  alimony. 

Albert  T.  Main  testlfled  in  his  own  behalf: 
That  be  lives  In  Natchez  «nd  Is  engaged  In 
the  Insurance  buriness  and  has  been  for  near- 
ly eight  years.  That  he  came  to  Natchez 
from  New  Orleans,  and  to  New  Orleans  from 
Tracy,  Minn.  That  be  first  met  the  defend- 
ant in  the  summer  of  1902,  and  "of  course, 
as  yonug  people  will  do,  we  became  familiar. 
At  the  time  she  was  Tlsltlng  a  brotber-ln- 
law  of  hers  who  was  estranged  from  his 
wife,  and  I  knew  this.  Of  course,  I  koew 
that  certain  things  went  on;  knew  as  much 
as  a  person  could  know  without  witnessing 
the  performance."  That  "she  was  a  woman 
of  loose  character,  and  the  whcA»  family  had 
that  r^ntatioiL"  That  the  rdatltnu  between 
them  developed  into  what  her  brother  advis- 
ed complBlnant  wu  a  state  of  pngnancy;  "at 
least,  tbat  they  laid  It  at  my  door,"  Tliat  he 
had  not  seen  the  girl  for  nearly  two  months 
and  had  been  firing  an  engine  on  the  Chicago 
&  Northwestern  Ballroad  and  was  out  of 
Tracy  during  that  time  and.  bad  practically 
forgotten  ttte  Incident  That,  about  the  -last 
dar  of  December,  UUlan'a  brother  took  him 
over  to  her  father's  aaloon  and  told  bim  aba 
was  in  a  atate  ot  pr^naney  and  that  he  was 
responsible,  whidi  be  denied,  and,  after  they 
explained  tike  cironmatanoBB,  the  ai^ellanfa 
brother,  who  was  older  and  larger  than  the 
appellee,  told  him  It  would  be  up  to  him  to 
marry  the  girl,  and  that  be  took  a  pistol 
that  "looked  like  cme  of  these  German  42 
centimeters"  and  poked  It  at  his  stomadi  and 
said:  "It  won't  do  you  any  good  to  run  because 
I  will  follow  you  to  the  end  of  the  world  and 
kill  you."  That  he  had  nobody  to  advise 
with  hiuL  That  his  father  was  In  111  health 
and  in  a  sanitarinm.  'That  the  whole  thing 
was  a  "nightmare  for  the  next  two  or  three 
days."  That  at  first  be  refused  to  marry 
her,  but  the  next  day  they  hunted  him  up 
and  kept  after  him  for  about  three  days. 
That  he  did  not  know  what  was  pending,  and 
the  whole  thing  terrorized  him  in  the  belief 
that  tbey  would  kill  him,  and  that  he  mar- 
ried under  that  ctmditlon.  That  the  mar- 
riage ceremony  was  performed  about  8:30 
at  ni^t,  at  the  home  of  the  defendant.  That 
her  father  and  mother,  the  preacher,  and  the 
family  doctor  of  both  families  were  present, 
and  that  he  left  Immediately  after  the  cere- 
mony and  has  never  since  had  anything  to 
do  with  her.  That  the  condition  they  im- 
posed oa  the  marriage  was  tbat  be  abould 


only  marry  her,  and  no  mention  was  made 
of  living  with  her.  He  also  testlfled  tbat  tbe 
defendant  had  a  brother  who  was  a  half-wit 
and  wbo,  every  time  he  passed  htm,  menaced 
him,  carrying  a  knife  around  with  him.  On 
cross-examination  he  stated  that  he  went  to 
tbe  county  seat,  IS  miles  distant  from  Tracy, 
to  procure  tbe  marriage  license;  that  under 
tbe  law  of  Minnesota  it  was  necessary  tbat 
he  should  go  to  tbe  county  seat  to  obtain  tbe 
license.  He  testlfled  tbat  bis  recollection 
was  tbat  some  member  of  the  family  of  the 
defendant  went  with  blm;  that  tbey  were  at 
the  depot,  but  be  won't  say  tbat  they  accom- 
panied him;  that  be  does  not  remember  as 
to  whether  or  not  tbey  did  or  did  not ;  that 
be  stayed  there  about  two  hours  and  came 
back  on  the  next  train;  that  bis  fiithcr  was 
an  attorney,  but  that  he  did  not  seek  hla  ad< 
vice;  .that  the  marriage  occurred  tbe  next 
night  after  the  license  was  obtained.  He 
testifies  tbat  Dr.  Workman  of  Tracy,  Minn., 
was  tbe  physician,  but,  when  asked  as  to  a 
conversation  bad  with  Dr.  Workman,  replied 
tbat  be  did  not  care  to  answer,  as  "It  was  a 
little  haxy";  that  no  one  went  with  blm  to 
the  home  of  the  defendant  the  night  of  the 
marriage  and  that  he  went  alone,  through 
the  snow;  that  his  father  la  now  dead  but 
lived  about  2%  years  after  the  marriage 
ceremony;  that  be  did  not  talk  to  his  father 
about  an  annulment  of  the  marriage;  that 
he  remained  In  Tracy  about  80  days  after 
tbe  marriage  and  went  ttom  tbere  to  Minne- 
apolis, and  remained  there  about  ft  or  10 
monttu,  and  then  went  to  Dak(^  and  stay- 
ed there  about  7  months  and  returned  to 
MlnneapcOla,  and  was  aw^,  altogether,  about 
2  years;  tiiat  he  remained  In  Tracy  about 
two  yean  after  be  returned,  before  coming 
South.  Be  tesUfled  that  he  Is  now  earning 
about  $20  per  week  in  the  insurance  business 
at  Natchez.  He  admits  writing  some  letters 
appearing  In  the  record,  requesting  tbe  ap- 
pellant, who  was  living  at  Missoula,  Mont, 
to  institute  proceedings  against  htm  for  di- 
vorce, and  tbat  he  would  pay  the  expense  of 
obtaining  a  divorce  and  she  might  place  the 
divorce  on  any  ground  that  she  desired.  He 
also  conducted  negotiations  through  these 
letters  to  find  how  much  money  she  would 
take  to  release  him  from  his  obligations  to 
her. 

The  c(»nplainant  Introduced  Harry  Rogers 
to  support  bis  statements  In  reference  to  the 
said  marriage.  Bogers  testifies  that  be  did 
not  know  Albert  T.  Main  personally  prlw  to 
January,  1903,  but  knew  him  following  that 
date  for  a  period  of  years,  and  that  he  knew 
Lillian  Main  for  2  or  3  years  after  ber  mar* 
riage,  but  had  not  seen  her  for  4%  years; 
that  he  did  not  attend  the  wedding,  knew 
nothing  of  his  own  personal  knowledge,  and 
testified  only  from  hearsay  and  what  he  con- 
sidered reliable  authority;  that  from  this  he 
testifies  tbat  Albert  T.  Main  left  Tracy  im- 
mediately, but  Mrs.  Main  ramained  several 
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fears;  he  cannot  state  from  penonal  r 
knowledge,  bnt  that  it  warn  a  well-known  fact  I 
that  Albert  Main  left  Immediately  and  did 
not  retnrn  for  several  months,  and,  snbse- 
qnent  to  Us  retorn,  witness  and  Albert  T. 
Main  became  Intimate  friends.  This  la  the 
substance  of  all  the  testimony  f6r  the  com- 
plainant 

This  testimony  Is  contradicted  by  depo- 
sition of  Mrs.  Main,  who  testtfled  that  com- 
plainant married  her  voluntarily  and  lived 
with  her  for  about  three  years  after  the 
marriage;  Is  contradicted  by  E^ank  G.  Leh- 
man, brother  of  the  appellant,  who  testifies 
that  they  did  not  use  any  duress  or  coercion, 
and  that  Albert  Main  lived  with  UUien  Main 
for  about  two  years  after  the  marriage,  liv- 
ing as  members  of  his  father's  family,  and 
that  they  treated  him  as  a  member  of  the 
family  and  were  kind  and  considerate  to  him.. 

Dr.  Workman,  the  physlcdan  of  both  fami- 
lies, testifies  that  he  had  a  conversaticm  with 
Albert  Main  prior  to  the  marriage  and  ad- 
vised him  to  marry  the  girl,  and  that  Main 
admitted  to  bim  that  he  alone  was  responsible 
for  her  condition  and  that  he  consented  to 
marry;  that  he  was  present  at  the  marriage 
between  the  parties,  and  It  was  entered  into 
voluntarily,  from  all  appearances;  that  Al- 
bert Main  remained  at  the  residence,  Joined 
In  the  conversations,  and  was  apparently  sat- 
isfied with  the  marriage ; '  that  Main  lived 
there  for  some  time  afterwards,  and  he  saw 
them  together  at  different  times,  but  did  not 
know  whether  they  cohabited  as  man  and 
wife  or  not  He  also  testifies  that  the  reputa- 
tion of  the  Lehmans  for  peace  and  violence 
is  good;  that  they  were  regarded  as  good, 
law-abiding  citizens,  and  were  In  good  stand- 
ing In  the  community;  that  he  had  treated 
Lillian,  the  defendant  in  the  suit,  about  two 
years  prior  to  the  marriage,  and  at  that  time 
she  was  a  virgin,  having  an  imperforated 
hymen;  Uiat  he  bad  observed  her  conduct 
throughout  her  life,  having  been  her  neighbor, 
the  family  physldan,  and  a  trustee  of  the 
sdiool;  and  that  he  aaw  nothing  In  her  oon- 
dnct  that  was  improper. 

H.  F.  Selter,  a  dtlzen  of  Tracy,  Minn.,  66 
years  of  age,  a  banker  and  real  estate  man 
by  occupation,  testified  for  the'  defendant 
that  he  had  known  defendant  since  her  \Arttx ; 
tbat  he  knew  her  father;  that  her  father  was 
an  honest,  law-abiding*  and  consdentlons 
man ;  that  the  Lehmans  were  never  known  to 
have  a  flght  or  show  any  tendency  to  do  so; 
tbat  he  knew  the  complainant  as  Allie  Main, 
but  did  not  know  bis  Initials ;  tbat  the  father 
of  Lillian  talked  with  him  about  her  condi- 
tion a  short  time  before  the  marriage,  and 
he  (Seiter)  advised  him  it  was  tlie  proper 
thing  for  them  to  marry;  that  Mr.  Lehman 
came  back  and  told  him  that  AlUe  was  will- 
ing to  marry  Lillian,  but  the  mother  did  not 
have  any  faith  in  Allle ;  that  he  advised  them 
to  have  the  marriage;  tbat  Fritz  Lehman, 
the  father  of  Lilllan«  seemed  at  the  time  to 
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be  overwhelmed  with  sorrow,  and  stated  that 

he  did  not  think  the  boy  would  amount  to 
anything,  but  that  he  showed  no  vldoosness 
towards  Allle  nor  any  tendency  toward  It 
He  also  testifies  as  to  the  good  standing  of 
the  family  in  the  community,  and  that  the 
appellant  bore  a  good  reputation  In  the  com- 
munity for  moral  character;  that  he  never 
heard  anything  against  her  prior  to  her 
transaction  with  Main  and  never  saw  any- 
thing unladylike  or  suggestive,  and  tbat  he 
saw  her  almost  dally ;  that  he  saw  Allie 
Main  in  his  father's  law  office  a  good  deal 
and  about  the  street,  durtog  all  this  time ; 
tbat  he  never  had  any  reason  to  believe  and 
heard  no  threats  of  violence;  that,  from  his 
knowledge  of  the  father  of  Albert  Main,  he 
believed  be  would  have  advised  his  son  to 
marry  the  girl;  that  Albert  Main  stayed  at 
Tracy  for  a  year  or  more;  that  he  saw  them 
both  in  Tracy  during  the  time,  but  could 
not  say  wheUier  they  cohabited  as  man  and 
wife. 

David  H.  Evans,  witness  for  the  defendant, 
resident  of  Tracy,  Minn.,  62  years  of  age, 
hardware  and  grain  merchant,  one-time  may- 
or, member  of  the  school  Iraard,  member  of 
the  state  reformatory  board,  director  of  Citi- 
zens' State  Bank,  president  of  the  Tracy 
Cement  Tile  Company,  president  of  the  Im- 
plement Mutual  Fire  Insurance  Company, 
vice  prerident  of  Retail  Hardware  Dealers' 
Fire  Insurance  Company,  testified  that  he 
has  lived  in  Tracy  for  37  years ;  has  known 
Lillian  Main  since  her  birth;  saw  her  at 
schoiol,  on  the  streets,  and  in  her  home ;  well 
acquainted  with  the  family ;  without  person- 
al knowledge  of  the  exact  state  of  affairs, 
but  knowing  something  of  the  relations  be- 
tween them  in  a  general  way.  states  that 
Albert  T.  Main  married  Lillian  to  fulfill  a 
moral  obligation  to  her;  that  the  father  of 
Ulllan  called  on  him  and  went  over  his 
troubles  with  bim  and  expressed  himself  as 
not  being  desirous  of  the  marriage  between 
Albert  and  LdUlan,  but  under  the  circum- 
stances would  offer  no  objections;  does  not 
know  of  any  violence  toward  Main  by  Mr. 
Lehman ;  tbat  the  father  expressed  himself 
as  being  reluctant  In  bis  approval  of  their 
marriage;  that  he  saw  him  almost  daily, 
and  never  saw  any  Inclination  to  violence 
or  a  tendency  toward  quarrelscmieness.  on 
the  contrary,  knew  bim  to  be  a  peaceable  and 
agreeable  law-abiding  dtlzen ;  saw  Albert  T. 
and  Ullian  Main  together  after  th^  mar- 
riage; once  met  them  conversing  together 
in  the  office  of  Chas.  W.  Main  &  Son. 

The  chancellor  on  this  evidence  granted  a 
decree  annulling  the  marriage  between  the 
appellant  and  the  appellee. 

Brandon  &  Bowman,  of  Natdiei,  for  appel- 
lant B.  W.  Crawford  and  0.  F.  Bngle,  both 
of  Natchez,  for  appellee. 

ErniRIDGE,  J.  [1]  Marriage  Is  not  only 
a  contract  between  the  parties  affecting  their 
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persoDal  li^ts,  bat  Is  a  legal  status  affect- 
iDg  materially  tbe  public;  and  the  public  as 
'well  as  tbe  parties  have  an  interest  In  tbe 
marriage  status.  And  although  the  mar- 
riage contract,  like  all  other  contracts.  In  or- 
der to  be  valid,  requires  the  assent  of  both 
parties,  still,  where  the  marriage  ceremony 
has  been  performed  with  all  the  requisites 
and  usual  solemnity  of  those  rites,  tbe  proof 
must  be  clear  and  convincing  before  tbe 
marriage  will  be  annulled  so  as  to  make  it 
void  ab  initio. 

"Where  It  is  sooght  to  annul  a  manriflge  con- 
tract on  the  ^ound  of  duress,  It  must  be  shown 
by  clear,  satisfactory,  and  convincing  eridrace 
that  the  duress  dominated  throughout  the  trans- 
actioD  80  as  to  disable  the  one  influenced  from 
acting  as  a  free  agent  at  the  time  of  tiie 
marriage."  Beeka  t.  Bedca,  66  Fla.  256,  68 
South.  444. 

[2]  In  the  instant  case  It  Is  sought  to  an- 
nul tbe  marriage  and  make  It  void  from  tbe 
beginning,  the  effect  of  which  will  be,  if  per- 
mitted, to  render  the  child  bom  a  bastard 
and  to  place  upon  the  woman  in  the  case  the 
stigma  of  impurity;  and  it  Is  a  familiar 
rule  of  law  that,  where  a  situation  arises 
under  whi<di  one  person  will  suffer  wrong 
and  Injury  because  of  the  situation,  the  law 
will  favor  tbe  one  who  Is  not  responsible  for 
the  situation,  if  that  be  reasonably  possible 
under  the  circumstances.  In  the  present 
case  the  proof  for  the  complainant,  If  taken 
alone,  is  far  from  being  satisfactory  and  con- 
vindDg.  It  appears  that  the  marriage,  or  so- 
called  marriage,  was  solemnized  In  1903. 
and  the  bill  was  not  filed  until  some  12  or  13 
years  thereafter.  Under  the  appellee's  tes- 
timony, he  lived  for  some  years  in  the  town 
where  the  relatives  lived,  separate  from  the 
woman,  without  any  effort  being  made  to 
molest  him.  The  courts  were  open  during 
all  this  time  to  the  annulment  if  the  mar- 
riage was  brought  about  by  duress.  We  find 
from  the  letters  In  the  record  that  be  bad 
solicited  Mrs.  Main  to  procure  a  divorce  at 
bis  expense  on  any  ground  which  she  might 
choose  as  a  ground  for  divorce  and  he  would 
pay  the  expense  of  this  procurement.  It  ap- 
pears from  the  appellant's  testimony  (which 
Is  not  disputed  by  tbe  appellee,  though  he 
testified)  that  he  had  written  her  a  letter 
•olicltiog  her  to  come  to  Natchez  and  live 
with  him  as  bis  wife,  which  she  refused  to 
do.  It  appears  that  the  letters  written, 
while  not  expressly  recognizing  tbe  mar- 
riage, necessarily  recognized  it  in  urging  the 
appellant  to  procure  a  divorce  from  the  ap- 
pellee. It  appears  that  the  appellee  was 
reared  in  the  town  of  Tracy,  Minn.,  where 
the  alleged  marriage  took  place,  and,  if  the 
focts  relied  on  by  appellant  for  annulment 
of  the  marriage  were  true,  it  would  have 
been  an  easy  matter  to  have  established  the 
facta  by  evidence  of  other  parties  living  in 
that  place.  His  family  and  friends  and  (pre- 
sumably) relatives  lived  there,  and  some  per- 
aon  most  necessarily  bave  be&i  familiar  with 


the  facts;  yet  the  only  witness  produced  la 
one  who  moved  to  Tracy  shortly  after  tbe 
alleged  marriage,  and  who  did  not  know  ei- 
ther the  appellant  or  appellee  until  after  tbe 
marriage,  and  who  was  not  at  tbe  time  of 
taking  bis  deposition  a  resident  of  that 
place,  and  who  testifies  that  he  had  no  per- 
sonal knowledge  of  the  facta  be  undertook  to 
testify  to.  As  stated,  this  testimony  of  it- 
self Is  not  as  strong  as  ordinarily  it  should 
be  in  a  case  of  this  kind  to  procure  an  an- 
nulment of  the  marriage,  whlcb  requires  a 
higher  degree  of  proof  tiian  the  ordinary 
dvll  contracts  between  parties.  When  this 
testimony  is  considered  with  the  testimony 
for  the  appellant  and  the  witnesses  on  her 
betialf,  three  of  whom  are  old  dtizens  and 
residents,  and  shown  to  be  men  of  character 
and  standing  in  that  community.  It  so  com- 
pletely outweighs  the  testimony  of  the  ap- 
pellee and  his  witness  as  to  make  it  impossi- 
ble to  uphold  the  Judgment  in  this  case  an- 
nulling the  marriage.  Some  authorities  go  to 
tbe  extent  of  holding  that  where  a  marriage 
Is  entered  into,  so  as  to  escape  tbe  conse- 
quences of  a  altnatlon  like  the  one  before  us 
now,  either  from  fear  of  pi;osecatIon  or  vio- 
lence of  the  relatives,  the  court  ought  to  deny 
an  annulment  at  all  because  of  the  responsi- 
bility for  the  condition  that  arises  resting 
upon  the  party  alleged  to  bave  been  coerced. 
19  Am.  &  Eng.  Enc.  Law,  1189.  While  we 
do  not  mean  to  bold  that  annulment  will  not 
be  granted  where  tbe  proof  Is  clear  that  du- 
ress was  used,  we  believe  In  this  case  that  the 
great  weight  of  proof  Is  with  the  appellant, 
and  that  the  appellee  failed  to  meet  the  re- 
quirements, imposed  1}y  legal  rules,  to  annul 
the  marriage. 

There  being  a  crosB-blU  praying  for  all* 
mony  pendente  lite  and  permanent  alimony, 
and  there  being  no  evidence  In  the  record  as 
to  a  reasonable  attorney's  fee,  we  think  that 
the  decree  of  the  chancellor  should  be  re- 
versed, the  bill  of  complaint  dismissed,  and 
the  cause  remanded,  with  directions  to  the 
court  below  to  make  aucb  allowance  for 
alimony  and  attorney's  fee  as  may  be  pn^er. 

Reversed  and  remanded. 


(US  mm.  tm 
8PANN  V.  ALABAMA  4  V.  R.  CO. 
(No.  18798.) 
(Supreme  Court  of  Mississippi,  Division  A. 
Feb.  26.  1917.) 

Gabbiebs  <^»132— Damaob  to  Fbeioht— Bub- 
den  OF  PxooF— Cause  or  Iwjubt. 
Where  a  piano  shipped  under  a  bill  of  lad- 
ing which  exempted  we  carrier  from  liability 
for  damage  only  if  it  was  caused  by  the  act  of 
Qod,  the  public  enemy,  quarantine,  the  author- 
ity of  law,  or  act  or  default  of  the  shipper,  was 
shown  to  have  been  delivered  to  the  c£n4er  in 
Eood  condition  and  to  have  been  injured  when 
delivered  by  the  carrier,  the  currier  is  liable  un- 
less it  shows  that  the  injury  was  not  received 
while  the  piano  was  in  its  possession  or  that  it 
resulted  from  one  of  the  excepted  causes,  and 
inatructions  to  find  tor  defenaant  If  the  Jury 
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(Miss. 


,  could  not  say  from  the  evidence  wbat  waa  the 
cause  of  the  injury  were  erroneoos. 

[Ed.  Note. — For  other  cases,  see  Carriera, 
Cent  Dig.  SS  57&-^,  605.] 

Appeal  from  Qrcnlt  Ck)urt,  Rankin  Coun- 
ty; J.  D.  Carr,  Judge. 

Action  by  Hal  Spann  against  the  Alabama 
&  yicksburg  Railroad  Company.  From  a 
Judgment  for  defendant  in  the  drcnlt  court 
on  appeal  from  a  Justice  of  the  peace,  the 
plaintiff  appeals.  Reversed  and  remanded. 

Stingily  &  Mclntyre,  of  Brandon,  for  ap- 
pellant. B.  H.  &  J.  H.  Thompson  and  Fulton 
TbompBtm,  all  of  Jac^n,  for  appellee. 

STKES,  J.  Suit  was  originally  filed  In  a 
Justice  of  the  peace  court  In  Ranbln  county 
by  Hal  Spann,  the  appellant  here,  against 
the  Alabama  &  Yicksburg  Railroad  Company 
for  damages  to  a  piano  shipped  from  Me- 
ridian, Miss^  to  Pelafaatchie,  Miss.  Plaintiff 
obtained  Judgment  in  the  Justice  of  the  peace 
court,  and  defendant  appealed  to  the  drcnlt 
court  The  trial  in  the  circuit  court  re- 
snlted  in  a  verdict  for  the  defendant  up- 
on which  Judgment  was  entered,  and  from 
which  Judgment  this  appeal  is  prosecuted. 

The  testimony  of  the  plaintiff  In  the  court 
below  showed  that  the  piano  was  wrapped 
in  a  clean,  dry  sheet,  packed  In  a  piano  box, 
and  delivered  to  the  agent  of  the  railroad 
company  at  Meridian  in  good  condition; 
that,  about  four  days  thereafter,  the  piano 
was  properly  hauled  from  the  depot  at  Ppla- 
hatchle  to  the  residence  of  the  plaintiff,  and 
when  the  piano  box  was  opened  and  the  pi- 
ano taken  out  It  was  found  that  the  wood  on 
the  front  of  the  piano  had  become  very  badly 
blistered.  The  attention  of  the  agent  of  the 
defendant  company  at  Felahatchte  was  Im- 
mediately called  to  the  condition  of  the  pi- 
ano. In  short,  the  testimony  for  the  plain- 
tiff shows  that  the  piano  was  properly  pack- 
ed and  delivered  to  the  railroad  company  in 
good  condition,  and  that  It  was  in  a  damaged 
condition  when  received  by  plaintiff  at  Pela- 
hatchie.  The  employes  of  the  railroad  com- 
pany who  testlded  In  the  case  had  no  posi- 
ttre  knowledge  of  the  handling  of  the  piano, 
bnt  testified  that  from  their  records  the  pi- 
ano was  properly  loaded  at  Meridian,  placed 
In  a  suitable  car  which  contained  no  freight 
that  would  cause  Injniy  to  the  piano,  and 
was  transported  under  seal  from  Meridian 
to  Pelabatchle.  It  was  neither  hot  nor  cold 
and  did  not  rain  while  the  piano  was  In  the 
hands  of  the  railroad  company.  The  railroad 
company  also  attempted  to  prove  that  the 
piano  was  improperly  packed;  that  it  should 
have  been  wrapped  In  paper  instead  of  a 
sheet.  Section  1  of  the  bill  of  lading  under 
.which  the  piano  was  shipped,  among  other 
things,  provides  that: 

"No  carrier  or  party  in  posaession  of  any  of 
the  property  herein  described  shall  be  liable  for 
any  loss  thereof  or  damage  thereto  or  delay 
caused  by  tlie  act  of  Qod,  the  public  enemy* 


auarantlne,  the  authority  of  law  or  the  act  or 
efault  of  the  shipper  or  owner,"  etc 

The  lower  court  submitted  the  question  of 
liability  to  the  Jury. 

At  the  request  of  the  defendant  railroad 
company,  the  four  Instmctlons  herein  copied 
were  given: 

**If  the  Jniy  cannot  say  from  the  evidenee 
that  the  defoidant  caused  the  injury.  It  is  the 
duty  of  the  jury  to  find  for  defendant,  and  the 
court  so  instructs;  and  if  the  jury  find  for  de- 
fendant their  verdict  may  be  In  the  following 
form:  *We,  the  Jury,  find  for  defendant.' 

"The  court  Instructs  the  jury  for  defendant 
that,  unless  they  believe  from  the  evidence  that 
the  plaintiff  has  shown  the  defendant  injured 
the  piano,  the  jury  should  find  for  the  defend- 
ant. 

"If  the  Jury  believes  from  the  evidence  that 
the  cause  of  the  injury  is  not  known  and  has 
not  been  shown  and  that  the  piano  was  carefully 
and  safely  handled  and  transported'  by  defend- 
ant, the  Jury  should  find  for  defendant 

"The  court  Instructs  the  jury  for  defendant 
that,  unless  they  can  say  on  ueir  oaths  from  the 
evidence  that  the  injury  occurred  while  the 
piano  was  in  the  bands  of  defendant,  the  jury 
should  find  for  defendant** 

The  giving  of  all  four  of  these  Instructions 
was  error.  Wben  the  jOaJntifl  proved  tbat 
the  piano  was  In  good  eondUion  when  deliv- 
ered to  the  Aefendant  and  was  by  the  defend- 
ant delivwed  to  It  in  bad  condition,  then  It 
devolved  upon  the  defendant  to  show  tbat 
the  damage  to  the  piano  did  not  occur  while 
the  piano  was  in  its  possesslcKi,  or  that,  if  it 
did  80  occur,  then  the  damage  was  caused 
"by  the  act  of  God,  the  public  enemy,  quar- 
antine, the  authority  of  law.  or  an  act  or 
default  of  the  shipper  or  owner."  The  car- 
rier attempted  to  prove  UiBt  the  damage  was 
caused  by  the  act  of  the  shipper  in  Impn^- 
erly  packing  the  piano.  The  burden  of  proof 
in  this  case  to  prove  one  of  the  above  except- 
ed causes  rested  up<m  the  defendant 

"Proof  of  the  delivery  of  the  goods  to  the  car- 
rier in  good  order  and  their  loss  or  hijury  makes 
it  a  prima  t&de  case  for  the  owner  of  the  goods 
within  this  rule."  6  Thompson  on  Negligence, 
S  7709. 

"We  think  the  t)ett»r  reason  and  policy  and 
the  greater  number  of  cases  adjudged  favor  the 
rule  to  require  the  carrier  which  delivers  goods 
damaged,  and  which  are  shown  to  have  started 
on  their  journey  over  connecting  lines  of  trans- 
Dortation  in  good  condition,  to  exculpate  itself 
from  liability  by  ahowing  that  the  injury  did 
not  occur  by  its  default'  M,  &  O.  R.  R.  Co. 
v.  Tupelo  Furniture  Mfe.  Co.,  97  Miss.  85.  7 
South.  279,  19  Am.  St  Rep.  262. 

"The  burden  was  upon  the  defendant  to 
show  that,  the  loss  occurred  without  fault  on 
its  paA,  and  this  burden  defendant  failed  to 
meet"  Southern  Express  Co.  v.  Seide,  67 
Miss.  609.  7  South.  647. 

The  rules  above  cited  are  where  the  bills 
of  lading  or  express  receipts  provided  that 
the  carriers  were  only  liable  when  the  goods 
were  damaged  on  account  of  negligence.  In 
the  bill  of  lading  In  the  Instant  case,  how- 
ever, the  carrier  Is  an  Insurer  of  the  proper- 
ty and  would  for  this  reason  have  to  show 
that  the  damage  to  the  piano  was  doe  to  one 
of  the  excepted  causes  contained  In  Its  bill 
of  lading  above  set  ont 

Reversed  and  remanded. 
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SODTHWKSTERN  SURETY  INS.  00.  v. 
TREADWAT.    (No.  1878».) 

QSnprem*  Court  of  Hissisgippt,  Divfadon  A. 
Feb.  26,  m7.) 

1.  Jttdomkrt  4»14S(10)— Nxouobncb  or  At- 

TOBNBT— FaILUBE  TO  APPBAB. 

The  c)ient  is  bound  by  the  Diligence  of  hU 
attorne;  in  failing  to  appear  when  duly  sum- 
noned  by  the  court. 

[Ed.  Note.— For  other  eases,  see  Jadgment, 
Ont.  Dig.  S  281.] 

2.  JuDOUENT  <8='160  —  SurrriNO  Asidb  Db- 
TAULT  —  Affidavit  of  Defense  —  Suffi- 

OZENCT. 

On  motion  to  set  aside  a  judgment  by  default 
Id  an  action  on  an  accident  inaurance  policy,  an 
4iffidaTit  of  defense  stating  that  insured  was  the 
aggressor  in  tiie  aSr&y  in  which  he  was  killed, 
and  therefore  his  death  was  not  accidental,  is 
snffident  for  the  purposes  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Jndffment, 
Cent  Dig.  iS  814-316.] 

S.  JuDOHEnr  «=5>138(1)— SEinifa  Asnn  Dx- 

rATn.1^DlBCEBTI0V  or  COITBT. 

WUle  BO  fixed  rale  can  be  adopted  with  ref- 
•ercnee  to  setting  aside  default  indgments,  as  to 
wfaldi  the  trial  court  has  a  Isr^e  discredon.  the 
relief  should  be  granted  where  justice  and  right 
donand  a  trial  on  the  merits,  and  as  a  goieral 
rolfl  shoold  be  granted  where  a  meritorious  de- 
■fenae  is  sbowii  and  the  opportDnity  Cor  trial 
at  the  same  term  has  not  beoi  lost 

[Ed.  Note.— For  other  casesi,  see  Judgment, 
Oent.  Dig.  H  24&-251.] 

4.  JvDOKENT  ^143(1(9— SETrnra  Asidb  De- 

FATTLT— INTE.NTION  TO  APFEAB— MISTAKE. 

Where  a  default  ju^ment  was  obtained 
against  a  foreign  insarance  company  wlileb  in- 
tended to  appear  and  make  a  bona  nde  defense, 
'but  through  the  inadvertenoe  or  mistake  of  its 
•Gonnsel  failed  to  do  so,  and  which  filed  a  proper 
motion  and  affidavit  to  s«t  aside  the  Judgment 
-within  a  few  hours  after  it  was  rwdovd,  and 
-while  a  trial  could  be  had  at  the  same  term,  the 
relief  should  be  granted  though,  if  defendant  for 
-any  reason  did  not  intend  to  appear  in  obedience 
to  the  summons,  it  ia  not  mtitied  to  the  relief. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  281.] 

5.  JuDQicBNT  ^=»]38(])— SETTina  Abide  De- 
rAin;r— Reasonable  Doubt. 

Where  there  is  resaonable  doubt  as  to  wheth- 
«r  a  default  Judgment  should  be  vacated,  the 
^loubt  should  be  resolved  in  favor  of  opening  the 
judgment  and  hearing  the  caae  on  its  merits. 

[Ed.  Note.— For  tohtx  easel,  sea  Jndgniant 
Ont  Dig.  SS  24&-251.] 

■6.  JtrDOHxnT  «s»160— SxTTnro  Asnn  Di- 
rATiLT— Aftidavit  bt  Attobhet. 

Under  Code  1906,  {  1011,  providing  that  In 
all  eases  where  the  oath  of  a  party  is  required 
it  may  be  made  by  his  attorney,  and  sliall  be  as 
-effectual  for  all  purpoaea  as  if  made  tf  the  party, 
ap  attorney  can  make  the  affidavit  of  defense  in 
support  of  a  motion  to  set  aside  a  default  judg- 
ment. 

[Ed.  Note.— For  other  casea,  see  Judgment, 
OsBt  Dig.  H  814r«16.] 

Appeal  from  Circuit  Court,  Washington 
-County;  F.  E.  Everett,  Judge. 

Action  by  Mrs.  Ola  B.  Treadway  against 
the  Southwestern  Surety  Insurance  Com- 
pany. From  a  Judgment  overrullog  defend- 
ant's motion  to  set  aside  a  Judgment  by  de- 


fault,- defwdant  appeals.  Berersed  and  re- 
manded. 

P«t7  it  Percy,  of  OreenvlUe,  for  appellant 
Bmnlnl.  Hlracb  &  Griffith,  of  Yicfaburg,  ft>r 
appellee. 

HOLDEN,  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  Washington 
county,  overruling  a  motion  to  set  aside  a 
Judgment  by  default  for  ¥6.168.75  entered  In 
favor  of  the  appellee,  Ola  R.  Treadway, 
against  the  appellant,  the  Southwestern  Sure- 
ty Insurance  Company,  a  foreign  corporation. 
The  appellee  filed  her  declaration  based  on 
an  accident  Insurance  policy  Issued  to  her 
husband,  Chas.  S.  Treadway,  by  the  defend- 
ant company,  seeking  to  recover  $6,000,  the 
amount  named  In  the  policy,  for  the  death  of 
her  husband.  Summons  was  duly  issued  and 
served  on  the  defendant  on  the  6th  day  of 
April,  1915,  and  on  the  9th  day  of  Jane,  191&, 
the  cause  having  been  set  for  trial  on  that 
date,  the  case  was  called,  and  no  plea  having 
been  filed  by  the  defendant  and  no  appear^ 
ance  of  the  defendant  beiug  made  by  counsel 
or  otherwise,  the  plaintiff  took  a  Judgment  by 
default  against  the  defendant,  appellant  here, 
for  the  sum  of  $6,168.76. 

A  few  hours  after  the  rendition  of  the 
Judgment  the  appellant  heard  of  the  rendi- 
tion of  the  Judgment,  and  immediately  pro- 
ceeded through  cotmsel  to  bring  the  matter 
to  the  attention  of  the  court  by  filing  a  mo- 
tion and  affidavit  to  set  aside  the  Judgment, 
open  the  case,  and  hear  It  on  Its  merits.  This 
motion  to  set  aside  the  default  Judgment  was 
made  during  the  same  day  that  the  Jodgment 
was  taken,  and  wifliln  a  few  hours  after  its 
rendition,  and  was  made  before  the  detealt 
Judgment  had  been  altered  npon  the  minutes 
of  the  court  the  term  of  court  had  not 
ended,  but  was  to  «intlnne  for  at  least  anoth- 
er week.  The  motion  to  set  aside  the  judg^ 
ment  was  promptly  brought  to  the  attentftm 
of  the  counsel  fOr  appellee,  and  he  appeared 
and  contested  the  motion.  Tlie  witnesses 
were  still  within  13ie  Jurisdiction  of  the  court 
and  oould  have  appeared  and  testlfled  had  a 
trial  on  the  merits  been  granted  to  appellant 

The  motion  and  affidavit  filed  by  the  appel- 
lant seeking  to  have  the  Judgment  set  aside, 
states.  In  substance,  ttiat  the  appellant  was 
a  nonresident  insurance  corporation,  with  its 
prindpal  office  in  Dennlson,  Tex.:  that  it 
had  only  been  apprised  in  the  last  few  hours 
of  the  fact  that  a  Judgment  by  defiiult  had 
been  rendered  against  It  in  this  cause,  and 
that  the  defendant  had  intended  and  direct- 
ed Its  chief  attorney,  E.  V.  Mltdiell,  to  ar- 
range for  a  defense  of  said  suit ;  that  owing 
to  the  absence  of  said  Mitchell  from  his  of- 
fice, on  account  of  the  press  of  business,  the 
matter  was  overlooked  by  the  appellant;  and 
that  the  Judgment  was  allowed  without  the 
knowledge  of  appellant  The  appellant  alleg- 
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ed  that  It  had  a  meritorious  defense  to  the 
suit,  claiming  that  the  suit  was  upon  an  ac- 
cident policy,  and  that  it  was  Informed  and 
believed  that  the  proper  proof  could  be  made 
that  the  deceased  assured  was  the  aggressor 
In  the  difficulty  which  resulted  In  his  death, 
and  that,  consequently;  his  death  was  not  ef- 
fected through  accidental  means. 

The  appellant  also  offered  to  be  taxed  with 
all  costs  incurred  np  to  date  or  sufTer  any 
other  reasonable  punishment  Imposed  by  the 
conrt  for  Its  failure  to  appear  In  court  as  It 
wanted  and  Intended  to  do,  and  that  It  was 
ready  for  trial  at  the  same  term  of  court; 
that  the  application  to  open  the  judgment 
was  not  made  for  the  purpose  of  delay,  but 
that  a  trial  on  the  merits  might  be  had,  and 
could  be  had,  at  that  term,  and  that  it  had 
a  meritorious  defense;  that  It  had  Intended 
to  employ  Percy  &  Percy,  local  attorneys,  to 
represent  It  In  the  suit,  and  was  de[>ending 
upon  lts  attorney,  the  said  Mitchell,  to  mate 
the  arrangements  for  the  employment  of  said 
local  counsel  to  defend  the  case. 

The  appellee  here  contends  that  the  Judg- 
ment of  the  lower  court  denying  the  motion 
to  set  aside  the  judgment  by  d^nlt  was 
correct  and  proper.  It  appears  from  the  rec- 
ord that  the  appellant  Insurance  company 
was  duly  served  with  process  through  its  lo- 
cal agent,  and  that  Its  chief  attorney,  Mlt- 
cbdl,  had  corresponded  with  the  attorneys  of 
appellee  regarding  a  settlement  of  the  claim 
under  the  acddoit  policy,  and  that  he  knew 
that  Qie  case  was  set  for  trial  on  the  9th  of 
June,  the  day  It  was  called.  The  correspond- 
ence, copies  of  which  are  in  the  record,  ^ows 
that  the  attorney  for  the  appellant  had  full 
knowledge  of  the  pendency  of  the  suit,  and 
also  bad  notice  of  tbe  date  set  for  the  trial 
of  It.  It  also  appears  that  the  local  reeidrait 
agent  of  the  appellant,  Mr.  Wheatley,  was 
subpoenaed  as  a  witness  on  the  8d  day  of 
June,  1916,  to  appear  as  a  witness  In  the  case 
on  the  9th  of  June,  the  day  it  was  called,  but 
that  no  one  appeared  or  represented  the  de- 
fmdant  insurance  company  when  the  case 
was  called. 

It  is  shown  tibat  the  affldavlt  and  motion  to 
racate  the  jndgmmt  was  made  by  the  attor- 
neys, Percy  A  Percy,  on  information  and  be- 
lief, and  that  the  affldavlt  and  moHon  alleg- 
ing that  tbB  insurance  company  had  a  meri- 
torious defense  to  the  cause  of  action  did  not 
speciflcally  set  out  the  defense  to  be  relied 
upon,  but  stated,  in  general  terms,  In  effect, 
that  the  defense  was  that  the  Insured  did  not 
meet  his  death  by  accidental  means  within 
the  terms  of  the  Insurance  [wllcy.  It  Is  also 
to  be  observed  that  the  excuse  offered  by  the 
appellant  Insurance  company  for  Its  failure 
to  appear  when  the  case  was  called  was  bas- 
ed on  the  fact  that  It  was  relying  upon  Its 
general  counsel  to  appear  and  look  after  the 
case  or  to  secure  local  counsel  to  do  so  for  it, 
and  that  the  failure  to  appear  was  simply  on 
account  of  the  attorney  Mitchell  forgetting 


or  overlooking  the  date  when  the  case  would 
be  called  for  trial,  on  account  of  a  press  of 

business  In  his  office. 

The  question  presented  to  us  for  decision 
Is,  whether  or  not,  under  the  facts  as  dis- 
closed by  the  record  in  this  case,  the  lower 
court  should  have  set  aside  the  default  Judg- 
ment and  permitted  a  trial  on  the  merits. 

[1]  The  question  Is  rather  difficult  to  de- 
cide under  the  facts  here.  In  view  of  the  dif- 
ferent elastic  rules  governing  in  such  cases  In 
the  United  States.  After  an  examination  of 
the  authorities  In  other  states,  we  think  the 
correct  rule  is  that  the  client  is  bound  by  the 
n^Ugence  of  the  attorney  in  falling  to  ap- 
pear when  duly  summoned  by  the  conrt. 
The  neglect  of  the  attorney,  generally.  Is  the 
neglect  of  the  dient;  but  the  question  here 
is,  whether  or  not  the  lower  court  properly 
and  Justly  exercised  Its  discretion  in  refusing 
to  set  aside  the  default  Judgment  upon  the 
showing  made  below  by  the  appellant. 

Now,  let  us  see  upon  what  ground  the 
lower  court  was  asked  to  set  aside  this  de- 
fault judgment.  It  appears  that  the  Insur- 
ance comimny  was  a  corporation  domiciled 
In  another  state,  and  that  It  had  bem  duly 
served  with  process  to  appear  and  defend  the 
suit  of  appellee;  that  appellant  placed  the 
matter  In  the  hands  of  Its  general  attorney 
who,  by  correspondence,  undertook  to  adjust 
the  dalm  before  the  trial  day.  But  no  set- 
tlement was  reached,  and  It  seems  that  the 
firm  of  Percy  &  Percy,  attorneys  at  Green- 
ville, were  written  to  with  a  view  of  retain- 
ing them  to  represent  the  appellant  In  the 
case,  but,  for  some  reason  which  does  not 
clearly  appear,  employment  was  not  agreed 
upcm  betom  the  trl^  day,  but  the  insurance 
comjMiny  thought  that  its  general  attorney 
was  making  the  proper  arrangement  for  lo- 
cal counsel  to  repreeent  it  In  Uie  case  at 
GreenTlll& 

It  Is  shown  that  Attorney  Mitchell,  on  ac> 
count  of  the  press  of  business  in  his  office  at 
D^mlson,  Tex.,,  overlooked,  or.  to  stote  it 
plainly,  simply  forgot  to  appear  on  the  day 
set  tm  trial,  either  in  person  or  by  securing 
local  counsel  to  do  so  for  him.  When  the 
Judgment  by  defoult  was  taken  on  the  moiu' 
tng  of  the  day  set  fw  the  trial,  the  agent  at 
Greenville,  Mr.  Wheatley.  accidentally  beard 
of  ttie  judgment  having  been  roidered.  and 
he  immediately  communicated  by  wire  with 
the  insurance  company,  informing  it  tbAt  the 
judgment  had  been  taken  by  default,  and  the 
insurance  company  Immediately,  by  wire  and 
telephone,  secured  local  counsel,  Percy  ft  Per- 
cy, and  Informed  them  of  the  rircnmstancea 
under  which  the  failure  to  appear  and  de- 
fend the  suit  had  occurred,  and  instructed 
Percy  &  Percy  to  proceed  In  a  1^1  manner 
to  make  these  facts  known  to  the  court  by  a 
proper  proceeding  and  have  the  default  Judg- 
ment set  aside,  and  obtain  a  trial  on  the  mer- 
its of  the  case,  claiming  that  they  had  a  mer- 
itorlons  defense  to  the  cause  of  actioD. 
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Wbereupon,  on  the  same  day  that  the  default 
Judgment  was  obtained,  and  within  a  few 
hours  Qkereafter,  and  even  before  the  default 
judgment  bad  been  entered  upon  the  minutes 
at  the  court,  Percy  &  Percy,  counsel  for  the 
appellant,  filed  the  motion  and  affidavit  set- 
ting up  the  facts  as  related  above,  and  asking 
the  court  to  set  afdde  the  default  Judgment 
and  hear  the  case  upon  its  merits  at  that 
term  of  court,  whidi  term  would  continue  for 
at  least  one  we^  longer.  The  appellant  of- 
fered to  pay  the  coat  of  court  incurred  up  to 
date,  or  suffer  any  other  reasonable  penalty 
toposed  by  tlie  court  as  is  usual  In  audi 
cases. 

It  appeara  that  there  would  have  beoi  no 
difficulty  In  trying  the  case  on  its  merits 
at  ttiat  term  of  court,  as  the  witnesses  were 
near  at  hand ;  that  counsel,  for  the  aK>eUee, 
plaintiff  below,  was  presoit  at  the  hearing  of 
the  moUon;  and  that  no  Injury,  prejudice, 
or  delay  could  result  to  tiie  iQ>peUee,  but  that 
a  speedy  trial  would  be  had  upon  the  merits' 
If  the  defiiult  Judgment  were  vacated.  With 
the  above  state  of  facts  before  the  circuit 
Ju^re,  the  motion  to  open  the  defalk  Jndg^ 
ment  was  orermled,  f^<Mn  wtal<ih  action  of 
the  court  the  Insurance  company  prosecutes 
this  appeal. 

The  appellee  contends  here  that  the  lower 
court  did  not  abuse  its  discretion  In  denying 
the  motion  to  set  aside  the  defiuilt  Judgirant, 
but  that  under  ttie  facts  In  the  record  the 
lower  court  acted  properly  and  was  fully 
warranted  in  the  exercise  of  Its  discretion 
In  denying  the  motion.  Appdlee  also  con- 
tends that  the  motion  of  the  appellant  did 
not  show  a  meritorious  defense  to  the  cause 
of  action,  and  that)  what  it  set  tu>  as  a  de- 
fense, to  wit,  "that  the  insured  was  the  ag- 
gressor in  the  dlfBcnlty  which  resulted  in  his 
death  upon  which  the  suit  is  predicated,  mch 
death  under  the  drcumstances  not  being 
within  the  purview  of  the  policy,"  would  not 
be  a  defense  to  this  character  of  suit,  and 
contending  that  the  death,  under  such  dr- 
cnmstances,  Is  accidental  or  unexpected  and 
would  be  covered  by  the  accident  Insurance 
iwlicy.  and  that  the  affidavit  of  merits  should 
have  been  made  by  the  appellant,  and  not  by 
its  attorneys  on  information  and  belief. 

[2]  In  the  case  before  us,  In  considering 
the  question  of  the  merits  of  the  defense,  we 
are  not  prepared  to  say  now  that  the  defense 
set  up  Is  not  a  good  (prima  fade)  defense,  or 
that  It  is  a  defense  which.  If  proven,  might 
not  raise  a  question  as  to  liability,  to  be  de- 
termined by  a  Jury. 

[3]  It  seems  that  the  rule  In  this  state,  as 
far  back  as  Porter  v.  Johnson,  2  How.  786, 
and  Fore  v.  Folsom,  4  How.  282,  Is  that  a 
motion  to  set  aside  a  Judgment,  supported  by 
an  affidavit  of  meritorious  defense,  should 
be  granted  where  the  opportunity  for  a  trial 
at  the  same  term  of  court  has  not  beoi  lost 
Meridian  v.  Trnssell,  52  Miss.  711. 

We  realize  the  importance  of  the  mfoice- 
74  SO.-10 


ment  of  the  rules  of  procedure  and  practice 
in  the  courts,  and  that  the  law  favors  the 
diligent  and  is  against  the  careless:  and  we 
appredate  the  fact  that  the  large  discretion 
resting  with  the  drcuit  Judge  In  dealing  with 
such  questions  before  him  should  not  be 
encroached  upon,  restricted,  nor  considered 
abused,  unless  It  manifestly  appears  that  the 
discretion  exercised  In  any  particular  case 
was  wrongful  and  resulted  in  injustice  to  a 
litigant.  We  do  not  think  any  fixed.  Iron- 
clad rule  can  be  safely  adopted  with  refer- 
ence to  the  setting  aside  <^  default  judg- 
moits,  but  that  the  courts  must  look  to  Oie 
fad»  of  the  particular  case,  and  if  fr<Hn  the 
whole  record  the  court  can  reasonably  say 
that  Justice  and  right  dttuand  that  the  de- 
fault Judgment  should  be  set  aside  and  a  tzlal 
had  upon  the  merits*  It  should  be  done,  and 
tliereby  bring  about  a  result  by  trial  on  the 
merits  of  the  controversy  between  the  parties. 

Courts  are  Instituted  primarily  for  the 
purimae  determlidng  disputes  and  oontro- 
vendeB  between  lltlganta  upim  the  maita  of 
the  case,  and  much  liberality  should  be  allow- 
ed toward  that  end.  Of  course,  rules  gov- 
erning the  practice  and  procedure  In  the 
courts  must  be  established  and  maintained 
in  wder  to  bring  abont  efficient  and  prompt 
admlnlstratbm  of  Juirtlce,  and  when  sndi 
rules  are  violated  by  litis^nts,  in  failing  to 
aivear  and  d«tend  at  the  proper  time  when 
duly  Bunmumed,  there  should  be  proper  and 
reasonable  punishment  for  such  negligence 
on  the  part  of  the  litigant 

[4]  But  we  think  that  where  a  Judgment  by 
default  is  obtained  against  a  defendant,  who 
by  mere  inadvertence  or  mistake  failed  to 
appear  when  the  case  was  called,  and  he  ap- 
pears  within  a  few  hours  thereafter  on  the 
same  day,  and  before  Judgment  has  been  en- 
tered upon  the  minutes  of  the  court,  and  by 
proper  motion  and  affidavit  seeks  to  have 
the  Judgment  set  aside  and  granted  a  trial  on 
the  merits,  at  the  same  term  of  court,  and  the 
Judgment  could  be  set  aside  and  a  trial  had 
at  that  term  of  court  without  material  injury 
or  prejudice  to  the  plaintiff,  it  is  error  to  re- 
fuse to  set  aside  the  Judgment  and  award 
a  trial  upon  the  merits.  A  reasonable  rule 
in  Buch  cases  would  be,  that  where  the  de- 
fendant is  duly  summoned  and  falls  to  appear 
on  account  of  mere  mistake  or  Inadvertence, 
and  it  can  be  said  that  he  Intended  in  good 
faith  to  appear  and  make  a  bona  fide  defense, 
then  the  default  judgment  should  be  set  aside, 
if  a  proper  motion  and  affidavit  is  filed  with- 
in a  few  hours,  or  other  reasonable  time, 
after  the  rendition  of  the  Judgment,  at  the 
same  term  of  court,  and  trial  on  the  merits 
can  be  had  at  that  term  without  substantial 
Injury  or  prejudice  to  the  opposing  party. 

And  so,  on  the  other  band,  If  it  ai^>ears 
tliat  the  defendant  was  duly  summoned  to 
appear  on  a  certain  day  to  defend  a  suit 
Ageinat  him,  and  he  treated  the  summons  or 
process  of  the  court  with  indifference,  and  he 
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Intended,  for  any  fended  reason  known  to 
himself,  not  to  appear,  and  does  not  appear, 
thus  intentionally  Ignoring  the  process  of  the 
conrt,  or  was  guilty  of  gross  neglect  amount- 
ing: to  wlllfulnesB,  In  that  case  we  thlnlc  he 
would  have  no  valid  excuse  to  offer  the  court 
to  Justly  it  in  vacating  a  default  Judgment 
and  granting  a  trial  on  the  merits.  It  seems 
to  us  that  the  line  of  distinction  lies  between 
the  act  of  the  defendant  In  failing  to  appear 
Intentionally  or  by  indifference  or  through 
gross  neglect  tantamount  to  willfulness,  and 
his  falling  to  appear  by  mere  mistake  or  In- 
advertence, intending  in  good  faith  to  observe 
the  process  of  the  court  and  appear  and  de- 
fend the  suit 

Counsel  for  appellee  dte  a  large  number  of 
authorities  which  more  or  less  sustain  their 
contenrion  according  to  the  rules  of  courts 
in  other  states,  some  of  whldi  are  governed 
by  statute;  but,  after  all,  these  dedslons 
depend  upon  the  facts  In  each  particular 
case,  and  must  rest  npon  sound  discretion 
and  Justice,  as  to  whether  or. not  the  discre- 
tion of  the  trial  judge  was  properly  exerdsM 
In  tlie  particular  case. 

Counsel  for  appellee  dte  the  case  of  Jones- 
town T.  Ganong,  97  Hlsa.  67)  62  South.  579, 
602,  and  contend  that  the  dedslcm  In  that 
case  should  settle  the  question  here  In  favor 
of  appellee.  We  cannot  agree  with  counsel 
In  this  contention,  for  the  reason  that  the 
decision  In  that  case  Is  founded  iqion  a  dif- 
fercmt  state  of  facta  from  the  case  before  us. 
In  that  case  the  defendant  was  duly  sum- 
moned to  appear  and  defraid  the  suit  against 
him,  but  he  failed  to  appear,  and  made  no  ef- 
fort to  respond  to  the  process  of  the  court, 
but  intentionally  failed  and  refused  to  ap* 
pear,  because  of  his  mistaken  view  of  the 
case,  fully  knowing  the  day  of  the  trial,  and 
intentionally  absenting  himself  from  the  trial 
of  the  case.  Besldea  this,  the  motloa  to  set 
aside  the  Judgment  In  that  case  was  not 
promptly  filed  on  the  same  day  that  the 
judgment  was  obtained.  But  regardless  of 
tbat  distinguishing  feature,  we  think  the  con- 
duct of  the  defendant  in  that  case  was  entire- 
ly different  from  that  of  the  appellant  here, 
and  the  decision  rests  on  a  different  ground. 
We  here  quote  a  i>art  of  that  decision,  show- 
ing how  the  court  viewed  the  case: 

"ThiB  record  shows  that  the  mayor  was  duly 
summoned,  ant]  it  then  became  his  duty  to  find 
out  for  what  purpose  he  bad  been  summoned  in- 
to court;  but  as  the  city's  representative  he  paid 
no  attention  to  it,  but  allowed  judgment  to  go 
by  default  His  excuse  is  that  he  thought  the 
6uit  was  only  for  the  purpose  of  making  final  the 
jud^rment  previously  recovered  by  Ganong 
against  the  town,  and  on  this  account  he  asks 
that  it  be  set  aside.  It  was  groas  neg:lect  on  the 
part  of  the  mayor  not  to  have  informed  himself 
on  tfais  subject  and  hia  failure  can  never  fur- 
nish any  legal  reason  why  tbJa  judgment  should 
be  vacated.  However  meritorioua  may  be  the 
defense  of  the  town,  it  has  lost  Its  right  to  make 
any  defense  by  the  neglect  of  its  mayor,  If  there 
are  no  reasons  for  vacating  this  judement  out- 
ride of  tlie  excuse  oiEered,  and  tlus  disposes  n€ 
the  first  error  aaalgned." 


From  a  careful  perusal  of  the  atrave  deci- 
sion it  will  be  plainly  seen  that  the  defend- 
ant In  that  case  was  guilty  of  gross  neglect 
tantamoimt  to  willfulness,  and  Intentionally 
absented  himself  from  the  trial,  acting  under 
a  misapprehension  of  the  character  of  tlie 
case,  and  treated  with  indifference  the  pro- 
cess of  the  court  commanding  him  to  appear 
and  defend  the  suit  In  the  case  before  us 
now  there  was  no  such  Indlfferoice  on  the 
part  of  the  appellant  insurance  company,  nor 
did  the  appellant  Intentlcmally  or  willfully 
refuse  to  obey  the  process  of  the  court  and 
absent  himself  therefrom,  but  It  appears 
that  appellant  had  a  bona  fide  intentton  to 
appear  and  defend  the  case,  and  by  oversight 
and  Inadvertence  failed  to  do  so. 

[i]  Where  there  Is  a  reasonable  doubt  as 
to  whether  or  not  a  default  judgment  should 
be  vacated,  the  doubt  should  be  resolved  In 
favor  of  opening  the  Judgment  and  bearing 
the  case  on  Its  merits. 

"While  the  courts  should  adhere  to  the  rule 
that  a  party  who  has  suffered  a  default  ought 
not  to  have  reUef  except  upon  showing  a  sub- 
stantial excuse  for  his  apparent  neglect  because 
the  adverse  party  is  prima  facie  justly  entitled 
to  the  advantage  whidi  he  has  secured  by  the 
defiiult,  yet  they  should  not  indulge  In  refined 
distinctions  or  assign  importance  to  matters  of 
form,  which  might  result  in  a  denial  of  justice. 
Bach  case  must  be  determined  upon  its  own 
facts;  uid,  when  the  motion  is  made  promptly 
and  la  supported  by  a  showing  which  leaves  the 
court  in  doubt  or  upon  which  reasonable  minds 
might  reach  different  conclusions,  the  doubt 
should  be  resolved  in  favor  of  the  motion.  Ben- 
edict V.  Spendlff,  8  Mont  85,  22 '  Pac.  500 : 
Morse  v.  Callantine,  19  Mont.  87,  47  Pac  635: 
Bakins  v.  Kemp«-,  21  Mont  160,  63  Pac.  310." 
Nash  V.  Treat  et  al.,  46  Moot  250,  122  Pac. 
74S,  Ann.  Cos.  1918B,  751. 

Tnie  following  restatement  is  from  the  note 
to  Peterson  v.  Kodi,  110  Iowa,  19,  81  N.  W. 
100,  80  Am.  St  Rep.  261: 

"Although  a  wide  discretion  is  vested  In  courts 
to  set  aside  or  vacate  judgments  because  of  the 
neglect,  misconduct  or  inadvertence  of  ooan- 
se)  employed  in  the  case,  the  general  rule  un- 
doubtedly la  that  the  neglect  of  the  attorney  is 
the  neglect  of  the  client,  and  that  no  mistake,  in- 
advertence, or  neglect  attrilnitable  to  an  attor- 
ney can  be  successfully  used  as  a  ground  for 
relief  unless  It  would  have  been  excusable  if 
attributable  to  Ihe  client  T%e  acts  and  omis- 
sions of  the  attorney  in  sndi  ease  are  those  of 
the  client  *  •  *  Many  cases  are  found,  how- 
ever, where  the  failure  of  the  attorney  employed 
to  attond  the  trial  caused  fay  Iils  Inadvertence, 
mistake,  or  enmgement  dsewhere  at  the  time, 
or  his  abs«ice  from  some  other  cause,  has  been 
considered  by  the  court  suffident  ground  for 
reopening  the  judgment  rendered  by  default  be- 
cause of  sudi  atnence.  In  such  case,  thongfa  the 
attorney  may  have  been  guilty  ttt  n^lect,  sudi 
ne^eet  has  been  excused  m  vorlmis  BroundB." 

[61  Any  necessary  affidavit  made  by  the 
attorney  of  record  is  as  effectual  as  the  affi- 
davit of  the  party.   Section  1011.  Code  1906. 

In  view  of  these  conduslons  we  hold  that 
the  lower  court  erred  In  refusing  to  set  aside 
the  default  judgment,  and  in  not  permitting 
the  defendant  below  to  defend  the  cause  at 
action  upon  the  merits.  Therefore  the  ijOg- 
ment  of  the  lower  court  U  reversed,  and  the 
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case  remftnded,  with  direction  tbat  the  Jndg^ 
ment  be  set  aside  upon  payment  hy  appellant 
of  aU  costs  Incurred  in  the  court  below. 
BeTOTsed  and  remanded. 

01*  Hlu.  248) 

BBOOKS-SQANLON  CO.  t.  CHIU)S. 

(No.  38735.) 

(Snprone  Oourt  of  Muisissippi,  Dtrlsioa  A. 
Feb.  26,  1917.) 

Advebsk  Possession  «=>10(K1>— Oow>b  or  Ti- 
tle—Pabol  Grant. 
Color  of  title  cnnnot  be  created  by  a  parol 
grant  bo  as  to  establish  eonstructlTe  adverse  pos- 
session of  lands  adjoining  those  in  actual  pos- 
session against  strangers;  but  the  doctrine  of 
parol  color  of  title  applies  only  In  favor. of  the 
vendee  as  a^nst  his  vendor  or  persona  dahn- 
Ing  under  hun. 

[Ed.  Note^For  other  casea,  aee  AdretM  Pos- 
session, Cent  Dig.  |  647.] 

Appeal  from  CTrcnlt  Court,  Marlon  Oonn- 
ty;  A.  E.  Weathersby,  Jndge. 

Treapasa  by  E.  H.  Childs  against  the 
Brooka-Scanlon  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  'Beversed, 
and  Judgment  entered  for  defendant. 

Dale  &  Rawls,  of  Columbia,  and  Griffith  & 
Wallace,  of  Gulfport,  for  appellant.  Mouu- 
ger  St  Ford,  of  Columbia,  for  appellee. 

SYKES,  J.  The  appellee,  SL  H,  Chllda.  filed 
suit  In  the  circuit  court  of  Marlon '  county 
against  the  appellant,  Brooks-Scanlon  Lum- 
ber Company,  in  an  action  of  trespasa  The 
declaration  alleged  that  the  plaintiff  was  in 
possea^oD  and  was  the  owner  of  certain 
lands  tber^  described,  and  that  the  defoid- 
ant  without  the  conaent  and  arex  the  vro- 
teat  of  plaintiff  burned  124  panels  of  plaln- 
tifCs  fence  of  the  value  of  26  cents  per  pand, 
and  boxed  for  turpentine  purposes  the  trees 
on  atwut  100  acres  of  plalntlfTs  land.  The 
defendant  pleaded  the  general  issue,  and  ga,Te 
notice  thereunder  that  It  would  prove  Uiat 
the  title  to  the  land  was  not  in  the  idalntlfl, 
but  was  in  the  d^endant.  The  testinumy  in 
the  case  fblled  to  show  that  the  fence  of 
plalntlfl  was  burned  by  any  of  the  agents  or 
employes  of  the  defendant  The  principal 
contention  in  the  case  Is  whether  or  not  the 
appellee  Is  the  owner  of  the  lands  whl^  were 
boxed  for  turpentine  purposes  by  the  at^pel* 
lant  The  testimony  showed  that  the  lands 
Involved  In  tlilB  controversy  were  swamp  and 
overflowed  lands,  the  title  to  whidi  was 
granted  the  state  the  United  States  under 
the  act  of  Ccmgress  aroroved  Septonber  28. 
1850.  The  state  granted  this  land  to  Dave 
Stock  In  1883,  and  by  successive  CMive^utces 
this  record  title  Is  now  vested  in  the  appel- 
lant The  testimony  of  the  appellee  showed 
that  under  a  void  patent  the  state  of  Mis- 
sissippi granted  this  land  to  the  Pearl  River 
Improvement  &  Navigation  Company  In  1871. 
Also  appellee  introduced  a  forfeited  tax 


patent  from  the  state  to  Samuel  Huggins, 
dated  May  2,  1881,  which  patent  was  void 
because  the  state  had  not  at  that  time  part- 
ed with  its  title  to  this  land  as  swamp  and 
overfloit{&d  land.  Huggins  sold  this  land 
(section  35)  to  O.  W.  TjTies  in  1880.  Tynes 
sold  the  land  by  parol  in  about  the  year  ISOO 
to  one  Corley.  Corley  built  a  cabin,  a  crib, 
and  a  smokehonae  on  the  land,  and  cleared 
up  about  14  acres  of  It,  and  inclosed  the 
field  with  a  fence.  He  lived  there  about  two 
years,  and  then  sold  the  same  by  parol  to 
appellee.  It  seems  that  each  party  In  mak- 
ing a  parol  sale  of  this  land  would  turn  over 
to  his  vendee  the  void  deeds  obtained  from 
the  state  of  MisslssH»pl  and  the  deed  from 
Huggins  to  Tynes.  The  ai^llee  went  Into 
possession  of  the  land  and  cultivated  the  14 
acres  that  had  been  cleared.  He  has  had 
actual  possession  of  tbis  cleared  land  since 
1892,  and  is  claiming  a  constructive  posses- 
sion of  the  lands  Involved  In  this  controversy 
(which  controversy  does  not  involve  the  14 
acres  of  cultivated  land)  by  virtue  of  his 
alleged  parol  color  of  title.  The  testimony 
of  appellee  does  not  positively  show  Just  how 
many  acres  he  bought  from  Corley,  but  from 
an  examination  of  his  entire  testimony  it  Is 
evident  tbat  he  means  that  he  bought  all  of 
the  land  claimed  by  his  vendor.  From  a  ref- 
erence to  the  void  patents  and  deed  turned 
over  to  appellee.  It  is  clear  that  his  vendor, 
if  he  claimed  any  other  land  except  that 
actually  cultivated,  claimed  the  entire  sectlou 
35.  However,  counsel  for  appellee  limit  this 
claim  in  their  brief  to  the  120  acres  of  land 
described  in  tlw  declaration.  The  cultivated 
land  is  not  a  part  of  the  land  invidved  in 
this  suit  There  is  no  claim  whatever  that 
plaintiff  had  actual  possesdtHi  of  the  lands 
in  suit  His  tiaSm  la  based  solely  upon  a 
constructive  possession  under  parol  color  of 
title  Neither  Huggins,  Tynes,  nor  Corley 
ever  bad  title  to  this  land.  If  the  parol 
color  of  title  of  appellee  were  valid  as  sudi, 
then  he  has  a  good  title  by  virtue  of  this  pos- 
sessicm  since  1802.  The  appellant  aaaestta  a 
hostile  and  different  title  to  that  of  appellee. 
In  a  great  many  states  it  Is  held  that  there 
Itf  no  such  thing  as  a  parol  color  of  tltl&  In 
taet  the  great  wdght  nt  authority  sustains 
this  view  <tf  the  question. 

"As  heretofore  shown  the  waght  of  authority 
is  to  the  effect  that  a  written  instrument  is  nec- 
essary to  give  color  of  title,  and  where  this  view 
prevails  a  vendee  or  donee  in  possessiim  under 
a  parol  gift  or  purchase  holds  without  color  c< 
title,  although  ms  vendor  may  l^ve  what  wonld 
be  color  of  title  in  him  if  he  were  in  posses- 
sion of  the  premises.  But  in  jorisdictioQS  where 
a  written  inatrument  is  unnecessary  a  person 
holding  under  a  parol  purchase  or  gift  Is  con- 
sidered as  holding  under  color  of  title."  2  Cor- 
pus Juris.'  I  893,  p.  lOe. 

See,  also,  seetitm  326,  p.  17(K  Id. 

"The  authorities  do  not  agree  as  to  the  ne- 
cessity of  having  'color*  of  title  evidenced  by  a 
writing.  In  many  states  a  writing  is  consider* 
ed  to  be  IsdiBpmsaUe  ^ther  as  a  matter  of  gm- 
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«ral  law,  or  because  (rf  statutorr  reqoirementB. 
In  some  Juriadictloiis,  however,  it  is  Tecogniied 
that  color  of  title  may  exist  in  the  aheenoe  of  a 

vritinK.  Thus  it  has  been  asserted  that  one 
raaj  be  in  possesedon  under  color  of  title,  al- 
thonsh  he  entered  bj  virtae  of  a  parol  contract 
of  siue.  So,  color  of  title  may  be  acquired  by 
descent  cast  apon  heirs  by  the  death  of  the 
ancestor,  eren  tboujih  the  ancestor  was  original- 
ly  a  trespasser,  and  in  poeseenon  under  claim 
of  ricbt  only.  Where  the  ancestor  was  never 
In  possession,  howerer,  a  conveyance  to  the  an- 
cestor cannot  avail  his  heirs  as  color  of  title 
upon  their  taking  possession  after  his  death, 
and  an  exhaustive  examination  of  the  caees  dis- 
closes that,  outside  of  the  acquisition  of  color  of 
title  by  'descent  cast'  as  above  mentioned,  the 
statements  to  the  effect  that  a  writing  is  un- 
necessary have  resulted  from  the  unwarranted 
intermingling  of  the  terms  'color*  and  'claim'  of 
title  which  has  been  spoken  of  heretofore.  That 
one  may  acquire  a  good  title  to  land  by  the  open 
and  notorious  possession  thereof  for  the  requir- 
ed time,  as  his  own,  is  beyond  question.  Such 
occupancy,  however,  is  clearly  one  under  'claim' 
of  light,  and  not  under  'color*  of  title,  and,  of 
course,  will  be  effective  where  the  original  entry 
was  under  an  oral  contract  of  sale,  or  under  a 
parol  gift,  or  under  any  other  parol  agreement. 
But  it  will  be  observed  that  the  efficacy  of  the 
acquired  title  does  not  depend  on  the  fact  that 
the  entry  was  had  under  the  oral  gift  or  agree- 
ment, but,  rather,  that  it  was  maintained  under 
a  claim  of  right.  It  would,  in  such  case,  have 
been  just  as  effective  even  if  its  origin  had  been 
tortious."   1  R.  O.  L.  8  21,  p.  708. 

See.  also.  Be<^oa  23.  p.  711,  Id.;  88  Am. 
St  Rep.  701,  note;  16  L.  B.  A.  (N.  S.)  1216, 

note. 

In  this  state  this  court  has  recognized  pa- 
rol color  of  title  of  a  vendee  as  against  his 
vendor  and  those  daimlng  under  him.  In 
the  case  at  bar  the  appellant  does  not  claim 
under  the  vendor  of  the  appellee,  but  Is  a 
stranger  to  the  title  claimed  by  appellee.  We 
decline  to  apply  the  doctrine  of  parol  color 
of  title  to  any  other  parties,  except  the  vendor 
and  those  claiming  under  him.  When  a  ven- 
dor puts  his  vendee  In  possession  of  land  un- 
der a  parol  sale,  he  knows  the  limit  and  the 
claim  of  the  vendee  to  this  land.  As  to  him 
it  Is  unnecessary  that  there  should  be  a  vls- 
itHe,  actual  occupation  of  the  entire  tract, 
because  of  his  actual  knowledge  of  the  claim 
of  ownei^hip.  But  to  an  entire  stranger  this 
reason  does  not  apply.  The  stranger  Is 
bound  by  the  actual  adverse  possession  for 
the  required  number  of  years.  This  visible 
possession  puts  him  upon  Inquiry  as  to  Its 
duration.  If  the  vendee  in  possession  has  a 
deed  to  the  land  whether  void  or  voidable, 
then  this  deed  shows  the  limits  of  his  claim, 
and  a  vendor  would  therefore  be  put  on  no- 
tice of  that  claim.  However,  where  a  vendee 
has  no  deed.  If  he  be  In  possession  of  a  small 
tract  of  land  of  only  15  or  20  acres  and  could 
be  allowed  to  say,  "I  am  claiming  160  or  640 
acres  because  of  a  parol  purchase  from  John 
Smith,"  the  door  would  be  thrown  wide  typen 
to  fraudulent  and  false  claims  under  alleged 
parol  color  of  title.  In  the  previous  deci- 
sioDS  of  this  court  between  vendee  and  ven- 
dor or  those  claiming  under  the  vendor,  the 
court  hoB  realized  that  thla  doctrine  should 


be  carefully  limited,  as  la  shown  tha 
following  qnotatloii  from  NUes     Davla,  60 

Miss.  750: 

"While  there  are  many  cases  In  which  th« 
doctrine  that  a  parol  sale  or  gift  of  lands  is 
sufficient  to  give  color  (rf  title  to  the  vendee  or 
dooee,  we  have  heen  unable  to  discover  any 
case  in  which  the  question  whether  the  parol 
sale  or  gift  extends  the  boundaries  of  the  ten- 
ant's possession  to  those  of  the  whole  tract, 
though  only  a  part  be  actually  occupied;  bat 
we  think  that  as  against  the  parol  vendor  or 
donor,  the  law  will  Impute  possession  in  the 
vendee  or  donee  to  all  the  lands  comprised  in 
the  verbal  contract  or  gift.  A  mere  trespasser 
in  possession  of  land  is  restricted  to  so  much 
only  as  is  actually  occupied  by  him,  because  no 
one  can  tell  what  are  the  limits  of  his  claim 
otherwise  than  hy  the  evidence  afforded  by  his 
occupancy,  while  one  in  possession,  claiming  un- 
der a  written  instrument,  gives  to  the  world  nf>- 
ticc  of  the  extent  of  his  claim.  But  one  who 
claims  under  a  parol  sale,  and  to  whom  posses- 
sion of  the  land  has  been  yielded  by  the  vendor, 
certainly  as  against  the  vendor  gives  notice  by 
the  mere  occupancy  of  a  part  of  the  land  pur- 
chased of  his  claim  to  the  whole.  Such  occu- 
pancy is  evidence  of  a  daim  under  the  con- 
tract, and  the  contract,  thou^  void  by  the 
statute  of  frauds,  embraces  the  whole  body  of 
land.  The  delivery  of  j^ossession  by  the  ven- 
dor is  an  admission  by  mm  that  the  vendee  en- 
ters claiming  as  owner  to  the  extent  of  the  right 
which  would  have  been  confwred  if  the  sale  liad 
been  evidenced  by  a  formal  deed.  It  la  not  a 
question  of  the  validity  of  the  title,  bat  of  the 
character  and  extent  of  the  possession,  and  of 
this  the  vendor  has  notice,  not  by  the  character 
of  the  occupancy,  as  being  vistbto  and  notorious, 
hut  by  the  very  contract  to  which  be  is  a  party. 
PossessfoD,  to  give  title  under  the  statute  of 
limitations,  is  required  to  he  visible,  notorious, 
hostile,  and  continued,  to  the  end  that  all  others 
having  a  claim  to  tihe  property  may  have  no- 
tice of  the  claim  of  the  occupant,  and  having 
notice  they  must  contest  his  ri^t  within  the 
time  fixed  by  law,  or  the  presumption  will  be 
conclusive  that  they  have  yielded  to  the  title 
asserted  by  the  occupant.** 

In  referring  to  this  case  the  same  able  Jn- 
rist  who  wrote  the  opinion  above  Quoted  from 

says: 

"In  Niles  v.  Davis,  60  Hiss.  750,  it  was  held 
that  a  parol  vendee  entering  under  his  purchase 
was,  as  against  his  vendor  and  those  plaimiiy 
under  him,  in  possessitm  of  the  whole  latra, 
though  only  a  portion  should  be  actually  occu- 
pied. This  rule,  though  announced  in  that  case 
for  the  first  time  In  this  state,  had  been  silently 
recognized  in  Davis  v.  Bowmar,  65  Miss.  671, 
and  has  been  distinctly  formulated  and  applied 
in  other  states."  Davis  v.  Davis,  68  Miss.  478, 
10  South.  70. 

In  all  of  the  cases  In  this  state  In  whidi 
the  doctrine  of  parol  color  of  title  has  beea 
upheld  the  suits  were  between  the  vendor  or 
those  claiming  under  him  and  the  vendee^  It 
Is  also  worthy  of  remark  that  In  those  cases 
the  vendor  had  a  good  title  to  the  lands  In 
controversy.  In  this  case  neither  the  vendor 
of  appellee  nor  those  under  whom  be  (daim- 
ed  ever  had  any  title  to  this  land.  So  ta.r  as 
the  lands  in  controversy  are  concerned,  there 
was  no  actual  possession  attempted  to  be 
ercised  over  them  by  appellee.  He  had  no 
color  of  title  to  them,  and  therefore  has  had 
no  constructive  possession  of  them,  ^nie 
lower  court  submitted  the  case  <n  Instroc' 
tlona  to  the  jury.  This  was  error.  The  per- 
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«iDptoi7  InstmeUoii  aAed  ti7  the  defendant 
flbould  have  been  given. 
Reversed,  and  Judgment  here  tot  appellant 

<113  HisB.  146)  «— ™» 

SMITHSON  T.  SMITHSON.    (No.  18806.)* 

(Supreme  Goart  of  Mississipiii,  Division  B. 
Feb.  19,  1917.) 

1.  DivoBCT  «=»184(10)— Review— FwDiNG. 

A  finding  by  the  chancellor,  In  an  action  for 
divorce  on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal;  it  not  appearing  that  he  was 
manifestly  wrong. 

[Ed.  Note.— For  other  caMi,  aee  Divorce, 
Cent  Dig.  S  672.] 

2.  DiTOBCB  9=»22— Obouhds— Habitdai.  Ube 

OF  DBUGB. 

Where,  at  the  time  complainant  aepsrated 
from  bis  wife,  die  was  addicted  to  the  habitual 
and  excessive  use  of  narcotics,  such  as  opium, 
but  by  the  time  complainant  filed  bis  bill  for 
divorce,  a  few  months  later,  she  had  overcome 
such  habit  and  had  regained  her  normal  condi- 
tion of  body  and  mind,  complainant  was  not  en- 
titled to  a  divorce ;  the  cause  of  action  not  ex- 
isting at  the  time  the  bill  was  filed,  and  the 
decree  would  be  tendered;  and  the  ground  not 
being  one  such  as  personal  indignities  or  some 
offense  against  the  marriage  relation. 

[iCd.  Note^For  other  eaies,  see  XHvorce, 
Cent  Dig.  IS  41-46wl 

Appeal  from  Chancery  Court.  Hinds  Coun- 
ty;  O.  B.  Taylor,  Chancellor. 

BlU  by  W.  W.  Smlthson  against  Meta  M. 
Smithsou.  From  a  decree  for  complainant, 
but  awarding  defendant  alimony,  defendant 
appeals,  and  complainant  crose-appeals.  Re- 
versed on  direct  appeal  and  bill  dismissed, 
and  reversed  and  remanded  on  croes-appeaL 

L.  Brame,  of  Jackson,  for  appellant  G.  G. 
liyell  and  Mayes,  Wells,  Mas  &  Sanden»  all 
<tf  Jadtaon,  tm  appdiee. 

COOK,  P.  J.  [1]  Appellee  exhibited  his 
bill  of  complaint  in  the  chancery  court  of 
Hinds  county  against  the  appellant  his  wife, 
seeUng  a  divorce  from  the  bonds  of  matri- 
mony upon  the  allied  cause  of  "habltaal 
and  excessive  use  of  opium,  morphine,  or  oth- 
er like  drug."  Appelant  answered  the  bill  of 
complaint  denying  the  auctions  of  the  bllL 
The  evidence  Introduced  on  behalf  of  the 
complainant  supported  the  allegations  of  the 
bill  that  respondent  lor  8  years  prior  to  the 
separation  of  complainant  and  respondent 
which  separation  occurred  August  8,  1914, 
was  addicted  to  the  habitual  and  excessive 
use  of  the  drugs  mentioned,  and  that  in  con- 
sequence It  was  impossible  for  the  complaipr 
ant  and  respondent  to  live  together.  On  the 
other  hand,  the  evidence  produced  by  re- 
spondent In  denial  of  the  allegations  of  the 
bill  went  to  show  that  she  had  never  been  an 
habitual  and  excessive  user  of  the  habit- 
forming  drugs  mentioned  in  complainant's 
bilL  Viewing  the  case  as  one  In  which  there 
is  a  conSlct  of  evidence,  the  finding  of  facts 
by  Uie  chancellor  will  control  this  court  in 
the  application  of  the  law,  V'pon  final  decree 


the  court  twlow  granted  the  divorce,  and  also 
granted  respondent  alimony.  Bespondent  ap- 
peals to  this  court  from  the  decree  dissolving 
the  twnds  of  matrimoiv,  and  complainant 
from  the  decree  granting  alimony. 
The  chancellor,  in  his  final  decree — 

"finds  as  a  fact  that  the  cause  of  divorce  alleged 
in  the  original  hill  existed  in  favor  of  com- 
plainant at  the  time  of  the  separation  of  the 
parties  August  S,  1914,  but  did  not  exist  at 
the  time  suit  was  Institnted,  December  22, 
1914.  Bat  the  court  finds  that  complainant 
had  reasonable  time  after  the  separation  within 
which  to  file  the  bill,  and  it  was  filed  within 
reasonable  time." 

It  will  be  observed  that  the  chancellor,  In 
the  decree,  decided  two  facts,  to  wit:  (1)  The 
defendant  was  an  habitual  user  of  drugs  on 
the  date  of  the  separation  of  the  parties,  (2) 
that  she  was  not  guil^  on  the  date  of  the 
institution  of  the  suit  After  finding  the 
facts  the  chancellor  proceeded  to  announce 
the  law  controlling  the  facts.  We  are  not 
required  to  review  or  comment  upon  the 
chancellor's  finding  of  facts ;  for,  as  we  have 
stated,  the  evidence  was  in  direct  conflict, 
and  we  are  unable  to  say  that  he  was  mani- 
festly wrong  in  his  concluslona  So  we  have 
a  record  before  us  presenting,  purely  and 
simply,  a  question  of  law;  the  facts  being 
ascertained. 

[3]  Concretely  stated,  was  the  trial  court 
empowered  to  grant  the  relief  it  did  grant 
when  it  determined  that  the  cause  of  com- 
plaint did  not  exist  when  the  suit  was  filed 
for  relief?  Broadly  speaking,  it  Is  quite  sure 
that  a  cause  of  action  may  exist  to-day  and 
not  exist  to-morrow;  the  cause  of  acUon 
mi^t  exist  when  the  suit  was  begun  aud 
lost  before  the  day  of  Judgment  To  Illus- 
trate, a  suit  may  be  brought  on  a  promissory 
note,  due  and  unpaid,  but  before  the  trial 
the  note  has  been  paid,  and  therefore  a  Judg- 
ment cannot  be  entered.  A  trustee  In  a  deed 
of  trust  may  have  a  right  to  Institute  re- 
plevin for  personal  property  after  condition 
of  the  deed  Is  brok^  but  If  he  postpones  his 
suit  until  the  debt  secured  Is  paid,  he  loses 
his  cause  of  action.  Illustrations  might  be 
multiplied.  The  general  rule  Is,  and  must  be, 
that  a  cause  of  action  must  exist  when  the 
suit  to  enforce  same  is  begun.  If  one  of  the 
parties  to  a  marriage  contract  commits  adul- 
tery, and  the  act  is  not  condoned  by  the  in- 
jured party,  it  is  doubtless  true  that  proof 
of  repentance  and  promised  reformation  be- 
fore suit  for  divorce  Is  filed  will  not  destroy 
tbe  cause  of  action.  It  may  be  also  true  that 
habitual  cruel  and  Inhuman  treatment,  as  a 
cause  for  divorce,  is  not  satisfied  by  repent- 
ance. The  first  is  a  completed  act — a  fact 
established.  The  latter  Is  a  personal  indig- 
nity that  regrets  and  a  promise  of  reform 
may  not  cure.  In  cases  where  desertion  for 
stated  statutory  periods  gives  a  cause  of  ac- 
tion, many  courts  have  held  that  an  offer  to 
return  will  not  take  away  the  matured  cause 
of  action.    In  the  present  case,  no  moral 


*5»For  oUwr  easM  see  same  topic  and  ICBT-N  UHBBR  la  all  K«7-Niun1m«4  DtgesU  and  I^ayw  . 
'For  c9lnlon  on  moUoo  tor  allowance  ot  tamporary  alimony  and  on  sugsestlon  ot|-|^j^|j^^j^^Jqa^f^^[^ 
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crime  Is  charged  or  proven,  and  no  personal 
indignity  has  been  Inflicted  npon  the  com- 
plainant The  story  told  by  this  record  Is  a 
pathetic  one.  The  defendant  was  a  great 
sufferer  for  a  long  period,  from  no  fault  of 
her  own,  and,  according  to  the  evidence  be- 
lelved  by  the  chancellor,  she  took  drugs  to 
palliate  her  physical  pains  to  such  an  extent 
and  j)eriod  of  time  that  she  became  an  habit- 
ual and  ezcessWe  user  of  these  Insidious 
dmgs.  Finally,  the  husband  and  wife  sepa- 
rated, and  then  It  was  that  defendant  waged 
a  brave  fight,  and  before  the  bill  was  Sled, 
she  had  succeeded  In  overcoming  the  enemy 
and  was  restored  to  normal  health  of  body 
and  mind. 

Did  the  chancellor  fall  into  an  error  when 
he  construed  the  law  to  be  that  complainant 
was,  under  those  clrcomstances,  ^titled  to  a 
decree  severing  the  ties  that  bound  him  to 
bis  wife?  The  appellant's  counsel  answer 
this  question  in  the  afflrmatlTe  and  cite  In 
support  of  their  contention  the  following  au- 
thorities, viz.:  McMahon  v.  McMahon.  170 
Ala.  838,  64  South.  165.  We  think  the  Ala- 
bama court  states  the  appellant's  side  of  this 
case  more  definitely  and  clearly,  perhaps, 
than  any  other  case  called  to  our  attention: 

"Paragraph  6  of  sectimi  3793.  which  said  sec- 
tion eumnBratM  certain  grounds  for  divorce, 
says:  'For  beecnning  addicted  after  marriage  to 
habitual  drunkenness.'  Tins  section  does  not, 
of  course,  mean  that  If  a  party  becomes  addict- 
ed to  the  habit  after  marriagei,  but  overcomes 
same  for  a  reasonaUe  period  before  any  st«« 
were  taken  for  a  divorce,  and  no  steps  were  tak- 
en to  get  a  divorce  until  after  the  habit  had 
been  overcome,  the  once  existence  of  the  habit, 
which  did  not  continue  to  exist  at  or  near  the 
time  of  filing  of  the  bill,  would  be  a  sroiisd 
fw  divorce.  Htte  the  parties  were  married 
23  years  before  the  bill  was  filed,  and  the  re- 
spondent may  have  become  addicted  to  the  habit 
soortly  after  the  marriage,  yet  may  have  over- 
CMUa  It  for  yearn  before  the  bill  was  filed,  and 
the  statute  was  not  intended  to  apply  to  such 
a  case.  The  habit  must  be  fixed,  and  must  con- 
tinue until  the  suit  is  brought.  Oourlay  v. 
Gonrlay,  16  R.  I.  705,  18  Atl  142;  8  Am.  & 
Bng.  Bmqrc.  of  Law,  814,  and  cases  cited  In 
notes  8  and  9." 

The  Supreme  Court  of  Uaasachiisetts,  In 
the  case  ct  Burt  t.  Burt,  168  Haas.  204,  46 
M.  E.  622,  speaklnar  of  a  case  slinUar  to  the 
praeot  case,  under  a  statute  making  "gross 
and  omflnned  dmnkamess"  &  cause  for  di- 
vorce, said,  that  "groaa  and  oonflrmed  drunk- 
enness^ Is  a  omditltm,  and  before  a  divorce 
could  be  granted  under  this  statute,  the  con- 
dition "inuat  exist  when  the  Ubel  Is  filed." 
It  may  be  said  tiiat  the  facts  of  that  case 
showed  that  the  defendant  still  used  drugs 
to  a  certain  extent,  but  the  court  held  that 
tt  was  error  to  grant  the  relief  because  it 
was  not  shown  that  the  use  of  the  drug  was 
excessive  at  the  time  the  bill  was  filed. 

The  Supreme  CJourt  of  Connecticut,  In  Al- 
len T.  AUen,  73  Conn.  64.  46  AtL  242,  48  Ii. 
B.  A.  142,  84  Am.  St  Rep.  13S.  discussed  the 
point  here  discussed  in  this  fashion,  viz.: 

"This  status  can  only  be  dissolved  between 
Kving  parties  br  the  nment  the  state,  whidi 
is  ordinarily  indicated  by  tiw  indgnwnt  of  a  eom- 


petent  court.  When  an  attempt  is  made  through 
the  courts  to  undo  a  marriage  the  state  becomes 
in  a  sense  a  party  to  the  proceedings,  not  necee- 
sarily  to  oppose,  but  to  make  sure  that  the  at- 
tempt will  not  prevail  without  sufficient  and 
lawtul  cause  shown  by  the  real  facts  ot  the  case, 
nor  unless  those  conditions  are  foond  to  wist 
at  the  time  the  decree  is  made  upon  whl<A  the 
state  permits  a  divorce  to  be  granted.  The 
state  nas  an  interest  in  the  maintenance  of 
the  marriage  ties  wtiich  neither  the  collusion 
nor  the  n^ligenee  of  the  parties  can  Imitatr. 
•  •  •  Ite  state  does  not  favor  divorces  and 
only  permits  a  divOTce  to  be  granted  wben  those 
conditions  are  found  to  exist  in  respect  to  one 
or  the  other  of  the  married  parties  which  seem 
to  the  Legislature  to  make  it  probable  ttiat  the 
interests  of  society  will  be  better  served,  and 
that  parties  will  be  happier,  and  so  the  better 
citizens,  separate  than  if  compelled  to  remain 
together.  The  state  allows  divorces,  not  as  a 
unishment  to  the  offending  party,  •  •  * 
ut  because  the  state  believes  its  own  prosper- 
ity will  thereby  be  promoted.*  Obviously  this 
condition  must  be  found  to  exist  at  the  very 
time  when  the  divorce  is  granted,  otherwise  the 
divorce  should  be  refused." 

The  last-mentioned  case  goes  further  than 
any  other  authority  consulted  by  us,  but  It 
gives  cogent  reasons  for  Its  view  of  the  law. 
The  rule  announced  by  this  case,  that  the 
court  should  never  grant  a  decree  dissolving 
a  marriage  contract  for  the  reason  that  the 
state  has  an  interest  in  the  maintenance  of 
the  marriage  ties,  unless  the  cause  exists 
when  the  decree  is  rendered,  Is  logical,  to 
say  the  least,  for  it  is  certainly  true  that  the 
strength  and  prosperity  at  all  states  rests  upon 
the  family,  and  It  Is  also  true,  that  a  divorce 
frequently  divides  the  ftimlly  concerned  Into 
hostile  groups.  The  teit-l>ooks  and  cyclope- 
dias seem  to  concur  In  the  correctness  of  the 
decision  referred  to,  and  no  decision  to  the 
contrary  has  been  brought  to  our  notice^  If 
the  authorities  tAted  by  appellant  are  ap- 
proved the  chancellor  was  in  error. 

Let  us  see  what  appellee  has  offered  to 
weaken  or  overthrow  appellant's  contfflitlon. 
Appellee  stresses  the  note  of  Judge  Freeman 
to  Allen  T.  Allen,  a  case  decided  by  the  Su- 
preme Court  of  Connecticut,  supra.  Hie 
views  of  Judge  Freeman  always  command 
tbe  respect  of  the  bench  and  bar,  but  it  may 
be  noted  that  Judge  Freeman  cites  no  au- 
thority to  support  appellee's  view  of  the  law. 
The  cases  dted  by  Judge  Freeman  are  cases- 
of  adultery  or  desertion.  For  obvious  rea- 
sons, we  think  that  the  complalnli^  party 
would  not,  in  such  cases,  be  denied  a  divorce. 
The  cause  for  divorce  for  desertion  Is  com- 
plete when  tbe  desertion  baa  embraced  the 
period  of  time  fixed  by  the  statute,  and,  gen- 
erally speaking,  the  complaining  party  may 
bring  his  action  at  any  time  within  the  stat- 
utes of  limitation.  In  adultery  case^  repent- 
ance will  not  wipe  out  the  offense  condemn- 
ed by  the  moral  as  well  as  the  civil  law,  un- 
less the  injured  party  condones  the  crime, 
A  careful  reading  of  Judge  Freeman's  note 
shows  that  his  main  quarrel  with  the  court 
in  the  case  critlclxed  was  the  apparent  an* 
nouncement  by  tbe  court  that  trial  courts 
bare  a  dlactetlon  to  deny  a  dlTOXoe^  We  sea 
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no  reason  to  criticise  Judge  Freeman'i  xea- 
8<siizv  along  that  line.  Tbe  real  reason,  we 
tblnk,  for  the  denial  of  a  dlTOTce  in  sndi 
eases  Is  baaed  on  public  pollcy^the  admit- 
ted Interest  of  the  state  in  matters  of  tills 
nature. 

Appellee  dtes  Acker  t.  Acker«  22  App.  D. 
0.  353,  as  an  authority  for  his  contention 
tliat  complainant  bad  a  reasonable  time 
within  which  to  file  his  bill.  We  bare  con- 
sidered the  opinion  In  that  case  with  due 
care,  and  we  are  unable  to  find  anything  In 
(he  opinlim  to  sustain  the  rlew  of  appellee. 
Tbe  opinion,  on  the  contrary,  la  more  of  an 
anthori^  for  appellant  than  it  la  for  appel- 
lee. 

Appellee  also  relies  on  Benkert  t.  Ben- 
kert,  82  CaL  467.  This  case  merely  holds 
that  desertion  for  the  statutory  period  Is  a 
cause  for  divorce,  and  that  repentance  did 
not  obliterate  the  offense,  and  that  there  was 
no  condonation  proven. 

Appellee  insists  that  Garlln  t.  Garlln,  65 
IIL  App.  160,  Jnstlfles  the  decree  granting  the 
divorce.  The  demurrer  to  the  bill  of  com- 
plaint in  that  case  waa  that  the  cause  was 
barred  by  the  statute  of  limitation  2 
years.  The  court  merdy  held  that  the  stat- 
ute did  not  apply  to  divorce  cases  filed  In  the 
equity ;  that  the  complainant  showed  a  rea- 
sonable excuse  for  not  filing  the  Idll  earlier, 
and  that  no  laches  was  shown.  A  mere  read- 
ing of  the  bill  of  complaint  In  that  case 
clearly  demonstrates  the  correctness  ot  the 
conrfs  reascntnc  and  we  approve  it  unre- 
servedly. 

We  have  examined  Moore  v.  Moore,  41  Mo. 
App.  176,  cited  appellee,  and  find  notliing 
in  that  case  to  justltF  the  decl8i<ni  In  the. 
present  case. 

We  have  carefnlly  considered  all  of  the 
authorities  dted  by  appellee,  and  have 
reached  the  conclusion  that  no  case  has  been 
found  upholding  the  decree  of  the  chancellor. 
We  have  made  an  ind^iendent  Investigation 
of  the  interesting  and  important  question, 
and  our  investigation,  like  that  of  counsel 
for  appellee,  has  been  barren  of  results.  All 
c€  the  cases  ui>on  the  subject,  wherein  the 
precise  question  was  involved,  hold  that  a  di* 
Torce  should  not  be  granted  In  cases  where 
tlie  omditlonB  anthorisdng  a  divorce  did  not 
exist  when  the  complaint  was  filed.  There 
are  cases,  in  abundance,  holding  that  repent- 
anoe  will  not  excuse  adultery,  personal  Indig- 
nities and  cmdltirais  matured  and  fixed  by 
statutory  enactment.  Our  atatnte  does  not 
authoriae  divorcement  for  the  habitual  and 
3xces^ve  use  of  narcotics  tot  a  fixed  time. 
The  statute  merely  gives  to  the  injured  par- 
ty the  right  to  a  divorce  when  it  can  be 
sliown  tliat  the  conditions  existed  when  the 
relleC  ma  songbt 

When  we  come  to  consider  this  question, 
upon  authority,  we  find  all  the  law  is  against 
the  decree  of  tike  chancellor.  When  we  view 
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this  contest  from  a  common-sense  standpoint, 
and  in  the  Ught  of  public  policy,  it  seems  to 
us  that  we  must  InevltaUy  travel  to  the 
conclusion  that  the  complainant  was  without 
a  grievance  when  he  filed  his  bill;  that  the 
respondent  was,  at  that  time,  fully  restored 
to  her  normal  self,  both  mentally  and  phya- 
Ically ;  and,  this  being  true,  and  the  chancel- 
lor declared  it  to  be  a  fact,  why  should  the 
court  sever  the  ties  that  bind  this  man  and 
wife?  The  law  says  it  must  not  be  done, 
and  we  are  unabl6  to  say  that  the  law  is 
wrong. 

The  Judgment  of  the  chancellor  will  be  re- 
versed on  direct  appeal  and  the  bill  dismiss- 
ed and  reversed  and  remanded  oh  cross-ap- 
peal for  further  omsid^tlon  in  the  light  of 
this  opinion. 


(lis  Hlfls.  S26) 

AXiKABEST    LYCEUM    8TSTEM  V. 
FBATQERSTONE  et  al. 
{No.  1888S.) 

(Supreme  Oourt  of  IfississlpiA  DivUoa  B. 

Feb.  19.  im.) 

AaSOCUTIONS  «=>18— LUBILITr  Of  OmOEBS 

—Contract. 
The  officers  ot  an  unmcorporated  elvic 
league,  who  signed  a  contract  'between  the 
league  and  a  lyceiim  syBtem  for  certain  enter* 
tainmenta  at  a  sthiulated  c(msideration,  are  in- 
dividually liable  for  the  consideration,  tboarii 
they  did  not  intend  to  assume  suidt  llwUty  by 
sigulng  the  contract. 

[Ed:  Mote.— For  other  otses,  sse  Assodationa, 

Oent  Dig.  If  81-86.] 

Appeal  from  Circuit  Court,  Tate  County; 
E.  D.  Dlnktns,  Judge. 

Action  by  the  Alkahest  Lyceum  System 
against  Mrs,  H.  G.  Featherstone  and  another. 
Judgment  for  the  defendants,  and  jdalntlff 
appeals.  Beversed  and  remanded. 

Appellant  la  a  corporation  organized  for 
the  purjKise  of  providing  the  public  musical, 
literary,  and  other  forms  of  emtertednment. 
It  has  a  list  of  attractions  whldi  It  ofltes 
during  eadi  season.  Appellees  axe  officers 
of  an  unincorporated  society  In  Senatobia, 
Miss.,  called  the  Oivlc  Leagna  Appelant 
was  plaintiff  In  the  court  below,  and  brought 
this  actl<m  to  recover  $825  as  a  total  con- 
sideration which  the  CAvlc  League  of  Sena- 
tobla  agreed  to  juy  for  certain  oitertaln- 
ments  to  be  furnished  during  the  Beaatm  of 
1918  and  1914.  The  agre«nent  is  In  writing, 
and  extracts  from  this  document  read  as 
follows : 

*TUb  agreement  made  this  day  and  year  writ- 
ten, between  the  Alkahest  Lyceum  Systetn.  at 
Atlanta,  6a.,  party  of  the  first  part  and  Civic 
League,  i>ar^  of  the  second  part,  witnesseth: 
That  the  party  of  the  first  part  hereby  agrees  to 
furnish  party  of  the  second  part  viih  the  fol- 
lowing lyceum  attracdons,  to  awear  in  Senato- 
bia.  Miss.,  during  the  season  of  1813,  for  and 
in  considerati<m  of  the  sum  of  three  hundred 
and  twenty-five  ($326.00)  dollars: 


I  toplo  and  KBT-NnU  BBB  ta  aU  Kv-NtuabtrM  DlgMto  and 
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Attraction.         Prica.  Ajwroximate  Time. 

Apollo  Cod.  Co.  ... .  $100. 

Mrs.  ChiltcHi  60. 

Roas  Crane  60. 

Orphean  Male  Qaar-  No  date  to  be  giv- 

tette                         76.  en  on  ThanksgivinK 

Eliaa  Day  60.  or  in  two  weeks  of 

1  sub.  Ll  &  T.              1.  each  other. 

"Subject  to  president's  acceptauco." 

It  appears  from  the  testimony  that  the 
Civic  League  Is  simply  an  unincorporated  lo- 
cal organization  "for  the  ImproTement  and 
betterment  of  the  town  of  Senatobla,  for 
beautifying  and  for  civic  pride.*'  Appellee, 
Mrs.  Featherstone,  was  president  of  this  or- 
ganizaUon,  while  Mrs.  Rush,  the  other  ap- 
pellee, was  chairman  of  the  finance  commit- 
tee at  the  time  the  contract  was  executed. 
The  drctmastances  under  which  this  agree- 
ment was  signed  appear  to  be  about  as  fol- 
lows: Mr.  Bell,  the  agent  of  appellant,  re- 
quested a  conference  with  the  officers  and 
members  of  ttie  Civic  League  with  the  view 
of  entering  into  a  contract  to  furnish  tbem 
a  series  of  entertainments.  It  so  happened 
that  on  the  day  Mr.  Bell  was  in  Senatobia 
for  this  purpose  there  was  to  be  a  funeral 
which  all  the  leading  members  olF  the  League 
desired  to  attend,  the  mother  of  one  of  the 
members  having  died.  The  funeral  bad  been 
arranged  for  4  o'clock  p.  m.  and,  at  the  so- 
licitation of  Mr.  Bell,  Mrs.  Featherstone 
agreed  to  a  conference  with  him  at  her  borne 
at  8  o'clock  preceding  this  funeral.  Mrs. 
Featherstone  Invited  to  this  hurried  confer- 
ence a  number  of  the  members,  and  there 
was  only  a  short  discussion  of  the  contract 
and  a  rather  hurried  execution,  thereof. 
When  the  question  of  signing  the  contract 
came  up  for  discussion,  some  of  the  women 
inquired,  "Who  shall  sign  it?"  and  Mr.  Bell 
thereupon  stated  that  it  did  not  make  any 
difference,  "Just  so  some  of  you  sign  it" 
Thereupon  the  contract  was  duly  signed  by 
Mr.  Bell,  acting  for  his  company,  and  by 
Mrs.  Featherstone  and  Mrs.  Rush,  as  offi- 
cers of  and  on  behalf  of  the  Civic  League. 
It  appears  that  nothing  was  said  about  the 
personal  liability  of  either  one  of  the  offi- 
cers or  members,  and  it  further  appears  tliat 
these  good  ladies  did  not  read  over  the  con- 
tract before  they  signed  It.  There  Is,  bow- 
ever,  no  controversy  as  to  the  material  terms 
or  provisions  of  the  contract.  After  the  con- 
tract bad  been  executed,  Mrs.  Featherstone 
attempted  to  make  sale  of  tickets  for  the 
first  attraction,  and,  foiling  to  arouse  the 
necessary  Interest,  she  first  requested  a  re- 
duction of  the  total  consideration  from  $325 
to  $200.  The  company  declined  to  reduce  the 
price,  and  thereupon  the  officers  of  the  Civic 
League  attempted  to  wire  a  cancellation  of 
the  entire  contract  These  commnnlcations 
were  had  by  wire  and  by  letter.  Appellant 
company  declined  to  accept  the  cancellation, 
but  in  due  course  provided  each  of  the  at- 
tractions called  for  by  the  contract  except 
one  listed  at  $50.  The  various  persons  whose 
talent  was  engaged  by  appellant  appeared  at 
Senatobla  at  the  time  duly  scheduled  for 


each,  and  offered  th^r  professional  services, 
but  the  Civic  League  declined  to  make  any 
arrangements  for  the  reception  of  this  tal- 
ent, declined  to  furnish  an  auditorium,  or  to 
do  anything  in  the  way  of  giving  any  of  the 
performances. 

The  cause  was  submitted  to  the  Jury  un- 
der Instructions  for  both  parties.  The  ver- 
dict was  returned  in  favor  of  the  defend- 
ants, and  from  the  Judgment  entered  in  pur- 
suance of  this  verdict  appellant  appeals. 
The  court  refused  the  following  instructions 
asked  for  by  the  plalntitT: 

"The  coart  Instructs  the  jury  that  if  they 
believe  from  the  evidence  that  plaintiff  furnished 
the  several  attractions  as  provided  in  the  con- 
tract, and  the  defendants  have  not  paid  any 
part  of  the  price  agreed  upon,  then  the  Jury  will 
find  for  the  plaintiff  the  amount  stipulated  in 
the  contract,  except  $50  for  Ellas  Day,  and  la 
addition  thereto  such  an  attorney's  fee  as  the 
evidence  shows  plaintiff  was  required  to  pay, 
provided  the  evidence  further  shows  such  fee  was 
reasonable." 

"The  court  instructs  the  Jury  to  find  for  the 
plaintiff  as  to  all  the  attractions  at  the  price 
named  in  the  contract  sued  on,  except  as  to 
Ellas  Day,  with  interest  at  6  per  cent  per 
annum  from  March  8,  1913,  and  in  addition 
thereto  the  sum  of  $50  as  attorney's  fee." 

The  court  also  modified  the  following  in- 
structionB  which,  on  account  of  the  modifica- 
tion, plalntlfF  declined  to  use : 

"The  court  further  instructs  the  jury  that  the 
addition  of  the  abbreviations  Pres.  and  Sec  & 
lYeas.  does  not  aaoeMorilv  relieve  the  risers 
of  the  emtnuit  from  individual  liabilidr."  The 
word  "necessarily"  having  been  added  by  the 
court 

"The  ooart  fnrdiw  instructs  the  jury  tliat  un- 
der the  contract  t&  evidence  (if  the  minds  of  the 
parties  thereto  were  agreed  as  to  its  contents) 
the  defendants  were  not  authorized  to  cancel 
the  contract  without  the  consent  of  plaintiff 
and  the  Jury  will  not  consider  the  defendants* 
action  in  attempting  to  cancel  the  same,"  The 
words  added  by  the  court  are  shown  in  paren- 
theses. 

The  court  granted  to  appellees  Instruc- 
tion Na  1  in  the  following  language: 

"The  court  instructs  the  Jury  that  there  can 
be  no  contract  between  two  parties  on  any  mat- 
ter unless  their  minds  meet  or  come  together  on 
the  matters  to  be  included  in  the  same :  and  if 
the  jury  believes  from  the  evidence  in  this  case 
that  the  defendants  never  understood  that  they 
were  to  be  individually  bound,  and  that  plain- 
tiff so  understood^  but  that  the  Civic  League 
alone,  as  an  organization,  was  to  be  bound,  and 
that  they  so  understood  the  nature  of  thdr  un- 
derstanmng  by  reason  of  the  declaration  and 
conduct  of  the  agent  of  the  plaintiff,  than  the 
jury  should  find  for  the  defendant" 

The  same  thonght  Is  expressed  In  other 
Instructions  given  aroeUees. 

L.  F.  Rainwater,  of  Sardla,  for  iy>pellanb 
J.  F.  Dean,  of  Senatobla,  for  appellees 

STBYENS,  J.  (after  stating  the  facts  as 
above).  The  Civic  League  of  Senatobia  is 
not  a  corporation,  and  therefore  could  not 
be  sued  as  an  organic  entity.  The  League 
is  simply  a  majority  of  the  lndlvidu:ils  com- 
posing the  organization.  It  follows  that 
the  officers  who  executed  the  agreement 
forming  the  basis  of  this  anlt  are  iodivld- 
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nally  liable  for  the  consideration  aereed  to 
toe  paid.  There  was  a  stagger  at  a  show^ 
Ing  of  fraud  In  the  procurement  of  the  con- 
tract, but  the  testimony  falls  short  of  the 
necessary  proof  of  fraud.  While  the  cul- 
tured women  here  sued  affixed  their  signa- 
tures to  the  Insti-umeut  without  reading  over 
the  contract  In  Its  entirety,  they  yet  admit 
that  the  contract  In  Its  material  parts  speaks 
the  agreement  of  the  OiTie  League.  The  par- 
ticular attractions  called  for  by  the  con- 
tract were  admittedly  engaged— and  engng- 
■ed.  too,  at  the  prices  listed.  There  Is  no 
controversy  about  the  exact  performances 
to  be  given  or  as  to  the  price  of  either.  The 
defense  of  appellees  is  bottomed  op<m  the 
theory  and  assumption  that  they  an  not 
Individually  liable  for  the  debts  of  the  Civic 
League.  This  question  of  law  has  been  ruled 
^igainst  them  In  Evans  v.  laUy  &  Co-^  95 
Miss.  58,  48  South.  612,  21  Ann.  Gas.  1087, 
and  authorities  there  referred  to  Ifl?  Judge 
Fletcher.  Appellees  could  have  reafl  over 
the  instrument  if  they  bad  bo  demanded. 
It  is  qntte  probable  that  they  entered  into 
tbls  agreement  bnnledly,  without  previous 
thought  or  reflection.  The  contract,  how- 
ever, must  speak  Itself,  and,  bard  as  It 
may  seem  to  the  good  women  Involved,  it 
speaks  UablU^.  It  Is  Immaterial  that  ap- 
pellees did  not  think  or  believe  they  would 
be  personally  liable.  If  the  Indlvldaals  com- 
posing this  unincorporated  society  are  not 
liable,  th&i  no  one  could  be  saed  tm  the 
■obligation,  and  plainUff  would  be  wltbout 
any  remedy  whatever.  The  jury  was  not 
Instructed  in  accordance  with  the  views  here- 
in expressed,  and  the  cause  must  therefore 
4w  reversed  and  remanded. 
Reversed  and  remanded. 


YAZOO  *  H.  V.  B.  00.  v.  HoGCT. 

(No.  18782.) 

(Supreme  Court  of  UisslBsippl.  Feb.  2C,  1917.) 

Appeal  from  Circuit  Court,  Warren  County;  B. 
1<.  Brten,  Judge. 

Action  between  the  Tazoo  ft  HlsslsBlppi  Valley 
aailroad  Company  and  Pat  L.  McQee.  Judgment 
for  the  latter,  and  tbe  former  appeals.  AlBrmed. 

Hirsh,  Dent  &  Liandau,  of  Vlcksburg,  for  appel- 
UDt.  Anderson,  Vollor  ft  Kelly,  of  Vickaburg,  for 
■appellee. 

PHR  CURIAM.  Affirmed. 


now  auggeata  that  we  erred  in  so  doing.  The  mo- 
tion to  dlamlBs  waa  not  answered  by  appallaat  la 
any  way,  but  waa  auITered  to  go  by  default,  ao  that 
we  were  not  called  on  to  pass  on  the  merits  there- 
of, but  treated  It  as  conleaaed,  suatalned  it  aa  a 
matter  of  course,  and  committed  no  error  Is  so 
doing,  i  G.  J.  Cn. 
Overruled. 


RAT  T.  8TATB.   (No.  19668.) 
(Svpreme  Court  of  Ulssisalppi.  Feb.  M,  UlT.) 

Appeal  fnwn  Circuit  Court,  Snaflower  County; 
Frank  E.  Everett,  Judge. 

Tom  Ray  waa  convicted  of  forgery,  Ud  Da  Vr 
pMla.  Ajipeal  dismissed. 


PSai  CORXAH.  Appeal  dlamltted. 


TAZOO  *  M.  V.  R.  CO.  T.  ROBINSON. 

(No.  1S832.) 

(Supreme  Coirt  of  Uiasisalppl.  Feb.  19.  UlT.) 

Appeal  from  Circuit  Court,  Tallahatchie  County; 
Bl  D.  Dinktns.  Ju^.  .     „  „ 

AcUon  between  Tazoo  ft  Ulssiaslppi  Valley  Rail- 
road Company  and  Jerry  Robinaon.  Judgment  tor 
the  latter,  and  the  former  appeals.  Affirmed. 

Mayaa,  Wells,  May  ft  aandera,  of  Jackson,  for  ap- 

EUant.  Woods  *  Kuykendail.  of  CharleitoB,  and 
iwe  Hays,  of  Sumner,  for  appellee. 

PBB  CDAIAH.  Affirmed. 


LEB  V.  BTATB.  (No.  19623.) 
(Supreme  Court  of  Mississippi.  Feb.  S6,  UlT.) 

Appeal  from  Circuit  Court  Warren  Counts:  & 
L.  Brten,  Judge. 

Dan  Lee  waa  convicted  of  srand  laroanj*  and  b» 
appeal*.  Appeal  dismissed. 

PER  CURIAM.  Appeal  dlimlMnl 


BURRELL  T.  STATE.    {No.  1960.) 
(Supreme  Court  ot  Misalselppl.  Feb.  28.  1817.) 

Appeal  from  Circuit  Court,  AttaU  County;  H. 
H.  Rodgera.  Judge.  .  „ 

Ode  Burrell  waa  convicted  of  assault  and  battery 
with  intent  to  kill,  and  b*  m>P«ala>  Appeal  dls- 

mlssed. 


PER  CURIAM.  Appeal  dismlaMd. 


McLAIN  V.  DTSON.   (No.  18887.) 

■(Saprema  Court  of  Mlaalsalppi,  Division  A;  Feb.  18, 
UAT.  On  Soggeetion  of  Brror,  March  26,  1917.) 

Appeal  from  Circuit  Court,  Bolivar  County ;  W. 
A.  Atcom,  Judge. 

Action  between  James  L.  McLaln  and  Jack  Dyson, 
Judraient  lor  the  latter,  and  the  former  appeals. 
Motloo  to  dismles  sustained. 

Owen  A  Roberts,  of  Cleveland,  for  appellant  J. 
T.  Smith,  of  Cleveland,  for  appellee. 

PBR  CORIAK.  Motion  to  dismlsa  sustained. 

Od  Suggestion  of  Brror. 

SMITH,  C>  J.  This  appeal  waa  dismissed  on  mo- 
AlMi  of  appalles  at  tlie  laat  term,  and  appallant 


BLANOAND  V.  I.  O.  COX  ft  CO.  (No.  ISSCT.) 
(Supreme  Court  of  Hlssiaslppi.  Feb.  26,  Wl.) 

Appeal  from  Circuit  Court  Simpson  County  i  W. 
H.  Hughes,  Judge. 

Action  between  Gus  P.  Blancand  and  L  O.  Cox  ft 
Co.  Judgment  lor  the  latter,  and  the  former  ap- 
peals. Affirmed. 

C.  M.  Whttworth,  of  Mendenhall.  for  appellant 
J.  G.  Jones,  of  Braxton,  for  apjtelles, 

PBR  CURIAM.  Affirmed. 


HALBT  V.  McNBILU   (No.  18843.) 

(Supreme  Court  of  Mlasiaslppl.  Feb.  36,  1917.) 

Appeal  from  Chancery  Court.  Leflore  County; 
Joe  May,  Chancellor, 

Suit  between  Mrs.  U.  E.  Haley  and  Hre.  M.  D. 
McNeill.  Decree  for  the  latter,  and  the  former  ap- 
peals. Affirmed. 

TiomaT  ft  Tyson,  of  Qreenwood,  for  appellant 
R.  axeman,  of  Greenwood,  for  appellee. 

PER  CURIAM.  Ailinned. 
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BANKS  6B0CERT  GO.  t.  BELL  at  aL 
(Na  18844.) 
(Stipremc  Ooart  of  MiralsslppL  Feb.  26,  1917.) 

Appeal  from  Circuit  Court,  Attala  Oonnty; 
H.  H.  Rodsers,  JodKC. 

Action  by  the  Banks  Grocery  CompanT 
aealnst  T.  B.  Bell;  Mrs.  Tj.  B.  Watson,  daim- 
ant  From  the  jndgment.  plaintiff  appeaia.  Af- 
firmed. 

FIowfeTS,  Brown,  Chambers  &  Cooper,  of  Jack- 
son, and  Dodd  ft  AIIpd.  of  Koscinsko,  for  ap- 
pdlant  M.  L:.  Dew,  of  Eosciasko,  for  appellees. 

FER  CURIAM.  Affirmed. 


TURNER  T.  ORUDUP.    (No.  18812.) 

(Supreme  Coart  of  Hlsdsslppi.   Feb.  19,  1917.) 

.  Appeal  from  Circuit  Ocntrt,  Scott  Oonnty; 
J.  D.  Garr,  Jndge. 

Action  between  B.  L.  Tnmer  and  W.  L. 
Cradup.  Judgment  for  the  latter,  and  the  t(a- 
mer  appeals.  Affirmed. 

Street  &  Street,  of  Lanrel,  for  appellant  A. 
W.  Cooper,  of  Forest,  and  Qninn  &  Goopw,  of 
IndiaB(w^  for  appdlee. 

PESt  OUBZAH.  Afflrmed. 


OILMEB  T.  HARDIN  et  at    (No.  18806.) 
(Snpreme  Ooart  of  MissIsslppL   Feb.  19,  1917.) 

Appeal  from  Chancery  Conrt,  Prentias  Coun- 
ty; A.  J.  Mclntyre,  Chancellor. 

Suit  between  Edna  Oilmer,  by  next  friend, 
and  Sidn»  Hanlin  and  otliers.  Decree  tac  the 
latter,  and  the  form w  appeals.  Affirmed. 

B.  O.  Sharp,  of  Boonerille,  S.  N.  Ayers,  Jr., 
of  Ripley,  and  fDioa.  H.  Johnston,  of  Corinth, 
for  appellant  Jolius  E.  Berry  and  J.  A.  Oun< 
ningham,  both     Bofmerllle,  for  appellees. 

PER  CURIAM.  Affirmed. 


HAa^nESBUBO  TRUST  ft  BANKING  00. 
T.  HEMPHILL  et  aL  (No.  18730.) 
(Snpieme  Court  of  Mississippi,  Division  A. 
Feb.  26, 1917.) 

Appeal  from  Chancery  Court,  Forrest  Coun- 
ty; W.  M.  Denny,  Jr.,  Chancellor. 

Action  by  the  HnttieeburK  Trust  ft  Banking 
Company  a^nst  Mrs.  Mana  E.  Hemphill  and 
others.  After  Jndgment  for  plaintiff,  CC  B.  Lin- 
neman  was  ^mished,  and  a  decree  issued 
against  him,  from  which  decree  defendant  nam- 
ed appeals.   Affirmed  and  ronanded. 

Flowers,  Brown,  Chambers  ft  Goopeiv  of  Jack- 
son, for  appellant  Tally  A  Maywm,  of.H^tiea- 
burg,  for  appellee. 

HOLDEN,  J.  Ttis  is  an  appeal  from  the  chan- 
cery court  of  Forrest  county  in  whidi  appel- 
lant seeks  to  reverse  the  decree  of  the  chan- 
cellor In  a  garnishment  proceeding  growing  out 
of  the  case  of  Mrs.  Maria  HemphiU  et  aL  t. 
Hattiesburg  Trust  &  Banking  Co.,  in  which  the 
banking  company  obtained  a  decree  against 
Mrs.  Hemphill  for  the  sum  of  $12,271.00  in  the 
sama  court,  at  a  prior  term  thereof.  Upon  this 
decree  for  money,  the  garnishment  proceedings 
here  involved  were  instituted,  and  one  C.  D. 
linneaaan  was  garnished;  whereupon  be  filed 
his  answer,  sbowinc  an  indebtedness  of  $300  due 
to  Mrs.  HempbUL  Mrs.  HemphiU  came  in  and 
claimed  this  $800  as  exempt  from  garnishment, 
and  also  contended  that  the  decree  upon  which 


the  writ  of  gamiahmeot  was  issued  was  super- 
seded by  an  appeal  to  the  Sapreme  Oonrt ;  and 
that  the  decree  was  against  certain  lands  whi<di 
had  been  ordered  by  toe  court  to  be  sold  and  the 
proceeds  apidied  to  the  payment  at  the  de(me : 
and  that  the  gamisfament  under  the  decree  could 
not  issue  until  the  sale  of  this  property  was  made 
and  the  proceeds  credited  on  the  decree.  She 
also  claims  that  the  deoree  against  her  tor  the 
$12,271.90  is  an  interlocutory  decree,  and  that 
execution  and  garnishment  cannot  Issue  upon 
it  The  appellant  here  contends  that  the  decree 
of  the  lower  court  in  the  former  case  is  a  final 
decree ;  that  the  appeal  to  the  Supreme  Court 
was  dismissed  by  uiis  court  liecause  it  waa  an 
Interlocutory  decree  and  no  appeal  was  obtain- 
ed under  section  85,  Code  of  1906;  and.  also, 
that  the  bond  given  for  supersedeas  in  that  ap- 
peal was  not  a  supersedeas  bond  ;  and  that  f6r 
these  reasons  the  writ  of  garnishment  waa  prop- 
erly issued,  and  the  money  admitted  to  be  due 
by  the  garnishee  to  Mrs.  HemphiU  should  have 
been  awarded  to  the  appellant  here. 

The  chancellor,  on  the  hearing  of  the  gar- 
nishment issue,  entered  a  decree  which  appears 
in  this  record,  and  we  here  copy  a  part  of  tbe 
decree,  as  fbllows: 

"This  cause  coming  on  to  be  heard  on  tbe  an- 
swer of  C.  E.  I4nneman,  garnishee  In  this  cause, 
and  it  appearing  from  the  record  that  tbe  said 
Hattiesburg  Trust  &  Banking  Company  pro- 
cured a  decree  of  this  court  at  the  September 
termjl914,  against  complainants  Cor  the  amn  of 
$12,271.90  and  costs  of  court  and  It  appearing 
further  that  the  said  O.  E.  Linneman  was  sum- 
moned as  a  garnishee,  returnable  to  this  term 
of  the  court  and  said  garnishee  having  admit- 
ted in  his  answer  an  indebtedness  of  $800,  bat 
having  Bugxested  in  his  answer  that  the  said 
money  would  be  claimed,  as  he  waa  advised,  by 
cross-defendants  as  exempt  from  execution,  and 
the  said  cross^efendants  having  appeared  at 
this  term  of  tbe  conrt  and  propound^  a  daim 
t9  the  said  money  upon  the  ground  that  said 
money  was  exempt  from  execntlon  and  gat^ 
nishment  because  that  eross-defendanta  had  ap- 
pealed from  tbe  decree  rendered  la  favor  of 
cross-complainant  against  them  for  the  said 
sum  of  $12,271.90  and  bad  executed  a  snperBe- 
deas  bond  for  the  said  appeal  and  praying  that 
the  said  m<niey  be  avrarded  to  them  tot  this 
reason,  and  an  Issue  having  been  made  up  be- 
tween the  parties,  and  the  conrt  having  beard 
the  matter,  being  of  the  opinion  that  the  ques- 
tion as  to  whether  or  not  tbe  appeal  bond  exe- 
cuted by  cross-defendants  operated  as  a  super- 
sedeas U  a  question  fbr  tbe  Supreme  Court  to 
determine,  and  not  a  qnestion  for  this  conrt  to 
decide.  It  is  ordered,  adjudged,  and  decreed  that 
cross-defendnnts,  Mrs.  Maria  E.  Hemphill  et 
al.,  are  entitled  to  the  money  now  In  the  hands 
of  tbe  garnishee,  admitted  to  be  due  by  Urn  for 
rent,  to  wit,  the  sum  of  $300,  and  the  said  gar- 
nishee is  required  to  pay  tbe  said  money,  less 
$3  gnmisbee  fee,  forthwith  into  tbe  hands  of 
the  derk  of  this  court  for  the  use  and  benefit  of 
tbe  person  that  may  he  held  to  be  entitled  there- 
to, and  that  In  default  of  such  payment  within 
the  said  time,  by  the  said  garnishee*  that  execu- 
tion issue  against  him  therefor.  •  •  •  Said 
money  when  placed  in  the  hands  of  tbe  said 
clerk  of  this  conrt  shall  remain  there  until  it 
shall  have  been  determined  by  tbe  Suprooe 
Court  as  to  who  is  entitled  to  It  but  by  consent 
of  the  solicitors  ^f  both  parties  in  writing  filed 
in  tbis  cause  said  money  may  be  withdrawn 
from  the  hands  of  tbe  clerk." 

It  will  be  observed  that  the  decree  of  tbe  dban- 
cellor  does  not  finally  dispose  of  the  money  an- 
sweied  to  be  owing  by  the  garnishee,  but  wivta 
it  to  be  paid  into  court  by  tbe  gamiabee,  and 
leaves  its  disposition  for  some  future  order  of 
tbe  court  The  record  in  the  former  appeal  ia 
not  filed  here,  and  therefore  is  not  before  ns 
now,  and  we  are  unable  to  say  whether  the  ap- 
peal bond  in  that  case  was  a  supersedeas  bond; 
in  fact  the  record  in  the  eaae  now  befora  ng  im 
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so  incomplete  and  eonfoshif  that  we  tan  anaUe 
to  intelligently  pass  upon  the  eometnOM  of  the 
decree  of  the  cbancellOT. 

Furthermore,  it  is  not  idear  to  va  that  tha  de- 
cree rendered  hj  the  chanceDor  In  the  caae  here 
really  dlspoees  of  any  property  or  money  in- 
volved, but  retains  the  mon^  for  Alture  dispoai- 
tion  by  order  of  the  courU 

Affirmed  and  remanded. 


DBI/TA  &  FIND  LAND  00.  T.  BOWO. 
(No.  18884.) 

(Sapreme  Court  of  Mississippi.   Feb.  19,  1917.) 

Appeal  from  Chancery  Court,  Tallahatchie 
County;  J.  G.  McGowen,  CbaneeUor. 

Suit  between  the  Delta  &  Pine  Land  Company 
and  W.  J.  Bowe.  Decree  £or  th«  lattar,  and  the 
former  appeals.  Affirmed. 

Ward  &  Wud,  of  Sunmar,  for  upallant. 
Mayes,  Weill,  Maj  *  Sandara,  «t  Jactton,  for 

appellee. 

PBB  CUBIAM.  Affirmed. 


SUPPLY  STORB  GO.  et  al.  T.  LTLH8. 
(Na  18808.) 

<Supram«  Oonrt  of  ICIaiaaippl.  Feb.  19^  1917.) 

Appeal  from  cnrcuit  Oonr^  Panola  Ooimty; 
£X  D.  Dit^ins,  Jndfe. 

Action  between  toe  Supply  Store  Company 
and  others  and  James  Lyles.  Judgment  for  the 
latter,  and  the  former  appeaL  Affirmed. 

Shands  &  Montgomery,  of  Sardis,  for  appel- 
lants. Geo.  M.  Johnson,  of  Sardia,  and  J.  F. 
Dean,  of  SanatoUa,  for  iopdlosu 

PKB  CURIAM.  AfflynHHi, 


EDDINGTON  et  aL  v.  HcDANISn^  «t  al. 
(No.  1870&) 

<Supreme  Court  of  MississippL  Feb.  19, 1917.) 

Appeal  from  Chancery  Co  art,  Leflore  County; 
Joe  May,  Chancellor. 

Suit  between  Ltzfsie  Kddington  and  others  and 
W.  McDaniels  and  others.  Decree  tor  the  lat- 
ter, and  the  former  appeals.  Affirmed. 

John  J.  Adams,  of  darlcsdale,  and  Mayes  & 
Mayes,  of  Jadcson,  for  appellants.  J.  W.  Brad- 
ford, of  Itta  Bena,  and  Gwin  &  Mounger,  of 
Greenwood,  for  appellees. 

PER  CURIAM.  Affirmed. 


AMERICAN  EXPRESS  CO.  T.  ROBINSON 
MERCANTILE  CO.   (No.  19012.) 

(Supreme  Court  of  Mississip:^   Feb.  20»  1917.) 

Appeal  from  Circuit  Court  WUUnson  Coun- 
ty; R.  E.  Jackaon,  Judge. 

Action  between  the  American  Express  Com- 
pany and  the  Robinson  Mercantile  Company. 
Jndcmant  for  the  latter,  and  the  fwmer  appeals. 
Appeal  dismissed. 

Burdi  &  Minor,  of  Memphis,  Tenn.,  and  W. 
F.  Tucker,  of  Woodville,  for  appellant  Ack- 
iand  n.  Jones,  of  Woodville,  for  appellee. 

PER  CURIAM.  Appeal  dismissed. 


SMITH  T.  BRADFORD.    (Na  18S60.) 
(Supreme  Court  of  MissiasipiH.  Frih  26b  1017.) 

Appeal  from  Circuit  Court  Jam  Oonntr; 
Paul  B.  Johnson,  Judge. 

Actl<ni  between  W.  T.  Smith  and  J.  J.  Brad- 
ford. Judgment  for  the  latter,  and  the  former 
appeal!.  Affirmed. 

Stover  Danagan,  of  Ovett,  for  appellant 
Pack  &  Collins,  of  laurel,  for  appdleau 

PER  CURIAM.  Affirmed. 


SMITH  T.  MERIDIAN  ft  M.  B.  CO. 
(No.  18864.) 
(Supreme  C!ourt  of  MississippL   Feb^  26,  1917.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty: J.  L.  Buckley,  Judge. 

Action  between  C.  W.  Smith  and  the  Meridian 
ft  Mempliis  Railroad  Company.  Judgment  tar 
the  latter,  and  the  former  appeals.  Affirmed. 

Relly  ft  McCall,  of  Meridian,  tot  appeUant 
Neville,  Stona  ft  Curiie,  ot  Moidiaii,  fw  ap- 

I>ellee. 

PER  CURIAM.  Affimwil. 


MOORE  T.  STATE.    (No.  19578.) 
(Supreme  Court  of  MississippL   Feb.  26,  1917.) 

Appeal  from  Circuit  Court  Sunflower  Coun- 
ty:  J.  C.  Ward,  Spedal  Judm. 

Jeasee  Moore  was  ctmTletea  ot  carrjliw  con- 
cealed weapona,  and  he  amteala.  AsptH  dla- 
mbsed. 

FBB  OOBIAM.  Appeal  dlsmlaiafli 


BUXLEDOE  T.  SOUTHERN  BY.  Oa 

(No.  18824.) 
(Svpromo  Court  of  Miasissippt,  DivUm  B. 
Feb.  19,  1917.) 

Appeal  from  Circuit  Court  Tishomingo  Oona- 
ty:  Claude  Clayton,  Judge. 

Action  by  W.  U  Ratledie  against  the  South- 
ern Railwaar  CiMnpany.  Judooent  for  defend- 
ant and  plaintiff  qipealSb  Bemaad  and  re- 
manded. 

W.  B.  ElUs,  of  Inka,  for  i^ellant  Barl 
King,  of  Memi^is,  TUm.,  and  W.  H.  Sar,  of 
CormUi,  for  appellee. 

STEVENS.  J.  Appellant  aaed  for  die  nine 
of  a  mare  and  a  mule  alleged  to  have  been 
wrongfully  killed  by  appellee  railway  company. 
After  all  the  testimony  for  both  parties  had  hew 
introduced,  a  peremptory  instruction  was  grant- 
ed  the  denndant  From  the  judgment  entered 
in  purmance  of  this  instruetiini,  appellant  m 
plainttfl  in  the  court  behnr,  proaecatea  this  aj^ 
peal. 

Without  anmming  up  the  entire  evidence,  we 
think  the  case  should  have  gone  to  the  jury. 
It  is  the  usual  case  ot  tracks  against  train  crew, 
with  the  odds,  perhaps,  in  favor  of  the  tracks. 
There  are  sufficient  conflicts  to  warrant  the 
Jury  in  bringing  in  a  verdict  for  the  plaintiff. 

Reversed  and  remanded. 


BROWN,  Land  Com'r,  t.  SESSIONS. 
(No.  18679.) 

(Supreme  Court  of  Miaaisslp^  Divijdon  B. 
Feb.  19,  1917.) 

Appeal    from    Chancery    Court,  Wilkinson 
County ;  R.  W.  Cutrer,  Chancellor. 
Bill  by  James  M.  Sessions  against  M.  A. 
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Bnmn,  Land  CioininltBloner.  Decree  for  plain- 
tiff,  and  defendant  appnliL  Karaned,  and  de- 
cree rendered. 

B.  N.  Floyd.  Asst.  Atty.  Gen.,  for  appellant. 
Addend  H.  Jonea,  of  Woodville,  for  appdlee. 

STEVENS,  J.  The  dedaion  of  this  caae  mnst 
nfccesBBrfly  follow  and  be  controlled  by  the  opin- 
ion rendered  very  recently  in  the  case  of  M.  A. 
Brown,  Land  CnnmiBaifmer,  t.  H.  B.  Ford  et 
aj.,  78  South.  722,  decided  January  22,  1917, 
by  Diviaion  B  of  thla  court,  bdng  caae  No. 
18716. 

The  decree  of  the  dtaneety  court  win  be  re- 
versed, and  the  bill  dismissed.  Appellee  is  pnv- 
U^ed  at  any  time  to  present  his  ^im  to  the 
auditor  for  audit  and  allowance. 

B«T«EBed,  and  decree  here  fw  appellant. 


(16  Ala.  App.  507) 

X  T.  OAMP  TRANSFER  00.  T.  DAVBN- 
POBT.    (8  DiT.  94&) 

(Oonrt  of  Appeals  of  Alabama.   Aug.  1«  1916. 
On  Behearing,  Sept.  7,  1916.) 

1.  Pixadhvo  <[=5»34(7)— OoNBTBUcnoN  or  Com- 
plaint—Objection  ON  Afpbai,. 

In  view  of  Code  1907,  i  4143,  providing 
that  no  judgment  shall  be  set  aside  for  objec- 
tion not  previously  raised,  if  complaint  states 
a  substantial  cause  of  action,  such  complaint 
will  on  appeal  receive  a  liberal  construction. 

[Ed.  Note.— For  ottm  eases,  m»  Pleading, 
Cent  Die  I  74J 

2.  NEauomos  4e»114— Suffiuiienox  ot  Coh- 

FLAINT. 

Whore  complaint  merely  stetes  circumstanc- 
es of  injury,  without  imputing  defendant's  neg- 
ligence to  them,  a  general  averment  that  plain- 
tiff was  injured  as  proximate  result  of  defend- 
ant's negligence  In  respect  to  dat;  owed  plain- 
tiff is  sufficient 

[Ed.  Note.— For  other  cases,  see  Ne^igoice, 
Cent  Dig.  S 

3.  PlEADINO  ^=>34(4>  — CONBTRUOnON  — Ob- 

jxcnoN  BY  Requested  Znbtbuction. 
Where,  complaiot  not  being  demurrable, 
defendant  objected  by  request  to  charge,  it  can- 
not be  said  that  be  suffered  judgment  to  be 
rendered  without  objection,  within  meaning  of 
Code  1907.  {  4143,  providing  that  in  such  case 
jud^ent  shall  not  be  set  aside  when  complaint 
states  substantial  cause  of  action,  and  the  com- 
plaint will  be  construed,  according  to  the  gen- 
eral rule,  most  strongly  against  the  pleader.  In 
considering  such  requests. 

[Ed,  Note.— For  other  casea.  aee  Pleading, 
Cent  Dig.  i  66.1 

4.  Pleading  «ss>26— CoNSTBuonoif  or  Lian- 

OTTAQE. 

The  context  with  which  a  word  Is  used  In 
pleading  largely  governs  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  4ai 

6.  PtEADINO    <S=34<J5)    —    CONSTBUCTIOIt  — 

"Equcpment  of  Team  and  Vehicle." 
The  phrase  "equipment  of  said  team  and 
vehicle,"  construed  fn  connection  with  preced- 
ing parts  of  complaint  held  to  mean  equipment 
of  horses  and  vehicle ;  horses  not  being  a  part 
of  the  equipment 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  n  5%.  70.] 

6.  Neolioenok  «=3l08(l)— OoiCFLAiNT— Rule. 

Althou^  a  very  liberal  role  exists  in  con- 
struing general  avermenta  of  n^Iigence,  the 
general  rule  that  facts  showing  defendant's  duty 


to  plaintiff  and  a  breach  thereof  proximately 
causing  injury  still  exists. 

[Ed.  Note.— For  other  cases,  see  N^ligence,. 
Cent.  Dig.  »  174,  ISO.] 

7.  Municipal  Cobpokationb  «=9706<1>— Ac- 
tion FOB  Collision  on  Stbeet— Sufficien- 
CT  of  Couplaint. 

A  complaint  which  failed  to  charge  that 
horses  alleged  to  have  caused  collision  belonged 
to  defendant  or  that  they  were  wild  or  danger- 
ous, construed  most  strongly  against  the  plead- 
er, merely  describing  horses  wbidi  were  not  in 
any  way  peculiar  and  placing  no  burden  on  de- 
fendant to  keep  them  off  from  public  highway, 
did  not  state  a  cause  of  action  growing  out  of 
ownership  or  custody  thereof,  but  merely  omo 
growing  out  of  the  management  of  team. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  1 1518;  Hwding,  Ceat. 
Dig.  i  128.] 

8.  Pleading  $=»49— Fobu  or  Allegation. 

A  count  may  be  so  generally  framed  as  to 
permit  proof  of  distinct  acts  which  are  breaches 
of  the  same  duty,  but  it  must  be  framed  on  some 
definite  theory,  and  cannot  be  elastic  to  conform 
to  various  theories  or  developments  of  the  case. 

[Ed.  Note.~-For  other  coses,  see  Pleading, 
Cent  Dig.  «  107-lllJ 

9.  Tbial  «=)251(8)  —  Action  fob  OoLListoir 
OK  Stbeet—Instbuction— Pleadings. 

Where  complaint  failed  to  allege  that  team 
owned  by  defendant  alleged  to  have  caused  colli- 
sion was  vicious,  requested  instructions  limiting 
question  of  negligence  to  ccmduct  and  manage 
ment  of  team  were  proper,  and  should  hove 
been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  69S.] 

10.  Tbial  ^253(4^AonoN  FOB  Collision 

ON  STBEBT— iNBTBUCnONS  lONOUNG  ISSUES. 

Requested  instruction  diat  plaintiff  could 
not  recover  for  damages  received  in  collision  if 
defendant's  team  became  unmanageable,  but  not 
touching  question  of  whether  it  became  unman- 
ageable tliroogb  driver'fl  ne^igenee,  Md  im- 
proper. 

[Ed.  Note— For  other  eases,  see  Trial,  Cent 
Dig.  I  «13J 

11.  Tbial  ^263(1)  — iNSTBUcnoNB—OMrr- 
ting  Matebial  Isatnr. 

An  instruction  which  attempts  to  cover  tha 
whole  case  is  erroneona  it  it  omits  any  ma- 
terial Issue. 

[Ed.  Note.— For  other  eases,  see  Trial.  Cent 
Dig.  SS  613,  <a4.] 

12.  Municipal  Ookpobations  «e»706(8)— Ao- 

TION  fob  COIXIBIOK  ON  STBm  —  InSTBHO- 

tions. 

Requested  instracttons  held  mideadtng  wbiiA 
migbt  be  construed  as  directing  Jury  not  to  con- 
sider for  any  purpose  evidence  showing  disposi- 
tion of  horses  causing  collision,  where  such  evi- 
dence was  relevant  on  the  issue  of  driver's 
ligence  in  controlling  them. 

[Ed.  Not«.— For  other  cases,  see  Hnnidpal 
Corporations,  Cent  Dig.  S 1B18.] 

18.  Tbial  «=97e— Efekot  or  Failubb  to  Ob- 
ject TO  Evidence. 
A  party  cannot  delay  In  objecting  to  evi- 
dence for  purpose  of  speculating  on  what  an- 
swer wiU  be  given  to  the  question,  and  then 
charge  error  in  court's  refusal  to  instruct 
against  considering  such  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  §S  172,  183-190.  287.] 

14.  Exceptionb,  Box  OF  «s»S6(8)— Tub  of 

Signing. 

Where  hill  of  exceptions  was  not  s^neA 
within  time  required  for  review  of  main  mal» 
hut  in  time  to  be  used  in  reviewing  the  orar^ 


«=3>For  oUmt  cuu  mo 
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mUnff  ot  motioB  for  neir  trlaL  it  iriU  be  «mdd- 
ered  ao  f ar  as  it  relates  to  the  latter. 

fBd.  Note.— For  other  cases,  see  Exceptions, 
BiUo^  Gent.  Dig.  i  61J 

On  Bebeaxing. 

16.  mukioipai.  cobporatiowb  <s=»706(1>  — 

puadina  —  cohstedction  —  "contbox. 

— "Man  aqemknt"— "Operation." 
The  words  "control,"  "management,"  and 
"operation"  of  team  and  vehicle,  in  complaint 
charging  collision  caused  bj  driver's  n^gence, 
i^d  to  have  same  or  dnmar  meaning,  as  en- 
dence  admissible  with  referoux  to  either  would 
be  admissible  as  to  others. 

[Ed.  Note.— For  other  casok  see  Municipal 
Corporations.  Cent.  Dig.  1 1518. 

For  other  definitions,  see  Words  and  PhrasM, 
First  and  Second  Series,  Control;  Management; 
Operation.] 

Appeal  from  City  CJourt  of  Birmingham; 
J<dm  C.  Pngb,  Jadge. 

AeOon  by  Battle  DaTenport  against  the 
J.  T.  Camp  TransfOT  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded.  Application  for  re- 
hearing overmled. 

Tlie  complaint  charges  that  upon  a  certain 
day  defendant  was  in  charge  or  control  of 
a  team  of  horses  attached  to  a  vehicle  be- 
ing driven  along  the  streets  of  the  dty  of 
Birmingham.  The  plaintiff  was  driving  on 
said  street  in  a  vehicle  drawn  by  a  horse, 
when  defendant's  team  ran  away  or  became 
unmanageable,  and  ran  upon  or  against,  or 
caused  the  vehicle  to  which  they  were  hitch* 
ed  to  be  run  upon  or  against,  the  vehicle  In 
which  plaintiff  was  driving,  Inflicting  per- 
sonal Injuries  upon  plaintiff,  which  are  set 
out  in  estenso,  and  inflicting  Injuries  upon 
her  buggy.  It  is  then  averred  that  defend- 
ant was  guilty  of  negligence  In  or  about  the 
management,  control,  operation,  or  equip- 
ment of  said  team  and  veMcle,  and  as  a 
proximate  consequence  of  said  negligence 
plaintiff  suffered  said  injury  and  damage. 
The  following  charges  were  refused  to  de- 
fendant : 

(5)  Defendant  is  not  liable  In  this  action,  un- 
less you  find  from  the  evidence  that  ite  driver 
Is  ^ilty  of  some  negligence  In  the  management 
of  the  team,  and  that  this  negligence  was  the 
proximate  canse  of  plaintifTfl  injury. 

(6)  Defendant  is  not  liable  to  plamtiff  in  this 
action,  unless  you  find  from  the  evidence  that 
its  driver  did  something  which  a  reasonably 
prudent  person  would  not  have  done,  or  failed 
to  do  something  which  a  reasonably  prudent  per- 
son would  do,  under  the  circumstances,  in  the 
management  of  the  team,  and  that  this  act  or 
om^tion  proximately  caused  plaintifTs  injury. 

(8)  The  mere  fact  that  the  wagon  and  team 
which  ran  into  plaintiff's  buggy  belonged  to  de- 
fendant does  not  authorize  the  jury  to  return  a 
verdict  in  favor  of  plaintiff,  but  before  you  can 
return  a  verdict  in  favor  of  plaintiff,  you  must 
be  reasonably  Batisfied  from  the  evidence  that 
defendant's  driver  was  guilty  of  some  negligence 
in  the  management  of  the  team  which  proxi- 
mately caused  plaintiff  to  be  injured. 

(9)  You  are  not  authorized  to  award  plain- 
tiff any  damages  on  account  of  the  inpnry  to  her 
buggy,  unless  you  find  from  the  evidence  that 
defendant's  driver  in  charge  of  the  team  was 
gall^  of  some  negligence  in  the  management 


(11)  The  driver  in  diai^  ct  the  team  Is  only 
required  to  exercise  due  care  in  the  management 
of  the  same,  such  care  as  a  reasonably  prudent 
person  would  exercise  under  the  circumstances, 
and  if  they  find  from  the  evidence  that  defend- 
ant's driver  exercised  such  care  in  the  manage- 
ment of  the  team,  then  they  are  not  authorized 
to  find  that  he  was  guilty  of  any  negligence, 
and  in  that  event  the  -  jury  should  return  a 
verdict  in  favor  of  defendant. 

(7)  If  you  find  from  the  evidence  that  de- 
fendant's wagon  and  team,  while  uncontrolled, 
ran  into  plaintiff's  buggy  and  injured  her,  and 
that  defendant's  driver  could  not  control  said 
team  or  prevent  it  from  running  into  plaintiff's 
buggy,  and  injuring  her,  by  the  exercise  or- 
dinary care,  then  you  will  find  for  defendant. 

(12)  You  are  not  authorised  to  find  a  ver- 
dict m  favor  of  plaintiff  on  account  of  the  char- 
acter or  disposition  of  the  team  which  ran  Into 
plaintiff's  buggy  and  caused  her  injury. 

<A)  Unless  yon  find  from  the  evidence  that 
the  team  was  of  a  dangerous  disposition  or  vi- 
cious character,  and  this  was  known  to  ^aintiff. 
you  cannot  consider  the  character  of  the  team 
for  anypun)08e  whatever. 

(B)  The  jury  cannot  consider  the  fact.  If  it 
be  a  fact,  that  a  man  was  killed  on  Morris  ave- 
nue by  a  team  belonging  to  J.  T.  Camp,  for  the 
purpose  of  showing  ualulity  on  defendant. 

Stok^,  Scrlvner  ft  Domlnlek,  of  Birming- 
ham, for  awellant  HarSh,  Harsh  ft  Harah, 
of  Blrmlngtum,  for  aKtdllee. 

PBLHAM,  P.  J.  The  appellee  sued  the 
appellant  to  recover  damages  tar  personal 
Injuries,  as  well  as  for  damage  to  her  boggy, 
alleged  to  have  been  done  when  a  team  be- 
longing to  the  defendant  was  alleged,  by 
reason  of  the  defendant's  negligence,  to  have 
run  Into  her  buggy,  In  which  she  was  rid- 
ing.  The  only  plea  was  the  general  issue. 

It  Is  urged  by  the  appellant  that  the  only 
issue  of  negligence  in  the  case  is  whether 
the  driver  was  negligent  in  the  management 
or  control  of  the  team,  and  attempted  to  so 
limit  tiie  issues  to  be  submitted  to  the  Jury 
by  several  written  charges,  which  were  re- 
fused, and  separately  assigned  aa  error  on 
the  motion  for  a  new  trial. 

The  appellee  contends  that  under  the 
pleadings  and  proof,  the  driver's  negligence 
in  the  management  or  control  of  the.  team 
was  not  the  only  issue,  and  that  the  defend- 
ant's negligence  in  the  matter  of  "the  equip- 
ment" of  the  team  and  vehicle  and  in  using 
these  horses  for  dray  purposes  In  the  streets 
of  Birmingham  were  also  questions  for  the 
Jury.  It  Is  urged  by  the  appellee  that  the 
word  "equipment,"  as  used  In  the  complaint, 
Include  the  horses  as  a  part  of  the  equip- 
ment of  the  team,  and  that  evidence  tending 
to  show  the  disposition  of  these  horses  would 
support  the  Insistence  that  the  defendant 
was  negligent  in  the  "equipment  of  said 
team  and  vehicle," 

[1]  We  have,  therefore,  for  condderatlon 
the  rule  for  the  construction  of  a  complaint, 
after  verdict  for  the  plaintiff,  where  the 
pleadhigs  consist  of  the  complaint  and  a 
general  denial,  and  where  the  meaning  of 
the  complaint  was  contested  In  the  primary 
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conrt  by  vrltten  diarges,  and  not  1^  demur- 
rer. Oode,  I  4148,  prcrrtdes  that: 

"No  jadgment  can  be  aireatedj  annulled,  or 
set  aside,  for  any  matter  not  prenonsly  objected 
to,  if  the  complaint  contain  a  snbataotiBl  cause 
of  action." 

Where  a  Judgment  bas  been  rendered  with- 
out prerlous  objection  on  a  complaint  which 
contains  a  substantial  cause  of  action,  the 
complaint,  on  appeal,  will  be  glren  a  liberal 
construction.  American  Bonding  Co.  of  Bal- 
timore V.  New  York  &  M.  W.  CO.,  11  Ala.  App. 
57^  66  South.  847.  The  usual  manner  of  ob- 
jecting to  a  complaint  for  insufficient  alle- 
gations or  indefinlteness  la  by  donurrer; 
bat  tbe  complaint  In  tbe  present  case  was  not 
demurrable. 

[2]  It  is  well  settled  that  wbere  the  com- 
plaint merely  states  the  facts  and  res  gestae 
of  the  Injury,  not  Imputing  the  defendant's 
n^llgence  to  them,  and  without  specifying 
the  negligent  acts  or  omissions  relied  on,  a 
general  averment  that  the  plaintiff  was  In- 
jured as  a  proximate  result  of  the  negligence 
of  the  defendant  In  respect  of  tbe  duty  owed 
to  tbe  plalntlfC  la  sufficient  Birmingham 
By.,  U  &  P.  C!0.  V.  Barrett,  178  Ala.  274,  60 
South.  263;  Birmingham  Ry.,  L.  &  P.  Co.,  v. 
Gonzalez,  183  Ala.  278,  61  South.  80.  Ann. 
Cos.  1916A,  543;  Ensley  Ry.  Go.  T.  Chewnlng, 
93  Ala.  24.  9  South.  4S& 

[3, 4]  The  only  manner,  therefore.  In  which 
the  meaning  of  the  complaint  In  the  present 
case  could  be  contested  by  the  defendant 
company  was  by  written  charges,  which  were 
requested  by  It.  Having  done  so,  it  cannot 
be  said  that  the  defendant  suffered  Judg- 
ment to  be  rendered  against  it  without  objec- 
tUm.  Walker  t.  Marine  Dock  &  Mutual  Ins. 
Co.,  31  Ala.  529.  Tbe  statute  not  being  ap- 
plicable and  the  complaint  not  demurrable, 
we  must,  In  determining  whether  the  trial 
court  erred  in  refusing  the  requested  charg- 
es, oonstrae  the  complaint  according  to  the 
general  rule,  most  strongly  against  the  plead- 
er; and  if  the  complaint  admits  of  two  con- 
strDCtUHis,  that  least  fiiTorable  to  tbe  pleader 
will  be  adt^ted.  Lacy  t.  HoUnmbs,  4  Ala. 
88;  Lorell  t.  Da  Bardelaben,  80  Ala.  IS,  7 
Sonth.  766;  Baker  B.  A  A.  By.  Oa.  163 
Ala.  101,  49  South.  .  761.  The  context  with 
whldl  a  word  is  tiaed  largely  gorema  its 
meaning. 

[I]  When  .the  last  sentmce  of  the  com- 
plaint Is  read  in  conjunction  with  the  pre- 
ceding allegations  cmtalned  therein.  It  will 
be  seen  ttiat  the  word  "team"  as  last  nsed 
may  mean  "horses."  We  must,  therefore, 
btAA  that  the  words  "equipment  of  the  said 
team  and  Tehlde.**  as  here  used,  mean  tbe 
equipment  of  the  horses  and  Tebi01&  There 
is  no  evidence  that  the  harness  or  trappings 
or  other  equi^mient  of  tbe  horses  or  Tehide 
were  defective  or  unsuitable  for  use. 

[a.  7]  The  oomplalnA  does  not  allege  a  cause 
Di  action  growing  oat  of  the  ownership  or 
custody  of  dome^  animals  whidi  are  vi- 
dws  and  prone  or  accustomed  to  do  violraice, 


because  it  falls  to  altego  previous  knowledg(» 
of  the  animals'  vldons  habits  (Strouse  v. 
Lelpf,  101  Ala.  433.  14  South.  667,  23  L.  R.  A. 
622,  46  Am.  SL  R^.  122) ;  and  while  onr 
system  of  pleading  Is  very  lUieral  In  the  mat- 
ter of  general  averments  of  negligence,  onr 
cases  do  not  depart  from  the  elementary  rule 
that  the  pleader  must  allege  facts  showing  a 
duty  owing  by  the  defendant  to  the  plain  - 
tiff  and  a  breach  of  that  duty  which  proxi- 
mately caused  the  plaintiff's  Injury  (Ensley 
Railway  Co.  v.  Chewnlng.  93  Ala.  24,  9  South. 
498;  Leadi,  Harrison  4c  Forwood  v.  Bush, 
57  Ala.  146;  Birmingham  Railway,  Ll  &  P. 
i  Go.  T.  Barrett,  179  Ala.  274,  60  South.  262). 
Tbe  allegations  oi  the  present  complaint  not 
only  fell  to  charge  the  defendant  with  the 
ownership  of  the  horses,  but  also  falls  to  de- 
scribe them  as  dangerous,  wild,  vicious,  or 
Ukely  to  run  away,  or  as  snch  horses  that  a 
reasonably  prudent  man,  in  the  exercise  of 
due  care,  would  not  have  used  in  the  public 
streets  of  tbe  dty  of  Birmingham.  Wanting 
in  such  fftcts,  we  must  construe  the  «8n- 
plalnt,  most  strongly  against  the  pleader,  as 
describing  horses  about  wUdi  there  was 
nothing  onnsoal  or  peculiar,  and  we  find  that 
It  fails  to  show  any  duty  owing  by  the  de- 
fmdaitt  not  to  use  or  permit  these  hwaea 
to  be  nsed  In  the  public  streets,  or  to  warn 
the  driver  as  to  their  past  history,  tempera- 
ment, or  disposition.  If  the  complaint  bad 
shown  that  tiie  horses  were  unusual  or  like- 
ly to  run  away,  the  plaintiff's  rights  and  tbe 
defnidanfs  duty  would' have  been  made  to 
appear  in  a  more  favorable  lifl^t  to  the  plain- 
tiff. The  only  duty  that  the  fiacts  alleged 
show  is  a  dut7  on  tbe  part  of  the  defendant 
"in  diarge  or  control"  of  them  in  the  public 
streets,  on  or  about  a  certain  day,  to  so 
Cfntnd  or  manage  them  at  that  time  as  not 
to  n^IlgenUy  permit  them  to  injure  the 
plaintiff  or  her  property. 

[I]  While  a  single  count  under  our  sys- 
tem of  pleading  may  be  framed  In  so  general 
a  way  as  to  permit  proof  of  several  distinct 
acts  of  oommission  or  omlsditni  which  are  in 
violaticm  of  the  intj  alleged,  the  acts  so 
shown  in  evidemse  must  be  breaches  of  that 
duty.  A  count  must  be  framed  on  some  Cet- 
lnlt»  theory,  the  breadi  of  some  particular 
duty  or  the  Wolatton  of  some  spedflc  right, 
and  on  that  theory  must  succeed  or  fall. 
HcGbee  et  aL  t.  Reynolds,  129  Ala.  640,  29 
South.  06L  A  complaint  cannot  be  made 
elastic  BO  as  to  take  form  with  the  varying 
views  of  counsel  or  the  dev^imients  of  the 
evidence. 

[I]  Written  diarges  S,  6,  8^  9.  and  11, 
which  limited  the  question  al  ne^igenoe  to 
the  conduct  o^  or  management  of  the  team 
by,  the  driver  wevB  proper  and  should  have 
been  given. 

[II,  11]  Written  diarge  No.  7  Is  faulty,  mi 
was  iwoperly  refused,  in  that  it  pretermits 
tbe  QuestiiHi  as  to  whether  w  not  tike  tnm 
became  unmanageable  or  got  beytmd  the  con- 
tnfl  of  Qie  driver  by  neawm^  his  negll- 
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genea  "An  Instracttfm  "wtdcii  attempts  to 
coTBT  tbe  whole  case,  and  aathorlses  a  find- 
In;  for  one  party  w  tbe  otber,  acootdlnc  as 
the  Jury  may  determine  certain  facta,  is  er- 
raneons,  if  It  omits  any  material  Isiue."  L. 
ft  N.  B.  B.  Cow  T.  Ohrlstlan-Moerleln  dew- 
ing Oo^  ISO  Ala.  390, 48  Soath.  728. 

[11]  Written  charse  Na  12  Is  mlsleadlnft 
and  was  prcqiterly  refased.  In  that  it  may  be 
construed  as  directing  the  Jury  not  to  con- 
sider for  any  purpose  the  evidence  tending  to 
show  the  character  or  dlsposldon  of  the 
horses.  That  evidence  was  relevant  on  the 
Issue  of  tbe  ditver's  n^Jlguice  la  tbe  con- 
trol or  floanagoDient  of  tils  team.  PaA  t. 
O'Brien,  23  Conn.  888.  And  for  tbe  same 
reasons  cha^  A  was  properly  refused. 

[II]  The  evldenee  wbldi  was  sought  to  he 
eliminated  by  cStarge  B  was  not  objected  to. 
A  iMirty  cannot  be  permitted,  by  delaying  to 
object  to  a  qneatbm  before  it  Is  answered,  to 
qKcnlate  as  to  what  Uie  answer  will  be  or 
as  to  the  effect  of  sncb  answer  cm  the  Is- 
sues of  the  case,  and  then,  dlssatisfled  after 
the  case  has  been  argued,  pat  the  trial  Judge 
in  error  tax  refusing  to  cbaq^e  out  audi  tes- 
tlm{»y.  Western  Union  Telegraph  Oo.  t. 
Bowman.  141  Ala.  176.  87  South.  403;  Dow- 
ling  r.  States  in  Ala.  181, 44  Sooth.  403;  B. 
B.  U  A  P.  Ool  T.  Taylor.  1B2  Ala.  lOS.  44 
South.  680. 

[14]  The  Ull  of  ezemitlona  In  this  case  was 
not  signed  wltbln  the  time  required  for  a  re- 
view of  tho  main  trial,  but  was  signed  in 
time  to  be  used  In  reviewing  Uie  ruling  of 
tlw  court  Ml  the  motkm  for  a  new  trial, 
wUdi  was  overruled.  Sblpp  r.  Shelton,  193 
Ala.  668;  80  South.  102;  Montgomery  Trac* 
tlon  Go.  V.  Knabe,  168  Ala.  458,  48  South, 
eol;  Gobb'v.  Owen.  160  Ala.  410^  43  South. 
826.  The  charges  above  referred  to  were 
Incorporated  In  the  motion  for  a  new  trial  as 
grounds  therefOr.  The  Judgment  must  be  re- 
versed, and  the  cause  remanded. 

Baversed  and  remanded. 

BVANB,  J.,  not  sitting. 

On  Behesrlng. 

PBLHAM,  P.  J.  On  this  application  coun- 
sel rely  on  Slight  v.  Frlx,  165  Ala.  230,  61 
South.  601,  In  support  of  the  contention  that 
the  complaint  In  this  case  should  be  liberal- 
ly construed;  bnt  an  examination  of  the 
opinion  in  the  SUght  Case  shows  that  It  Is 
not  In  conflict  with  the  principle  declared  In 
the  present  case,  in  that  in  the  SUght  Case 
"no  point  was  made,  by  demurrer  or  other- 
wise, to  point  out  any  defect  In  the  complaint 
or  variance  between  it  and  the  aflBdavlt" 
Counsel  further  insist  that  written  charges 
5,  6,  8,  9,  and  11,  which  limited  the  question 
of  negligence  to  be  submitted  to  the  jury  to 
tbe  conduct  of.  or  management  of  the  team 


by,  Qie  driver,  were  proqperly  i^sed,  In  that 
they  pretermitted  the  n^igence  of  some  oth- 
er servant  or  omployfi  of  the  defendant  com- 
pany In  tiie  matter  of  failing  to  warn  tbe 
driw  of  the  disposition  of  the  hotses. 
"When  the  gravamen  of  the  action  Is  the  al- 
leged nonfeasuice  or  mlsfeassnee  of  anoth- 
er, as  a  general  rule  It  Is  snfiietent  If  tbe 
complaint  aver  facts  out  of  which  the  duty 
to  act  springs,  and  Oiat  the  defendant  neg- 
ligently failed  to  do  and  perform.  •  •  •  » 
Ensley  v.  Chewnlng,  93  Ala.  24,  9  South.  468. 
But  notwithstanding  the  fact  that  under  our 
system  of  pleading  the  negligent  act  or  acts 
to  be  proved  may  be  allied  In  genial  terms, 
sodi  act  or  acts  must  show  or  tend  to  show 
a  breach  of  tbe  duty  all^^  In  the  preeent 
case  when  tbe  complaint  lAowed  that  the 
defradant  was  In  diarge  or  control  of  the 
horses  on  a  public  street  aloag  which  the 
plalntUt  was  driving  ixr  being  driven,  It  suf- 
ficiently alleged  a  doty  on  the  part  of  the 
defendant  not  to  negligently  injure  the  plain- 
tiff or  tbe  plaintiff's  buggy.  However,  It  will 
be  noticed  that  the  complaint  with  reference 
to  the  defendant's  duty  merely  charges  tbe 
defendant  wltb  "tbe  t^utge  ox  control  of  a 
team  ot  horses  attadied  to  a  veUdtf'  lb  a 
public  street  along  which  the  plaintiff  was 
driving  or  being  driven.  Construing  the  com- 
plaint most  strongly  against  the  pleader,  we 
most  hold  that  the  only  duty  that  the  facts 
alleged  show  Is  a  duty  oa  the  part  of  the 
defendant  'in  charge  or  oontror  of  the  hors- 
es in  the  public  streets  <m  or  about  a  cer- 
tain day,  to  so  control  or  manage  them  at 
that  time  as  not  to  negUgoitly  permit  Qiem 
to  Injure  the  plaintiff  or  her  property. 

[IB]  Counsel  also  insist  that  the  charges 
referred  to  vrere  properly  refused.  In  that  In 
tbe  complaint  the  guieral  averment  of  n^- 
Ugenco  contains  the  words  "contror  and 
"operatl<Hi,"  In  addition  to  the  word  **man- 
agunent,"  and  that  they  do  not  have  tbe 
same  or  a  similar  meaning.  The  word  "man- 
agement," as  well  as  the  word  "operation," 
when  used  In  a  general  administrative  sense, 
as  In  the  conduct  or  operation  of  a  business, 
might  in  some  instances  be  said  to  have  a 
broader  meaning  than  the  word  "control"; 
but,  as  used  in  this  complaint,  evidence 
which  would  be  admissible  with  reference  to 
eitber  would  be  admissible  with  reference  to 
the  other.  In  other  words,  if  this  complaint 
had  consisted  of  several  counts,  and  the  neg- 
ligence in  tbe  separate  counts  had  been  al- 
leged by  the  use  of  one  of  said  words  In  each 
of  the  counts,  the  same  proof  that  would  be 
admissible  under  one  count  to  show  the 
breach  of  the  duty  alleged  In  that  count 
would  be  admissible  under  each  of  the  counts. 

Application  overruled. 

ETANB,  J.,  not  Btttlng. 
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PERRIN  T.  NEW  ORLEANS  TERMINAL 
CO. 

(Sapnsme  CooH  of  LonisianA.   Jan.  15,  191T. 
Rdiearhis  Denied  Feb.  12,  1917.) 

(Sy'labu*  bv  th9  Court.) 

1.  RAIIiEOADS  <g=>301  —  CbOSSINOS  —  NKGLI- 
OSHCK— CONTBIBUTOBT  NEOLIQBNCB. 

Both  railroad  and  traveler  on  intersecting 
highways  are  charged  with  the  usual  duties  of 
keeping  a  careful  lookout  for  danger,  and  both 
must  use  the  degree  of  dill^nce  a  prudent  man 
would  exercise  under  the  arcumattancea. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Gent.  Dig.  1  806.] 

2.  Railboads  «=382?(1)  —  Cbosbino  Tbaok  — 

LooKina  amd  Listening. 
A  traveler  about  to  cross  a  railroad  track 
in  the  coantry  must  stop,  lo<^,  and  listen. 

[Ed,  Note.— For  other  caaea,  see  Railroads, 
Gent  Dig.  S8  1043,  1045.] 

3.  Railboads  4=»388— IirjnxT  at  GBoaaiNa— 

COKTBIBCTOBT  NBOLIOENCB. 
If  the  traveler  fails  to  exercise  ordinary  care, 
and  is  injured  by  a  passing  train,  he  cannot  re- 
cover, alUiough  the  train  crew  may  have  been 
negligent  also. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CentTDig.  H  109ft-1099.1 

4.  RAILBOAOa  «=3324(1)  —  CteOSBINOS  — Gabx 

Beqqibko. 

^e  greater  the  difficulty  of  seeing  and 
hearing  an  approaching  train  as  it  nears  a  cross- 
ing, the  greater  caution  the  law  Imposes  upon 
the  travetor. 

[Bd.  Note.— For  othw  caaea,  sea  Railroads, 
Gait.  Dig.  H  1020, 1022.  1023.] 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St.  Bernard;  R.  Em- 
mett  Hingle,  Judge.  , 

Suit  by  Alexander  P.  Perrin  against  the 
New  Orleans  Terminal  Com[)aDy.  Judgment 
for  plaintiff,  and  he  asks  for  an  amendment 
of  the  Judgment  by  Increasing  It  to  a  certain 
sum,  and  defendant  appeals.  Judgment  re- 
versed, with  judgment  in  favor  <^  d^bndant 
rejecting  plaintiff's  demand. 

Dnfour  A  Dnfonr,  R.  Bland  Logan,  and 
Hall,  Monroe  ft  Lemann,  all  of  New  Orleans 
(George  Janvier,  of  Now  Orleans,  of  coun- 
sel), for  appellant  Oliver  B.  Ltvandaia,  of 
New  Orleans,  for  appellee. 

SOMMBRVILLSl,  J.  Plaintiff  mea  the  de- 
fendant company  in  damages  for  personal 
Injuries  In  the  snm  of  fl,000,  and  for  the 
destruction  of  his  automobile  In  the  sum  of 
¥1,100,  all  (tf  wUch  be  alleges  occurred 
through  the  foult  and  negligence  of  the  de- 
fendant Defendant  answers  that  the  auto- 
mobile of  plaintiff  was  not  entirely  demolish- 
ed, and  that  he  did  not  suffer  any  personal 
injuries  whatever.  Defendant  further  denies 
any  foult  or  negligence  on  Its  part,  and 
diai^es  gross  n^Ugence  on  the  part  of  plain- 
tiff in  attempting  to  drive  his  automobile 
over  the  trades  at  defendant,  where  the  lane 
on  which  he  was  running  crossed  the  tracks 


at  right  angles  Just  ahead  of  the  defendants 
train.  There  was  Judgmoit  In  fftvor  of  plain- 
tiff for  the  automobile  in  the  sum  of  91*100, 
and  the  dalm  for  personal  injuries  was  re- 
jected. Defendant  has  ap[>ealed,  and  i^aln- 
tiff  asks  for  the  amendment  of  the  Judgment 
by  increasing  It  to  $2,100. 

It  appears  from  the  evidence  that  plaintiff, 
together  with  three  friends,  was  driving  his 
automobile  down  the  main  public  road  of  the 
parish  of  St  Bernard,  which  Is  a  continua- 
tion of  St  Claude  street  of  New  Orleans,  and 
which  parallels  the  tracks  of  the  defendant 
company,  and  which  tracks  are  located  anout 
75  to  80  feet  on  the  river  side  of  the  public 
road.  It  also  appears  that  a  train  of  frelg-bt 
cars  left  the  Frisco  crossing  at  about  the 
same  time  tha^  plaintiff  left  It  whitdi  is  about 
a  mile  and  a  half  above  the  Fazendevllle 
crossing,  where  the  accident  occurred.  The 
train  consisted  of  an  engine  and  12  box  cars 
which  were  being  backed  down  the  track  at 
a  somewhat  rapid  rate.  Tills  train  was 
properly  manned,  with  lookouts  on  the  for- 
ward end.  It  is  shown  that  the  engineer 
blew  his  whistle  at  the  half  mile  post  before 
reaching  the  crossing,  and  that  the  bell  was 
an  automatic  bell  which  was  being  rung  con- 
tinuously from  the  time  that  the  train  left 
the  Friscovllle  crossing.  It  Is  farther  shown 
by  defendant's  witnesses  that  they  were  with- 
in view  of  the  automobile  belonging  to  plain- 
tiff all  the  way  down  the  road,  and  that  they 
expected  it  to  continue  going  down  the  putv 
11c  road ;  Instead,  the  automobile  was  turn- 
ed at  Fazendevllle  crossing,  and  ran  in  front 
of  the  train  before  the  train  could  be  stopped; 
that  plaintiff  did  not  stop,  or  look,  or  llstoi 
before  going  upon  the  track ;  aqd  that  the 
lookouts  on  defendant's  train  gave  all  the 
necessary  warnings,  and  did  what  they  could 
to  avoid  the  accident 

It  Is  testlQed  by  plaintiff  and  one  of  his 
witnesses  that  although  they  and  the  train 
left  Friscovllle  at  about  the  same  time,  they 
did  not  see  the  train,  because  of  weeds  Inter- 
vening between  the  public  road  and  the  track. 
These  same  witnesses  testifled  that  they 
beard  no  bell,  or  whistle,  or  noise  of  the  mov> 
Ing  train,  although  after  having  turned  into 
the  Fazendevllle  crossing  they  stopped  the 
automobile  and  looked  and  listened. 

[11  Both  railroad  and  travelers  on  Inter- 
secting highways  "are  Charged  with  the  mu- 
tual duty  of  keei^ng  a  careful  lo(Aont  for 
danger,"  and  both  must  use  "the  degree  of 
diligence,  *  *  *  a  prudent  man  would 
exercise  under  the  drcumstances."  Ctmtl- 
nental  ImprovemKit  Go.  t.  Stead,  OS  U.  S. 
161,  24  L.  Bd.  408. 

The  evidence  la  dear  that  the  defendant 
company  was  keeidng  a  careful  lookout  for 
danger,  and  that  Its  emplc^es  were  diligent; 
that  the  bell  of  the  engine  waa  <verated  hy 
air.  and  that  It  waa  ringing  from  the  time 
the  train  left  Frlecovllle  until  tin  time  It 
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waa  Btoived  after  the  Kcddent;  tbat  the 
danger  rignal  wu  blown  at  tbe  amal  idaee; 
■nd  tbat  the  bell  and  BigniU  might  have  been 
heard  by  plalndfl  If  he  bad  been  Ustenlng 
therefor  all  the  time  he  was  on  the  pablic 
nmd.  It  is  further  tfiown  that  plaintiff  un- 
eqiectedly  turned  from  the  puUlc  road  Into 
a  cneslng,  monlng  at  right  angles  with  de- 
fmdant's  track,  without  atopphig  or  look- 
ing or  Ustenlng  for  danger  on  the  railroad 
track  whlidi  he  knew  he  was  about  to  cross. 

Plaintiff  and  one  of  his  witnesses  testify 
tbat  he,  while  on  the  FazendevlUe  crossing, 
stopped  his  automobile  before  he  reached 
the  railroad  track  because  of  a  man  and  his 
wheelbarrow  occupying  a  part  of  the  road- 
way on  the  river  side  of  the  track.  If  plain- 
tiff stopped  his  automobile  on  tbls  crossing, 
he  was  not  seen  to  stop  by  the  employes  of 
the  defendant  company,  who  were  on  the 
lookout.  And,  if  be  did  stop,  he  should  have 
stopped  sufficiently  close  to  the  railroad  track 
to  have  been  able  to  look  up  and  down  that 
track,  and,  If  he  stopped  his  automobile,  be 
should  have  seen  and  heard  the  moving  train 
on  the  track.  It  Is  equivalent  to  not  looking 
or  listening  If  one  fails  to  see  and  hear  a 
noisy  train  as  It  runs  over  the  track,  with 
bell  ringing  in  very  close  proximity  to  him. 

[2,  3]  If  a  traveler  falls  to  stop,  look,  and 
listen  before  crossing  a  railroad  track  In  the 
country,  he  Is  at  fault;  and  he  cannot  re- 
cover damages  because  of  Injuries  Inflicted 
because  of  a  collision  with  a  train  on  said 
track.  Tbe  testimony  of  plaintiff  to  tbe  ef- 
fect that  weeds  and  willows  intercepted  bis 
vision,  and  that  he  could  not  see  the  moving 
train  Is  contradicted  by  the  testimony  of  tbe 
crew  on  the  train  to  the  effect  tbat  the  au- 
tomobile was  witbln  their  view  all  of  tbe 
time  tbat  it  was  going  on  tbe  public  road. 
And  the  photographs  of  FazendevlUe  cross- 
ing show  tbat  the  train  and  the  auto  were 
within  view  of  one  another  at  that  crossing. 

There  is  some  evidence  on  tbe  part  of  plain- 
tiff that  some  of  tbe  weeds  along  tbe  track 
had  been  cut  after  the  date  of  the  accident ; 
but  the  only  weeds  shown  to  have  been  cut 
were  a  few  willows,  which  tbe  witness  said 
were  doubtless  cut  by  some  Italians  or  color- 
ed men  to  be  nsed  for  bean  poles  for  butter 
beans;  tbat  they  were  not  cut  down  by  tbe 
railroad  conpany ;  and  tbat  those  which  bad 
been  cut  were  on- tbe  lower  side  of  Fazoide- 
vllle  crossing,  which  could  not  have  affected 
the  Tlew  from  tbe  nn>or  dde  of  the  croaslug. 

Witnesses  for  tbe  defendant  testify  tbat 
thi^  were  trmesA  on  the  day  ct  the  accident, 
and  that  the  weeds  and  willows  did  not  ob- 
struct the  view  sufficiently  to  obscure  a  train 
on  the  track;  and  they  stood  on  the  crossing 
some  distance  from  tbe  track. 

It  was  the  duty  of  plaintiff,  before  crossing 
tbe  track,  to  have  stopped,  looked,  and  lis- 
tened; and,  where  It  Is  shown  that  tbe  Tlew 
was  nnobstmcted  and  the  accident  occurred 
In  tile  daytime,  It  Is  dear  tbat  tbe  train  was 
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in  lOaln  view  of  plaintiff  for  a  mUBdent 
length  of  time  before  the  acddmit  to  have  al< 
lowed  htm  to  realize  Its  iwesence,  and  to 
have  avoided  the  danger. 

In  the  ease  of  Tatnm  Bock  Island,  A.  dc 
U  B.  Co.,  124  La.  927,  SO  Sotfth.  798,  we  say: 

"As  tbe  deceased  could  bare  avoided  the  acci- 
dent by  tbe  exercise  of  tbe  least  degree  of  ordi- 
nary care.  It  is  useless  to  ingoire  into  tbe  partlo* 
□lar  acts  of  negligence  charged  against  tbe  de- 
fendant, as  none  of  them,  if  established,  would 
affect  the  result." 

And  in  Byma  Brown  v.  Ballroad  Co.,  42  La. 
Ann.  3S5,  7  South.  684.  21  Am.  St  Bep.  874, 
It  Is  said: 

"No  failure  mi  the  part  f»f  the  railroad  compa^ 
ny  to  do  its  duty  will  excuse  any  one  from  us- 
ing the  senses  of  sight  snd  hearing,  upon  ap- 
proaching a  raUway  crossing,  and  whenever  the 
due  use  of  either  sense  would  have  enabled  the 
injured  person  to  escape  the  daoger,  tbe  injury 
is  conclusive  evidence  of  negligence,  without 
any  reference  to  tbe  railroad's  failure  to  perform 
its  duty." 

[4]  Bren  If  the  weeds  bad  obstructed  plain- 
tiff's Tlew,  as  lie  dalms,  his  duty  to  stop, 
lo<^  and  listen  was  tbe  more  Incumbent  upon 
him.  We  say  In  Blackwdl  t.  Ballroad  Ca, 
47  Ia.  Ana  270.  16  South.  819,  49  Am.  St 
Bep.  371: 

"These  obstructions,  while  they  are  not  to  be 
lost  sight  of  In  considering  the  question  of  re- 
sponsibility, certainly  should  bave  suggested 
caution  to  travelers  about  crossing  the  traclu." 

And  In  Bamhlll  v.  Ballway  Co.,  100  La.  43, 
33  South.  68,  we  say: 

"The  greater  the  diflScnlty  of  seeing  and  hear- 
ing the  train  as  he  approaches  the  crossing,  the 
greater  cauticHi  the  law  imposes  upon  tbe  trav- 
eler." 

"The  travder,  however.  Is  rigidly  requir^  to 
do  all  that  care  and  prudence  would  dictate  to 
avoid  injury,  and  tbe  greater  the  danger  the 
greater  the  care  tbat  most  be  exercised  to  avoid 
it,  as  where,  because  oC  physical  infirmities, 
darkness,  snow,  fog,  the  indeniency  of  tbe  wea- 
ther, buildings,  or  other  obstructions  and  hin- 
drances it  is  more  than  usually  difficult  to  see 
or  bear,  greater  precaution  must  be  taken  to 
avoid  injury  than  would  otherwise  be  neoes- 
sary.** 

And  Mr.  Wilkinson,  in  his  work  on  Person- 
al Injuries,  In  commenting  on  tbe  case  of  N. 
T.  C.  &  H.  R.  B.  Co.  V.  Maldment,  168  Ted. 
21,  93  C.  C.  A.  413,  21  L.  B.  A.  (N.  S.)  704, 
says: 

"The  looking  and  listening  for  an  approaching 
train  should  be  made  at  a  time  and  in  a  place 
to  make  them  most  effective.  It  would  be  use- 
less to  look  where  tbe  sight  is  otwcured,  or  to  lis- 
ten where  other  greater  noises  drown  the  roar  of 
the  coming  train.  In  other  words,  the  precau- 
ticm  of  the  travelo-  should  be  reasonable,  and 
by  that  is  meant  such  precautions  as  a  reason- 
able man  would  exercise  in  tbe  ordinary  affairs 
of  life.  Because  of  the  fact  tliat  a  collision  be- 
tween a  train  and  automobile  endangers  not 
only  those  in  the  automobile,  bat  also  those  on 
board  the  train,  and  also  because  the  car  la 
mere  readily  controlled  than  a  horse  vebicle, 
and  can  be  left  by  the  driver,  if  neceesary,  tha 
law  exacts  from  bim  a  strict  performance  of  the 
duty  to  stop,  look,  and  listen  before  driving  up* 
on  a  railroad  crossing  where  the  view  is  ob- 
structed, and  to  do  so  at  a  time  and  place  where 
the  stopping  and  looking  and  listening  will  be  ef* 
fecdve.  We  dte  tbls  ^Udsion.  which  Js  a  little 
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oat  of  die  orflnarj,  although  It  Is  not  rendered 
by  the  ooarts  of  this  state,  for  the  reason  that 
the  greater  number  of  automobiles  now  in  nse 
will  soon  bring  about  their  quota  of  damage 
suits,  and  the  law  stated  is  correct  and  in  ac- 
cordance with  reason  and  principle,  and,  we  be- 
lieve, will  be  applied  when  the  questitm  is  pre- 
sented to  the  courts  of  Louisiana.  It  is  the  first 
decision  we  have  noted  from  the  federal  courts 
involving  the  rights  of  an  automobile,  and  for 
that  reason  we  thought  that  it  would  not  be 
amiss  to  include  it  in  this  work." 

In  the  Maidmait  Case  Just  referred  to  It 
was  said: 

"From  where  he  stopped  it  was  impossible  to 
see  up  the  track,  in  the  direction  the  west-bound 
trains  would  come  from,  further  than  180  feet. 
Trees  and  bushes  on  the  property  adjoining  de- 
fendants' right  of  way  cut  off  all  sight  of  the 
track  beyond  that  short  distance.   •   •  • 

"But  the  plaintiff  was  not  without  means  of 
crossing  in  safety.  A  second  man  was  In  the 
automobile.  He  could  have  gone  ahead  to  the 
east-bound  track,  or  Maidment  could  bare  safely 
halted  the  machine  there.  Instead  of  doing  this, 
and  without  sight  of  the  west-bound  track,  save 
for  the  very  short  distance  a  swift  train  would 
quickly  cover,  he  took  the  chance  of  dashing 
across." 

It  Is  not  possible  for  plaintUF  to  liave  taken 
the  care  whldi  be  says  he  took  on  the  day  of 
tbe  acddeot,  and  yet  to  taave  been  stntdc  by 
the  train  of  the  defendant  It  was  broad 
daylight,  wttb  the  automobile  and  train  pro- 
ceeding In  the  same  directloa  on  parallti 
roads.  The  automobile  suddenly  left  the  pub- 
lic road  and  went  onto  the  nusraderUle  cross- 
ing; and  plaintiff  and  bis  friends,  the  occn- 
pants  ot  the  antomobilek  had  their  attention 
on  other  things,  and  were  not  paying  atten- 
tion to  the  train,  m  vhat  vai  coins  about 
Chan.  He  was  at  fiiiilt,  and  cannot  recover 
'lamages. 

It  Is  tbereftne  ordered,  adjudged,  and  de* 
creed  that  the  judgment  ai^ealed  from  be  re- 
versed, and  that  there  be  Judgment  In  &ivor 
of  defendant  rejecting  plalntilTs  demand  at 
hie  cost 

MONROB^  O.  3^  takes  no  part 


(140  La.  82E> 

No.  20857. 
ABRAMSON  et  aL  v.  LARABBE. 
(Supreme  Court  of  Louisiana.    Jan.  15,  1917. 
Rehearing  Denied  Feb.  12,  1917.) 

(Syllabua  &y  th»  Court.) 

1.  HoioESTBAD  «s»7S  —  Hud  ow  Vaiolt  — 
GoNSTrrrnroNAL  Pbovisions. 

The  right  of  the  husband,  as  head  of  a  fam- 
ily, to  claim  a  homestead  exemption  to  the 
amount  of  |i2,000,  out  of  the  proceeds  of  the 
sals  of  the  tract  of  100  acres  or  less,  rai  whldi 
the  fiimily  resided,  is  conferred  In  express  temu 
by  article  244  of  tbe  Oonstitntion,  and  was  in- 
tended for  the  benefit  of  the  husbsnd's  wife  and 
children. 

[Ed.  Note.— For  other  eases^  see  Bomestead, 

Cent  Dig.  1  110.] 

2.  HOKESTXAD  <B»14  —  BZUmOir  —  OXHKB 

Pbopbktt. 

In  such  a  ease,  the  allegea  fact  that  the 
debtor  owned  other  property  than  his  home- 


stead, or  had  fraudulently  disposed  of  other 
property,  is  immaterial  and  irnlevant  to  tbe 
questicm  of  homestead  exemption. 

[Ed.  Note.— For  other  cases,  see  Hnoestcadr 
Ceut  Dig.  {  15.] 

Provoaty,  J.,  dissenting. 

Appeal  from  Ei^teentti  Judicial  District 
Oonxt,  Parish  of  lafiiyette;  WilUam  GamfH 
bell.  Judge. 

Action  by  Nathan  Abnunaon  and  oQiers 
against  Gha&  Q.  Larabee,  Chas.  O.  Lara  bee 
and  his  wife,  Bonnie  W.  Smith,  interranen 
and  opponents.  Judgment  for  plaintift,  al- 
lowing defeDdantaf*  homestead  exemption, 
and  pUdnUffs  appeal.  Afllrmed. 

Jerome  Moutou  and  Chas.  D.  CafFery, 
both  of  La  Fayette,  for  appellants.  Jerome 
E.  Poche  and  George  P.  Lessley,  both  of  La 
Fayette,  and  Gas  Moss,  of  Wianfleld,  for 
appellees 

LAND,  J.  We  moke  the  following  ex- 
tracts from  the  brief  filed  in  behalf  of  tbe 
plaintiffs  and  appellants: 

"The  issue  in  this  case  is  briefly  stated. 
PlaintUb  being  the  holders  of  a  note  against  the 
defendant  Charles  Q.  Larabee,  secured  by  mort- 
gage, obtained  Judgment  agidiut  him,  and  in 
due  course  caused  the  property  mortgaged  to  be 
seized  and  advertised  for  sale. 

"Defendant  thereupon  set  up  a  honestead 
claim  to  the  property,  or  fai  the  evmt  of  it» 
selling  for  more  than  92j000t  prayed  to  be 
awarded  the  amount  to  this  azdnsioa  of  the  sda- 
ing  creditors." 

"The  property  having  brought  more  than  92,- 
000,  and  his  right  to  tiie  homestead  having  been 
recognised  by  the  lower  court,  this  amount  has 
been  ordered  paid  to  him  by  reference  oat  of 
the  proceeds  ot  the  salev  and  plaintifls  have  ap- 
p«ded." 

^'PlaintUb  do  not  dny  that  d^endant  was 
a  man  of  family,  living  on  the  property  in  giieii- 
tlon,  but  tbey  contend  that  the  homestead  right 
provided  by  law  for  an  honest  debtor  in  des- 
titute dmnmistances,  and  not  for  one  who  ille- 
gally and  fraudulentJy  disposes  of  propoty  cov- 
ered by  the  mortage  sought  to  be  enforced." 

The  only  special  reason  urged  in  plain- 
tiff's answer  to  the  peUtlon  of  InterrentlOD 
why  the  homestead  claim  of  the  interrenen 
should  not  be  recognized  was: 

"That  the  said  exemption  is  one  provided  for 
the  destitnte,  and  that  aatd  interveners  are 
in  possession  of  means  in  excess  of  said  exemp- 
tion." 

It  Is  not  claimed  that  the  evidence  shows 
that  the  wife  of  the  defendant  owned  and 
was  in  the  actual  enjoyment  of  property  or 
means  to  the  amount  of  ^,000.  Const  art 
244. 

In  White  r.  Glvens,  20  La.  571,  It  was 
held  that  tbe  fact  that  the  debtor  had  other 
pr(^rty  than  bis  homestead  at  has  fntnd- 
olently  disposed  of  other  property  does  not 
affect  the  exempti<m  of  the  homestead,  If  his 
condition  brings  him  within  the  (^wratton 
of  the  homestead  law. 
The  coort  in  tliat  case  said,  inter  alia: 
"The  law  exonpts  the  homestead ;  and  lAeA- 
«  the  defendant  In  exemption  has  other  proper* 
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ty  or  •  •  •  hai  made  fraudulent  or  ficti- 
tious sales  of  oilier  propertTt  it  is  not  material 
for  UB  to  inqubre,  because  the  exemption  is  sper 
cificallr  of  the  homestead,  and  that  cannot  be 
■old  wider  execatkni  whether  the  defendant  has 
other  property  or  not." 

"If  White  has  disposed  of  his  property  fraud- 
ulently or  by  simulated  titles  that  property  may 
tM  pnnraed  by  his  judgment  creditors:  but  no 
«et  oi  White,  hoverer  fraudulent,  touchinK  otb- 
«r  property  can  deprive  him  and  hii  family  of 
fhe  exflmptloii  of  m  homestead." 

TbB  case  of  Wblte  r.  OiTena  ma  followed 
in  Tolbert  v.  Freeman,  130  ta.  47,  67  South. 

oso. 

[1,2]  In  this  caae  the  defendasfs  home- 
atead  waa  leatricted  to  the  amount  of  $2,000, 
out  of  the  proceeda  of  the  sale  of  the  100 
acres  or  less  on  which  defendant  and  his 
family  resided.  Const  art  244- 

Hence  the  dlsposttloo  of  oOur  property 
nut  subject  to  this  hoanesteaa  dalm  cannot 
ftCFect  the  sltnatlon. 

Under  said  article,  the  benefit  of  the  ex< 
eniptlon  la  extended  to  the  deMor,  as  "a  head 
of  a  family"  or  a  person  baring  some  other 
person  or  persons  dependent  on  him  or  her 
for  support;  and  the  benefit  of  the  exemp- 
tion may  be  daimed  the  snrvlTing  sponse, 
or  minor  child  or  elilldren  of  a  deceased  ben- 
eficiary. 

Const,  art  246  makes  the  written  consent 
of  the  wife  necessary  to  any  wairer  of  the 
boraestrad  by  the  husband. 

Judgment  affirmed. 

PROVOSTT,  J.,  distlngaiahes  this  case 
from  those  where  the  home  itself  Is  being 
claimed,  and  not  money,  and  dissents. 


<140  La.  8SS) 

No.  21202. 

IRBX  T.  HABHIilT,Ti. 

(Supreme  Court  of  Louisiana.   Jan.  16,  1911, 
Rebearing  Denied  Feb.  12,  1017.) 

(ayllahiu     Bmorial  Staff.) 

1.  Hauoious  Pbosboution  «s>{i6— Oboquds 
OF  AcnoM. 

To  maintain  suit  for  malicious  prosecution, 
a  prima  facie  esse  that  the  proeecutitm  waa 
witlioat  probable  cause '  most  be  alleged  and 
proven  by  showing  that  the  prosecution  ter- 
minated in  plaintiff's  favor,  either  by  acquittal 
or  abandonment 

[Ed.  Note.— For  other  eases,  see  Malicious 
Prosecution.  Cent  Dig.  If  106-110.] 

2.  Hauoioub  Pboseoutiow  ®=>85(2)— Suin- 
oiKROT  or  Evidence  —  Tebmihation  or 

PBOSECDTIOIT. 

Where  a  prosecution  for  embezzlement  was 
abandoned  as  the  result  of  compromise,  solicited 
by  the  accused,  this  was  not  sndi  an  equivalent 
of  an  ac9uittal  as  to  justify  a  suit  for  malicious 
prosecution. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  {  77.] 

3.  Maxioxoiis  PnoSEOtmoN  «:956— Pbobabu 
Oavbe.  , 

Where  plalnttlt  In  malldous  prosecution  suit 
did  not  show  the  equivalent  of  an  acquittal  In 


the  prosecution  complained  of,  the  trial  court 
cannot  go  into  question  of  probable  cause. 

[Ed.  Note.— For  other  ca«es,  see  Malicious 
Prosecution,  Cent.  Dig.  112-116.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  John  H.  I«and,  Judge. 

Suit  by  N.  F.  Irby  against  S.  P.  Harrell. 
Judgment  for  defendant,  and  plaintiff  ap> 
peals.  Affirmed. 

Hnrff  ft  Roberts,  of  Sbreveport.  and  Ste- 
pbMia  &  Rai^l,  of  Oonshatta,  for  appel- 
lant Wise,  Randolph.  RendaU  &  Freyer,  L. 
a  BuUer,  and  John  B.  Files,  aU  of  Bhreve- 
port  for  ^pellee. 

PROTOST;.  J.  This  Is  a  salt  for  maU- 
dons  prosecution,  based  on  the  fact  that  the 
defendant  caused  the  plaintiff  to  be  arrest- 
ed on  a  chai^  of  embenlemeiU;. 

[1,2]  Vsor  the  maintenance  of  a  snlt  of 
this  kind  a  prima  fade  case  of  the  proaecn- 
tlon  having  been  without  piobable  canse 
must  be  made  oirt,  by  all^tlon  and  proof  of 
the  prosecntlon  having  terminated  favoraMy 
to  the  plaintiff.  In  other  words,  the  ques- 
tion of  probable  cause  vtf  non  must  first  have 
been  fought  out  in  the  court  of  the  prosecu- 
tion; and  there  must  have  been  an  acquittal, 
or  else  an  abandonment  of  the  prosecution 
eqnivaloit  thereto.  Orenilea]^  voL  2,  p.  449; 
StarUe,  Mall<dous  Prosecution;  26  66; 
2  U  R.  A.  (N.  S.)  027  note.  In  this  case  the 
prosecution  was  abandoped,  but  only  as  the 
result  of  a  compromise— of  a  compromise  en- 
tered Into  at  defendant's  Instance.  An 
abandonment  thus  solicited  by  plalnttCf,  and 
brought  about  by  a  oonq>r<Mnlse,  la  not  the 
equivalent  of  an  acquittal. 

[3]  Perhaps  plalntlfl  would  have  been  ac- 
quitted If  tried;  and  perhaps  this  court 
would  find  upon  Investigation  of  the  facts 
that  there  was  no  probable  cause  for  the 
prosecution  although  the  learned  trial  judge 
found  otherwise,  and,  indeed,  would  seem  to 
have  come  to  the  conclusion  tiiat  plaintiff 
was  guilty;  bat  the  court  in  which  a  suit 
of  this  Icind  Is  brought  cannot  go  Into  the 
inquiry  of  probable  cause  vel  non  unless  a 
previous  acquittal,  or  its  equivalent  shall 
first  have  opened  the  door  for  sudi  litqulxy, 
Autlioritles,  supra.  T3ds  In  the  present  caae 
has  not  been  don& 

Judi^nent  afflnaad. 


No.  ^210.  O^n  La.  8S»} 

STATE  V.  EMILBL 

(Supreme  Court  of  Louisiana.   Oct  16,  1016. 
Rehearing  Denied  Feb.  12,  1917.) 

(ByfUOmt  &y  «A«  0(mn.) 
1.  Obiminal  Law  «=»060— Tbial— Rkadhto 

OF  iNTORlfATtON. 

In  a  criminal  prosecution  wherein  the  de- 
fendant may  waive  the  reading  of  the  bill  of 
Indictment  or  informatitm,  he  cannot  success- 
fully complain,  after  conviction  and  in  a  mo- 
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tion  In  arrest  of  Jodgment,  ,tliat  tht  officer  who 
read  to  him  the  indictment  or  information  on 
arraiipiment  was  not  qualified  to  act  as  clerk  of 
court 

fEd.  Note.— £V>r  other  cases,  see  Orimiaal 
Law.  Cent  Dig.  H  1536,  1537.] 

2.  Cbiuhtal  Law  i8=>692,  968(7)— Swbabixo 
Witnesses  —  Objection  —  Peesumption- 
Motion  in  Akbest  of  Judgment. 

The  fact  that  the  oath  was  administered  to 
the  witnesses  in'  a  criminal  prosecutifm  b;  an 
officer  who  was  not  qualified  to  administer  the 
oath  or  to  serre  in  the  capadtv  of  cltn-k  of  court 
is  an  itregularltr  or  informalit?  to  which  the 
defendant  must  object  when  the  testimony  is 
offered,  or  it  will  be  presumed  that  he  had  no 
objection  to  it  Having  had  the  opportunity 
of  being  acquitted,  the  defendant  cannot,  after 
conviction,  by  motion  in  arrest  of  Judgment, 
complain  of  the  manner  in  which  the  witnesses 
who  testified  against  him  on  th«  trial  were 
sworn. 

[Ed.  Note. — For  other  casei,  see  Criminal 
Law,  Gent  Dig.  »  1829.  2480,  2435..2436.] 

3.  OoirBiTruTion.u:.  Law  «s»I2  —  Conbtitd- 
noNAun  OF  SvATtm  —  Right  to  Qobs- 

noN. 

One  who  has  been  ctmvicted  of  violating  a 
criminal  statute  has  no  interest  in  demanding, 
by  motion  in  arrest  of  jndgment,  that  the  court 
pass  upon  the  constitutionality  of  sections  of 
the  statute  that  are  not  relevant  to  the  provi- 
sions which  he  was  convicted  of  violating. 

[Ed.  Note.— £'or  other  cases,  see  Coustltation- 
al  Law.  Gent  Dig .  H  39^ 

A^/peal  from  Clt7  Ooart  4jt  Shrev^rt; 
David  B.  Samuel,  Jadse. 

A.  Emile  was  conricted  of  opeFadng  a  blind 
tiger  In  violation  of  law,  and  txom  the  con- 
victLon  and  aentoice,  be  appeals.  GonvlctloD 
and  sentence  affirmed. 

Charles  F.  Crane,  of  Shreveport,  for  ap- 
pellant A.  V.  Coco,  Atty.  Gen.,  and  W.  A. 
Mabty,  Diat  Atty.,  and  S.  I.  Poster.  Asst 
Dist  At^.,  both  of  Shreveport  (Vernon  A. 
Coco,  of  UarkavUlev  of  counsel},  for  tbe 
State. 

O'NIELL,  J.  The  defendant  was  found 
guilty  of  operating  a  blind  tiger,  made  un- 
lawful by  Act  No.  8  of  1915;  he  waa  sen- 
tenced to  pay  a  fine  and  be  imprisoned,  and 
has  appealed  from  the  conviction  and  sen- 
tence. He  relies  on  a  bUl  of  exceptions  tak- 
en to  tbe  overruling  of  bis  motion  in  arrest 
of  judgment  The  motion,  filed  after  the 
conviction,  but  before  tbe  sentence  was  pass- 
ed, Is  founded  upon  the  statements:  (1)  That 
the  oath  taken  by  the  witnesses  who  testified 
against  him  on  the  trial  was  not  valid;  and 
<2)  that  tbe  arraignment  was  not  valid ;  and 
it  was  based  upon  the  further  contention  that 
Act  No.  8  of  1915  Is  unconstitutional  and  In- 
valid, in  that  It  violates  article  7  of  tbe  Con- 
stitution of  this  state.  In  so  far  as  it  pro- 
vides for  an  unreasonable  si?areb  and  seizure 
and  does  not  As.  a  minimum  nor  a  maximum 
amount  of  liquor  In  the  provision  that  a  place 
suspected  of  being  a  blind  tiger  may  be  search- 
ed, and  that  any  spirituous  or  Intoxicating 
Uquor  on  such  premises  may  be  seized. 

Tbe  defendant's  contention  that  be  waa 


not  legally  arraigned  i^rs  to  tbe  fact  that 
tbe  statnte  creating  the  city  court  of  the  dty 
of  Shreveport  provides  that  the  judge  shall 
be  ex  officio  clerk  of  that  court;  whereas, 
in  this  case  It  appears  that  a  police  officer 
acted  as  clerk  of  the  court  and  read  the 
(:1  arge  to  the  defendant  when  be  was  called 
for  arraignment  Tbe  statement  per  curiam 
in  the  bill  of  exceptloa,  however,  recites  that 
the  judge  asked  the  accused  whether  he  was 
guilty  or  not  guUty,  and  that  the  plea  of  not 
guilty  was  addressed  to  tbe  Judge.  Inas- 
much as  the  defendant  might  have  waived 
the  reading  of  the  charge  in  this  case,  there 
Is  no  merit  In  his  complaint  that  the  charge 
was  read  by  cme  who  was  perhaps  only  the 
de  facto  clerk  of  court 

^e  contention  that  tbe  oatb  taken  by  tbe 
witnesses  In  the  case  was  not  administered 
In  tbe  manner  required  by  law  is  based  upon 
tbe  fact  that  tbe  police  sergeant  acting  as 
clerk  of  court,  administered  the  oath.  In  tbe 
statement  per  curiam,  the  Jndge  gives  his 
reasons  for  overruling  the  motion  in  arrest 
of  judgment,  with  regard  to  this  ocouplaint: 
(1)  That  no  objection  was  made  by  the  de- 
fendant or  bis  attorney  when  the  oatb  was 
administered  to  tbe  witnesses,  or  until  after 
the  conviction;  and  (2)  that  the  police  ser- 
geant waa  a  notary  public,  qualified  to  ad- 
minister the  oath. 

[1, 2]  Our  opinion  la  that  the  Judge  of  the 
city  court  of  Shreveport  who  Is,  by  virtue  of 
hia  ofllce,  clerk  of  that  court  should  admin- 
ister the  oath  to  the  witnesses.  A  police 
officer,  though  he  be  also  a  notary  public, 
is  not  the  proper  officer  to  swear  the  witness- 
es in  the  trial  of  a  lawsuit  But  we  are 
also  of  the  opinion  that  the  defendant's  ob- 
jection to  tbe  manner  in  which  the  oath  was 
administered  in  this  case  came  too  late.  The 
fact  that  the  error  la  apparent  on  the  face 
of  the  record,  or,  as  In  this  case,  Is  admitted 
by  the  trial  judge,  is  not  In  Itself  a  cause 
for  setting  aside  the  conviction  on  a  motion 
in  arrest  of  Judgment  The  error  in  this 
case  was  an  informality  or  Irregularity  to 
which  the  defendant  should  have  objected 
when  It  was  committed  If  he  intended  to  ob- 
ject at  all.  The  situation  Is  very  much  tbe 
same  as  If  the  statements  of  witnesses  who 
were  not  sworn  at  all  had  been  introduced  in 
evidence  against  the  defendant,  without  any 
objection  on  bis  part  In  the  case  of  State 
V.  Jackson,  25  La.  Ann.  537,  it  was  held  that, 
having  had  the  benefit  of  the  trial  and  an 
opportunity  to  be  acquitted,  the  defendant 
could  not,  after  conviction,  successfully  com- 
plain of  an  Informality  or  Irregularity  in 
the  drawing  of  the  jury.  In  State  v.  Nunez, 
26  La.  Ann.  605.  It  was  held  that  the  ol>- 
Jectlon  that  the  party  who  filed  the  informa- 
tion as  district  attorney  pro  tempore  was  not 
appointed  to  that  office,  and  that  his  official 
act  was  null,  could  not  be  successfully  urged 
in  a  motion  in  arrest  of  Jadgment,  but  should 
have  been  urged  before  the  defendant  went 
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to  trial.  In  State  T.  Swtft,  14  La.  Ann.  827. 
It  waa  beld  that  an  objection  to  the  method 
of  drawliw  and  Impaneling  the  graqd  Jury 
eame  too  late  In  a  motion  In  arrest  of  Judg- 
ment Tb&t  decbidon  waa  cited  with  approval 
In  State  UUUcan,  IS  La.  Ann.  6S7,  where 
it  waa  said  that  a  defect  merely  of  form,  In 
the  Indictment  or  In  the  proceedings  In  a 
criminal  prosecution,  however  apparent  on 
the  face  of  tlie  record,  could  not  be  the  basis 
for  a  motion  In  arrest  of  Judgment 

[>]  Tb9  validity  of  the  verdict  and  aea- 
tence  appealed  from  does  not  depend  upon 
the  constitutionality  or  validity  of  that  sec- 
tion  (seoUon  S)  of  Act  No.  8  of  1916,  au- 
thoring an  officer  to  search  any  place  sus- 
pected of  being  a  blind  tiger  and  to  seize 
any  intoxicating  liquor  found  in  such  place, 
and  to  bring  Into  court  all  persons  found  tn 
such  place,  along  with  the  liquors.  The 
record  in  this  case  does  not  dlsdose  that 
the  place  In  n1il(^  the  defendant  was  accus- 
ed of  operating  a  blind  tiger  was  subjected 
to  an  unreasonable  aearch,  or  that  any  liquor 
waa  a^zed,  or  that  he  was  brou^t  into  court 
without  a  warrant  fen*  his  arrest  He  cannot 
r-equlre  the  court  to  pass  upon  the  constitu- 
tionality or  validity  of  provisions  of  the  stat- 
ute that  are  entirely  Irrelevant  to  the  issues 
presented  and  do  not  concern  him  In  this 
case^  See  State  v.  Doremus,  137  La.  269. 
270.  68  South.  60S.  If  the  section  of  the 
law  with  regard  to  the  search  of  a  place 
suspected  of  being  a  blind  tiger  and  the  sei- 
zure of  intoxicating  liquors  found  there 
should  be  held  unconstitutional  and  Invalid, 
the  invalidity  of  those  provisions  of  the  law 
wouiu  not  aftect  the  sections  of  the  statute 
defloiog  a  tdlnd  tiger  and  declaring  It  a  mis- 
demeanor to  operate  one. 

The  conviction  and  sentence  appealed  from 
are  affirmed. 


a4ft  Ut.  811) 


No.  22313. 
STATE  V.  BATES. 


(Suptenie  Coart  of  Louisiana.    Jan.  16,  1017. 
Rehearing  Denied  Feb.  12.  1917.) 

(SyUabiia  hy  the  Court.) 

1  Ceiminal  Law  «='942{2)— Newlt  Disoov- 
■BED  Evidencb^Impeachino  Testihort. 
The  oral  statements  of  a  Bt&te  witness  made 

after  veidict,  and  impeaching  his  own  teatimony 

u  given  at  the  trial,  furmah  no  legal  basia 

for  grantiiig  of  a  new  trial. 
[Ed.  Note.— For  other  caaes,  see  Orlminal 

Law,  Oent  Dig.  ||  2316,  23S2.] 

2.  Cbimtnal  Law  «=»398(1)— DEMONSTEATiva 

SviDEKCB  AS  Best  Evidence. 
Where  the  deceased  died  from  a  fracture  of 
his  skull,  the  skull  Itself  fs  best  evidence  of  the 
location  and  extoit  of  the  wound. 

[Ed.  Note.— IV>r  other  eases,  see  Oziminal 
LaVTCettt  Dig.  H  819-881.] 

8>  Gkiminai.  Law  fr=»6e0(2) — Trial— Separa- 
tion or  WmtwsKS— DisoBErioiT  or  Consx. 
The  exception  of  a  d^uty  sheriff  from  an 


order  directing  a  aQtaradon  ct  flifl  witoesses 

is  within  the  sonnd  discretion  ol  the  court. 

[Ed.  Note.— K>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1550-1554,  1666.] 

4.  WiTNESfisa  «=>287(4)  —  Rb-Exahinatiom 
—Scope. 

Where  a  witness  has  been  cross-examined  as 
to  certain  statements  made  daring  a  certain 
conversation,  he  may  be  re-ezamued  on  the 
whole  conversation. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent  Dig.  f  1002.] 

5.  Cbiuinai.  Law  «=>1141(2)  —  Bulino  on 
EviDENCB— Exception— Atfieitance. 

Where  the  judge  overruled  an  objection  to 
certain  testimony  as  immaterial  and  irrelevant 
his  ruliae  will  be  affirmed,  when  the  bill  of  ex- 
ception laUs  to  show  that  the  testimony  had 
no  bearing  on  any  material  or  relevant  issue  of 
the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SJ  3016,  3022.] 

6.  Criminal  Law  q=»95S(1)  —  Appbai.  —  Mo- 
tion EOB  New  Tbial— AmoAviT. 

The  trial  judge  may  disregard  an  affidavit 
annexed  to  a  motion  for  a  new  tr^l,  where  it 
contradicts  asdisputed  facts  proven  on  the  trial. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Lawt  Oent  Dig.  }  2396.] 

CNiell,  dissenting. 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa ;  Robert 
S.  Ellle,  Judge. 

Blilton  Bates  was  convicted  of  mandauf^- 
ter,  his  motion  tor  a  new  trial  was  'overrul- 
ed, and  be  appeals.  Affirmed. 

Ponder  &  Ponder,  of  Amite,  and  H.  E. 
Strickland,  of  Baton  Rouge,  for  appellant 

A.  V.  Coco,  Atty.  Gen.,  and  W.  H.  McClen- 
don,  Dlst.  Atty.,  of  Amite  (R.  R.  Reid  and  B. 

B.  Purser,  both  of  Amite,  and  Vernon  A. 
Coco,  of  Marksvllle,  of  counsel),  for  the  State. 

LAND,  J.  The  defendant  was  Indicted  for 
the  murder  <tf  John  Droban. 

The  first  trial  resulted  In  a  mistrial.  On 
the  second  trial,  the  jury  found  the  def^d- 
ant  guilty  of  manslaughter,  and  recommend- 
ed him  to  the  mercy  of  the  court. 

The  defendant  filed  a  motion  for  a  new 
trial,  which,  after  a  bearing,  was  overruled, 
and  thereuiwn  the  defendant  was  sentenced 
to  Imprisonment  at  hard  labor  In  the  state 
penitentiary  for  not  less  than  7  years  and  for 
not  more  than  16  years. 

The  defendant  has  appealed,  and  relies  for 
reversal  on  several  bills  of  exception. 

The  bin  relating  to  the  competency  of  a 
certain  juror  has  been  abandoned. 

[2]  The  bill  relating  to  the  otter  by  the 
state  of  a  part  of  the  fractured  skull  of  the 
decreed  Is  without  merit 

The  skull  was  the  best  evidence  of  the  lo- 
cation and  extent  of  the  fracture,  and  was 
offered  to  correct  any  variance  In  the  de- 
scriptions of  the  fracture  by  the  physicians 
who  testified  on  the  trial  of  the  case.  The 
same  skull  had  been  produced  In  court  on 
the  first  trial. 

[3]  The  bin  relating  to  the  exception  of  a 
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oertalQ  deputy  sheriff  fnmi  an  order  for  tbe 
Beverance  of  the  witnesses  was  not  wdl  tak- 
en. The  judge  states  tbat  "It  la  a  rule  of 
court  that  all  court  <^cers  are  exempt  from 
an  order  of  severance." 

We  know  that  tbls  Is  ttae  nsnal  practice  In 
district  coarta.  The  matter  of  separation  of 
witnesses  is  one  In  the  sound  discretion  of 
the  trial  judge. 

[4]  Another  bill  recites  that  Fendlason,  a 
deput;  sheriff,  a  state  witness,  was  asked  on 
cross-examination  by  defendant's  coonael  If 
on  a  certain  occasion  he  bad  a  private  con- 
versation with  one  Harrell ;  that  the  witness 
replied,  "No,"  that  he  had  no  recollection  of 
it;  did  not  think  he  had;  that  connsel  for 
defendant  then  asked  the  witness  If  he  did 
not  on  that  occasion  take  Harrell  off  to 
themselves  and  oftex  him  $10  and  his  expens- 
es if  he  would  swear  ttiat  he  heard  the  de- 
fendant soy  that  he  bad  killed  John  Droban, 
and  that  the  witness  replied,  "No,"  be  did 
not ;  there  was  no  such  conversatl<m. 

On  bis  reexaminatiim  tbe  witness  stated 
tbat  on  tbe  occasion  referred  to  be  talked 
with  Harrell  In  the  presence  of  others,  and 
if  they  got  slightly  apart  from  tbe  crowd,  be 
did  not  recollect  It. 

Defendant's  couna^  objected  to  tbe  wit- 
ness stating  any  conversatlcm  he  had  with 
Harrell  other  than  tbe  private  conversation 
referred  to  in  the  crosB-examlnatlon.  This 
ohJectloD  was  properly  overruled.  There  was 
but  one  conversation,  and  evidence  as  to  all 
that  was  said  at  the  time  was  relevant  and 
pertinent  to  the  subject-matter  of  tbe  crosa- 
examinatkm.  Marr'a  Crim.  Juris,  of  La^  p. 
748. 

[I]  Anof^  biU  relates  to  a  question  pro- 
pounded by  the  prosecution  to  Mrs.  Drahcm, 
the  mother  of  the  deceased,  aa  to  the  differ- 
ence in  the  otmdltlon  of  the  deceased  when 
brought  home  at  tbe  time  of  the  bomicldet 
and  when  previously  brought  home  In  an  in- 
toxicated condltlMi.  Defendant's  connsel  ob- 
jected on  the  ground  that  tbe  matter  was 
immaterial  and  Irrelevant,  and  called  for  tbe 
opinion  of  tbe  witness.  The  court  overruled 
the  objection,  at  the  same  time  instructing 
the  witness  not  to  give  any  opini<m,  but  to 
describe  tbe  physical  difference,  if  any,  there 
was. 

Tbe  witness  answered  that  on  tbe  former 
occasion  the  deceased  was  limber  and  on  the 
last  occasion,  was  stiff. 

It  Is  impossible  for  us  on  the  meager  show- 
ing made  by  the  Un  of  exception  to  say  that 
the  testimony  was  immaterial  and  irrelevant 
It  may  have  been  pertinent  to  some  Issue  in 
tbe  casew  The  Judge  ruled  that  the  evidence 
was  relevant  and  material,  and  tbe  bill  mere- 
ly alleges  the  contrary.  The  presumption  Is 
that  tbe  ruling  was  correct 

[I]  The  defendant  filed  a  motion  for  a  new 
trial  on  several  grounds  which  was  overruled 
by  the  Judge  in  a  per  curiam  setting  forth 


the  £ads  ct  On  caae  and  tbe  leawns  fat  Ids 
action. 

No  evidence  was  offered  on  the  trial  of  tba 
motion  for  a  new  trial,  but  several  affidavits 
were  filed  therewith  to  support  the  grounds 
of  newly  discovered  evidence. 

The  first  ground  is  that  Fred  Crawford, 
tbe  only  eyewitness  tor  tbe  state,  tbe  day 
after  the  conviction  of  the  defendant,  stated 
to  several  persons: 

"Well  Red  Bates  wss  convicted,  but  ought 
not  to  have  been." 

"Because  he  did  not  fciU  John  Dnriian,  but  I 
know  who  did  UU  him." 

This  ground  is  supported  by  the  affidavits 
of  four  men  giving  time  and  place  of  the 
statement  The  motion  for  a  new  trial  repre- 
sents tbat  Crawford  on  the'  next  day  dis- 
appeared for  parts  unknown. 

Tbe  second  ground  Is  supported  by  the  affi- 
davit of  one  Murry  Brumfild  to  tbe  effect 
tbat  Easley  and  Drohaa  were  cursing  each 
other,  and  Kasley  'hit  Drohan  on  the  head 
with  a  quart  bottle  and  knocked  blm  down; 
that  Drohan  Jumped  up  and  they  clinched, 
and  both  fell  together;  that  Varnado  and  tbe 
defendant  went  over  to  separate  them ;  that 
both  Easley  and  Droban  were  drunk;  and 
tbat  Fendlason,  the  dty  marshal,  pl<^ed 
them  both  up  and  put  them  In  a  car. 

The  last  affidavit  may  be  disregarded  on 
tbe  ground  that  the  motion  discloses  no  dili- 
gence whatever  to  discover  tbe  witness,  and 
to  secure  bis  attendance  on  the  second  trial 
of  tbe  case.  Moreover,  the  statements  in  the 
affidavit  are  contradicted  by  the  undlspnted 
testimony  In  tbe  case  as  shown  by  the  fol- 
lowing extract  from  the  reasons  assigned  by 
the  trial  Judge: 

"AH  the  testimony  showed  that  John  Drohan, 
the  deceased^  had  been  with  a  number  of  young 
men,  in<dudmg  defendant  at  or  near  a  negro 
dance  hall  In  the  upper  part  of  ^e  town  <^ 
Kentwood,  nearly  all  afternoon;  tliat  deceased 
and  Tom  Easley,  another  youth,  were  In  a  fisti- 
cuff fight,  with  deceased  on  top  beating  Easley, 
when,  this  being  reported  to  defendant  Bob  Var- 
nado, a  deputy  aheriff  at  that  time,  and  several 
others,  who  were  about  75  yards  away,  they 
went  down  there  and  separated  tbem,  or  rather 
pulled  Dnriisn  off  Easley." 

As  to  Fred  Crawford,  witness  for  tbe  pros- 
ecution, tbe  Judge  states  that  be  testified 
tbat  Drohan  stood  up  and  E^ley  remained 
on  tbe  ground;  tbat  Droban  said,  "You 
Southem  sons  of  bitches  can't  run  it  over 
me;"  whereupon  Bates  struck  him  a  swing* 
Ing  blow  on  tbe  head  and  he  fell,  and  tbat 
Varnado  and  tbe  defendant,  dose  personal 
friends,  who  bad  been  Jointly  diarged  be- 
fore with  fdony,  denied  Crawford's  state- 
ment 

Tbe  Judge  further  stated  that  tbe  evidence 
redted  by  blm  showed  tliat  the  fracture 
could  not  have  been  caused  with  the  naked 
fist  and  tbat  tbe  testimony  convinced  blm, 
and  convinced  tbe  Jury,  tbat  tbe  defendant 
struck  deceased  with  some  blunt  Instrument, 
whldi  was  nnsosn  by  any  of  tbe  witnesses 
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whet  could  tell  what  It  was,  and  tberttoy  cai»> 
ed  his  death. 

The  judge  stated  that  Crawford  as  a  wit- 
nesa  was  hostile  to  the  state;  and  his  exami- 
nation disclosed  that  on  the  trial  of  the  case 
be  went  back  of  his  statement  before  the 
coroner's  jury,  that  the  defendant  had  some- 
thing In  hla  liaud  when  he  struck  Drohan. 

[1)  The  qiuestlon  before  us  Is  whether  the 
Judge  below  erred  In  holding  that  Crawford's 
verbal  statements  after  the  oonvlctloii  of  the 
defendant  did  not  warrant  the  granting  of  a 
new  trial. 

The  only  legal  effect  of  snch  statements  Is 
to  Impeach  the  credibility  of  the  witness,  and 
it  Is  settled  beyond  controversy  that  a  new 
trial  will  not  be  granted  for  any  sndi  pur- 
pose. Marr's  Crlm.  Juris,  of  La.  p.  830, 
note  (c). 

In  a  stronger  case  where  a  state  witness 
testified  that  his  statem^ts  on  the  trial  were 
falser  and  were  coerced  by  threats,  we  held 
that  the  oTermling  of  the  motion  for  a  new 
trial  based  on  such  testimony  was  within  the 
sound  discretion  of  the  trial  Judge.  State  t. 
Doyle,  138  La.  860,  70  South.  322. 

In  this  case  we  have  the  mere  say-^o  of  the 
state  witness,  who  the  naxt  day  "d^ppeared 
for  parts  unknown,"  as  allied  In  Uia  motloD 
for  a  new  triaL 

Jndgmait  alBrmed. 

OnXTKJJL,  3^  dlflsentb 
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No.  21207. 

BBYNAIJD  T.  FABAOHBB. 

(Snprone  Court  of  Louisiana.   Jan.  IS,  1917. 
Rdtearinc  Denied  Feb.  12,  1917.) 

{Syttabvt  ht/  tht  Otmrt,) 

1.  Affbal  and  Ebbos  «=s>1008(1)— Qttestions 

OP  Paci^-Cohclusiveness. 
me  findings  of  the  jury  and  trial  judge  on 
questions  of  fact  will  not  be  disturbed,  unless 
clearly  erroneous. 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  8860-3876,  8948.] 

(Additional  SiflMMU  by  Biitoriai  Staff.) 

2.  Damages  «s>132(1S)  —  Inadiqvatb  Dah- 

AGKS— PEBSONAI.  InJUBT. 

A  verdict  of  $2,000  for  plaintlfl,  a  laborer, 
47  years  of  age,  earning  $10  per  week,  for  frae- 
turea  of  the  tibia  and  fibia,  which  after  a  year 
and  a  half  left  a  deformity  and  a  permanent 
lameoeBB  and  incapacity  for  cootinoed  work  and 
caosed  physical  and  mental  pain,  was  Inadequate 
and  would  be  Increased  to  $iB,500. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  S  396.] 

O'NieU,  J.,  diasentins  in  part 

Appeal  fnmi  CSrll  District  Ooort,  Pariah 
of  Orleans;  Fred  D.  King,  Judge. 

Action  b7  I<anlB  Bejrnand  agalnit  "Peter 
Fabacher,  in  irtildi,  after  bla  death  pendli^ 
appeal,  hla  widow,  Mia.  Sophie  Wendllng 
Fabacher,  encntrlx,  made  herself  a  party, 
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defendant.  Judgmrat  for  plaintiff,  and  dei 
fendaat  appeals.  Judgment  amended  by  In- 
creasing It  from  $2,000  to  98,S00,  and  as 
amended  affirmed. 

Wm.  C.  Dnfonr,  H.  Generes  Dufonr,  and 
George  Janvier,  all  of  New  (te'leans,  for  ap- 
pellant Lewis  R.  Graham,  ot  New  Orleans, 
for  ap[>ellee. 

SOMMBRVILLE,  J.  Plalntlfr,  age  47,  was 
Injured  while  working  on  the  river  front, 
near  Jackson  avenue,  in  New  Orleans,  Ifay 
16,  1013.  He  and  another  laborer  were  ai- 
gaged  In  "heading"  or  arranging  cotton  on 
the  docks,  when  a  dray  of  defendant  was 
driven  by  one  of  his  employes  into  the  dock 
with  a  load  of  cotton.  While  the  dray  was 
being  unloaded  by  said  employ^  one  of  the 
bales  stm(^  plalntUf,  and  the  two  bonea  In 
one  of  his  legs  were  broken. 

He  alleged  that  the  Injury  was  due  to  the 
fault  and  negligence  of  defendant's  employ^, 
and  he  asked  for  Judgment  In  the  sum  of 
$4,704.30,  which  Included  a  claim  of  $1,000 
for  exemplary  damagea  The  balance  was 
for  actual  damages.  This  is  not  a  case  In 
which  exemplary  damages  will  be  allowed. 

Defendant  answered  that  plaintUTa  inju- 
ries were  due  to  his  own  fault  and  negllganc^ 
and  asked  that  the  anit  be  dlamlssed. 

There  iraa  a  trial  b^ore  a  Jury,  and  a 
verdict  and  Judgment  In  faTm  of  plalntUC 
and  against  defendant  in  the  aom  of  $2,000. 
Defendant  has  appealed. 

Plaintiff  has  answered  the  appeal,  and  baa 
asked  for  an  Increase  in  the  Jndgmoit  to  the 
amount  dalmed  In  his  petition. 

[1]  Plaintiff  was  Injured,  as  baa  beenstat^ 
ed,  while  beading  cotton  in  close  proximity 
to  a  float  beltmglng  to  detandant  which  was 
being  .unloaded.  He  contends,  and  Introdnc- 
es  ev^enoe  to  abow,  tliat  he  was  In  a  safe 
place  oa.  the  side  of,  and  at  a  safe  distance 
from,  tile  float;  bnt  ttiat  the  driver,  cimtrary 
to  the  method  nsnally  followed  in  unloading 
cott(m  from  a  float,  threw-  a  bale  oB  the  aide 
of  the  float,  Instead  of  rolling  it  to  the  tall, 
and  the  bale  atruck  plaintiff  and  broke  his 
leg.  On  the  other  hand,  defandant  oontenda 
fliac  the  bale  of  cotton  wbltdi  strudc  plain- 
tiff was  not  unloaded  from  the  idde  of  the 
float,  bnt  from  the  rear  or  tail,  and  that 
plaintiff  should  have  roualned  a  safe  dla- 
tanoe  away  from  the  float  while  it  waa  being 
unloaded,  or  should  have  paid  attentl<n  to 
what  waa  going  on  around  him. 

The  evidence  on  this  point,  as  to  whether  ' 
the  bale  of  cotbn  was  unloaded  from  the 
side  or  not,  la  conflicting.  Four  witneeaea 
testified  on  behalf  of  the  plaintiff  that  the 
bale  was  rolled  over  the  aide  of  ttie  float 
near  plaintiff,  who  vnia  working  to  the  aide 
at  the  float;  while  three  witneases  for  tSu 
defendant  testlfled  tbat  It  was  rolled  off  tbe 
rear  or  tall,  and  that  deftadant  waa  stand- 
ing near  the  rear  of  the  float  The  Jury  and 
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Uie  Jadge  wild  heard  and  saw  the  witnesses 
accepted  the  testimony  of  those  who  appear- 
ed for  the  plalntUf,  and  fonnd  a  Judgment 
for  plalntifF.  We  have  examined  the. testi- 
mony, and  think  that  the  jury  came  to  a  cor- 
rect conclnslon.  The  Judgment  In  this  re- 
spect, will  not  be  disturbed. 

[2]  The  evidence  shows  that  plaintiff  sus- 
tained a  fracture  of  the  lower  third  of  the 
bone,  which  is  known  as  the  tibia,  and  a 
fracture  of  the  upper  or  middle  third  of  the 
bone,  known  as  the  flbla :  the  two  separating 
bones  in  the  lower  portion  of  the  leg.  A 
radiograph,  taken  at  the  time  of  the  trial,  a 
year  and  a  half  after  the  accident,  shows  the 
'union  of  the  two  bones  with  a  deformity; 
especially  of  the  tibia,  and  very  little  of  the 
flbla. 

Plaintiff  was  taken  to  the  <jharlty  Ho^i- 
tal  In  the  dty  of  New  Orleans,  where  he 
was  treated,  and  a  plaster  cast  was  put  on 
hla  Umb.  He  was  sent  home  the  next  day, 
and  his  attending  physician  testified,  on  the 
trial,  that  the  Jointure  of  the  foot  and  ankle 
was  not  perfect;  that: 

"There  Is  a  shortening  of  the  limb.  I  haven't 
messnred  It,  but  I  can  tell  from  bis  walkii^ 
there  is  a  shortening;  and  anotbet  thing  ths 
ankle  joint  is  impaired.  In  other  words,  the 
functions  are  not  perfect." 

He  testifled  that  he  could  not  tell  how  long 
the  disability  might  continue;  but  ho  regard- 
ed tlie  injury  as  permanent,  because  the  an- 
Ue  could  not  be  restored  to  ita  nsefulness 
without  being  fractured  again,  and  that  that 
was  too  hazardous  to  do  because  it  was  so 
near  the  ankle  Joint 

We  conclude  from  the  evidence  that  Qie  In- 
Jury  to  tfie  leg  ig  greater  than  that  which 
resnlta  from  a  simple  fracture.  PlalnUfC  has 
been  lamed  the  accident;  and  this  lame- 
nesa  cannot  be  cured,  according  to  the  testi- 
mony of  the  attending  physician.  Plaintiff 
testified  that  when  he  attempts  to  work  he 
is  compelled  to  ceatse  after  a  short  time,  be- 
cause ct  the  great  swelling  and  pain  In  his 
limlh  Whether  this  sw^llng  and  pain  will 
continue  to  Interfere  with  his  working  at  his 
vocation  is  imposdble  to  say.  He  was  eal^n- 
Ing  on  an  average  $16  per  week  before  the 
accident  and  since  that  time  bis  average 
earnings  have  been  $8.66  per  week.  He  re- 
sCTved  the  right.  In  his  petition,  to  claim  fur- 
ther damages  for  loss  of  wages,  but  he  has 
not  dtme  so  in  this  suit. 

Tbe  testimony  shows  further  that  plaintiff 
sufltered  great  pain  In  body  and  mind,  and 
he  is  entitled  to  recover  damages  therefor. 
He  is  a  cripple,  one  leg  being  shorter  than 
the  other;  and  this  will  doubtless  interfere 
with  bis  earning  capacity  in  the  future. 

Under  the  circumstances,  we  think  that  the 
verdict  la  too  small,  and  should  be  increased. 

In  the  case  of  Francois  v.  Maison  Blanche 
Bealty  Co.  et  aL,  134  La.  215,  68  South.  880, 
Ann.  Gas.  1916B,  4S1,  where  the  plaintiff  snf- 
foed  a  frracture  of  the  fbot,  whlcb  was 


mashed  or  broken  down,  a  rupture  and  lac- 
eration of  the  ligaments,  and  permanent  in- 
juries to  the  ankle,  and  plaintiff  could  not 
hold  any  Job  where  he  had  to  walk  or  get 
around,  the  court  Increased  the  verdict  from 
$2,000  to  $5,062.47.  The  Judgment  in  this 
case  will  be  increased  from  $2,000  to  $3,500. 

During  the  pendency  of  this  case  on  ap- 
[>ea],  the  defendant  died ;  and  hla  widow,  Mrs. 
Sophie  Wendllng  ^bacher,  has  been  ap- 
pointed executrix  of  his  succession,  and.  she 
lias  made  herself  a  party  defendant 

It  1b  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  Increasing  the  Jndgiuent  from 
$2,000  to  $3,500  in  favor  of  plaintiff  and 
against  Mrs.  Sophie  Wendllng  Fabacher.  ex- 
ecutrix of  the  succession  of  Peter  Fabacher; 
and  as  thus  amended  It  is  affirmed.  Ail  cost 
to  be  paid  by  defendant 

0*NIEI/L,  J.,  Is  ot  Qpinicm  the  Jadsment 
should  be  affirmed. 


No.  21469:  a«  La-  W 

KING  V.  NEW  ORLEANS  RT.  &  LIGHT  CO. 

(Supreme  Oourt  of  Louisiana.   Nov.  18,  IBlfL 
Beheazlng  Denied  Feb.  12, 1917^ 

(Syllahua  by  the  OouriJ 

1.  Tbiaz.  «=5>13(1)— Dookkt— "Bx  Dbucio"— 
Statutb. 

The  term  "ex  delicto,"  found  in  Act  No.  17 
of  1916,  p.  47,  is  used  In  its  ordiaary  sense,  and 
it  does  not  give  rise  to  any  coufuaion  whatever. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  32. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ex  Delicto.] 

2.  n\uL  ^B>18(3)  —  "Pbefbbkhos  Doosr"  — 

Statute. 

The  "preference  doclnts"  mentioned  in  the 
act  are  the  lists  of  preference  cases  prepared 
by  the  clerks  when  the  cases  are  set  for  trial, 
rnie  law  and  the  rules  of  court  designate  tlM 
cases  to  be  tried  by  pref^ence. 

[Ed.  Note^For  other  cases,  see  Trial,  Gent. 
Dig.  S  32. 

For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Docket.] 

8.  Tbxal  «»13(1>— Frbrbbhcb  Docest— Ac- 
tion "Ex  DXZJOTO"  OB  "BlX  OONTBAOTU"— 

pEBSONAL  Injuries. 
A  suit  for  damages  for  personal  Injuries  is 
a  suit  "ex  delicto,"  and  not  one  "ex  contractu." 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent. 
Dig.  I  32. 

For  other  deSnitions.  see  Words  and  Phrases. 
First  and  Second  Series,  Ex  Delicto ;  "Ex.  Con- 
tractu.] 

4.  CaKBIBBS  <t=3316(l)~PASSKNaEB»-^SB80ir- 
AL  InJUBT— BUBOEN  OF  PbOOF. 

Where  plaintiff  fails  to  snstahi  the  burden 
of  proof,  the  suit  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Gariier^ 
Grait.  Dig.  SI  1261, 1262,  1288.  1286, 1204.1 

Appeal  fnm  Civil  District  Court,  Puish 
of  Orleans;  BL  E.  Skinner,  Judge. 

Action  by  Mrs.  Janie  King  against  the 
New  Orleans  BaU^niy  tt  Light  CcMupany. 
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Judgment  for  defendant;  and  plaintiff  tuh 
peals.  AfBrmed. 

Waguespack  &  Waguespack,  of  New  Or- 
leans, for  appellant  Dart,  Eeman  &  Dart, 
of  New  Orleans,  for  appeOee. 

SOMAOXEtyiLLE,  J.  [1]  This  Is  a  person- 
al Injury  snlt,  which,  on  motion  by  plaintiff, 
was  fixed  to  be  tried  by  preference  nnder 
Act  Naa7,  1916,  p.  47. 

Defendant  moved  tbe  conrt  to  recall  and 
reverse  the  order  i>ennlttlng  tbe  case  to  be 
tried  by  prefraeoce,  on  the  ground  that  the 
act  of  the  Legislature,  No.  17,  1916,  p.  47, 
was  unconstitutional ;  being  in  contravention 
of  articles  SI  and  48  of  the  Constitution.  It 
made  a  second  motion  to  recall  the  order  fix- 
ing the  case  by  preference  on  tbe  ground  that 
the  act  of  the  Legislature  of  1916  is  inopera- 
tive, null,  and  void  for  tbe  reason: 

"That  it  fsHs  to  define  what  are  actions  *ex 
delicto,* 

"That  it  requires  ia  all  salts  on  actions  for 
damages  arising  ex  delicto  the  game  shall  be 
placed  on  the  preference  docket  of  all  the  courts 
of  this  state  and  sball  be  tried  along  with  such 
other  preference  cases  as  ia  now  provided  by 
law,  and  said  act  fails  to  provide  that  the  courts 
of  tiie  state  shall  keep  a  preference  docket. 

"That  this  cause  is  one  arising  ex  contractu 
as  well  as  from  a  tort." 

On  tbe  brief  filed  In  behalf  of  the  defend- 
ant it  is  stated; 

"Tbe  original  application  to  vacate  the  order 
advancing  this  cause  on  the  docket  urged  that 
Act  No.  17,  of  1916.  under  which  It  was  ad- 
vanced, ia  unconstitutional,  being  violative  of  ar- 
ticles 31  and  48.  Nothing,  however,  can  be 
urged  against  the  constituDoDality  of  the  act, 
and  the  attack  uvaa  it  on  that  ground  must 
fail." 

Tha  question  of  the  constltntlonaUty  of 
the  act  of  1916  haa  ttraa  passed  out  of  the 
case. 

The  other  ground  alleged,  that  the  act  of 
1916  is  ln(9erative  because  It  falls  to  define 
what  are.  actions  *'eL  delicto,"  Is  without 
merit 

The  Legislature.  In  declaring  "that  In  all 
acUonfl  or  salts  arising  ex  delicto  tbe  same 
shall  be  placed  on  the  ]^«ference  docket  of 
'all  the  conrta  of  this  state."  used  the  words 
"ex  delicto"  In  their  ordinary  sense  and  ac- 
ceptation. Tbe  term  has  a  well-defined  mean- 
ing, and  It  required  no  definition  on  the  part 
of  tlte  Legislature.  It  Is  In  general  use.  It 
may  be  fbond  In  the  BngUsh  dictionaries,  and 
might  be  classed  as  an  English  expression. 
This  court  In  McGinn  t.  New  Orleans  Bail- 
way  &  Light  Ga,  lis  La.  811.  819,  43  South. 
452,  13  L.  R.  A.  (N.  S.)  601.  speaUng  of  a 
siroilar  suit,  say: 

"PlaintifPs  suit  is  not  ex  contractu,  for  dam- 
ages arising  from  the  violation  of  a  contract, 
but  one  ex  delicto,  for  damages  for  personal  in- 
juries based  upon  an  all^ation  of  negligence, 
and  where  the  act  complained  of  la  such  as 
characterixes  It  as  a  tort  or  quasi  otfense." 

in  The  next  objection  to  the  act  is  that  it 
foUs  to  provide  tJiat  tb»  courts  of  the  state 
shall  keep  preference  dockets,  after  ordering 
that  all  salts  baaed  on  acttons  arising  ex 


delicto  shall  be  placed  iqwn  preference  docft- 
eta.  The  rule  of  this  court,  No.  10.  |  2  (67 
Soath.  Ix),  provides  that: 

"Cases  entitled  to  preference  shall  be  fixed  for 
argument  by  motion,^'  eta 

And  section  3  provides: 

"The  following  classes  of  cnscs  are  entitled  to 
preference,  and  may  be  fixed  for  argument  hy 
moti(m,  in  accordance  with  section  2  of  this 
rule,  to  wit:  Those  to  which  the  state,  or  any 
political  subdivision,  agency,  or  officer  of  tbe 
state,  shall  be  a  p&rtr;  interdiction  appeals; 
and  those  involving,  affecting  or  concerning  the 
following  matters  or  any  of  them,  viz.:  Con- 
test for  public  office;  tbe  public  interest  or 
fisc ;  the  constitutionality  or  legality  of  any  tax, 
where  the  collection  of  the  tax  is  delayed;  the 
distribution  of  money  In  the  hands  of  representa- 
tives of  successions,  sberifb,  and  other  public 
officers,  receivers,  garnishees,  and  depositaries ; 
the  validity  of  wills;  the  putting  of  heirs  in 
possession ;  demands  for  separation  from  bed 
and  board  or  divorce;  dalms'  for  alimony; 
awards  of  arbitrators,  amicable  compounders  or 
referees;  claims  against  sureties  on  jiidicinl 
bond :  injunctions  in  restraint  of  writs  of  ex* 
ecntion  or  seizure  and  sale;  claims  for  salary, 
wages  or  compensation  for  professional  service ; 
suits  upon  promissory  notes,  where  the  answer 
is  a  general  denial" ;  and  cases  ou  rehearing. 

So  there  la  a  preference  docket  in  this 
court,  and  It  was  unnecessary  for  the  Lc«ls- 
latnre  to  dlre(^  that  anch  docket  should  be 
kept 

The  word  "dock^*  used  In  Gbe  leglslatlTe 
act  merely  refers  to  a  list  or  calendar  of 
causes  prepared  for  the  use  of  conrta  by  the 
clerks.  And  a  preference  Aodket  Is  oob  pre- 
pared by  a  clerk  which  contains  those  cases 
which  are  to  be  tried  by  preference. 

The  case  at  bar  Is  founded  on  a  tort,  or 
wrong;  and  it  arises  ex  delicto.  It  was  enti- 
tled to  be  fixed  by  preference,  and  placed  on 
the  prerprence  docket 

[3]  'IlJe  last  objection,  that  the  suit  Is  one 
ex  contractu  as  well  as  ex  delicto  and  could 
not  therefore  be  tried  by  preference  under 
the  law,  Is  also  without  merit  The  case 
arises  from  an  alleged  tort  on  the  part  of  tbe 
defendant,  while  executing  a  contract  of 
carriage  with  the  plaintiff.  The  quotation 
from  the  McGinn  Case,  supra,  holds  it  to  be 
ex  delicto.  The  contract  created  and  implied 
by  law  relatlTe  to  the  duties  and  liabilities  of 
a  carrier  is  so  complete  within  itself  there 
is  no  necessity  for  any  additional  contract, 
unless  the  carrier  desires  to  limit  Its  liabili- 
ty.  It  has  been  held  that: 

'^rt  is  the  natural  and  habitual  foundation 
ot  an  action  for  the  breach  of  an  ordinary  con- 
tract of  carriage." 

Act  No.  17,  1916,  pi.  47,  la  (vetatlTB;  and 
It  la  not  null  and  void  tor  the  reason  aet 
tOTth  by  defendant  to  recall  or  rescind  the 
order  idadng  this  cause  on  the  pr^erence 
docket  The  motion  is  denied. 

t4]  As  has  been  mentioned,  this  la  a  p^ 
sonal  Injury  suit  for  damages  sustained  by 
jdalntlff  OS  alleged  hy  her  through  the  fault 
and  ne^gence  of  the  defoadant  company. 
The  only  question  Is  whether  the  defoidant, 
throogh  Its  agents  aiufl  wnployds,  caused  tbe 
car  <ni  which  plaintiff  hod  tak^paaaage. 
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kbA  from  wlildi  die  wu  aboat  to  ^l^t,  to 
stop^  upon  tbe  aignai  ^Ten  by  Qie  plalntUt, 
and  then  to  start  before  she  had  an  opportu- 
nity to  alight 

The  iffeponderance  of  the  erldoice  la  to 
the  effect  that  the  ear  stopped,  and  that 
plaintiff  aUghted  tiierefiom  while  the  car 
was  stepped,  and  that  the  fell  after  she  bad 
readied  tbe  paranent  In  safety;  and  that  she 
then  suatalned  the  tnjnries  and  bmbses  of 
whldi  she  complains.  As  sbe  failed  to  prove 
fanit  and  negligence  oa  the  part  ot  the  de- 
fendant, she  cannot  recover  damages.  The 
burden  of  proof  was  on  her,  and  ahe  has 
ftdled  to  sustain  it  The  district  court  saw 
and  heard  all  of  the  witnesses,  and  was  of 
the  opinion  that  plaintiff  failed  to  make  out 
a  case  of  negligence  on  the  part  of  the  de- 
fendant; and  plaintiff  has  failed  in  this  court 
to  point  to  any  error  in  the  findings  of  the 
district  Judge.  Tte  judgmrat  of  the  trial 
court  on  questions  of  fiict  whic3i  is  not  clear- 
ly erroneous  will  not  be  reversed  by  tbe  ap- 
pellate court 

Judgment  afflrmed. 


a40  La.  848) 


No.  21836. 


POLIdO  JDRX  OF  PARISH  OT  LAFA- 
YBTTB  T.  MABTIN  et  al. 

(Snprema  Oonrt  of  Lonlslua.   June  80,  1818. 
On  Behearlng.  Feb.  12.  1917.) 

(SvUalmt  hv  JBdHorSal  Btaf.) 

1.  BiniTENT  DOUAIH  ^=3166— EXPBOFBIATIOI* 
— HlOHWAT— FbOCEBDINGS— BlATUTB. 

A  pariah,  having  converted  one  of  its  public 
roads  into  a  state  highway  under  State  High- 
ways I«w  (Act  4Si  of  191<9  in  a  proceeduiK  to 
shorten  the  road  by  expropriatliig  right  of  way 
over  defendants*  land,  properly  proceeded  under 
the  highway  law,  instead  of  under  Rev.  St  iS 
8370,  prescribing  special  mode  of  proceed- 
ing for  expropriating  rights  ot  way  for  parish 
roads. 

(Ed.  Note^— For  other  cases,  see  Eminent  Do- 
main, CenL  Dig.  %%  448-450,  456w] 

2.  Eminent  Doiuih  *=9TI— Expbopbiation— 

Ck>HrEN8ATI0N  —  CONSTITtrTIONALrrT  OF 

Statutb. 

State  Highways  Law,  |  14,  providing  that 
measnre  of  damages  to  owner  of  land  expropriat- 
ed for  right  of  way  shall  be  double  tiie  assess- 
ed value  of  the  property  per  acre  appearing  on 
the  last  assessment  roll,  violates  Const  art.  167, 
declaring  that  private  property  shall  not  tw  tab- 
en  for  public  purpose  without  adequate  compen- 
sation first  paid,  as  such  compensation  is  to  be 
fixed  by  the  eonrta  according  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ii  180-187.] 

3.  Statdtrs  4=>84(5)— Pabtxa]^  Ihtamditt— 

Effect. 

The  unconstitutionality  of  State  Highways 
Ijaw,  {  14,  ourportlng  to  fix  the  meaaure  of 
damages  fbr  land  expropriated  fiw  right  of  way, 
'does  not  faivalldate  the  entire  statute  of  which 
it  la  a  mere  detail. 

[Ed.  Note.— For  other  easas,  see  Statntss. 
Cent  Dig.  H  82,  196.; 


On  Rehearing. 

(BvIMhu  by  the  Court.) 

4.  Plbadirq  ^=3245(1)  — AlcxifniCBlTT  —  ITBW 

Cause  ow  Action. 
An  amendmoit  changing  the  auctions  or 
tbe  prayer  of  a  petition,  so  as  to  make  it  dis- 
close a  cause  of  action,  where  none  was  orif^nal- 
ly  disclosed,  should  not  be  .allowed  after  issue 
joined,  and,  still  leas,  after  a  judgment  sustain- 
ing an  exception  of  no  cause  of  action. 

[Ed.  Note.— For  other  eases,  see  Flesding, 
Cent.  Dig.  U  655,  669.1 

Appeal  from  Eltghteentb  JadUdal  District 
Court,  ParidL  of  Lafayette;  William  Oamp- 

bell,  Judge. 

Condemnation  proceeding  by  the  Police  Ju- 
ry of  the  Parish  of  Lafayette  against  Adrtma 
Afartin  and  others.  Judgment  for  deftfidants 
dismissing  the  suit  and  plaintiff  appeate. 
Afflrmed  in  part  and  in  part  reversed. 

a  B.  De  Bellerue,  Dlst  Atty„  of  Crowley 
(Mouton  '&  De  BaiUon,  of  Lafayette,  of  coun- 
sel), tor  appellant  Crow  Olrard  and  Scbn 
L.  Eomedy,  both  of  Lafityette,  fbr  appellees. 

PROYOSTT.  J.  [1]  Sections  8R69  and  8870 
ot  the  Itevfsed  Statutes  prescribe  a  q>edal 
mode  of  proceeding  for  expropriating  rights 
of  way  for  parish  roads. 

Article  2680  efc  seq.  of  the  ClvU  Code  and 
section  1470  et  seq.  at  the  Revised  Statutes,  as 
amended  by  Acts  117  ot  1886,  and  96  of  1896, 
inovide  the  mode  of  ^weeding  in  odier  cas- 
es ct  expropriation  ot  private  propraty  ttnr 
public  purposes. 

Interpreting  these  statutory  provisions,  this 
court  in  Fuselier  t.  Police  Jury,  109  La.  551, 
33  South.  697,  held  that  tbe  said  sectlonsSSOO 
and  3370  authorised  the  taking  of  only  a  ser- 
vitude of  luissage,  whereas  these  other  pro- 
visicms  authorized  the  taking  of  the  fee  itself, 
or  perfect  ownership. 

Act  40,  p.  74,  of  1910  (the  SUte  Highways 
Law),  provides  how  pariah  public -roads  may 
become  state  highways,  and  may  be  construct- 
ed, Improved,  and  thereafter  maintained  as 
state  highways,  at  the  Joint  expense  of  the 
state  and  the  parish.  Its  section  14  provides 
that: 

"In  all  cases  where  it  is  necessary  to  acquire 
a  right  of  way  in  constructing  a  new  highway 
or  changing  the  location  of  an  old,  the  right  ot 
way  thereof  shall  be  acquired  by  the  parish, 
city,  town  or  village,  either  by  purchase,  dona- 
tion or  by  expropriation  under  the  general  laws 
of  the  state  relative  to  expropriation  of  pri- 
vate property  fbr  public  piuposes,  hi  the  event 
the  owner  of  said  property  and  the  governing 
authorities  of  such  cities,  towns  or  villages,  or 
the  state  highway  engineer  should  not  agree 
upon  the  price  thereof. 

Tlie  parish  of  Lafeyette,  having  converted 
one  of  its  public  roads  Into  a  state  Midway 
onder  the  provisions  of  this  Act  40,  wishes  to 
shorten  this  road  by  expropriating  a  rig^t  of 
way  across  the  80-acre  tract  of  land  of  the 
defendant  along  the  three  eddes  of  which  tbe 
road  runs  at  present,  and  has  filed  the  prea- 


4s>Por  otlMT  oases  lea  lanie  tople  aaS  KST-NUMBBR  la  all  Key-NumlwreA  Dtisstsaj^d  Indtns. 
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CDt  sntt  for  tint  porpose;  and  Is  proceeding 
under  Qie  said  article  2680  at  seq.  <^  tbe 
Code,  and  section  1479  et  seq.  of  tbe  Berlsed 
Statutes,  Instead  of  nnder  said  sections  8369 
and  S87D  of  ttie  Revised  Statutes. 

In  otber  words,  it  Is  proceeding  "nnder  tbe 
general  laws  of  tbe  state  relative  to  exproprl- 
atUm  of  private  prc^Ay  for  public  purpos- 
es," as  It  la  directed  to  do  by  the  said  Act  49. 

Defendant  contends  It  shonld  bave  proceod- 
ed  under  tbe  said  sections  3369  and  3370, 
wblcta  prescribe  a  special  mode  in  exproiHia- 
tlons  for  parisb  roads.  Tbe  said  Act  49  says 
differently,  and  we  can  see  no  good  reason 
why  it  shonld  not  be  held  to  mean  what  it 
expressly  and  plainly  says. 

[2]  The  same  said  section  14  of  said  Act 
^  of  1910  provides  that: 

"In  expropriatiD^  lands  for  tiie  right  of  WBS 
the  measare  of  damsges  to  such  landowner  shall 
be  doable  tbe  assessed  value  of  the  property 
per  acre,  appearing  on  tbe  last  assessment  rolls. 
This  measure  of  damages  sball  include  the  price 
of  tbe  huid  and  all  damages  that  may  resalt  to 
the  owner:  Provided,  hovever,  that  if  any  Im- 
proremeDts  of  the  laddowner,  or  any  crops  upon 
the  ^nd  are  damaged  or  destroyed  by  the  loca- 
tion ot  sndi  hi^way,  then  h«  may  recover  ad- 
ditional eompensathm  for  the  actual  injnnr  or 
destruction  m  such  Improvements  vt  crops." 

Defendant  contends  that  this  provision  by 
which  the  quantum  of  damages  Is  fixed  by 
the  Legislature,  or  by-whldi  a  standard  is 
fixed  for  measuring  same,  instead  of  the  mat- 
ter being  left  to  be  determined  by  tbe  courts 
according  to  tbe  facts  and  drcnmstances  of 
the  case,  Is  unconstitutional,  as  violative  of 
article  167  of  tbe  Constitution,  reading: 

"Art  167.  Private  property  shall  not  be  tok- 
en or  damaged  for  public  pnrpoees  without 
jost  and  adequate  oompeiMation  bttng  first 
paid." 

The  authorities  are  agreed  that  the  Legis- 
lature cannot  fix  the  amount  to  be  paid  In 
the  forced  expropriation  of  property  or 
a6opt  an  arbitrary  standard  for  the  measure 
of  It ;  but  that  sucb  amount  must  be  left  to 
be  determined  by  the  courts  fnan  the  particu- 
lar facts  of  the  case.  Thus: 

Elliott's  work  on  Beads  and  Streets  (2d 
Bd.)  I  257: 

"Tbe  valoe  of  the  land  is  not  to  be  measured 
by  the  appraisanent  put  upon  it  for  purposes 
of  taxation.'* 

Lewis  on  Ehninent  Domain  (2d  BdJ  toL  2, 
I  448: 

"The  assessed  valuation  of  tbe  land  made  for 
the  purpose  of  taxation  is  not  the  market  value, 
snd  generally  it  is  not  to  be  considered  in  deter- 
mining the  market  value  of  the  property." 

See  Am.  &  Eng.  Bnc.  of  Law,  Tfd.  10;  p, 
1154,  ntle  Ehninent  Domain. 
YoL  15,  p.  644: 

"While  the  L^islatnro  is  judge  of  the  expe- 
diency of  the  exercoBa  of  the  right  of  eminent 
domain,  it  is  not  the  judge  of  the  amount  to  be 

Said  for  the  property  taken."  Monongahela 
rav.  Ca  T.  United  States,  148  U.  S.  312.  13 
Sup.  Ct  622,  87  li.  Ed.  468:  Shoemaker  v. 
Utdted  States,  147  U.  8.  282. 18  Sup^  Ot.  861, 
87  Ll  Sd.  170. 


St  Louis  County  Oosrt  t.  Grlswold,  58  Mo. 
175: 

"Tbe  act  of  1874  to  establish  Forest  Park  in 
St.  Louia  county,  providing  that  In  all  cases  the 
assessment  of  toe  county  assessor  for  tbe  year 
,1878  shall  be  token  as  a  guide  in  tbe  value  of 
'the  property  to  be  condemned  or  sppraised,  is 
unconsbtudonal  In  so  far  as  it  desi^s  that  the 
assessment  of  1873  is  to  be  taken  as  a  stondnrd 
in  fixing  tbe  compensation,  as  arbitrarily  fixing 
a  value  on  the  property  which  the  owner  shall 
be  required  to  take.'' 

Cooley,  ConstitntioDal  LimltationH  (4th  Bd.) 
pp.  703,  704: 

'The  proceeding  is  judicial  in  Its  character, 
and  the  part^  in  interest  is  entitled  to  have  an 
impartial  tribunal,  and  tbe  usual  rights  and 
privil^es  which  attend  Judicial  iovestigations. 
It  is  not  competent  (or  the  stoto  itself  to  fix 
the  oompeuBanoD,  though  tiie  Leglslabire,  for 
this  would  make  It  the  judge  In  its  own  cause." 

Cyc.  vol.  16.  p.  872: 

"A  condemnation  proceeding  Is  Judidal  In  Its 
character." 

tS]  The  unconstitutlonaUty  of  this  provi- 
sion need  not,  however,  entail  that'  of  the 
entire  statute,  which  is  an  elaborate  piece  of 
l^lslation  of  which  this  provision  is  a  mere 
detail.  Evidently,  this  provision  was  ad(^t- 
ed  as  appearing  to  be  an  easy  and  practical 
mode  of  arriving  at  the  amount  to  be  paid  to 
tbe  expropriated  owner.  It  being  omitted 
from  the  statute,  the  ordinary  and  constitu- 
tional mode  viill  be  followed.  Wheelwright 
T.  City  of  Boston,  188  Mass.  5Z1.  74  N.  B.  937, 
and  Edwards  v.  Bruorton,  184  Mass.  BSO,  OB 
N.  E.  328,  are  cases  directly  In  pcAat 

The  Judgment  appealed  from  is  affirmed  in 
so  far  as  it  holds  the  provision  of  said  eeo 
tixm  14  adopting  a  standard  for  ascertaining 
tbe  amount  to  he  paid  defendant  to  be  un- 
constitutional, but  it  is  otherwise  set  aside, 
and  the  case  Is  remanded  to  be  proceeded 
with  in  accordance  with  the  views  herein  ex- 
pressed; defendant  to  pay  the  costs  ot  this 
appeal. 

On  Rehearing. 

MONBOE,  a  J.  The  rehearing  having 
been  granted  solely  upon  tbe  question  wheth- 
er the  case  should  have  been  remanded  or 
dismissed,  we  confine  ourselves  to  that  ques- 
tion. 

The  prayer  of  the  petition  Is  that  the  prop- 
erty son^t  to  be  ^roprlated  be  adjudged  to 
the  parish  of  Lafayette,  upon  payment  into 
court  ot  such  damages  as  the  owners  may 
sustain.  In  consequence  of  the  expropriation, 
"not  to  exceed  ^7.60,  double  the  assessed 
value  thereof."  The  suit  was  met  by  excep- 
tions, to  tbe  jurisdiction  of  the  court  ratlone 
materite,  of  no  cause  of  action,  and  to  the 
constitutionality  of  tbe  act  under  which 
plaintiff  was  proceedbig,  all  of  whldi  were 
sustained  by  tbe  trial  court,  and  plaintiff's 
demand  was  rejected,  at  its  coat  In  the 
opinion  banded  down,  we  hold  that  Act  49  of 
1910  is  unconstitntional  in  so  far  as  It  pur- 
ports to  fix  a  standard  tot  determining  tbe 
amount  tbat  shall  be  paid  for  tbe  propecty 
to  be  expropriated,  thous^  not  unconstitu- 
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tkmkl  with  respect  to  tbe  prorhdon  wtddi 
rests  Jurisdiction  In  tbe  district  conrt;  bnt 
we  also  bold  that  idalntUTs  petition  discloses 
no  cause  of  action.  From  which  it  foUows 
that;  in  snstaizilng  that  exception,  the  trial 
court  properly  dismissed  the  suit,  since  the 
Code  of  Practice  declares  that  peremptory 
exceptions  tend  to  that  result.  G.  P.  343; 
Hen.  Dig.  toL  2,  p.  1169.  Xo.  2. 

[4]  Plaintiff  made  do  attempt  to  amend  d- 
tber  tbe  allegations  or  tbe  prayer  of  Its  peti- 
tion, bnt  Bn)ealed  directly  to  this  court,  and 
Its  learned  counsel  now  think  that  the  case 
dionld  be  remanded  In  order  to  f^re  It  an 
opportunity  to  amend,  but  we  think  not.  The 
purpose  of  the  amendmeDt  would,  neces- 
sarily, be  to  "alter  the  substance  of  the  de- 
mand" and  make  it  "different  from  tbe  one 
originally  brought,"  and  amendments  of  that 
kind  are  not  permitted  after  Issue  Joined, 
and,  stlU  less,  after  Judgment  C.  P.  419; 
Hart  &  Co.  T.  Bowie.  Lm.  Ann.  323;  Ka- 
tional  Bank  r.  Moss  &  Co..  41  La.  Ann.  232, 
S  South.  25;  Abadie  t.  Berges,  41  La.  Ann. 
281,  6  South.  529;  Godcbanx  t.  Hyde,  126 
La.  187.  62  Sontb.  269.  It  Is  hardly  neces- 
sary to  say  that  a  Judgment  maintaining  an 
exception  of  no  cause  of  action  constitutes  no 
bar  to  the  lasUtntlon  of  a  suit  in  which  a 
cause  of  action  is  disclosed. 

For  tbe  reasons  thus  assigned,  it  is  order- 
ed that  the  decree  heretofore  banded  down 
be  amended  and  recast  so  as  to  read  as  fol- 
lows, and.  so  reading,  that  it  constitute  the 
final  decree  of  the  court,  to  wit: 

The  Judgment  appealed  from  la  affirmed  In 
so  fu  as  It  holds  tbe  proTlsIons  of  said  sec- 
tion 14,  adopting  a  standard  for  ascertaining 
the  amount  to  be  paid  to  a  defendant  In  the 
proceeding  authorized  by  the  statute,  to  be 
unconstitutional,  and  is  so  far  as  It  sustains 
defendants*  exception  of  no  cause  of  action 
and  dismisses  Its  suit,  and  it  Is  reversed  in 
so  tBT  as  It  sustains  the  exception  to  the 
Jurisdiction  of  the  court,  defendants  to  pay 
the  costs  of  the  appeal,  and  plaintiff  t2u»e  of 
tbe  trial  court. 


(1«  La.  8H) 

No.  21849; 

GIBBON  at  al.  t.  POLICE  JURY  OF  PAR- 
ISH OF  ST.  MARY. 

(Supreme  Court  ol  Louisiana.  June  80^  ]£16.) 

ApiMal  from  Twen^<Tbird  Judicial  tKstiict 
Court.  Parish  <rf  St.  Mary;  Thomas  M.  Mill- 
lag,  Judge. 

Action  by  Miss  Kate  CHbbon  and  othen 

Sflinst  the  Police  Jury  of  the  Parish  of  St 
ary.   Judgment  for  plaintifEs,  and  defendant 
appMds.  Affirmed. 

W,  C.  Bafeer,  Dlst  Atty.,  and  Oaffery,  Quin- 
tero  &  Brumby,  all  of  Franlilin,  for  appellant 
Emmet  Alpha  and  Borah,  Himel,  Bloch  & 
Borah,  aU  of  Franklin.  Cor  appellees. 

PROYOSTY,  J.  Section  3368,  Revised  Stat- 
utes, providing  the  manner  in  which  police 
Juries  may  expropriate  rights  of  way  for  public 


roads,  is  amended  lor  Act  220;  41T.  of  lftl4, 
by  tbe  addition  of  nie  following  prorialini ; 

"It  shall  be  lawfid  for  any  Indmdual  through 
whose  land  the  police  Jury  shall  cause  a  pabue 
road  to  be  laid  oot  to  claim  a  eomponsation  of 
double  the  a— easiid  Talae  of  the  said  land." 

The  defendant  daimed  a  greater  nine  than 
this,  and  contended  that  thb  law,  in  so  Car  aa 
it  undertakes  to  fix  thf  Tslne  of  the  land  to  be 
taken,  or  to  fix  the  standard  by  which  such 
TSloe  is  to  be  determined,  is  nnconstitutioBal 
as  being  riolatiTe  at  article  167  of  tbe  Gonsti- 
totioD,  which  reads: 

"Prirate  property  shall  not  be  taken  mtr 
damaged  for  public  purpooea  without  just  and 
ade<]nate  compensation  being  first  paid. 
This  conrt  bad  occasion  to  consider  this  same 
uestion  precisely  in  connection  with  section 
4  of  Act  49.  p.  74,  of  1910.  in  the  case  of  Po* 
lice  Jury  of  lAfayette  t.  Adelma  Martin  et  al.. 
74  Sooth.  170.  No.  2lSao  of  the  docket  of  this 
court,  not  yet  ofBdally  reported,  and  held  such 
a  proTOUHi  to  be  unctMistitutional.  That  the 
value  of  tbe  prc^erty  taken  must  be  1^  to  be 
determined  from  tbe  facts  of  each  particular 
case.  The  same  condoaon  must  be  adopted 
her&    See  tbe  authorities  there  dted. 

Counsel  in  this  case  argue  that  where  the 
Constitution  has  not  prescribed  the  mode  in 
which  the  value  of  the  pnH>erty  taken  is  to  be 
ascertained,  the  tribunal  Tor  ascertaining  and 
declaring  tins  value  need  not  necessarily  be  the 
ordinary  coorta  ot  justice,  hot  may  be  sndi 
other  as  ^e  Legislature  may  establish,  pro' 
vided  tbe  tribunal  thus  establiuied  proceed  judi- 
dalty  after  a  bearing.  We  can  see  no  good  rea- 
son  why  It  sfaoold  not  be  so;  bnt  that  question 
has  not  been  raised  In  this  case,  and  hence  ia 
not  now  passed  on.  No  other  tribunal  than  tbe 
courts  has  been  provided  for  In  this  case,  and 
tbe  defeadant  is  willing  that  tbe  value  of  the 
property  should  be  fixed  by  the  ordinary  courts, 
provided  they  are  1^  free  to  adopt  such  figure 
as  the  facta  of  the  case  majr  justify— are  not  re- 
quired  to  abide  hj  the  azbitzaxy  rale  ^escrib> 
«d  by  said  act  of  I9ia 
Judgment  affirmed. 


(No.  21305.)  P« 

MATHIS  T.  KANSAS  CITY  80TrmEB^ 
RY.  CO.  et  al. 

(Supreme  Court  of  Louisiana.    Oct  18,  191!k 
On  the  Merits,  Jan.  16,  1917.  Rehearing 
Denied  Feb.  12,  1917.) 

(B^Uahma  hjf  tkt  Court.) 
On  MotiMi  to  Dismiss  Appeal 

1.  Apfbai,  Ann  Euoa  <=>S89(1>— IiRXOATKnl 
IN  FoBiu  Paitpkbs. 

A  person  UtigatinE  in  forma  pauperis,  under 
Act  No.  159  of  1912,  does  not  cease  to  be  a  plain- 
tiff, defoidant,  or  intervener  by  becoming  an  ap- 
pellant or  appellee,  and  is  entUled  to  the  benefit 
of  the  act  on  and  after,  as  wdl  aa  before  the 
appeal. 

[Ed.  Note.— For  other  eases,  see  ^peal  and 
Error.  Gent  Dig.  {{  2072,  2073.] 

On  the  Merita. 

2.  HASm  AHD  SSBVAHT  ^»2289)— SanRT 

Appliance  Aoi^DEraNsa— Gonibibutobt 

Neoligence. 
Under  the  federal  safety  appliance  legisla- 
tion, standard  logging  cars  of  a  certain  descrip- 
tion are  excepted  from  the  requirement  of  air' 
brakes,  and  hence,  though  a  railroad  company 
operate  cars  of  that  descriotion  without  air 
brakes,  it  is  not  thereby  precluded  from  setting 
up  contributory  negligence  as  a  defense  to  an 
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action  in  damages  for  injaTT  eustained  by  an 
emplo;^  by  reason  of  its  alleged  neglisence  in 
the  equipment  and  operation  of  a  train  of  Bncb 
cars.  1 

[Ed.  Note.— For  other  casea,  Ma  Blaster  and 
Servant,  Cent,  Dig.  |  071.] 
8.  Masteb  jlsd  Sbstakt  ^:»246(3)  —  Injukt 

TO  SEBVANT— CONTBIBUTOBT  NeGUOENCE. 
'  In  an  action  in  damages  for  personal  inju- 
ries, received  in  an  effort  to  save  property  from 
a  danger  to  which  it  was  subjected  hj  the  al- 
leged negUgenee  ot  another,  there  can  be  no  rfr- 
corery  where  it  appears  that  the  injiured  per- 
son exposed  himself  recklessly,  or  failed  to  ex- 
ercise such  care  and  caution  as  a  ren  son  ably 
prudent  man  would  have  exwnsed  under  the 
same  circumstances ;  the  rule  in  such  cases  be- 
ing different  fRHn  that  which  (Stains  where  in- 
luriea  are  rec^ved  in  tba  effort  to  aava  human 

[EkL  Note.— For  other  caMB,  iM  Master  and 
Servant,  Gent  Die  H  702,  788.] 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Sabine;  J.  H.  Boone,  Judge. 

Suit  by  Mrs.  Dottle  Mathls  against  the 
Kansas  City  Southern  Railway  Company  and 
others.  Suit  dismissed,  and  plaintiff  allowed 
a  devolutive  appeal  without  giving  bond  for 
costs.  Motion  to  dismiss  appeal  orermled, 
and  judgment  affirmed. 

Hundley  &  Hawthorn,  of  Alexandria,  for  ap- 
pellant. Alexander  A  Wilkinson,  of  Shieve- 
port,  and  S.  D.  Ponder,  of  Many,  tor  appel- 
leeiL 

On  Motion  to  Dismiss  AppeaL 

MONSOEV  a  J.  [1]  Pialntirs  suit  hav- 
ing been  dismissed,  she  was  allowed  a  devol- 
ntive  appeal  without  giving  bond  for  costs,, 
under  Act  166  of  1912,  whldi  reads  In  part: 

"That  any  perscni,  who  Is  a  dticen  of  this 
state,  or  who  if  an  alien,  has  been  domiciled  in 
this  state  for  three  years,  shall  have  the  risht 
to  prosecute  and  def^id  in  all  the  courts  of  this 
state  all  actions  to  whldi  he  may  b«  a  party 
whether  as  plaintiff,  intervener,  or  defendant 
without  the  previous  or  current  payment  of 
costs  or  the  giving  of  bonds  for  coats,  if  be  ia 
unable  because  of  nis  poverty  to  pay  such  costs 
or  to  give  bond  for  the  payment  of  such  costs. 
This  right  to  litigate  without  the  previous  or 
current  payment  of  costs  or  without  the  giving 
of  bonds  for  the  payment  of  coats  shall  extend  to 
all  the  services  required  by  law  in  legal  pro- 
ceedings of  clerks  of  court,  sheriffs  and  official 
stenographers,  and  to  obtaining  copies  of  notari- 
al acts  from  public  officers  and  notaries  and  cer- 
tificates f  rtHD  public  ^cera  In  respect  to  records 
of  their  officers.   •   •  • 

"The  judges  of  the  various  courts  may  make 
such  rules  for  the  support  and  enforcement  of 
this  act  as  are  proper  and  consistent  with  its 
provirions:  Provided  that  none  of  the  proviaio&s 
of  this  act  shall  apply  to  suits  for  *  *  *  sep- 
arati<m  troni  bed  and  board." 

Defendants  (appellees)  move  to  dlsmlas 
the  aK»eal  on  the  ground  that  the  act  Is  con- 
fined in  its  ai^llcatlon  to  "plaintiff,  Inter- 
vener, or  defendant,"  and  does  not  Include 
an  appellant  We  reached  a  different  con- 
clusion in  the  matter  of  Adrien  Serpas  v.  St 
Bernard  Cypress  Co.  (not  reported),  No. 
21330  of  the  docket,  in  which  a  motion  aiml- 
lar  to  that  under  consideration  was  overrol- 
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ed,  and  we  adhere  to  the  view,  expressed  at 
greater  length  in  that  case,  that  for  the  pur- 
poses of  the  act,  a  litigant  does  not  cease  to 
be  a  plaintiff,  a  defendant^  m  an  Intervoier 
by  becoming  an  appellant  or  appellee,  and 
bence  that  be  Is  entitled  to  the  benefit  of  the 
act  on  and  after  the  appeal  as  well  as  before. 

The  motion  to  dlamlsa  la  therefore  over- 
ruled. 

On  the  Merita — Statement  of  the  Case. 

Plaintiff  prosecutes  this  appeal  from  a 
Judgment  r^ectlng  a  claim  for  daawges  sna- 
talned  by  her  in  oonsequenoe  of  the  alleged 
n^Ugent  killing  of  her  husband  by  a  logging 
train  of  the  Zwolle  A  Eastern  Railway  Com- 
pany, operated  on  the  main  track  of  the  Kan- 
sas City  Sonthom  Oompany,  It  bdng  alleged 
that  the  Zw(^  Company  and  Uie  Sabine 
Lumber  Company  were  interested  together, 
and  the  three  companiea  having  been  made 
defendants.  The  material  facts  discloaed  by 
the  evidence  are  as  follows: 

Decedent  was  foreman  of  a  sectton  gang  in 
the  employ  of  the  titular  defendant,  and  on 
the  day  of  the  accident  (September  8,  1914), 
at  abont  6  o'clock  p.  m.,  was  returning,  with 
hla  men  on  a  hand  car  after  a  day's  work,  to 
the  village  of  Zwolle.  Tbey  were  aware  of 
the  fact  that  the  log  train,  consisting  of  a 
locomotive  and  18  loaded  cars,  was  dne  to 
return  to  Zwolle  on  the  same  track,  and  were 
on  the  lookout  for  It  and,  when  tbey  reached 
a  curve  In  the  road,  which  began  at  a  point, 
say  2  miles  from  Zwollb  and  ran  through  a 
cut  they  stopped  and  looked  and  listened, 
but,  seeing  and  hearing  nothing  of  the  train, 
went  on  until  they  reached  a  point,  say,  ISO 
or  200  yards  beyond  the  cut  and  were  run- 
ning on  a  strai^t  track,  down  c  rather  heavy 
grade,  and  upon  a  "fUl**  or  embankment  some 
12  feet  high,  when  their  attentl(Hi  was  at- 
tracted by  the  whistle  of  the  locomotive, 
which  was  blown  first  for  a  crossing,  not  far 
ahead,  and  then  almost  continuously  as  a  sig- 
nal to  the  hand  car  to  clear  the  track.  The 
section  gang  Immediately  devoted  their  at- 
tention to  the  stopping  of  the  hand  car,  which 
they  succeeded  in  doing,  after  It  bad  trav- 
eled, say,  500  feet,  and  they  then  attempted 
to  remove  it  from  the  track,  and  got  off  three 
of  the  wheels,  when,  finding  that  the  fourth 
had  caught  on  oam  of  the  ralla,  and  that  the 
train  was  quite  near  them,  tbe^,  with  tbe 
excepticsx  of  Henry  Moore  and  ttB  foreman, 
abandoned  the  woA  and  fled  to  safety. 
Mioore  stayed  on  the  job  until  the  locomotlva 
was  within,  say,  4ff  feet,  or  less,  when  he,  too, 
quit,  and  thereupon,  when  the  locomotive  was 
within  20  feet  of  the  car  the  foreman,  who 
bad  up  to  that  time  been  standing  by  direct- 
ing the  work,  sprang  forward  and  took  hold 
of  the  car,  in  an  ai^arent  attempt  to  com- 
plete its  removal,  and  he,  or  the  car,  was 
Instantly  struck  by  the  locomotive^  and  he 
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was  80  Injured  that  he  soon  died.  The  en- 
gineer and  others  of  the  train  crew  testify 
Chat  th^  flrat  saw  the  band  ear  as  the  en< 
glne  came  ont  of  the  cnrre  at  a  distance  of 
ISO  or  165  yards,  and  that  a  crossing  whistle 
was  at  oiiee  blown  to  warn  the  section  gang; 
end  the  engliwer  testifies  that,  when  be  then 
observed  that  the  section  gang  were  trying  to 
stop  the  hand  car,  he  blew  the  danger  signals 
and  did  all  that  he  oonld  to  stop  the  train, 
that  Is  to  say,  he  reversed  the  engine,  ap- 
plied the  air  brake  with  which  It  was  equip- 
ped and  sanded  the  track,  bnt,  there  having 
been  no  brakes  on  ttie  log  cars,  and  the  train 
being  a  heavy  one,  mnnliME  on  a  down  grade, 
he  had  saeceeded  only  In  slowing,  and  not  In 
stopping,  it  when  it  reached  the  point  at 
wfaldi  the  hand  car  had  been  stt^ed— some- 
thing less  than  1,000  from  the  point  fn»n 
whl(dx  he  had  first  seen  It  FlalntUTiT  wit* 
nesses  testify  varlonsly  that  the  train  came 
out  of  the  curve  at  a  speed  of  from  20  to  30 
miles  an  hour,  and  were  unable  to  say  how 
moch,  if  at  all,  it  had  slowed  at  the  moment 
of  the  collision.  Defendants*  witnesses,  the 
engineer,  fireman,  braknnan,  and  snperin- 
tendeut,  who  were  on  the  train,  testify  that 
it  was  moving  when  coming  out  of  the  curve 
at  the  rate  of  IB  or  18  miles  an  hour,  and 
liad  slowed  down  to  from  8  to  12  miles  when 
it  struck  the  hand  car.  Plaintiff  placed  on 
the  stand  two  locomotive  engineers  as  experts 
to  show  within  what  distance  such  a  train 
might  have  been  stopped,  if  all  the  cars,  as 
well  as  the  locomotive,  had  been  equipped 
with  air  brakes. 

One  of  them  (Mr.  Barbro)  gives  the  frtlow- 
Ittg  testimony  in  his  examination  In  chief, 
to  wit: 

**Q.  Mr.  Barbro,  suppose  a  log  train  consist- 
ing of  a  loomotive  and  18  loaded  log  cars,  gomg 
at  tht  rate  of  20  to  80  miles  an  hour,  came  m 
aigfat  of  a  hand  car  about  800  feet  away,  going 
in  the  same  direction;  *  *  *  please  state 
whether  or  not,  in  your  opinion,  uie  log  train 
could  have  been  stopped  by  the  time  it  reached 
the  hand  car,  or,  if  not  stopped,  about  what 
rate  it  would  have  been  going.  (Objected  to  on 
the  ground  that  it  ia  a  hypothetical  question, 
based  upon  a  state  of  facts  that  has  not  been 
proven.)  A.  Now  I  will  tell  you ;  that  depends 
upon  the  condition  of  the  graae,  the  condition  of 
the  rails,  and  the  condition  of  the  brakes.  WelL 
I  think  a  man  ought  to  slow  down  to  about  8 
miles  an  hour  in  800  feet,  but  not  atop.  •  •  • 
Q.  Now,  in  about  what  distance,  in  your  opin- 
ion, would  the  engineer  be  able  to  stop  the 
train,  if  properly  equipped  with  air  braked  and 
going  slightly  down  grade.  A.  Between  1|200 
and  1,S00  feet ;  them  cars  are  bard  to  hold. ' 

The  witness  testified  that  he  had  been  more 
than  SO  years  a  locomotive  engineer,  and  bad 
heard  of  but  one  lumber  company  the  log  cars 
of  which  were  equipped  with  air  brakes. 

The  other  witness,  Mr.  Russell,  had  been 
a  locomotive  engineer  for  eight  years,  and 
had  beard  of  no  other  lumber  company  whose 
cars  were  equipped  with  air  brakes,  save  the 
one  referred  to  by  Mr.  Barbro.  He  testified 
that  be  thought  that  a  train  such  as  describ- 
ed, properly  equipped  with  air  brakes,  and 


moving  at  ^  or  2B  miles  an  hour,  could  be 
stopped  within  800  or  1,000  feet,  and  that, 
going  down  a  slight  grade,  it  could  be  slowed 
within  800  feet  to  5  or  6  miles  an  hour. 

It  was  shown  by  defendants'  witnesses 
that  the  grade  of  the  track  where  the  acci- 
dent occurred  was  1  per  cent.,  and  that  }. 
per  cent  was  a  heavy  grade.  It  was  shown 
that  It  was  the  duty  of  the  section  foreman 
to  keep  a  lookout  for  trains  and  keep  the 
track  clear  for  their  ose;  and  we  Infer  that 
It  was  well  known  to  him  that  the  cars  of 
the  log  trains  were  not  equipped  with  air 
brakes. 

Opinion. 

Plaintiffs  counsel  seem  to  rely  upon  the 
propositions:  (1)  That  defendauts  were  op- 
erating the  train  which  inflicted  the  injury 
complained  of  over  a  railroad  engaged  In 
interstate  commerce  In  violation  of  the  pro- 
visions of  the  acts  of  Congress  requiring  the 
cars  constituting  such  trains  to  be  equipped 
with  air  brakes  and  declaring  that  a  railroad 
company  which  has  failed  to  comply  with 
that  requirement  shall  not  be  heard  to  inter- 
pose the  plea  of  contributory  negligence;  (2> 
that,  apart  from  the  requirement  mentioned, 
it  was  gross  negligence  to  operate  a  heavy 
train  without  making  adequate  provision 
for  stopping  it  In  case  of  emergency;  (3) 
that,  where  one  is  placed,  through  the  neg- 
ligence of  another.  In  a  position  of  sudden 
peril,  and  thereby  sustains  injury,  he  cannot 
be  charged  with  contributory  negligence  by 
reason  of  his  failure  to  exercise  the  better 
judgment  which  he  might  have  commanded 
under  other  conditions. 

[2]  The  safety  appliance  legislation  to 
which  counsel  refer  contains  an  exception 
(embodied  as  a  proviso  In  Act  March  2, 1893, 
c.  196.  i  6.  27  Stat  632  [U.  S.  Gomp.  St. 
1913,  {  8610])  which  reads  as  follows: 

"Provided,  that  nothing  in  this  act  •  •  • 
shall  apply  to  trains  composed  of  four  wheel 
cars  or  to  trains  composed  of  ^ht  wheel  stand- 
ard logging  can  where  the  height  of  each  car, 
from  top  of  rail  to  center  of  coupling  does  not 
exceed  twenty-five  inches,  or  to  locomotives  used 
in  liauling  such  trains  when  such  cai*  or  loco- 
motives are  exclusivdy  used  for  the  transporta- 
tion of  togs." 

[33  We  understand  from  the  evidence  and 
from  the  argument  of  plalntUTs  counsel  that 
the  engine  and  cars  here  in  question  were 
within  the  above  description  and  exception, 
from  which  It  follows  that  defendants  were 
not  In  the  position  of  having  &lled  to  com- 
ply with  the  requirement  of  the  statutes,  and 
hence  ore  not  pre<duded  from  setting  up  the 
plea  of  contributory  negligence,  whlcb.  as 
we  think,  is  determinative  of  the  case;  for, 
while  it  Is  not  made  clear  that  the  speed  of 
the  train  was  unusual  or  excessive,  it  is 
shown  beyond  controversy  that  the  sectloa 
foreman  was  aware  of  Its  approach  in  ample 

I  time  to  have  enabled  him  to  get  out  of  the 
way,  and  that  be  did,  in  fact,  get  out  of  the 

I  way,  and  stood  in  a  place  of  safMy  until  the 


Digitized  by 


Google 


I^KAN  T.  JOHNSON 


last  man  of  hla  gang  luUI  abandoned  tbe  at- 
tempt to  get  the  hand  car  off  the  track,  and, 
then,  when  the  locomotive  was  within  20 
feet  of  the  car,  sprang  forward  and  took 
hold  of  the  car,  and  in  that  same  Instant  was 
stmck  b7  the  locomotive,  from  which  It  also 
follows  that  the  argument,  predicated  npon 
the  theory  that  he  acted  under  the  Impalse 
of  a  sudden  danger  to  whldi  he  was  subject- 
ed by  reason  of  the  negligence  of  the  defend- 
ants, Is  inapplicable  to  the  situation.  It  is 
said,  however,  that  he  must  be  presumed  to 
have  acted  from  a  hnmane  desire  to  protect 
the  members  of  the  train  crew,  and  we  And 
the  following  In  connsel's  brief,  to  wit: 

"Who  can  tell  but  that  he  might  have  sud- 
denly realised  that  this  locomotive  was  weighted 
down  by  a  precious  chance  of  human  freight; 
tliat  among  those  who  might  in  an  instant  be 
dadied  into  eternity  was  hb  friend  Gill  Smith." 

Aooordltig  to  the  evidence  In  tlie  record, 
about  ftU  that  was  laid  by  the  nnfortnnate 
man  after  the  accident  was  In  the  way  of  a 
nqoest  for  water,  complaints  of  snfEerlng, 
and  tbe  statement  to  one  at  plaintiff's  wit- 
nesses, **I  tried  to  save  my  car,**  and,  as  ser^ 
exal  railroad  men  of  laAg  ezpeiience  tpsti- 
fled  that  they  had  never  heard  of  a  train 
bOag  wredced  by  a  colllaion  wttb  a  band 
car,  and  ttiat  tbe  presonoe  oC  sufdi  a  car  op- 
al the  track  was  not  yegaxded  as  a  serlona 
danger  to  a  train,  for  the  reason  that  the 
pilot  of  the  locomotive  will  ordinarily  go  un- 
derneath it  and  tbrow  it  (rft,  we  ccmelnde 
that  the  decedent  was  actuated  by  no  other 
purpose  than  that  stated  hy  blm,  and  wbldi, 
tboogb  laudaUe  in  itselt  did  not  caU  for 
Any  tauulnent  risk  of  either  life  or  limb,  and 
fltlU  less  for  tlie  apparently  desperate  and 
hopeless  vMiture  described  by  the  witnesses, 
wblcb,  and  not  tbe  negllgoice  attributed  to 
-defmdants,  cost  blm  lUs  Ufa.  If  It  were 
made  certain  that  the  train  crew  were  In 
immediate  danger  by  reasm  of  the  posUiim 
■of  fh9  band  car,  that  decedent's  attempt  was 
inspired  by  the  desire  or  impulse  to  save 
them,  and  that  tbe  danger  bad  not  been 
■caused  or  contributed  to  by  bis  negligence, 
the  case  might  still  be  within  the  rulings 
whldi  have  been  made  in  a  number  of  cases 
■where  recovery  has  been  allowed.  But,  ac- 
'Cordlng  to  our  understanding  of  the  evidence, 
the  decedent  was  at  fault  in  bringing  about 
«r  contributing  to  bring  about  the  situa- 
tion which  culminated  In  the  accident.  He 
knew  that  the  train  was  expected,  and  that 
tt  had  the  right  of  way,  and,  moreover,  that 
it  was  bis  duty,  as  section  foreman,  to  clear 
the  right  of  way  for  tbe  train,  and  he  was 
at  fault  In  placing  himself,  his  gang,  and  hla 
■car  in  a  position  where  be  could  not  proper^ 
ly  dlsctiarge  that  duty,  so  that,  even  If  be 
had  been  Injured  in  an  effort,  under  these 
circumstances,  to  save  tbe  lives  of  tbe  train 
crew,  the  necessity  therefor  would  have  arls- 
■en  from  bis  own  negligence,  in  whole  or  In 
part   But  the  danger  to  the  train  crew  was 


not  Imminent,  and,  as  It  appears  to  us,  the 
decedent  risked  and  lost  bis  life  In  an  effort ' 
to  save  the  hand  car,  and,  as  it  was  he  who 
had  put  the  hand  car  in  danger,  there  can  be 
no  recovery  on  account  of  the  Injury  sustain- 
ed by  him  In  that  effort.  On  the  other  hand, 
though  it  t>e  conceded  that  the  danger  to  the 
hand  car  was  not  caused  by  his  negligence, 
the  rule  (so  far  as  It  may  be  considered  es- 
tablished) In  regard  to  the  risk  that  one 
may  take  for  the  saving  of  property  is  dif- 
ferent from  that  which  Is  applied  where  the 
saving  of  life  Is  Involved.  When  the  ques- 
tion is  one  of  saving  property: 

"It  Is  necesaary,"  sav  the  authorities,  "that 
the  person  injured  should  have  acted  wiui  micfa 
care  and  caution  as  a  reasonably  prudent  man 
would  have  exercised  under  the  same  circom- 
stances ;  It  l>eing  insufficient  to  show  merely 
that  he  did  not  act  re<^Ie88ly.  A  few  cases 
take  the  contrary  view  and  hmd  that  a  person 
who  v<duntarUy  places  himself  in  a  posiaon  of 
danger  simply  tor  tbe  protection  of  proper^  Is 
neghgent  so  as  to  preclude  recovery  for  injury 
received."   29  Cyc.  624. 

We  find  no  error  In  the  Judgment  appeal- 
ed from,  and  it  Is  according  afllrmsd. 


awi«.M) 

No.  22092. 

LANAN  T.  JOHNSON,  Sheriff,  at  aL 

(Sn^ems  Court  of  Louisiana.  Jan.  16»  1917. 
Bdieartng  Denied  Feb.  12, 1017J 

(SyUabuM  Iv  *he  Court,} 
AssBHTna     «=37  —  Pkocess  —  SnBSTrruTBD 
Bbbvici. 

In  a  case  of  aubstitated  service  on  an  ab- 
sentee the  record  must  show  that  dtatirai  and 
copy  of  petition  were  awed  on  tbe  regularly  ap- 
pomted  curator  ad  boe. 

[Ed,  Note.— For  other  easa^  see  Absentees, 
Cent.  Dig.  H  14-m] 

Appeal  from  Sixth  Judicial  District  COurt. 
Parish  Df  Ouachita;  Ben  C.  Dawklns,  Judge. 

Action  by  John  Lanan  against  D.  A,  John- 
son, Sheriff,  and  others.  Judgment  for  plain- 
tiff in  iKirt,  and  he  appeals.  Affirmed  In  part, 
and  in  otber  reqpects  reversed,  and  plain- 
tiff's case  dismissed  as  In  case  of  nonsuit 

A.  A.  Ounby,  ot  Monroe,  for  appdlant 
Hudson,  Potts,  Bernstein  &  Sbolars,  of  Mon- 
roe, and  Dale.  7onng  &  Date^  of  Bt  Joseph, 
for  appellees. 

SOHICBBVILUD,  J.  Flalntlfl.  a  resident 
of  Dubois,  alleging  blmself  to  be  tbe  owner 
of  lots  2  and  3  of  Swenson^  subdlvUon  of 
Bosco  plsntation  in  Ouachita  parish,  t<a.,  and 
that  tbe  sbertfl  of  said  parlsb  bas  seised  and 
will  sell  bis  pn^rty  to  satisfy  a  Judgmoit 
rendered  In  tbe  case  of  Burrou^  tend  Com- 
pany (of  Iowa)  V.  Frederick  Delser  (of  Chica- 
go, IlL),  asks  that  the  Burroughs  Land  Com- 
pany and  Delser  be  dted,  through  curators 
ad  hoc,  that  the  Judgm^t  in  favor  of  tbe 
company  against  Delser  be  declared  noli  and 
T(dd  for  the  reasons  stated  In  bis  petition. 
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and  that  an  InJ  miction  tssae  enjoining  the 
sheriff  front  selling  bis  property.  A  prelim- 
Inary  Injunction  was  Issued. 

The  district  Jndge  appointed  a  firm  of 
lawyers,  Hudson,  Potts,  Bernstein  &  Sbolars, 
to  repreeent  both  of  the  absentees,  Bur- 
rouf^  Land  Company  and  Delser,  plaintiff 
and  defendant,  In  the  suit  wherein  the  Judg- 
ment Is  attacked  in  this  cause. 

Messrs.  Hudson,  Potts,  Bernstein  &  Sholars 
do  not  appear  to  have  accepted  the  appoint- 
ment  of  curator  ad  hoc  to  the  plaintiff  or  de- 
fendant In  the  case  of  the  Burroughs  LanA 
Company  or  Deiaer.  On  the  contrary,  they, 
the  attom^s,  filed  an  exception  in  their  own 
names  to  the  citation  directed  to  said  firm  as 
curator  ad  hoc  and  the  order  appcdntlng  it  as 
curator  ad  hoc  to  represent  the  Bnrrougha 
Land  Company,  and  asked  that  the  citation 
directed  to  it  as  cnrator  ad  hoc  for  the  Bur- 
roughs Land  Company  mig^t  be  annulled  and 
Quashed. 

The  record  &ils  to  disdoae  wlietiier  or  not 
a  citation  lasned  to  tlw  law  firm  aa  cnrator 
ad  hoc  of  D^ser.  And  it  does  not  appear 
what  disposition  was  made  of  the  exception 
filed  by  Messrs.  Hudson,  Potts,  Bernstein  & 
Sholars.  Default  was  entered  as  to  all  de- 
foidants. 

Subsegnently  the  Burroughs  Land  Compa- 
ny filed  an  answer  through  its  counsel,  Hud- ; 
son,  Potts,  Bernstein  ft  Sholars. 

The  trial  was  proceeded  with  against  the 
Burroughs  Land  Company  and  the  sheriff; 
but  Ddser  does  not  appear  to  have  been  cit- 
ed ;  he  made  no  appearance,  and  the  default 
taken  against  him  was  not  confirmed. 

There  was  Judgment  rejecting  and  dlsmiaa- 
Ing  the  demands  of  plaintiff — 
"save  and  except  the  prayer  tor  injunction  In 
■o  far  as  the  demand  for  the  same  is  based  up- 
on the  illegality  of  the  writ  of  fieri  facias,  be- 
cause of  the  failure  of  the  clwk  of  the  court  to 
impress  and  affix  the  seal  ci  the  court  upon  said 
instrument. 

"It  ifl  further  ordered,  adjudged,  and  decreed 
that  the  aaid  writ  of  fieri  facias  be  quashed  and 
annulled  because  and  on  account  of  the  said 
omission  and  failure  to  impress  and  affix  the 
seal  of  the  court  thereto,  and  that  the  injunction 
herein  sued  out  be  sustained  only  in  so  far  as 
the  same  is  prayed  for  on  account  of  the  said 
omission  and  failure  to  impress  and  affix  the  said 
seal,  and  that  the  said  injunction  in  all  other 
phases  and  in  its  other  parts  be  and  the  same  is 
hereby  dissolved. 

"It  is  further  ordered  that  D.  A.  Johnson,  sher- 
iff, proceed  to  advertise  and  sell  the  [rf'opertr, 
the  sale  of  whicb  was  enjoined  herein,  under  the 
alias  writ  heretofore  issued  subsequent  to  the 
issue  of  Uie  writ  of  fieri  facias,  which  is  herein 
quashed  and  annulled. 

"It  is  further  ordered  that  the  plaintiff,  John 
Lanan,  do  have  and  recover  judgment  of  and 
against  the  Burroughs  Land  Company  in  the  full 
sum  of  $25  as  damages  for  attorney's  fees  in- 
cident to  the  Injunction  herein  sued  out. 

"It  is  further  ordered  that  the  defendant  Bur- 
roughs Land  Compaoy,  do  pay  all  costs  of  this 
suit" 

Plaintiff  only  has  appealed. 
Tbe  land  In  question  was  at  one  time  the 
property  of  the  Kllloden  Planting  Company, 


a  corporation  domiciled  In  Louisiana,  which 
sold  it.  May  1,  1913.  to  Frederick  Delser,  in 
an  act  of  sale  containing  the  pact  de  non 
allenando.  The  credit  portion  of  the  selling 
price  was  evidenced  by  three  notes  of  $1,000 
each,  which  were  secured  by  mortgage  and 
vendor's  lien.  The  act  was  recorded  cm  May 
17,  1913. 

May  20, 1913,  Delser  sold  to  plaintiff,  John 
Lanan;  and,  as  part  of  ttie  pnr^ase  pric^ 
lAuan  assumed  the  three  notes  issued  by 
Delser  in  favor  of  the  EiUoden  Confpany. 

The  Burroughs  Land  Company  alleged  that 
it  acquired  two  of  the  notes  referred  to,  and 
sued  via  ordinarla  upon  them  In  suit  against 
Delser.  No.  8781.  In  the  Sixth  judicial  dis- 
trict court  of  Ouachita  parisli,  July  2,  1916. 
R.  V.  Handle  was  therein  appointed  curator 
ad  hoc  to  represent  the  absent  defendant 
Deiser.  Handle  does  not  appear  to  liave  ac- 
cepted the  appointment  la  that  case. 

The  record  is  irilent  aa  to  who  was  served 
with  the  dtation  and  cffipy  ot  petition  In  the 
cause. 

A  writ  ot  fieri  fadas  was  therdn  Issued, 
and  it  and  the  notice  of  seizure  were  address- 
ed to  Delser,  the  defendant,  and  they  were 
served  upon  him  in  person  in  the  dty  of  Mon- 
roe, December  IS,  191K.  Bubsequesitly,  Feb- 
ruary 21,  1916.  a  notice  of  seizure  under  an 
alias  writ  of  fieri  facias  was  Issued  uid  serv- 
ed upon  Bobert  Y.  Bandle,  as  cnrator  ad  hoc 
of  nedeclck  Delser. 

But  the  substituted  service  upon  an  absen- 
tee Is  not  tile  service  of  a  nodce  of  seizura 
under  a  writ  of  fieri  facias.  It  Is  required 
that  Om  citation  and  copy  of  petltitHi  be 
served  upon  the  person  substituted  in  an  or- 
dinary proceeding.  In  Uils  case  the  Bur^ 
roughs  Land  Company  was  proceeding  via 
ordinarla  to  collect  the  notes  by  it  ami 
secured  by  a  mortgage  bearing  upon  the 
property  whi<A  Delser,  an  absentee,  had 
transferred  to  Lanan.  In  such  case  the  rec- 
ord should  show  that  the  copy  of  tbe  petition 
and  dtetion  were  served  upon  the  duly  ap- 
pointed curator  ad  hoc. 

There  are  other  nullities  charged  by  Lanan 
In  the  proceedings  and  judgment  in  the  case 
of  the  Burroughs  Land  Company  v.  Delser,. 
but  they  will  not  be  passed  upon,  as  the  va- 
lidity of  those  proceedings  and  the  Judgment 
cannot  be  disposed  of  in  a  suit  when  all  the 
parties  to  that  suit  are  not  before  the  court. 
Delser,  the  defendant  in  that  case,  has  not 
been  cited  and  served  as  one  of  the  defend- 
ants in  this  case,  either  personally  or  through 
a  curator  ad  hoc 

A  Judgment  of  nonsuit  should  have  been 
entered. 

As  the  Burroughs  Land  Company  has  not 
appealed,  tliat  porUon  of  the  Judgment 
against  it  for  $25  will  not  be  disturbed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
affirmed  as  to  the  award  of  $26  and  costs  ixk 
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botb  conrts,  and  tbat  In  other  respects  It  1w 
rerersedi  and  plaliAUFs  caae  be  dlamlsflea  as 
In  ease  of  dmibiiI^  at  bis  cost  in  botli  ooarta. 


(IM  Lo.  «87) 

No.  20792. 

BBYOEILAND  LUMBER  CO^  limited.  T. 
EERUN  et  oL 

(Snprerae  Court  of  Louisiana.   Feb.  12.  1017.) 

fStfOabut  hv  the  Court) 
Afpeax.  akd  Bsbob  ^s>4S4— Teajtbobifiv— Rk- 

Where  the  appellant  Sled  tbe  transcript  of 
appeal  in  the  Supreme  Gonrt,  bnt  made  no  oth- 
er appearance  taerein,  the  judgment  will  be 
affirmed,  where  tbe  record  disdosea  no  manifest 
error  of  fact  or  of  law  sufficient  to  warnmt  the 
reversal  of  tbe  judgment. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2188.] 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  BleDTllle;  J.  B.  Reynolds,  Special 
Judge. 

Action  by  Bryceland  Lumber  Company,  Um- 
Ited,  against  T.  J.  Eerlin  Lamber  Company, 
Limited,  in  soUdo.  Judgment  in  solldo  for 
plaintiff  against  tbe  answering  defendant  T. 
J.  Kerlin,  and  against  the  defendant  com- 
pany by  default,  and  defendant  Eerlin  prose- 
cutes a  devolutive  appeal.  Affirmed. 

Wlmberly,  Reeves  &  Dormon,  of  Shreve- 
port,  for  appellant.  Goff  ft  BamettOt  of  Ar^ 
cadia,  tax  appellee^ 

LAND,  J.  Plalntlft  sued  T.  J.  EerUn  and 
flie  T.  J.  Eerlin  Lumber  Company,  Umtted, 
in  solido  to  recover  the  sum  of  $3,505.77,  with 
legal  Interest  thereon  from  March  17,  1911, 
until  paid,  on  a  cause  of  action  which,  as 
alleged,  may  be  briefly  stated  as  follows: 

That  T.  J.  Eeiiin,  acting  as  manager  of 
the  plaintiff  company,  on  March  17,  1911, 
without  authority  so  to  do,  issued  Its  vouch- 
er payable  to  F.  A.  Goodrich  for  $12,000,  of 
which  $8,402.23  was  Justly  due,  but  the  bal- 
ance of  ^,595.74  was  not  in  any  way  owing 
by  said  company  to  tbe  said  Goodrich,  and 
that  a^d  balance  was  misused  and  misap- 
plied to  the  payment  of  a  debt  due  by  the 
defendants  to  said  Goodridi,  and  for  which 
the  plaintiff  was  In  no  wise  liable  and  re- 
sponsible. 

That  on  February  2,  1911,  an  agreement 
was  made  between  the  said  defendants  and 
F.  A.  Goodrich  for  tbe  organization  of  the 
Bryceland  Lumber  Company,  and  the  purchase 
'by  it  of  all  the  property  of  the  T.  J.  Eerlin 
Lamber  Company,  and  there  was  attached 
to  said  agreement  a  list  of  the  liabilities  of 
said  company,  which  the  Bryceland  Lumber 
C(HXipany  was  to  assume,  not  including,  how- 
ever, a  liability  of  $3,595.77  doe  by  the  said 
T.  J.  Kerlin  lumber  Company  for  state  and 
parish  taxes  for  the  year  19ia 

Tbat  between  February  2, 1911,  and  March 
9,  1911,  when  the  new  company  commenced 
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to  do  bDslnras^  the  said  Eerlin  and  ^lin 
Lumber  Company  obtained  advances  from  the 
said  Goodridi  to  tbe  amoont  of  $12,000,  to 
be  used  in  the  payment  of  debts  which  the 
Bryceland  Lamber  Company  was  to  assume, 
and  Ibe  said  Eerlin  and  Eerlin  Lamber  Com* 
pany  wrongfully  used  $3,695.77  of  said  ad* 
vancea  in  jtaylng  the  taxes  afbresald,  and  tbe 
said  Eerlin,  acting  aa  general  manager  ci  the 
I^^Untift  company,  wrongfully  issued  Its 
vouiiber  for  $12,000  to  Qie  said  .Goodrich  as 
aftnesaid. 

Tbat  T.  J.  E^in  was,  at  the  time  of  tbe 
sale  of  tbe  T.  3.  EerUn  Lumber  Company  to 
the  plaiiUiff  company,  the  owner  of  all  the 
stock  of  the  T,  J.  Eerlin  Lumber  Company, 
and  took  the  entire  proceeds  of  the  sale  of 
its  property,  -  and  is  therefore  liable  for  all 
of  its  debts. 

T.  J.  Eerlin  answered,  d«iying  In  detail 
all  the  material  auctions  of  the  petition. 

The  same  defendant  also  filed  a  plea  of  es- 
toppel, based  on  the  pleadings  of  a  former 
suit  brought  by  the  plaintiff  against  the  same 
defendant  Tbe  T.  J.  Eerlin  Lnmbw  Com- 
pany was  cited,  but  made  no  appearance. 

Tbe  cause  was  tried  on  default  as  against 
the  said  company,  and  Jndgmoit  was  ren- 
dered In  solido  against  botb  defendants  as 
prayed  fior  In  the  platntUTs  petition. 

T.  J,  Eerlin  prosecuted  a  devolutive  appeal 
from  said  Judgment,  and  filed  tbe  transcript 
of  app«il,  but  baa  filed  no  brief,  m  made  any 
other  appearance  In  this  court 

It  is  tbe  dnty  of  the  appellant  to  iKflnt  out 
any  error  of  law  or  id  foct  on  wldcb  be  may 
rely,  in  printed  brl^  aeasonably  lUed  as  re- 
quired by  the  roles  of  Ibis  court  If  tbe  ^ 
pellant  files  no  biie&,  the  presumption  la  that 
be  la  unable  to  assign  any  emn'  of  fact  or 
of  law,  whlA  be  deems  sufficient  to  warrant 
the  reversal  at  the  judgment 

We  have,  however,  gone  over  the  record, 
and  find  no  manifest  error  of  lav  or  of  fact 
made  by  the  judge  below. 

Judgment  affirmed. 

""^^  a«>  la.  870) 

No.  21528. 

MBRTZ  V.  DI  GIORGIO. 

(Supreme  Court  of  Louisiana.   Feb.  12,  19170 

(SvUabut  bv  Editorial  Staff.) 

AMAVUr  AND  Battsbt  4»35— Cxvzl  Aoizov 

— BVIDKNCE— SOPFICIENOT, 
Id  an  action  for  assault  and  battery  and 
'  abusive  language,  evidence  held  to  austain  ■ 
judgment  for  pkuntiff  on  whose  premises  the 
difficulty  occurred,  notwithstanding  defendant's 
claim  that  plaintiff  was  tbe  guilty  party. 

[Ed.  Note.— For  other  cases,  see  Assanlt  and 

Battery,  Gent  Dig.  |  61] 

Appeal  from  Civil  District  Court,  Faiisb 
of  Orleans:  T.  C.  W.  Ellis,  Judge. 

Action  by  Elizabeth  Mertz  against  Vito 
Dl  Glor^o,  for  assault  and  battery  and  abu- 


MERTZ      DI  0IOROIO 


tBsVor  oUier  cases      same  topic  and  KSTT-NVMBSR  in  all  K«7-Nvua1>ared  DIsmU  and  IndexM  . 
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Blre  langusge.  Jndgmoit  Cor  tbe  pl&lntUT, 
and  defraidant  appeals.  Afflrmed. 

A.  J.  Bossl,  of  New  Orleans,  for  appellant. 
Jamea  Barley  Bosser,  Jr.,  of  New  Orleans, 
for  app^ee. 

PBOVOSTT,  J.  Mrs.  Itertz  snes  Mr.  Dl 
Giorgio  for  assault  and  battery  and  abusive 
]anguagfc  He  retorts  that  the  thing  Is  jost 
the  other  way.  Her  house  and  his  comer 
grocery  and  saloon  are  about  ten  feet  apart, 
with  a  board  partition  midway  between,  ex- 
tending,  like  the  houses,  to  tbe  sidewalk. 
On  each  rtde  of  this  partition  Is  an  alleyway 
closed  at  the  sidewalk  by  a  door.  The  en- 
counter was  In  her  alleyway,  at  the  door  of 
her  Utdien.  She  says  he  held  his  flat  under 
her  nose  and  called  her  bitch  and  whore, 
and  would  not  leave  her  premises,  and  she 
sought  to  make  him  leave  by  using  the  stick 
end  of  her  broom  upon  him,  when  he  wrench- 
ed the  broom  out  of  her  hands  and  beat  her 
with  It,  following  her  In  doing  so  Into  her 
kitchen.  His  side  of  the  story  it  Is  needle 
to  give,  since  the  trial  Judge  did  not  believe 
ft,  and  we  find  no  reason  for  disagreeing 
with  him.  Out  of  the  din  of  the  conflicting 
witnesses  one  fact  stands  prominent:  The 
two  homes  bad  not  been  on  good  terms,  and 
It  was  her  premises  which  were  invaded. 

Tbe  Judgment  for  $200  Is  afflrmed,  with 
costs  in  both  courts. 


(140  La.  STI) 

No.  20817. 

ROYAL  V.  NEW  ORLBANS  RT.  ft 
UGHT  00. 

(Supreme  Court  of  Ijoulsiana.   Vih.  12,  1817.) 

(SyUabut  bp  Bditoriat  Staff.) 
STBBET  RaILBOADS  «=3ll4<l)  —  InJTJSIKS  TO 

Wagon  Dbiveb— Kvidbncb— Oattsb  of  Ih- 

JUBT. 

In  an  action  for  injaries  resoltdng  In  death 
to  the  driver  of  a  wagon  when  the  end  of  a 
street  car  which  was  turning  a  curve  swung  out 
from  the  tracks  and  Btrock  his  wagon  a  glanc- 
ing  blow,  evidence  Keld  not  to  show  that  deoeas- 
ed  received  any  injuries  from  the  cdlision. 

[Ed.  Note.— FDr  other  cases,  sse  Street  Rail- 
roads, Gent.  D^.  i  2S9.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  T.  C.  W.  Ellis,  Judge. 

Action  by  Cel^tlne  Royal,  widow  of  An- 
thony Lawson,  against  the  New  Orleans 
Railway  &  Ught  Company.  Judgment  fOr 
the  defendant,  and  plalntlft  aroeals.  Af- 
flrmed. 

A.  A.  Galongne  and  A.  J.  Peters,  both  of 
New  Orleans,  for  appelant  Dart.  Keman 
St  Dart,  of  New  Orleans,  for  appellee. 


(U. 

PBOTOSTT,  J.  The  outer  and  Umer 
bound  street  railway  tracks  of  the  defnd- 
ant  company  on  the  neutral  ground  along 
the  middle  of  Canal  street  are  connected  at 
the  end  of  the  street,  near  tbe  Louisville  & 
Nashville  Railroad  depot,  by  a  curve  around 
the  monument  ia  the  middle  of  the  street 
This  curve  Is  necessarily  sharp,  so  that  when 
the  long  cars  are  on  it  their  «ids  swing  out 
a  considerable  distance.  The  rear  end  of  (me 
of  the  cars,  In  swinging  out  In  this  way. 
struck  the  hind  wheel  of  a  -one-horse,  no- 
top,  spring  wagon,  whlcb  the  T2  year  old 
husband  of  plaintiff  was  driving  on  bis  way 
to  the  depot  with  a  trunk,  a  child  on  the 
driver's  seat  with  him,  and  a  little  grandson, 
13  years  old,  on  the  trunk  back  of  him.  The 
latter  says,  of  the  colUslon:  "It  busted  tbe 
seat,  and  he  (tbe  old  man)  went  back  and 
hit  the  trunk."  This  concnsstoUt  aocordli^ 
to  plalntilf,  caused  tbe  old  man  to  take  to  his 
bed  on  reaching  home,  and  brought  on  tbe 
paralyds  of  which  lie  died  seven  months  lat- 
er. We  cannot  accept  that  explanation  of  the 
old  man's  Illness  and  death,  for  the  very 
good  reason  that  two  of  the  piomisent  busi- 
ness mea  of  this  dty,  one  of  whom  was  on 
tbe  step  of  the  car  and  bad  to  spring  back 
in  order  not  to  find  himself  brtween  the  car 
and  the  wagon,  and  the  other  of  whom  was 
In  the  rear  door  of  ttie  car,  who  were  pro- 
duced by  plaintiff  as  witnesses,  tesOfled 
that  the  collision  was  but  sUa^t,  did  not 
cause-  the  old  man  to  let  go  of  the  reins  or 
leave  his  seat,  but  at  most  may  have  shak- 
en him  up  a  little.  The  undisputed  fact  is 
that  he  never  stopped,  bat  kept  on  Us  way 
as  If  nothing  had  haivened.  There  Is  con- 
flict In  the  evidaice  as  to  the  old  man's  tak- 
ing to  his  bed  having  coincided  with  the  ac- 
cident, and  also  as  to  whether  It  was  the 
car  that  caught  up  with  the  wagon,  or  the 
wagon  with  the  car,  whldt  letter  Is  not 
Improbable  from  the  fhct  that,  In  engaging 
the  curv^  the  car  had  to  slow  up  in  order 
not  to  Jerk  the  trolley  from  the  win.  If  it 
was  the  wagon  that  caught  up  with  the  car, 
the  accident  would,  of  course,  have  been 
brought  on  by  the  old  man  himself;  but,  in 
the  contrary  event,  we  are  not  so  clear  that 
the  failure  of  the  motorman  to  foresee  that 
the  rear  end  of  bis  car  in  swinging  out  might 
thus  graie  tbe  wagon  (for  the  contact  was 
little  more  than  a  grazljag)  would  constitute 
negligence;  nor  that,  if  it  did  constitute 
negligence,  the  old  nnan,  whose  life  occupa- 
tion was  Uie  driving  of  this  wagon  on  the 
streeta,  should  not  have  known  ot  the  danger 
of  coming  too  close  to  tbe  car  track  at  this 
curve,  and  not  exposed  himself  to  it 

The  suit  Is  for  injury  to  the  old  man,  and 
we  find  that  then  was  none. 

Judgment  afflrmed. 
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aM  X«.  913) 

No.  20678. 

WAIJiAOD  T.  TREMOMT  &  O.  BT.  GO. 

(Snpreme  Court  of  Louisiana.    Jan.  16,  1917. 
Rehearing  Denied  Feb.  12,  1917.) 

(BvtMiu  hp  th0  Ovuri,) 

1.  yUsnat  AiTD  Sbbvant  «s»163(1>— BfASixs's 

DUTT— NUHBSB  OF  SBBTAIVTS. 
It  ifl  the  duty  of  a  master  to  see  tbat  the 
noiuber  of  servants  engaged  on  any  particular 
work  la  aaffieient  to  secure  the  reasonabie  nfety 
of  each  one  of  them. 

(Ed.  Nota.— For  other  cases,  see  Uuter  and 
Servant,  Cent.  Dig.  {|  828,  329.] 

2.  Master  ajvd  Sebvart  ^»101,  102(1)  — 
Masteb'b  Dutt  —  Tools,  Appliances  aj7d 
Place  tob  Wobk.' 

The  du^  of  a  master  to  furnish  proper  tools, 
appliances,  and  a  safe  place,  embraces  human 
instmmentalitieB  and  mechanical  devices. 

[Sd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  tl  135,  171,  178, 

{Aidi^otMl  Bylldbut  by  BdHorial  Bialf.) 

3.  Mastcb  aho  Servant  ^'112(2)  —  Iitjubt 
TO  Sebtaht— Nboliobrce. 

Where  it  appeared  that  the  cross-ties  at  the 
place  of  the  accident  were  decayed,  and  that 
the  passing  of  the  train  over  the  joint  in  the 
track  in  that  place  canaed  a  "low  joint"  and 
the  cars  to  rock  in  giring  over  it,  the  master  was 
liable  for  injury  to  a  brakeman  fallins  or  jolted 
from  a  car  he  was  climbing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  H  212,  219.] 

4.  Death  «=390(4>— Dahage& 

In  an  action  b^  the  widow  of  a  brakeman 
for  damages  for  hia  death,  where  it  appeared 
that  deceased  was  a  young  man,  earning  from 
$60  to  $76  a  month,  married,  and  with  one 
child,  a  verdict  of  $9,000  would  not  be  reduced. 

[Ed.  Note.— For  other  cues,  see  Death,  Cent 
Dig.  H  126,  126,  129.] 

Appeal  frran  Fifth  Judicial  District  Gonrt. 
^xlsh  at  Winn;  W.  I*.  Basw^  Special 
Judge. 

Action  hy  Mrs.  Ada  Uactien '  Wallace 
against  the  Tremont  &  Gulf  BaUwsj  Com- 
pany. Judgment  for  plaintiff,  and  dtfoid- 
ant  appeals.  Affirmed. 

Stubba,  Theus  A  Orlsbam,  ot  Umioe,  for 
ap[>eUant  Hundley  ft  Hawtboni,  of  Alexan- 
dria, for  appellee, 

SOMMESVILLE,  J.  O.  K.  Wallace,  bus- 
band  of  the  plaintiff,  while  employed  as 
brakeman  <^  the  defendant,  received  fatal  in' 
Juries  from  which  he  died  within  12  hours ; 
and  this  suit  Is  for  damages,  under  auc- 
tions of  negligence  on  the  part  of  the  em- 
ployer on  the  ground  that  the  train  crew  was 
insufficient  In  number,  and  that  the  track 
over  which  the  train  was  being  operated  was 
defective.  The  answer  admits  the  injury 
and  death,  but  denies  that  the  accident  was 
occasioned  by  any  fault  or  n^llgence  on  the 
part  of  the  defendant,  and  avers  that  same 
was  occasioned  by  negligence  on  the  part  of 
plaintiff,  with  tbe  additional  allegation  of  aa- 
enmed  risk. 


There  was  judgmoot  in  fiivor  of  plaintiff 
and  against  defendant  in  the  sum  ot  $9,000i 
and  the  defendant  baa  aniealed. 

The  train  upon  which  the  deceased  was 
serving  as  a  brakeman  was  a  mixed  train, 
running  from  Tremont,  Leu,  to  Winnfleld, 
thence  to  Bocbelle,  thw  going  back  over  a 
portion  of  the  same  Unjs  rniminc  between 
Tremont  and  Winnfleld  to  a  Inncticm  point 
known  as  Hlnnifee,  then  to  Tremont,  on  the 
same  day. 

,  While  at  Hlnnifee,  It  appears  tbat  some 
switching  became  necessary  to  make  up  the 
train,  wbldi  was  a  mixed  one  composed  of 
both  passenger  and  frelgbt  cars,  inpaa  wbldi 
the  deceased  was  acting  as  brakeman. 

The  evidence,  shows  tbat  priw  to  Oie  time 
of  the  aeddent  tvo  brakemen  bad  been  em- 
tflofei  on  tbla  mixed  train ;  but,  <n  the  day 
of  Uw  aeddent,  tbe  second  brakeman  &il«d 
to  arrive  on  time,  and  tbe  train  was  ordered 
to  move  without  the  second  brakeman.  The 
evidence  further  shows  that  there  was  work 
for  two  biakemen  on  the  train,  and  that  tbe 
train  crew  was  insufficient  in  number  be- 
cause of  the  missing  brakeman. 

T.  J.  Roberts,  yardmaater  of  tbe  LoaiBlan& 
ft  Arkansas  Bailroad,  testified  m  behalf  ot 
plaintiff  that  G>»  necessaiT  crew  to  bandle  a 
mixed  tr^,  like  the  tme  In  qtuatloa,  would 
be  two  brakemen,  conductor,  engineer,  and 
fireman.  And,  asked  why  two  twakemen  In- 
stead of  <me  were  necessary,  be  said: 

"If  the  man  had  a  car  to  set  out— suppose  a 
man  had  a  car  to  cut  out  on  a  curve.  If  one 
man  had  to  do  It,  the  engineer  could  not  see 
him  give  the  signal,  but  if  there  were  two  and 
they  had  a  car  to  set  out,  one  man  could  cut  it 
off  and  tbe  other  man  would  set  it" 

De  Loach,  conductor  on  tbe  Louisiana 
Railway  ft  Navigation  Company,  testified: 
That  one  brsk^an  was  not  sufficient  to  op- 
erate a  mixed  train,  "because  the  work  the 
railroad  company  requires  you  to  do  (m  such 
routes  Is  such  that  you  must  have  a  full 
crew."  That  if  he  did  that  work  for  12 
hours,  "he  would  be  all  In  at  that  time— I 
would.  He  would  be  all  in  before  that  time." 
That  It  was  necessary  to  have  two  men,  be- 
cause, "one  man  cuts  the  cars  off,  uncouples 
the  cars,  and  another  man  throws  tbe 
swttdi ;  and  If  It  is  on  a  grade,  one  of  them 
will  have  to  go  on  top  and  set  a  brake." 
Asked  whether  he  had  ever  been  a  conductor 
on  a  mixed  tralh  which  used  only  one 
switchman,  be  answered,  "Never  In  my  life." 
When  asked  whether  a  mixed  train  might  be 
operated  with  one  brakeman  In  safety,  he 
replied:  "Well,  sir,  1  say  It  cannot  be  oper- 
ated with  safety  with  one  man,  and  I  never 
worked  for  a  road  that  did  that" 

[1]  The  absence  of  the  second  brakeman 
of  the  train  crew  was  known  to  the  train 
dispatcher  of  the  defendant  company,  and 
the  mixed  train  was  sent  out  without  this 
second  brakeman.  The  evidence  Is  clear  on 
the  point  that  the  work  requirea  that  there 
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sbould  have  been  two  brabemen  tn  the  crew ; 
and  that  tbe  crew  with  <»il7  one  was  tauniffl- 

cient 

In  the  ease  of  Hill  t.  Lumber  Co^  108  La. 
162,  32  Sontb.  872,  58  L.  B.  A.  346,  while  an 
employ^  was  temporarily  absent  through  ac- 
cident, and  a  fellow  workman's  IlCe  was 
thfflet^  endangered,  the  court  say.  In  part: 

"It  will  not  do  for  defendant  corporation  to 
argue  it  had  enouRh  men  behind  the  edger  to  do 
the  work  there.  It  was  its  duty  to  .have  had  a 
sufficient  number  of  men  there^  not  only  to  do 
the  work,  but  to  do  it  with  safety  to  thoae-^ 
working  in  front  of  the  edger, 

"If  Adam  Cosman  could  not  leave  his  post 
for  five  minutes  without  danger  and  death  at- 
tending on  his  absence,  the  master  sbonld  have 

Erovided  against  that  contingency,   l^ere  should 
ave  been  an  extra  man  tfaer^  for  just  such 
purpose." 

[2]  In  a  similar  case,  where  loaded  coal 
cars  in  a  mine  got  beyond  control,  owing  to 
there  being  one  man  In  charge  Instead  of 
two^  the  Supreme  Court  of  Virginia  held  the 
company  responsible  In  damages.  South 
West  Improvement  Co.  v.  Smith,  86  Va.  306, 
7  S.  B.  365,  17  Am.  St  Eep.  59.  It  Is  well 
recognized  that  it  Is  as  much  the  duty  of 
the  master  to  furnish  a  sufficient  number  of 
serva;its  to  perform  the  duties  assigned  to 
them  in  a  reasonable  manner  as  It  is  to  for* 
nish  them  with  a  reasonably  safe  place  In 
which  to  labor.  It  la  the  duty  of  a  master 
to  furnish  proper  tools  and  appliances  for 
the  safety  of  his  employ^,  and  this  includes 
human  instmmentallties  as  well  as  mechani- 
cal devices.  Hyland  t.  Telephone  &  Tele- 
graph Co.,  70  S.  O.  315,  49  S.  B.  879;  Illi- 
nois Central  B.  R.  Co.  t.  Langan,  116  Ky. 
318,  76  S.  W.  82,  25  Ky.  Law  Rep.  600; 
Chesapeake  &  Ohio  By.  Ca  v.  Board,  26  Ky. 
Law  Rep.  1118,  77  S.  W.  189;  Peterson  t. 
American  Grass  Twine  Co.,  90  Minn.  84S.  90 
N.  W.  813 ;  Hilton  t.  Fitchburg  B.  B.  Co.,  73 
M.  H.  116,  59  Atl.  62S,  68  L.  B.  A.  428;  r»en- 
rer  ft  B.  G.  R.  B.  Ca  T.  Belter,  47  Colo.  417, 
107  Pac.  1100 ;  Brown  t.  Rome  Madiine  Co., 
5  Ga.  App.  142,  62  S.  EL  720;  Standard  Sani- 
tary Mfg.  Co.  T.  Minor,  33  Ky.  Iaw  Rep. 
972,  112  S.  W.  572;  Melly  T.  St  Louis  &  S. 
F.  By.  Ga,  215  Ma  567,  U4  S.  W.  1013 ;  Dl 
Bari  T.  3.  W.  Bishop  Ca,  199  Mass.  2S4,  85 
N.  E.  80,  17  L.  B.  A.  (N.  S.)  773,  127  Am. 
St  Bep.  487 ;  Coughlan  r.  Philadeli^a,  B.  & 
W.  Ry.  Ca,  6  PennewiU  (Del.)  242,  67  Atl. 
148;  Penn.  Co.  t.  McCaffrey,  139  Ind.  430, 
38  N.  B.  07.  29  L.  B.  A.  104. 

[9]  The  evidence  shows  further  negligence 
and  fault  on  the  part  of  defendant  company. 
At  the  place  of  the  accident  it  is  shown  that 
some  of  the  ties  were  decayed  to  sac^  an  ex- 
tent that  the  rails  dipp^  while  the  cars 
were  pasfdng  over  them;  and,  it  is  to  this 
dipping  and  Jostling  that  the  deceased  at- 
tributed the  accident  which  befell  him,  and 
which  resulted  in  the  loss  ot  his  life.  Por^ 
tions  of  the  cross-ties  under  the  tracks, 
where  the  tracks  were  Joined  at  the  place  of 
the  accld«it  were  produced  in  court,  and 
they  showed  reiy  great  decay.  Xwo  wttneai- 


es  testified  that  they  went  to  the  place  and 
saw  the  passing  of  a  passenger  train  as  it 
went  over  that  p<^t  In  the  track ;  and  they 
testified  that  the  rails  dropped  there  when 
the  train  passed  over  it  The  witnesses  for 
the  defendant  testified  **that  the  engine  (la 
passing  over  the  point)  didn't  rode  much." 
But^it  did  rock ;  and  this  made  it  an  unsafe 
place  for  the  deceased  to  have  worked  in. 

The  surgeon  of  the  defendant  company  tes- 
tified as  a  witness  for  that  company,  and 
said: 

"I  asked  him  (tbe  deceased)  how  it  happened, 
and  be  prefaced  his  remarks  by  saying,  'Blank 
carelessness.'  He  told  me  that  they  had  some 
cars  to  set  out,  and  he  got  on  the  cars  to  ride 
them  back  to  where  they  were  going  to  set  them 
out,  and  going  on  back  he  had  one  foot  on  the 
journal  box  and  was  holding  onto  the  iron  of  the 
car,  and  that  the  car  jolted  for  some  reason ; 
he  didn't  know  what,  and  he  slif  ped  alt.  I  ask- 
ed him  if  he  had  both  feet  on,  and  he  said  he 
bad  one  foot  on  the  Journal  box  and  was  try- 
ing to  cnt  off  the  air  with  the  other.  I  asked 
him  If  there  were  a  bad  track,  and  he  said  he 
didn't  know;'  that  something  Jarred  him  loose 
and  be  slipped  off.  He  said  it  was  something 
which  caused  his  foot  to  slip  off,  and  he  suppos- 
ed the  ear  Jolted.*' 

TlM  plaintiff  testlfled  that  the  deceased 
had  made  a  somewhat  similar  statement  to 
Dr.  Peters,  after  the  deceased  had  bem  tak> 
en  to  his  home.   She  sa^ra: 

"He  said  that  he  bad  nnconpled  tiie  ear,  and 
bad  started  up  to  apply  the  brakes,  and  that 
when  be  put  hia  foot  on  the  journal  to  dimb  up 
on  the  car  the  car  dropped  down  from  some 
cause  and  threw  him  over." 

The  evidence  is  positive  that  the  croes-ties 
at  the  place  of  tlie  accident  were  in  a  very 
decayed  ctndltloii,  end  that  the  passing  of 
the  train  over  the  Jcdnt  in  the  track  at  that 
place  caused  the  Joint  known  as  a  *1ow 
J(^t,'*  ftud  that  the  cars  rocked  In  going 
over  it  The  deceased  attributed  tbe  acci- 
dmt  to  the  rocking  or  Jarring  of  the  car  that 
he  was  attempting  to  climb  at  the  time  of 
the  acdd^t;  and  defendant  Is  dearly  re- 
sponsible for  what  happened  to  the  deceased 
at  that  unsafe  place. 

"Railroad  companies  should  provide  safe 
roadbeds,  the  cross-ties  should  be  sound  and 
the  rails  strong  and  securely  laid."  Sylla- 
bus,  McFee  v.  Railroad  Ca,  42  La.  Ann.  790. 
7  South.  720;  Rutherford  v.  Railroad  Ga,  41 
La.  Ann.  793,  6  South.  644;  Fuller  v.  tre- 
mout  Lumber  Ca,  114  La.  266,  88  South.  194, 
108  Am.  St  Rep.  84fi.  In  the  latter  case  it 
is  said: 

"A  railroad  company  must  maintain  a  safe 

roadbed,  undecayed  and  sound  cross-ties,  and  see 
that  the  rails  are  in  their  proper  position  and 
lev^;  *  *  *  or  else,  in  case  of  an  accident 
growing  oat  of  its  unsafe  condition  which  caosed 
injury,  ft  will  be  liable." 

[4]  The  district  Judge  has  allowed  plaintiff 
the  sum  of  $9,000,  which  he  says  is  In  line 
with  the  decision  of  this  court  in  Cross  t. 
Lee  Lumber  Co.,  130  La.  66,  67  South.  631. 

The  deceased  was  a  young  man,  earning 
fcom  $60  to  $75  a  numth ;  married  with  one 
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child.  The  child  li  not  a  iwjty  ittelntlff  In 
this  Utlgatlcm. 

The  amount  allowed  the  dlatilet  judge 
It,  In  our  oplnlw,  about  fair.  In  the  caae  ef 
Dohyns  t.  Yazoo  &  Hlsslsalivl  Valley  B.  B. 
Oo.,  119  La.  72.  48  South.  9S4.  where  the  de- 
ceased was  ft  railroad  conductor  earning 
about  $100  a  month,  the  court  reduced  the 
Terdict  from  $26,000  to  $10,000. 

In  the  case  of  Eachom  v.  New  Orleani  & 
a  Ry..  Light  ft  Power  Co.,  112  La.  236,  86 
South.  335,  104  Am.  St  Bep.  437,  the  Bum  of 
$10,000  was  allowed  the  t^aiotiff  for  tbA 
death  of  her  husband,  who  ma  eaminc  tnm 
$200  to  $200  a  numth,  and  was  8ft  years  of 
ageL 

In  the  more  recent  case  of  Broussard. 
Widow,  T.  Louisiana  Western  By.  Co..  140 
La.  S17,  73  South.  606.  the  court  allowed  the 
widow  $5,000,  and  each  of  the  children  $2.- 
000,  making  a  total  of  $15,000. 

There  is  no  sufficient  reason  apparent  why 
the  judgment  of  the  lower  court  should  be 
reduced ;  and  it  will  be  permitted  to  stand. 

Affirmed. 

(140  La.  m) 

No.  22156. 
VEAL  T.  VEAL. 
(SuiMreow  Court  of  Louisiana.    Feb.  12,  1917.) 

(Syllabu*  by  the  Court,} 

DivoBCE  ^27(1,2)— Sepautiom  tbou  Bid 
Ann  BoABD  —  Cbuel  Tbkathbht  —  Sinoix 
Instahck. 

There  it  no  unqualified  rule  in  the  Juris- 
prudence of  Louisiana  that  coily  one  instance 
of  cruel  treatment  of  the  wife  by  the  husband 
is  not  a  sufficient  cause  for  her  to  obtain  a  de- 
cree of  separation  from  bed  and  board.  Her 
risht  to  the  decree  on  that  ground  depends  np- 
on  whetlier  the  cruel  treatment  was  of  such  a 
nature  as  to  render  her  living  with  her  hus- 
band intolerable  or  Insupportane.  In  the  de- 
termination of  that  question  the  court  will 
c;raisidw  not  only  the  nature  and  extent  of  the 
cruel  treatment,  bat  the  character  and  mode 
of  liTing  of  the  wife  and  whether  tben  was 
proTOcanon  for  the  111  treatmenL 

[Ed.  Note.— BYnr  other  cases*  see  DlTorco, 
Cent.  Dig.  H  62.  68,  76k  81,  82.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  E.  E.  Skinner.  Judge. 

Action  by  Mrs.  Bose  J.  Veal  against  Gar^ 
laud  H.  Veal.  From  Judgment  denying  a 
decree  of  separation  from  bed  and  board, 
plaintiff  appeals.  Judgment  annulled  and 
reversed,  and  decreed  that  plaintiff  be  grant- 
ed separation  from  bed  and  board. 

Solomon  Wolff,  of  New  Orleans,  for  ap- 
pellant Edgar  M.  Cahn.  of  New  Orleans,  for 
appeUeSL 

OVIELU  J.  The  plaintiff  has  appealed 
from  a  Judgment  denying  her  a  decree  at 
separation  from  bed  and  board. 

Her  demand  Is  based  upon  tlie  allegation 
that  h«r  husband  defamed  her  and  waa 
guilty  of  such  outrages  and  cruel  treatment 


of  her  as  to  render  tiielr  Urlng  togeUier  in- 
supportable. 

She  allegtfd  In  hw  petldon  that  daring  the 
nine  yean  of  their  ntanied  life  she  had 
CMidncted  herstf  f  properly,  had  dme  every- 
thing in  her  power  to  make  the  home  com- 
fortable and  happy,  and  had  not  given  her 
hosband  any  cause  or  provocation  for  111 
treatment.  In  a  supplCTkental  petition  slie 
referred  particularly  to  an  occurrence  on 
the  24tb  of  July.  1914,  when,  as  she  al- 
lied, tb6  defendant  abased  and  strock  her. 

In  his  answer  the  defendant  denied  that 
he  had  ever  strock  or  almsed  the  plaintiff  or 
bad  been  guilty  of  any  outran  or  cmel 
treatment  towards  her;  and  he  denied  her 
all^ttons  that  she  had  always  c<»idncted 
herself  properly,  had  done  everything  in  her 
power  to  make  the  boine  comfortiUtle  and 
happy,  and  had  not  given  him  cause  or 
provocation  for  ill  treatment. 

The  case  was  tried  before  the  passage  of 
the  Act  Na  157  of  1916.  permitting  the  hus- 
band and  wife  to  testify  for  or  against  one 
another;  hence  we  have  not  the  testimony 
of  either  of  them. 

The  only  witness  to  the  quarrel  on  the 
24th  of  July.  1914,  was  the  philnurs  sister. 
Miss  UBTle  Tatnm,  who  resided  in  the  home 
of  Mr.  and  Blrs.  VeaL  She  testified  that 
she  was  there  when  they  returned  home  quar- 
reling, at  about  6:80  that  afternoon.  When 
the  WtnesB  <9ened  the  door  for  them,  she 
heard  the  plalntlfl  say  to  her  husband: 

"I  don't  tiiink  I  win  ever  speak  to  you  again, 
because  I  never  get  a  kind  word  fnmi  you." 

Thereafter  the  plaintiff  vrent  on  the  porch 
where  her  husband  was  and  asked  him  to 
come  in  to  dinner.  He  remained  on  the 
porch,  and,  when  the  plaintiff  went  out  again 
and  asked  him  to  dinner,  he  cursed  her. 
When  the  witness  and  the  plaintiff  had  din- 
ed and  cleared  off  the  table,  Mr.  Veal  came 
in  and  told  his  wife  he  was  going  out  that 
night  The  witness  also  had  an  engagement 
to  go  out  that  night  Being  afraid  or  un- 
willing to  remain  alone  In  the  bouse,  the 
plaintiff  said  to  her  husband: 

"Gariand,  I  am  going  up  to  see  some  friends, 
because  you  said  you  wouldn't  be  here,  and  I 
can't  be  left  alone  in  the  house." 

He  cursed  ber  and  replied  that  he  pre- 
sumed she  vraa  going  out  with  some  man. 
To  which  she  rolled: 

"No;  you  can  accuse  me  of  anytfaing  else, 
hut  not  of  anything  of  that  kind.  From  now 
on  you  get  your  lawyer  and  I  will  get  mine." 

She  went  npatalra  very  nervous  and  ex- 
cited, when  her  husband  followed  her  and 
the  quarrel  continued.  Again  cursing  her. 
and  saying  he  would  end  it  all,  he  grabbed 
his  wife  hy  the  throat  and  threw  her  in- 
to the  comer  of  the  room.  The  witness 
took  hold  of  bim  and  pulled  him  off  of 
his  wife.  Contlnnlng  his  cnndng  he  left 
the  room,  and  the  witness  Immediately 
locked  the  door.    He  tried  to  re-enter  the 
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room,  and  the  witness  screamed  "MutderT 
The  plaintiff  had  taXlea  back  Into. a  dialr, 
exhausted  from  the  rlolence  Inflicted  upon 
her.  The  wltmess  then  wmt  to  the  window 
and  called  to  a  woman  liting  next  door  to 
come  to  her  assistance.  The  neighbor  came 
Immedlatelr,  and  Mr.  Tul  then  left  the 
bouse.  The  plaintiff  remained  In  the  same 
Iwnae  with  Ur.  Veal  six  days  aftw  that 
oocDrrence,  but  there  was  no  reconciliation 
between  them. 

The  neighbor  who  was  called  to  the  aa* 
slstance  of  the  plaintiff  by  Hiss  Tatnm  cor- 
roborated the  lattez's  testimony.  She  said 
she  heard  a  terrible  scream,  and  her  ctdl- 
dren  asked  her  what  It  was.  She  said  she 
thought  U  ms  some  bad  boya  In  the  street. 
Then  she  heard  her  name  called ;  and.  going 
to  the  window,  she  recognised  the  voice  of 
Miss  l^tnm,  appealing  to  her  to  '^ease 
come  over."  Responding  to  the  call,  she 
met  Mr.  Veal  as  he  was  leaTlng  the  honse, 
and  asked  If  his  wife  was  sick.  Ba  Invited 
her  In,  telling  her  that  the  ladles  were  up- 
stairs, and  be  Immediately  left 

Tlie  tmly  testimony  offered  to  contradict 
that  of  Miss  Tatnm  and  of  the  ndtfibor  who 
re^cmded  to  her  call  was  that  of  another 
neifl^lwr,  who  testtfled  that  lie  waa  at  his 
home  on  the  night  of  the  oocnrrence  in  Qnes- 
tl<m,  and  did  not  hear  ttie  screaming  or  any- 
thing of  the  dlfflcolty.  He  admitted,  bow* 
erw,  tliat  Mr.  Veal  UM  him  of  the  Inddoit 
the  next  morning;  and  he  admitted  tliat  It 
was  possible  for  the  lady  next  door  to  the 
Veal  home  to  have  heard  the  screaming  with- 
out Ids  hearing  it  His  residence  and  the 
Veal  residence  were  situated  back  to  back, 
fhdng  in  vps^oeite  dliectdons,  on  paraUiel 
streets.  The  residence  of  the  neighbor  who 
responded  to  the  call  of  Miss  Tatnm  was 
b^de  the  Veal  home.  It  is  not  Improbable 
that  the  neigUior  whose  window  was  opposite 
that  of  the  room  <n  which  the  difficulty  oc- 
curred heard  the  screams  of  Miss  rnttnm,  and 
that  the  neighbor  whose  house  fronted  In  an 
opposite  direction  could  not  hear  the  screams, 
although  the  latter  house  was  nearer. 

The  witness  last  referred  to  testified  that 
he  waa  well  acquainted  with  Mr,  and  Mrs. 
Veal  and  had  never  observed  any  111  treat- 
ment of  the  plaintiff  by  her  husband  or  quar- 
reling between  them. 

Two  other  witnesses  on  behalf  of  the  de- 
fendant testified  that  they  were  well  ac- 
quainted with  Mr.  and  Mrs.  Veal  and  ex- 
changed visits  with  them,  but  had  never  ob- 
served any  disagreement  between  them.  One 
of  them,  who  lived  a  mile  away  from  the 
Veal  residence,  was  asked  by  the  defendant's 
counsel  whether  he  had  heard  any  cries  on 
the  nii^t  of  July  24,  1914,  and  replied  that 
he  did  not  hear  them  until  a  week  after,  from 
which  we  assume  there  were  some  echoes 
of  the  occurrence. 

The  evldotce  shows  that  the  lAaintlfl  la  a 
lady  of  culture  and  refinement,  and  it  is  not 


at  aU  strange  that  her  unhappy  domesdc 
relations  were  not  made  known  even  to  her 
most  Intimate  friends.  Her  sister,  Miss  Tat- 
nm, testified  that  she  did  not  know  there 
was  any  dmnestlc  trouble  betwem  the  platn- 
tlfl  and  defendant  until  slie  resided  In  their 
home,  and  was  then  very  much  surprised  to 
learn  of  the  unhapplnesa  of  hw  sister.  In 
Oils  Cfsmectlon  the  defendants  fiUlure  to  of- 
fer any  evidence  In  suiqiKnt  of  his  spedflc 
denial  that  the  plaintiff  had  always  conducted 
honelf  properly,  and  that  ahe  had  not  given 
him  cause  or  provocatlan  for  111  treatment  is 
significant. 

Although  the  allegations  of  the  petition 
referred  particularly  only  to  the  <me  instance 
of  ill  treatment  that  occurred  oa  the  24th  of 
July,  1914,  the  exandnaflon  of  the  witnesses, 
eqwclaUy  by  the  d^endant/a  counaei.  dls- 
dosed  that  the  defendant's  craidnct  towards 
the  plaintiff  had  made  h»  life  very  unhapi^, 
and  that  the  assault  he  committed  upon  her 
on  the  24th  of  July,  1914,  was  the  culmination 
of  the  ill  treatment  on  his  part  that  rendered 
her  living  with  him  Intolerable. 

There  is  no  reason  to  doubt  the  teadmony 
of  Miss  Tatnm  or  to  believe  that  her  descrip- 
tion of  the  violent  character  of  the  assault 
was  an  exaggeration.  The  district  judge  had 
no  doubt  of  the  truth  of  her  testimony.  In 
his  reasons  tor  judgment  or  for  refusing  a 
new  trial,  he  said  that  he  was  impressed  with 
the  veracity  of  all  of  the  witnesses  who  had 
testified  In  this  case,  and  that  to  a  woman  of 
such  refinement  as  the  plaintiff  one  assault, 
even  of  a  less  violent  character  than  that 
shown  to  have  been  committed  by  the  defend- 
ant, might  make  It  Intolerable  for  the  wife 
to  continue  to  live  with  her  husband.  But 
the  learned  judge  concluded  that  the  one  In- 
stance of  cruelty  on  the  part  of  the  husband 
towards  his  wife  was  not,  within  the  meaning 
of  the  law,  such  111  treatment  as  to  render 
her  living  with  htm  Insupportable. 

In  support  of  that  view  the  defendant  re- 
lies upon  the  doctrine  annoimced  In  the  case 
of  Fleytas  v.  Plgneguy,  9  Ia.  419,  and  repeat- 
ed in  Primeaux  v.  Gomeaux,  ISO  La.  549,  71 
South.  845i  to  the  effect  that  only  one  In- 
stance of  ill  treatment  of  a  wife  by  her  hus- 
band during  a  long  cohabitation  does  not 
authorize  a  judgment  of  separation  from  bed 
and  board. 

Fleytas  v.  PIgneguy  Is  the  case  in  which 
Mr.  Justice  Martin,  for  the  court,  called  to 
mind  that  husbands  are  men,  not  angels.  In 
that  case,  however,  it  was  found  that  the  de- 
fendant husband  did  possess  some  angelic 
qualities,  that  he  was  "of  a  quiet,  pacific 
temper  and  disposition,"  and  that  his  wife, 
on  the  contrary,  "was  possessed  of  a  violent 
and  choleric  temper  and  disposition."  The 
refusal  to  grant  the  wife  a  separation  from 
bed  and  board  on  account  of  the  assault  com- 
mitted npoa  her  by  her  husband  In  that  case 
waa  Ittsed  largely  upon  the  conclusion  tliat 
she  had  given  her  hndwnd  great  provocation 
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tat  lodng  Ms  temper.  On  tlut  pnqjKMdUon, 
that  tike  wife  wbo  Is  at  ftinlt  In  inroTOklng 
her  husband  to  qnarr^  and  in  treatment  Is 
not  thereby  ^titled  to  a  Jndgmwt  of  separa- 
tlm  from  bed  and  board,  the  case  has  been 
dted  with  approval  a  nnmber  of  times.  See 
Cooper  T.  CkKjper,  10  La.  ^1;  Bowley  t. 
Rowley,  10  La.  657;  De  Lalande  t.  Jore,  5 
La.  Add.  33;  Trowbridge  r.  Garlln,  12  La. 
Ann.  884;  aod  Lanber  t.  Mast,  16  La.  Ann. 
593.  ' 

As  was  said  In  the  case  of  Gooiwr  t.  Coop- 
er, the  question  with  this  coart  la  not  wheth- 
er It;  is  best  for  the  parties  or  for  Bodety  that 
a  separatloD  should  take  place,  In  a  case  like 
the  present,  but  whether  the  plaintiff  pre- 
sents a  case  within  the  law  reflating  that 
most  important  relation  of  sodal  life. 

Id  RowI^  t.  Rowley,  the  plalntttF  wife  was 
found  to  have  been  so  much  at  fault  that 
Mr.  Justice  Garland,  for  the  court,  felt  con- 
strained to  express  the  doubt  that  all  wWes 
were  i>osses&ed  of  the  attributes  which  Mr. 
Justice  Martin  had  denied  to  husbands. 

In  De  Lalande  t.  Jore,  the  court  found 
that  the  conduct  of  the  plaintiff  bad  been 
uDfortimately  marked  by  continual  exaspera- 
tion and  violence  towards  her  hnsband,  for 
which  his  acts  and  deportment  had  afforded 
no  provocation;  and,  dtlng  Fleytas'  Case, 
Chief  Justice  Eustla  expressed  the  opinion  of 
the  court  that,  under  such  clrcnmstances,  the 
plaintiff's  first  remedy  was  to  seek  a  refor- 
mation of  her  own  condnct  and  deportment, 
and,  if  the  evils  complained  of  did  not  cease 
with  the  b^Tlor  that  had  produced  them, 
the  Inteiference  of  the  law  might  then  be  In- 
voked. 

In  Trowbridge  v.  Carlin,  it  was  observed 
that  the  law  providing  for  a  separation  from 
bed  and  board  In  certain  cases  was  Intended 
for  the  rtilef  of  the  oppressed  party,  not  for 
Interference  by  the  courts  In  domestic  Quar- 
rels in  which  both  parties  had  committed  re- 
dpiocal  excesses  and  outrages. 

In  Lauber  v.  Mast,  Chief  Justice  Merrick 
expressed  the  view  of  the  court  that  the  mode 
of  life  and  habits  of  the  married  couple 
were  to  be  considered  In  determining  whether 
one  occurrence  of  111  treatment  of  the  wife  by 
the  husband  was  a  sofflclent  cause  for  her  to 
obtain  a  Judgment  of  separation  from  bed 
and  board. 

In  Frlmeaux  t.  Comeanx,  139  La.  549,  71 
South.  845,  the  evidence  showed  that  the 
plaintiff  had  struck  b»  husband  with  a  poker 
and  in  the  scufBe  be  only  slapped  her  lightly. 

In  eadi  of  the  foregoing  cases,  the  refusal' 
to  grant  ttie  wife  a  separation  from  bed  and 
board  was  due  to  own  fault  In  the  prem- 
ises and  rested  upon  conditions  and  drcum- 
stan«w  not  ftnmd  in  the  presoit  case.  It 
has  ne?er  been  held  nnqnallfledly  that  only 
cae  Instance  of  oraelty  on  the  part  of  the 
hujAand  towards  his  wlf6  Is  not  a  suffldent 
cause  for  granting  her  a  separation  from  bed 


and  board.  On  the  contrary,  each  case  must 
depend  upon  Its  own  peculiar  drcumstances, 
such  as  the  proTocatl<ni  for  the  assault.  Its 
mildness  or  vlolenee,  as  the  case  may  be.  and 
perhaps  to  some  extent  up<Mi  the  gentle  or 
ungentle  character  and  mode  of  living  of  the 
woman. 

In  the  case  of  Harrison  r.  Harrison.  116  La. 

817,  40  South.  232.  this  court  took  into  con- 
sideration that  a  woman  of  gentility  and  re- 
finement would  shrink  from  the  humiliation 
of  exposure  of  the  unbappiness  of  her  mar- 
ried life,  and  would  rather  shield  her  cruel 
husband  from  public  censure  than  to  deliver 
him  up  to  It  And  it  was  said  that,  to  a 
woman  of  culture  and  reflnemmt.  one  In- 
stance of  violent  assault  on  the  part  of  her 
husband  might  well  render  her  living  with 
him  intolerable.  We  adhere  to  those  views. 
To  announce  as  a  fixed  doctrine  that  only  one 
instance  of  assault  by  the  husband  upon  his 
wife,  however  unprovoked  and  however  vio- 
lent. Is  not  a  suffident  cause  for  her  to  ob- 
tain a  separation  from  bed  and  board,  would 
condemn  the  unfortunate  woman  either  to 
suffer  the  embarrassment  of  remaining  actu- 
ally, though  not  legally,  separated  from  her 
husband,  or  to  suffer  further  physical  pnnlsb- 
ment  or  cmel  treatment  as  the  price  of  being 
freed  from  the  embarrassing  alliance. 

It  is  not  for  the  court  to  say  that  the  wife 
shall,  no  more  than  It  Is  for  her  to  say  that 
she  will  not,  continue  to  suffer  the  ill  treat- 
ment of  which  she  complains.  The  only 
question  la  whether  that  ill  treatment  was  ot 
such  a  nature  as  to  render  her  living  with 
her  hnsband  intolerable  or  insupportable. 
Our  conclusion  is  that  It  was  of  that  nature, 
and  that  the  plaintUE  Is  entlUed  to  the  relief 
prayed  for. 

There  are  no  offspring  to  suffer  the  humil- 
iation of  the  Judgment  to  be  rendered  in  this 
case.  If  the  plaintiff  and  defendant  do  not 
become  reconciled  and  re-nnlted  within  the 
year  allowed  by  the  decree  of  separation  from 
bed  and  board,  there  will  be  no  reason  to  be- 
lieve that  they  might  have  done  so  without  It 

The  Judgment  appealed  from  Is  annulled 
and  reversed,  and  It  Is  ordered,  adjudged, 
and  decreed  that  the  plaintiff,  Mrs.  Rose  J. 
Tatum  Veal,  be,  and  she  Is  hereby,  granted  a 
separation  from  bed  and  board  from  her 
husband.  Garland  H.  Veal,  and  that  the  de- 
fendant pay  the  costs  of  both  courts. 


cusLa.  asn 

Na  20092. 

TRBMONT  LUMBER  CO.  T.  TALBOT  et  aL 
(Supreme  Court  of  Louisiana.   Jnne  30.  1910. 
On  Rehearing,  Feb.  12, 1917.) 

(Bvllabut  iy  the  Court,) 

1.  Courts  ^»224(11>— JuaisniorioH  on  Ap- 
peal —  Ikjcnoiion  —  Amount  a  OoniBO- 

VEBST. 

Where  a  tract  of  land  Is  seised  and  ad- 
vertised for  sale  to  satisfy  a  Jadgmeot  against 
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tiie  owner,  and  a  tiilrd  party,  claiming  the  for- 
est timber  and  the  right  of  entry  on  the  land, 
obtains  an  iojunctioD  affainst  any  interference 
with  his  rights,  and  the  defendant  in  the  in- 
junction suit  concedes  the  plaintitfa  ownership 
ot  the  timber  and  right  of  «itry  on  the  lana, 
but  contends  that  they  ahoald  not  interfere  with 
the  collection  of  the  debt  due  him.  the  amount 
of  the  debt  and  not  the  value  of  the  plaintifTa 
property  nshts,  dMerminea  the  juTiuiction  o( 
the  injunction  salt  on  appeal. 

[Ed.  Note.— For  other  caaes,  aee  Courti»  Cent. 
Die.  {  617.] 

(AiditUmal  ByUahiu  &y  SditorkU  Staff  J 
On  Behetring. 

2.  CotJBTs  ^224(9)  —  AFPCcxAn  JtnasDXo- 

TioN— Injunction— AiiotTNT. 
Where  the  sale  of  property  is  enjoined  be- 
cause not  belonging  to  debtor  in  execution,  the 
coarfs  jurisdicti«i  is  regulated  by  the  value  of 
the  property,  and  where  the  timber  was  sold  in 
1906  for  $120,  and  there  was  no  showing  of 
value  to  the  Soprrane  Court's  minimum  juris- 
diction of  (2,000,  except  a  formal  Jurisdiction- 
al allegation  in  the  ewom  petition  of  injunt^ 
tion  that  the  timber  and  right  of  entry,  etc 
were  worth  more  than  $2.000,  there  was  no 
proof  of  real  value,  and  the  cause  wonld  be 
transferred  to  the  Court  of  Appeal. 

[Ed.  Note.— Fot  oUier  cases,  me  Ooarts,  Cent 
Dig.  I  617.] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson;  Cas  Moss.  Judge. 

Suit  for  injunction  by  the  Tremont  Lum- 
ber Company  against  S.  N.  Talbot  and  oth- 
ers. Judgment  for  plalnttff  perpetuating  the 
writ  of  Injunction,  and  defendant  Talbot  ap- 
peals. Ordered  that  cause  be  transferred  to 
Court  of  Appeal,  to  which  appeals  from  par- 
ish of  Jackson  are  returnable. 

Wm.  J.  Hammon,  of  Joneshoro.  for  appel- 
lant Grlsham  &  Oglesby,  of  Wlnnfleld,  for 
api)ellees. 

CNIELL,  J.  On  tbe  6th  of  October,  1005, 
Duncan  Johnson  mortgaged  to  Andersoa  Wi- 
ley about  S2  acres  of  pine  timber  land,  to  se- 
cure the  payment  of  a  promissory  note  for 
$337.50.  On  the  23d  of  June,  1906,  for  the 
cash  consideration  of  $120,  Johnson  sold  tbe 
pine  timber,  with  tbe  right  to  construct  tram- 
ways upon  the  land,  to  the  Tremont  Lumber 
Company.  The  right  of  the  grantee  to  go 
upon  the  land  to  remove  the  timber  was 
limited  to  four  years  from  the  date  of  the 
contract.  On  the  written  authority  of  Wiley, 
bis  mortgage  was  released  and  canceled  in  so 
far  as  It  affected  the  timber  sold  to  the  Tre- 
mont Lumber  Company.  On  the  11th  of 
April,  1908,  for  the  cash  consideration  of  $50, 
Johnson  granted  an  extension  of  the  time 
within  wlilch  the  timber  was  to  be  removed 
from  his  land,  and  within  whl<A  the  grantee 
had  the  right  of  entry  apd  the  right  to  use  a  : 
tramroad  on  the  land,  to  the  23d  of  June, 
1915.  On  the  18th  of  November,  1908,  Wiley 
obtained  a  Judgment  against  Johnson  on  the 
mortgage  note  of  $337.60,  with  interest  at  8 
per  cent,  per  annum  from  the  15th  of  Novem- 
ber, 1907,  and  10  per  cent  attorney's  fee.  In 
December,  1913,  a  writ  of  flerl  facias  was  is* 


sued  on  tbe  Judgment  at  tbe  Instance  of  S. 
M.  Talbot  claiming  to  be  the  transferee  of 
the  Judgment  rendered  In  favor  of  Wiley; 
and  the  62  acres  of  land  was  seized  and  ad- 
vertised to  be  sold  by  tbe  sheriff  on  tbe  17tlk 
of  January,  1914.  On  the  16th  of  Jantiary, 
1914,  the  Tremont  Lumber  Company  filed 
this  suit  and  obtained  a  writ  of  injunction  re- 
straining tbe  sale  of  tbe  pine  timber  on  tbe 
land  and  preventing  any  Interference  with 
the  C(»upany'a  right  to  go  upon  the  land  with 
^mroads  to  remove  tbe  timber  at  any  time 
before  tbe  23d  of  June,  1915. 

In  answer  to  the  Injunction  suit,  the  de- 
fendant Talbot  admitted  that  the  plaintiff  in 
Injunction  was  the  owner  of  tbe  timber,  and 
that  It  was  not  subject  to  seizure  In  satisfac- 
tion of  his  mortgage  note.  He  conceded  that 
tbe  plaintiff  had  the  right  to  go  upon  tlie 
land  with  teams  and  remove  the  timber  at 
any  time  before  the  23d  of  June,  1915 ;  his 
only  contention  being  that  bis  right  to  col- 
lect bis  mortgage  note  should  not  be  impair- 
ed by  tbe  extension  of  tbe  time  within  which 
tbe  plaintiff  might  construct  and  operate  a 
tramway,  from  the  23d  of  June,  1910;  to 
.the  2Sd  of  June,  1915.  Judgment  was  ren- 
dered in  fovor  of  the  plaintiff,  maintaining 
and  perpetuating  tbe  writ  of  injunction,  re- 
straining Talbot  from  interfering  with  the 
plaintiff's  right  to  remove  tbe  timber,  and  to 
operate  a  tramroad  on  the  land  until  the  23d 
of  June,  1016.  The  defcaidaat  Talbot  ap- 
pealed. 

As  tills  case  was  not  assigned  for  bearing 
in  this  court  before  tbe  23d  of  June,  1915, 
this  Is  now  perhaps  a  moot  case.  It  Is 
also  apparrat  that  tbe  amount  involved  is 
not  within  our  Jurisdiction.  The  defendant 
does  not  dispute  tbe  plaintiff's  title  to  tlie 
timber  nor  the  plaintiff's  right  to  enter  up- 
on tbe  land.  The  only  contest  was  as  to 
whether  tbe  plaintlfre  right  to  construct  and 
operate  a  tramway  tmtll  the  23d  of  June, 
1916,  could  interfere  with  the  light  of  tbe 
defoidant  Talbot  to  collect  bis  note  of  f337.90L 
There  is  no  proof  in  the  record  to  support 
the  plaintifTs  allegation  that  its  rights  were 
worth  $2,000 ;  and  our  <^inion  is  that  the  al- 
legation Is  an  exaggeration.  Be  that  as  It 
may,  the  plaintiff's  property  rights  were  ner- 
er  in  contest,  exc^t  In  so  for  as  tbej  might 
interfere  with  tbe  collectim  of  the  amount 
claimed  by  Talbot,  which  is  far  below  onr 
Jurisdiction. 

The  appeal  is  therefore  dismissed  at  tbe 
cost  of  tbe  api>ellant  ' 

On  Rehearing; 

PROVOSTT,  J.  Execution  having  issued 
upcMi  a  Judgment  and  a  certain  tract  of  tim- 
ber land  having  been  seized,  plaintiff  ciaimd 
in  this  suit  tbe  ownership  of  tbe  timber,  as 
having  acquired  same  from  tbe  defendant  in 
execution,  and  claims  also  tbe  right  to  go  up- 
on tbe  laud  and  construct  thereon  a  traio- 
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rood  for  the  removal  of  the  timber ;  and  has 
enjoined  the  sheriCF  and  the  plalntlfl  In  exe- 
cution from  pro6eeding  with  the  said  seiz- 
ure in  so  far  aa  the  timber  is  concerned,  and 
further  from  interfering  with  Oke  conatruc- 
tion  of  such  tramroad  and  the  removal  of  the 
timber. 

Where  property  Is  enjoined  from  being 
sold,  as  not  belonging  to  the  debtor  in  execu- 
tion, the  matter  in  dispute  is  the  property; 
and  the  Jurisdiction  of  the  conrt  Is  related 
by  its  value.  The  said  timber  was  sold  to 
plaintlfC  In  1906  for  $120.  The  difference  be- 
tween that  sum  and  the  lower  limit  of  the 
Jurisdiction  of  this  court— -$2,000— is  so  great 
that  some  showing  should  have  been  made 
on  the  question  of  Jurisdiction ;  and  none  has 
been  made,  unless  the  mere  formal  Jurisdic- 
tional allegation  In  the  petition  of  injunc- 
tiou,  that  the  said  timber  and  the  right  to 
build  said  tramroad  are  worth  more  than 
$2,000,  is  to  be  accepted  as  making  su<di 
proof.  True,  the  petition  Is  sworn  to;  but,  in 
so  far  as  tills  allegation  of  value  is  con- 
cerned, this  oath,  too,  we  must  consider  to 
have  been  merely  formal,  and  to  be  no  proof 
of  real  value. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  this  case  be  transferred  to  the 
Gonrt  <^  Appeal,  to  which  appeals  from  the 
parish  of  JadtBfm  are  retnmabl& 

No.  20604. 

XEfTER  BSUI/FT,  TiTnifrwi,  t.  BASt<BB.  et  al 
(Supreme  Ooort  oi  tiooisiana.   Feb.  12;  1917.) 

f «ryUa»«M  &v  BUtorial  BtaffJ 

1.  Taxatio:v  <3=>734(3)— Tax  Tztlb— Taudi- 
TT— Absessmeht. 

A  tax  sals  of  a  sgnare  Is  null  where  two 
lots  had  been  sold  by  the  owner  of  the  square 
before  the  taxes  were  asaeesed,  and  the  taxes 
on  one  of  those  lots  were  paid  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig,  §S  1470,  1471.] 

2.  Taxation  <@=»805(1)  —  Tai  Tma  —  Prk- 
ecBipnoN— Possession. 

The  three-year  prescription  established  by 
the  Constitution  of  1888  does  not  run  against 
the  owner  of  land  previously  sold  for  taxes  who 
was  in  open  possession  thereof  at  the  time  the 
Constitution  was  adopted  and  remained  in  pos- 
session ever  dnce,  though  audi  possession  be- 
gan some  time  after  the  8al& 

[E:d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f$  1503,  1607.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
H.  F.  Brunot,  Judge. 

Action  by  Xeter  Bealty,  Umited,  against 
Williank  J.  Basler,  In  whijdi  Thomas  TX 
Boyd,  Jr.,  and  others  were  called  In  warran- 
ty. Jud^ent  for  the  defendant,  and  plain- 
tiff appeala  Affirmed. 

QlTe  Wetherill  Keman,  of  Baton  Ronge, 
and  Wm.  Wlnans  Wall,  of  New  Orleans,  for 
appeflant  T.  Jones  Cross,  of  Baton  Bonge, 
for  appellees  TlUHuas  IX  Boyd,  Jr.,  and 


T.  Sambola  Jones,  waxrantras.  Justin  C. 
Da^lt,  ot  Baton  Booge,  fbr  appellee  Wm. 
J.  Basler.  Taylor  &  Porter,  of  Baton  Bouge, 
for  John  B.  Ksogee  and  Baton  Bouge  I^un- 
ber  Oo.,  warrantors. 

PBOVOSTT,  J.  In  1884,  the  foUowlng 
square  of  ground  In  the  dty  of  Baton  Bouge, 
to  wit: 

"Square  No.  D,  160  feet  front  on  Spanish 
Town  street  by  748  feet  in  deptli,  American 
measure,  bounded  east  by  lands  formerly  B. 
Esteran  and  west  by  lands  of  W.  P.  Cox" 

— was  sold  to  th«  state  at  tax  sale  for  taxes 
of  1883  assessed  to  Antoine  L.  Ousman. 

In  1906  plaintiff  purchased  this  propoty 
from  the  state;  and  in  1912  brought  the 
present  petitory  action  against  the  iveeent 
possessors  of  it,  who  derive  title  from  Ous- 
man by  private  sale. 

[1]  There  can  be,  and.  In  fact,  Is,  no  ques- 
tion but  that  the  tax  sale  was  null,  for  the 
reason  that  lot  2  of  the  square  no  longer  be- 
longed to  Gusman  at  the  time  the  assessment 
of  1883  was  made,  but  to  another  person,  to 
whom  it  was  assessed  for  that  year  and  who 
paid  the  taxes  so  assessed,  and  that  also  an- 
other of  the  lots  had  at  that  time  been  sold 
by  Ousman;  but  the  contention  is  that  as 
to  all  of  the  square  except  the  said  lot  2  the 
said  nullity  has  been  cured  by  the  prescrip- 
tion of  three  years  established  by  the  Con- 
stitutloD  Of  1898. 

[21  We  are  of  the  oi^on  that  this  pre- 
scription cannot  apply,  for  the  reason  that, 
at  any  rate  since  the  latter  part  of  1887,  Hie 
defendants  and  their  authors  in  title  have 
had  actual  iKMSsesslon  of  the  property.  In 
seTeral  cases  it  has  been  held  that  this  pre- 
scription does  not  run  against  the  tax  debtor, 
or  bla  assignee.  In  actual  possession.  Carey 
V.  Cagney,  109  La.  77,  33  South.  89;  In  re 
Selm,  111  La.  662,  35  South.  744 ;  Bartley  v. 
Salller,  118  La.  93,  42  South.  667;  In  re 
Sheehy,  119  La.  609,  44  South.  315.  The  prin- 
ciple of  these  decisions,  which  Is  that  pre- 
scription cannot  begin  to  ran  against  the 
party  in  possessloD  In  ftiTor  of  the  party 
out  of  possession,  aiQ)llea  to  this  case.  Whw 
the  ConstltuUon  of  1898  was  adopted,  and 
this  prescription  might  have  begun  to  run, 
the  defendants  and  their  auUiors  in  title  had 
acUiai  possession;  and  hence  the  preserip. 
tlon  could  not  begin  to  mn  against  them. 

In  all  of  the  said  cases,  exe^  in  Be 
Sheehy,  the  actual  posses^n  extended  back 
to  the  time  of  the  tax  sale^  whereas  In  the 
present  case  it  b^n  some  time  afterwards ; 
but  we  do  not  think  that  a  legal  disUnctlon 
can  be  founded  on  that  difference,  since  the 
Idea  is  that  prescription  cannot  be^n  to  run 
against  Qie  party  in  actual  possession,  and 
the  defendants  and  their  authors  In  title 
were  In  actual  possession  at  the  date  said 
prescription  was  created  by  the  ConstltutltnL 

Judgment  allirmed. 
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No.  2105B. 
DENBNA  T.  GEMEIiLL 
(SapreiM  CoqH  of  Lonlriana.   Feb.  12,  1917.) 

1.  pABTinon  «s>2S(l)  —  Sau  ~  Hixob  De- 

FENDAIITS. 

Where  minora  are  med  for  the  partition  of 
property,  IndivigiMe  in  kind,  the  Judge  may  oi^ 
der  it  to  be  sold  for  cash,  wlthoat  the  advice  of 
a  family  meeting,  and  wlUiout  regard  to  the 
appraiMment. 

[Ed.  Note.— For  other  caaei,  Me  Partition, 
Cent  Dig.  {{  77,  79.] 

2.  PAJtnnoH  «c326—Sal»— Debts. 

The  existence  Tel  oon  of  debts  has  no  bearing 
upon  the  qneetion  of  the  right  of  the  owner  of 
propeii?  held  In  indlvision  to  proToke  the  sale, 
in  order  to  effect  a  partition  of  the  property  so 
held. 

[Od.  Note.— For  oUier  caaea,  see  Partition, 
Cent.  Dig.  H  68-^,  75.] 

Appeal  from  GItII  District  Conr^  Fftrlab 
of  Orleans;  Porter  Parker*  Jndse. 

Suit  by  Leim  Denena  against  Jos^  Gte- 
mellL  Judgment  for  plaint! tf,  and  defend- 
ant appeals.  Affirmed. 

Heyer  S.  Drelfus,  of  New  Orieans,  for 
appellant  Oliver  S.  Livaudala  and  J.  Ken- 
ton Bailey,  botli  of  New  Orleans,  tor  appel- 
lea. 

Statemoit  of  the  Case. 

UONBOB,  C  J.  Defendant  prosecntes  this 
appeal  from  a  judgment  condemning  him  to 
accept  title  to  certain  real  estate  which  had 
been  adjudicated  to  him  at  public  aoctlm. 
His  reasoms  for  refusing  to  accevt  the  title, 
aa  stated  in  Uu  brief  herein  filed  by  his 
connael,  are: 

"That  the  interest  of  Michael  O'Keefc.  one 
of  the  heirs  of  Michael  O'Keefe,  deceased  (plain- 
tiff's author  in  title),  had  never  been  properly 
or  legally  divested;  that  the  proceedings  No. 
77975,  which  purported  to  be  a  partition  of  the 
said  properlT  amtmg  the  several  coheirs  of  Mi- 
chael O'Keefe,  were  irregular;  that  one  of  the 
heirs  of  Michael  O'Keefe  was  an  interdict  end 
that  his  interest  was  adjudicated,  together  with 
(that  of)  his  several  coheirs  without  the  inter- 
vention of  a  family  meeting  to  suggest  whether 
or  not  the  property  should  be  sold  on  terms  of 
credit,  and  irithont  any  evidence  being  offered  to 
show  that  it  was  necessary  to  sell  the  said 
property  for  the  purpose  of  paying  debts." 

The  foots  do  not  clearly  appear  in  ttie 
transcript  (from  which  the  proceedings  No. 
77976  of  the  docket  of  the  Civil  District 
Court  have  been  omitted,  though  offered  In 
evidence),  but  it  is  apparently  conceded,  in 
the  briefs  of  cotmsel,  that  the  property  in 
question  was  sold  for  cash  at  public  auction 
by  virtue  oi  a  judgment  decreelDg  a  parti- 
tion at  the  Instance  of  the  major  heirs  of 
Blicbael  O'Keefe;  tliat  Michael  O'Keefe,  a 
minor  Interdict,  was  one  of  the  defendants  In 
that  suit,  and  that  no  family  meeting  was 
held  to  fix  the  terms  upon  which  his  interest 
should  be  sold. 


Opinion. 

[1]  It  is  well  settled  that,  where  mlncws 
are  sued  for  the  partition  of  property,  shown 
to  be  indivisible  In  kind,  the  judge  may  or- 
der it  to  l)e  sold,  for  cash,  without  the  ad- 
vice of  a  family  meeting  and  without  re- 
gard to  the  appraisement;  the  case  of  a 
lldtatlon  provoked  by  a  coheir  and  copro- 
prietor  being  an  exception  to  the  general 
rule,  that  the  proirerty  of  a  minor  can  be 
sold  only  upon  the  advice  of  a  family  meet- 
ing and  for  its  appraised  value.  Doucet  t. 
Fenelon,  120  La.  40,  41,  44  South.  906,  cl^ 
Ing  O.  C  arts.  345,  1314;  Jacobs  et  aL  t. 
Lewis'  Heirs,  8  La.  177 ;  Shaffet  v.  Jackson, 
14  La.  Ann.  164;  Life  Asso<datIon  v.  Hall, 
33  La.  Ann.  62 ;  Bayhi  v.  Baybl,  86  La.  Ann. 
6S0 ;  Crawford  t.  Blnloo,  46  La.  Ann.  1266, 
16  Sonth.  693;  Jcdmson  v.  Barkley,  47  La. 
Ann.  99.  16  South.  669.  See,  also,  Buddeeke 
V.  Buddedce,  81  La.  Ann.  674 ;  Succession  of 
Becnel.  117  La.  749,  42  South.  266. 

[2]  The  existence  vel  non  of  debts  has  no 
bearing  upon  the  question  of  the  right  of 
an  owner  In  Indlvision  to  provoke  the  sale, 
in  order  to  effect  a  partition,  of  the  pn^wrty 
80  held. 

Judgment  affirmed. 


(140  La.ni> 

Na  21471. 

JEBOLLEMAN  et  a1.  v.  NEW  OHLlfiAllS 
TBRMINAL  00. 

(Snpramt  Ooart  of  Louidana.   Feb.  13,  1917.) 

(BiflUbiu      tke  GowrU) 
Appbax.  ard  Bbboi  4=b>1002— TlBDlor-Oov- 

FLICTTNO  EVIDKROB— CONOLtrStVENKSa. 
Where,  on  the  qnestion  of  the  n^ligence  o( 
the  servants  of  the  railroad  company,  in  the 
case  <A  a  collision  between  one  of  defendant's 
trains  and  plaintifF's  automoMle,  comin?  sud- 
denly upon  ttie  track,  the  evidence  is  oonnicting 
and  contradictory,  the  verdict  of  the  jury  in 
favor  ot  the  railroad  company  will  not  be  dis- 
turbed, when  it  does  not  appear  to  be  clearly 
against  the  preponderance  of  the  evidence. 

CEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  398&-89S7.] 

Appeal  from  Civil  District  Court,  Palish 
of  Orleans :  T.  C.  W.  Ellis,  Judge. 

Action  by  Samuel  JeroUeman  and  others 
against  New  Orleans  Terminal  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal. Affirmed. 

Louis  Henry  Bams  and  Armand  Remain, 
both  ot  New  Orleans,  for  appellants.  V^se, 
Randolph,  Kendall  &  Freyer,  of  Shrev^rt, 
and  Farrar,  Jonas,  Goldsborough  Sc  Goldberg 
and  Dufour  &  Dnfour,  all  of  New  Orleans 
(E.  H.  Randolph,  of  Shrevep(»t,  and  Abrai- 
ham  Goldberg  and  George  Janvier,  both  of 
New  Orleans,  of  counsel),  for  appellee. 

LAND,  J.  Plaintiff  sued  indlrldualiy  to 
recover  $55,753.00,  for  personal  injuries  and 
damages,  and  for  damages  suffered  by  him 
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on  account  at  the  death  of  his  minor  son, 
and  sued  as  natural  tutor  of  his  three  minor 
children,  Sdltb*  Verm,  and  Harry,  to  re> 
corer  $M,000  damages  sustained  by  Owm  on 
aoooont  of  the  deatti  ot  tSuSx  mother. 

The  wife  and  son  were  killed  on  October 
18.  1913,  as  tiw  result  of  a  otdlidon  be- 
tween plalntUTs  antuDobUe  and  a  train  of 
the  defendant  company  at  a  point  where  the 
latter's  railroad  tracks  cross  Canal  boule- 
vard in  the  dty  of  New  Orleans. 

The  prtlttoi  allied  that  on  October  IT, 
1913,  the  plaintiff  bought  an  automobile  from 
the  Ford  Motor  Oar  Company,  which  agreed 
to  fnmlsh,  snd  did  foiidsh,  me  of  th^ 
regnlar  empltvte  to  operate  said  automobile 
for  the  pnipose  of  Instmetlnc  ttie  idalntlff, 
and  that  on  the  next  day  plaintiff,  with  Ms 
wife,  son,  and  motllla^l]^law,  took  a  ride 
in  said  car,  wbldi  was  In  sole  durge  of  a 
dononstrator  fomlsbed  by  said  Motor  Car 
Cranpany,  ont  to  Spanish  Fort,  and  the  said 
colllalon  took  place  at  said  croeslDK  at  abont 
8  p.  m,  on  tbs  retnm  trip  of  the  car  to  the 
city. 

The  petition  alleged  that  bis  car  was  de- 
stroyed by  the  shock,  and  his  wife,  son, 
mother>-ln-law,  and  the  demonstrator  were 
horribly  mangled  and  killed,  and  that  the 
plaintiff  was  serlonsly  snd  permanratly  In- 
jured. 

The  petitim  alleged  11  different  items  of 
negligence : 

(1)  That  the  engine  was  rnnnlng  baxk.' 
wards  without  a  lookout 

(2)  That  the  tender  was  ahead  of  the 
engine. 

(3)  That  there  was  no  lookout  an  the  foot- 
board  of  the  engln& 

(4)  That  no  whistle  was  blown  ter  Oie 
crossing. 

(B)  That  the  headll^  on  the  tender  was 

not  burning. 

(6)  That  no  safety  gates  were  erected  at 
said  crossing. 

<7)  That  no  flagman  or  figniiiiwBTi  was 
stationed  at  said  crossing. 

(8)  Tliat  the  train  was  running  within 
city  limits  and  in  yard  limits  at  an  exces- 
sive and  dangerous  rate  of  speed. 

(9)  That  the  night  was  dark  and  cloudy, 
and  the  train  itself  was  dark  and  unllghted. 

(10)  That  the  automatic  electric  signal  bell 
erected  at  the  crossing  to  warn  dtlsens  of 
the  approach  of  trains  was  worn  out,  and 
did  not  ring. 

(11>  TbBt  the  engineer  knew  that  be  was 
approaching  a  crossing  frequently  used  by 
pedestrians  and  automobiles,  and  that  he 
failed  to  comply  with  the  ordinary  dictates 
of  comnum  prudence  and  did  not  have  his 
train  under  control  when  he  approached 
said  crossing,  although  his  view  was  ob* 
stmcted  by  tall  weeds  then  growing  a  short 
distance  from  the  railroad  track. 

Defendant's  answer  admits  the  allied  ixi- 
llsion  and  the  death  of  the  four  perscms 
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named  in  the  petition,  and  that  the  plaintUT 
was  injured  to  some  extent 

The  defendant  avers  that  the  acdOent  waa 
caused  solely  and  entirely  by  the  gross  neg> 
llgence  of  Aahton  Close,  the  driver  of  the 
automobile,  in  attempting  to  cross  the  tracks 
of  the  defendant  without  stopping  to  look 
and  listen  to  ascertain  whether  or  not  any 
train  or  engine  was  qnnoadblng. 

The  answer  further  denies  any  ne^goice 
on  the  part  of  the  defendant,  and  in  the 
alternative  pleads  the  contributory  nsgli- 
gence  of  the  drivw  of  the  automobile,  and 
avers  that  said  driver  was  the  agent  of  the 
plaintiff  in  the  operation  of  said  car. 

The  case  was  tried  bef<ne  a  fury,  which 
foODd  a  vwdict  In  favor  ci  the  defendant 

Plaintiff  filed  a  motion  for  a  new  trial, 
which  was  considered  and  overmled  by  the 
trial  Judge  for  reasons  assigned,  and  from  a 
Judgment  pursuant  to  the  vwdlst  lOaintlfl 
has  aniealed. 

FlalntUTs  testimony  as  to  how  the  twrible 
acddent  happened  may  be  briefly  summaris- 
ed as  follovn: 

He  purchaasd  the  car  on  October  IT,  IRtS, 
and  took  a  drive  with  Close,  as  demonstra- 
tor. The  next  evening  they  to<*  a  run  out 
to  Spanish  Fort,  plaintiff  and  Close  occupy- 
ing the  front  seat,  and  his  wife,  son,  and 
moQi^ln-Uw  fllllng  the  rmr  seat  Oa  the 
trip  out,  Close,  when  he  got  to  this  same 
crossing  nld,  "Now  stop.  Stop  the  machine- 
Always  stopi  look,  and  listen";  and  be 
stopped  the  car.  On  the  return  trip,  Close 
stopped  the  esr  at  the  other  side  of  the 
crossing,  and  looked  around  and  saw  noth- 
ing. 

Plaintiff  looked  around  with  Close,  the 
same  as  be  did,  and  saw  nothing,  dose  told 
him  to  pay  attention,  because  he  would  have 
to  run  the  car  himself.  Plaintiff  looked,  and 
saw  nfMhing,  listened,  and  heard  nothing, 
and  the  car,  starting  at  a  distance  of  from 
16  to  26  feet  from  the  crossing,  wn»  struck 
as  it  ran  on  the  jdrat  tradk,  and  the  idalntifl 
was  rendered  tmconsdoosi 

Plaintiff  was  the  only  eyewitness  called 
on  his  side  of  the  case. 

The  ^ew  ot  five  and  two  car  cleaners  were 
on  the  train  when  it  collided  with  the  au- 
t<Httobile  of  the  plaintiff. 

Two  other  witnesses  tea  tilled  that  they 
were  present  on  the  same  occasion.  All  sev- 
en testified  in  behalf  of  the  defendant  A 
large  number  of  other  witnesses  wero  called 
and  examined  by  the  respective  parties.  The 
testimony  Is  conflicting  and  contradictory, 
and  is  too  voluminous  for  r^tltlon. 

Then  was  no  excq;>tlon  to  the  charge  <tf 
the  Judge,  and  the  Jury  found  a  verdict  in 
favor  of  the  defenduit  ^Hie -presumptioa 
is  that  Che  verdict  ts  correct 

It  is  hornbook  law  that  when  the  evidence 
is  contradictory,  the  verdict  of  the  Jury  on 
the  questicni  of  the  credibility  of  the  wit- 
nesses and  other  matters  of  fiact  pecnUari| 
within  its  province  yrt^^^  ^(jf^^^Q 
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TUiless  mazdf esUy  erroneoos.  See  1  Hemian's 
Digest,  p.  92  (td  1. 

Tbe  first  three  charges  of  nbgllgenee  are 
based  on  a  misconception  of  the  stmctiire 
and  pmpose  of  switch  engines. 

The  evidence  shows  beyond  dispute  that 
switch  engliies  are  made  to  run  backward 
as  well  as  forward,  and  In  either  case  a 
lookout  Is  kept  by  the  en^neer  and  fire- 
man, standing  in  thdr  proper  positions  on 
the  locomotlTe. 

As  to  charge  4,  the  engineer,  fireman,  and 
others  testified  that  the  whistle  of  the  train 
was  blown  at  City  Park  crossing  less  than 
a  quarter  of  a  mile  away,  and  the  nc^se  conld 
be  readily  heard  at  the  Canal  Boolerard 
crossing,  and  b^ond.  Be^es.  Qie  defend- 
ant bad  been  notified  by  the  dty  anthorUles 
that  the  blowing  of  loeonrotiTe  urtdstles  In 
that  locality  shonld  be  avt^ed  exo^  in 
cases  of  necessity. 

Charge  5,  that  tbe  headlifl^  on  tbe  tender 
was  not  bnmiiig,  is  refuted  by  evidence  fliat 
the  switdi  engine  was  equiived  with  two  oil 
headlights,  one  in  fKmt,  and  tbe  other  on  the 
rmr  of  the  tender,  and  both  were  burning  at 
the  time  of  the  coAlisimL 

Tbe  erldeoce  further  shows  that  sudi  head- 
lights were  In  common  use,  with  but  itnr 
exceptlfms. 

Chaise  6,  Oiat  no  safety  gates  were  erected, 
and  charge  7,  that  no  flagman  .was  stationed 
at  the  croaslDg,  are  not  supported  by  the 
producti<m  of  any  city  ordinance  requlrii^ 
such  safeguards,  and  the  evidence  shows  that 
the  defendant  maintained  an  automatic  dee- 
trie  signal  at  said  crossing. 

Charge  9,  that  the  night  was  dark  and 
cloudy,  and  the  train  itself  was  dark  and  un- 
Ilghted,  was  met  by  evidence  that  the  engine 
had  two  headlights,  and  that  a  parlor  car, 
which  was  In  the  train,  was  lighted,  and  that 
It  was  not  customary  to  light  up  empty  pas- 
senger care  under  such  circumstances. 

Charge  10,  that  the  automatic  bell  at  the 
crossing  was  worn  and  did  not  ring.  This 
was  oue  of  the  main  contested  Issues  In  the 
case.  The  collision  took  place  about  8:05 
p.  m. 

John  Maher,  an  engineer  on  a  New  Or- 
leans &  Northeastern  train,  testified  that  his 
train  passed  the  same  crossing  on  that  even- 
ing, about  7:40  or  7:42,  and  that  the  bell 
was  ringing  as  be  passed. 

Sexton,  the  engineer,  and  Coste,  the  fire- 
man, on  the  switch  train  testified  positively 
that  the  automatic  bell  was  ringing  at  the 
time  of  the  collision. 

Faulliner  and  Botton.  switchmen,  and  two 
colored  car  cleaners,  on  the  same  train  tes- 
tified to  the  same  effect,  as  did  Lauglln,  the 
switch  tender,  and  Charles  Williams,  colored. 

Doubtless  able  counsel  for  the  plaintiff  vig- 
orously assailed  the  credibility  of  several  of 
tbese  witnesses  before  the  Jury,  as  he  has 
done  before  us. 

We  have  no  means  of  knowing  what  credit 
the  Jury  attached  to  their  respective  stories. 


But  the  jury  might  well  bare  discredited 
three  or  fora  of  said  witnesses,  and  bued 
a  finding  that  the  bell  was  ringing  on  th» 
testimony  of  Ifaher.  Sexton,  Coste,  Faulkner, 
and  Botttm.  or  any  one  or  mote  of  them,  a» 
against  the  o^atlve  testimony  <d  tka  plaln- 
tlft  that  he  did  not  hear  the  ball  ring. 

Evidence  that  the  same  bell,  some  three ' 
hours  later,  on  a  test,  was  fbnnd  to  ring  but 
subtly  or  not  at  ftU  does  not  jtEove  that  it 
was  not  rilling  at  the  time  of  tlw  collisiim^ 
because  the  conditions  may  not  have  been 
the  same,  and  the  testimony  on  the  subject 
cannot  be  reomdled  except  on  the  hypothesis 
of  a  change  of  conditions  after  the  collision. 

Several  practical  railroad  men  testified 
that  the  effect  of  holding  a  train  on  the  same 
dnmit  fax  serenl  bows  Is  to  exhaust  th» 
batteries,  and  to  rtop  the  ringing  at  the  au- 
tomatic beU. 

Harry  Oldham,  general  yard  mastw,  testi- 
fied Uiat  he  readied  the  crossing  about  an 
hour  after  the  ooUlslon,  and  heard  distinctly, 
the  automatic  bell  ringing  the  danger  signal 
for  the  crossing ;  Uiat  be  remained  there  un- 
til about  11:45  p.  m.,  and  shortly  before  he 
left  a  teat  of  tbe  electric  dicult  was  made, 
and  the  b^  responded  weakly ;  would  hardly 
ring. 

This  witness,  In  answer  to  the  question 
whether  a  train  resting  in  tbe  bonded  circuit 
tends  to  exhaust  tbe  power  of  the  bell,  re- 
pUed: 

"Bfy  obawvatioiu,  and  oar  instmctimis  are. 
not  to  allow  ears  to  st&nd  on  them,  because  it 
will  exhaust  the  battery  and  pot  uem  oat  <rf 
use." 

Item  11  is  a  general  cbarge  of  n^lgenoe 

against  the  engineer. 

The  evidence  tends  to  show  that  the  train 
was  running  from  12  to  15  miles  an  hour; 
that  the  fireman  was  ringing  the  bell  as  the 
train  approadied  the  crossing ;  that  both  the 
fireman  and  conductor  were  keeping  a  proper 
lookout ;  the  plaintiff's  automobile  coming  up 
on  the  fireman's  side  suddenly  dashed  to- 
wards the  track;  that  the  fireman  immedi- 
ately gave  the  danger  signal  to  the  conduc- 
tor who  at  once  applied  the  air  brakes,  and 
made  an  emergency  stop  within  621  feet; 
and  that  under  the  prevailing  conditions,  an 
emergency  stop  anywhere  between  500  and 
600  feet  would  have  been  a  good  stop. 

There  was  also  evidence  tending  to  show 
that  the  mass  of  high  weeds  referred  to  by 
the  plaintUC  was  not  on  the  right  of  way  of 
tbe  defendant,  on  whidi  the  weeds  had  been 
cut. 

On  such  a  record,  we  cannot  say  that  the 
verdict  of  the  Jury  Is  contrary  to  the  pre- 
ponderance of  the  evidence,  and  construe 
the  verdict  as  finding  'that  the  defendant 
was  not  guilty  of  negligence  as  durged  by 
the  pUintlfl. 

Judgmrat  affirmed. 


MONROB,  a  J.,  takes  no  p«rC  i 
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No.  2210a 

MULLBB  T.  JOHNSON. 

(SnpraM  Oonrt  of  Looisiaiuu   Oct  18,  1916. 
Ob  tlM  H«riti^  Fftb.  12,  1917.) 

(Svnabut  hy  th0  Cowrt.) 

1.  Afpeai.  ahd  Ebbob  «=5>389(1)— Devoltjtivs 
Apfeai>— 'Appeal  Bond. 

As  the  oolr  boDd  required  for  a  devolutiTe 
appeal  Ja  one  to  secure  the  paymmt  of  the  costs 
of  court.  Act  No.  166  of  1912,  permittinK  a 
paoper  to  prosecute  an  action  in  toe  courts  of 
this  state  without  paying  the  costs  of  court  aa 
tbey  accrue  and  without  fumishiiiK  bond  for 
coata,  authoriiea  aoch  litiKant  to  prosecute  a 
derolative  amteal  wtthout  inrnlshing  an  appeal 

[Ed.  Notft— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2072.  2073.] 

2.  Affkal  ard  Bbbob  «=s>889(3)  —  Appeal 
Bond— Obdbk. 

An  order  of  the  district  court  authorising  a 
plalntifF  or  intervener  to  prosecute  his  or  her 
Buit  without  paying  the  coats  aa  tbey  accrue  and 
without  fomUhing  a  bond  for  costs,  according  to 
the  provisions  of  Act  No.  1S6  of  1812,  is  suffi- 
dent  authority  for  such  litigant  to  prosecute  a 
devolutiTe  appeal  from  the  Judgment  rendered 
in  the  case  without  furnishing  an  appeal  bond. 
It  is  not  necessary  that  the  exemption  from  fur- 
nishing the  appeal  bond  be  repeated  in  the  order 
granting  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Ont.  Dig.  |  2070.] 

On  the  Merits. 

8.  Injunction  «s>14S<1)  —  Fobsolmuu  or 

HoKTOAOB— Bond. 
An  intervener  or  third  <9ponent  in  an  ex- 
ccQtory  proceeding  to  forectoee  a  mortgage  is 
not  entitled  to  arrest  the  sale  of  the  property  on 
an  injunction,  without  bond. 

Act  No.  160  of  1912,  authorizing  suits  and 
otber  proceedings  in  forma  jpauperu,  does  not 
entitle  the  litl^nt  to  an  injunction  without 
bonfJ. 

[EtL  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {|  323-330.  383.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  fiL  E.  Skinner,  Judge. 

Salt  A.  EL  Johnson  against  Mrs.  Louise 
Holler,  In  which  Mrs.  Georglna  T.  Young 
filed  an  Intervention  and  third  opposition, 
with  application  for  an  Injunction.  From 
an  order  refusing  to  Issue  writs  of  Injunc- 
tion, the  intervener  and  (^nxinent  appeals. 
Affirmed. 

J.  A.  Morales,  of  New  Orleans,  for  appel- 
lant. F.  F.  Teissier  and  Oscar  Schr^ber, 
botb  of  New  Orleans,  for  appellee. 

CNIBIX.  J.  This  appeal  was  taken  by 
Mrs.  Geor^oa  T.  Young,  who  had  filed  a 
petition  of  Interventloii  or  third  opposition 
In  the  district  court.  In  forma  pauperis,  under 
the  provisions  of  the  Act  No.  156  of  1912. 

The  plaintiff  in  the  original  executory  pro- 
ceedings, defendant  In  the  Intervention  or 
third  opposition,  has  filed  a  motion  to  dismiss 
the  appeal  on  the  grounds:  (1)  That  the  ap- 
pellant has  not  furnished  an  appeal  bond; 


(9)  tliat,  U  It  be  bdd  tbat  tbe  order  of  flie 
district  oonrt,  allowing  the  Intervener  or 
third  opponent  to  prosecute  her  demand  with- 
out fomlsliiiv  a  bond  for  costs  or  paying  the 
costs  as  they  accrue,  exempted  her  from  fur- 
nishing an  appeal  brad,  then  that  the  mo- 
tion for  an  api>eal  should  have  contained  tbe 
aUe^tions  required  by  tbe  Act  No.  166  of 
1912,  for  permlinlon  to  pioaecute  a  salt  wltb- 
OQt  famishing  a  bond  for  costs  or  paying  the 
costs  as  tbey  accrn^  and  Oiat  such  allega- 
tloDs  Bbould  have  been  supported  by  ui  af- 
fidavit; 9)  tbat  tbe  proof  required  b7  the 
Act  Na  166  of  1912  to  prosecute  a  suit  in 
forma  pauperis  was  not  made  in  tbe  district 
court,  and  the  judge  was  tberefore  not  au- 
thorized to  sraut  tbe  order  of  appeal  with- 
out leqnlrlng  an  appeal  bond;  (4)  tbat  the 
appellant  Is  not  a  pauper,  and  is  tberefore 
not  exempt  from  furnishing  a  bond  for  coats; 
and  (6)  that  the  judgment  complained  of  Is 
not  appealable  to  this  court 

[1  ]  As  the  only  bond  required  of  an  appel- 
lant to  prosecute  a  devolutive  appeal  is  a 
bond  to  secure  the  payment  of  the  costs  of 
court.  It  is  well  settled  that  the  Act  No.  166 
of  1912,  permitting  a  pauper  to  prosecute  and 
defend  In  all  of  the  courts  of  this  state  an}' 
action  to  which  he  or  she  may  be  a  party, 
whetner  as  plaintiff,  defendant,  or  Intervener, 
without  paying  the  court  costs  as  they  accrue 
or  fnmlshlng  bond  for  costs,  ];>emiltB  the 
litigant  to  prosecute  a  devolutive  appeal  with- 
out furnishing  an  appeal  bond.  Jackson  v. 
Cousin,  138  La.  197.  70  South.  96. 

Aa  to  the  second,  third,  and  fourth  grounds 
urged  for  demanding  a  dlEmlssal  of  the  ap- 
peal, it  Is  sufficient  to  say  that  the  proper 
allegations  were  made  In  the  petition  of  Inter- 
vention or  third  opposition,  and  were  sup- 
ported tbe  affidavits  required  by  the  Act 
No.  156  of  1912,  to  prosecute  the  suit  In  all 
of  the  courts  of  this  state  without  paying 
costs  or  furnishing  a  bond  for  costs.  The  de- 
fendants In  the  opposition  had  the  right,  un- 
der the  provisions  of  the  statute,  to  traverse 
the  aUegations  regarding  the  plaintiffs  right 
to  prosecute  her  intervention  or  third  opposi- 
tion without  paying  costs  or  famishing  se- 
curity for  the  payment. 

[2]  The  order  of  the  district  court,  permit- 
ting the  Intervener  or  third  opponent  to  prose- 
cute her  demand  without  paying  costs  or  fur- 
nishing security  for  costs,  carried  with  It 
permission  to  take  a  devolutive  appeal  from 
the  judgment  of  that  court  without  furnish- 
ing an  appeal  bond.  It  was  not  necessary  for 
the  appellant  to  repeat  the  allegation,  that 
she  was  a  pauper  within  the  meaning  of  the 
statute  in  her  motion  or  petlUon  for  an  order 
of  appeal ;  nor  was  it  necessary  for  tbe  court 
to  repeat  the  dispensation  In  his  order  of 
appeal.  The  Issue  as  to  the  right  of  the 
intervener  or  third  opponent  to  prosecute  her 
intervention  or  third  opposition  in  the  trial 
court  and  In  the  appellate  court  without  pay- 
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iDg  costs  or  fuolshlng  seenrlty  for  the  pay- 
ment  was  closed  by  tlie  tallare  of  the  defend- 
snta  In  the  Intervention  or  third  opposition  to 
traverse  the  auctions  at  the  proper  time. 

Taking  up  the  fifth  ground  urged  in  the  mo- 
tion to  dismiss  the  api>eal,  It  appears  that 
the  appeal  was  taken  from  a  Jn^ment  re- 
fusing to  grant  a  prellmlnarjr  Injunction  with- 
out bond.  Appellee's  attom^s  argae  that  It 
moat  be  presomed  that  tiie  sheriff  has  sold 
the  propai7  whi<!b  he  had  seized,  and  which 
the  Intervener  or  third  <^»poDeiit  attempt- 
ed to  enjoin  him  frcan  selling.  It  is  contend- 
ed that  an  appeUant  has  no  further  right  to 
prosecute  a  devolutlye  appeal  when  It  appears 
or  may  be  Inferred  Uiat  the  Jn^potent  cam> 
plained  of  has  been  executed.  The  record  does 
not  disclose  that  the  sheriff  has  sold  the 
property  seized,  and  we  will  not  assume 
that  he  has  done  so. 

nie  motion  to  dismiss  the  a^tpeal  is  over- 
ruled. 

On  the  Merits. 

LAND,  J.  [3]  The  plaintiff  sued  out  execu- 
tory process  on  two  mortgage  notea,  under 
which  the  premises  were  seized  and  advertis- 
ed for  sale. 

Mrs.  Georgina  T.  Xoung  filed  an  Interven- 
ticoi  and  third  opposition  In  the  suit,  claiming 
the  ownership  of  said  property,  and  seeking 
to  annul  her  authentic  sale  of  the  same  to 
the  defendant,  and  the  mortgages  placed  by 
him  thereon,  on  the  ground  of  error,  mistake, 
and  fraud,  and  alleging  that  the  plaintiff 
is  merely  a  party  interposed. 

Mrs.  ^conng  applied  for  an  injunction  with- 
out bond,  under  Act  156  of  1912,  authorizing 
pauper  litigants  to  sue  '*without  the  previouB 
or  current  payment  of  costs  and  without  giv- 
ing a  bond  for  costs,"  and  also  under  the 
provisions  of  articles  7S9  and  740  of  the  Code 
of  Practice  relative  to  injunctions  against 
executory  process. 

The  trial  Judge  first  ordered  the  injunction 
to  Issue  as  prayed  for,  but  subsequently  re- 
called his  order,  and,  after  the  trial  of  a 
rule  nlal  against  the  plaintiff,  refused  to  or- 
der the  Issuing  of  writs  of  injunction. 

The  intervener  and  opp«ient  has  aroealed 
from  the  order  of  xefosal. 

The  title  of  Act  156  of  1A12  reads  as  ftol- 
lowa: 

"To  authorize  litigants  who  are  unable  to 
pay  costs  to  litigate  as  i^alntlff,  defendant,  or 
intervener,  in  the  ooorts  of  this  state  without 
die  previoos  or  corrait  paymoit  o(  oosts  and 
without  giving  a  bond-  for  costi,  and  fixing  the 
extent,  terms,  conditions  and  manner  of  exer- 
cising the  right  herein  granted." 

The  first  section  of  the  act  provides,  In 
part,  as  follows: 

"This  right  to  litigate  withont  the  previous 
or  current  payment  of  costs  or  without  the 
giving  of  bonds  for  the  payment  of  costs  shall 
extend  to  all  the  services  required  by  law  in 
legal  proceedings  of  clerks  of  courts,  sheriffs 
and  official  stenographers,  and  to  obtaining 
copies  of  notarial  acts  from  public  officers  and 


notaries  and  certificates  from  public  officers  in 
respect  to  records  of  their  offices." 

The  costs  referred  to  in  the  title,  being 
limited  by  the  act  to  all  the  services  required 
by  law  of  certain  elaasca  of  officers,  cannot 
the  most  elastic  rule  of  construction  be 
stretched  to  cover  4amaffe»  that  may  be  mis- 
talned  by  the  defendant  in  injunction. 

It  needs  no  dtatlcm  of  authority  to  support 
the  condusion  that  in  said  law  the  word 
"costs"  does  not  Include  damaffe»;  but  we, 
however,  refer  to  the  dted  cue  of  Howze  v. 
Green,  62  N.  G.  245,  where  Beade,  J.  said: 

"We  are  of  opinion  that  the  Injunction  ought 
not  to  have  Issued  without  bond.  The  statute 
provides  that  no  injunction  shall  Issue  except 
upon  security.  Rev.  Ck>de,  c.  32, 1 14.  And  the 
statute  allowing  a  suit  In  fonna  pauperis  ap- 
plies to  oosts,  and  does  not  embrace  an  injunc- 
tion." 

In  the  case  of  O'Reilly  v.  Pletri.  186  La.  4, 
64  South.  022,  this  court  held  that  only  the 
defendant  in  executory  process  can  arrest  the 
sale  by  an  injunction,  without  bond  (G.  P. 
art.  730),  and  that  an  Intervener  or  third  op- 
ponent In  a  foreclosure  suit  la  not  entitled 
to  an  injunction,  without  bond. 

It  is  tlier^re  ordered  that  the  Judgment 
appealed  from  be  affirmed,  and  that  the 
appelant  pay  costs  of  appeal 

"  a«i*.  WO 

No.  2076O. 
HALL  V.  BWINO  et  sL 
(Saprems  Oourt  of  Louisiana.   Jan.  IS,  1817. 
Bahearing  psnied  Feb.  32,  19170 

(SpUmbiu  by  tke  Comt^ 

1.  PUUDIHO  ^»810— IjXBBL  AMD  8UK0B»— 

B3CHiBrrs— QnxanoH  roa  Couvi^~Goffot.r- 
BiONB  err  Fact — Support  in  Pacts. 
Under  the  practice  of  this  state,  where  the 
whole  case  is  developed  by  the  petitum  and  the 
docnments  attached  thereto,  the  facts  as  recited 
or  alleged  are  looked  at  to  Judge  whether  the 
conclusions  of  fact,  drawn  by  the  pleader  are 
within  the  scope  of  the  facts  recited.  Tbe  court 
Is  to  say  wheuier  the  facta  charged  are  a  legal 
foundation  for  the  conclusions  of  fact  drawn 
therefrom.  Following  this  rule  the  Inferences 
or  interpretations  placed  upon  the  exhibits  must 
be  drawn  from  these  exhibits  or  there  is  no  case ; 
this  is  peculiarly  so  here  Qn  a  case  of  libel), 
where  the  plesder  points  to  the  aihibit  Itself  as 
showing  its  meaning  to  be  what  he  says  it 
means.  It  is  perfectly  clear  that  up  to  this 
point  In  the  history  of  the  case  the  exhibits  are 
the  ease,  and  If  thcgr  do  not  sapport  the  chaise 
and  do  not  show  a  cause  of  action,  then  an 
ception  of  no  cause  of  action  is  good. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  846^  044,  046,  947.] 

2.  LiBBL  AiTD  Slandeb  «»4,  80  —  Action  — 

AlUOATXONB  —  OOHPBHSATOBT  DaVAOSS  — 

Malice. 

The  better  view,  undoubtedly,  is  that,  ex- 
cept in  the  case  of  communications  or  publica- 
tions which  are  qualifiedly  privileged,  malice  on 
the  part  of  the  defendant  in  nttering  or  pablish- 
Ing  the  defamatory  words  is  not  necessary  to  u- 
title  the  plaintiff  to  recover  in  a  civil  action  all 
the  damages  which  he  has  sustained  by  reason  of 
the  libel  or  slander,  but  may  be  sbown  to  en- 
title the  plaintiff  to  recover  punitive  or  exem- 
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pluy  danuiffes.  The  law  in  Loaishma  la  tliat 
OToy  act  of  man  which  oocaaioiis  injury  or  dam- 
age  to  anotlier  oblic«s  him  by  whoie  fault  it  has 
been  caused  to  Ki«lr  it  Oode,  art.  2819. 
All  that  is  necessary  for  a  party  demanding 
damages  from  another  ia  to  allege  a  condition  of 
things  BDdt  as  would  show  a  **faall^*  w  the  part 
of  the  defendant,  resulting  in  damages  and  Inju- 
ry to  htmsdf  therefrom,  and  on  tb*  trial  of 
bu  case  to  establish  the  truth  of  bis  allegations. 
Plaintiff  may  reeover  compensatory  damagea,  re- 
gardless of  whether  there  was  anj  malice  or 
not. 

[Ed.  Note.— For  other  cases,  see  Libd  and 
Slander,  Cent  Dig.  S  111.  184-186.] 

3.  Libel       Slahdeb  «b»51(1),  04— Aon  or 
PuBLzo  OnnJBB  —  wenciSH  —  Tkutr  — 

HjXXCB. 

The  official  acts,  of  a  public  functionary  may 
be  freely  criticized  and  entire  freedom  of  ex- 
pression used  in  argument,  sarcasm,  and  ridi- 
cule upoB  the  act  Itself,  and  then  tbe  occa- 
lioa  will  excuse  ererrthing  but  actual  malice 
and  evil  purpose  in  the  crinc ;  the  occasion  will 
not  of  itself  excuse  an  aspersive  attack  upon 
the  character  or  motives  of  an  officer,  and  to 
be  excused  the  critic  must  show  the  truth  of 
what  be  has  uttered  of  that  kind. 

[Ed,  Note.— For  other  eases,  see  libd  and 
Slander,  Cent  Dig.  H  149,  m] 

FroTosty  and  O'NelU,  JJ.,  dissenting. 

Appeal  trom  Civil  District  Ckrart,  Pariah 
of  Orieans ;  Fred  D.  King,  Judge 

Suit  for  libel  by  Lather  E.  Hall  against 
Robert  Bwlng  and  others.  Bxceptlon  of  no 
cause  ot  actUm  Bostalned,  gait  diamlaaed,  and 
lAalntlff  appeals.  Affirmed. 

Caffery,  Qolntero  A  Brumby,  of  Franklin, 
and  3.  Zach  Spearing,  of  New  Orleana,  for 
app^ant  Dart,  Kernan  &  Dart  and  Stir- 
ling Parkersoo.  all  <]£  Mew  Orleans,  for  ap- 
pelleei. 

SOMMEBVILLE;  J.  TMs  suit  for  Ubel  la 
set  forth  In  the  petition  as  follows: 

"The  petition  of  Lother  EL  Hall,  a  resident  of 
the  parish  of  Ouachita,  and  now  residing,  as 
Governor  of  Louisiana,  in  Baton  I^ooge,  respect- 
fully represents: 

"(I)  That  petitioner  hi  by  profession  an  attor- 
ney at  law,  and  that,  for  many  years,  he  has 
devoted  himself  to  the  practice  of  hia  profession, 
and  to  the  discharge  of  his  duties  in  the  several 
offices  of  trust  to  which  he  has  been  elected. 

"That  he  is  now  filling  the  office  of  Qovemor 
of  this  state,  for  a  term  beginning  in  May, 
1912;  that  when  he  received  the  nomination  for 
Governor  he  had  been  elected  to  the  Supreme 
Sench  of  Louisiana,  from  the  Second  Supreme 
Court  district,  but  did  not  take  his  seat  as 
Associate  Justice,  by  reason  of  his  election  to 
the  Governorship'  that  previously  be  had  served 
a  term  upon  the  oencb  of  the  Court  of  Appeal, 
Second  District,  and  another  term  as  judge  of 
the  Sixth  judicial  district  court,  in  the  parishes 
of  Ouachita  and  Morehouse;  and  that  he  bad 
also  represented  the  Twenty-Fifth  senatorlBl 
district  in  the  state  senate. 

"(II)  Petitioner  further  represents  that  he  has 
faitiifnlly  discharged  all  his  professional  and 
public  duties,  and  has  lived  uprightly  and  hon- 
estly, so  as  to  gain  the  confidence  of  a  wide  etr- 
cle  of  frinids,  and  to  enjoy  a  reputation  for 
stndgbtforward  and  honorable  dealing;  and 
that  the  loss  of  such  confidence  and  of  such  rep- 
utation would  fall  not  only  upon  him,  but  upon 


his  family,  and  would  cripple  blm  In  Us  future 
career,  and  In  his  future  work  for  livelihood. 

"(in)  PMitioner  represents  that  ths  Daily 
States,  a  newspaper  published  in  the  city  of 
New  Orleans,  bas  lately  published,  and  given 
wide  circulation  in  New  Orleans  and  through- 
out the  state,  to  certain  false,  defamatory  and 
libelous  charges  against  petitioner,  maliciously 
contrived  and  intended  to  injure  him  before  the 
public 

"That  on  the  Idtb  day  of  July,  1913.  said 
newspaper  published,  and  caused  to  be  circulat- 
ed and  read  by  the  public,  an  article  hereto  an- 
nexed, and  made  part  hereof,  marked  Exhibit  A. 

'*Tliiat  said  newspaper  meant,  in  said  Exhibit  A. 
to  charge  land  did  charge  that  petitioner  was  a 
party  to  a  deal  In  the  public  lands,  which  said 
newspaper  claims  was  and  is  fraudulent;  that 
petitioner  had  introduced  a  bill  in  the  state  sen- 
ate in  furtberance  of  said  plan,  or  conspiracy, 
or  deal,  ths  introdoctlon  of  said  bill  being  chron- 
icled as  part  of  said  plan,  conspiracy  or  deal: 
that  a  fund  to  bribe  the  members  of  the  board 
in  charge  of  said  public  lands  was  paid  out,  by 
the  purchasers  of  said  land,  with  petitioner's 
connivance,  aid,  participation,  or  approval; 
that  a  ease,  setting  forth  the  bribery,  came  be* 
fore  the  court  of  which  petitioner  was  then 
judge  and  that  petitioner  rendered  judgmrat  in 
said  case  In  pursuance  of  his  alleged  approval, 
or  connivance,  aid,  and  parUdpation  in  sndi  cor- 
rupt tranaaction ;  and  that  petitioner  has,  since 
he  became  Governor,  in  making  appointments  on 
the  new  board,  to  succeed  the  one  alleged  to  be 
bribed,  sa  aforesaid,  done  so  with  the  end  In 
riew  that  the  new  board  might  eonsommate  such 
corrupt  transaction  by  compromising  the  case 
for  its  annulment,  and  for  tiie  recovery  of  said 
lands,  an  of  which  was  false,  wanton,  malicious, 
and  libelous,  and  was  published  and  uttered 
for  the  purpose  of  causing  it  to  be  believed  that 
petitioner  himself  was  devoid  of  integrity  not- 
withstanding the  knowledge  on  the  part  of  the 
proprietor  and  manMer  of  aaid  newspapw  that 
said  chalet  were  wtthont  any  foondatlim  Id 
fact. 

"(IT)  That  the  said  newspaper  has  repeatedly 
published  articles  of  the  same  general  tenor  as 
that  quoted  above,  and  for  the  purposes  alleged 
above,  and  has  dwelt  with  emphasis  and  sig- 
nificance upon  the  alleged  fact  that  one  of  the 
alleged  parties  to  the  deal,  described  as  afore- 
said in  said  newspaper,  was  a  personal  and  po- 
litical friend  of  petitioner,  ana  that  such  cir- 
cumstance bas  been  reiterated  In  such  articles 
so  as  to  convey  the  impression  that  petiti<mer 
has,  in  some  way,  participated  In  iuoi  alleged 
misconduct,  or  is  otherwise  reaponrible  for  It, 
and  tainted  with  It,  all  of  which  is  untrue,  ma- 
lidonaly  and  defamatory  libelous  as  was  well 
known  to  the  proprietor  and  management  of  said 
newspaper;  one  of  said  articles  which  appeared 
on  the  editorial  page  of  said  newspaper,  on  the 
17tb  of  July,  1913,  being  that  annexed  hereto, 
and  made  part  hereof,  marked  Exhibit  B. 

"Petitioner  alleges  that  the  said  Exhibit  B  is 
false,  malicious,  untrue,  and  libelous,  for  the 
reason  stated  above,  and  also  because  it  sets 
forth  and  infers  that  petitioner  was  so  compro- 
mised by  bis  alleged  connection  with  the  history 
of  the  so-called  land  deal  as  to  make  it  'neces- 
sary for  the  {nreservation  of  his  honor  to  take 
the  course  indicated  and  described  by  the  said 
newspaper,  thus  describing  him  as  depii^  of 
bis  gubernatorial  discretion  by  reason  of  the 
drcumstances  set  forth  in  said  newspaper. 

"(V)  That  the  defamation  to  which  petitioner 
has  been  subjected,  as  aforesaid,  has  caused  him 
great  annoyance,  and  has  wounded,  harassed, 
and  mortified  him ;  that  it  baa  injured  him  in 
the  estimation  of  the  public,  and  of  hia  friends 
and  neighbors;  and  that,  for  reparation,  and  by 
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way  of  ponttlTe  justice  against  »ach  wanton 
and  malidoas  attacks,  he  is  entitled  to  recover 
from  the  reapODslble  pabllshera  of  said  nevspa- 
per  the  Bum  of  one  hondred  thoosand  dollars 
($100,000.00). 

"(VI)  That  the  Dally  States  is  published  by 
the  Daily  States  Publishing  Company,  Lim- 
ited, a  corporation  organised  under  the  laws  of 
this  state  and  having  Its  domicile  In  the  city  of 
New  Orleans,  of  which  Robert  Ewing,  also  of 
the  city  of  New  Orleana,  is  the  president  and 
manager,  as  petitioner  believefl,  and  therefore 
alleges,  and  the  said  Robert  Swing  as  anch 
manager  directs  and  controls  the  policy  of  eaid 
newspaper,  and  that  J.  Walker  Ross,  also  of  the 
parish  of  Orleans,  is  managing  editor  of  said 
newspaper,  and  that  the  aaid  corporation,  said 
Ehring  and  said  Ross  are  responsible  for  the 
utterances  of  said  newspaper;  that  the  afore- 
said libel  upon  petitioner  was  conceived  and 
prepared  by  said  Ewing  and  said  Ross  for  the 
said  corporation  and  the  said  newspaper,  and 
they  used  said  newspaper  for  the  dissemination 
of  said  libel,  for  the  purpose  of  injuriag,  dam- 
aging, and  harassing  petitioner,  and  that  they, 
the  said  corporation,  the  said  Swing  and  the 
aaid  Ross  are  liable  In  solido  for  the  damages 
act  forth  herein. 

"Wherefore,  petitioner  prays  that  the  Daily 
States  Publishing  Company,  Limited,  Robert 
Ewing  and  J.  Walker  Rosa  be  cited  to  appear 
and  answer  hereto,  and  that  after  due  hear- 
ing, that  there  be  judgment  in  favor  of  petitioner 
and  against  the  said  Dally  States  Publishing 
Company,  limited,  Robert  Swing  and  J.  Walk- 
er Rosa,  in  solido.  for  the  sum  of  one  hundred 
thousand  dollars  ($100,000.00),  with  legal  inter- 
est from  date  of  the  judgment,  and  cost  of  court. 
Petitioner  prays  for  general  and  equitable  re- 

Tbe  exhibits  attached  to  and  made  parts 

of  the  petition  follow: 

Exhibit  A. 

"Pleasant  will  Not  be  Halted  Except  by  Gov- 
ernor. 

"Going  to  Monroe  Aug.  1  to  Take  Default  in 
Tensas  Delta  ScandaL 

"Not  Believed  that  Hall  will  Interfere. 

"Presiding  Judge  In  1902  When  Scandal  First 
Tried;  Decided  for  Lacey  Estate. 

"Summary  of  the  Tensas  Land  Deal. 
"July,  189&-BUI  by  Senator  Luther  D.  Hall, 
now  Governor  Hall,  passed  removing  the  domi- 
cile of  the  Tensas  Basin  I^vee  Board  from  Bay- 
viUe,  Richland  parish,  to  Monroe,  Ouachita  por^ 
isb. 

"September,  1808— Deal  entered  into  between 
J.  W.  Brown,  of  Memphis,  J.  W.  Simms,  land 
agent  of  the  board,  and  Jas.  D.  Lacey  and  asso- 
ciates and  members  of  the  Tensas  Levee  Board 
for  the  rale  of  the  lands. 

"October,  1898— The  lines  laid  for  the  sale  of 
900,000  acres  of  land  in  the  parishes  of  Rich- 
land, Ouachita,  La  Salle,  Catahoula,  Morebouae, 
Caldwell.  Franklin.  West  Carroll,  at  14^  cents 
per  acre,  James  D.  Lacej;,  in  pursuance  of  the 
deal  with  Simms  entered  into  in  September,  or- 
ganized the  Tensas  Delta  Land  Company,  Lac- 
ev  and  S.  Wood  Beat  were  placed  in  active 
charge  of  the  company. 

"November,  1898— The  Tensas  Delta  Land 
Company  organized  and  willing  to  spend  $200,- 
000  for  the  lands,  although  the  lands  were  then 
worth  at  least  $000,000;  Tensas  Levee  Board 
transferred  same  to  the  company,  through  Jas. 
D.  Lacey  fbr  $UO,000. 

"November  7th  to  30 — ^Division  of  the  slush 
fund  set  aside  to  bribe  members  of  the  Levee 
Board,  its  employes  and  prominent  men,  amount- 
ing to  $20,000  In  cash  and  stock  in  the  Tensas 
Ddta  Laud  Company*  amounting  to  $18*750, , 


Of  this,  the  Attorney  General  diarges.  $8,000 
in  cadi  and  $8,700  In  stock,  went  to  John  P. 
Parker,  Sr.,  pereonal  and  political  friend  of 
Governor  Hall,  and  then  president  of  the  Levee 
Board. 

"1902— James  W.  Brown,  who  represented 
Jas.  D.  Lacey,  and  who,  with  J.  W.  Simms  and 
J.  D.  Lacey.  put  the  deal  through,  filed  suit 
at  M<mroe  for  the  Uqnidation  of  the  Tensas 
Delta  Land  Oompany  and  for  a  division  <tf  the 

"Same  year— The  case  being  No.  0634  of  the 
docket  of  the  Sixth  District  Oourt  of  Ouachita, 
the  suit  was  tried  before  Judge  Luther  E.  Hall, 
now  Governor  HaU,  and  all  the  facts  were  de- 
veloped; judgment  rendered  against  Brown  in 
favor  of  the  Tensas  Delta  Land  Company  and 
J.  D.  Lacey  by  Judge  HalL 

"October^  1900— The  Tensas  Basin  Ijeree 
Board,  which  succeeded  the  Parker  board.  1eara< 
ed  fbr  first  time  of  the  fraud  that  had  been 
practiced  by  its  predecessors  in  office,  it  being 
made  clear  that  only  John  P.  Parker,  J.  A.  Hel- 
mer,  R.  E.  Yancey  and  R.  B.  Blanks,  who  sub- 
sequently became  president,  were  possessed  of 
knowledge  of  the  deal. 

"November,  190&— Suit  entered  by  the  state  of 
Louisiana  against  the  Tensas  Delta  land  Coii»> 
pany  at  Ray  viUe  for  the  jmrpose  of  sett^  aside 
the  sale  on  allegations  of  naad  and  brtbHT. 

"March,  1910~Sait  bronght  by  the  Attorney 
General  on  behalf  of  the  Tensas  Baain  Levee 
Board  against  the  Tensas  Delta  Jjand  Company 
in  c(Hiformity  with  a  decision  of  the  Supreme 
Court,  and  on  motion  of  the  land  company  was 
transferred  to  the  United  States  Chvuit  Court. 
Western  District  of  Louisiana. 

"May,  1918— United  States  Circuit  Oourt  of 
Appeal,  Judge  Shdhy  speaking,  reversed  de- 
cision of  Judge  Boarman  dismissing  suit  and 
sent  the  case  back  to  the  District  Court  for 
trial  on  the  merits,  declaring  the  courts  should 
not  allow  wrong  to  triumph  through  mere  tech- 
uicality  of  pleading,  etc 

"July,  1013— Tensas  Basin  Levee  Board,  ap- 
pointed by  Governor  Luther  E.  Hail,  now  chief 
executive  of  the  state,  compromised  the  aUaga- 
tions  of  fraud  for  $100,000. 

"Lands  sold  for  $130,000  in  18B8,  now  held  to 
be  worth  $3,400,000. 

"In  the  absence  of  specific  orders  from  Gov- 
ernor Luther  E.  Hall,  who  is  the  only  man  in 
Louisiana  authorized  to  call  him  off.  Attorney 
General  Ruffin  G.  Pleasant  will,  on  August  1, 
1913,  move  that  judgment  be  entered  in  the 
United  States  Circuit  Court  at  Monroe  In  fa- 
vor of  the  state  and  the  Tensas  Levee  Boud  bj 
default. 

"This  action  is  predicated  upon  the  assump- 
tion that  Henry  Bernstein  and  Edgar  H.  Far* 
rar,  attorneys  for  the  Tensas  Delta  Land  Com- 
pany, will  stand  on  the  legality  of  the  compro- 
mise which  Mr.  Bernstein  put  through  at  the 
meeting  of  the  Tensas  Baan  Levee  Board  laat 
Thursday  at  Rayville. 

"No  word  has  come  from  the  executive  rooms 
at  the  St  Charles  Hotel  on  the  Tensas  land 
scandaL  Governor  Hall,  although  declaring  that 
he  did  sot  give  his  approval  to  ue  dmi,  has  giv- 
en no  intimation  of  what  he  wUl  do. 

"Believe  Governor  will  Not  Intwfsrab 

"The  Tensas  scandal,  in  the  light  of  the  at- 
tempted compromise,  is  a  subject  of  comment  all 
over  the  stiite.  The  opinion  was  expressed 
Wednesday  here  that  if  the  Governor  knew  all 
the  gossip  in  circulation  he  would  not  only  re< 
fuse  to  oieck  the  Attorney  General,  bat  inaiat 
on  hia  presaing  the  suit  to  trial. 

"The  Attorney  General  is  understood  to  have 
a  mass  of  evidence  to  be  submitted  in  support 
of  his  case.  In  that  connection  it  is  said  that 
if  the  caae  ever  comes  to  trial  the  state  may 
be  able  to  show  the  distribution  of  every  dollar 
o£  money  and  stock  which  was  used  in  putting 
the  deal  ovai;   It  is  no  aeereitgthat  wlun  the 
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rtate  made  Its  first  iaTCfltijution  In  the  Sanden 
administration  it  wu  nnaue  to  trace  one  small 
block  of  sto<^ 

"AltbooKh  Golonel  Pleasant  received  from 
RaTvUIe  the  notarial  deed  which  seals  the  com- 
promise made  hy  the  Iievee  Board,  the  charge  of 
fraud  still  stands  so  far  as  the  state's  legal 
department  la  concerned,  there  will  be  no  com- 
promising the  recOTd  as  it  stands  in  tiie  courts 
until  specific  orders  come  from  the  Governor. 

*Tolonel  Pleasant  Says  Law  and  Do^  Clear. 

"  *My  authority  comes  from  the  Governor,' 
said  Colonel  Pleasant  'Under  Act  3,  of  1910, 
Governor  Sanders  directed  Attorney  General 
Gaion  to  take  charge  of  the  suit,  and  that  au- 
thori^  has  never  been  revoked  by  the  Governor. 
I  feel  I  must  obey  and  respect  that  order.' 

"  'My  action  is  clear,'  continued  the  Attorney 
General,  and  he  quoted  the  act  under  which  he 
is  prosecuting  the  case,  which  reads: 

"^'Be  it  farther  enacted  by  the  General  As- 
sembly of  the  state  of  Louisiana,  that  it  is 
hereby  made  the  duty  of  the  Attorney  General 
of  the  state,  upon  the  request  of  the  Governor, 
to  represent  the  Governor  or  any  political  agen- 
cy or  subdivision  thereof  in  any  suit  in  court 
involving  the  title  of  any  land  belonging  to  the 
state  of  Louisiana  or  any  of  its  political  agen- 
cies  or  subdivisions  where  the  title  of  the  land 
is  vested  in  or  appear  in  the  name  of  the  state 
or  any  of  its  political  ageocies  or  subdivisions.' 

"Text  of  Compromise  Made  at  BayviUe. 
**F(^wiiig  is  the  Comprwnlse  Made  at 
RayviUe: 
'^e  Compromise. 

"  'Before  me,  the  undersigned  authority,  per- 
wm^ly  came  and  appeared  T,  B.  Gilbert.  Sr., 
president  of  the  Board  of  Levee  Commissioners 
of  the  Tensas  Basin  Levee  District,  a  political 
corporation  created  by  the  laws  of  the  state  of 
Louisiana  and  domimled  in  the  town  of  Ray- 
viUe, in  the  parish  of  Richland,  stat^  of  Loui- 
^ana,  duly  authorised  and  fully  empowered  to 
act  herein  for  and  on  account  of  and  in  the 
name  of  the  Board  of  Levee  Commissioners  of 
the  Tensas  Basin  Levee  District  aforesaid,  by 
a  resolution  of  said  board  duly  adopted  in  reg' 
ular  session  on  the  11th  day  of  July,  A.  D.  1913, 
a  certified  copy  of  said  resolution,  under  the  cor- 
porate seal  of  said  Levee  Board,  being  attach- 
ed herein  and  made  a  part  of  this  act;  and 
Tensas  Delta  Land  Company,  Limited,  a  limit- 
ed liability  partnership  association,  organized 
and  created  under  the  laws  of  the  state  of  Michi- 
gan, with  its  domicile  and  principal  place  of 
business  in  the  city  of  Grand  Rapids,  rebre- 
sected  herein  by  Henry  Bernstein,  Its  general 
agent  in  the  state  of  Louisiana,  who  is  duly  au- 
thorized to  act  for  and  In  its  stead  and  in  its 
name  in  the  matters  herein  set  forth. 

**  'And  the  said  appearers  declare  unto  me,  no- 
tary, in  the  presence  of  the  undersigned  wit- 
nesses, that  in  order  to  put  an  end  to  the  litiga- 
tion now  pending  between  them  in  the  suit  en- 
titled "Board  of  Levee  CommiesioneTs  ot  the 
Tensas  Basin  Levee  District  versus  Tensas  Del- 
ta Land  Company,  Limited,"  being  No.  694  on 
the  docket  of  the  United  States  District  Court 
in  and  for  the  Western  District  of  Louisiana 
in  Equity,  and  to  forever  end  and  set  at  rest 
all  01  the  matters  and  things  set  up  and  con- 
tained in  the  allegations  of  the  original  and 
amended  bills  of  complaint  filed  in  said  cause, 
and  forever  to  est  at  rest  all  questions  relat- 
ing to  the  validity  of  tbe  titles  of  the  Tensas 
Delta  Land  Company,  Limited,  to  the  lands  situ- 
ated in  the  parishes  of  Ouachita,  Morehouse, 
Caldwell,  Catahoula,  Franklin,  Richland.  West 
Carroll,  and  La  Salle,  in  the  state  of  Louisiana, 
purchased  by  it  from  the  Board  of  Levee  Com- 
missioners of  tbe  Tensas  Basin  Levee  District 
<m  the  ftth  day  of  November,  A.  D.  180S,  as  ap- 
pears by  the  seven  deeds  of  said  date,  on  file  and 
of  record  in-  eac^  <A  the  seven  panshes  above 
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named  (the  parish  of  La  Salle  having  been 
created  since  said  transaction),  snd  to  finally 
adjust  and  settle  all  disputes,  differen<»8  and 
matters  at  issue  between  the  Board  of  Levee 
Commissioners  of  the  Tensas  Basin  Levee  Dis- 
trict and  the  said  Tensas  Delta  Land  Company, 
Limited,  in  an^  matter  affecting  the  sole  of  said 
lands  or  relating  thereto,  or  affecting  in  any 
manner  the  execution  of  said  transaction  and 
sale,  and  especially  the  matters  and  things  set 
forth  in  the  bill  of  complaint  and  amended  bills 
of  complaint  herein  above  referred  to.  They 
have  agreed,  contracted  and  entered  into  the 
following  act  of  compromise,  which  each  of 
them  prefers  to  the  hope  of  gaining,  balanced 
by  the  fear  of  losing,  in  said  litigation,  namely: 
"  "The  said  Tensas  Delta  Land  Company, 
Limited,  agrees  to  pay  to  the  said  Board  of 
Commissioners  of  the  Tensas  Batun  Levee  Dis- 
trict aforesaid,  the  sum  of  one  hundred  thou- 
sand and  no/100  ($100,000.00)  dollars,  whidi 
payment  Is  made  contemporaneously  with  the 
signing  of  these  presents,  by  delivery  of  draft 
for  said  sum  payable  ten  days  after  presenta- 
tion. 

"  'In  consideration  of  said  payment,  the  re- 
ceipt of  which  is  hereby  acknowledged,  the 
Board  of  Levee  Commissioners  of  the  Tensas 
Basin  Levee  District  agrees  to  dismiss,  at  its 
cost,  the.  litigation  and  suit  now  pending  and 
herein  above  referred  to,  being  suit  No.  ^4  in 
equity,  on  the  docket  of  the  TJnited  States  Dis- 
trict Court  in  and  for  the  Western  District  of 
Louiriana,  entitled  "Board  of  Lovee  Commission- 
ers of  the  Tensas  Basin  Levee  District  ver- 
sus Tensas  Delta  Land  Company,  Limited," 
from  the  docket  of  said  court,  and  hereby  au- 
thorises the  dismissal  of  said  suit  to  be  done 
either  in  open  court  or  on  motion  ^ed  by  the 
Attorney  General  of  the  state  of  Louisiana,  or 
the  attorney  of  record  of  the  Tensas  Delta  Land 
Company,  limited,  to  all  of  the  lands  specifical- 
ly described  in  its  seven  deeds  from  said  Board, 
set  forth  by  government  subdivisions,  by  metes 
and  bounds  or  by  tracts,  and  spedaUy  ratifies, 
confirms,  approves  and  recognises  Its  act  ot 
compromise  aeretofore  made  by  It,  acting  through 
its  president^  W.  H.  Holloman,  under  authority 
of  a  resolution  of  said  Board,  dated  9Ui  day 
of  Jnly,  1918,  with  said  Ten«tB  DdU  Lend 
Company,  Limited,  and  ratifies  and  confirms  all 
acts  by  either  of  the  parties  thereto  heretofore 
done  or  performed  thereunder,  it  being  express- 
ly understood  that  this  act  of  compromise  above 
referred  to.  and  Intended  to  forever  settle  all 
questions  as  to  the  Insufficiency  of  said  previ- 
ously executed  act  of  compromise. 

"  This  done,  executed  and  signed  on  the  date 
hereinabove  written  in  the  presence  of  the  wit- 
nesses whose  names  are  hereto  snbscribed,  snd 
b^;  me,  notary.  Tensas  Delta  Land  Company, 
Limited,  by  Henry  Bernstein,  Agent.  Board 
of  Levee  Commissioners  of  Tensas  Basin  Levee 
Di8trict,b;  T.  B.  Gilbert,  President.  Witness- 
es: 0.  H.  McHenery  and  W.  8.  Peck. 

"  'G.  F.  Pnrvis,  Clerk  of  Gonrt' 

"Too  Late  for  Arrest. 

"Bat  Facts  were  Brought  Oat  When  Judge  Hall 
Tried  Brown  Caa& 

"Special  to  The  States. 

"Mcmroe,  La.,  July  16th.— District  Atttnney 
Odom,  when  asked  as  to  why  criminal  pr<we- 
cutions  have  not  been  attempted  in  the  Tensas 
Basin  Levee  Board  Case,  stated  that  to  his  mind 
the  prescription  of  more  than  one  year  would 
estop  any  criminal  prosecutions. 

"It  is  certain  that  the  proper  officers  of  tbe 
law  had  authentic  Imowledge  of  the  alleged 
fraudulent  transaction  at  least  ten  years  ago. 
Mr.  Odom  was  not  district  attorney  when  the 
sale  was  made,  nor  when  the  facts  were  de- 
veloped In  court. 

"In  1902,  J.  W.  Brown  et  aL  entered  suit 
against  the  Tenaaa  Delta  Land  Company  apply- 
ins  for  a  receiver  of  the  company.  Ml«ing  mla; 
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muafement  Brown  was  represoDted  by  Madi- 
aoa  and  Madlsoo,  one  of  wfaran  was  district  at- 
torney at  the  time,  the  Delta  Land  Oompany 
was  leDnKuttd  by  Hadson,  Potts  ft  Bernstein. 

"On  NoTOnb^  SO,  1903,  the  case  came  ap 
for  trial  before  Judge  Lather  E.  Hall,  now  Gov- 
ernor. 

"Almost  all  of  the  sensational  testimony  which 
has  since  startled  the  people  of  the  state  was 
detailed  at  that  trial.  Covernor  Hall,  then 
the  presidios  judge,  rendered  a  decision  Id  fa- 
vor of  the  Tensas  Delta  Land  Company.  This 
case  was  sppealed  to  the  Supreme  Court,  but 
withdrawn  on  request  of  Brown. 

"Several  Suits;  Other  Compromises. 

"J.  W.  Brown  is  the  man  who  now  is  ready 
to  assist  the  Attorney  General  In  prosecution  of 
the  case.  He  is  the  man  who  engineered  the 
deal.  Before  Judge  Hall  was  elected  he  was 
a  state  senator  and  introduced  the  bill  to  remove 
the  domidle  of  the  Tensas  Baaiii  Levw  Board 
from  RayvUIe  to  Monroe.  Later  he  was  elects 
ed  district  judge,  and  then  It  was  that  the  first 
suit  against  the  Teuaa  Delta  Land  Company 
was  filed. 

"Dnringporenior  Heard's  term  of  office,  whUe 
Sttiator  W.  T.  Bamam  was  president  of  the 
levee  board,  H.  Flood  Madison,  brother  of  the 
then  district  attorney,  and  Col.  Frank  Stubbs, 
represented  the  Levee  Board.  This  case  never 
came  to  trial  as  It  was  compromised. 

"The  next  suit  was  filed  by  George  Wesley 
Smith,  who,  it  is  said,  obtained  all  of  his  facta 
from  the  record  in  the  suit  before  Jndga  HaU. 
This  suit  was  also  compromised." 

Exhibit  B. 

■rrhe  Governor's  Duty  to  the  State. 

"The  strange  coincidence  by  which  the  latest 
phase  of  the  malodorous  Tensas  land  deal  and 
the  Dock  Board  imbroglio  'broke'  together  has 
left  the  Governor  in  the  middle  of  a  very  bad 
fix. 

"That  he  can  ever  retrieve  his  Dock  Board 
blunder  seems  impossible.  But  if  he  will  fol- 
low the  path  of  dut^  so  clearly  blazed  for  him 
in  the  Tensas  case,  if  he  will  apply  there  the 

Erinciple  he  applied  here  of  dinnlsslng  the 
oard  that  refused  to  accept  bis  policy,  if  he 
will  put  the  honor  of  the  state  above  the  daims 
of  personal  and  political  friends  caught  fn  a 
disgraceful  transaction  and  crying  for  his  sue* 
cor,  if  be  will  take  his  stand  with  the  cou- 
rageous young  law  officer  of  the  state  who  refus- 
es to  sanction  a  compromise  of  fraud,  it  is  not 
too  late  for  him  to  save  himself  from  the  conse- 
quences of  an  infinitely  greater  blunder. 

"It  is  unfortunate  for  the  Governor  that  from 
its  inception  to  the  present  time  his  name  has 
been  United  with  this  scandalous  episode  In  the 
history  of  the  state.  He  may  be  as  Innocent 
as  the  driven  snow  of  any  ulterior  connection 
with  the  affair.  But,  by  a  strange  concatena- 
tion of  events,  he  has  been  placed  in  a  relation- 
ship to  it  that  requires  on  nis  part  the  utmost 
caution  if  his  good  faith  is  not  to  be  impugned. 

"It  has  been  charged  that  the  motive  for  mov- 
ing the  domicile  of  the  levee  board  from  the 
struegling  village  of  Rayville  to  Monroe  was  to 
facilitate  the  consummation  of  the  deal  by 
which  the  Attorney  General  charges  the  taxpay- 
ers of  the  district  were  swindled.  The  Gov- 
ernor may  have  had  no  more  knowledge  of  that 
purpose  uan  the  states.  Yet  it  was  the  Gov- 
ernor, while  state  senator,  who  in  1898  Intro- 
duced and  passed  the  bill  that  effected  the  tf 
movaL 

"After  the  deal  was  put  through  in  the  latter 
part  of  1808,  and  the  alleged  'slush*  fund  distrib- 
uted among  certain  members  of  the  Levee  Board 
and  the  inner  group  that  helped  iu  the  transac- 
tion, J.  W.  Brown,  the  agent  of  the  Lacey  Syn- 
dicate, sued  those  who  made  up  the  s]mdicate 
and  asked  a  receiver  for  the  land  company.  It 
was  before  Judge  Hall  that  the  case  was  tried, 
and.  as  onr  correivondeut  telegraphed  as  yes* 


terday  from  Monroe,  'all  the  sensational  testi- 
mony which  has  since  stortled  the  state'  wa» 
devMoped  at  that  triaL  Judge  Hall  may  hav» 
hdd  the  scales  with  an  even  Dalance:  ue  law 
and  the  facts  may  have  left  him  no  honest  al- 
ternative; but  the  decision  he  rendered  was- 
against  the  agent  and  in  favor  of  the  syndicate, 
and  it  apparently  prevented  the  institution  at 
that  time  of  the  criminal  proceedings  which  the 
facts  justified. 

"Among  those  who  were  thus  protected,  and 
whom  the  Attorney  General  has  since  charged 
in  legal  records  wiui  having  shared  in  the  slush 
fund  is  John  P.  Parker,  then  preaidoit  of  the 
board.  Mr.  Fairer  was  then,  as  now,  the  per- 
sonal and  political  friend  of  Governor  Hall, 
and  so  close  was  and  is  their  intimacy  that  it 
iS'  Mr.  Parker  who  is  credited  with  having  per- 
snaded  Judge  Hall  to  make  the  race  for  Gov- 
ernor. 

"Nor  does  the  Governor's  connection  with  the 
ease  end  here.  When  the  Supreme  OonrC  held 
that  the  state  surrendered  her  title  to  tfie  lands 
in  donating  them  to  the  Levee  Board,  and  hence 
could  not  stand  as  plaintiff.  Governor  Sanders, 
under  an  act  of  the  Legislature  specially  pass- 
ed directed  the  Attorney  General  to  appear  for 
the  Levee  Board,  and  it  was  the  Sanders  board 
that  instituted  the  suits  now  pending  In  the 
federal  courts. 

"The  Sanders  board  has  since  gone  the  way 
of  most  of  the  Sanders  officeholders.  In  its 
stead  there  was  named  a  new  board  by  Governor 
HalL  It  Is  this  board,  responsible  to  the  Gov- 
ernor for  its  acts  and  its  policy,  which  has  com- 
promised the  fraud  charged  by  the  Attorney 
General  and  again  saved  the  Governor's  Inti- 
mate, personal  and  poUtical  friend  and  those 
whom  the  state  aUeges  were  the  recipients  of 
the  cormption  fund  <tf  the  Lacey  syndicate. 

"We  have  said  that  tiie  nnforttmato  assoda- 
tlon  of  his  name  so  frequently  with  this  unholy 
transaction  does  not  or  itself  involve  the  Gov- 
ernor in  dther  moral  or  legal  turpitude.  But 
can  there- be  any  question  tliat.  for  his  own 
sake  and  fSor  tile  honor  of  the  state,  It  leaves 
the  Governor  no  attematlve  but  to  repudiate 
the  action  of  the  board  by  summarily  dismiss- 
ing its  members  and  to  support  the  Attorney 
General  with  all  of  the  means  in  his  power  In 
defeating  the  Rayville  compromise  and  com- 
pelling a  trial  of  tite  case  in  the  oonrtsr* 

Defendanta  filed  exceptions  of  so  canae  of 
acUon,  wUdt  were  anstalaed;  and  plalntlir 
has  appealed. 

Newell  on  Slander  and  libel,  pp.  270,  271* 
dlTiaea  defamatoiT  wnda  Into  five  elaaaea, 
aa  fbllowa: 

"(1)  Words  obviously  defsmatoty. 

"(2)  Words  ambiguous,  which,  thoa^  appar- 
ently defamatory,  are  still  on  their  6los  sua* 
cepnble  of  an  innocent  meaninfc. 

"(8)  Words  meaningless  until  some  explana- 
ti<m  is  given;  slang  expressions;  foreign  lan- 
guages ;  words  used  In  some  special,  tedinical. 
or  customarv  sense. 

"(4)  W^oros  apparently  innocent,  but  capable 
of  a  defamatory  meaning  IronleaUy  spoken. 

"<5)  Worda  obviously  innocent  ai^  capable  of 
a  defamatory  meaning." 

[1]  Plaintiff  does  not  allege  that  the  words 
of  the  two  exblUta  attached  to  his  petition 
axe  obvlonsly  defamatoryi  or  aie  amblsuotia. 
or  are  meaningless ;  bat  tiut  th^  are  deCam. 
atoiy  In  nleanII^;  and  Intuition,  and  that 
they  are  false. 

He  says  that  the  dtfendanta.  in  Bbdiiblt 
A,  meant  to  diarge  and  did  diarge  that  peti- 
tioner was  a  party  to  a  deal  in  public  lands, 
which  defendants  term  a  fraudutent  deal; 
bat  plaintiff  does  not  point  to.^  poxttpB  of 
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tbe  exhibit  charging  that  he  was  a  party  to 
such  deal,  or  where  be,  a  state  soiator,  In 
furtherance  of  mch  deal,  had  Introduced  a 
blU  In  tbe  Legislature  as  a  part  said  deal, 
or  that  be  connlTed,  aided,  participated  in, 
or  approTCd  of  the  paying  ont  of  a  fund  to 
bribe  the  members  of  the  Tensas  levee  board, 
or  that  h^  as  district  Judge,  had  rendered 
a  Judgment  in  pursuance  of  hla  approval  or 
connivance,  aid,  and  participation  In  the  cor- 
rupt transaction  Just  above  referred  to;  or 
that  he,  as  Governor  of  the  state,  made  ap- 
pointm^ts  to  the  new  levee  board  with  the 
end  in  view  that  tbe  new  board  might  con- 
summate snch  cormpt  transaction  by  com- 
promising the  salt  for  its  annulment ;  or  tor 
the  recovery  of  the  lands. 

The  court  falls  to  And  In  tbe  echlblts  the 
inferences  set  out  by  plaintiff  In  his  petition, 

Tbe  EdilUt  A  dironl<^  tbe  events  con- 
nected witb  tbe  Tensas  land  scandal,  wUch 
has  occnided  tbe  attention  of  tbe  public,  the 
Iieglfllatnre,  the  executive  department,  and 
the  courts  of  tbe  state  for  several  years  past. 
And  irtille  plalntUTs  name  has  been  and  is 
cwnected  with  some  of  these  events  in.  his 
several  offidiU  capacities  as  state  senator. 
Judge,  and  Governor,  theie  is  no  word  tound 
In  tbe  artide,  or  in  Biblblt  B,  whldi  diarges 
him  directly  or  Indirectly  with  knowledge  of, 
or  approval  of,  or  participation  In,  any  of 
these  tbings.  On  tbe  contrary,  t2ie  articles 
disclaim  any  such  knowledge  or  belief  by 
defendants. 

[3]  The  articles  declare  a  great  Interest  on 
tbe  part  of  defendants  in  a  great  public  mat- 
ter, and  there  Is  given  in  the  newspaper,  de- 
fendant, a  history  of  that  matter.  Defend- 
ants inform  the  public  and  tbe  chief  execu- 
tive of  the  state  of  the  events  connected  with 
this  public  matter,  and  they  call  upon  the 
chief  executive  to  follow  a  su^iested  line  of 
conduct  to  save  to  the  state  the  public  lands 
Involved. 

There  Is  no  Intimation  In  the  exhibits  that 
plaintiff  has  done  or  will  do  anything  whicn 
a  man  of  integrity,  or  an  ofllcial  In  the  honest 
discharge  of  his  duties,  would  do. 

There  are  the  words  and  warnings  of  inter- 
ested citizens  of  the  state  addressed  to  the 
chief  executive  in  these  articles.  The  right  to 
address  public  officials  on  public  matters,  or 
to  criticize  them.  In  respectful  language,  is 
reserved  to  every  citizen  and  to  the  press. 
Such  communications  are  privileged.  Hamil- 
ton V.  Eno,  SI  N.  T.  116;  Black's  Constitu- 
tional Law,  H  S53.  S54. 

The  closing  paragraph  of  Bxhlblt  B  fully 
describes  tbe  attltyde  of  the  defendants  to- 
wards the  whole  matter  and  towards  the 
plalntitr,  and  that  Is  not  unfriendly  towards 
or  defamatory  of  plaintiff. 

As  the  articles  In  question  contain  no  de- 
famatory words,  or  words  capable  of  a  de- 
famatory nfeanlng,  towards  plaintiff,  the  ex- 
ception of  no  diuse  of  action  was  propeily 
sustained  by  tbe  district  court. 
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In  a  supplemental' brief,  Just  filed  plain- 
tiff, it  is  said: 

"The  best  argument  that  can  be  madu  by  de- 
fendaats  Is  that  they  did  do  more  than  raise 
a  Buspicicm  of  the  plaintiff's  integrity  In  connec- 
tion with  the  T^robated  transactum.  What 
is  it  but  the  worst  kind  of  a  lib^  to  sobject  a 
man  to  such  sospidMi?*' 

The  defendants  have  made  no  sudU  admUh 
alon  In  tbe  plea  tb^  bave  filed,  and  there  is 
no  Bunestion  in  tbe  publications  complained 
of  that  ^aintiff  bad  been  suwected  by  de* 
fendants  or  any  tme  else  tlut  plaintiff  was 
connected  with  the  reprobated  transaction 
referred  to  In  the  publications.  If  plaintiff 
suspects  defendants  with  having  diarged  him 
with  connection  with  the  reprobated  transac- 
tion he  fails  to  point  to  any  word  or  clause 
upon  which  his  suspicion  is  founded.  And 
SUA  word  or  clause  is  not  to  be  found  In  the 
published  articles. 

Again,  it  is  argued  in  tiie  brief: 

"It  la  not  necessary  in  alleging  malice  to  set 
out  the  facts  which  It  is  intended  to  prove  as 
establishing  malice.  Tbe  allegations  In  the  In- 
stant case  an  clear,  expUelt  and  direct  that  the 
defendants  were  actuated  by  malice  in  the  pub- 
lications referred  to.  Moreover,  there  is  tbe 
direct  charm  and  allegation  in  the  petition 
that  the  articles  were  'published'  for  uie  pur- 
pose of  eaasinit  It  to  be  believed  that  petitioner 
was  himsdf  devoid  of  integrity  notwithstand- 
ing the  knowledge  on  the  part  of  tbe  proprietor 
and  manager  of  said  newspaper  that  eaid  charg- 
es were  witbont  any  foundatl<ni  whatever  m 
fact 

"Clearly,  If  that  allegation  be  true— and  It 
must  be  so  considered  and  treated  for  the  pur- 
pose of  tiie  exceptloft-Mbe  petidcai  alleges  a 
cause  of  action." 

[2]  It  baa  been  held  that  it  Is  not  neces- 
sary to  allege  malice  in  a  civil  prosecntion 
for  llbeL  Plaintiff  alleges  that  the  publica- 
tions are  "false,  malicious,  untrue,  and  libel- 
ous," but  if  his  petition  does  not  really  al- 
lege a  libel  of  himself  by  the  defendants  he 
cannot  prove  that  the  alleged  libel  was  mali- 
ciously published.  He  must  first  show  that  a 
libel  has  been  published  to  sustain  his  cause 
of  action  against  def^dants.  If  the  publica- 
tions complained  of  are  not  libelous,  then  it 
is  Immaterial  whether  defendants  bear  mal- 
ice against  plaintiff  or  not  The  suit  is  for 
damages  for  libel,  and  not  for  malice.  Mal- 
ice or  malicious  feelings  on  the  part  of  de- 
fendanla  towards  plaintiff  is  not  the  cause  of 
action  upon  which  the  suit  is  based ;  and  in 
disposing  of  the  exception  of  no  cause  of  ac- 
tion to  the  suit  for  libel  it  Is  not  necessary  to 
consider  the  allegation  of  malice  at  all,  If 
there  is  no  libel. 

Plaintiff  alleges  fliat  the  pablicattons 
werfr— 

"for  the  purpose  of  causing  It  to  be  believed 
that  plaintiff  himself  was  devoid. of  integrity, 
notwithstanding  the  knowledge  on  the  part  of 
the  proprietor  and  manager  of  said  newspaper 
that  said  charges  wen  without  any  foundatini 
in  fact" 

That  Is  a  conclusion  on  the  part  of  plain- 
tiff, which  is  not  sustained  by  tbe  articles 
alleged  to  be  libelons,  and  which  are  attadi- 
ed  t»  and  mad.  part,  ^.^to^ 
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to  tbese  published  arUdes,  made  parts  of 
plalntlfTg  petition,  to  which  the  court  must 
turn  to  determine  whether  they  are  libelous 
or  not ;  and  If  they  do  not  cause  the  ordinary 
mind  to  believe  that  plaintiff  Is  therein 
charged  to  be  devoid  of  integrity,  then  they 
are  not  libelous,  and  the  exceiftlon  of  no 
cause  of  action  should  be  sustained. 

The  reasons  for  Judgment  of  the  district 
Judge  are  found  In  the  record,  and  they  are 
made  the  basis  «f  the  <^;)lnloa  tA  the  court. 
They  are  as  follows : 

"The  Governor  of  Louisiana  has  sued  the 
Daily  States  newspaper  for  libel  basing  his 
caose  of  action  on  two  poblicationiik  which  are 
annexed  to  and  made  part  of  the  petition,  mark- 
ed Exhibits  A  and  B.  The  petition  interprets 
the  publications  as  charging  that  the  Governor 
was  a  party  to  certain  deals  in  public  lands,  and 
that  he  gave  hia  aid  and  countenance  to  the 
nefarious  actions  of  those  who  set  the  same  on 
foot  and  who  consummated  the  same,  and  under 
this  interpretation  it  is  alleged  that  the  said 
publication  is  untrue  and  is  malicioas  and  libel- 
ous, and  written  for  the  purpose  of  attacking  the 
petitioner's  integri^. 

"Two  exceptions  are  urged:  The  first  a  pray- 
er for  oyer  of  other  articles  of  similar  tenor 
to  which  the  petition  makes  reference  in  the 
b^Uining  of  paragraph  IV— If  the  said  articles 
are  intended  to  be  relied  on — and  the  second  that 
the  petition  sets  forth  no  cause  of  action.  As 
to  the  first  exception,  plaintiff  has  made  no  ef- 
fort to  amend,  on  the  asBumption,  perhaps,  that 
the  nature  of  the  articles  is  sufficientij  indi- 
cated in  Exhibit  B,  because  in  the  conclnsion 
of  paragraph  IV  they  are  said  to  be  of  like 
tenor  or  import;  from  this  point  of  view,  the 
argument  on  the  exception  of  no  cause  d  action 
is  applicable  to  the  whole  petition. 

"The  fact  that  the  libels  are  annexed  to  the 
petition,  as  part  of  the  same,  and  that  the  peti- 
titm  charges  that  the  publiuier  'meant  In  said 
Exhibit  A  to  charge  and  did  charge*  that  the 
petitioner  was  party  to  a  deal,  etc.,  makes  the 
case  an  ideal  one  for  the  application  of  the  ex- 
ception of  no  cause  of  action,  tiecause  it  is  pal- 
paue  that  if  the  reading  of  that  exhibit  does 
not  sulntantlate  the  allegation,  then  the  charge 
of  libel  falls.  The  same  may  be  said  of  Ex- 
hibit B,  to  which  the  petition  adds  an  addition- 
al interpretation  'because  (says  the  pleader)  it 
sets  forth  and  infers  that  petitioner  was  so 
compromised  by  his  alleged  connection  with  the 
history  of  the  so-called  land  deal  as  to  make  it 
necessary  for  the  preservation  of  bis  honor  to 
take  the  course  inoiceted  and  described  by  said 
newspaper,'  etc. 

"It  is  the  universal  rule  that:  ^e  official  act 
of  a  public  functional  may  be  freely  criticized, 
and  entire  freedom  of  expression  used  in  argu- 
ment, sarcasm  and  ridicnle  upon  the  act  itself; 
and  that  then  the  occasion  will  excuse  every- 
thing but  actual  malice  and  evil  purpose  in  the 
critic;  *  *  *  the  occasion  wiu  not  of  itself 
excuse  an  asperaive  attack  upon  the  character 
and  motives  of  the  officer;  and  tiiat  to  be  ex- 
cused, the  critic  must  show  the  truth  of  what 
he  has  uttered  of  that  kind.'  Hamilton  t,  Eno, 
81  N.  T.  116. 

'^e  rule  is  stated  by  Black,  CoQatitntional 
Law  (2d  Ed.)  663,  654.  as  follows:  'In  the  class 
of  conditionally  privileged  communications  are 
included  criticisms  upon  the  official  character  or 
conduct  of  a  public  officer.  Such  criticisms 
are  not  actionable  if  made  with  an  honest  design 
to  enlighten  the  public  and  for  their  interest 
and  benefit,  but  they  are  punishable  ff  made 
with  a  malicious  design  to  Injure  or  degrade  the 
individual.'  'Further,  In  applying  the  rule  of 
fair  and  reasonable  comment  upon  the  public 
conduct  of  an  officer,  the  courts  will  not  be  il- 
lUwral  in  measoring  tiie  degree  of  warmth  and 


vigor  whldi  the  writer  may  Infuse  Into  his' 
Iangnag&' 

"Other  snthorities  might  be  cited,  If  needed, 
such  as  Commonwealth  v.  Blanding,  8  Pick. 
(Alass.)  30*.  15  Am.  Dec.  220,  anproved  in 
Fitzpatrick  v.  Dally  States  Pub.  Co.,  48  La. 
Ann.  1116  [20  South.  173]. 

"Following  these  principles,  and  reading  by 
their  light  the  Exhibits  A  and  B,  can  it  be  said 
that  either  of  the  publications  is  susceptible  to 
the  interpretation  placed  on  it  by  the  petitioner? 
The  first  exhibit  Is  merely  a  chronological 
statement  or  history  of  the  events  in  the  Tensaa 
land  deal;  the  petition  docs  not  dispute  the 
correctness  of  the  facts  as  related,  but  draws 
on  inference  therefrom  which  the  court  cannot 
draw.  If  one  reading  the  publication  cannot 
find  the  charge  which  petitioner  says  la  charged 
therein,  even  this  branch  of  the  action  fails, 
because  it  Is  what  appears  In  or  can  be  inferred 
from  that  article  which  is  the  cause  of  com- 
plaint 

"The  second  exhibit  la  an  editorial  which  be- 
sides the  complaint  above  recited  is  additional- 
ly complainea  of  because  it  describes  the  Gov- 
ernor OB  deprived  of  his  gobernatorial  discre- 
tion by  reason  of  the  circumstances  set  forth 
in  said  newspaper.'  Almost  any  other  reader 
of  the  article  would  draw  a  contrary  impree- 
sioQ.  The  close  of  the  article  Is  hti  aooord  with 
the  tone  of  the  whole : 

"  'We  have  said  that  the  tmfortnnate  associa- 
tion of  his  name  so  frequentiy  with  this  unholy 
transaction  does  not  of  Itself  Involve  the  Gov 
emor  In  cither  moral  or  legal  turpitude.  But 
can  there  be  any  question  that,  for  nis  own  sake 
and  for  the  honor  of  the  state,  it  leaves  the  Gov- 
ernor no  alternative  but  to  repudiate  the  action 
of  the  board  by  summarily  dismissing  its  mem- 
bers and  to  support  the  Attorney  General  with 
all  the  means  in  his  power  in  defeating  the  Bay- 
ville  compromise  and  compelling  a  tnsl  of  the 
case  in  the  courts?* 

"It  Is  clear  that  this  editorial  falls  within 
that  class  of  criticism  of  an  official  which  is  re- 
garded everywhere  as  being  within  the  right 
of  the  citizen  and  of  the  press;  and  It  cannot  be 
judicially  condemned  without  overthrowing  that 
privilege. 

"A  cMd  self-possession,  a  complete  tranquillity 
are  out  of  place  in  matters  of  such  grave  im- 
port; the  language  of  the  free  and  equal  does 
not  have  to  be  couched  In  the  speech  «f  the 

courtier. 

"Under  oar  practice,  where  the  whole  case  la 
developed  by  the  petition  and  the  documents  at- 
tached thereto,  the  facts  as  recited  or  alleged 
are  looked  at  to  judge  whether  the  conclusions 
of  fact  drawn  by  the  pleader  are  within  the 
scope  of  the  facts  recited.  The  court  is  to  say 
whether  the  facts  charged  are  a  legal  foundation 
for  the  conelusltms  of  fact  drawn  therefrom. 
Following  this  rule  the  Inferences  or  interpreta- 
tions placed  on  the  exhibits  must  be  drawn  from 
these  exhibits  or  there  is  no  case ;  this  is  pecu- 
liarly so  here,  where  the  pleader  points  to  the 
exhibit  itself  as  showing  its  meaning  to  be  what 
he  soys  it  means.  It  is  perfectly  dear  that  up 
to  this  point  in  the  history  of  the  case  the  ex- 
hibits are  the  case,  and  if  they  do  not  support 
the  charge  and  show  a  cause  of  action,  then  the 
exception  is  good. 

"The  case  of  Dr.  Martin  t.  Tbt  Picayune,  115 
La.  983  [40  South.  376,  4  L.  B.  A.  (N.  S.)  801], 
Quoted  by  plaintiff  is  an  illustration.  It  shows 
tnnt  there  most  be  a  cause  of  action  stated; 
in  that  case  it  was  that  the  printed  article  prais- 
ing the  surgeon  had  the  effect  of  placing  the  pe- 
titioner In  the  category  of  'quaeka*;  that  that 
was  the  ad  damnum  clause  which  saved  the  peti- 
tion, 

"In  what  part  of  the  pUdntifFs  petition  In  this 
case  can  you  find  the  similar  and  necessary 
allegations  of  fact  outside  of  the  libel  itself? 

"The  fact  that  the  petitioner  further  charges 
that  the  publication  was  madO/With  malice  doea 
Digitized  by  VjOOg  IC 


HALIi  EWINO 


197 


not  affect  the  iltoatfon.  If  the  eritidsm  and 
eommfoit  are  in  the  woids  and  character  within 
the  rule  of  privUege,  that  Is,  if  it  is  not  aapf  r- 
dTB  or  defamatoTT,  it  is  not  actionable.  The 
damacee  are  claimed  aa  'punitlre'  damages ;  the 
defendant  la  to  be  puniabed  for  ^OdoadT* 
poblfshinic  aMnethiof  whidi  ia  not  on  its  face  or 
on  ita  inference  faJse  or  Ubeloua.  It  matters 
not  whether  the  claim  Is  for  actual  or  punitive 
damages.  The  general  doctrine  in  Louisiana 
is  correctly  stated  in  Oorlngton  Bt^rtwm, 
111  La.  841.  342  m  Sontb.  666.  69S],  as  fol- 
lows: 

"  *  "The  better  view,  nndoabtedlr,  ia  that,  ex- 
cept in  the  case  of  commiinicatlonB  or  publica- 
tions which  are  qualifledlT  privileged,  malice 
on  the  part  of  the  defendant  in  nttenng  or  pub- 
lishing^ the  defamaton'  words  is  not  necessary 
to  entitle  the  plaintis  to  recover  in  a  civil  ac- 
tion all  the  actual  damages  wliich  be  has  rus- 
tained  by  reason  of  the  libel  or  slander,  bat 
may  be  ^own  to  entitle  the  plaintiff  to  recover 
punitive  or  exemplary  damagea."  The  law  in 
Louisinna  is  that  every  act  m  man  which  oeea- 
tioaa  injary  or  damage  to  another  obliges  him 
by  whose  fault  It  baa  been  caused  to  repair  it. 
O.  O.  art.  2315.  All  that  is  necessary  here  for 
a  party  demanding  auch  damages  from  another 
is  to  allege  a  condition  of  things  such  aa  would 
show  a  "faults*  on  the  part  of  the  defendant, 
resnlting  in  damages  and  injury  to  himself  there- 
from, and  on  the  trial  of  his  case  to  establish 
the  truth  of  his  allegationa.  Plaintiff  may  re- 
cover compensatory  damages,  reirardlese  of 
whether  there  was  any  actual  malice  or  not 
The  question  of  actual  malice  only  ariaea  when 
punitive  damages  are  claimed.' 

"In  oral  argument  it  was  contended  that  the 
pleader's  inferences  are  matters  he  ahould  be 
allowed  to  go  to  the  jury,  to  prove,  but  how 
can  an  inference  be  a  fact,  when  yon  point  to 
the  thing  which  yon  say  Is  the  inference  and  the 
thing  thus  pointed  to  does  not  bear  out  the 
charge? 

"The  charge  of  malice  in  the  publication  is 
overwhelmed  by  the  larger  proposition  that  the 
tbine  complained  of  does  not  authorise  the  suit 
at  all— the  general  doctrine  in  the  caaea  relied 
on  by  the  plaintiff  has  no  application  to  the  case 
of  a  public  official ;  in  that  case  the  prelimi- 
nary question  lying  across  his  path  is  the  chai^ 
acter  of  the  act  itself.  If  on  its  face  and  with 
all  of  its  inferences  it  does  not  bear  out  the 
charge  of  libel,  it  cannot  be  punished. 

"For  these  reasons  the  exceptions  are  mtln- 
tained,  and  plaintiff's  suit  is  dismissed." 

Afflnned. 

PROVOSTT,  J.  (dissenting).  I  concur  in 
the  analysis  made  by  Mr.  Justice  O'NXELL  of 
the  publications  complained  of. 

It  is  contended  that  tbey  do  not  charge 
that  plaintiff  was  a  participant  In  the  fraud 
In  qnesUon,  and  that,  even  if  they  do,  they 
are  not  actionable ;  being  legitimate  newspa- 
per criticisnf  of  a  public  officer,  and  there- 
tore  gualifledly  privileged. 

Certain  events,  separate  In  time  and  place, 
are  brought  together,  and  related  in  se- 
quence, for  constituting  a  chain  of  circum- 
stantial evidence  to  make  out  against  plain- 
tiff a  case  of  participation  In  the  fraud  in 
question;  and,  as  thus  concatenated,  and  di- 
vorced from  all  other  events  and  surround- 
ing eireumsta rices  which  might  throw  a  dif- 
ferent light  upon  them,  they  do  make  out 
racb  a  case,  and  the  dullest  reader  Is  not 
1^  to  draw  the  Inference  for  himself,  but  it 
Is  drawn  for  him,  by  the  comment  that  the 
esM  tinu  made  oat  glvw  rla»  to  gossip,  or. 


in  other  words,  Is  accepted  ^  public  opin- 
ion as  proved,  and  that  plaintiff  will  stand 
convicted  unless  he  clears  himself  by  follow- 
ing the  course  marked  out  by  defendant 
newq>aper,  namely,  remove  tbe  levee  board. 

It  la  no  defense  to  say  that  each  separate 
statem^t  Is  true.  The  complaint  of  plain- 
tiCt  is  not  that  the  statements  are  not  true, 
but  It  Is  that  they  are  combined  in  such  a 
manner  as  to  create  a  false  Impression,  and 
that  this  was  done  designedly,  and  with 
knowledge  of  the  falsity  of  the  impression 
thus  sought  to  be  created. 

A  charge  In  order  to  be  libelous  need  not 
necessarily  be  made  nnequlvocally  or  bj 
positive  assertion;  it  may  be  made  1^  impli- 
cation or  insinuation.  The  effect  and  tend- 
ency of  the  language  used,  and  not  its  form, 
is  the  criterion.  26  Oyc.  300;  lA  A.  &  E.  B. 
of  U  969. 

The  question  of  qualified  privilege  cannot 
arise.  By  a  qualified  privileged  communica- 
tion Is  meant  <me  made  in  good  faltb,  in  the 
beUef  of  its  being  tme  (2S  Cyc  385;  18  A.  & 
E.  B.  of  L.  1028);  whereas,  in  the  present 
case,  the  petition  exptesiiy  alleges  that  the 
defendaats  knew  that  the  said  charge  was 
unfounded;  and  UUs  allegation  nmat  be  tak- 
en for  true  for  all  purposes  of  the  trial  of 
this  excepthm  of  no  cause  of  action. 

Hie  privilege  of  a  newspaper  to  make 
statements  of  faxt  and  to  comment  upon 
them  Is  no  greater  than  that  of  an  IndlviduaL 
Levert  t.  Daily  States,  123  La.  694,  49  South. 
206,  23  U  B.  A.  (N.  S.)  726,  181  Am.  St.  Bep. 
356;  IB  Am.  &  Eng.  Cases,  p.  4,  note. 

I  therefore  dissent. 

O'MIEUU  J.  (dissenting).  In  determining 
whether  the  plaintiff  has  a  cause  of  action, 
we  assume  to  be  true  every  allegation  of  fact 
contained  In  his  petition,  ezc^t  such  alle- 
gations as  are  ccmtradlcted— If  any  are  con- 
tradicted—by the  publications  complained  of, 
Exhibits  A  and  B,  annexed  to  the  petition. 
Although  the  majority  of  the  members  of 
this  court  have  Interpreted  these  publica- 
tions as  having  an  innocent  and  harmless 
meaning,  it  can  hardly  be  said  that  tbey 
could  not  reasonably  have  the  defamatory 
meaning  ascribed  to  them  by  the  plaintiff  in 
his  petition.  If  the  publications  are  capa- 
ble of  both  an  innocent  and  a  defamatory 
meaning,  the  question  whether  they  were 
Intended  to  convey  and  did  convey  the  inno- 
cent or  the  defamatory  meaning  is  a  question 
of  fact  to  be  decided  from  all  the  evidence 
to  be  heard  on  the  trial.  That  is  what  this 
court  decided  In  the  ease  of  Dr.  Martin  v. 
The  Plcayime,  116  La.  979,  40  South.  376,  4 
L.  R.  A.  (X.  S.)  861.  In  passing  upon  the  de- 
nnirrer  or  exception  of  no  cause  of  action, 
we  must  assnme  to  be  true  the  plaintiff's 
allegation  that  the  defendants  intended  the* 
publications  to  convey  the  Insinuation  that 
he  (the  plalntiCT)  had  been  a  party  to  the 
fraudulent  tranaactlon  wtaereti^^^i||t^ 
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was  swindled.  d^endants  ought  to  be 
nqntred  to  answer  that  allegation  of  fact, 
after  wMch  eltber  party  wonld  be  entitled 
to  a  trial  by  Jury. 

Mew^  on  Slander  and  libeU  p.  280;  lays 
down  the  doctrine  wbidi  seems  to  be  uni- 
versally recf^nlzed,  tbat,  when  tbe  langnt^ 
complained  of  is  capable  of  a  defamatory 
and  an  innocent  meaning.  It  is  a  question  of 
fact  for  the  Jury  to  decide  whi<^  meaning 
the  readers  or  hearers  would  reasonably  have 
given  to  it.  on  the  occasion  in  question. 

In  this  connection,  I  think  the  plaintiff  Is 
entitled  to  have  the  court  consider  his  allega- 
tion, In  paragraph  IT  of  his  petition: 

"That  the  said  newspaper  has  repeatedly  pub- 
lished articles  ftf  the  same  general  tenor  as  that 
quoted  abore^  snd  for  the  purposes  alleged 
abov^"  etc. 

niat  allegation  yna  dlBposed  of  by  tbe 
district  Judge  On  tbe  reasons  wbftA  are 
made  tbe  basfs  <tf  tbe  Jn^ment  oi  tbis  court) 
with  tbe  «q>re3slon: 

"PlaintifF  has  made  no  effort  to  ammd,  on 
the  assumption,  jperhaps,  tbat  tbe  nature  of  the 
articles  is  sufficiently  indicated  in  Ezbibit  B." 

The  district  Judge  seems  to  have  overlook- 
ed tbe  fact  that  tbe  plaintiff  was  never  or* 
dered  to  amend  his  petition  or  to  produce  the 
publicatl(ms  of  whidi  the  defendants  prayed 
Tor  oyer.  Each  defendant's  prayer  for  oyer 
was: 

"Wherefore  exceptor  prays  that  plaintiff  may 
be  ordered  to  amend  bis  petition  in  the  partic- 
ulars hereinabove  described,  and  Co  make  oyer 
of  the  several  publications  charged  In  the  por- 
tiona  of  tbe  petition  herein  referred  to,  within 
a  delay  to  te  fiaed  hy  the  ctmrt,  and,  in  de- 
favlt,  for  tuch  proper  judgment  on  that  ittut 
as  the  case  requireM."    (Italics  mine.) 

The  defendants,  exceptors,  were  not  enti- 
tled to  have,  and  did  not  uk,  the  court  to 
bold  the  plaintiff  tespcaudble  tor  f&lling  to 
annex  to  bis  petition  tlie  publications  men- 
tioned in  paragraph  lY,  without  first  order- 
ing him  to  produce  them  and  fixing  the  time 
wltbhi  which  he  should  comply  with  the  or- 
der. 

Referring  to  the  BxhlbiU  A  and  B,  an- 
nexed to  the  plaintiff's  petition,  the  majority 
of  members  of  this  court  make  the  tollowing 
observations,  In  the  foregoing  opinion,  lu 
wbi<di  I  do  not  ccmcnr,  vis.: 

"The  court  falls  to  And  in  the  exhibits  tbe  in- 
ferences set  out  by  plaintiff  lu  his  petition.  The 
likhibit  A  chronicles  the  events  connected  with 
the  Tensas  land  scandal,  which  has  occupied  the 
nttmUon  of  the  public,  the  Legislature,  the  ex- 
ecutive department,  and  the  courts  ot  tbe  state, 
for  several  years  past.  And,  while  plaintiS'a 
name  has  been  and  Is  connected  with  some  of 
these  events  in  bis  several  offidal  capacities,  as 
state  senator,  judge,  snd  Governor,  there  is  no 
word  found  in  the  article,  or  in  Exhibit  B,  which 
chsrges  him,  directly  or  indirectly,  with  knowl- 
edge of  or  approval  of  or  participation  in  any 
of  these  things.  On  the  contrary,  the  article 
disclaims  any  sudi  knowledge  or  belief  by  the 
defendants." 

I  think  it  Is  a  mistake  to  say  that  the  edi- 
torial marked  Exhibit  B  disclaims  any  knowl- 
edge or  belief  by  the  defendants  tbat  the 


plaintiff  bad  knowledge  of,  or  approved  oC, 

or  participated  In  the  fraudulent  land  deal. 
The  dlsdaimera  are  to  the  effect  merely  ttiat 
the  drcomstancea  related  In  the  publications 
do  not,  <^  themstfvee,  prove  that  tbe  plain- 
tiff was  Involved  In  moral  or  legal  turpltode. 
But  each  disclaimer  is  followed  by  such  a 
"but"  and  a  qualification  that  It  leaves  the 
Inference  that  the  defendants  did  believe,  and 
that  a  prosecution  of  the  state's  suit  might 
prove,  that  Senator  Hall  and  Judge  Hall  and 
Governor  Hall  had  knowledge  of  and  approv- 
ed of  and  participated  In  the  fraudulent 
transaction.  That  there  may  be  no  mistake 
about  this,  I  reproduce  all  four  of  tbe  dis- 
claimers that  appear  in  the  publication,  with 
their  respective  "botai'*  and  "yets"  and  qtiaU- 
fl cations,  viz.: 

(1)  "It  is  nafortunate  for  tbe  Governor  that, 
from  its  inception  to  the  present  time,  his  name 
has  been  linked  with  this  scandaloua  episode  in 
the  history  of  the  state.  He  msy  be  as  inno- 
cent  as  the  driven  snow  of  any  ulterior  connec- 
tion with  tbe  affair.  But,  by  a  strange  concate- 
nation of  events,  he  haa  been  placed  in  a  re- 
lationship to  it  that  requires  on  his  part  the 
utmost  caution  if  his  pmd  faith  is  not  to  be  im- 
pugned. 

(2)  "It  has  been  charred  that  the  motive  in 
removing  the  domicile  of  the  levee  board  from 
the  straggling  village  of  Bayville  to  Monroe  was 
to  facilitate  tbe  consummation  of  the  deal  by 
which,  the  Attorney  General  charges,  tbe  tax- 
payers of  the  district  were  swindled.  The  Gov- 
ernor may  have  had  no  more  knowle^e  of  that 
purpose  than  The  States.  Xet  it  was  the  Gov- 
ernor, while  state  senator,  who,  In  1898,  intro- 
duced and  passed  the  IhU  that  effected  tbe  re- 
moval. 

(3)  "After  the  deal  was  put  through,  In  the 
latter  part  of  1898.  and  tbe  alleged  slosb  fond 
distributed  among  certain  monbers  d  the  levee 

board  and  tbe  Inner  group  that  helped  In  the 
transaction,  J.  W.  Brown,  the  agent  of  tbe 
LAcey  syndicate,  sued  those  who  made  up  tbe 
syndicate  and  asked  a  receiver  for  the  Isnd  com- 
pany. It  was  before  Judge  HsU  tbat  tbe  case 
was  tried,  and,  ss  our  correspondent  telegraph- 
ed us  yesterday  from  Monroe,  'all  the  sensation- 
al testimony  which  baa  rince  startled  the  state* 
wss  developed  at  that  trisL'  Judge  Hall  may 
have  held  tbe  scales  wftb  an  even  oalance;  the 
law  and  the  tacts  may  have  left  him  no  alterna- 
tive; but  the  decision  he  rendered  was  against 
tbe  agent  and  in  favor  of  the  syndicate,  end  It 
apparently  prevented  the  Institunon  st  that  time 
of  tbe  crimuial  proceedings  which  the  facts  Jus- 
tified. 

^4)  "We  have  said  that  the  tmfortunate  assod- 
atioo  of  his  name  so  frequentiy  with  tms  unholy 
transaction  does  not,  of  itself.  Involve  the  Qor- 
emor  In  either  moral  or  l^al  turpitude.  But 
can  there  be  any  question  that  for  bis  own  sake 
and  for  the  honor  of  the  state.  It  leaves  the  Gov- 
ernor no  alternative  but  to  repudiate  tbe  ac- 
tion of  tbe  board  by  summarily  dismissing  its 
members  and  to  support  tiie  Attorney  General 
with  all  the  means  in  bis  power  in  defeattu 
the  RayviUe  compromise  and  compelling  a  trial 
of  the  case  In  the  courts?" 

These  protestations,  talren  In  cnmeetlon 
with  the  direct  Insinuation  that  the  plaintiff, 
as  state  senator.  Judge,  and  Governor,  did 
have  knowledge  of  and  ai^irove  of  and  par* 
tidpate  In  tbe  fraudulent  transactions  1^ 
which  tbe  state  was  swindled,  do  not.  In 
my  opinion,  amount  to  a  disclaimer  ^  any 
Digitized  'by  CjOOg  IC 
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knowledge  or  belief  by  the  defendant!  that 
the  plalntlif  was  so  Implicated, 

It  1b  said  in  tbe  c^dnlou  from  wMdi  X 
dissent: 

'The  articles  declare  a  great  Interest  on  the 
part  of  defendants  in  a  freat  public  matter,  and 
there  is  given  in  the  newmiaper,  defendant,  a 
history  of  that  matter.  Defendants  inform  the 
pnblic  and  the  chief  executive  ot  the  atate  of  the 
events  connected  with  this  public  matter,  and 
they  call  upon  tbe  chief  executive  to  follow  a 
suKeated  line  of  conduct  to  save  to  tiie  state  the 
paule  lands  involTed." 

The  defendants  did  not  declare,  in  the  pub- 
lications calling  upon  the  chief  executive  to 
follow  the  Une  of  conduct  suggested  by  them, 
the  purpose  to  be  "to  save  to  the  state  the 
pnblic  lands  involved."  If  that  was  their 
purpose,  they  ought  to  say  so  in  an  answer 
to  the  plalntiflTs  petition.  On  the  contrary, 
they  say.  In  the  editorial  complained  of,  that 
he  should  follow  the  line  of  conduct  snggest- 
ed  by  them:  (1)  "To  save  himself  from  the 
consequences  of  an  infinitely  greater  blunder 
than  his  dock  board  bttmder";  (2)  to  save 
"his  good  faith"  from  being  'Impugned"; 
and,  Anally,  the  editorial  says  that  the  plain- 
tiff has  no  alternative  but  to  follow  the  line 
of  conduct  suggested  by  the  defendants,,  "for 
his  own  sake  and  for  the  honor  of  the  state." 
These  are  tbe  expressed  objects  and  pur- 
poses  for  which  the  Governor  Is  called  upon 
to  follow  tbe  line  of  conduct  suggested  by 
the  defendants;  that  is.  "to  repudiate  the 
action  of  the  board  by  summarily  dismissing 
its  members,"  etc. — *'put  the  honor  of  the 
state  above  the  claims  of  personal  and  polit- 
ical friends  caught  in  a  disgraceful  tnuisao- 
tlon  and  crying  for  bis  succor." 

I  cannot  agree  with  the  declaration  In  the 
majority  (H>lul<m  that  there  is  no  intimation 
in  tbe  exhibits  that  the  plaintiff  will  fail  to 
do  anything  whldi  a  man  of  Integrity  or  an 
official  in  the  honest  discbarge  of  his  duties 
would  do.  The  exhibits  are,  in  my  opinion, 
teeming  with  Insinuations  that  the  plaintiff 
would  not  dare  to  let  the  state's  case  go  to 
trial  for  fear  of  an  exposure  of  his  connec- 
tkm  with  the  fraudulent  transaction.  With- 
out any  Imagination  on  my  part,  the  purpose 
of  the  editorial  appears  to  have  been  to  con- 
vey the  inference  that,  if  the  Governor  would 
not  r^mdiate  tbe  comprtHoIse  and  allow  the 
stat^  case  to  be  trled^  it  would  be  because 
he  was  himself  Implicated  in  the  fraudulent 
land  deal.  The  purpose  and  trend  of  the  ed- 
itorial tLppeaiB  to  me  to  bare  been  to  make 
ont  Budi  a  strong  case  of  drcnmstantial  evi- 
dence of  criminal  conduct  on  the  part  ot  the 
idatntlfC,  as  state  senator,  judge,  and  Gov- 
ernor, as  to  lead  the  public  to  conclude  that 
if  the  Governor  would  permit  the  state's  case 
to  be  tried  In  the  conrta  hJa  guilt  would  be 
proven,  and  that,  If  be  would  not  permit  the 
states  case  to  be  tried  in  tbe  courte,  it  would 
be  because  ot  his  fear  of  the  exposure.  In 
the  public  opinion,  the  plaintiff  was  to  be 
damned  If  be  would,  and  be  damned  It  he 
wouldn't,  let  the  state's  case  be  tried. 


The  big  bold  headlines  ot  Exhibit  A  de- 
clare that  the  Attorney  General  will  not  be 
halted  except  by  the  Governor;  that  It  Is 
not  believed  that  the  Governor  will  inter- 
fere; that  he  was  the  presiding  Judge  in 
1902  when  the  scandal  yntt  flrat  tded  and 
decided  for  the  Lacey  estate. 

In  the  body  ot  the  editorial,  the  fact  Is 
dwelt  upon,  and  the  statute  is  quoted  to 
prove,  that  the  plaintiff,  as  chief  oecutive, 
is  the  only  person  having  authority  to  pre- 
vent the  Attorney  General  ftom  repudiating 
the  cMDpromlse  and  prosectUiug  the  sidt. 
The  first  paragraph,  in  the  dironologteal 
statonent  at  evente,  declares  that  a  bill  was 
Introduced  In  tbe  Senate  by  Senator  Luther 
B.  Hall,  now  Governor  Hall,  removing  the 
domicile  ot  the  Tensas  Baain  levee  board 
from  Bayvllle,  Bicbland  pariah,  to  Monroe, 
Onaciblta  parish.  And  in  the  editorial  it  is 
said  that  it  has  been  barged  that  tbe  motive 
in  removing  the  domicile  of  the  levee  board 
from  the  straggling  village  of  Bayvllle  to 
Monroe  was  to  ftdlltate  the  cmisummatlon 
of  the  deal  by  whiiih.  Che  Attorney  General 
charges,  the  taxpayers  of  the  district  were 
swindled. 

Tbe  next  four  paragraphs  explain  the 
fraudulent  sale  by  the  memben  ot  the  levee 
board,  and  declare  that  a  certain  part  of  the 
slush  fund  went  to  the  president  ot  the 
board,  who  was  a  personal  and  political 
friend  ot  the  plaintiff. 

Tbe  next  two  paragraphs  recite  that  James 
W.  Brown,  who  r^reaented  James  D.  Lacey 
and  put  the  taindnlent  deal  through,  filed 
suit  to  liquidate  the  land  company  that  had 
been  the  purchaser  In  the  Ibrandulent  sale, 
and  that  **the  suit  was  tried  before  Judge 
Lnthef  BL  Hall,  now  Governor  HaU,  and  all 
the  tacts  were  developed;  Judgment  being 
rendered  against  Brown  and  In  favor  of  the 
Tensas  Land  Company  and  J.  D.  Lacey  by 
Judge  Hall." 

Then  follows  what  I  consider  a  bold  Insin- 
uation that  the  plaintiff  got  a  part  of  the 
slush  fund,  either  directly  or  through  his 
personal  and  political  friend.  In  this  con- 
nection It  is  related  that  the  members  of  the 
levee  board  appointed  by  Governor  Sanders, 
succeeding  the  board  of  wbidi  the  plaintiff's 
personal  and  political  friend  was  president, 
learned  for  the  first  time  of  the  fraud  that 
had  been  practiced  by  their  predecessors  In 
office,  and  entered  suit  In  the  name  of  the 
atate  against  the  land  company  to  set  aside 
the  sale  on  allegations  of  fraud  and  bribery ; 
and  that  the  members  of  the  levee  board, 
subsequently  appointed  by  Governor  Hall, 
compromised  the  allegations  ot  fraud  for 
9100,000:  It  tbe  following  statement  la  not 
aa  oblique  ln>liniatl(Hi  that  If  the  Govomor 
would  permit  the  state's  case  to  be  tried  In 
court  it  would  dlfldoae  that  he,  ^Urectly  or 
through  his  personal  and  political  friend,  re- 
ceived "me  small  block  of  stock'VJfiat  fwm- 
ed  t  part  ot  the  AvOi^^^l^^i^f^f^ 
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should  be  regnlred  to  answer  and  eaj  to 
whom  tbls  InsinaatioD  has  reference,  viz.: 

*'The  'Tensas  sc&ndal,  in  the  light  of  the  at- 
tempted compromise,  is  a  subject  of  comment  all 
over  the  state.  The  opinion  was  expressed 
Wednesday  here  that,  if  the  Governor  knew  all 
the  gossip  in  circulation,  be  would  not  only 
refuse  to  check  the  Attorn^  OeneraLbut  insist 
on  his  pressing  thf>  salt  to  trial.  .The  Attor- 
ney General  is  understood  to  bsTe  a  mass  of 
evidence  to  be  stibmitted  in  support  of  bis  case. 
In  that  connection,  it  is  ■  said  that,  if  the  case 
ever  comes  to  trial,  the  state  may  be  able  to 
show  tiie  distributioii  erf  every  dollar  of  money 
and  stock  which  was  used  in  putting  the  deal 
over.  It  la  no  secret  that,  when  the  state  made 
its  first  Investigation  in  the  Sanders  administra- 
tion, it  was  unable  to  trace  one  small  block  of 
stock." 

If  the  foregoing  bint  Is,  of  Itself,  too  mild 
and  general  to  attract  the  attention  of  the 
readers  to  the  personal  character  of  the 
plaintiff  for  honesty  and  Integrity,  I  submit 
that  the  innuendo  in  the  editorial  explaining 
it  leaves  nothing  to  the  imagination,  viz.: 
After  declaring  that  the  decision  rendered 
by  Judge  Hall  apparently  prevented  the  In- 
stitution of  the  criminal  proceedings  which 
the  facte  justified,  this  is  said: 

"Among  those  who  were  thus  protected,  and 
whom  the  Attorney  General  since  has  charged 
in  legal  records  with  having  shared  in  the 
slush  fund,  was  John  P.  Parker,  then  president 
of  the  board.  Mr.  Parker  was  then,  as  now.  the 
personal  and  political  friend  of  Governor  Hall, 
and  80  close  was  and  is  their  intimacy  that  it 
is  Mr.  Parker  who  is  credited  with  having  per- 
suaded Judge  Hall  to  make  the  race  for  Gover- 
nor. 

"Nor  does  the  Governor's  connection  with  the 
case  end  here.  When  the  Supreme  Court  held 
that  the  state  surrendered  her  title  to  the 
lands  in  donating  them  to  the  levee  board  and 
bence  could  not  stand  aa  plaintiff.  Governor 
Sanders,  under  an  act  of  the  Legislature  special- 
ly passed,  directed  the  Attorney  General  to 
appear  for  the  levee  board,  and  it  was  the  San- 
ders board  that  instituted  the  suits  now  pend- 
ing in  the  federal  courts." 

"The  Sanders  board  has  since  gone  the  way 
of  most  of  the  Sanders  officeholders.  In  its 
stead  there  was  named  a  new  board  by  Governor 
Hall.  It  is  this  board,  responsible  to  the  Gov- 
ernor for  its  acta  and  its  policies,  which  has 
compromised  the  fraud  charged  by  the  Attorney 
General,  and  again  saved  the  Governor's  inti- 
mate, personal,  and  political  friend  and  those 
who  the  state  aUegea  were  the  recipients  of  the 
corruption  fund  of  the  Lacey  syndicate." 

The  plaintiff  alleges  that  the  pnbUcatlons 
complained  of  set  forth  and  charged  that  he 
was  so  compromised  by  his  connection  with 
the  fraudulent  land  deal  that  he  was  depriv- 
ed of  his  gubernatorial  discretion.  My  opin- 
ion is  that  the  publlcatiMis  are  susceptible  of 
that  construction  or  inference.  They  appear 
to  me  to  have  been  written  with  the  careful 
and  deliberate  purpose  of  leading  the  public 
mind  to  believe  that  the  plaintiff  was  so  im- 
plicated In '  the  fraudulent  transaction  by 
which  the  state  was  swindled  that  be  had 
lost  his  official  dlscreUcm  and  would  let  his 
personal  welfare  reconcile  his  mind  to  in- 
famy. 

I  concur  In  the  opinion  that  a  newspaper 
editor  is  not  to  be  hampered  with  the  wear- 
ing of  kid  ^7es  in  handling  swindlers  and 


bribe  takers  discovered  in  the  public  service. 
He  may  go  very  far  with  his  freedom  of  ex- 
pression In  his  criticism  of  the  official  con- 
duct of  the  public  servants.  But  when  he  In- 
dulges In  an  aspersive  attack  upon  the  pri- 
vate diaracter  or  motives  of  an  officer,  either 
by  a  direct  charge  or  by  Insinuation  or  In- 
nuendo, he  should  be  prepared,  when  called 
upon,  to  prove  the  truth  of  his  accusation,  or 
should  suffer  the  consequence. 

As  was  said  In  the  case  of  John  Fltzpat- 
rlck  r.  Daily  States  Publishing  48  La. 
Ann.  1116,  20  South.  173: 

"The  authorities  generally,  English  and  Amer- 
ican, hold  the  editor  and  publisher  of  a  nemtpa- 
per  to  the  same  rigid  responubility  with  any 
other  person  who  makes  injurious  communica- 
tions. Malice  on  his  part  is  conclusively  in- 
ferred if  the  communications  are  not  true. 
*  *  *  It  is  no  defense  that  the  source  of  in- 
formation was  stated  at  the  time  of  publica- 
tion, and  that  the  editor  or  publisher  believed  it 
to  "be  true.  The  freedom  of  speech  and  the  lib- 
erty of  the  press  were  designed  to  secnre  con- 
stitutional immunity  for  the  expression  of  opin* 
Ion;  but  that  does  not  mean  unrestrained  li- 
cense, nor  does  it  confer  the  right  ui>on  the  edi- 
tor and  proprietor  of  a  newspaper  to  write  or 
publish  whatever  be  may  <^oose,  no  matter  how 
false,  malicious,  or  injurious  it  may  be,  without 
full  responsibility  for  the  damage  it  may  cause. 

"The  modem  rule  with  regard  to  the  oondi* 
tional  privilege  which  newspaper  publishers  en- 
joy is  mat  when  the  publication  is  made  in  good 
faith,  in  the  ordinary  course  of  the  publisher's 
business,  with  good  motives  and  for  justifiable 
ends,  and  without  any  Intention  to  work  injury 
to  the  reputation  or  characte  of  the  subject  w 
it,  the  party  injured  will  be  restricted  in  his  re- 
covery to  actual  damages." 

"While  it  is  undoubtedly  true  that  the  preser- 
vation of  good  and  pure  govemmrat,  dtner  in 
city  or  state,  greatly  depends  upon  a  free  and 
fearless  ezprension  of  public  sentiment  through 
the  columns  of  the  journals  of  the  country,  yet 
it  is  equally  true  that  same  must  and  can  be 
accoTDplisbed  through  tbe  instrumentality  of 
cogent,  temperate,  and  wdl-reasoned  editorials, 
predicated  upon  facts,  and  not  by  means  of 
hasty,  intemperate,  and  opprobrious  criticisms 
and  abuse,  having  no  other  foundation  than  the 
current  local  items  published  In  some  other  pa- 
per. This  rule,  if  adhered  to,  will  greatly  tend 
to  the  promotion  of  truth,  good  morals  and  good 
govemmenL" 

The  decision  in  the  Fltzpatrlcfc  Case  was 
quoted  with  approval  In  Billet  t.  Tlmes-Dem- 
ocrat  Publishing  Co.,  107  La.  761,  32  South. 
17,  58  L.  R.  A.  62,  and  In  Luzenberg  t.  O'Mal- 
ley,  116  La.  708.  41  South.  41.  In  the  case 
quoted,  the  accusation  against  the  public  offi- 
cial was  more  direct  than  It  is  In  the  case 
before  us.  But  that  makes  no  difference.  If 
the  Insinuation  Is  plain  enough  to  convey  a 
defamatory  meaning  with  r^ard  to  the  char- 
acter or  motlTes  of  a  pubUe  officer,  it  la 
actionable. 

"The  effect  and  tendency  of  the  language 
used,  not  its  form,  are  the  criteria  by  which 
to  determine  the  actionable  quality  of  the 
words.  It  Is  immaterial  that  the  words  used 
concerning  tlie  plaintiff  are  Indefinite  and 
uncertain  In  their  meaning  If  on  the  whole 
they  are  defamatory  and  were  so  Intwded 
and  nnderstood.  for,  as  has  been  Just  remark- 
ed, calunuty  may  ba  aa  eflectoaUr  conveyed 
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in  artful  allnslons  to  collateral  matter  and 
oblique  Inslnnatloiis  as  Isy  the  most  explicit 
asserttons;  and  it  1b  well  settled  tbat  In  ac- 
tions of  libel  and  slaader  It  la  permlssUile  to 
aver  and  prore  tbat  words  whldi  bave  a 
covert  meaning  were  Intended  to  de&me  and 
were  understood  in  a  defftmatory  sense  by 
those  wbo  heard  or  read  tbem. 

"Altbongb  tbe  words  do  not  contain  a  direct 
affirmatiTe  charge  that  a  crime  has  been  com- 
mitted, yet  if  they  ere  calculated  to  induce  the 
hearers  to  suspect  that  the  person  spoken  of 
has  committed  a  crime,  tbey  are  actionable,  and 
it  would  seem  tliat  the  same  rule  applies  not  only 
to  imputations  of  crimes,  hut  also  to  imputa- 
tions of  other  acts  or  circumstances  to  charge 
which  directly  is  actionable."  18  Am.  &  Eng. 
Eney.  of  Law  (2d  Ed.)  pp.  969,  970,  citing  many 
decisioDs, 

"At  one  timcj  defamatory  words  were  ccm- 
strued  in  mitiori  aensu,  the  object  being  to  dis- 
courage litigation;  but  this  doctrine  has  long 
since  been  exploded,  and  the  rule  now  is  that 
the  words  are  to  he  taken  in  their  plain  and  nat- 
ural meaning  and  to  be  understood  by  courts  and 
juries  as  other  people  would  understand  them, 
and  according  to  the  sense  in  which  they  appear 
to  have  been  used  and  the  ideas  they  are  adapt- 
ed to  convey  to  those  who  hear  or  read  them. 
•  •  *  Words  used  in  a  publication,  even  if 
not  actionable  in  and  of  themselves,  may  he- 
come  so  if  they  convey  a  hidden  and  covert 
meaning  and  are  understood  in  their  concealed 
sense  by  the  person  or  persons  addressed."  25 
G7C  PP.  355-36& 

See.  also,  Newell  on  Slander  and  Libel,  pp. 
264-28a 

The  platntur  alleges  In  hla  petition  that 
the  insinuation  and  innuendo  by  which  the 
defen^nts  have  attaclced  his  Character  and 
motlTea  are  untrue,  to  the  knowledge  of  the 
defendants,  and  that  they  made  the  accusa- 
tion malldonsly.  to  defame  and  degrade  him. 
I  am  of  the  oidnlon  that  the  Indnuatlon  and 
Innuendo  make  the  accnsatlini  plain  enough 
to  require  the  defendants  to  answer  the  al- 
legations of  the  peUtlm. 

Hoice  I  respectfolly  dissent  from  the  opin- 
ion and  decree  rendered  in  this  case,  dismiss- 
ing the  plaintifTs  suit  on  the  demurrer  or  ex- 
ception of  no  cause  of  action. 

a40  925) 

No.  22317. 
STATE  T.  DATIS. 
(Snpxeme  Court  of  Louisiana.    Feb.  12,  1917.) 

(SyUfliut  Ijf  the  Court.) 

Cbiminai,  Law  €=s>656(4)  —  Appeal  —  Habu- 
LB88  Ebrob— Remarks  of  Trial  Judoe. 
Where  on  the  trial  of  the  accused  charged 
with  shooting  with  intent  to  murder,  the  uis- 
trict  attorney  in  the  course  of  his  argument 
said,  "The  prosecuting  witness  did  not  even  have 
a  pocketkoife  on  him  when  he  was  shot,"  to 
which  remark  counsel  for  the  accused  objected, 
and  requested  tbe  judge  to  instruct  the  jury  to 
disregard  the  same,  and  thereupon  the  judge 
stated,  in  tbe  presence  and  bearing  of  the  jury, 
that  he  distinctly  remembered  that  it  had  been 
testified  by  many  witnesses  that  tbe  prosecuting 
witness  did  not  have  a  knife  on  his  person  at 
the  time  of  the  shooting,  to  which  comment  on 
the  evidence  by  the  Jui^  In  the  presence  and 


hearing  of  the  jury,  counsel  for  the  accused  ex- 
cepted, held,  that  tbe  remarks  of  tbe  judge  were , 
in  plain  violation  of  section  991  of  the  Revised 
Statutes  of  1870.  prohibiting  the  judge  from 
stating  or  recapitulating  the  evidence,  or  stating 
or  repeating  the  testimony  of  any  witness,  or 
giving  any  opinion  as  to  what  facts  have  been 
proved  or  disproved,  to  the  jury  or  In  its  pres- 
ence or  hearing,  and  that  such  remarks  consti- 
tute reversible  error, 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1529-1 

Appeal  from  Twenty-First  Judicial  Dl»- 
trict  Court,  Parish  of  Pointe  Coupee ;  Joseph 
EL  Le  Blanc,  Jr.,  Jndge. 

Berryman  Davis  was  convicted  of  shooting 
with  Intent  to  murder,  and  be  appeals.  Ver- 
dict and  sentence  reversed  and  cause  re- 
manded for  a  new  trial. 

B,  P.  Claiborne,  of  New  Roads,  for  appel- 
lant A.  y.  Coco,  Atty.  Gen.,  and  J.  H.  Mor- 
rison, Dist  Atty.,  of  New  Roads  (Vernon  A. 
Coco,  of  MarlEBviUe,  of  counsel),  for  the  State. 

LAND,  J.  The  defradant  was  charged  on 
information,  with  the  crime  of  shooting  wlUi 
Intent  to  murder. 

He  was  tried,  found  guilty,  and  sentenced 
to  confinement  at  bard  labor  in  the  state 
penitentiary  for  not  less  than  1  nor  more 
than  21  years. 

Defendant  has  appealed,  and  his  counsel 
relies  for  reversal  mainly  on  bill  of  excep- 
tions No.  5,  which  reads  as  follows: 

"Be  it  remembered  that  on  the  trial  of  this 
cause  that  the  district  attorney  in  his  opening 
a^wnent  stated  to  the  jury  tliat  the  prosecuting 
witness  did  not  have  even  a  pocfcetknife  on  him 
when  he  was  shot,  to  which  remark  coansd  for 
the  accused  objected  and  requested  the  court  to 
instruct  the  jury  to  disregard  this  statement  of 
tbe  district  attorney  and  the  coart  stated,  in 
the  presence  and  hearing  of  tbe  jury,  that,  'I  dis- 
tinctly remember  that  It  has  been  testified  to  by 
many  witnesses  that  the  prosecuting  witness  did 
not  have  a  knife  on  his  person  at  the  time  of 
the  shooting,'  and  refused  to  instruct  the  jury 
to  disregard  these  remarks  made  by  the  district 
attorney  as  regaested  so  to  do  by  counsel  for 
the  accused,  to  whicb  refusal  and  ruling  of  the 
court  and  comment  on  the  evidence  by  the  court 
in  tbe  presence  and  hearing  of  the  jury,  counsel 
for  the  accused  excepted,  and  now  tends  this 
bill  of  exceptions  for  the  stguatore  of  his  honor, 
the  presiding  judge,  after  presentation  to  tbe  dis- 
trict attorney. 

"Per  Curiam.  Tbe  remark  attributed  to  tbe 
court  in  this  bill  is  snbstantlally  correct,  hot  it 
was  addressed  to  eounsd  for  the  accused  and  not 
to  the  jury. 

"The  court  is  not  informed  as  to  whether  the 
jurors  heard  said  remarks  or  not,  but  I  cannot 
see,  in  the  light  of  all  the  evidence  in  tbe  case, 
how  the  jury  could  have  been  prejudiced,  If  they 
heard  tbe  remark,  because  not  a  single  witness 
in  the  case,  even  those  for  the  defense,  testified 
tbat  tbe  prosecuting  witness  did  have  a  knife, 
and  therefore  the  question  of  whether  he  had  a 
knife  or  not  was  not  debatable,  and  the  courft 
statements,  it  heard,  could  not,  for  this  reasoot 
have  influenced  the  mind  of  the  jury." 

The  facts  stated  by  the  presiding  Judge 
doubtless  furnish  good  grounds  for  the  over^ 
ruling  of  defendant's  objections  to  the  re- 
mark made  by  the  district  tfttom^,  but  af- 
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ford  no  ezciue  for  the  Judge's  Btatement  ct 
Bwdk  ^cts  In  the  presence  and  hearing  of  the 

Thla  case  Is  on  aU  fours  with  that  of  State 
T.  iTerson.  136  La.  986, 68  Sonth.  M.  In  wMcti 

the  court  Bald: 

"But  the  judge  ahoald  have  reserved  tiie 
Btatement  of  his  reason  for  refusing  the  iDstmc? 
tion,  and  should  have  given  it  only  In  the  bQl  of 
exception,,  instead  of  commenting  on  the  evi- 
dence in  the  presence  and  hearing  of  the  JorT" 
tciting  a  number  of  cases). 

In  that  case  the  Judge  said: 

'1  find  no  eridence  in  the  case  to  JostUr  socih 
t  charge." 

In  this  case  the  Judge  said: 

"I  distinctly  remember  that  It  has  been  testi- 
fied to  by  many  witnesses  that  the  prosecuting 
witness  did  not  have  a  knife  on  his  person  at  the 
time  of  the  shooting,'* 

Since  the  adoption  of  Act  N<k  2T2  «e  18B8, 
p.  S4S^  now  section  9R1  of  the  Rerbwa  Stat- 
uteo  at  1870.  In  chinglng  the  Jut  In  crbnl- 
nal  cases,  ttie  jndge  has  been  reqoired  to 
limit  himsdf  to  glTlng-  them  a  knowledge  of 
the  law  applicable  to  the  case,  and  has  been 
e^vreaaly  ^talUted  tarn  stating  or  tecaplt- 
ulating  the  erldence  so  as  to  influoice  the 
decision  on  the  facts,  or  from  stating  or  re- 
peating to  the  JUKT  the  te8tlmoD7  of  any  wit- 
ness, or  ftom  giTlns  any  opinion  as  to  wliat 
facts  have  been  proved  or  disproved. 

It  haa  been  nniCormly  held  that  said 
prohibition  aivllea  to  whatever  the  Judge 
may  say  in  tha  presence  of  the  Jory  during 
the  progress  of  the  trial,  whether  in  his 
cbarte  to  Qie  Jury,  or  In.  overmling  objec- 
tions of  counsel  for  the  accused.  See  Han's 
Crlm.  Juris,  of  La,  |  46%  and  notes. 

Article  178  of  onr  Oonstttntlon  iffovides 
that  the  Jury  in  all  criminal  cases  tfuUl  be 
Judges  of  the  law  and  of  the  facts  on  the 
question  of  guilt  or  Innocence,  having  been 
charged  as  to  the  law  applicable  to  the  case 
by  the  presiding  Judge. 

Under  such  a  provision,  reinforced  as  It  Is 
by  the  prohibition  of  the  statute,  the  com- 
ments by  the  Judge  on  the  fifcts  in  the  case 
at  bar  necesnrUy  constltnte  reversible  error. 

We  And  no  sufficient  merit  in  the  other 
bills  of  ezcQitlon  for  the  reversal  of  tJie 
verdict 

It  hi  tiwrefore  ordered  Oiat  the  verdict  and 
sentence  appealed  firom  be  revised,  and  that 
this  cause  be  remanded  for  a  new  trial  and 
furttier  proceedings  according  to  law. 


a«  La.  »m 

No.  22212. 
STATE  V.  NKJIN. 
(Supreme  Court      Louisiana.  Oct  16,  1916.) 

Appeal  from  City  Court  of  Shrev^<Ht;  David 

B.  Samuel,  Judge. 

r.  A.  Nejin  was  convicted  of  operating  a  blind 
tiger  in  violation  of  law,  and  he  appeals.  Af- 
finoed. 

Charles  F.  Cpane,  of  Shreveport,  for  appellant. 
A.  V.  Coco,  Atty.  Oen.,  and  W.  A.  Mabry,  Diat. 


Attr.,  and  S.  I.  Foster,  Asst  Dlst  Atty.,  both 
of  Shrevepwt  (Yemon  A.  Coco,  of  UaAsvfUe, 

of  counsel),  for  the  State. 

O'NtELL,  X  The  defendant  was  found  fuUty 
of  (grating  a  blind  tiger,  In  violation  n  Act 
rfo.  8  of  1915,  was  sentenced  to  pay  a  fine 
and  be  imprisoned,  and  has  appealed.  He  re- 
lies upon  a  bill  of  exceptions  reserved  to  the 
ovemuing  of  his  motion  in  arrest  of  judgment. 
The  grounds  urged  in  the  motion  and  the  issues 
presrated  in  this  appeal  are  Identicalb[  like 
those  in  the  cose  of  State  v.  Bmile,  74  South. 
163.  No.  '2±1H),  in  which  the  conviction  and 
sentence  were  this  day  affirmed. 

For  the  reasons  assigned  In  that  ease,  the 
conviction  and  sentence  herein  impssled  from  are 
affirmed. 

""^^  (71  Fla.  M) 

DONEGAN  V.  BAKEB  ft  HOL&IES  GO. 
(Supreme  Court  of  Florida.   Feb.  2.  19170 

(SyUdbiu  &v  the  Court.) 

1.  COBPOBATIORS  ^3>SBO(7)  —  CBBDirOM  — 

Teust  Fund. 
A  corporation  being  heavily  Indebted,  and 
whose  debts  exceeded  Its  avRil&Dle  assets,  after 
consultation  with  some  of  its  ^editors,  executed 
a  deed  to  D.,  conve^g  certain  real  property  for 
a  stated  consideration,  and  took  from  D.,  the 
creditors  consenting,  a  paper  writing  in  which 
D.  agreed  to  hold  the  amount  agreed  upon  as 
the  purchase  price  for  the  real  estate,  for  the 
following  purposes :  "First,  deduct  the  recorded 
mortgage  indebtedness  against  the  property  and 
pay  tile  same ;  second,  take  the  remaining  mon- 
eys and  disbnrse  to  the  brat  advantage  for  the 
creditors  as  shown  by  the  list  below,  it  being  un- 
derstood that  this  list  shows  the  names  and 
amouDts  due  all  the  creditors  to  whom  the  Lud- 
1am  and  MacDonough  Company  (the  corpora- 
tion) are  indebted."  Eeid,  that  the  fund  in  the 
hands  of  D.  constituted  a  trust  fund  for  the 
benefit  of  certain  creditors  to  be  disbursed  by  D. 
according  to  his  directions  "to  the  best  advan- 
tage  of  the  creditors.'* 

[Ed.  Note.— For  otker  cases,  see  Gorporatfons, 
Gent  Dig.  H  ZXW,  2198.] 

S.  MovATzon  «s»8  —  EzTXiratnaaiaBinr  or 

Debts— Tkust. 
The  transaction  recited  in  the  above  head- 
note  was  not  a  novation  because  the  debts  of 
the  corporation  were  not  extinguished  by  it,  nor 
were  the  claims  of  the  named  creditors  cancded 
by  the  trustee's  obl^ation. 

[Ed.  Note.— Fw  other  cases,  sea  Novation, 
Cent.  Dig.  |  8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Novation.] 

3.  Tbusts  «s>366(1)— Sun  bt  CBsrin  Que— 
Pasties. 

In  a  suit  by  a  cestui  que  trust  for  a  die* 
tribution  of  a  trust  fund,  the  trustor  or  per- 
son creating  the  trust  is  not  a  necessary  party. 
[Ed.  Note.— For  other  cases,  see  Trusts.  Gent 

Dig.  8S  674r^78.] 

4.  Eourrr  «s>39(l)— JuBiSDienoN. 

Where  a  court  of  chancery  assumes  Jurisdic- 
tion of  a  cause  for  one  purpose,  which  Is  tits 
principal  object  of  the  suit,  it  will  jnooesd  to 
the  settlement  of  the  entire  case. 

[Bd.  Mote.— For  other  cases,  see  Eouity,  Oeat 
Dig.  fl  104-109.  Ill*  114.] 

Appeal  from  Gircnit  Court,  Oscecda  Coun- 
ty ;  Jas.  W.  Perkins,  Judge. 

Bill  by  the  Baker  &  Holmes  Company 
against  Arthur  S).  Donegan.  From  on  intn- 
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locntory  decree  orerraliiig  a  demurrer  to  the 
blU  of  complaint,  defendant  appeals.  Af- 
firmed. 

Johnston  &  Garrett,  of  Klsslmmee,  for  ap- 
pellant Stockton  &  Oabome,  of  JaduonviUe, 
for  appellee. 

BLiLIS.  J.  This  appeal  was  taken  from  an 
Interlocutory  decree  overraUng  a  demnrrer 
to  the  bill  of  complaint 

The  bill  seeks  to  subject  a  fond  in  the 
hands  of  ai>pellant  to  the  payment  of  com- 
plainant's claim  which,  according  to  the  bill, 
was  one  of  the  objects  for  which  the  fund  was 
created.  Ludlam  &  tfacDonongh  Company,  a 
Florida  corporation,  was  heavily  Indebted  to 
many  creditors,  such  Indebtedness  exceeding 
Its  available  assets.  The  involved  corpora- 
tion owned  certain  lands  which  the  corpora- 
tion, after  consulting  with  complainant  and 
other  creditors,  agreed  to  convey  to  tbe  de- 
fendant for  the  sum  of  $7,000,  which  was  to 
constitute  a  fund  In  the  hands  of  defendant 
to  be  used,  first,  to  pay  off  two  mortgages 
amounting  to  $4,099.83,  afterwards  other  In- 
debtedness of  Ludlam  ft  MacDonough  Com- 
pany, aggregating  $6,894.16.  The  terms  under 
which  the  defendant  held  the  money  as  shown 
by  the  instrument  containing  the  agreement, 
and  attached  to  the  bill  as  a  part  of  it,  are  as 
follows: 

"First,  deduct  the  recorded  mortgage  indebt- 
edness against  the  property  and  pay  same. 

"Second,  take  the  remaining  moneys  and  dls- 
barse  to  the  best  advantage  for  the  creditors,  as 
shown  by  the  list  below,  it  being  understood  that 
this  list  shows  the  names  and  amounts  doe  all 
the  creditors  to  wltpm  the  Ludlam  ft  MacDon- 
ough  Company  ue  Indebted.** 

The  bill  alleges  that  the  land  was  conveyed 
to  the  defendant  ponmant  to  fbe  agreemoit 
that  the  two  mortgages  were  paid  off  and 
canceled,  and  that  the  imm  of  $2,90(U7  atUl 
remained  in  Qie  defendant* b  hands,  to  be  ai^ 
plied  according  to  the  agreement  to  the  claims 
of  the  remaining  creditors  consisting  of  "bills 
payaUe,"  *^ceoasaM,"  pnrdiase  price  of  a 
dredge,  and  wages  and  salaries;  that  the 
complainant  was  one  of  the  creditors  of  Lud- 
lam ft  MacDonough  Company;  that  the  debt 
of  the  latta  conq^any  to  complainant  amount- 
ed to  $955.02.  and  was  Included  In  the  list 
aggregating  the  above  sum  of  $6,394.16;  that 
91,000  ot  the  above  total  Indebtedness  vras 
due  for  a  dredge  purchased  tnm  Fairbanks. 
Morse  ft  Co..  who  bad  zesorved  title  and  tak- 
en the  dredge  into  Quta  possession,  ther^ 
extinguishing  its  dalm;  that  onnplalnant 
bad  placed  Its  claim  In  judgment  several 
nuxitbs  after  the  defendant  became  the  pur- 
chaser of  said  property  under  the  agreement 
with  Ludlam  ft  'Ma<d3onougli  Company  and 
Its  creditors,  which  Judgment  complainant 
offers  to  cancel  fipou  tbe  receipt  by  it  of  the 
mm  due  under  the  terms  of  the  trust  The 
bill  all^^  that  the  complainant  has  never  re- 
c^ved  any  part  of  the  trust  fund ;  that  the 
defiBudant  refosed  to  render  an  accounting 
of  ttie  money  to  be  paid  out  under  tbe  afore- 


said agrecanoit,  and  prays  that  Uie  defendant 
be  declared  a  trustee  for  comidainant  and 
others  similarly  situated;  that  a  master  be 
ai^nted  to  state  an  account  of  the  amount 
remaining  unpaid  on  account  of  the  trust, 
and  of  tbe  isoportlonate  part  due  to  the  com- 
plainant; that  a  reaaonaUe  sum  be  allowed 
for  the  services  of  the  aollcitws  for  com- 
plainant to  be  paid  from  the  fund;  that  the 
defraidant  be  ordered  to  pay  to  complainant 
and  others  similarly  sftuated  the  sums  found 
to  be  due,  and  for  general  rdl^  The  Ull 
was  filed  by  Baku  ft  Holmes  Company  In 
Ito  own  behalf,  and  on  bdialf  of  "othos  sim- 
ilarly situated  who  may  Intervaie  and  con- 
tribute to  the  ezpoises  of  tbe  proceedings.** 
A  demurrer  was  interposed  to  the  bill  by 
the  defendant,  which,  among  other  questions, 
raises  the  four  following  ones,  which  are  dis- 
cussed by  ai^Uant:  First  Ludlam  ft  Mac- 
Donough Company  is  not  Joined  as  a  defend- 
ant; second,  there  Is  an  adequate  l^al  reme- 
dy for  the  complainant;  third,  no  grounds 
exist  for  an  accounting;  and,  fourth,  the 
transaction  amoUnte  to  a  novation  and  the 
remedy  against  the  defendant  is  at  law.  The 
demurrer  was  overruled,  and  the  defradant 
appealed. 

[1,4]  In  the  first  place  we  think  that  the 
fund  in  the  hands  of  tbe  defendant  was  a 
trust  fund  for  the  benefit  of  certain  creditors 
to  be  disbursed  the  defendant  according 
to  his  discretion,  "to  the  best  advantage  for 
the  creditors."  While  the  amount  which  was 
originally  placed  in  bis  bands  was  definitely 
ascertained  and  a  certain  part  of  It  set  apart 
for  the  payment  of  two  obligations  of  superi- 
or dignity,  which  left  a  certain  sum  remain- 
ing, ttiat  sum  was  to  be  an>ortlcned  betweoi 
certain  other  creditors  to  their  best  advan- 
tage. Involved  in  the  distributlrai  of  this 
sum  was  tbe  question  of  whether  the  claim 
of  Fairbanks.  Uorse  ft  Oo.  f or  $1,000  bad 
been  extinguished,  and  whether  any  part  of 
the  trust  fund  was  eq>ended  tor  Uiat  pur- 
pose. 

[2. 8]  Hie  suit  is  nothing  more  than  one 
ttit  the  distribution  of  a  trust  fond  In  wMcb 
the  complainant  has  an  equitable  Interest 
If  that  is  true,  the  questi<m  whether  an  ac- 
counting may  be  had  does  not  arise,  because 
It  would  be  decreed  as  lncid«it  to  tbe  equita- 
ble relief.  See  6  Pom.  Eq.  Juris.  |  927;  IB. 
C.  L.  p.  870 ;  Wiggins  ft  Johnson  v.  Williams, 
S6  Fla.  637,  18  South.  869,  30  U  B.  A.  754; 
Farrell  v.  Forest  Investment  Co,  74  South. 
216,  decided  at  the  present  term.  There  are 
few  limitations  or  restrictions  on  the  kind  or 
nature  of  property  which  may  be  the  subject 
of  a  trust;  the  rule  being  that  a  trust  may 
exist  ifi  any  pn^erty,  real  or  personal.  I^al 
or  equitable,  whidi  is  in  existence  and  which 
in  the  eye  of  a  court  of  equity  is  of  value. 
See  S9  Ore  86;  1  Perry  on  Trusts  {(tOx  Ed.) 
SI  67,  68;  UnderblU's  Law  of  Trusts  and 
Trustees,  p.  64.  This  includes  doses  In  ac- 
tion. 1  Perry  on  Trusts,  supra.  According 
to  tbs  aliegatliuis  of  the  blU  tbe  t^ansacUop 
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between  I/adlam  ft  HacDmoi^  Company, 
Its  creditors,  and  the  defendant  constituted 
the  creation  of  a  trust  In  the  proceeds  of  the 
sale  of  the  property  for  the  payment  of  cer- 
tain creditors  of  Lndlam  &  MacDonoagh  Com- 
pany according  to  the  schedule  contained  la 
the  letter  of  defendant  to  that  company. 
See  2  Perry  on  Trusts  (6th  Ed.)  S  585 ;  Grav- 
lee  T.  Lamkln,  120  Ala.  210,  24  South. 
The  suit  for  the  distribution  of  the  trust 
fund  may  be  brought  by  the  trustee  or  the 
parties  claiming  to  be  cestuls  que  trust  and 
others  claiming  to  be  the  cestnis  que  trust  2 
Perry  on  Trusts  (6th  Ed.)  8  ^ ;  39  Cyc.  QIO; 
Clark  T.  Brown  (Tex.  CUv.  App.  1908)  108  8. 
W.  421;  Wyble  v.  McPheters,  52  Ind.  393. 
The  transaction  was  not  a  novation  because 
the  debts  of  the  Ludlam  &  M'acDouougli  Com- 
pany were  not  extinguished  by  it,  nor  were 
the  claims  of  the  named  creditors  canceled  by 
the  trustee's  obligation,  which  Is  an  essen- 
tial requisite  of  a  novation,  and  not  a  result. 
The  Ludlam  &  MacDonough  Company  was 
not  a  necessary  party,  having  parted  with  Its 
Interest  In  the  property  which  appears  to 
have  been  the  case  from  the  second  paragraph 
of  the  bilL  See  Carter  t.  Uhlein  (N.  J.)  36 
Atl.  956. 

There  was  no  error  In  OTermUng  the  de- 
murrer, and  an  interlocutory  decree  1>  af- 
firmed. 

BROWNE,  O.  J.,  and  TAYLOR,  SHACE- 
LDFOBD,  and  WHITFIELD,  JJ.,  concur. 

(78  FlR.  287)  =a 
SEEBA  Y.  WOLF  BROS.  SHOH  CO.  et  aL 
(Supreme  Court  of  Florida.    Feb.  2,  1917.) 

(BvUabut  by  the  Oowrt.) 

1.  PuADma   «=>21G(1)  —  DEMnSBEB  —  Pbot- 

It  is  DOt  the  province  of  a  demurrer,  either 
In  an  action  at  law  or  suit  in  equity,  to  set  out 
the  facts ;  it  involves  only  such  facts  as  are  al- 
leged in  the  pleading  demurred  to,  and  raises 
only  questions  of  law  as  to  the  sufficiencr  of  the 
pleadings  which  arise  on  the  face  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Coit.  Dig.  tt  535,  636,  689.] 

2.  Pleading  «s^l6(l>— DBunsBSft—MATTEBS 
DiHOBS  THE  Bnx. 

In  passing  upon  a  demurrer  to  a  bill  in  equi- 
ty, matters  dehors  the  bill  caunot  be  considered, 
but  only  such  matters  as  appear  upon  the  face 
of  the  bilL 

[Ed.  Note.— For  other  cases,  sea  Pleading, 

Cent.  Dig.  SS  535,  536,  539.] 

Appeal  from  Circuit  Court.  St  Johns 
County;   George  Couper  Glbbs,  Judge. 

Bill  In  chancery  by  William  B\,  Seeba 
against  the  Wolf  Bros.  Shoe  Company  and 
otliers.  Demurrer  of  the  Wolf  Bros.  Shoe 
Company  sustained,  and  complainant  ap- 
peals.   Order  reversed. 

Alex.  St.  Clalr-Abrams,  of  Jacksonville, 
for  appellant.  Noble  Calhoun,  of  St 
Augustine,  and  Butler  &  Boyer,  of  Jackson- 
Tille,  for  appellees. 


SHACELEFORD,  J.  William  F.  Seeba 
filed  hla  bill  In  chancery  against  Philip 
Eukowsky,  Gnssle  Kukowsky,  his  wife,  Wolf 
Bros.  Shoe  Company,  a  corporation,  and 
Strlngfellow  ft  Doty  Company,  a  corpora- 
tion, for  the  «iforcement  of  several  liens  up- 
on certain  described  real  and  personal 
property,  alleged  to  have  been  created  by  the 
execution  of  mortgages  by  Philip  Kukowstey 
and  hla  wife  to  the  complainant  for  the  pur- 
pose of  securing  the  payment  of  certain  In- 
debtedness due  to  the  complainant  from 
Philip  Eukowsky.  Wolf  Bros.  Shoe  Com- 
pany and  Strlngfellow  &  Doty  Company  were 
made  defendants  for  the  reason  that  they 
claimed  to  have  liens  upon  the  land  describ- 
ed in  the  bill,  the  allegations  aa  to  the  liens 
of  such  two  defendant  corporations  being 
as  follows: 

"And,  further  complaining,  your  orator  says 
that  he  is  informed  and  believes  that  the  Wolf 
Bros.  Shoe  Company,  a  corporation  doing  busi- 
ness In  Columbus,  Ohio,  and  Strlngfellow  ft 
Doty  Company,  a  corporation  under  the  laws  of 
tjie  state  of  Florida  and  doing  business  In  Jack- 
sotivUle,  Duval  county,  Fla.,  claim  a  lien  on 
the  land  herein  described,  the  said  Wolf  Bros. 
Shoe  Company  by  virtue  of  a  judfnnent  against 
the  said  Philip  Kukowsky  for  $302.54.  dated 
April  1, 1912,  and  the  said  StringfeUow  ft  Doty 
Company  by  virtue  of  a  jndgment  against  the 
said  Philip  Eukowsky  for  $320.78,  dated 
Uarch  6.  1911. 

"And  your  orator  says  that  on  the  6th  day  of 
December,  1910,  the  Wolf  Bros.  Shoe  Company, 
with  other  creditors,  filed  a  petition  to.  declare 
the  said  Philip  Eukowsky  a  bankrupt,  and  aft- 
erwards the  said  Philip  Eukowsky  filed  a  sched- 
ule of  his  entire  Indebtedness  up  to  the  6th 
day  of  December,  1910,  and  included  in  said 
sdEedule  the  names  of  the  Wolf  Bros.  Shoe 
Company  and  the  StringfeUow  ft  Doty  Com- 
pany, two  of  the  defendants  herein. 

"And  your  orator  says  that,  under  and  In  ^nr* 
suance  of  the  bankruptcy  laws  of  the  United 
States,  as  shown  from  the  record  of  the  bank- 
ruptcy proceedings,  due  notice  was  forwarded 
to  all  of  tbe  creditors  of  the  said  Philip  Eu- 
kowsky, including  the  defendants  the  Wolf  Bros. 
Shoe  Company  and  tiie  Strlngfellow  ft  Doty 
Company;  that  in  the  petition  of  the  creditors 
to  declare  the  -said  Philip  Eukowsky  a  bank- 
rupt the  Wolf  Bros.  Shoe  Company  represented 
that  die  said  Philip  Eukowsky  was  indebted  to 
it  in  the  sum  of  $348.37;  and  in  th^  schedule 
of  indebtedness  filed  the  said  StringfeUow  ft 
Doty  Company  is  represented  as  being  a  cred- 
itor in  the  sum  of  $195.00.  And  your  orator 
says  thatpnrauant  to  the  bankruptcy  laws, 
both  the  WoU  Bros.  Shoe  Company  and  the 
Stdngfdlow  ft  Doty  Company  were  duly  notified 
to  appear  and  prove  their  claims.  And  your 
orator  says  that  after  due  and  proper  proceed- 
ings the  said  Philip  Eukowsky,  by  a  decree  of 
discharge  made  and  ordered  In  open  court  by  the 
Honorable  Jas.  W.  Locke,  judge,  was  dischaw- 
ed  from  all  debts  and  claims  which  are  made 
provable  by  the  Bankruptcy  Act  of  Congress 
against  bis  estate  and  which  existed  on  the  6th 
day  of  December,  1910,  on  which  day  the  peti- 
tion for  adjudication  was  filed  against  him,  the 
sold  Philip  Eukowsky,  excepting  such  debts  as 
are  by  law  excepted  from  the  operation  of  tbe 
discharge  in  bankruptcy. 

"And,  further  complaining,  your  orator  says 
that  the  debt  and  claim  of  StringfeUow  &  Doty 
Company,  a  corporation,  existed  on  and  prior 
to  thr>  6th  day  of  December,  1910,  and  the  debt 
of  Wolf  Bros.  Shoe  Company,  a  corporation, 
existed  on  and  before  the  oth  day  of  December, 
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2.910,  and  were  not  debts  excepted  from  tbe  oi>- 
eration  of  the  dlaehax^  in  bankruptcy. 

"And  your  orator  further  says  that  tbe  iiaia 
Philip  KiikowBky  was,  by  Tirtue  of  the  proceed- 
ings in  bankruptcy,  as  herein  set  forth,  die- 
idiarged  from  the  debts  and  claims  of  tbe  said 
Wolf  Bros.  Shoe  Gom^ny,  a  corporation,  and 
Btring:fellow  ft  Doty  Company,  a  corporation. 

"And  yoor  orator  further  says  that  the  jadg- 
ment  against  Philip  Knkowsky  in  favor  of 
StringfeTlow  &  Doty  Company,  dated  March  6, 
1011,  was  for  an  indebtedness  exietinK  on  and 
before  the  6th  day  of  December,  1910,  and 
was  not  for  any  indebtedness  contracted  with  the 
said  Stringfellow  ft  Doty  Company  after  the 
«th  day  of  December,  1910,  and  was  embraced 
in  the  schedule  of  indebtedness  in  the  bank- 
mptcy  proceeding.  And  your  orator  further 
says  that  the  indebtedness  to  the  Wolf  Bros. 
Shoe  Company  on  which  the  judgment  for 
£392.54  was  obtained  on  the  lat  day  of  April, 
1912,  was  and  is  a  debt  existing  on  and  twfore 
the  6th  day  of  December,  1910,  and  embraced  in 
the  schedule  of  indebtedness  in  the  bankruptcy 

Sroceedin^,  wherefore  your  orator  says  that, 
y  reason  of  these  facts,  the  defendants  Wolf 
Bros.  Shoe  Company,  a  corporation,  and  String- 
fdlow  &  Doty  Company,  a  corporation,  have 
no  Hen  or  claim  against  the  real  estate  herein 
described ;  that  the  said  Philip  Knkowaky  was 
discharged  from  all  of  said  debts  and  claims  by 
virtne  of  tbe  order  of  discharge  hereinbefore  set 
forth." 

A  decree  pro  confesso  was  entered  against 
Philip  Kukowsky  and  Oussie  Kukowsky. 
Stringfellow  ft  Doty  Company  filed  an  an- 
fiwer  to  the  bill,  to  which  the  complainant 
filed  the  nsaal  general  replication,  but,  so 
to  as  Is  disclosed  by  the  transcript,  no  fur- 
ther proceedings  have  been  bad  thereon.  As 
will  presently  appear,  we  are  In  no  wise  con- 
■cemed  with  these  defendants  upon  this  ap- 
peal. Wolf  Bros.  Shoe  Company  interposed 
a  demurrer  to  the  bill,  which,  omitting  the 
caption  and  purely  formal  parts.  Is  as  fol- 
lows: 

"This  defendant,  by  protestation,  not  confess- 
ing or  acknowledging  all  or  any  of  the  matters 
ana  things  in  tbe  said  bill  of  complaint  contain- 
ed to  be  true,  in  such  manner  and  form  as  tbe 
same  are  therein  and  thereby  set  forth  and  al- 
leged, demurs  to  said  blU.  and  for  cause  of  de- 
murrer shows  that: 

"First.  There  are  not  facts  alleged  in  the  bill 
■of  complaint  by  which  the  court  may  conclude 
as  a  matter  of  law  that  the  obligations  or  in- 
debtedness due  by  Philip  Kufcoweky  to  this  de- 
fendant has  been  discharged  in  bankruptcy. 

"Second.  The  allegations  of  said  bill  of  com- 
plaint fail  to  show  that  the  lien  of  the  mort- 
gage given  by  Philip  Knkowsky  and  wife,  in 
flo  far  as  it  affects  the  real  estate  therein  de- 
acribed,  is  superior  to  the  lien  of  this  defendant, 
as  judgment  creditora  of  said  Philip  Knkow- 
aky. 

''Third.  A  lu^ment  rendered  by  a  court  of 
general  jurisaictioo,  after  a  discharge  in  bank- 
ruptcy, on  a  suit  pending  at  tbe  time  of  tbe  in- 
Btitution  of  the  bankruptcy  proceedings,  is  not 
barred  or  releaned  by  such  discharce  in  bank- 
ruptcy of  the  judgment  debtor,  and  creates  a 
valid  subsisting  lien  on  any  real  property  ac- 

?[uired  by  such  bankrupt  subsequent  to  the  fli- 
ng of  the  petition  in  bankruptcy,  in  the  county 
•of  tbe  rendition  of  such  judgment" 

This  demurrer  was  set  down  by  tbe  com- 
plainant for  argument,  and  tbe  court  made 
tbe  following  ruling  thereon: 

"This  demurrer  having  been  argued  and  aub- 
jnitted,  it  is,  upon  consideration,  ordered,  ad- 


judged, and  decreed  tiiat  said  demurrer  be,  and 
the  same  is  heretv,  sustained  upon  the  seoond 
and  third  grounds  thereof." 

From  this  interlocntoiy  order  the  com- 
plainant has  entered  his  appeal  and  made  all 
of  the  defendants  appellees,  whether  proper- 
ly so  or  not  we  are  not  called  upon  to  de- 
termine. The  only  appellee  appearing  here 
is  Wolf  Bros.  Shoe  Company. 

The  sole  assignment  of  error  Is  that  the 
court  erred  In  sustaining  the  demurrer,  and 
this  Is  the  only  point  which  Is  presented  for 
determination. 

[1]  As  we  have  several  times  held: 

"It  is  not  the  province  of  a  demurrer  to  set 
out  the  facts;  it  involves  only  such  facts  as 
are  alleged  in  the  pleading  demurred  to,  and 
raises  only  questions  of  law  as  to  the  suffi- 
ciency of  the  pleadings  which  arise  on  the  face 
thereof."  State  ex  rel.  Ballroad  Oom'rs  v.  At- 
lantic Coast  Line  R.  Go.  67  Fla.  441,  68  South. 
729,  where  iMrior  dednons  of  this  court  are 
cited. 

Although  these  cases  were  actions  at  law, 
the  principle  announced  therein  with  regard 
to  the  province  of  a  demurrer,  whldi  we 
have  Just  copied  above,  applies  with  equal 
force  to  suits  In  equity. 

[Z]  As  we  read  the  bill  of  complaint,  It 
does  not  allege  that  the  action  at  law  of 
Wolf  Bros.  Shoe  Company  against  Philip 
Knkowsky  was  pending  at  the  time  bank- 
ruptcy proceedings  were  Instituted  against 
him.  We  cannot  tell  from  the  allegations 
of  the  bill,  to  which  we  are  confined,  when 
such  action  at  law  was  Instituted,  whether 
before  the  Institution  of  such  bankruptcy 
proceedings  or  after  the  discharge  In  bank- 
ruptcy of  Kukowsky.  It  seems  to  ua  that 
the  defense  upon  which  this  appellee  re- 
lies would  have  to  be  raised  either  by  a 
plea  or  answer,  and  Is  not  open  for  con- 
sideration on  the  demurrer.  In  other  words, 
we  are  of  tbe  opinion  that  tbe  court  erred 
in  sustaining  tbe  demurrer,  and  that  the  in- 
terlocutory order  must  be  reversed,  at  the 
cost  of  the  appellee  Wolf  Bros.  Shoe  tJom- 
pany. 

Order  reversed. 

BROWNE,  O.  J»  and  TAILOR,  WHIT- 
nSKLD,  and  EliUS,  JJ.,  concur. 


(TS  Fla.  IBS) 
RTCKMAN  V.  WHITBHURST  et  aL 
(Supreme  Court  of  Florida.   Jon.  81,  1917.) 

fSvllabue  bv  <Ae  CowlJ 
1.  CotFNTiEs  «=»19fl(4)  —  Fiscal  Atpaibs  — 

RiOBTS  OP  TaSPATEB— COUHTT  OFFlCEBfr- 

Injubt. 

A  citizen  and  taxpayer  of  a  county  may 
maintain  a  bill  In  chancery  against  public  of- 
ficial!! of  the  county  to  restrain  the  unlawful  ez- 

f»cnditure  of  public  funds,  upon  a  showing  made 
Q  such  bill  of  peculiar  Injury  to  him  which  may 
result  from  such  unlawful  expenditure  of  snot 
funds. 

[Ed.  Note.— For  othw  eaae%  set  Conntlsa, 

Cent.  Dig.  S  30S.1 
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2.  iNJTmcnOIT  «=>74— GeOTHTDS— IHJIJBT. 

To  entitle  IU17  one  to  rdief  against  real  or 
Imaelnar;  evUa  or  injarlec  wliicb  are  supposed 
to  flow  from  uuanthoriaed  acts  of  pubhc  offi- 
cials,  he  must  bring  his  case  under  some  ac- 
knowledged bead  of  eauity  jurisdiction  and  show 
what  special  injury  he  will  sostaln  from  socb 
snantbortzed  acts  distinct  from  that  safCered  by 
every  other  inhabitant. 

[Ed.  Note— For  other  eases,  see  Injunction, 
Cent.  Dig.  8S  142,  IGO.] 

Appeal  frcnn  Circuit  Cotirt,  De  Soto  Coun- 
ty; F.  A.  Whitney.  Judge. 

Bill  for  an  injunction  by  P.  O.  Rlckman 
against  L.  W.  Whitehuret  and  otbers,  aa 
board  of  county  coromlsaloners  of  De  Soto 
county,  and  A.  B,  Tucker  and  others,  bond 
trustees  of  Pnnta  Gorda  Special  Boad  and 
Bridge  District  Demurrer  sustained,  In- 
jnnction  denied,  and  leave  to  amend  the  bill 
granted,  end  complainant  appeals.  Order 
affirmed* 

Treadwdl  ft  Treadwdl,  <tf  Arcadia,  for 
appellant  John  W:  Burton,  of  Arcadia,  and 
J.  H.  HancodE,  of  Pnnta  Oorda,  for  aK>dlees. 

ELLIS,  J.  Under  the  pfot1b1<uis  ot  i^&p- 
ter  ^08,  lAira  of  Florida  1911,  a  special  road 
and  bridge  district  was  created  in  De  Soto 
county  and  called  the  Punta  Gorda  Bx>eclal 
road  and  bridge  district  After  the  spe<dal 
road  district  was  created  a  special  tax  was 
levied  to  pay  the  interest  upon  and  retire 
the  bonds  Issued  under  the  act  and  pursuant 
to  the  election.  The  bond  issue  amounted  to 
$200,000.  The  money  which  was  realized 
fnnn  the  sale  of  the  b<»id8  waa  turned  orer 
to  Oie  bond  tmsteee.  The  act  under  i^ch 
the  special  road  and  bridge  district  was  cre- 
ated and  tlM  bonds  issued  requires  the  board 
of  county  commisslooerg  to  have  prepared 
pn^per  plans  and  qtedflcatlons  for  the  con- 
struction of  Qie  roads  and  bridges  in  the 
newly  created  special  district  and  after  ad- 
vertising the  same  as  the  law  iwescribBd,  to 
awaiU  the  contract  for  sudk  conatmctton  to 
the  lowest  responsible  lildder. 

The  county  commissioners  of  De  Soto  coun- 
ty, however,  did  not  let  a  contract  for  the 
construction  of  the  roads,  but  in  1915  the 
bond  trusteea  flted  wlUi  tiie  county  cwnmls- 
^(Hiers  a  written  request  that  the  conn^ 
commissioners  purchase  the  necessary  ma- 
chinery and  have  the  work  of  road  construc- 
tion In  the  special  district  done  by  labor  hir- 
ed by  the  day.  This  request  was  acted  upon 
by  the  coun^  commissioners  who  proceeded 
with  the  work  as  requested  by  the  trustees, 
and  refused  to  let  the  voA  out  by  contract 
to  the  lowest  responsible  bidder. 

P.  O.  Rlckman,  the  appellant,  a  dtlsen  and 
taxpayer  of  De  Soto  county,  and  the  owner 
of  real  estate  situated  In  the  Punta  Gorda 
special  road  and  bridge  district  as  he  alleges, 
filed  his  bill  of  complaint  in  the  circuit  court 
for  that  county  against  the  county  commis- 
sioners and  the  bond  trustees  of  the  special 
road  and  bridge  district,  setting  up  the  fore- 


going statement  of  fitcts,  and  praying  for  an 
Injunction  to  restrain  the  board  of  county 
commissi<mers  and  bond  trustees  from  using 
the  moneys  derived  from  the  sale  of  the 
bonds  in  constructing  the  roads  and  bridges 
in  the  special  road  district  by  day  labor  or 
otherwise,  except  nnder  contract  to  be  let  to 
the  lowest,  responsible  bidder. 

The  county  commissioners  and  bond  trus- 
tees answered  the  bill.  Justifying  their  con- 
duct under  the  provisions  of  chapter  7002, 
Laws  of  1915,  which  is  a  special  act  entitled: 

**An  act  to  empower  the  board  of  county  com- 
missioners of  De  Soto  coonty,  Florida,  to  make 
changes  In  roads  and  manner  of  Improving  same 
in  the  Punta  Gorda  special  road  and  bridge  dis- 
trict" 

This  qiedal  act,  approved  May  29,  1915, 
has  two  sections,  which  are  as  follows: 

"Section  1.  That  the  board  of  county  commls- 
siouers  of  De  Soto  ooanty,  Florida,  be  author- 
ized to  make  such  changeB  in  the  construction  Qf 
the  roads  in  the  Punta  Gorda  special  road  and 
bridge  district  as  the  bond  trustees  of  said  dis- 
trict shall  nnaolmousiy  ask  to  be  made,  and 
that  whra  both  the  board  of  county  commission- 
ers and  the  bond  trustees  are  unanimously  of 
opinion  that  the  work  can  be  done  to  the  best 
advantage  by  day  labor,  the  county  commission- 
ers may  diroct  that  the  work  be  dime  in  tliat 
manner. 

"See.  2.  This  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage  and  approval 
hy  the  Grovemor," 

The  answer  also  averred  that  part  of  the 
work  of  construction  had  been  let  by  con- 
tract :  that  they  prepared  proper  plans  and 
spedflcatlMm  for  the  construction  of  the 
the  roads,  and  diligently  sought  bids  for  the 
construction  of  roads  and  bridges,  and  tliat 
the  bids  received  were  considered  to  be  ex- 
cessively high,  and  were  unsatisfactory,  and 
would  have  required  the  expenditure  of  a 
larger  sum  of  money  than  that  voted  to  be 
spent  for  such  purpose  In  the  district;  that 
the  policy  of  letting^  the  work  of  construction 
out  by  day  labor  as  suggested  by  the  bond 
trustees  could  be  done  within  0ie  limit  ot  the 
amonnt  voted  for  the  puroose  and  to  the  best 
advantage,  and  was  onantmously  agreed  to 
by  the  county  conunlssloners  and  the  bond 
tmsteee;  that  only  about  one-fourth  of  the 
money  voted  for  that  putpose  has  been  ex- 
pended, and  that  th»  work  done  by  day  labw 
had  been  done  at  a  saving  of  abont  "80  per 
cent  over  contract  prices  proposed." 

A  demurrer  was  also  Interposed  1^  Oie  de- 
fendants to  the  bill,  upon  the  ground  that  the 
complainant  hod  shown  no  rigttt  to  maintain 
the  bUl;  that  the  qiedal  act  (chapter  7002, 
Laws  of  19119  was  not  unconstitutional; 
that  the  bill  showed  no  equity  and  no  dam- 
age resulting  fnmi  the  acts  of  the  defend- 
ants, and  that  complainant  has  no  vested 
right  tqr  virtue  of  the  legislatiTe  acts,  or  any 
facts  stated  In  the  tdU. 

The  cause  came  on  to  be  heard  tQxm  the 
application  for  an  injunction  as  prayed  for 
In  the  bill.  The  demurrar  was  sustained,  the 
Injunction  denied,  and  leave  to  amotd  the 


fts>For  other  eases  see  same  tople  and  KBT-HtTHDER  la  all  Key-Numbered  ClgasU  and  Indexes 

Digitized  by  Google 


OABR  T. 

UU  u  desired  was  granted.  Thm  complain- 
aat  i4>pealed  from  this  order. 

[1, 2]  In  the  first  place  the  complaljiant 
Has  the  right  to  maintain  the  bill  if  the  acts 
-complained  of  were  naauthorlzed  and  not 
within  the  iwwers  of  the  board  of  county 
commissionerB,  and  tended  to  produce  a  re- 
sultant injury  to  the  complainant  by  increas- 
ing the  burden  of  his  taxes.  The  right  of  a 
<dtlseD  and  taxpayer  to  maintain  a  suit  to 
prevent  the  unlawful  expenditure  by  public 
officials  of  public  moneys,  unless  otherwise 
provided  by  l^lslative  enactment,  is  gener- 
«U7  recognized.  The  nature  of  the  powers 
exercised  by  county  commlasi oners  who  are 
vested  by  law  wltb  tbe  power  of  levying 
taxes  for  county  purposes  and  the  expendi- 
ture of  county  funds,  tbe  danger  of  the  abuse 
4>f  such  powers  which  are  delegated  to  them 
by  legislative  enactment  and  the  necessity 
tm  prompt  action  to  prevent  thdr  flagrant 
Abuse  and  inemedlal  Injuries  flowing  tbere- 
tiom  would  aeem  to  fully  justify  courts  of 
equity  in  interfering  upon  tbe  ai^Ucatlon  of 
■a  county  taxpayer  and  citizen.  See  Cramp- 
ton  V.  Zabriskle,  101  U.  S.  601,  25  L.  Bd. 
1070;  6  McQuUUn's  Municipal  Corp.  {  2676; 
1  Joyce  on  Injunctions,  S  361 ;  Peck  v.  Spen- 
cer, 26  Fla.  2S,  7  Soutb.  642;  Gotten  v.  Coun- 
ty OMomiarioners  of  Leon  County,  6  Fla.  610; 
Chamberlain  t.  City  at  Tampa,  40  Fla.  74, 
23  South.  D^;  Crawford  t,  Gilchrist.  64  Fla. 
41,  60  South.  063,  Ann.  Cas.  1814B,  016.  Tbe 
prlnc^le  <m  whldt  the  right  rests  is  that  the 
taxpayer  Is  neceasarl^  affected  and  bis  bnr> 
dens  of  taxation  Increased  by  any  unlawful 
Mt  of  the  county  eoounlaBlmers  which  m^ 
increaae  tbe  burden  to  be  borne  by  the  tax- 
vayers  of  the  county,  and  no  relief  from  such 
Injury  Is  obtainable  elsewhere  than  In  a 
court  of  equity.  Tba  right  ot  the  cfunplaln- 
ant  to  maintain  this  suit  therefore  would 
seem  to  depend  upon  the  peculiar  injury 
wbldij  may  result  to  him  from  the  expendi- 
ture of  the  funds  realized  from  the  sale  of 
^tn  bonds  in  a  manner  other  tiian  by  letting 
the  contract  for  road  ctmstructlon  to  the  low- 
-est  responsible  bidder  as  chapter  6208,  Laws 
■of  lOllv  requires.  The  taxpayer's  Injury  ^e- 
dally  Induced  by  the  unlawful  act  la  tbe 
4Mids  ot  bis  equity,  and  unless  It  Is  alleged 
.and  proved,  thrae  can  be  no  equitable  relief. 
His  position  is  not  contradistlngnlshed  from 
that  of  all  other  taxpayers,  or  citizens  who 
4ue  not  taxpayers,  and  therefore  cannot  in- 
voke tbe  aid  of  equity  merely  to  prevent  an 
-unlawful  corporate  act  however  much  the  act 
may  shame  bis  sense  of  pride  In  the  faithful 
observance  by  public  officials  of  tbe  obliga- 
tions of  their  public  duties. 

Tbe  bill  In  this  case  does  not  attack  the 
validity  of  the  bond  Issue,  nor  does  It  ques- 
tion the  propriety  of  the  expenditure  of  the 
funds  in  road  and  bridge  construction  within 
the  special  road  district.  The  right  of  com- 
Idalnant  to  maintain  tbe  bill  is  placed  square- 
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ly.upon  tbe  proposition  that:  Whereas  the 
general  act  of  the  Legislature  (chapter  6208, 
Laws  of  1011).  under  which  the  special  road 
district  was  created  and  the  bonds  Issued,  re- 
quired the  work  of  road  and  bridge  construc- 
tion to  be  let  out  by  contract  to  the  lowest 
res[>ousible  bidders,  the  county  commission- 
ers propose  to  and  are  actually  constructing 
the  roads  and  bridges  by  day  labor.  There  is 
no  allegation  of  special  Injury  to  the  com- 
plainant, nor  that  the  cost  of  constructing 
the  roads  and  bridges  by  tbe  method  propos- 
ed will  entail  a  greater  cost  than  the  method 
prescribed  by  the  general  act,  nor  that  tbe 
money  is  being  wasted  or  improvldently  ex- 
I>euded.  What,  then,  gives  the  complainant 
his  standing  in  equity?  Is  it  the  mere  ab- 
stract conceptlMi  that  an  act  done  by  the 
county  officials  net  in  strict  conformity  of 
law  ipso  facto  operates  to  injure  a  citizen 
ot  tbe  county  7  If  so,  then  any  dtlzen  of  tbe 
county,  whether  taxpayer  or  not,  whether  he 
resides  In  the  special  road  district  or  beyond 
Its  limits,  may  maintain  tbe  action. 

No  authority  baa  been  submitted  by  appel- 
lant's counsel  in  support  of  bis  equity.  We 
hare  xspoa  Investigation  of  the  authorities. 
Including  text-bo<^  and  dedsltms  from  other 
Jurisdictions,  found  no  case  in  which  such  a 
suit  has  been  maintained  where  it  did  no^ 
appear  that  q>ecial  injury  would  nsult  to  the 
C(»nplalnant  as  a  taxpayer  in  tbe  Increased 
public  burden  as  flie  result  ot  tbe  unauthor- 
ised act  TbB  prlndple  Is  unlTersally  recog- 
nised Uiat  to  oititle  a  party  to  relief  In  equi- 
ty he  muit  bring  his  case  under  some  ac- 
knowledged head  of  equity  Jurisdiction.  In 
a  case  where  a  public  c^dal  la  about  to  oom< 
mit  an  unlawful  act,  the  puUic  by  Its  author- 
ised public  offlcera  must  Instltnte  the  pro- 
ceeding to  prevent  the  wrongful  act,  unless 
a  private  person  is  threatened  with  or  suffers 
some  public  or  qpedal  damage  to  bis  Individ- 
ual Interests,  distJnct  from  that  of  every 
other  inhabitant,  in  which  ease  he  may  main- 
tain bis  bllL  This  seems  to  be  Qie  principle 
whidi  Gihould  contnd  this  dedsloo.  See  2 
Dillon's  Munic:  Corp.  (4tb  Ed.)  |  920  et  seq. 

Tbe  demurrer  to  the  buil,  we  think,  was 
ccnrectly  sustained,  and  tlu  order  appealed 
from  is  therefore  affirmed. 

BBOWNE,  C.  J.,  and  TATLOR,  8HACE- 
IjBFOBD,  and  WHITFIEU>,  JJ..  concur. 

* 

(n  FlB.  233) 

GABR  at  aL  T.  liESLIDY. 
(Soprvaa  Court  of  Florida.    Feb.  2,  1017.) 

(BvHaitu      the  Court.) 
1.  Appeal  and  Bbrob  «=>1009(1)— Qussnom 

OF  FaCT^KAKOKLLOB'S  FlHDINOa 

Willie  tbe  flndtngs  <tf  the  chancellor  on  the 
facts,  where  the  evldenoe  Is  beard  by  him  and 
the  witnesses  are  before  him,  are  entitled  to 
more  weight  In  the  appellate  court  than  where 
sueb  findings  are  made  in  a  cause  where  the  tea- 
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timonr  was  not  taken  before  Urn,  7et  in  dther 
case  the  chancellor's  findings  Bhould  not  be  dis- 
turbed by  an  appellate  court,  unless  shown 
clearly  to  be  erroneous. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig-  SS  8970,  8Q78.] 

2.  Terabot  in  Cohhor  «=>15(7,  ^H-Pobsbs- 

bion— noxick. 
The  possession  of  one  tenant  In  conimon 
to  prima  facie  the  possession  of  all,  and  one  ten- 
ant in  common  cannot  hold  possession  adversely 
to  bis  cotenant  until  he  brings  home  to  bis  co- 
tenant  the  knowledge  that  such  possession  is  in 
hostility  to,  and  a  denial  of,  the  other's  title,  or 
that  the  character  of  his  possession  in  the  quali- 
ties of  openness,  hostility  to,  and  ezclusiveness 
of  his  cotenant  is  such  as  to  reasonably  put 
such  cotenant  on  notice. 

[Ed.  Note.— For  oth&e  cases,  see  Tenancy  in 
Gonunon,  Cent  IMg.  |  49.] 

8.  Tenahot  ni  GoinfOff  «=»8— Oowtetahob— 

Rights  of  Gbaktek. 
Where  one  acquires  an  interest  in  land  from 
<Hie  of  several  owners  or  tenants  in  common,  he 
becomes  tenant  in  common  with  such  others  in 
place  of  his  grantor. 

[Ed.  Note.— other  cases,  see  Tenancy  ta 
Gonunon,  Cent.  Dig.  |  20J 

4.  TmixAxna  nr  Coukon  4e=»4S— Oontraot  o7 

Sale— RiOHra  or  Pubchaser. 
Where  an  intended  purchaser  of  lands  own- 
ed by  several  persons  agrees,  with  one  repre- 
senting himself  to  be  their  agent,  to  buy  such 
lands,  and  causes  a  deed  to  be  prepared,  which 
is  to  be  executed  by  all  the  tenants  in  common, 
and  pays  down  the  purchase  money  for  the  land 
to  such  pretended  agent,  who  procures  the  sig- 
nature of  only  one  of  the  owners  to  such  deed, 
and  notifies  the  purchaser  that  the  others  refuse 
to  sign,  such  purchaser  does  not  acquire  by 
such  transaction  the  entire  interest  in  the  land. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  ldO-132,  186,  137.] 

A^ipeal  from  drcoit  Court,  HUlBboron^ 
Gonntar:  F.  M.  Robles,  Judges 

Bill  by  Theodore  Lesley  against  Ida  V. 
Carr  and  3.  O.  Carr,  her  husband,  and  oth- 
era.  Decree  for  complainant,  petition  for 
rehearing  orermled,  and  defendants  ai^KaL 
Reversed,  and  Ull  dismissed. 

C.  C.  Morgan,  of  Ft  Ogden,  for  appellants. 
H.  S.  Phillips,  of  Tampa,  for  appellee. 

PER  CURIAM.  Theodore  Lesley.  In  Jan- 
uary, 1015,  filed  his  bill  in  the  drcnlt  court 
for  Hillsborough  county  against  the  appel- 
lants, alleging  that  he  was  the  owner  of  a 
certain  tract  of  10  acres  of  land  in  Hills- 
borough county,  which  was  described;  that 
In  April,  1901,  his  father.  Capt.  John  T.  Les- 
ley, as  agent  for  the  complainant  purchased 
the  land  from  E.  O.  Morgan,  paying  him 
therefor  the  sum  of  $400;  that  in  making 
the  sale  B.  O.  Morgan  acted  as  agent  for  the 
appellants,  and  promised  to  have  them  ex- 
ecute a  deed  of  conveyance  to  the  land  and 
deliver  the  same  to  the  complainant;  that 
complainant  took  possession  of  the  lands  In 
April,  1901,  Inclosed  the  tract  with  a  substan- 
tial fence,  and  used  the  land  for  years  as  a 
pasture,  and  maintained  the  fence  In  good 
condition;  that  be  has  held  himself  out  as 


the  owner  of  the  property  continuously  ever 
since,  and  claimed  it  adversely  to  all,  alleg- 
ing tiiat  his  possession  had  ripened  Into  ti- 
tle by  adverse  possession.  The  complainant 
alleged  in  the  bill  that  the  defendants,  who 
are  the  appellants  here,  had  some  daiui  upon 
the  land,  "the  extent  of  which**  was  alleged 
to  be  unknown,  but  that  the  same  was  a 
cloud  upon  his  title.  The  prayer  was  that 
complainant's  title  to  the  land  be  quieted, 
that  defendants  be  required  to  execute  a  deed 
conveying  the  lands  to  comi^alnant,  or.  In 
default  thereof,  that  cwnplalnant  be  declared 
to  have  the  title  to  the  lands,  and  for  gener- 
al relief. 

A  demurrer  to  tbe  UIl  was  Interposed  in 
b^ialf  of  Mrs.  Carr,  wblcb  was  orermled, 
and  she  filed  a  sworn  answer,  denying  the 
material  allt^tions  of  the  bin.  The  ottier 
two  defendants  also  answered  the  bill,  but 
not  under  oath.  The  complainant  filed  a 
general  replication,  and  the  cause  came  on 
to  be  beard  npon  Ute  pleadings  and  testi- 
mony, 

Tbe  cSumcellor  decr^  the  tlUe  to  be  In 
complainant;  that  the  defendants  be  barred 
and  prednded  from  any  ligbt  or  title  or  in- 
terest in  tbe  proper^.  This  decree  resteA 
upon  the  finding  by  the  dumcftllor  that  com- 
plainant had  acquired  title  to  the  pn^terty 
described  (n  the  bill  by  adverse  possession, 
tmder  the  provisions  of  section  1722,  Gener- 
al Statntes  of  Florida  1906. 

Within  five  days  after  this  decree  was 
rendered  the  defendants  below  filed  their 
petlti(m  for  a  rehiring  upon  the  ground 
that  the  testimony  failed  to  shov  sDCh  po»> 
session  of  tbe  premises  by  the  complainant 
as  was  sufficient  to  ripen  Into  title  by  ad- 
verse possession,  because  tbe  complainant  and 
the  defendants  were  shown  by  tbe  testimony 
to  own  the  property  Jointly  between  them; 
In  substance,  that  the  property  was  owned  In 
common  by  the  complainant  and  defendp-nts, 
and  the  testimony  failed  to  show  an  ouster 
by  complainant  of  his  cotenants.  The  peti- 
tion was  overruled,  and  an  appeal  taken  from- 
tbe  final  decree  and  the  order  overruling  ths 
petition  for  rehearing. 

[1]  We  have  arrived  at  the  conclusion  that 
the  decree  was  erroneous,  and  the  petltloO' 
for  a  rehearing  should  not  have  been  denied. 
We  are  mindful  of  what  this  court  has  said 
In  many  cases,  to  the  effect  that  the  findings 
of  the  chancellor  on  questions  of  fact  should 
not  be  reversed,  unless  the  evidence  clearly 
shows  that  in  such  findings  the  chancellor 
erred.  See  Mock  v.  Thompson,  58  Fla.  477, 
50  South.  873 ;  Lucas  v.  Wade,  43  Fla.  419, 
31  South.  231 :  Sarasota  Ice,  Fish  ft  Power 
Co.  V.  Lyle  &  Co.,  68  Fla.  517,  50  South.  993. 
But  these  cases  make  a  distinction  between 
the  conclusions  and  findings  of  a  chancellor 
where  the  testimony  Is  not  taken  before  him 
and  where  It  is,  holding  that  in  tbe  former 
case  tbe  findings  are  not  entitled  to  the  same 
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w^ght  u  fhey  are  In  die  latter.  Nererthe- 
leBs  ttala  court  bolda  ttiat  In  eltber  case  the 
flndlnga  of  the  chancellor  will  not  be  disturb- 
ed by  an  appellate  court,  nnleai  tbej  are 
shown  dear^  to  be  erroneona, 

[2]  We  think  that  the  tects  In  this  case 
show  that  Mr.  Theodore  Lesley's  possessloD 
of  the  land  described  was  that  of  a  cotenant 
with  the  complainants;  that  when  the  ne- 
gotiations for  the  purchase  of  the  land  were 
being  carried  on  by  Capt.  J.  T.  Lesley,  the 
complainant's  father,  acting  as  complainant's 
agent,  and  the  father  of  the  defendants,  Mr. 
E.  O.  Morgan,  Capt  Lesley  knew  that  the  ti- 
tle to  the  land  was  in  the  four  daughters  of 
Mr.  Morgan.  Mr.  Morgan  and  Capt  Lesley 
had  some  business  dealings  together,  which 
Involved  the  handling  of  cattle  and  the  use 
of  the  land  in  dispute,  and  some  lands  ad- 
jacent thereto,  as  a  pasture  for  their  cattle. 
The  pasture  was  surrounded  by  a  substantial 
iDclosure,  which  took  In  the  particular  10 
acres  in  dispute.  Mrs.  lizzie  Jackson  owned 
this  10-acre  tract,  and  complained  to  Mr. 
Morgan  and  Capt  Lesley  about  putting  a 
fence  on  her  lands.  She  Instituted  snlt 
against  them  for  damages.  They  both  called 
upon  her,  and  settled  their  dlfflcoltles  by 
agreeing  to  purchase  the  land  from  Mrs. 
Jackson;  Captain  Lesley  himself  writing  to 
her  and  instructing  tliat  the  deed  be  made 
t«  the  four  d9.ughters  of  Mr.  Morgan.  The 
deed  was  executed  according  to  those  instruc> 
tlons  on  August  24,  1900.  The  grantees  nam- 
ed were  Jennie  K.  Lesley,  Emma  Morgan,  F. 
H.  Alderman,  and  Ida  Y.  Oarr,  the  four 
daughters  of  E.  O.  Morgan — ^Mrs.  Jennie  E. 
Lesley  being  the  wife  of  E).  L.  Lesley,  a  son 
of  Capt.  J.  T.  Lesley  and  brother  to  complain- 
ant' Now,  in  1901,  Capt  Lesley  desiring  to 
purchase  the  land,  requested  his  son,  B.  U 
Lesley,  to  ascertain  tram  Mr.  Morgan  if  he 
would  sell,  and  at  what  price.  Mr.  Morgan 
said  he  would  take  $500  for  it  $100  of  which 
Mr.  B.  L.  Lesley  might  retain.  So  Mr.  Les- 
ley wrote  to  his  father  what  Mr.  Morgan 
had  said,  and  that  if  the  captain  would  de- 
posit $400  in  a  bank  in  Tampa  to  Mr.  Mor- 
gan's credit,  B,  L.  Lesley  would  release  his 
claim  to  the  $100.  This  was  done,  and  a 
deed  was  theretltwn  drawn,  to  be  signed 
the  four  daughters  of  Mr.  Morgan  named  as 
the  grantees  in  the  deed  from  Mrs.  Jadcson. 
This  deed,  which  was  to  have  been  executed 
by  the  torn  danghteis.  named  Tlieodore  Les- 
ley as  grantee.  Mr.  Morgan  told  Mr.  E.  L. 
Lesley,  who  was  acting  for  his  tether,  that 
the  daughters  would  not  sign  the  deed;  **that 
he  conld  not  do  ai^thlng  with  the  girls— 
cotild  not  make  them  sign  the  deed."  For 
Bereral  years,  accordin'g  to  the  testimony  of 
the  complainant,  he  has  had  a  quitclaim  deed 
to  the  land  from  his  brother  and  the  latter's 
wife,  who  was  one  ot  the  grantees  in  the 
deed  from  Mrs.  Jackson.  In  the  tesUmony 
of  Mr.  B.  L.  Lesley,  the  flawing  questions 
were  propounded,  and  answers  i^ven: 
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"Q.  Was  it  your  nnderetanding  fliat  your  fa- 
ther, Capt.  Lesley,  bought  this  property;  that 
he  bought  it  for  Theodore  Lesley?  A.  The  deed 
was  made  to  Theodore  Lesley.  Q.  Theodore 
Lesley,  yoor  brother?  A.  Yes.  Q.  Ton  say 
that  the  deed  which  was  sent  to  you,  and  which 
you  and  your  father  signed,  conveyed  the  prop- 
erty to  Theodore  Lesley?  A.  Yea,  sir.  Q.  Did 
you  ever  have  any  conversation  with  Mr.  Mor- 
gan about  it  after  you  found  out  the  deed  bad 
not  been  signed?  A.  I  was  down  at  his  place 
some  time  after  my  father  wrote  me  and  asked 
me  about  the  deed,  and  I  asked  Mr.  Morgan  if 
the  deed  had  ever  been  sigoed  and  returned ; 
he  said  the  girls  would  not  sign  it  but  if  he 
could  eva  get  them  all  together,  and  get  Ida 
v.  Oarr  over  there,  he  would  get  them  to  sign 
it" 

TIHb  testimony  diows  that  the  deed  whldk 
was  pr^mred  and  sent  to  B.  L.  Lesley  was 
intended  to  be  executed  by  the  f  onr  dangb- 
ters,  one  of  whom  was  B.  L.  Lesley's  wife. 
It  seona  that  he  and  his  wife  signed.  The 
word  "tether"  Is  evidently  a  misprint,  as 
Capt  Lesley  was  not  a  party  to  the  deed. 
However,  It  is  perfectly  clear  from  the  tes- 
timony, as  w^  as  the  allegations  of  the  bill, 
that  tbe  complainant  took  possession  of  the 
pn^erty  after  the  negotiations  with  B.  O, 
Moigan  and  a  knowledge  that  it  was  held  In 
common  by  the  latter's  four  danghters.  A 
one-fourth  Interest  was  actually  acquired  by 
the  complainant,  either  in  1901,  when  his 
father  sent  the  deed  to  B.  U  Leriey  to  be 
executed  by  him  and  his  wite  and  the  other 
tliree  dan^ters  of  B.  O.  Morgan,  or  after- 
wards, when  the  quitclaim  was  obtained. 
There  Is  nothing  whatever  4n  the  evidence  to 
show  that  complainant's  possee^n  was 
actually  hostile  to  the  defendants:  In  tect 
he  bad  no  other  purpose  seemingly  than  to 
claim  title  under  than,  and  not  in  hostility 
to  them. 

[9, 4]  This  court  has  many  times  said.  In 
discussing  the  law  of  adverse  possession  as 
applied  to  one  who  claims  title  against  a 
cotenant,  that: 

**The  possession  of  one  tenant  in  etntunon  Is 
prima  fade  presumed  to  be  the  possession  of  sll. 
and  such  possession  does  not  become  adverse  to 
the  oth«-  cotenants.  unless  they  are  actually 
ousted,  or  unless  the  possession  of  the  one  Is  ex- 
clusive of  and  openly  hostile  to  his  cotenants, 
and  the  character  of  such  possession  is  brou^t 
home  to  them  by  actual  notice  of  such  adverse 
holding,  or  that  snch  possession  is  so  open 
and  notorious  in  its  hostility  to,  and  exclasive- 
ness  of.  them  as  to  put  them  on  notloe  of  Its  ad- 
verse dutracter." 

See  Gracy  v.  Fielding.  71  Fla.  1,  70  South. 
625.  See,  also,  Anderson  v.  Northnq),  30 
Fla.  632, 12  South.  318. 

The  evidence  shows  that  the  complainant 
knew  tbe  address  or  place  of  residence  of 
his  cotenants;  they  lived  within  tbe  state, 
In  cities  not  far  distant  and  yet  be  did  not 
attempt  to  bring  to  ttiem  actual  notice  of  his 
adverse  claim  or  possession.  If  indeed  his 
poeaesslon  was  adverse  in  fact  So  far  as 
they  knew  he  was  merely  nslng  the  place 
for  tbe  purpose  to  which  It  had  been  used 
when  their  father  and  complainant's  tether 
were  In  business  toftfber;  that  the.  taxes, 
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were  paid  by  Mm  ai  compensation  for  sndi 
use.  The  evldenee  does  not  show  mat  there 
had  been  brought  home  to  them  a  knowledge 
that  complainant  claimed  the  land  In  open 
hostUlty  to  their  title  seven  years  before  the 
Institution  of  the  snlt 

We  think,  therefore,  that  the  decree  should 
be  reversed,  and  the  bill  dismissed:  and  It 
Is  80  ordered. 

BROWNB,  a  J.,  and  TAYLOR.  SHAOEUS- 
FOSD,  WHITFIBLD,  and  BIU8,  33.,  con- 
cur. 


(78  FU.  $) 

JOHNSON  et  sL  T.  BAKER  et  al. 
(Saprema  Gomrt  of  Florida.  Jan.  IS,  1917J 

(Svttdbut  By  the  CtmrtJ 

1.  QuxKTnfo  TriM  «=>28— Biix  TBI  BkjTjrrT— 
CoiTSTETnmoiT  OF  Statute. 

Section  1950  of  tbe  General  Statutes  of 
norida  of  1906,  proTidins:  for  the  removal  of 
clovds  from  the  title  to  real  estate  by  bills  In 
olty,  was  intended  to  enlarse  tb»  JorisdictlMi 
courts  of  chancery. 
[Ed.  Note.— For  ottier  cases,  sse  Qnletlns  Ti- 
tle, Oent  Dig.  S  62.] 

2.  Qumnva  Title  «=»34(1)— PuADiifG— Pos- 

BBSeiOR. 

When  from  the  laagQage  nssd  in  several  par- 
agraphs of  a  bill  it  appears  that  the  complain- 
ant Is  in  the  exclusive  poasesrion  of  the  lands 
from  the  title  to  which  tbe  clond  Is  sought  to  be 
removed,  the  bill  will  on  demurrer,  be  deemed  to 
be  sufficient  bo  far  as  tbe  allegation  of  poeses- 
eion  by  the  complainant  is  concerned. 

[Ed.  Note.— For  J)ther  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  U  ra.  76k  77.] 

3.  ShrxoxNoB         Jvsicui.  Nonos— Iinim- 

TT  OF  PKBSON. 

The  court  will  not  take  judicial  knowledge 
that  Joseph  H.  Drake  and  Joseph  H.  Burke  are 
one  and  the  same  person. 

[Ed.  Note.— For  other  cases,  see  Brldence, 
Cent  Dig.  |  1.] 

4.  Qunmna  Trru  «=934(6)  —  Devubbkb  — 

Gbounds. 

A  biU  in  equity  to  remove  s  dond  bom 
complainant's  title  to  lands,  which  by  Its  aUega- 
tions  shows  that  the  deed  eonstltuting  the  clond 
rests  upon  no  right,  title,  or  interest  In  the 
lands  possessed  b;  the  grantor  In  such  deed,  is 
not  demurrable  for  that  reason  alone. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  SI  71,  72.] 

Appeal  from  (^cnlt  Conrt,  Tolnsia  Oo on- 
ly ;  Jas.  W.  Peiftlns,  Jndge. 

Bill  In  equity  by  lAszle  B.  Johnson  and  oth- 
ers ngflinf^;  Smiley  A.  Baker  and  another. 
Demurrer  to  bill  snstalnedt  and  complainants 
appeal.  Order  Buatalnlng  demurrer  rerersed. 

Stewart  &  Stewart,  of  De  Land,  for  appel- 
lants. Landls.  Fish  A  Hall,  of  De  lAnd,  for 
appellees. 

ELLIS,  J.  The  appellants,  who  were  com- 
plainants below,  exhibited  their  bill  In  chan- 
cery against  Smiley  A.  Baker  and  Joseph  H. 
Burke,  in  the  circuit  court  for  Volusia  coun- 
ty, to  quiet  the  title  to  certain  lands  located 
In  that  county  and  described  In  the  bill,  and 


alleged  to  be  owned  by  the  c<HnpIalnants  and 
In  their  possession. 

Tbe  bill  attacks  the  validity  of  a  tax  deed 
which  was  based  upon  the  sale  of  Jnne,  1S89, 
for  taxes  due  for  the  year  1888,  It  Is  alleged 
that  tbe  state  of  Florida  became  the  purchas- 
er, and  that  the  certificate  which  was  num- 
bered 22  was  assigned  by  tbe  c^rk  of  tbe 
court  in  April,  19(X2,  to  one  Joseidi  H.  Drake; 
that  a  deed  based  upon  that  certificate  was 
made  to  Joseph  H.  Drake  and  duly  recorded ; 
that  Joseph  H.  Burke,  by  deed  dated  May  8. 
1002,  conreyed  the  land  to  the  Atlantic  Lum- 
ber Company,  and  that  corporation  on  Octo- 
ber 25,  1904,  quitclaimed  to  Smiley  A.  Baker. 

The  complainants  acquired  the  title,  so  It 
la  alleged,  as  the  heirs  of  Jack  W.  Jtdinson, 
who  obtained  title  by  mesne  conveyances  from 
the  Jacksonrille,  Tampa  &  Key  West  Rail- 
road Company,  who  acquired  It  from  the 
state  of  Florida  through  tbe  trustees  of  tbe 
internal  improvement  fund. 

It  is  alleged  that  the  assessment  roll  of  Vo- 
lusia county  for  tbe  year  1898  did  not  have 
attained  tbereto  tbe  S88essmr*8  warrant  under 
seal.  The  warrant  was  attached  to  ttie  roll, 
but  was  not  under  seal;  tbat  a  state  tax 
of  4%  mills  was  levied  i^alnst  the  imwerty, 
although  the  act  ot  1897,  e:  4616,  entitled 
"An  act  to  provide  for  the  levy  of  taxes 
for  the  years  1897  and  1898."  only  authorised 
a  levy  of  4%  mllla;  that  the  county  tax  lev- 
led  for  the  general  revenue  and  the  fine  and 
forf^ture  funds  ezoaeded  by  one  mill  tbe 
millage  authorised  by  the  said  statute  for  the 
two  funds;  that  tbe  assessmoit  rolls  ot  188B 
did  not  have  ttM  affidavit  of  tlie  asaeasor  at- 
tadied  thereto,  to  the  eflCect  that  the  aaaeas- 
ment  roll  contains  a  true  statement  and  ^ 
scripUon  of  all  persons  and  property  in  the 
county  subject  to  taxation,  etc.;  that  the  no* 
tlce  of  tax  sale  whidi  was  published  wa»  not 
In  the  ftffm  prescribed.  In  that  tbe  deecriptlon 
of  lands  preceded 'the  name  of  the  owdw; 
that  the  notice  was  not  published  once  a 
week  for  8  weeks,  or  86  days,  prior  to  the 
sale,  but  was  published  once  In  each  week  for 
5  weeks;  that  no  affidavit  was  filed  by  tbe 
publisher  of  the  newspaper  that  be  had  for- 
warded to  the  derk  weekly  a  eopy  ct  tbn 
newspaper  containing  the  publication  of  the 
notice,  and  that  neither  Burke,  the  Atlantic 
Lumber  Company,  nor  Baker  ever  bad  pos- 
session of  tbe  iMoperty,  and  that  the  tax  deed 
to  Drake,  tbe  deed  from  Burke  to  the  Atlantic 
Lumber  Company,  and  its  deed  to  Smiley 
are  void  and  constitute  a  cloud  upoa  com- 
plainant's title.  The  bill  prays  that  com- 
plainants be  declared  to  be  the  owners  ot  the 
land  in  fee  simple ;  that  complainants'  title 
be  quieted,  and  tbat  the  defendants'  claim 
to  the  land  be  decreed  to  be  void,  and  that 
the  defendants  be  permanently  enjoined  from 
asserting  any  right  or  title  to  tbe  lands  and 
be  restrained  from  prosecuting  any  snlt  In 
chancery  or  at  law  to  obtain  possesion  of  tbe 
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lands  or  from  asserting  any  title  tbereto,  and 
tor  general  relief. 

The  defendants  demurred  to  the  bill  npon 
the  gronndi  for  want  of  equity;  that  the  alle- 
gatlom  of  poBsesslon  by  the  oomplainants  was 
Inoanalstent  with  the  allegation  that  the  land 
was  vacant  and  nnoccnpied ;  that  it  does  not 
contain  a  snfflcient  t^er  to  do  equity  by  com- 
idalnants;  that  the  allegations  as  to  the  in- 
Talldlty  of  the  tax  deed  are  Insufficient,  and 
that  the  aUegation  that  complainants  are  In 
pOMcmlon  of  the  land  is  sufficient  and  there 
is  no  anegation  that  the  land  is  wild  and 
unocciQded.  This  demorret  was  sustained, 
and  from  that  order  the  complainants  ap- 
pealed. 

[1]  Section  1950  of  the  General  Statutes  of 
Florida  1906,  Florida  Ck»Dq)lled  Lam  1914. 
provides  that  a  Mil  in  equity  may  be  brought 
and  prosecuted  to  a  final  decree  1^  any  per- 
son or  corporation,  whether  In  actual  posses- 
sion or  n<^  piaiiwing  title,  lfi«al  or  equitable^ 
to  real  estate  against  any  person  or  corpora- 
tion not  in  actual  possessUm  who  dalms  an 
adverse  estate  or  Interest,  legal  or  equitable, 
therein,  for  the  purpose  of  determhilng  such 
estate  or  Interest  and  quieting  or  removing 
clonds  from  the  title  to  such  real  estate.  Tbe 
section  also  provides  that  it  shall  be  no  bar  to 
the  relief  sought  that  the  adverse  claim,  es- 
tate, or  interest  against  which  the  bill  Is 
brou^t  is  void  npMi  Its  face,  or  though  not 
void  on  its  face,  requires  evidence  extrinsic 
of  itself  to  establish  its  vaUdlty. 

Courts  of  equity  may  entertain  a  bill  of 
quia  timet  for  the  pnrpose  of  preventing  a 
possible  future  Injury,  and  thereby  quieting 
men's  minds  and  estates.  3  Blackstone's 
Com.  831 ;  2  Story's  Bq.  Jur.  {  8S6.  referred  to 
and  quoted  in  Qrlffln  v.  Orman,  0  Fla.  22. 
See  32  Oyc.  1305.  It  has  also  been  held  that 
to  entitle  complainant  to  the  relief  h«  must 
establish  bis  title  as  against  the  claim  of  de- 
fendants, and  if  he  falls  to  show  documentary 
title  or  adverse  possession  he  is  not  entitled 
to  relief,  nor  will  he  obtain  the  relief  when 
his  title  Is  doubtful.  See  Stewart  v.  Stewart, 
10  Fla.  846;  Baltzell  v.  McEinnon,  67  Fla. 
356.  40  South.  646;  HUl  v.  Da  Costa.  65  Fla. 
371,  61  South.  760;  Morgan  v.  Dunwoody,  66 
Fla.  522,  63  South.  906;  Levy  v.  Ladd,  35  Fla. 
391, 17  South.  636;  Peninsular  Naval  Stores 
Co.  V.  Cox.  67  Fla.  605,  49  South.  191. 

In  the  case  of  Beyes  v.  Mlddleton,  36  Fla. 
99,  17  South.  937.  29  L.  B.  A.  66.  61  Am.  St 
Bep.  17.  It  was  held  that  a  deed  Toid  upon 
its  face,  and  that  cannot  sustain  an  acUon 
in  the  absence  of  rebutting  proof,  cannot  be 
said  to  be  sndi  a  ^ood  upon  a  title  as  will 
authoHae  the  interposition  of  equl^  for  its 
removal.  That  case  was  dted  by  the  court 
In  Hngh^  t.  Winbom^  44  Fla.  6(X1, 88  South. 
249,  decided  at  the  June  term,  1902.  Chapter 
4739,  lAvs  of  Florida  1889,  yrbbitL  constitntes 
section  1950  of  the  Ooieral  Statutes,  was  in- 
tended to  enlarge  the  Jurisdiction  of  the 
conrta  of  diancety.   See  Billes  t.  Bradford. 
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64  Fla.  601,  44  South.  037;  Simmons  t.  Carl- 
ton, 44  Fla.  719.  83  Sonth.  408. 

[2]  The  allegations  of  the  blU  an  soffident 
as  to  complainants^  ownerdilp  and  possession 
of  the  land.  In  paragraph  2  of  the  biU  it  is 
alleged  that  the  complainants  "are  the  own- 
ers in  fee  simple  and  in  possession  of  the  lot, 
tract,  or  parcel  of  land,"  etc  In  the  fourth 
paragraph  it  Is  alleged  that  the  "said  tract 
ot  land  is  open,  unlndosed  timber  land,  and 
haa  beei  since  August  19,  1886,  wid  prior 
thereto,  and  vacant  and  unoccupied,  except 
by  your  orators  and  their  predecessors  In  ti- 
tle." In  ofchor  i>ortions  of  the  bill  complaln- 
tjxttf  ttUe  is  deralgned  from  the  United 
States  government.  We  think  that  the  alle- 
gations of  paragraidis  2  and  4,  when  taken 
together,  convey  the  idea  that  complainants 
are  In  fhe  exdudve  posaesslon  of  the  lands ; 
that  is  to  81^,  It  Is  vacant  and  unoccupied 
except  by  them,  who  are  the  owners  and  in 
possession  thereot 

[1, 4]  It  is  alleged  In  the  bin  that  the  tax 
eertlflcate  was  assigned  by  the  clerk  to  Jm- 
ejfli  B.  Drake  in  Ai»rll,  1902,  and  ttiat  the  tax 
deed  covering  tbe  land  was  made  to  Joseph 
H.  Drake.  This  allegation  of  fact  Is  admit- 
ted by  the  demurrer.  While  it  Is  true  that 
the  affidavit  of  the  publication  of  the  notice 
of  applicatl<m  for  the  tax  deed,  which  is  at- 
tached to  the  bill  as  Exhibit  B  and  made  a 
part  of  the  bill,  recited  that  JoseiA  H.  Burke 
was  the  purchaser  of  the  certificate,  there  Is 
nothing  In  the  bill  contradictory  of  the  alle- 
gation that  the  deed  was  made  to  Drake. 
We  cannot  assume  that  the  allegation  of  the 
bill  that  the  certificate  was  assigned  and  the 
deed  made  to  Drake  was  a  clerical  error,  and 
that  the  name  Drake  should  be  read  Burke. 
So  far  as  this  court  is  Informed  to  the  con- 
trary from  the  record  Joseph  H.  Drake  and 
Joseph  H.  Burke  are  two  persons.  If  that 
be  true—and  the  demurrer  admits  it  to  be  so 
—the  bill  shows  that  when  Joseph  H.  Burke 
executed  the  deed  to  the  Atlantic  Lumber 
Company,  purporting  to  convey  the  lands  In 
dispute,  he  was  wholly  without  any  ri^t,  titte. 
Interest,  or  claim  In  the  lands,  and  of  course 
conveyed  none  to  the  Atlantic  Lumber  Compa- 
ny, which  also  omveyed  nothing  to  Smiley  A. 
Baker  by  its  quitclaim.  According  to  the 
bill  the  claim  of  Baker  rests  npon  the  Interest 
or  right  which  Burke  had  when  he  executed 
the  deed  to  the  Atlantic  Lumber  Company. 
But  from  the  allegations  of  the  bill  admitted 
by  the  demurrer,  Burke  was  without  any 
rl^t,  tiUe.  Interest,  or  claim  of  any  nature 
or  character  whatsoever  to  the  lands.  We 
cannot  say  that  his  rlgnts  began  with  the  tax 
certificate  in  the  face  of  the  admission  of 
the  demurrer  to  the  contrary. 

The  allegations  of  the  bill  require  an  an- 
swer, and  the  demurrer  should  have  been 
overruled.  The  order  sustaining  the  demur- 
rer is  therefore  reversed. 

BBOWNE,  C.  J.,  and  TATLOK.  SHACK- 
LBFORD,  and  WHITFIELD,  JJ.,  concur.  . 
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ARMOUR  ft  CO.  et  td.  T.  HULVET  et  aL 
(Suprane  Court  of  Floridm.   Feb.  8.  1917.) 

fSitUabut  By  th«  Oomrt.) 
houbbixad  9=s>62~exteht— butldiitos  and 

Ihfbovbments. 
Section  1  of  article  10  of  the  Constitution  of 
Florida  of  1885,  which  provides  for  exemption 
from  forced  sale,  under  process  of  an?  court,  a 
homestead  to  the  extent  of  160  acres  of  land 
owned  by  the  head  of  a  family  residing  in  this 
state,  does  not  limit  sach  taemptioii  to  the 
dwelling  house  of  the  owner  and  the  subsidiaTy 
buildinffs  located  on  the  land,  but  extends  to  the 
entire  160  acres,  and  the  improvementB  on  the 
real  estate,  when  the  land  is  actually  occupied 
and  lived  on  by  the  owner  and  head  of  the 
family  and  his  family. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  I  90. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Homestead.] 

Appeal  from  Circuit  Court,  Dural  County; 
Daniel  A.  Simmons,  Judge. 

Bin  by  Armour  &  Co.,  and  others  against 
George  W.  Hulvey  and  W.  H.  Dowling,  as 
Sberiir  of  Duval  County.  Bill  dismissed,  and 
complainants  appeal.  Affirmed. 

Milam  &  Milam,  of  Jacksonville,  for  ap- 
pellants. W.  M.  Toomer  and  W.  H.  Surrency, 
botb  of  Jacksonville,  for  appellees. 

ELLIS,  J.  The  appellants  had  recovered 
Judgments  at  law  against  George  W.  Hulvey, 
upon  which  executions  had  Issued  and  were 
levle<l  by  the  sheriff  of  Duval  county,  W.  H. 
Dowling,  upon  certain  lands  In  tliat  county 
comprising  about  6  acres  and  known  as  "Mur- 
ray HIU  Park." 

After  the  levy  of  the  uecutlons  and  ad- 
vertisement of  the  property  for  sale  there- 
under, George  W.  Hulvey  by  proper  proceed- 
ings designated  the  property  as  his  home- 
stead and  claimed  the  same  as  exempt  from 
forced  8al&  The  sheriff  tbereiqton  refused 
to  sell  the  lands  nnder  the  aforementioned 
executions. 

The  appellants  filed  their  hill  against  the 
sheriff  and  Hulvey  to  subject  the  pr(^>eity  to 
the  satisfaction  of  the  said  Judgments. 

The  cause  was  heard  upon  bill,  answers  of 
the  two  d^ndanta,  and  a  stipulation  as  to 
the  facta  The  chancellor  decreed  the  equi- 
ties to  be  with  the  defendants,  and  dismissed 
the  billt  from  which  decree  this  appeal  was 
taken. 

The  prc^MTty  Involved  In  this  litigation 
comprises  about  0  acres  of  land,  and  Is  not 
situated  within  the  corporate  limits  of  any 
town  or  dty  In  this  stata  Located  upon  the 
property  are  several  bnlldlnga  and  an  open 
air  gymnaMnm,  The  defentont  George  W. 
Hulvey  conducts  npon  the  pn^er^  a  pre- 
paratoiT  school,  known  as  the  "Florida  Mili- 
tary Academy,"  at  which  "rooming  and  din< 
Ing^  accommodations  an  provided  for  the 
students  and  cadets.  Mr.  HulTey  holds  the 
property  nnder  a  deed  frmn  the  Jacksonville 


Development  Company,  a  ewporatioa.  dated 
June  1,  leiS,  whldi  contains  the  fttUowlns 

provlslfflbs: 

"(1)  The  tnmtor  does  (tve,  grant,  baigaim 
sell,  alien,  remise,  release,  enfeoff,  convey  and 
confirm  unto  said  grantee  and  his  heirs  and  as- 
signs, in  fee  simple,  the  lands  situate  in  Duval 
county,  state  of  Florida,  described  as  follows: 

"  'That  certain  irregular  tract,  parcel  or  piece 
of  land  called  "Murray  Hill  Park"  on  the  map 
of  Murray  Hill  Heights,  as  recorded  in  Plat 
Book  2,  page  87,  of  the  current  public  record 
of  Duval  county.  Florida,  and  bounded  easterly 
by  Park  Terrace  and  Madison  avenue'  wester- 
ly by  Edgwood  avenue  and  Seventeenth  street : 
northerly  by  unplatted  and  irregular  tract  of 
land,  numbered  on  said  ijlat  as  Te  in  large  na- 
merats,  and  containing  six  acres  more  or  less,* 
for  school,  college  or  educational  purpoaea.. 

"(2)  To  have  and  to  hold  the  same,  tt^ether 
with  the  tenements  and  hereditaments,  unto  the 
snid  grantee  and  his  faeln  and  aaslftis  In  fee 
aimple,  but  subject  to  the  following  limitations: 
'And  it  is  expresaly  covenanted  on  the  part  of 
the  said  grantee,  for  himself  and  his  hefrs  and 
assigns,  uat  in  the  event  the  said  described 
land  and  building  erected  thereon  shall  within 
ten  years  hereafter  cease  to  be  used  for  ecbool. 
college  or  educational  purposes,  then  this  deed 
shall  be  null  and  void,  and  all  right,  title,  equity, 
interest,  claim  and  estate  whatever  of  said 
grantee,  his  heirs  and  assigns,  shall  be  forfeit- 
ed, and  said  grantor,  its  successors  and  as»gns, 
shall  own  said  land,  hereditaments  and  appur- 
tenances In  all  respects  as  If  tUs  dead  had  not 
been  executed.*** 

By  the  stipulatioa  the  parties  agreed  Oiat 
the  complainants  had  obtained  the  Judgments 
at  law  against  Hulvey,  that  writs  of  execu- 
tion had  Issued  thereon  and  were  levied  up- 
on the  lands  described  above,  and  that  Hul- 
vey had  designated  the  land  as  his  homestead 
and  claimed  the  same  to  be  ex«npt  from 
forced  sale,  and  that  several  buildings  are 
located  on  the  property,  the  main  building  be- 
ing about  200  feet  In  Imgth.  60  feet  In  width, 
three  stories  In  helfi^t,  and  has  a  wing  30 
feet  by  40  feet,  two  stories  in  height ;  on  the 
first  floor  are  kitchen,  dining  room,  superin- 
tendent's apartments,  offices,  sitting  room,  li- 
brary, reading  room,  and  bedrooms  for  16  or 
more  cadets ;  the  second  floor  contains  study 
hall,  seven  classrooms,  and  lobby  and  loung- 
ing hall,  and  on  the  third  floor  are  located 
rooms  for  60  or  more  cadets,  baths,  wash- 
rooms, cranmandant's  quartos,  and  dvb- 
rooms.  The  stipulation  also  contained  tba 
following  agreonent  as  to  the  facts: 

"That  ever  since  the  defendant  George  W. 
Hulvey  became  the  owner  of  the  premises  de- 
scribed la  the  complainant's  bill  of  complaint, 
and  the  same  were  made  suitable  and  fit  for 
habitation  through  the  erection  of  tbe  neces- 
sary bnildings  thereon,  the  defendant  and  his 
family  have  lived  upon  and  continuously  occu- 
pied ^e  same  as  their  bona  fide  home,  residence, 
and  permanent  place  of  abode.  That  the  de- 
fendant's family  actually  occupy  for  living  guai^ 
ters  and  for  uses  directly  connected  with  the 
family,  as  such,  a  portion  of  the  first  floor  of 
the  inaln  building  m  extent  slightly  more  than 
one-sixth  of  tlie  space  comprised  by  that  floor, 
consisting  of  bedrooms  and  dining  room,  group- 
ed at  one  end  of  said  building,  and  one  room, 
used  as  a  library  and  living  room,  at  the  oppo- 
aite  end  of  said  building  on  the  same  floor,  the 
library  bdng  also  the  one  used  Iv  the  students 
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in  oonnection  with  the  Academy,  together  with 
«  xoom  located  aboat  midways  said  building  on 
the  third  floor  thereof,  ased  as  a  guest's  cham- 
ber. Hiat  Baid  premises  are  so  occupied  and 
used  by  the  said  defeodant  and  his  family,  both 
when  the  Florida  Military  Academy  is  in  ses- 
sion and  during  vacation  thereof,  the  annual 
session  of  said  school  lasting  for  a  period  of  ap- 
proximately 8%  months  during  each  school  year. 
That  said  defendant's  family  consists  of  himself 
and  his  wife,  Anna  Hnlvey,  who  have  been  for 
some  time  past,  and  are  now,  engaged  in  con- 
dncting  upon  said  premises  a  private  school  for 
boys  and  young  men,  known  as  the  Florida  Mil- 
itary Academy.  That  in  conducting  the  said 
school  the  services  of  from  seven  to  nine  teach- 
ers and  assistant  teachers  are  required,  includ- 
im  the  services  of  a  retired  United  States  army 
officer  detailed  to  said  school  for  military  instruc- 
tions. That  by  means  of  the  operation  and  con- 
duct of  said  school  the  defendant's  family  earn 
their  livelihood,  and  tliat  the  defendant  has  no 
employment,  profession,  or  occnpatiw  other 
than  that  afforded  by  tiiie  operation  of  said 
school.  That  the  premises  in  question  are  heavi- 
ly mortgaged,  and  that  the  school  conducted 
thereon  is  hardly  more  than  self-sustaining  at 
the  present  time.  That  In  claiming  said  prop- 
erty to  be  bi>  homestead  the  defendant  did  so  in 
good  faitb,  with  no  intention  of  nltimately  de> 
feating  the  claims  of  the  complainants  in  this 
suitt  or  any  other  of  his  creditors.  That  the 
defendant  admits  the  justness  of  the  judgment 
demands  of  said  compuunanta  and  professes  his 
willingness  to  meet  the  same  at  soon  as  his 
circumstances  will  permit.** 

The  section  of  the  Constitution  under 
which  the  appellee  claims  his  right  to  desig- 
nate the  described  property  as  his  homestead 
to  which  attaches  the  exemption  from  forced 
sale  under  process  of  any  court  Is  section  1 
of  article  10,  and  is  in  the  f(^lowIng  words: 

"A  homestead  to  the  extent  of  one  hundred 
and  sixty  acres  of  land,  or  the  half  of  one  acre 
within  ue  limits  of  any  incorporated  ci^  or 
town,  owned  by  the  head  of  a  fomily  residing 
in  this  state,  t(%ether  with  one  thousand  dol- 
lars* worth  of  personal  proper^,  and  the  im- 
provements on  the  real  wtate,  snail  be  exempt 
from  forced  sale  imder  process  of  any  court, 
and  the  real  estate  shall  not  be  alienable  with- 
out the  joint  consent  of  hnaband  and  wife,  when 
that  relation  exists.  But  no  property  shall  be 
exempt  from  sale  for  taxes  or  assessments,  or 
for  the  payment  of  obligations  contracted  for 
the  purcsase  of  said  property,  or  for  the  erec- 
tion or  repair  of  improvements  on  the  real  es- 
tate exempted,  or  for  house,  field  or  other  labor 
performed  on  the  same.  The  exemption  herein 
provided  for  in  a  city  or  town  shall  not  extend 
to  more  improvements  or  buildings  than  the  res- 
idence and  business  house  of  the  owner;  and 
no  judgment  or  decree  or  execution  sliall  be  a 
lien  upon  exempted  property  exoept  as  provided 
in  this  articl&'*^ 

The  JodgmentB  obtained  tbe  appdlants 
were  not  based  on  any  obligations  contracted 
for  the  pordiaae  of  the  property,  nor  for  the 
ereetim  or  repair  of  improvements  on  the 
land,  nor  for  hoose,  fleld,  or  other  labor  per- 
fbrmed  on  the  same.  It  is  not  denied  that 
tbe  appellee  George  W.  Hulvey  Is  the  head 
of  a  fttmily,  who  with  him  reside  and  have 
their  habitation  and  abode  upon  tbe  lands 
described. 

Appellants'  counsel  contend  that  the  word 
"homestead"  is  the  dominating  word  in  the 
section  of  the  Oonstltntlon  quoted  above,  and 
that  the  facts  in  any  case  where  the  beneflta 
of  the  homestead  and  exemptknia  clause  of 


the  Constitution  are  claimed  should  be  stud- 
ied In  tbe  light  of  the  generally  accepted 
definition  of  the  word.  They  quote  from 
Funk  &  Wagnall's  New  Standard  Dictionary 
wtiich  deflnee  the  word  "homestead"  as  "tbe 
place  ot  a  home ;  the  house,  sabsldlary  build- 
ings and  adjacent  land  occupied  as  a  home," 
and  conclude  that  the  words  "subsidiary 
buildings"  implies  "that  the  bouse,  the  shel- 
ter, is  the  primary  feature  of  the  homestead, 
and  the  phrase  "occupied  as  a  home"  means 
that  a  commerpial  enterprise  of  such  an  ex- 
tent that  it  overshadows  the  home  Is  not 
contemplated  In  the  word.  Building  uiwn 
the  Standard  Dictionary  definition  of  the 
word  "homestead,"  counsel  suggest  a  rule 
by  which  doubtful  cases  of  this  kind  may  be 
measured.  "The  projwrty,"  they  say,  "must 
be  used  primarily  as  a  home,  and  any  other 
uses  must  be  incidental  and  auxiliary  to  this 
chief  and  primary  purpose^  Should  Its  chief 
use  be  for  a  purpose  other  than  as  a  home, 
immediately  It  loses  Its  character  as  sndi, 
and  the  ezempUon  does  not  attach." 

In  the  definition  of  the  word  "homestead," 
as  given  in  the  dictionary  mentioned,  the 
words  "snbsl^ary  buiUUngs"  are  used,  and 
the  rule  resting  upon  this  definition  Is  nar- 
rowed to  and  confined  within  the  limits  of 
counsel's  interpretation  of  those  words. 
Whereas  the  Constitution  seemingly  does  not 
limit  tbe  Improvements  upon  the  land  to  a 
"house  and  subsidiary  buildings";  on  the 
other  hand»  It  definitely  prescribes  the  num- 
ber of  acres  which  may  be  held  as  a  home- 
stead, and  bi  words  slmfOe.  yet  comprehen- 
idve  and  seemingly  definite  in  meaning,  pro- 
vides that  "the  Improvements  on  the  real 
estate^'  shall  be  Included  in  ttie  exempt  prop- 
erty. As  if  the  framers  of  the  Constitution 
themselves  had  Interpreted  the  words  "and 
the  Improvements  on  the  real  estate"  to 
mean  any  valuable  addition  or  betterment, 
of  whatever  character,  they  In  tbe  same  sec- 
tion provided  that  the  exemption,  when 
claimed  in  a  dty  or  town,  should  not  extend 
to  more  improvements  or  buildings  than  the 
residence  and  business  house  of  the  owner. 

We  think  that  the  words  "and  the  improve- 
ments on  the  real  estate"  have  a  broader 
meaning  than  the  idea  conveyed  by  the 
words  "buildings  subsidiary  to  a  residence  or 
dwelling."  The  exemption  of  a  half  acre  with- 
in the  limits  of  any  Incorporated  city  or  town 
would  doubtless  Include  such  outhouses,  bams, 
wagon  houses,  garages,  wood  or  coal  sheds, 
chicken  houses,  and  fences,  etc.,  as  were  ap- 
purtenant and  subsidiary  to  and  used  In  con- 
nection with  the  residence  as  conveniences 
and  auxiliaries,  although  they  are  not  ex- 
pressly mentioned  as  being  Included  in  such 
exemption.  If  such  subsidiary  buildings  and 
Improvements  are  included  In  an  exemption 
of  dty  property,  the  framers  of  the  Consti- 
tution must  have  thought  that  the  words 
"and  the  improvements  on  the  real  estate," 
as  apj^led  to  the  ezanptloa  not  within  a 
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clt7,  meant  more  tban  a  Tesldence,  subsid- 
iary buildings,  and  basiness  bouse. 

The  Constitution  of  1868,  providing  for  a 
bomestead  and  exemptions  in  so  far  as  Its 
extent  Is  concerned,  Is  almost  identical  with 
the  provision  of  the  Constitution  of  1886. 
In  the  case  of  Greeley  v.  Scott,  2  Wood,  ^7, 
Fed.  Oas.  No.  5,746,  Mr.  Justice  Bradley,  of 
the  Supreme  Court  of  the  United  States,  in 
commenting  upon  the  homestead  exemption 
provision  of  the  Ocmstltation  of  Florida  of 
1868,  said: 

"That  the  preservation  of  a  boosefaolder's 
means  of  carrrlng  on  his  business,  as  well  as  a 
house  for  shelter,  is  within  the  constitutional 
pur^iose,  is  evident  from  the  clause  relating 
to  oity  property,  namely,  that  In  a  city  or  town 
the  exemption  shall  not  extend  to  more  improve- 
ments or  l>ul]d]ogB  tban  the  residence  and  busi- 
ness house  of  the  owner,  showing  that  the  busi- 
neu  bouse  as  well  as  resldenoe  Is  Indndedi." 

▲gala: 

"Whether  the  provision  is  politic  or  impolitic 
is  a  question  with  which  tne  courts  are  not 
ecmcemed.  In  the  eve  of  the  philosopbic  econo- 
mist, taking  a  broad  view  of  the  inter^rts  and 
objects  of  human  society,  it  has  many  reasons 
in  its  favor ;  and  the  creditor  cannot  complain 
of  injustice,  for  be  understands  the  conditions 
when  he  gives  the  credit.  It  is  a  pure  ques- 
tion of  polier,  namely,  whether  the  advantages 
obtained  by  the  exemption  are  equivalent  to  the 
disadvantages  arising  from  the  unwillingness  of 
capital  to  remain  in  a  C(nnmunity  where  such  an 
exemption  exists:  or  whether,  from  the  latter 
cause,  the  law  will  not  operate  too  d^ressingly 
upon  enterprise.  Speculation,  however,  Is  unnec- 
essary. The  people  of  •  •  ♦  Florida  have, 
in  their  Constitution,  declared  what  their  will 
is  on  the  subject,  and  that  declaration  Is  bind- 
ing on  both  the  people  and  the  courts." 

In  that  case  the  person  seeking  to  exempt 
his  homestead  was  engaged  In  the  business 
and  trade  of  sawing  lumber,  and  asked  to 
have  his  mill,  which  adjoined  his  dwelling, 
reserved  as  a  part  of  his  homestead.  Judge 
Bradley  held  that  the  mill,  In  the  sense  of 
the  Constitution,  Is  appurtenant  to  and  a 
part  of  the  debtor's  homestead.  In  other 
words,  the  property  considered  as  the  home- 
stead of  a  lumberman  running  a  sawmill 
was  exempt  under  the  provisions  of  the  Con- 
stitution. In  the  case  of  McDougall  r.  Me* 
glnnlsa,  21  Fla.  S62,  this  court  said: 

"In  our  view  the  owner  is  <Hily  required  by 
the  Constitution  to  live  on  the  land,  and  the 
whole  160  acres  is  exempL** 

In  tbe  Oreeley-Scott  Case,  Ur.  Jnatlce 
Bradl^  nndertocA  to  draw  a  distinction  be- 
tween the  buildings  and  Improvements  erect- 
ed by  the  owner  of  a  homestead  in  the 
course  of  his  business  by  which  be  earned  a 
living,  and  those  tmpTorements  represent- 
ing an  luTestment  of  bis  Burplns  earnings  or 
capital,  and  b^  that  the  latter  would  not 
be  Included  In  the  exemption.  Mr.  Chief 
Justice  McWhorter,  in  the  case  of  MdOougall 
T.  MeglnnlsB,  supra,  did  not  approve  of  this 
view,  taowerer,  and,  after  referring  to  the 
language  expressing  sticli  Idea,  said : 

"We  bave  no  authority,  if  the  person  who 
claims  the  land  for  a  homestead  resides  there- 
on, is  a  resident  of  the  state,  the  head  of  a 
family,  and  there  Is  no  more  than  160  acres  la 
tills  tract,  to  add  any  other  condHlona  than 


'  those  expressed  in  the  Constltntlra.  To  say 
bow  the  homesteader  should  use  his  land,  wheth- 
er as  a  'farm,'  or  for  a  'sawmill,'  or  a  'grist- 
mill,' or  a  'carding  and  fulling  mHl.'  would  be  to 
impose  a  judicial  condition  not  found  in  the 
Constitution  of  the  state.  The  Constitution 
does  not  prescribe  the  manner  in  which  the 
tract  shall  be  used  beyond  residing  tbereon." 

This  language  Is  clear,  and  It  Is  significant 
that  the  framers  of  the  Constitution  of  1885, 
when  they  came  to  write  the  homestead  and 
exemption  clause  for  that  Constitution,  used 
the  language  of  the  Constltntiwi  of  1868  on 
the  subject  of  the  homestead's  extent,  which 
had  been  construed  by  a  judge  of  the  Su- 
preme Court  of  the  United  States  to  mean 
that  all  improvements  made  by  the  btmie- 
Bteader  in  the  course  of  his  business  or  occu- 
pation were  exempt,  and  by  the  Supreme 
Court  of  Florida,  which  had  held  that  noth- 
ing more  was  required  than  for  the  home- 
steader to  live  on  the  tract  to  render  the 
whole  160  acres  exempt,  and  the  Constitu- 
tion did  not  prescribe  the  manner  In  whldi 
the  land  should  be  used  beyond  residing 
on  IL 

As  to  the  policy  of  a  constitutitmal  clause 
securing  such  a  liberal  exemption,  the  courts 
are  not  concerned.  It  is  evident,  however, 
from  the  language  used  in  the  OonstltutloD 
of  1868,  and  its  repetition  In  the  Constitution 
of  1885,  after  the  decision  of  this  court  In 
the  McDougall  and  Meghinlss  Case,  supra, 
that  the  framers  of  the  Constitution  conclud- 
ed that  the  advantages  to  the  state  to  be  de- 
rived from  a  liberal  policy  of  homestead  ex- 
emptions was  greater  than  the  benefits  which 
might  accrue  from  laws  permitting  a  credi- 
tor to  pursue  his  d^tor  to  the  very  Ouesiudd 
of  bis  home. 

In  this  case  the  person  claiming  the  home- 
stead carries  on  the  busing  of  ocmdncttiig  a 
military  sdtool.  Hie  nature  of  the  bnslneaa 
requires  the  construction  of  bnlldlnga  to  ac- 
commodate the  students  In  the  matter  of 
lodging  and  board;  there  most  be  bedrooms 
and  halls,  classrooms  and  libraries,  dub- 
rooms  and  ofHces,  quarters  for  the  officers 
or  teachers,  and  apartments  for  the  prlnd- 
pal  and  his  family.  If  the  owner  had  erec^ 
ed  for  himself  and  family  a  residence  apart 
from  the  main  building,  under  Judge  Brad- 
l^'s  view  of  the  Constitution  as  ei^ressed 
in  the  Qreeley-Scott  Case,  supra,  all  these 
impEovemeuts  would  have  been  aempt  as 
preserving  Che  housebolder's  means  of  car- 
rying on  his  business,  as  wdl  as  •  bonae 
tor  shelter.  There  can  be  no  doubt  that  they 
would  be  exempt  under  the  view  expressed 
by  this  court  in  Una  MeDoucaU-HeglniiisB 
Case. 

The  homesteader  is  net  required  to  Uve  in 
a  house  of  any  particular  design  Dor  style, 
nor  is  he  required,  in  cases  of  exempt  pnii>* 
erty  outside  the  limits  of  an  Incorporated 
dty  or  town,  to  have  his  xesidaice' sepa- 
rate and  apart  from  his  business  bouse.  H« 
may,  if  he  desires,  erect  a  dormitory  flcir 
boys  and  dwell  with  them  la  the  "midst  oi 
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alariDB,"  or  may  retrad  to  some  Qulet  cor- 
ner  and  dw^  with  Ua  family  In  peace;  tha 
Improvements  on  Us  1604cre  tract  are  ex- 
en^  from  forced  sale  under  process  of  any 
«oiut»  certainly  to  the  extent  that  sodi  Sm- 
proromoitB  are  nsefia  or  necessary  to  his 
tnudness  or  oocnpatlon  by  whldi  be  earns  a 
llTing  for  himself  and  funlly. 

We  think  that  the  deed  under  which  Ur. 
Htdvey  holds  the  land  conveys  such  an  es- 
tate In  the  land  as  to  suppwt  the  prlvUege 
of  a  homestead  ezauptlon. 

The  order  of  the  chancellor,  dlsmlasliig  the 
bill,  Is  affirmed. 

BROWrogj.,  and  T&TLOB,  SHAOEUD- 
FORD,  and  WUITFIEU).  JJ^  ooncnr. 

(78  Fb.  K,  87} 

BBOWN  at  aL  T.  BOOTH. 

(SBpwne  Ooort  of  Ilcfflds.  Jan.  24, 1S17> 
On  Behearing,  March  2,  1017J 

(avUaiua  by  ike  Oowrt.) 

1.  Bills  aud  Notes  «=»4M— Action— Tihttb. 

Where  a  promissory  note  is  ezecated  in  a 
connty  by  a  resident  of  that  county,  action  there- 
on aboold  be  brousbt  in  that  couoty,  thou^  the 
note  was  made  payable  in  another  county. 

2.  PLKADino  «=>111— PuEA  OT  PsxviLaaB— 

JVDCWZNT. 

Where  a  plea  of  privilege  as  to  the  venae  is 
sustained,  the  judgment  should  be  that  the  ac- 
tion abate ;  not  uat  the  defendant  go  hence 
without  day. 

[Ed.  Note.— For  other  cases,  sia  PleadbiR 
Cent  Dig.  H  284-288.1 

Error  to  Clrcait  Oonrt,  HUlsborongh  Coun- 
ty ;  r.  M.  Boblea,  Judge. 

Action  by  Charles  H.  Brown  and  others 
against  Gecwse  Booth.  Judgment  for  defend- 
ant, and  piatnfiffiB  bring  error.  Beversed, 
and  cause  remanded  for  proper  Judgment 

B.  8.  Hampton  and  F.  J.  Hampton,  both 
ot  Tampa,  for  plalntUQi  in  error.  Thomas 
Palmer  and  XHdcaistm  ft  Dickenson,  all  of 
Tampa,  for  defendant  In  error. 

PER  CURIAM.  An  actl<Hi  was  t»ought 
In  Hillsborough  county  on  a  promissory  note. 
A  plea  averred  that  the  note  was  In  foct  ex- 
ecuted and  delivered  In  Pinellas  county ;  that 
the  defendant  resides  In  and  was  served  with 
process  In  the  cause  in  Pinellas  county,  and 
claims  his  privilege  of  being  sued  in  such 
latter  county.  A  demurrer  to  the  plea  was 
overruled,  and,  the  plalntUCs  not  desiring  to 
further  plead,  judgment  was  rendered  that 
the  plaintiffs  take  nothing  by  their  plaint 
and  that  the  defendant  go  hence  without  day. 
On  a  writ  of  error  It  Is  contended  that  as 
the  note  is  made  payable  at  a  bank  In  Hills- 
borough county,  the  cause  of  action  aocmed 


2U 

in  that  county,  and  that  Qie  aetlon  was  prop* 
erly  brought  to  BOllaborongh  oounly. 

[1,1]  The  proTlidmis  of  sections  3006,  8008, 
of  the  General  Statutes  of  1906,  relatlre  to 
the  phu»  and  tline  for  presentation  for  pay- 
ment Ot  negotlaUe  Instruments  made  pay- 
able  at  a  bank,  do  not  make  a  eanae  of  ae* 
tlon  accrue  In  a  county  where  a  note  Is  made 
payaM^  when  ttie  note  was  in  fact  made  In 
another  county  1^  a  resident  of  muSx  other 
county.  In  this  case,  upon  surtalnlng  such 
plea  v(t  pilvilege.  the  Judgment  Aould  have 
beat  ttut  the  dedaratlon  be  quadied  and  the 
actl(m  abated,  as  snch  plea  did  not  present 
any  Issue  affecting  the  merits  of  the  oontro- 
Tersy  between  the  parties.  See  El  O.  Painter 
Fertiliser  Co.  v.  Du  Font,  64  FUu  288,  40 
South.  607. 

The  Judgment  as  rendered  is  reversed,  and 
the  cause  is  remanded  for  a  propn  Judg- 
ment 

BROWNE,  a  J.,  and  TAYLOR,  SHACK- 
LBFORD.  WHITFIELD,  and  BLUB,  JJ., 
concur. 

On  BdHarlng. 

Where  suit  is  brought  in  the  county  where 
the  cause  of  action  accrued,  and  service  is 
made  on  the  defendant  in  the  county  where 
he  resides,  and  not  in  the  coun^  where  the 
action  la  brought,  the  defendant  may  plead 
his  privilege  to  be  sued  In  the  county  of  his 
residence. 

Rehearing  denied. 

On  Further  Rehearing. 

A  rehearing  Is  asked  on  the  grounds  that 
as  the  promissory  note  on  which  the  action 
Is  brought  appears  from  its  date  line  to  have 
beeo  made  at  Tampa  In  Hillsborough  coun- 
ty, the  plea  Uiat  was  sustained  on.  demurrer 
permits  the  terms  of  the  written  instrument 
to  be  varied  by  [larol ;  and  that  the  cause  of 
action  accrued  In  Hillsborough  county,  the 
place  of  payment  of  the  note  where  the  al- 
lied breach  occurred. 

The  first  ground  need  not  be  considered, 
since,  as  the  service  on  the  defendant  was 
made  In  Pinellas  county,  where  he  resides, 
and  not  In  Hillsborough  county,  where  the 
note  was  made  payable,  the  defendant  could 
claim  his  privilege  to  be  sued  In  the  county 
of  his  residence  where  he  was  served.  Bee 
Russ  V.  Mitchell,  11  Fta.  80. 

Though  under  section  1397,  General  Stat- 
utes of  1906,  the  writ  may  "run  throughout 
the  state,"  the  defendant  may  plead  his  priv- 
ilege of  being  sued  In  the  county  of  his  res- 
idence in  the  state  unless  the  action  is 
brought  In  a  county  where  the  cause  of  ac- 
tlcm  accrued  and  proper  aerrtoe  Is  made  on 
him  in  that  county. 

Rehearing  denied.  All  concur. 


BBOWN  BOOTH 


4bC9^^Hr  otkw  oases  eee  seme  tosle  and  KST-NXJICBBR  la  all  Ker-Nunbeved  Dlgeels  aad  ladeses 
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(7S  Fla.  239) 

BALL  T.  PBTERSOTT-McNEILL  CO. 
(Sapreme  Court  of  Florida.    Feb.  9,  1017.) 

(SyUt^  by  tite  Court.) 
Trial  «=»169  —  Dibeotxd  Vkbdici  —  Bri- 

DENCB. 

It  is  reversible  error  to  direct  a  verdict  for 
the  defendoDtt  where  ttiere  is  evidence  tendisg 
to  prove  the  issue  substantially  as  made  by  the 
pleadings. 

[Ed.  Note.— For  othtsr  cases,  see  Trial,  Cent 
Dig.  If  164.  166.] 

Error  to  .Glrciilt  Coort,  Pasco  County ;  F. 
M.  Roblest  Judge. 

Action  by  Annie  Ball  agalngt  the  Peterson- 
McNeill  Company,  a  corporation.  Judgment 
tor  d^eadant,  and  ^aintiff  brings  error.  Re- 
versed. 

Annie  Ball,  in  pra  per. 

PBR  CCBIAM.  Annie  Ball  brought  an  ac- 
tion against  the  Peterson-McNeill  Company, 
a  corporation,  for  trespass  upon  lands.  The 
defendant  pleaded  not  guilty,  thereby  putting 
in  issue  "the  trespass  alleged,"  which  la  that 
the  defendant,  on  July  1,  1910,  and  divers 
other  days  and  times  between  said  date  and 
the  commencement  of  the  suit,  June  3,  1912, 
broke  and  entered  certain  described  lands  of 
the  plaintiff  and  cut  therefrom  large  quanti- 
ties of  pine  timber.  The  court  directed  a  ver- 
dict for  the  defendant,  on  which  judgment 
was  rendered  for  the  defttidant,  and  plaintiff 
took  writ  of  error. 

A  discussion  of  the  technical  differences,  If 
any  in  law  really  exist  as  to  the  materiality 
of  allegations  and  proofs  of  time  in  actions 
for  a  single  trespass  and  for  a  continuing 
trespass,  is  not  necessary  In  ttke  disposition 
of  this  writ  of  error. 

It  cannot  be  said  there  Is  no  evidence  tend- 
ing to  prove  the  issue  sa  to  the  commission 
of  a  trespass  substantially  as  alleged,  and 
the  cause  should  have  been  snbmltted  to  the 
Jury. 

Judgment  reversed. 

BROWNE,  C.  J.,  and  TAYLOR,  SHACK- 
LEFORD,  WHITFIELD,  and  ELLIS,  JJ., 
concur. 

(T3  Pla.  191) 

PARRELL  V.  FOREST  INV.  CO. 
(Sapreme  Court  of  Florida.    Jan.  81,  1917.) 
(SifttaTnu  hv  th«  Court.} 

1.  EQUrrT  «=»42(1)— JnaiSDICTION— CONSEKT. 

Where  a  court  of  equity  hears  and  deter- 
mines a  controversy  of  such  character  that  ju- 
risdiction may  be  given  c«isent,  and  ue 
parties,  without  (Ejection  or  question  as  to 
the  mode  of  procedure,  go  on  to  a  hearing, 
□either  should  be  heard  to  complain  after- 
wards as  to  the  court's  joriadictiwo. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  S  119.1 

2.  Partition  ^aSS— EQinrr— Jubisdictiow. 

Where  a  bill  in  equity  has  for  Ita  principal 
object  a  partition  ox  lands,  and  other  ques- 


tions arise  as  to  complainant's  Interests  wbieb 
are  sought  to  be  determined  as  incidental  to  the 
main  relief,  and  such  questions  arose  out  of 
the  relations  existing  between  complainant  and 
defendant  at  the  time  when  the  Incidents  oc- 
curred giving  rise  to  the  differences  betweu 
them,  the  court  will  determine  the  entire  ochl- 
troversy. 

[Ed.  Note.— For  other  cases,  see  Partiti<»w 
Cent.  Dig.  SS  228,  229.] 

3.  Equity  ^=9148(1)— Multifabiouskbss. 

A  bill  in  equity  is  not  necessarily  multi* 
fariouB  because  there  may  be  united  in  It  sev- 
eral causes  of  action.  If  all  the  dlffermt  causes 
of  action  anited  In  the  bill  grew  out  of  the 
same  transaction,  and  all  the  defendants  are 
interested  in  the  same  rights,  the  bill  will  be 
maintained. 

[Ed.  Note.— For  other  cues,  see  Equity,  Cent. 
Dig.  St  841,  847.] 

4.  EqUITT  '3='330(2)  —  tfUI/riFABIOUSNESS  — 

Objection  at  Tbial. 

The  objection  of  multifariousness,  when 
made  for  the  fizst  time  at  the  hearing,  will  not 
he  sustained,  where  Uie  real  point  in  the  con- 
troversy can  he  detennlned  as  well  in  the  one 
cause  as  if  there  were  many  separate  suits,  and 
the  objection  does  not  appear  to  be  so  grave  as 
to  interpose  an  obstade  to  the  proper  adminis- 
tration of  Justice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  I  663.] 

5.  EtjniTT  ^=»147  —  Mttltivabiocsness  — 
OsoimDs. 

In  cmsidering  the  queaticm  of  multifarious* 
oess  the  matter  particularly  Involved  ia  con- 
venience in  the  administration  of  justice,  and 
If  this  can  be  accomplished  by  the  mode  of  pro- 
cedure adopted,  an  objection  for  multifarious- 
ness should  not  be  allowed. 

.  Note.— For  other  case^  see  Sqni^,  Cent. 
I  840.] 

6.  EQtriTT  «=s>39(l)  —  jTrBisDiOTioK  —  De- 
termination OF  AX^  MaTTBBS  PBESBNTEO. 

Where  a  court  of  equity  takes  jurisdiction 
of  a  cause  for  <me  purpose,  it  will  proceed  with 
the  determination  of  all  the  matteis  presented. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  UMr-lOIK  m,  U4.] 

7.  PABTmOlf  «=>81  —  ISStTES  —  COPABTNKB- 

SHIP. 

Where  a  corporatlcm  ratered  Into  copart- 
nership with  an  individual,  and  the  copartner- 
ship transacted  business  and  dissolved,  and  one 
of  the  copartners  seeks  a  partition  of  lands 
held  by  the  members  of  the  partnership  in  com- 
mon, the  court  will  not  consider  the  question 
of  the  validity  of  such  copartnership  where  the 
interests  of  third  parties  are  not  involved. 

[EJd.  Note.— For  other  cases,  see  Airtition, 
Cent.  Dig.  1  22a] 

8.  Appeal  and  Bbbob  «b>1009(1)— Betikw— 

CHANCSLLOB'S  FiNniHOa— U0NCLC8IVENESB. 
^e  chancellor's  findings  and  conclusions  oa 
the  facts  will  not  be  reversed,  unless  it  dearly 
appears  that  be  erred  in  such  condusioos. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3970,  3978.] 

9.  Equity  ^=»345— Anbweb— Tbuth. 

Where  an  answer  to  a  bill  in  equity  is  made 
under  oath,  the  averments  contained  In  it 
which  are  responsive  to  the  bill,  and  set  up 
facts  to  which  other  testimony  could  be  receiv- 
ed, are  to  be  taken  as  true,  unless  disproved  by 
evidence  of  greater  weight  than  the  testimony 
at  one  witness. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  SS  715-724.1 
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10.  BQumr  «=s>S43  —  Ahswbb  —  Btidsnoe  — 
Kuu!  OF  PaAcncB. 

A  Bworn  answer  is  eridence  In  tl)e  aefend- 
antfs  favor  in  bo  far  as  its  itatements  are  re- 
■ponsiTe  to  the  allegations  of  the  bill.  Under 
role  41  of  the  Rnles  of  Practice  in  the  Oourts 
of  Equity  of  the  United  States  as  prescribed 
by  tlie  ^Supreme  Court  of  the  United  States,  and 
amended  ui  1871,  which  by  statate  were  made 
the  Rules  of  Practice  in  Courts  of  Equity  in 
this  state,  the  complainant  in  order  to  avoid 
the  elfect  of  an  answer  was  required  to  ei- 
prestdy  waive  in  the  bill  the  oath  of  the  defend- 
ant to  the  answer. 

[Ed.  Note.— Fot  other  eases,  see  Bqnlty,  Gent 
Die  i  702.] 

11.  Equity  «=>343  — Bnx— Waitbb  of  An- 
swEB  UNDiB  Oath— Ruuis  of  Pbaotics. 

The  new  rules  of  practice  for  the  Courts 
of  Elquity  in  the  United  States  as  promulgated 
by  the  Supreme  Court  of  the  United  States  In 
NovemEwr,  1912,  make  no  i^rovision  for  the 
complainant  waivlne  in  his  bill  an  answer  un- 
der oath,  and  as  the  new  roles  abrogated  the 
old  ones;  and,  as  there  is  no  jvovirion  in  tiie 
rules  prescribed  by  this  court  on  the  subject  as 
applied  to  the  practice  in  the  courts  of  this 
state,  a  complainant  cannot  deprive  the  defend- 
ant of  the  benefit  bis  snsww  tinder  oath  by 
expressly  waiving  It  In-  the  bllL 

[Ed.  Note.— For  other  cases,  see  BqnitTt  Owt. 
Dig.  i  702.] 

12.  EquiTT  «=>340— ANSWra  ttwdke  Oath— 
Enxor  AS  Btidbnok. 

A  sworn  answer  does  not  have  the  effect  of 
evidence  in  defendant's  behalf  as  to  averments 
of  fact  set  up  by  way  of  affirmative  defense, 
nor  as  to  averments  of  fact  which  testimcxiy 
vould  not  be  admissible  to  prove. 

[Ed.  Note.— For  other  cases,  we  Equity.  Cent. 
Dig.  H  6&7-701.] 

18.  OOBPOBATIONS    «S9661(2>— FOBEIQIT  OOB- 

poaATioMS— Suit— Stattjtb. 
Sectitm  26^  of  the  General  Statutes  of 
£?orida,  1906,  does  not  expressly  prohibit  a 
foreign  corporation  from  bringing  a  suit  in  tills 
state  until  it  has  complied  with  the  require- 
ments of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  S  2544.] 

14.  CoRPOBATtONS  ^=>6T2(2) — FOBEION  OOBPO- 

bations— Right  to"  Sue— Objkciioit. 
When  the  defendant  desires  to  raise  the 
question  of  a  foreign  corporation's  right  to 
maintain  a  suit  in  this  state,  the  defense  ^ould 
be  specifically  made. 

CEd.  Note.— For  other  cases,  aee  Corporations, 
Cent  Dig.  I  2646.] 

Appeal  from  Circuit  Court,  St  Johia  Coun- 
ty ;  George  Couper  Glbbs,  Judge. 

Suit  b;  the  Forest  Investment  Company 
against  B.  L.  FarrelL  Decree  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

The  Forest  Investment  Company,  a  foreign 
oorporatlon,  commenced  Its  suit  In  the  circuit 
court  for  St  Johns  county  in  NoTemt>er,  1913, 
against  B.  L.  Farrell  for  partition  of  certain 
lands,  to  declare  a  trust  In  certain  of  them, 
and  for  an  accounting  for  the  proceeds  aris- 
ing from  the  sale  of  cypress  timber  taken 
from  the  said  lands  by  the  defendant 

The  bill  alleges  that  the  complainant  For- 
est Investment  Company,  the  appellee  here, 
Is  a  foreign  corporation  doing  business  In  the 
state  of  Florida,  "having  duly  compiled  with 
the  laws  pertaining  to  foreign  corporations"; 


that  the  complainant  and  B.  L.  Farrell,  the 
appellant  here,  are  owners  in  fee  simple  as 
tenants  In  common  of  the  following  described 
lands,  viz.:  All  of  sections  5,  6,  7,  8,  16,  and 
18.  and  aU  of  section  17  except  the  N.  E.  H 
of  S.  BL  ^4,  aU  In  T.  9  S.,  B.  29  H,  In  St  Johns 
county,  and  consisting  of  about  4,447  acres  of 
land.  Also  all  of  sections  32  and  33,  and  all 
of  section  31  except  the  W.  ^  of  N.  W.  % 
and  S.  E.  %  of  N.  W.  %  In  T.  8  S..  R.  29  B. 
That  Farrell  acquired  the  title  to  said  land, 
except  120  acres  in  section  31  described  as 
the  S.  %  of  S.  W.  %  and  N.  W.  ^4  of  S.  W. 
\i,  from  R.  C.  Wilson  and  wife,  and  conveyed 
to  complainant  an  undivided  one-third  Inter- 
est In  it ;  that  the  120  acres  above  described 
man  parchaaed  by  Farr^  from  the  Model 
Land  Oompany,  a  corporatlffli,  bat  that  be- 
fore the  purchaae  Farrell  npresented  to  com- 
plainant the  neoeni^  for  the  pordiftse  oC 
that  tract  fay  complainant  and  Farrell,  and 
after  complainant  agreed  that  It  should  be 
bought  by  Farrell  ft  Co.,  in  which  complain- 
ant had  a  third  interest  Farrell  took  the 
title  in  his  own  name;  that  ¥400  of  the  pur- 
chase price  of  the  land  was  paid  with  the 
funds  of  the  company,  and  complainant  was 
ready  to  pay,  and  tendered,  the  balance  of  its 
part  in  the  purchase  price;  that  by  reason 
of  these  facts  complaliiant  was  entitled  to  a 
third  Interest  In  the  120-acre  tract  and  Far- 
rell should  be  declared  to  hold  the  same  in 
trust  for  complainant 

That  the  S.  %  of  BectloffS  T.  9  S.,  R,  29  E., 
was  sold  by  complainant  and  Farrell  to 
Charles  Y^vlngton  upon  Farrell's  represen- 
tation that  It  was  to  their  interest  to  sell, 
that  it  was  sold  for  a  price  lower  than  Its 
value,  of  which  complainant  was  Ignorant 
and  that  after  the  sale  Farrell  within  a 
month  purchased  it  from  Yelvlngton  In  his 
own  name,  and  thereby  sought  to  profit  by 
the  transaction  at  the  expense  of  complain- 
ant The  complainant  offered  to  return  to 
Farrell  the  money  received  by  it  from  the 
sale,  and  claimed  that  by  reason  of  this 
transaction  Farrell  should  convey  to  com- 
plainant a  third  Interest  In  said  lands.  The 
complainant  prayed  that  both  the  above-de- 
scribed tracts  of  land  be  included  in  the  peti- 
tion. 

The  bill  also  alleged  that  in  February, 
1911,  the  complainant  conveyed  to  Farrell  Its 
"undivided  third  Interest  In  the  license  and 
right  to  cut  box  and  work  for  turpentine 
purposes  all  the  pine  timber  suitable  for  such 
purposes  for  a  period  of  three  0)  years"  up- 
on all  the  lands  above  described  except  the 
W.  H  of  the  N.  W.  14  and  the  S.  E.  ^4  of 
N.  W.  14  of  section  31  in  T.  8  S.,  R.  20  B. 
The  bill  further  alleges  that  the  lands  above 
described  are  owned  by  the  complainant  and 
Farrell  In  common,  the  complainant  having 
a  one-third  Interest  and  Farrell  a  two-thirds 
interest;  that  Farrell  has  cut,  removed,  and 
I  sold  the  cypress  and  other  timber,  other  than 
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die  ploe  timber  from  ttie  land  without  an- 
thority  from  complainant ;  that  the  proceeds 
have  been  applied  to  defendant's  own  tue 
and  nerer  acoonnted  to  complainant  for  the 
aame.  ■ 

The  bni  wairea  an  answer  under  oath,  and 
prays  that  the  complainant  may  be  decreed 
to  bare  a  third  interest  In  common  wfth  Far- 
rell  in  the  S.  H  of  S.  W,  %  and  N.  W.  %  of 
S.  "W.  %  of  section  31,  T.  8  S.,  R.  29  E.,  upon 
the  payment  by  complainant  to  Farrell  of 
^66.67  tendered  as  alleged ;  that  Farrell  be 
required  to  convey  to  the  complainant  a 
tblrd  Interest  In  the  S.  ^  of  section  8,  T.  9 
S.,  R.  20  EL,  npon  the  payment  to  Farrell  of 
the  money  received  by  complainant  witti  in- 
terest as  lU  share  of  the  price  of  same  re- 
celved  from  Telvlngton;  that  a  partition  of 
the  lands  be  decreed  to  be  made,  and  that  if 
the  land  cannot  be  partitioned  wlthont  Injas- 
tice  to  the  p&rtles.  It  be  sold  and  the  proceeds 
of  the  sale,  aftor  paying  costs  and  a  reason- 
able attorney's  fee,  be  dlrlded  between  the' 
complainant  and  defendant  according  to  their 
respective  rights ;  that  tbdr  rights  be  ascer- 
tained and  declared,  and  that  an  account  be 
taken  of  the  cypress  and  other  timber  exc^t 
pine  timber  that  has  been  cnt,  removed,  and 
sold  by  Farrell,  and  that  he  be  decreed  to 
pay  to  the  complainant  Its  part  thereof  that 
may  appear  to  be  due,  the  complainant  on 
Its  part  to  pf^  to  the  defendant  what,  If  any- 
thing, shall  appear  to  be  due  from  It  to  the 
defendant  upon  taking  the  account;  that 
Farrell  be  restrained  from  collecting  and  re- 
ceiving any  money  from  the  sale  and  disposi- 
tion of  any  more  cypress  and  other  timber 
except  pine  timber  from  the  said  lands,  and 
for  general  relief  and  Bubp<eDa. 

The  bill  was  answered  by  Farrell  under 
oath,  in  which  It  was  admitted  that  com- 
plainant and  defendant  owned  sections  C,  6, 
7,  8,  10,  and  17,  except  M.  E.  ^  of  S.  E.  ^, 
and  section  18  in  T.  9  S.,  R.  29  E.  The  an- 
swer draied  that  they  owned  any  lands  in 
sections  31,  32,  and  33  In  T.  8  S.,  R.  29  E.  It 
avers:  That  defendant  bought  the  land  In 
section  81  during  the  spring  of  1910  from  the 
Florida  East  Coast  Railway  Cktmpany  for 
the  sum  of  $1,200  upon  the  following  terms, 
viz.:  One-third  cash  and  Interest  on  defer- 
red payments.  That  defendant  drew  a  draft 
on  the  Peninsular  Naval  Stores  Company  for 
$400  of  the  purchase  price,  and  the  same  was 
charged  to  the  turpentine  account  of  Farrell 
&  Co.  That  about  the  same  time  he  bought 
40  acres  of  land  In  section  31  and  gave  his 
check  for  a  third  of  the  purchase  price.  That 
In  February,  1911,  he  bought  the  turpentine 
interest  of  Farrell  &  Co.  from  the  complain- 
ant. In  which  the  draft  for  $400  was  charged 
to  defendant  who  paid  the  amount  in  fulL 
That  In  1911  he  paid  the  Florida  East  Coast 
Railway  In  full,  and  received  a  deed  from 
the  Model  Land  Company  for  the  120  acres. 
It  denies  that  complainant  has  any  interest 
in  any  lands  in  section  31,  and  admits  that 
defendant  and  hla  wifo  oonvflveii  to  com- 


plainant an  **QDdlTlded  one-third  Interest  la 
and  to  the  lands  then  owned  by  the  defwd- 
ant" 

The  answer  denies  that  defendant  In  1911 
made  any  representations  to  the  complainant 
as  to  the  necessity  for  the  purchase  of  the 
120  acres  in  section  31,  but  in  1910  defendant 
did  r^resent  the  necessity  of  the  pnrdiase 
of  the  land  for  an  outlet  to  their  lands,  but 
complainant  complained  of  the  price,  and  de- 
fendant purchased  it  on  bis  own  account  It 
admits  that  complainant  sold  ito  interest  In 
the  tuipentlne  licenses  In  1911  as  alleged,  but 
that  the  account  of  Farrell  &  Co.  was  <diarg- 
ed  to  defendant,  in  whldi  the  $400  paid  for 
the  120  acres  In  section  31  was  Induded,  and 
that  when  the  sale  was  made  all  licenses  had 
expired  except  upon  sections  6,  7,  and  18,  In 
T.  0  8.,  B.  29  E.  It  denies  that  complainant 
was  l^orant  of  the  value  of  the  land  aold 
to  Yelvington,  the  S.  %  of  section  8,  T.  9  S.,  B. 
29  E. ;  that  the  sale  was  made  in  good  faith, 
as  was  also  the  sale  back  from  Yelvington  to 
defendant  The  answer  avers  that  the  sale 
was  pkade  because  of  the  remoteness  of  the 
land  from  railroad  and  post  office  conven- 
iences, and  sets  out  the  facts  attending  the 
sale  and  reasons  therefor,  all  of  which  It  is 
alleged  compl^nant  had  full  knowledge.  It 
Is  averred  that  when  the  land  was  sold  the 
log  road  of  the  Upchurcli  Lumber  Comjiany 
was  regarded  as  the  south  line  of  the  sec- 
tion, and  the  land  was  sold  to  Yelvington 
with  that  understanding  between  complain- 
ant and  defendant;  after  the  sale  a  survey 
showed  that  the  line  was  further  south  and 
"took  In  the  bouse"  In  which  defendant  was 
living;  that  defendant  then  purchased  the 
land  back  from  Yelvington.  paying  him  tot 
all  Improvements  he  had  made;  "that  tills 
purchase  bad  nothing  to  do  with  the  partner- 
ship matters  of  R.  L.  Farrell  &  Co.,  and  was 
done  with  the  full  understanding  of  petition- 
er and  Its  officers."  The  answer  denies  that 
all  the  lands  described  in  the  bill  are  subject 
to  partition,  and  denl^  that  complainant  has 
a  third  Interest  in  all  of  the  lands  described 
In  the  bill.  The  answer  dmles  the  allega- 
tions of  the  bill  as  to  ownership  In  commm 
between  complainant  and  defendant  of  the 
lands  described;  that  the  defendant  has 
tried  to  make  a  settlement  with  complainant 
of  the  "personal  and  real  property  In  which 
It  has  an  Interest,"  but  the  complainant  baa 
refused  all  offers  of  the  defendant  It  ad- 
mlts  that  the  defendant  has  cut  the  cypress 
timber  from  the  lands  to  the  extent  of  about 
"84,000  or  30,000  ties,"  but  that  the  cypress 
timber  was  his  separate  property,  which  he 
bought  from  R.  C.  Wilson  and  wife  when  he 
purchased  the  "other  timber"  from  them,  and 
defendant  paid  them  therefor,  and  complain- 
ant never  paid  any  part  of  the  price  thereof; 
that  defendant  stated  these  facts  to  com- 
plainant,  who  kuew  that  it  had  no  interest 
In  the  cypress  timber  on  the  lauds  of  "R.  L. 
Farrell  &  Co.";  and  denies  that  complainant 
la  entitled  to  anj  port  of  the  mon^  wtibft 
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defendant  realized  from  tlie  sale  thereof; 
that  In  1907,  Then  defendant  pnndiaaed  the 
lands  in  T.  9  &.  R.  29  £!..  from  H.  G.  Wilson 
and  wife,  "together  with  the  turpentine  privi- 
lege and  leases,"  that  Wilson  claimed  that 
the  cypress  timber  belonged  to  the  estate  of 
his  father,  H.  S.  WUson,  and  defendant  then 
purchased  It;  that  the  cypress  timber  was 
not  mentioned  In  the  deed,  and  formed  a 
separate  transactloiL  The  tenth  paragraph 
of  the  answer  is  given  herewith  In  full;  It 
Is  as  follows: 

'"Hiis  defendant,  further  answering,  says: 
That  dnrlns  Jatiuarr  or  Februarri  190^  Penin- 
snlar  Naval  Stores  Company  sent  a  man  to  in- 
spect the  lands  and  timber  purchased  by  the 
defendant  from  Wilsfm.  and  it  was  proposed  to 
tlie  dtfendant  that  the  Peninsular  Naval  Stores 
Oompany  would  buy  a  half  interest  in  the  said 
lands,  and  that  said  oompany  would  put  in 
the  money  to  finance  it,  and  would  also  buy 
11.000  acres  of  land  adjoining  the  lands  bought 
by  the  d^endant  from  Wilson.  The  defend- 
ant refused  to  give  a  tme-half  Interest,  but  did 
agree  to  sdl  the  Peninsular  Naval  Stores  Oom- 
pany an  undivided  one-third  interest  uiwn  the 
condition  that  they  would  put  np  the  cash  to 
boy  the  11>000  acres  of  land  wh^  the  business 
needed  the  timber,  niat  the  defendant  sent 
tbe  deed  he  recdved  trmn  A.  C  Wilson  and 
wife  to  complainant,  and  that  the  deed  whidi 
was  drawn  by  complainant's  officers  was  from 
the  defendant  and  wife  to  Forest  Investment 
Company;  the  cypress  tisaber  was  not  accepted 
from  that  deed,  and  was  not  included  in  the 
deed.  This  defendant  further  says  that  when 
he  approadied  the  complainant  and  requested 
it  to  buy  the  11,000  acres  adjoining  the  Wilson 
land  pardiased  by  defendant^  Mr,  Blount,  one 
of  cpmplainant's  officers,  said  the  price  was 
Coo  nigh,  and  refused  to  boy  it,  but  tha.t 
said  land  has  since  sold  for  a  much  greater 
price,  and  that  said  refusal  greatly  endamaged 
the  defendant,  and  that  said  complainant  then 
and  there  failed  and  refused  to  keep  its  part- 
nership promise  end  to  buy  said  land  or  to  ad- 
vance the  money  for  the  purchase  of  the  same." 

The  answer  then  denies  that  the  complain- 
ant is  entitled  to  the  relief  prayed,  or  any 
part  thereof,  prays  the  same  advantage  of 
the  answer  as  If  he  had  pleaded  or  demurred 
to  the  UU,  and  prays  to  be  dismissed  with 
costs. 

Tbe  record  does  not  show  that  any  repli- 
cation was  flled,  but  does  contain  a  recital 
of  an  order  by  the  court  appointing  a  special 
master. 

The  special  master  attached  to  the  r^rt 
of  his  fi^dlngs  all  the  evidence  adduced  be- 
fore bim.  The  report  sets  out  fully  the  spe- 
cial master's  flndli^  and  the  reasons  upon 
which  he  based  fbsm,  and  contains  a  state- 
ment that  it  had  been  agreed  by  the  BoUd- 
tors  for  the  respective  parties  that  If  the 
master  should  find  that  the  complainant  was 
entitled  to  an  accounting,  he  should  state 
in  the  report  the  "amounts  be  Connd  due, 
without  further  testimony." 

The  tvedal  mastw  r^rted  his  findings  to 
be:  First,  that  the  120  acres  of  land  located 
in  section  81  and  particnlarly  described  in 
both  the  bill  and  answ^,  was  paid  for  partly 
with  fmids  ct  the  complainant  and  defendant 
as  B.  L.  Fartell  &  Co.,  whose  aoeonnt  was 
carried  with  tbe  Peninsular  Naval  Stores 


J  Company,  naval  stores  factors,  and  was  not 
paid  by  the  defendant  Individually;  second, 
that  the  8.  %  of  section  8.  which  the  com- 
plainant and  defendant  agreed  to  sell  to  Yel- 
vington  because  of  the  reasons  advanced  by 
the  defendant,  but  which  shortly  after  the 
execution  of  the  deed  were  discovered  to  be 
unfounded,  and  was  thereupon  repurchased 
by  Farrell  from  Yelvlngton,  should  be  held 
by  the  defendant  for  the  benefit  of  himself 
and  complainant  The  master  does  not  find 
that  there  was  any  misrepresentation  by  the 
defendant  to  the  complainant  in  this  trsiisac- 
tlon,  but  found  that,  In  view  of  the  mistaken 
circumstances  under  which  the  sale  was 
made  to  Yelvlngton,  and  the  relations  .ezlstr 
Ing  between  complainant  and  defendant,  the 
latter  should  have  recovered  the  land  tor 
their  joint  benefit  It  was  also  pointed  out 
by  the  master,  whose  report  was  very  thor- 
ough and  comprehensive  and  showed  a  most 
careful  examination  and  analysis  of  the  evi- 
dence, that  the  deed  from  the  complainant 
and  defendant  to  Yelvlngton  did  not  describe 
the  land  at  all.  and  that  the  legal  title  there- 
fore did  not  pass.  And  although  the  plead- 
ings did  not  mention  the  mistaken  descrip- 
tion, the  master  found  the  eaultles  to  be  with 
complainant  and  that  the  deed  to  Yelvlng- 
ton should  be  treated  as  a  nullity ;  the  legal 
title  remaining  In  the  defendant  and  com- 
plainant as  before  the  attempted  conveyance. 
The  master  did  not  allow  defendant  credit 
for  any  improvements  upon  the  land  which 
were  made  for  the  purpose  of  agriculture, 
upon  the  ground  that  the  evld^ice  showed 
that  tbe  land  was  unfit  for  agriculture  be- 
cause of  the  Imtrasslblllty  of  draining  It 
which  defendant  knew;  that  drainage  was 
a  remote  possibility,  and  that  "complainant 
should  not  be  chained,  nor  defendant  credit- 
ed, with  the  expense  of  Improvements  whldU 
must  have  been  so  obviously  ill-advised 
third,  the  master  found  against  the  defend- 
ant's contention  that  the  complainant  had  no 
Interest  In  the  cypress  timber  upon  the  lands, 
but  found  that  the  comidainant  had  a  one- 
third  Interest  therein,  and  was  therefore  eor 
titled  to  one-third  of  the  proceeds  derived 
from  tbe  sale  of  the  cross-ties  made  tbwe- 
from  and  sold  by  defaidant;  that  the  com- 
plainant should  pay  to  the  defendant  one- 
third  of  the  price  which  defendant  paid  to 
Yelvlngton  upon  the  repurchase  of  tbe  S.  % 
of  section  8,  with  interest;  that  the  com- 
plainant was  entitled  to  a  partition  of  the 
lands  described  In  the  amended  bill;  that 
the  value  of  the  lands  was  |20,000;  that  the 
value  of  the  cross-ties  and  cedar  cut  from 
the  lands  by  the  defmdant  was  94,220^78,  of 
which  tbe  complainant  was  entitled  to  one- 
third  ;  that  the  complainant  had  paid  taxes 
upon  the  lands,  and  was  oitltled  to  a  r^nd 
of  two-tblrds  oC  the  amount  from  defmdant 
the  amount  of  whidi  tbe  master  found  to  be 
Tbe  master  allowed  an  attorney's 
fee  of  92,400^  two-tbirds  of  wbkb  fthonld  be 
paid  by  tbe  defendant,  and  the  costs  amount- 
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Ing  to  f72  flbonld  be  paid  In  like  proportion 
by  them. 

Tbe  defendant  by  bis  solicitor  filed  eroep* 
Uons  to  this  report,  and  In  saxSi  exceptions 
pointed  out  parUcolarly  tSie  finding  of  tbe 
master  to  wblch  exception  -was  taken.  The 
exceptions  qnestloned  tbe  correctness  ot  tbe 
master's  findings:  filrst,  as  to  the  interest 
of  complainant  in  tbe  120  acres  of  land  in 
sectlmi  81;  second,  as  to  complainant's  In- 
terest In  tbe  S.  %  of  seetlon  8,  Inrolred  in 
Qie  TdTington  transaction;  third,  as  to  the 
number  and  value  of  the  cross-ties  cut  from 
the  land  and  tbe  complainant's  Interest  there- 
in; fbnrtb.  as  to  the  finding  that  tbe  defend- 
ant never  repaid  the  $400  to  the  Peninsular 
Naval  Stores  Company,  which  amount  was 
used  to  make  tbe  first  payment  on  the  120 
acres  purchased  in  section  81;  fifth,  as  to 
the  finding  In  which  defendant  was  not  al- 
lowed credit  for  expenses  for  improvements 
on  the  south  half  of  section  8;  ^xth,  as  to 
the  value  of  the  lands;  seventh,  as  to  the 
finding  that  defendant  had  received  $4^.78 
from  timber  cut  from  the  land  "In  which  the 
complainant  is  entitled  to  one-third";  eighth, 
as  to  the  amount  of  solicitors'  fees;  ninth,  as 
to  the  finding  that  complainant  was  entitled 
to  the  relief  prayed,  subject  to  tbe  modifica- 
tions and  conditions  stated  in  the  report; 
and,  tenth,  as  to  each  and  every  of  the  find- 
ings and  report  of  the  master. 

The  final  decree,  which  was  rendered  in 
June,  1915,  confirmed  the  master's  report  and 
finding  as  to  tbe  facts  and  equities  with 
some  modifications.  The  decree  adjudged 
that  the  defendant  held  an  undivided  third 
interest  In  the  120-acre  tract  in  section  31  in 
trust  for  the  complainant,  and  ordered  a  con- 
veyance thereof  to  complainant  upon  the  pay- 
ment by  It  to  the  defendant  of  ^66.67,  with 
l^ial  Interest  from  May  25,  1911,  to  the  date 
of  payment;  that  the  defendant  held  an  undi- 
vided ooe-ttilrd  Interest  in  the  S.  ^  of  sec- 
tion 8,  T.  9  S.,  B.  29  E.,  in  trust  for  complain- 
ant and  conveyance  thereof  should  be  made 
by  defendant  to  complainant  upon  payment 
by  the  latter  to  the  former  of  tbe  sum  of 
9266.67,  With  1^1  Interest  from  June  22, 
1911 ;  that  tbe  equities  were  with  tbe  com- 
plainant as  to  tbe  matter  of  the  accounting 
for  the  proceeds  of  tbe  sale  of  the  cypress 
and  cedar  sold  by  tbe  defendant  from  the 
land,  and  approved  the  finding  of  the  master 
as  to  tbe  amount  received  by  tbe  defendant 
tberefnxn,  namely,  $4i22(h78,  and  ordered 
tbe  defendant  to  pay  to  the  complainant  <me- 
thlrd  of  that  amount,  and  In  di^ult  of  the 
payment  fbr  80  days  tbe  complabiant  to  have 
execution  Uwrefor,  and  a  Uen  upon  tbe  lands 
of  defendant  set  apart  to  him  in  the  partition 
or  In  tbe  evoit  of  a  sale  of  tbe  lands  under 
the  court's  order  upon  the  defendant's  share 
of  the  proceeds  of  the  sale;  that  the  defend- 
ant owes  to  the  complainant  $240.46  on  ac- 
count of  the  taxes  paid  by  complainant  on 
the  lands,  wld<^  amount  defendant  was  re- 


quired to  pay  wlQiln  80  days,  and  In  default 
thereof  the  complainant  citumld  have  exeen- 
ttoa  tbentor  and  a  lien  upon  the  defendant** 
lands  set  apart  to  Um  In  tlie  partUlmi,  or 
upon  his  part  of  the  proceeds  of  the  sale  of 
tbe  lands  as  before.  The  sura  of  $2,000  was 
allowed  as  soUdtors'  fees,  twp-thlrds  of 
which  was  decreed  to  be  paid  by  Uie  defend- 
ant, for  whitib  tbe  solidton  were  decreed  to 
have  a  Hen  upon  the  lands  Involved  In  the 
suit  In  the  event  at  the  iSailore  of  the  parties 
to  pay  tbe  same  within  30  days;  that  tbe 
special  master  be  allowed  $222  tm  his  serv- 
ices to  be  paid  In  the  same  proportion, 
complainant  and  d^ndant,  and  a  lloi,  as 
aforesaid,  upon  tbe  lands  or  proceeds  of  tbe 
sale  thereof,  and  the  costs  to  be  pcdd  In  the 
proportion  of  one-third  by  complainant  and 
two-thirds  by  the  defendant;  that  upon  the 
paymoits  being  made  by  complainant  to  de- 
fendant as  decreed,  and  the  deeds  executed 
by  defendant  to  ctxnplalnant  as  decreed,  the 
complainant  will  be  entitled  to  and  lawfully 
seised  in  fee  simple  of  an  undivided  one-third 
Interest,  end  the  defendant  of  an  undivided 
two-thirds  interest  In  tbe  120  acres  of  land  in 
and  to  tbe  S.  W.  %  and  the  N.  W.  %  of  S. 
W.  14  of  section  81.  T.  8  S.,  R.  29  R,  and  tbe 

5.  ^  of  section  8,  T.  9  S.,  B.  20  E. ;  that  the 
complainant  is  seised  In  fee  simple  of  an  un- 
divided one-thtrd  Interest,  and  the  defendant 
of  an  undivided  two-thirds  interest,  in  tbe 
following  described  lands :  all  of  sections  S. 

6,  7.  N.  %  of  section  8,'  all  of  section  1^  and 
all  of  section  17  except  tbe  N.  E.  %  of  S. 
E.  M  thereof,  and  all  of  section  18  In  town- 
ship 9  S.,  Bange  29  E.  Partition  of  the  lands 
was  ordered  to  be  made  as  soon  as  the  pay- 
ments were  made  by  the  complainant  and 
conveyances  executed  by  the  defendant  as 
directed.  Commissioners  were  appointed  to 
make  partition  and  report  their  acti(»i8  and 
doings  to  tbe  court.  From  this  decree  an  ap* 
peal  was  taken  by  tbe  defendant. 

W.  W.  Dewhurst,  of  St.  Augustine,  and  H, 
L.  Anderson,  of  Jacksonville,  fOr  an>ellant. 
MacWilliams  &  Bassett  and  David  B.  Dun- 
ham, all  Of  St.  Augustine,  for  appellees 

ELLIS,  J.  (after  stating  On  facta  mm 
above).  [1]  Tbe  appellant  insists  that  tbe 
bill  fliiows  upon  its  foce  that  the  court  was 
without  Jnrlsdlction,  and  therefore  upon  the 
final  hearing  should  have  been  dismissed,  not- 
withstanding tbe  answer.  It  la  cmtended 
that  the  bill  merely  seeks  an  accounting  be< 
tween  copartners,  while  praying  for  partition 
of  lands,  and  that  partltl<m  of  partnersh^ 
lands  cannot  be  decreed  until  the  equities  be- 
tween the  partners  have  been  settled;  that 
the  bill  seeks  to  adjudicate  the  rlghU  of  the 
parties  upon  such  a  variety  of  subjects  so  dif- 
ferent in  character  ttiat  Hiey  should  not  be 
litigated  In  we  suit  It  Is  pointed  out  that 
the  bill  seeks  to  establish  a  resulting  trust 
In  certain  lands,  an  accounting  between  co- 
partners, to  soidiarge  a  partqenhlp  ucoont 
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and  a  parUtton  of  lands  li«ld  by  covartneim 
It  Is  true  that  the  answer  contains  no  demur- 
rer  to  tbe  bill  npon  anj  q?edltc  ground ;  bat, 
Inasmuch  as  the  answer  sets  up  many  mat- 
ters of  defense,  connsel  seek  the  benefit  there- 
Crom  either  by  way  ct  answer,  plea,  or  de- 
mnrrer.  If  the  court  was  not  wholly  Incom- 
petent to  grant  tbe  relief  sought  In  the  bill, 
the  method  pursued  to  qvesti<Ht  the  form  of 
the  bill,  or  the  court's  jurisdiction,  we  think, 
would  not  aralL  No  question  was  raised  un- 
til after  the  testimony  was  taken  (If  tlien)  as 
to  whether  the  court  had  Jurisdiction  to  en- 
tertain a  bill  for  partition,  to  establish  a  re- 
sulting trust,  and  for  an  accounting.  There 
are  subjects  which  a  court  <^  equity  has  no 
power  to  hear  and  determine,  even  by  consent 
of  parties,  but  If  the  subject-matter  be  of 
such  chsracter  that  jurisdiction  may  be  con- 
ferred by  consent,  the  defendant  will  not  be 
heard  to  complain  if  he  makes  no  objection  to 
a  hearing,  but  participates  inUL  In  this  case 
a  master  was  appointed,  much  testimony  was 
taken  and  a  decree  rendered  upon  the  merits 
against  the  defendant,  who  then  makes  ob- 
jection here  to  the  court's  jurisdiction.  See 
Central  Elevator  Co.  v.  People  ex  rel.  Mo- 
loney, 174  ni.  203,  61  N.  E.  254,  43  L.  R.  A. 
658;  Brewster  v.  Oolegrove,  46  Conn.  105; 
Page  V.  Toung,  106  Mass.  313 ;  Detroit  Motor 
Co.  V.  Third  Nat.  Bank.  Ill  Mich.  407,  69  N. 
W.  726;  Whiting  v.  Root,  52  Iowa,  292,  3  N. 
W.  134;  Cutting  v.  Dana,  25  N.  J.  Eq.  265; 
Baron  v.  Kom,  127  N.  X.  224,  27  N.  E.  804; 
Mayo  V.  Muichle,  3  Munf.  (Va.)  358 ;  United 
Shoe  Madilnery  Co.  v.  Holt,  185  Mass.  97,  69 
N.  E.  1056;  Richmond  v.  Bennett,  205  Pa. 
470,  55  Atl.  17.  Tlie  rule  has  several  times 
been  recognized  by  this  court.  See  Griffin  v. 
Orman,  9  Fla.  22;  Williams  v.  Wetmore,  51 
Fla.  614,  41  South.  545;  De  Cottes  r.  Clark- 
son,  43  ria.  1,  29  South.  442;  Rivas  v.  Sum- 
mers, 83  Fla.  639,  15  South.  319.  See,  also, 
10  a  0.  L.  868  and  authorities  dted. 

in  This  bill  had  fbr  its  prindpal  <ri>ject  a 
partition  of  the  lands  owned  in  commcHi  by 
appellant  and  appellee,  which,  exdnslve  of 
the  lands  In  T.  8  S.,  R.  29  E.,  amounted  to 
4,447.41  acres,  a  one-third  Interest  In  which 
Farrell  ccmveyed  to  the  Forest  Investment 
Company  In  1906.  The  avreage  In  T.  8  S., 
B.  29  B.,  amounted  to  about  1800  acres  ac- 
ceding to  the  deed  from  Farrell  to  the  For- 
est Investment  Company,  whldi  lands  were 
also  described  la  the  bill.  So  far  as  the 
acreage  was  concerned,  a  tenancy  In  common 
was  alleged  to  exist  between  the  complainant 
and  defendant  as  to  all  of  It  There  were  two 
tracts  of  land  embraced  In  the  lands  above 
referred  to,  concemlDg  whldi  guestlcmB  had 
arisen  as  to  complainant's  interest,  which 
questions  the  court  was  asked  to  determine 
as  Incidental  to  the  main  relief  sought  by 
the  bill.  Those  questions  arose  out  of  the 
relations  existing  between  complainant  and 
defendant  at  the  time  when  the  incidents  oc- 
curred giving  rise  to  the  dllEerences  between 


Oiem.  TbB  Forest  Investmoit  Company  and 
the  defendant  were  interested  together  as  co- 
partners In  a  tnrpoitlne  business;  thdr  jdnt 
account  was  carried  by  the  Peninsular  Naval 
Stores  Company  under  the  name  of  IL  L. 
Farrell  ft  Co.  In  this  business  fhe  Forest  In- 
vestment Cmnpany  owned  a  <me-third  inters 
est  It  owned  as  purdiaser  trim  Farrell  an 
undivided  one-third  Interest  In  the  lands  de- 
scribed. As  incident  to  t£e  turpentine  busi- 
ness ot  this  partnership,  by  reason  of  con- 
siderations whldi  arose  affecting  that  interest 
and  business,  the  two  transactions,  one  In- 
volving the  S.  H  of  section  8,  and  the  other 
the  S.  %  and  N.  W.  %  of  S.  W.  of  section 
31,  occurred.  According  to  complainant  these 
transactions  were  of  such  character  and  so  af- 
fected by  the  trust  relation  which  existed  be- 
tween the  two  parties  that  in  equity  and 
good  conscience  the  act  of  tbe  defendant  was 
the  act  of  the  partners  and  the  transactions 
were  for  their  Joint  interest  This  question 
was  Incidental  to  the  main  relief  sought,  and 
cannot,  in  tbe  view  we  have  of  the  evidence, 
be  considered  as  tbe  principal  object  of  the 
suit;  it  certainly  was  not  according  to  the 
bill.  Tbe  partnership  had  terminated.  The 
parties  were  merely  tenants  in  common  of 
the  lands.  One  of  them  sought  a  partition 
which  he  had  a  right  to  ask  for.  It  was  dis- 
covered that  his  cotenant  had.  not  as  part- 
ner in  the  turpentine  business,  but  as  one  of 
the  owners  of  the  land,  denuded  it  of  a  large 
quantity  of  cypress  and  cedar  which  he  sold 
and  converted  the  proceeds  thereof  to  hln 
own  use  to  the  exclusion  of  his  cotenant. 
The  accounting  prayed  for  in  tliis  transac- 
tion of  the  defendant  was  the  other  matter 
concerning  which  complainant  asked  relief. 
It  was  incident  to  the  main  purpose  of  the 
bill,  and  grew  out  of  the  relations  of  the 
parties  as  cotenants  of  the  lands  sought  to  be 
partitioned. 

[3-1]  The  objectim  that  the  bill  was  mul- 
tifarious, we  think,  Is  not  well  founded.  A 
bill  is  not  necessarily  multifarious  because 
there  may  be  united  In  It  several  causes  of 
action.  If  all  the  different  causes  of  action 
nnited  in  the  bill  grew  out  of  tbe  same  trans- 
action, and  all  the  defendants  interested  In 
the  same  rights,  etc.,  the  bill  will  be  main- 
tained. Where  the  subject-matter  of  the  con- 
troversy is  Incumbered  with  many  conflict- 
ing claims,  equity  will  entertain  a  suit  for 
det^minlng  and  adjusting  all  these  interests 
at  once.  Tbe  objection  of  multifariousness, 
when  made  for  the  first  time  at  the  hearing, 
will  not  be  allowed  where  the  real  point  in 
controversy  can  l>e  determined  as  well  in  the 
<Hie  court  as  If  there  were  many  separate 
snlts.  The  objection  In  this  cause  does  not 
appear  to  be  so  grave  as  to  interpose  an  ob- 
stacle to  tbe  pr<^r  administration  of  Jus- 
tice, and  therefore  should  not  be  allowed. 
See  10  R  C.  L.  42&-435;  Nelson  v.  Hill,  6 
How.  (U.  S.)  127,  12  U  Ed.  81;  Brlges  v. 
^rry,  96  U.  S.  401,  24  U  Ed.  890;  Hefner 
v.  Northwestern  Mat  Uf«  Ins.  Oo,  128  U.  &( 
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747.  8  Snik  Ot  887,  81  Li  Ed.  809;  HamUton 
T.  WUtrldge^  U  Hd.  128,  60  Am.  Dec.  184; 
Hcaidexson  t.  Farlej  Nat  Bank,  128  Ala.  S47, 
26  SontlL  226,  82  Am.  St  Bep.  140;  Vim  T. 
Rosaer,  162  Ala.  S04.  00  Sontb.  287, 186  Am. 
St  Bep.  07;  Emerson  t.  Galther,  103  BCd. 
564,64AtL26,8LB.A.(N;.8.)788,7  Ann. 
Oaa.  1114;  Johnson  t.  Blacfc,  108  Ta.  477,  48 
&B.688.68UB.A.264,  106  Am.  St  Bepw 
80a  In  dealing  with  the  qnestlai  of  moltl- 
farlonaneas  tJie  matter  parttoilarly  to  be 
cooddered  Is  ccmTenlenoe  In  the  admlnlatra- 
tlon  of  Justice,  and  If  this  Is  acconqillahed 
by  the  mode  of  procedore  adapted,  the  ob< 
JeeUon  will  not  lie.  This  Is  the  prlndiOe  iip< 
on  which  the  courts  act  In  determining  the 
T^idlty  of  an  objectUm  of  that  diaractor. 
It  Is  no  irt>jectlon  that  there  are  aemal  cans- 
cs  at  action.  Tbey  arose  from  the  htddlng  of 
thia  larse  tract  of  land  in  cunmon  Itetweoi 
the  oonplainant  and  defaidast  Oonratoice 
was  sabserved  and  expenses  and  cost*  re- 
duced by  the  procedure  adopted.  Mo  one 
can  be  said  to  have  been  Inconvenienced,  and 
the  court  had  power  to  settle  all  the  duea- 
tlons  presented.  Baring  taken  Jurisdiction 
of  the  cause  tar  one  purpose,  the  court  had 
power  to  proceed  with  the  determination  of 
all  the  matters  presented.  See  Taylor  t. 
Florida  East  Ooast  B.  Oo,  04  Fla.  680,  40 
Sonth.  074,  16  lb  B.  A.  (N.  SO  307,  127  Am. 
St  B«p.  150:  HlUer  LonlsrUle  ft  N.  B. 
Co.,  88  Ala.  274,  4  South.  842,  8  Am.  St  Rop. 
722;  Allen  r.  Elder.  76  Ga.  674*  2  Am.  St 
Rep.  63 :  Thomas  r.  Thomas,  200  lU.  354,  90 
N.  a  846.  35^U  &  A.  (N.  8.)  1158,  Ann.  Cas. 
1812B,  844;  Dosgett  T.  Hart.  0  Fla.  216,  53 
Am.  Dee.  464;  Griffin  v.  Friea,  28  Ela.  173,  2 
South.  266,  U  Aan.  St  Bep.  801;  Capital  City 
Bank  T.  HUson,  64  Fla.  206,  00  South.  188, 
Ann.  Gaa.  1814B,  990;  Oariton  r.  HUUard,  64 
Fla.  228,  60  South.  220.  Under  the  statutes 
of  this  state  courts  oi  equity  hare  Jurisdic- 
tion to  rader  the  partition  of  lands.  Secti<m 
1930,  General  Statutes  of  1906,  Florida  Oom- 
plled  Laws  of  1914;  Oiristtqdier  v.  Mungen, 
eima.  613.  05  South.  278. 

[7]  The  questlai  of  Uie  right  a  corpora- 
tion to  enter  Into  a  copartnership  with  an 
individual  la  not  Involred  In  this  proceeding. 
Wh^lier  there  was  any  power  In  the  corpo- 
ration  to  do  so  w  not,  the  copartnership  waa 
formed,  transacted  bnsinesa,  and  dissolved. 
Ttda  complainant  does  not  seek  by  the  bill  to 
open  any  partnership  accounts,  nor  does  It 
sedc  an  acconntlng  as  of  one  partner  from 
another ;  bat  after  termlnattDg  a  partnership 
arrangement  In  a  certain  business,  It  found 
itself  tenant  In  common  of  certain  lands  with 
appellant,  and  filed  a  bill  for  partltl<Hi,  seek- 
ing an  account  from  Its  cotenant  of  the  prof- 
Its  derived  by  him  from  the  sale  of  certain 
Umber  fr<mi  the  common  property.  The  first 
asdgnment  of  error  Is  not  sustained. 

The  assignments  of  error  numbered  from 
'-*  to  S,  inclusive,  attack  the  decree  as  being ' 
erroneous  for  not  sustaining  certain  excep- ' 
Uons  to  the  master's  rqtort;  f(»  ccmfirmlng' 


the  rqwrt  as  to  ita  flndtags  of  tkct  and  equi- 
ties; tax  finding  the  equltlea  to  be  with  eom- 
plalnant;  and  tn  decreeing  that  oomidalnant 
was  entltaed  to  an  undivided  third  Interest 
In  the  120  acres  of  land  in  section  81,  and 
the  south  half  of  section  8 ;  moA  for  adjude- 
ing  ttiat  the  complainant  was  entitled  to  an 
accounting  ttom  the  defendant  as  to  tbit  pro- 
ceeds of  the  Bale  of  tiie  tlmbw  from  the  IkdOm. 
and  as  to  the  amount  ot  socli  proceeda;  and 
in  ordolng  the  defendant  to  pay  to  omn- 
idalnant  a  certain  sum  on  account  4tf  taxes 
paid  by  the  omplalnant  on  the  land.  Thtae 
assignments  <tf  errtnr,  as  wall  aa  the  mnain- 
iag  (mes,  12  In  numbo-,  involvtt  an  ewnlna- 
tlon  of  the  evldaic&  ezccptlmia  to  the 
mast^B  report  are  based  up<n  the  proposi- 
tion that  the  evidence  did  not  Justify  the  dlf • 
feroit  flndinga.  Counsel  In  their  brief  and 
during  the  oral  argument  urged  that  the  re- 
port (tf  Oie  mastw  and  the  decree  fttUowlng  it 
ware  unsiqipofted  the  evidence.  We  think 
it  would  be  no  Interest  to  the  parties  to 
discuss  the  evidence  whldi  ms  nulte  voln- 
ftfiiyfffw  and  conflicting.  The  mawtw  carefnUy 
examined  it  and  made  an  sxhauatlve  and 
clear  analysis  of  it  Ha  report  we  tlilnk, 
was  fully  sustained  by  Oie  evidence,  and  the 
decree  whldb  ftdlowed  the  master'a  findings 
contains  no  arm  that  we  have  discovered. 
There  was  ample  evidence  to  support  the  hid- 
ing that  the  defendant  and  otHuplalnant  as 
Farrdl  ft  Co.  made  the  first  payment  on  the 
purdiaae  price  of  the  120  acrea  in  section  31, 
and  that  tJie  land  was  purchased  at  the  time 
Ua  the  benefit  and  use  <tf  the  partner^p; 
and  to  Bunwrt  the  theory  of  the  blU  that  the 
defendant  was  in  consdenoe  bound  to  have 
repurchased  the  south  half  of  section  S  for 
ttie  benefit  of  hlms^  and  complainant  While 
the  copartnership  between  complainant  and 
defmdant  had  terminated  when  the  sale  was 
made  to  Telvliu;t(»,  yet  it  waa  made  on  de- 
fendant's rqtresmtationa  some  time  before 
the  dissolution  ct  copartnership,  wUcai  r^ 
resentatlons  were  afterwards  dlaoovered  to 
be  untrue.  Not  that  there  was  any  design  aa 
defendant's  part  to  misrepresent  to  hia  co- 
tenant  any  facts,  but  the  &ct  remains  that 
the  statements  he  did  make  constituting  the 
reasons  for  sdllng  were  discovered  to  be  un- 
founded, whereupon  he  repurchased  the  lands 
in  bis  own  nama.  He  durald  not  be  permit- 
ted to  profit  in  tlmt  manna  at  the  expense 
of  his  cotenant 

[•-12]  Tbe  Chancellor's  oondnsloQs  on  the 
facts  will  not  be  reversed,  unless  it  clearly 
appears  that  he  erred  In  such  ctHidasloQS. 
City  of  Jacksonville  v.  Huff,  39  Fla.  8,  21 
South.  774;  Waterman  v.  Hlgglna,  28  Fla. 
660,  10  South.  97;  Lucas  v.  Wade^  4S  Fla. 
419,  81  South.  231;  Fuller  v.  FnUer,  23  Fla. 
236,  2  South.  426;  Sarasota  Ice.  Fish  ft  Pow^ 
er  Go.  V.  Lyle  ft  Co.,  68  Fla.  517,  00  South. 
893.    But  appellant  contmds  that,  altbongh 
'  the  bill  waived  an  answer  under  oath,  the 
'  defendant  made  oath  to  his  answer,  and  waa 
'  therefore  entitled  to  the  benefit  ot  an  an- 
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*wer  under  oatb.  Wliere  an  answer  Is  made 
under  oath,  the  all^atlona  contained  in  It 
which  are  responsible  to  the  bill,  and  which 
set  np  facts  to  which  other  testimony  could 
be  received,  are  to  be  taken  as  true,  unless 
disproved  evidence  of  greater  weight  than 
the  twtimony  of  one  witness.  See  Carr  v. 
Thtmias,  18  Fla.  736;  Carter  v.  Bennett,  6 
Fla.  214;  Day  v.  Joaea,  40  Fla.  443,  25  Sonth. 
275 ;  Pinney  v.  Plnney,  46  Fla.  659,  35  South. 
96.  The  above  role  rests  upon  the  equitable 
principle  that  if  defendant  la  put  upon  his 
oath  by  his  adversary,  credit  shall  be  given 
to  his  own  dedaratlons  nnleas  they  are  con- 
tradicted by  at  least  two  witnesses,  or  by 
written  documents,  or  by  evidence  greater 
than  the  testimony  of  one  witness.  See 
White  V.  Walker,  6  Fla.  47a  To  have  this 
weight,  however,  the  answer  must  be  direct 
and  positive,  must  be  under  oath,  and  relate 
to  such  facts  as  other  testimony  conld  be  re- 
ceived to  establish.  It  should  not,  as  an  ex- 
ample, be  permitted  to  show  that  the  Intent 
and  meaning  of  the  parties  to  a  written 
agreenient  was  contrary  to  what  appears  on 
the  face  of  it,  as  said  by  the  court  in  Car- 
ter T.  Bennett,  supra.  The  modem  rule,  ac- 
cording to  the  American  dedsitHis,  Is  that 
the  sworn  answer  is  evidence  In  the  defend- 
ant's flivor  in  so  far  as  its  statements  are 
respouAve  to  the  allegations  of  the  bill.  In 
other  words,  when  the  material  allegations 
of  ft  bill  are  met  by  a  responsive  answer  un- 
der oatb*  the  allegations  of  the  bill  must  be 
BuppDited  by  the  testimony  of  two  witnesses, 
or  one  witness  and  corroborating  drcum- 
stances,  otherwise  the  defendant's  answer 
will  prevail  and  the  bill  be  dismissed.  The 
practice  of  answering  under  oath  is  of  an- 
d^t  <nigin,  and  in  this  country  is  unlver^ 
sally  required  except  where  the  practice  has 
been  changed  by  statute  or  rule.  XJnl<m 
Bank  of  Georgetown  v.  Geary,  6  Pet  (U.  S.) 
99.  8  I..  Ed.  60;  Conley  v.  Nallor,  US  U.  S. 
127.  6  Sup.  Ct.  1001,  30  Lb  Ed.  U2;  Dravo 
V.  Fabel,  132  U.  S.  487.  10  Sup.  Gt  170.  83 
U  Ed.  421.  In  order  tor  the  plainUfl  to 
arcdd  the  efFect  of  an  answer,  that  Is,  If  he 
waa  unwilling  that  it  should  have  the  effect 
of  ttvldence  against  him,  he  was  reqidred  to 
eqweMly  waive  In  the  Ull  the  oath  of  the 
defendant  to  the  answer.  Oonley  v.  Nallor, 
anpra.  This  was  the  diect  of  rule  41  of  the 
Bolea  of  Practice  In  the  Courts  of  Equity  of 
the  United  States  aa  prescribed  by  the  Su- 
preme  Court  of  tt»  United  States  and 
amended  in  1871. 

Section  1877.  of  the  General  Statutes  of 
EWlda  1B06,  Florida  Compiled  Laws  1914, 
provides  as  follows: 

"In  the  absence  of  proviaiosi  of  the  law  or 
rules  Ot  practice  of  this  state,  the  rules  of  prac- 
tice in  the  courts  of  equity  of  the  United  States, 
as  prescribed  by  the  Supreme  Court  thereof, 
under  the  act  of  Coneresa  of  the  8th  of  May, 
one  thousand  seven  hundred  and  ninety-two, 
fihflU  be  rules  for  the  practice  of  the  courts  ot 
this  state  when  ezercuing  equity  iurisdictioQ; 
und  wlHBt  the  rulia  of  wractios  ao  directed  by 


the  Buffems  Oourt  do  not  apply,  the  practice 
di  the  courts  shall  be  r^ulated  by  the  practice 
ot  the  High  Court  of  Chancery  of  EngWd." 

In  the  case  of  Kahn  v.  Welnlander,  39  Fla. 
210.  22  South.  663,  this  court,  speaking  of  the 
above  act,  which  was  passed  In  1828  and  has 
been  continued  as  law  In  this  state  down  to 
the  adoptlcm  of  the  General  Statutes  of  1006, 
said: 

*^e  purpose  of  the  act  referred  to  was  to 
make  the  rules  of  practice  adopted  by  the  Su- 
preme Court  of  the  United  States  in  the  equity 
courts  ot  the  United  States  applicable  in  chan- 
cery CMises  in  the  courts  of  uiis  state,  whet« 
provision  was  not  made  on  the  subject  by  the 
act,  and  It  makes  no  difference  whether  the 
rules  provided  for  were  adopted  before  or  after 
the  passage  of  the  act.  provided  there  Is  no 
Btatiib»y  ittovlrion  covering  the  subject  We 
are  of  uie  o^alon  that  such  was  the  purpose 
of  the  act  and  it  should  be  so  ct»utrued. 

Under  the  provisions  ot  the  act  of  1873, 
chapter  1988.  the  Supreme  Court  of  Florida 
adopted  rules  governing  the  practice  and 
proceedings  In  the  Circuit  Courts  of  Florida 
in  equity.  The  Supreme  Court  of  the  Unit- 
ed States  had,  prior  to  that  time,  however, 
amended  rule  41,  providing  that  the  com- 
plainant may  in  his  bill  waive  an  answer  un- 
der oath,  in  which  case  the  answer  should 
not  be  evidence  in  his  favor  unless  the  cause 
was  set  down  for  hearing  on  bill  and  answer 
only.  The  result  of  all  this,  as  said  by  this 
court  in  the  case  above  cited,  is  that  the 
amendment  to  rule  41  as  adopted  by  the 
Supreme  Court  of  the  United  States  Is  in 
force  in  the  courts  of  chancery  of  this  state, 
because  no  rule  of  this  court  adopted  under 
the  act  of  1873  was  in  irreconcilable  conflict 
with  it  Now  counsel  for  appellant  con- 
tends, and  we  think  correctly,  that  as  the 
new  rules  of  practice  for  the  courts  of  equi- 
ty of  the  United  States  promulgated  by  the 
Supreme  Court  of  the  United  States  in  No- 
vember. 1912,  make  no  provision  for  the  com- 
plainant waiving  in  his  bill  an  answer  under 
oath;  and  as  the  new  rules  abrogated  the 
old  ones,  and  as  there  Is  no  provision  In  the 
rules  prescribed  by  the  Supreme  Oourt  of 
Florida  on  the  subject  a  complainant  cannot 
deprive  the  defendant  of  the  benefit  of  his 
answer  under  oath  by  expressly  waiving  it 
in  the  bilL 

In  the  case  of  Clements  v.  Moore,  6  Wall. 
(U.  8.)  299,  18  L.  Ed.  786,  the  court  through 
Mr,  Justice  Swayne,  said  that  it  was  the 
defendant's  right  to  answer  under  oath,  and 
the  complainant  could  not  deprive  her  of  it ; 
that  such  was  the  settled  equity  practice 
where  there  was  no  regulation  to  the  con- 
trary. This  announcement  of  Judge  Swayne. 
based  upon  an  opinion  by  Judge  Kinney  in 
Armstrong  v.  Scott  3  G.  Greene  (Iowa)  433, 
seems  to  be  In  accordance  with  the  weight  of 
authority  on  that  point  in  the  United  States. 
See  10  R.  C.  L.  645-549.  Why  an  answer  not 
under  oath  should  have  any  greater  force 
than  any  other  pleading  in  a  cause  is  not  ap- 
parent If  the  oath  was  waived  under  the 
old  rule,  the  complainant  was  stlU/ required  i  ^ 
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to  prore  the  allegations  of  bia  bill.  Aa  the 
purpose  of  requiring  an  answer  onder  oath 
was  for  the  complainant's  advantage,  in  that 
It  required  the  defendant  to  purge  his  con- 
science upon  the  matters  allured,  and  as  the 
price  of  that  advantage  was  the  benefit  to 
the  defendant  of  his  responsive  averments 
as  evidence  In  his  behalf,  the  reason  of  the 
old  rule  adopted  in  this  and  other  jurisdic- 
tions, wtilch  permitted  the  waiving  in  the  bill 
of  the  oath  to  tbe  answer,  is  obvious,  and 
was  exceedingly  salutary.  But  although  the 
appeUant'e  contention  is  correct  upon  this 
point,  viz.,  that  the  complainant  cannot,  since 
the  adoption  of  the  new  rules  by  the  Supreme 
Court  of  the  United  States,  deprive  the  de- 
fendant of  the  "right"  of  swearing  to  his 
answer,  and  thereby  have  more  than  the 
benefit  of  one  witness  In  his  behalf,  the 
sworn  answer  does  not  have  that  effect  as 
to  new  matter  set  vp  by  way  of  affirmative 
defense;  nor  as  to  averments  of  facts  which 
testimony  would  not  be  admissible  to  prove. 
The  answer  in  this  case  contains  many  sucb 
averments,  and  certainly  cannot,  as  to  soch 
avOTments,  be  given  the  same  ettect  as  a 
sworn  answer  which  is  respon^ve  to  the  al- 
legations of  the  bill.  We  think  tbe  evidence 
offered  by  the  defendant  to  contradict  the 
terms  of  tbe  deed  from  Wilson  to  Farrell, 
and  trom  Farrell  to  complainant,  was  prop- 
erly rejected;  that  the  master's  conclusion, 
which  was  confirmed  by  tbe  court  as  to  the 
valne  of  the  timber  cat  from  tbe  lands,  can- 
not be  disturbed,  in  view  of  the  ansvrer  of 
the  defendant  and  the  evldmoe  in  the  case, 
and  that  the  matter  of  reqalrlng  tbe  defend- 
ant to  refund  to  the  complainant  bis  pro- 
portion of  tbe  taxes  i»ld  by  tbe  complainant 
on  the  lands  was  proper  onder  the  prayw  for 
general  relief. 

[18, 14]  It  was  contended  In  tbe  oral  ail- 
ment that  the  burden  was  upon  the  com- 
plainant to  prove  tiiat  it  was  autliprized  to 
do  business  aa  a  OHrpMratlon  in  this  state; 
and,  in  tbe  absence  of  any  evidence  on  tbe 
subject.  It  must  be  held  to  be  without  such 
authority.  The  bill  expressly  alleges  tbat 
the  complainant  la  so  autborlaed;  tlie  answer 


does  not  deny  the  allegation.  The  statutes 
of  this  state  (sections  2682  et  seg..  General 
Statutes  of  1906)  do  not  expressly  prohibit 
a  foreign  corporation  from  bringing  a  suit 
In  this  state  until  It  has  compiled  with  tb« 
requirements  of  tbe  statute.  The  reason  for 
the  omissiou  may  have  been  to  enable  such 
corporation  to  have  the  aid  of  the  courts  In 
the  protection  of  Its  property  rights  where 
the  court  does  not  have  to  give  force  or  va- 
lidity to  an  executory  contract  by  such  a 
corporation.  The  rule  seems  to  be  that  when 
the  defendant  wishes  to  raise  the  question 
of  the  corporation's  right  to  maintain  a  snlt 
In  this  state,  he  sbould  make  the  defense 
spedally.  See  12  B.  a  L.  98-101.  The  p<^t 
raised  appellant  tbat  a  oorpwatloii  cannot 
alter  Into  a  copartnership  with  an  iudlvij- 
nal,  and  therefore  is  not  entitled  to  an  ac- 
countlng  from  Its  so-called  partner,  we  think. 
Is  not  involved  in  this  case.  The  partnership 
between  the  Forest  Investment  Oompany  and 
ttie  appellant,  which  existed  from  1908  to 
some  time  in  Idll,  bad  been  dissolved,  Ita 
affairs  settled,  and  all  obligations  discharged 
so  far  aa  the  pleadings  and  evidmce  show. 
The  contracts  which  the  partnership  made 
have  been  executed.  The  partners  were  left 
as  tenants  in  common  of  certain  lands.  The 
relations  which  they  bore  to  eadt  other  as 
tenants  In  common  required  the  exercise  of 
good  faith  toward  each  other  in  all  transac- 
tions pertaining  to  the  common  property,  and 
because  of  these  relations  and  the  reciprocal 
duties  and  obligations,  the  court  underto<^ 
to  settle  the  disputed  question  as  to  com- 
plainant's interest  In  the  8.  ^  of  section  8 
and  the  120  acres  in  section  31,  and  require 
an  accounting  for  the  value  of  the  timber 
cut  from  the  common  property,  and  In  tbe 
exercise  of  the  Jurisdiction  we  think  the 
court  acted  clearly  within  Its  power,  and 
that  the  evidence  does  not  show  that  the 
conclusions  reached  were  erroneona  So  the 
decree  is  affirmed. 

BBOWNB.  a  J.,  and  TAYLOB,  SHAGE- 
LBFOBA  and  WHITFIELD,  JJ,  OODCOA 
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<U»  Ala.  4B) 

RUS8BLL  «t  al.  T.  STOCKTON  et  aL 
(8  Dir.  866.) 

(Supreme  Court  of  Alabama.    Jan.  12,  1917. 
Rehearing  Denied  Feb.  IS,  1917.) 

1.  YnvDOB  Ann  Pubohasbb  «=»266(8y— Wait* 
XHQ  Vknvob'b  haah-Ajatxnnia  void  S»- 

OND  MOBTOAOB. 

A  Teador'B  parchaBe-mime;  lien  was  not 
waived  where  the  vendees  executed  a  void 
•econd  mortgage  to  the  vendor  shortly  before 
hla  death,  but  the  instrumeiit  was  not  examin- 
ed by  him  w  by  Us  family  until  a  month  after 
his  decease. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Parchaeer,  Cent.  Dig.  H  73&-747.] 

2.  Vendob  and  Pubohasbb  «=a286(6)— Waiv- 
ino  Vbndob's  LiBn^AcoBPniia  Pubohas- 
eb'b  Notes. 

A  vmdor's  purchase-money  lien  was  not 
waived  by  accepting  the  vendees'  pnunisaory 
note  containing  a  waiver  of  exemptions. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Porchaser,  Cent.  Dig.  SI  733.  734,  748-7B0.] 

8.  HOBTOAOBS  «s»li61(Q  —  Pbiobtet  —  Vkit- 

dob's  Lhh. 
•One  loaning  vendeefl  money  to  purchase 
land,  with  the  vendor's  knowledge  and  perhaps 
an  agreement  to  have  preferred  secanty  tor 
such  advances,  and  later  accepting  a  mortgage 
from  the  vendees  for  a  larger  amount,  has  a 
claim  ^rior  to  the  vendor's  fien  for  the  amount 
advanced  toward  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Cent  Dig.  ii{  318.  332-336.] 

4.  Appeal  and  Ebbob  ^=>880(1)  —  Pabtixb 
BimrxED  TO  Alixob  Ebbob  —  Ebbob  Af- 

nonNO  OOFAXTY. 

A  mortgagee  cannot  complain  on  appeal  tiiat 

the  deed  to  his  mt^tgagons  should  be  reformed 
where  the  mortgagors,  although  coparties  de- 
fendant with  the  mortgagee,  did  not  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3584,  S686,  3^,  3689,. 
8590.1 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County ;  Thomas  W.  Wert,  Judge. 

Bill  by  M.  A.  Stockton  and  others  against 
T.  J.  Russell  an<l  others.  Decree  for  com- 
plainants, and  defendants  appeaL  Reversed 
and  remanded. 

Sample  &  Kilpatrick,  of  Gallman,  for  ap- 
pdlanta.  Wert  &  I^nne,  of  Decatur,  for  ap- 
pelleea. 

SAXRE,  J.  This  bill  was  filed  by  tbe 
widow  and  minor  heirs  of  A.  M.  Stockton, 
deceased,  to  foreclose  a  vendor's  lien  for  the 
unpaid  balance'  of  the  agreed  purchase  price 
of  a  certain  tract  of  land  which  deceased 
had  sold  to  the  defendants  D.  W.  and  C.  1^ 
Thomas,  who  were  bis  soc-in-law  and  daugh- 
ter. The  defendants  aforenamed  had  mort- 
gaged the  land  to  T,  J.  Russell,  and  he  Is 
made  a  party  defendant  to  the  bill  with  a 
prayer  that  his  mortgage  be  declared  snb- 
ordinate  to  the  lien  claimed.  Belief,  accord- 
ing to  the  prayer  of  the  Mil,  was  awarded 
against  all  the  defendants  In  the  law  and 
equity  court  of  Morgan. 

[1,  2]  The  .  principal  guestton  Is.  whether 
deceased  waired  his  vendor's  lien  for  the 


whole  or  any  part  of  the  unpaid  balance  of 
tbe  purdiase  price.  It  wpeara  that  a  mort- 
gage was  to  be  made  to  seCTre  this  balance; 
but  it  cannot  be  sui^Nwed  that  the  grantor 
intended  to  waive  his  equitable  lien  In  re- 
liance upon  a  mortgage  that  afforded  lilm 
no  aecarlty  at  aU.  It  Is  erldrat,  rather,  tbxt 
If  he  Intended,  or  If  force  of  drcnmstanc- 
ea  he  may  be  held  at  any  time  or  In  any 
caae  to  bare  intended,  to  wftlve  his  lien  by 
taking  an  Ind^endent  security,  that  Inten- 
tion was  conditioned  upon  the  execution  of  a 
valid  security.  An  instrument  purporting 
to  be  a  second  mortgage  was  delivered  to 
him;  but  it  was  prepared  In  collaboration  by 
bis  grantees  and  tbelr  mortgagee  some  days 
after  tbe  execntlon  and  delivery  of  the  deed, 
witbont  the  knowledge  or  participation  of 
Stockton,  who  was  then  confined  to  bla  bed 
by  his  last  illneaa.  The  Instrument  was  not 
ezamlned  at  the  time  by  Stockton  or  any 
member  of  bis  household,  nor  waa  It  discov- 
ered by  them  that  It  purported  to  be  a  sec- 
ond mortgage  until  after  his  death  about  a 
month  later.  This  Instrument  was  in  fact 
no  security ;  It  was  void  because  It  was  not 
executed  as  required  by  the  statute.  Its 
acceptance  In  tbe  manner  and  under  the  dr- 
Gumstances  Indicated  did  not  prove  a  waiver 
of  tbe  vendor's  equitable  lien.  Oravlee  v. 
Lampkin.  120  Ala.  210. 24  South.  766;  Camp- 
beU  V.  Goldthwalte,  189  Ala.  1,  66  South. 
488;  Chapman  v.  Chapman,  66  Ark.  642,  18 
S.  W.  1037.  Nor  did  the  acceptance  of  the 
promissray  note  of  tbe  vendees  amount  to  a 
waiver  <d  the  vendOT*8  lien,  though  It  con- 
tained a  waiver  of  exemptions.  Thompson  v. 
Sheppard,  86  Ala.  611,  6  South,  334;  Wood- 
all  V.  Kelly.  85  Ala.  868,  6  South.  164,  7  Am. 
St  Bep.  67. 

[3]  The  defendant  Russell,  who  alone  takes 
this  appeal.  Insists  that,  to  tbe  extent  of 
9460  at  least,  the  amount  of  the  payment 
made  at  the  time  of  the  sale,  he  should  have 
a  lien  decreed  in  his  favor  In  precedence 
of  tbe  vendor's  lien  to  be  declared  in  favor 
of  the  complainants.  Prior  to  the  transac- 
tion In  question  Stodcton  was  Indebted  to 
Dr.  Tnmey  In  the  sum  of  $300,  and  this 
Indebtedness  was  secured  by  a  mortgage 
which  covered  the  80-acre  tract  here  Involved 
and  as  well  another  smaller  tract  abont  a 
mile  away  to  which  the  wltoesses  refer  as 
the  old  home  place.  It  appears  very  cer- 
tainly that  one  Inducement  leading  Stockton 
to  the  transaction  In  question  was  his  de- 
sire to  leave  to  his  wife  and  minor  children 
the  place  where  he  then  lived  as  an  unin- 
cumbered homestead.  He  also  preferred  that 
the  sale  should  be  a  cash  transaction;  but 
he  knew  that  Thomas  expected  and  would 
need  to  borrow  the  money  from  Russell 
After  Russell  declined  to  advance  the  whole 
purchase  price,  to  wit,  91,100,  Stockton  ac- 
cepted a  cash  paymoit  of  leaving  the 
balance  to  be  payable  nranioally  one  yeai 
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later,  but  wltti  ttie  understanding  that  the 
pilndpal  might  be  deferred  for  some  yean, 
provided  interest  was  paid.  This  balance 
RnsseU  advanced  by  paying  the  debt  dae  to 
Dr.  Turnip  and  sending  a  check  to  Stockton 
for^$16a 

At  first  we  wrote  that  Rnssell  was  not  en- 
titled to  priority  for  any  part  of  the  mort- 
gage he  held  fnnn  Thomas  and  wife.  He 
claimed  priorit?  for  his  entire  debt;  but 
It  was,  and  la  now,  clear  that  Stockton  did 
never  intend  that  Russell  should  have  a 
prior  lieu  for  the  entire  amount  of  the  debt 
Thomaa  owed  him  and  whldb  Russell  took 
occasion  to  swell  by  purdiasing  an  outstand- 
ing claim  against  .Thomas  and  Including 
the  same  In  the  ost^udble  first  mortgage 
wblcta  he  took  from  the  latter.  However, 
now  upon  reconalderatlon  we  think  that  we, 
like  the  chancellor  perhapa,  were  led  too  far 
by  our  reprobation  of  the  fact  that  an  efTort 
appeared  to  hare  been  made  to  Impose  upon 
Stockton  by  putting  him  off  with  a  mortgage 
that  would  be  subordinate  to  appellant's 
mortgage  In  Its  entirety  and  to  bind  htm 
(Stocktoi^  by  the  false  appearance  of  a  waiv- 
er of  priority  more  extensive  than  he  In- 
tended. Considering  the  case  again,  we  are 
still  clear  in  our  oi^nlon  that  appellant  is 
not  entitled  to  a  priority  to  the  full  extent  of 
the  debt  for  which  Thomaa  and  wife  »ecnt- 
ed  their  mortgage  to  blm;  but  we  hare  in- 
cluded that  the  competent  evidence,  an  In- 
fluentlBl  part  of  which  comes  from  a  source 
friendly  to  appellees,  shows  that  appellant 
adranced  the  aum  of  ¥400  with  the  just  ex- 
pectation (BsUl  T.  Bell,  174  Ala.  446,  S6  South. 
»2«,  ai  U  R.  A.  [N.  S.]  1203)— perhaps  even 
with  an  express  agreement  (Wilder  t.  Wilder, 
89  Ala.  414,  7  South.  707,  9  I..  R.  A.  97,18 
Am.  St.  Rep.  13(tt— that  he  was  to  have  a 
security  for  its  repayment  prior  to  the  ven- 
dor's lien  tar  the  balance  of  the  purchase 
price,  and  that  It  would  be  an  unwarranted 
Interference  with  bis  contract  or  quasi  conr 
tract  right  to  a  priority  to  the  extoit  of  the 
sum  so  advanced,  and  acquired  by  appellant 
when  he  adranced  the  mcmey,  to  hold  that 
bla  priority  to  that  extent  was  forfeited  by 
bis  subsequent  effort  to  swell  his  priority 
to  the  full  extent  of  the  larger  mortgage 
which,  aB  against  Thomas  and  wife,  he  right- 
fully took. 

[*]  In  regard  to  the  prayer  contained  In 
the  cross-bills  of  the  respective  defendants 
for  a  reformation  of  the  deed  from  Stockton 
to  Thomas  and  wife.  It  will  suffice  to  say 
that  the  Thomases  do  not  appeal,  and  that 
no  relief  in  this  respect  can  be  granted  to 
Russell  for  the  reason  that  there  Is  no 
proof  of  any  mistake  in  the  mortgage  under 
which  he  claims. 

The  decree  will  be  reversed,  and  the  cause 
will  be  remanded  for  further  proceedings  in 
accordance  with  this  opinion.  If  It  shall 
mipear  to  the  court  below  by  way  of  appro- 


priate pleading  and  proof  that  Qie  defie&A- 
ant  Russell  should  In  equity  be  duqced  with 
rents  and  profits  as  a  mortgagee  In  posses- 
sion beft>re  forectosnre,  the  court  will  order 
a  reference  to  ascertain  the  proper  amoont 
of  such  char^  and  allow  the  same  in  re- 
duction of  Russell's  priority. 
Reversed  anid  remanded. 

ANDERSON,  a  J.,  and  McCLELLAN  and 
GARDNER,  JJ.,  concur. 


(199  Ala.  30> 

GARRETT,  Sheriff,  v.  CX)BB.   a  Div.  943.) 

(Supreme  Court  of  Alabama.    Dec.  21.  1916. 
RefaearlDK  Denied  Feb.  15, 1917.) 

1.  MANDAinm  «s»16(K7>— AinsaifATzvB  Wbit 

— AWNDHEITT. 
Tbe  alternative  writ  in  mandamus  is  not 
mere]?  process,  but  also  pleading;  hence  Code 
1907.  8  4864,  providtns  that  "any  of  the  plead- 
ing in  such  proceedings"  may  be  amended  to  at- 
tain justice,  is  applicable. 

[Ed.  Note.-~-For  other  cases,  see  Mandamus, 
Cent  Dig.  88  332-334.] 

2.  Mandamus  «^160(7)— Altebhatitc  Warr 
— SUFFICIE  Ncr— Ahenokekt. 

By  amendment  to  writ  In  mandamus,  giv- 
ing sheriff  alternative  right  to  return,  as  forfeit- 
ed, a  dettoue  bond,  or  to  show  cause  wby  bond 
bad  not  been  forfeited,  the  ends  of  justice  were 
attained  as  contemplated  by  Code  1907,  S  4864,. 
allowing  amendments  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent.  Dig.  88  332-^4.] 

3.  Mandamus  ^»36  — To  GouraL  Munsra- 
niAi.  Act  nr  Shbbiet. 

A  therllTB  duty  under  Code  1907,  H  8783. 
3*^,  to  return  dennue  bond  as  forfeltea,  where 

Jilaintiff  falls  to  deliver  goods  taken  and  de- 
endant  has  paid  judgment  and  costs  within  30 
days,  is  ministerial,  and  mandamus  lies  tO' 
compel  such  action,  altboaeh  petitioner  had  a 
remedy  by  suit  on  tbe  bona',  mandamus  being 
necessary  to  render  effectual  his  summary  cu- 
mulative remedy  by  execution  against  sureties 
on  bond  returned  by  sheriff  as  forfeited. 

tEd.  Note.--For  oUier  easM,  see  Mandamus. 
Cent  Dig.  i  67.] 

4.  SmaiFFS  AND  G0N9TABLES  4bb73  —  Com- 
pensation FOB  OABB  or  PBOPESnr—TAXA- 

TioN  AB  Costs. 
The  amount  allowed  sheriffs  by  Code  1907. 
8  3722,  for  care  of  property  seized  under  writ 
of  detinue,  "as  tbe  court  may  fix,"  Ao&i  not 
become  part  of  tbe  taxable  costo  until  tbe  coiirt 
has  determined  Its  amount. 

[Ed.  Note.— For  other  cases,  see  Sherlflta  and 
Constables.  Cent.  Dig.  {  90.] 

6.  SHEBnrs  and  Constablbs  «s»7S ^Com- 
pensation—Dtttt  TO  Havk  Taxbd. 
Where  a  sheriff  makes  payment  of  compen- 
sation, allowed  by  section  3722  for  care  of 
property  seized  In  detinue,  a  condition  precedent 
to  returning  plaintiff's  bcnid  as  forfeited,  aa  re- 
quired by  sections  3783,  8790,  where  plaintiff 
Has  refused  to  return  property  after  defendant's 

Sayment  of  judgment  and  costa,  it  is  the  sheriff's 
uty  to  move  the  court  to  fix  araouoc  ot  SDch 
compeosatioo. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables.  Cent  Dig.  f  90.] 

Appeal  from  Circuit  Court,  Clarke  Coun- 
ty ;  Ben  D.  Turner,  Judge. 
Petition  by  Z.  T.  Cobb  for  mandamus 
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•gainst  8.  O.  Ouret^  u  to  reanire 

him  to  return  a  certain  rejrtevy  bond  as  for- 
feited, or  else  show  cause  why  he  could  not 
do  so.  From  an  order  granting  the  writ  re- 
spondent appeals.  Affirmed. 

The  petition  shows  that  petitioner  was 
sued  In  the  circuit  court  of  Barbour  coun^ 
in  detinue  for  certain  personal  property, 
which  was  described,  and  that  a  writ  was 
Issued,  and  under  said  writ  the  sherift  seized 
the  property,  and  that  plaintiff  in  detinue, 
Frank  M.  liadd  &  Co.,  executed  a  plaintiffs 
replevy  t>ond  as  provided  by  section  3780 
of  the  Code  of  1907;  that  the  bond  was 
taken  and  approved  by  the  sheriff,  and  tbe 
property  seized  was  taken  and  delivered  to 
plaintiffs,  their  agents  or  attorneys;  that 
said  caase  was  duly  tried,  and  a  Judgment 
rendered  In  favor  of  plaintiff  for  the  prop- 
erty seized,  and  the  mortgage  Indebtedness 
due  by  defendant  to  plaintiff  was  ascertained 
by  the  Jnry  to  be  $322.75,  and  the  presiding 
judge  entered  the  order  that  If  the  debt  aa- 
<'ertained,  together  with  tiie  interest  and 
costs,  be  paid  by  defendant  within  SO  days 
from  this  date,  no  execution  or  other  pro- 
cess win  Issue  on  the  Judgment  The  peti- 
tion alleges  the  payment  within  30  days  to 
the  clerk  of  the  Judgment,  and  the  Interest 
and  tbe  costs  by  petitioner,  and  that,  not- 
withstanding this,  the  sheriff  has  failed  and 
refused  upon  demand  to  deliver  to  petitioner 
the  personal  property  seized,  and  has  failed 
and  refused  to  return  as  forfeited  plalntifTs 
replevy  bond.  It  is  then  prayed  that  the 
writ  of  mandamus  issue  to  compel  a  return 
of  plaintiff's  replevy  bond  as  forfeited,  or 
else  to  show  cause  why  he  should  not  do  so. 
The  demurrers  raise  the  question  that  the 
writ  was  not  an  alternative  writ,  but  is  spedf- 
Ic.  and  falls  to  give  respondent  any  alterna- 
tive, and  affords  no  alternative  ft>r  respond- 
ent to  perform  the  required  act  Motion  to 
quash  tbe  writ  Is  based  on  the  same  ground. 
It  is  also  urged  that  petittoner  had  other 
and  adequate  remedies. 

T.  J.  Bedsole,  of  Orore  HIU.  fOr  appellant 
Wrniiui  D.  Dniin,  F.  IB.  Pool^  and  Q.  W. 
Tucker,  all  of  Grove  Hill,  for  appellee. 


SATBE.  J.  [1]  The  alternative  writ  In 
inandanras  is  not  process  merely,  but  both 
process  and  pleading.  Longsbote  v.  State  ex 
reL  Tomer,  157  Ala.  686,  84  South.  684. 
Section  4864  of  the  Code  provides  that  "any 
of  the  pleadlngB  In  sncfa  proceedings  may  be 
amended  as  often  as  occasion  may  require 
to  attain  the  ends  of  Justtce.** 

[2]  Aaanmlng  that  the  writ  In  this  case 
was  amended  so  as  to  leave  with  reqxmdent 
tbe  alternative  of  retrnnlng  the  IxmA  forfeit- 
ed or  showing  canae  why  it  should  not  be  so, 
instead  of  commanding  him  to  show  cauw 
wh7  tbe  bond  had  not  been  forfeited,  as  per- 
haps the  original  writ  did — though  from  the 
record  It  Is  not  at  all  dear  that  this  was  the 


effect   at   the   amendment  allowed — tha 

amendmant  left  open  the  my  to  revondent 
either  to  return  the  bond  forf^ted,  and  thus 
put  an  aid  to  the  proceeding,  or  to  show 
cause  why  It  shoiil4.not  be  done,  and  thus  the 
ends  of  Justice  were  attained,  aa  the  statata 
contemplatea.  LongBhore  t.  State  ex  reL 
Turner,  supra. 

[8]  Tbe  duty  required  <a  respondent  was 
mlDlstertal,  and  his  failure  or  refusal  Invit- 
ed an  apt  nse  of  the  writ  of  mandamus. 
Cooper  T.  Dovis,  88  Ala.  560.  7  Sontii.  145.  ^ 
Petitioner  bad  a  remedy  by  suit  on  the  bond, 
it  Is  true,  but  he  was  by  the  statute  vested 
with  a  right  to  the  summary  cumulative 
remedy  Xny  execution  against  tbe  sureties  on 
the  bond  upon  the  sherifTs  return  of  the 
same  as  forfeited,  and  he  was  entitled  to  the 
writ  of  mandamus  to  make  this  summary 
remedy  effectuaL 

Tbe  sheriff  had  seized  some  horses  and 
mules  under  a  statutory  writ  of  detinue. 
Plaintiffs  In  the  detinue  suit  bad  given  bond 
and  taken  possession  of  the  animala  .  After 
verdict  and  Judgment  toe  plaintiffs,  which 
ascertained  the  amount  of  defendant's  In- 
debtedness under  the  mortgage  through 
which  plaintiffs  In  that  suit  claimed,  as  pro- 
vided by  section  3789  of  the  Code,  defendant 
in  tliat  action,  petitioner  and  appellee  in 
this,  paid  the  amount  of  his  mortgage  In- 
debtedness and  the  officers'  fees,  and,  plain- 
tiffs having  failed  for  30  days  after  Judg- 
ment to  deliver  the  property,  defendant  de- 
manded of  the  sheriff  that  he  return  the 
bond  forfeited  as  provided  by  sections  3790 
and  3783  of  the  Code ;  but  the  sheriff  refus- 
ed on  the  ground  that  his  WHnpensation  for 
keeping  the  animals  pending  the  execution 
of  tbe  replevy  bond  bad  not  been  paid,  and 
the  meritorious  question  In  the  case  is 
whether,  on  tbe  facts  stated,  the  respondent 
sheriff  was  correctly  required  to  return  tbe 
bond  forfeited. 

[«,  t]  Section  3722  of  the  Code  allows  to 
sheriffs  for  taking  care  of  personal  property 
seized  under  a  writ  of  detinue  "such  com- 
pensation as  the  court  may  fix"  to  be  taxed 
as  costs.  In  this  case  the  sheriff  bad  ren- 
dered a  statement  of  the '  amount  claimed 
by  him  for  taking  care  of  tbe  animals,  and 
tbe  clerk  bad  placed  this  item  among  the 
other  Items  of  costs  upon  his  cost  bill ;  but 
the  court  bad  not  been  asked  to  fix  this  com- 
pensation, nor  had  it  made  any  order.  De- 
fendant, refusing  to  pay  this  charge,  demand- 
ed nevertheless  that  the  bqnd  be  returned 
forf^ted.  It  la  dear  that  this  compensatlw 
does  not  beoome  a  part  of  the  taxable  costs 
until  Its  amonnt  has  been  fixed  by  the  court 
and  from  the  foregoing  statement  of  ttie  recs 
ord  it  appears  that  the  ultimate  question 
to  be  decided  is  tbls:  Upon  whom  rested  the 
burden  <a  moriiME  the  court  to  fix  tbe  sher^ 
IfTs  compensation  for  taking  care  of  the 
property?  Upon  this  question  the  court  holds 
that  If  the  sheriff  in  anch  eases  would  makii 
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the  iMiyinent  of  Us  compensatlcm  of  tWa  sort 
a  condition  precedent  to  a  retom  tbe  bond 
forfeited,  he  nmBt  more  the  court  to  hare 
the  amonnt  of  It  fixed  1^  judicial  order. 

Affirmed. 

ANDERSON,  a  7.,  and  MoOLBLLAN  and 
OABDNEB,  JJ^  ocmcnr. 

(1»  Ala.  U«  — — 

LOUISTILILE)  &  N.  R.  CO.  T.  OBAT. 

(8  DIt.  &B2.) 
(Supreme  Court  of  Alabama.    Dec.  21,  191& 
Rebearing  Denied  Feb.  15,  1917.) 

1.  Master  and'  Sbbtaitt  *=5l37(5)— InjubT 

TO  SBEVAHT— NeGLIOBHCE— SOFFICIENCT  OF 

Btiderce. 

Evidence  tbat  defendant  railroad'e  hostler, 
ander  a  saperior's  direction,  coupled  a  live  en- 
gine to  a  tender  of  a  dead  engine  on  wbicn 
plaintiff  claimed  to  be  working,  and  moved  it  a 
few  inches,  inifurbig  plaintiff,  held  Inanffident 
to  flstsblirii  negligence  In  moving  the  engine. 

pSd,  Note.— For  otiier  eases,  see  Master  and 
Sirant.  Cent  Dig.  »  260,  270,  274,  277,  278.] 

2.  HA8TEB  AWD  SBETAHT  «=»278(®— InJUBT 

TO  SmtTAinwI^uoEiicn— SumcxaNOT  or 

EVIDBNOC. 

Evidence  heJd  insufficient  to  snstain  a  jniT 
finding  that  defendant  railroad's  bosder  negli- 
gently failed  to  stop  an  «iglne  after  bearing 
plflindff'B  ontcriea,  where  plalndfa  Inianes 
were  caused  by  a  second  engine  being  shoved 
(nUy  a  few  Inches. 

[Ed.  Note.— For  other  rases,  asa  Master  and 
Servant.  Cent.  Dig.  |  962.] 

tfcOIeUan  and  Gardner,  JJ„  dissenting. 

Appeal  from  Lav  and  Equity  Court,  Mor- 
ten Coan^;  niomaa  W.  Wert,  Judge. 

Actton  by  Jcdm  O.  Gray  against  the  Lonls- 
vllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plalnttft  and  d^endant  appeals. 
Reversed  and  remanded. 

Eyster  &  Eyster,  d  New  Decatar.  for  ap- 
peUant  Wert  &  Idnme,  of  Decatur,  for  ap- 
pellee. 

SAYRE,  J.  Appellee,  to  whom  we  shall 
hereafter  refer  as  plaintiff,  claimed  damages 
for  personal  injuries  alleged  In  the  flrst 
count  to  have  been  caused  "by  the  negligence 
of  an  engineer  or  hostler  of  defendant  who 
then  and  there  had  charge  or  control  of  an 
engine  of  d^endant"  In  the  third  count 
negligence  la  charged  against  "one  of  the 
defendant's  employ^  *  *  •  yf^^  }iad 
charge  or  control  of  a  locomotive  engine  that 
was  being  operated  or  run  by  said  employe." 
We  construe  this  count  as  stating  substan- 
tially the  same  cause  of  at^lon  as  that  set 
forth  In  the  flrst  count  with  some  elabora- 
tion that  need  not  here  be  repeated.  In 
counts  A  and  B,  added  by  amendmait,  plain- 
tUTs  Injuries  were  charged  to  the  negl^ence 
of  one  3.  T.  Weatherly.  count  A  alleging  that 
said  Weatherly,  who  was  then  and  there  in 
the  exercise  of  superintendence,  "negligently 
eanaed  the  tank  and  an  oiglne,  about  which 


the  plaintiff  was  engaged  as  aforesaid,  to 
strike  togeOier  with  audi  fcuroe  aa  to  proxi- 
mately hurt  and  Injure  this  plalntUf,"  while 
count  B  alleged  that  plalntUTa  Injnrlea  *^rere 
proximately  caused  the  act  of  a  person  In 
tlie  aorvlce  or  employment  of  defendant, 
who  had  charge  or  control  of  a  looomotlve 
engine  operated  on  and  over  the  aald  track 
of  the  defendant,  upon  which  this  j^lntiff 
was  engaged  In  working  on  another  locomo- 
tive engine  standing  on  the  trade,  in  that 
said  person  so  in  diarge  of  said  locomotive 
engine  ran  against  or  struck  a  tank  detach* 
ed  from  the  engine  upon  which  this  plaintiff 
was  working,  and  caused  the  same  to  roll  or 
run  against  the  engine  upon  which  this  plain- 
tiff was  working  and  which  was  done  by  the 
person  In  charge  of  said  engine  in  obedience 
to  particular  Instructions  given  by  one  J. 
T.  Weatherly,  who  was  then  and  there  em- 
ployed by  defendant  and  by  It  delegated 
with  authority  In  behalf  of  having  engines 
and  tanks  couided,  and  defendant's  said  hoa> 
tier  in  charge  of  said  engine,  as  aforesaid, 
was  making  a  coupling  of  said  engine  and 
tank  under  the  Instructions  of  said  person  so 
delegated  with  authority,"  who  "was  negligent 
In  giving  the  order  to  make  such  coupling." 
The  complaint  was  under  the  Employers' 
Llabllltj  Act  (section  3910  of  the  Code),  of 
course,  and  we  have  only  undertaken  to  state 
enough  of  the  several  counts  upon  which  the 
case  was  sent  to  a  Jury  to  show  the  gist  of 
the  action  and  designate  the  particular  em- 
ployes to  whose  negligence  plaintiff's  Inju- 
ries are  charged. 

Plaintiff  suffered  Injuries  that  must  appeal 
so  strongly  to  the  sympathies  of  any  court  or 
Jury  that  It  is  not  Inappropriate  to  say  that 
under  no  rule  of  law  or  practice  have  we  the 
power  of  arbitrators,  and  that  the  question 
of  defendant's  liability  must  be  determined 
according  to  the  aetUed  prlndplea  that  have 
heretofore  (rt)talned  in  caaea  of  this  goieral 
character. 

[1]  Plaintiff's  case  rested  in  the  main  upon 
his  own  testimony.  He  testified  that  he  was 
at  work  making  some  minor  repairs  upon  a 
locomotive  ^iglne.  Prior  to  plaintiff's  In- 
Jury  this  locomotive  had  entered  the  defend- 
ant's roundhouse  at  Decatur,  front  forward, 
and  at  the  time  was  standing  dead  upon  the 
track.  The  time  was  shortly  after  1  o'clock 
a.  m.  Between  12  and  1  defendant's  em- 
ployte  rested  and  took  their  midnight  meal. 
Plaintiff,  according  to  his  testimony,  was  en- 
gaged in  inserting  a  Carter  key  In  the  end 
of  the  iHake  beam  on  the  left  side  of  the 
engine  between  the  first  and  second  driv- 
ing wheels.  The  driving  rod,  or  main  side 
rod,  was  attached  to  the  third,  or  main,  driv- 
ing wbeeL  A  side  rod  connected  all  the  driv- 
ers, and  this  of  course  operated  inside  of  the 
main  rod.  This  end  of  the  brake  beam  was 
above  the  rail  approximately,  but  whether 
a  few  Inches  Inside  ax  out  la  not  dear. 
Plaintiff  teatUed: 


^r*r  etkir  mm*  ms  mom  t^le  and  KSt-MUHBBR  U  sU  Kv-KambarWl  DlgMU  ud  tndtXM^ 
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"At  the  tliiM  X  WW  itniek  I  liad  vtarted  to 
itraighten.  I  was  bent  and  Btarted  to  straight- 
en np  from  the  engine  just  about  the  time  X  was 
strock.  The  beam  where  I  was  trying  to  put 
the  key  through  was  about  2)6  or  8  Indies  off 
the  floor,  and  I  was  stooping  over.  I  waa 
struck  SMnewhere  in  the  n^ht  side  there  and 
knocked  sideways,  like  that,  juat  as  I  started  to 
straighten.  The  struck  me  [it  Is  so  written  in 
the  bill  of  exceptions!  and  something  'cotch'  me 
here.  It  was  done  so  quick  I  couldn't  tell  what 
it  was,  but  I  was  struck  right  here.  After 
being  struck,  I  was  in  this  poBltion  [indicating] 
laying  out,  and  X  waa  mashed  from  this  hip  up 
under  my  breast  bone  and  up  under  my  shoulder 
blades,  and  I  was  wedged  that  war  [tndlcatingl. 
I  couldn't  get  out  until  they  pincned  me  out,  I 
mean  by  that,  they  got  pinch  bars,  and  as  the 
rod  had  me  caught,  they  had  to  pinch  the  en- 
gine bade,  and  that  let  me  onL** 

On  croes-examlnatlon  the  i^ntlfl  said: 

"When  X  was  hurt  I  conIdn*t  tell  what  caught 
me.  It  knocked  me  down  and  I  couldn't  tdl 
what  it  was." 

Nobody  saw  plaintiff  at  the  time  of  his  In- 
jury. The  engine  upon  which  he  saya  he 
was  at  work  came  to  be  mored  in  this  wise: 
The  tender  needed,  some  repair  and  bad 
been  detached  from  its  engine.  Weatherly, 
who  was  In  chaise  of  things,  directed  that  a 
live  engine  be  attached  to  the  tender  in  or- 
der that  it  be  drawn  away  to  the  place  where 
It  was  to  be  repaired.  This  live  Kigliie  was 
moved  upon  the  turntable,  and  then  an  em- 
ployd  aligned  the  turntable  with  the  track 
upon  which  the  dead  engine  stood.  Weather- 
ly gave  the  signal  for  the  movement  of  the 
live  engine,  and  this  signal  was  communicat- 
ed to  the  hostler  operating  the  engine 
through  the  turntable  man.  The  hostler, 
from  his  place  on  the  right  side  of  the  lire 
engine,  could  not  see  the  place  where  plain- 
tiff was,  and  there  is  nothing  to  show  that 
he  knew,  or  that  it  was  his  business  to  know, 
anything  ot  plaintUTs  engag^ent  with  the 
dead  engine.  He  moved  In  response  to  the 
signal.  In  making  the  coupling  with  the 
tender,  the  engine  npim  which  plaintiff  tes- 
tified he  was  at  work  was  mored  some  {i,  6, 
7,  or  8  inches.  PlaintUTs  cries,  following  Im- 
mediately upon  the  Impact  of  the  live  engine 
against  the  tender,  brought  several  employ^ 
to  the  place  where  be  was.  The  undisputed 
evidence  of  these  employ^  was  that  they 
found  plaintiff  caught  between  the  driving 
rod  and  the  counterbalance  of  the  main  driv- 
ing wheel  of  the  engine.  This  counterbal- 
ance was  a  crescent-shaped  body  of  Iron  or 
steel  that  from  "nose"  to  "nose"  reached,  I 
approximately,  three  seveuths  of  the  way 
around  the  wheel  and  extended  out  from 
the  general  surface  of  the  outer  side  of  the  j 
driver  about  four  Inches;  and  as  the  driver  i 
was  caused  to  make  a  partial  revolutloa  for-  j 
ward  by  the  Impact  of  the  live  engine  against 
the  tender,  transmitted  through  the  tender  to 
the  dead  engine,  the  counterbalance  descend- 
ed while  the  driving  rod  ascended,  between 
them  catching  and  breaking  bones  in  the 
region  of  plaintUTs  hips.  The  general  posi- 
tion at  italotUI,  as  the  witnesses  found  him, 


was  facing  away  from  the  aiglna  It  will 
be  noticed  that  while  the  undisputed  evldenc* 
showed  that  plaintiff  was  caught  between  the 
driving  rod  and  the  counterbalance  of  the 
third,  or  main,  drlrlng  wheel,  his  testimony 
was  that  at  the  moment  of  his  Injury  he  was 
at  work  between  the  first  and  second  driving 
wheels.  That  this  was  no  Inadvertence  or 
mistake  on  the  part  of  plaintiff  is  made 
clear  by  his  testimony  and  by  the  testimony 
of  witnesses  for  the  defendant,  upon  which 
one  of  the  pleas  was  predicated,  to  the  effect 
that  five  or  ten  minutes  before  the  accident 
they  had  seen  plalntUT  sitting  and  apparently 
asleep  or  drowsing  on  the  driving  rod  with 
his  badiE  against  the  main  driving  wheel. 
Blalntlff  did  not  deny  that  he  was  caught  In 
the  manner  described  by  the  witnesses  for 
the  defendant. 

Xt,  has  been  our  purpose  to  state  the  evi- 
dence as  it  may  be  supposed  to  bear  upon 
the  issue  tendered  by  the  first  aud  third 
counts  of  the  complaint  chatglng  negli- 
gence to  the  hostler,  and  not  specially  with 
reference  to  other  Issues  In  the  cause,  though 
they  have  been  involved  to  some  extent.  On 
this  evidence,  though  It  be  conceded  that  the 
tender  was  moved  some  small  but  unneces- 
sary distance,  It  is  very  clear  that  the  hos- 
tler, who  bad  no  knowledge  or  notice  of  the 
plaintiff's  position,  whatever  that  may  have 
been,  was  not  guilty  of  any  breach  of  duty 
to  plaintiff  in  making  the  coupling  In  obedi- 
ence to  Weatherly's  signal.  It  was  Weather- 
ly's  duty  to  plaintiff,  it  the  latter  was  where 
he  had  a  right  to  be  In  the  performance  of 
the  work  he  was  employed  to  do,  to  know 
the  situation  and  govern  the  movonents  of 
the  live  engine  accordingly;  and  however 
guilty  he  may  ha^  been,  no  culpable  negli- 
gence with  respect  to  plaintiff  can  be  charged 
to  the  hostler  who  acted  under  his  Inat ruc- 
tions as  it  was  his  duty  to  do. 

Xt  Is  not  possible  to  conclude  from  any 
part  of  the  evidence  that  any  of  the  wit- 
nesses intended  to  say,  or  that  in  fact,  the 
ttmder  or  the  dead  engine  were  moved  any 
great  distance  Xfy  the  Impact  of  the  live  &i- 
gloe.  The  witnesses  measure  both  these 
distances  by  Incbra^  If  plaintiff  was  engased 
about  tha  dead  engine,  as  ha  said  he  was, 
and  bis  body,  wliUe  so  engaged,  was  In  a 
poslUon  Uiat  rendered  any  movement  of  tb» 
engine  dangerous,  and  If  Weatherly  shoiUd 
have  known  t3M  fiict.  It  would  have  beoi  a 
grave  fault  ou  bis  part  to  direct  or  allow 
any  operation  of  the  Uve  o^lne  that  prob- 
ably threatened  plaintiff's  safety  by  a  move- 
ment of  the  dead  engine,  without  giving 
plaintiff  due  warning.  The  brief  for  plain- 
tiff argues  that  the  evldrace  warranted  a 
finding  that  the  dead  engine  was  moved  from 
12  to  20  feet  This,  we  presume,  is  based 
upoif  some  rmib  estimates  as  to  the  posi- 
tion of  the  engine  before  and  after  the  acci- 
dent Plaintiff,  speaking  oC  Qie  poaltton  ol 
the  oiglne,  testified:  i 
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"The  front  of  tiie  an^Iiie  on  which  I  was 
working  was  about  8  or  10  f«et  from  the  edge 
of  wall  of  the  Toundhouse." 

.  He  Bsld  nothing  about  how  far  It  was 
moved  or  Ita  position  afterwards.  Witnesses 
for  defendant,  speaking  of  its  position  after 
the  accident,  testified  that  the  nose  of  the 
engine  was  10  or  15  feet  from  the  wall  of  the 
roundhouse.  Plainjy.  plaintiff  and  these 
witnesses  were  speaking  of  the  same  wait. 
This  evidence  does  not  sustain  the  conten- 
tion that  there  was  any  change  forward  in 
the  position  of  the  engine.  Nor  have  we  been 
able,  after  a  careful  Investigation  of  the  rec- 
ord, to  find  any  evidence  that  the  dead  engine 
was  shoved  forward  anything  like  the  dis- 
tance it  would  have  moved  upon  a  complete 
revolution  or  any  approximation  of  a  com- 
plete revolution,  of  Its  driving  wheels,  as 
plaintiff  seems  to  contend.  The  evidence  on 
thla  subject  came  from  defendant's  witnesses 
who  saw  and  took  part  In  the  operation,  and 
their  estimates  of  the  movement  of  the  dead 
engine  varied  from  4  to  8  Inches.  These 
witnesses  also  testified,  and  In  this  too  they 
were  uncontradicted,  that  from  its  position 
on  the  turntable.  76  feet  from  the  inner  or 
nearest  wall  of  the  roundhouse,  the  live  en- 
gine moved  up  close  to  the  tender,  about  3 
feet,  the  witnesses  said,  where  It  stopped, 
and  then  on  Weatberly's  signal  moved  a^ain 
until  it  came  Into  contact  with  the  tender 
with  force  enough — some  force  was  necessary 
' — to  cause  the  coupling  apparatus  to  Inter- 
lock automatically.  The  jury  may  have  had 
reasons  for  dlscredltlnff  these  witnesses; 
but  whether  so  or  not,  in  the  absence  of  other 
evidence  affonUng  a  basis  for  some  reason- 
able hypothesis  of  the  hostler's  negligence, 
there  was  no  warrant  for  a  finding  that  he 
was  guilty  of  any  Initial  negligence  In  moving 
his  engine  as  he  did  in  response  to  aathorlta- 
ttve  signal  and  without  knowledge  or  notice 
of  plalnttfTs  engagement  in  any  manner  with 
the  dead  engine. 

[21  But  plaintiff  contends  that  there  was 
room  for  a  finding  that  the  hostler  was  at 
fault  In  not  stopping  his  engine  more  prompt- 
ly upon  hearli^c  plaintiff's  cries.  In  this 
connection  it  is  noted  that  plaintiff's  hack 
was  raked  from  shoulder  blade  down  to 
sacrum ;  that  Is,  down  to  the  posterior  bony 
wall  of  the  pelvis,  some  bones  in  whldi  were 
broken.  The  character  of  these  injuries  was 
pntirely  consistent  with  the  fact  thst  the  dead 
engine  moved  only  some  Inches.  WiOiont 
dispute.  Rs  we  have  already  pointed  out, 
plaintiff  was  caugftt  between  the  forward 
descending  nose  of  the  counterbalance  on  the 
main  driving  wheel  and  the  main  driving 
rod,  which,  necessarily,  was  at  the  same  mo- 
ment ascending  to  meet  the  counterbalance. 
The  statement  of  the  witnesses,  the  photo- 
graph of  the  engine  in  question,  shown  in  the 
reoord,  our  seneral  acquaintance  with  the 
human  anatomy,  and  our  common  knowledge 
ct  the  construction  and  operation  in  a  gener- 


al way  of  locmnotlve  eniSnes,  moke  It  dear 
beyond  cavil  that  plainUff  was  injured  tj  a 
very  sll^t  movement  of  the  engtaw  upon 
which  he  waa  at  work.  Not  only  so,  but  plaln- 
tlff's  evidffliee  and  the  nature  of  his  iwmds 
coodlice  to  the  same  oondiislon.  Plalatlfl  had 
no  warning  from  any  movement  of  the  en- 
gine that  he  was  about  to  be  hurt  He  testlfled 
that  he  did  not  know  what  struck  hira.  There 
Is,  therefore,  no  reason  for  supposing  that 
he  cried  out  before  at  least  some  part  of  bis 
injuries  had  been  inflicted.  It  is  not  possible 
that  thereafter  the  engine  moved  more  than 
a  few  Inches.  If  it  had  moved  as  much  as  a 
foot,  plaintiff's  hips  would  have  been  utterly 
crushed  and  no  doubt  his  life  ended  upon  the 
!>pot.  To  allow  a  verdict  of  subsequent  negli- 
gence to  be  built  up  on  such  conditions  would 
be  to  hold  that  the  Jury  n-ere  Justified  in 
spinning  a  theory  of  negligence  without  re- 
gard to  the  teachings  of  common  sense  and 
experience.  The  truth  Is,  no  doubt,  that  the 
dead  engine,  being  detached  trom  the  tender, 
moved  only  so  far  as  the  original  Impact  of 
the  tender  sufficed  to  send  It  In  the  absence 
of  notice  to  the  hostler  that  some  one  would 
probably  be  affected  by  the  movement  of  the 
dead  engine — and  upon  Weatherly's  anth6ri- 
tatlve  signal  he  waa  Justified  In  assuming 
that  no  one  would  be — so  slight  a  movement 
of  the  engine  cannot  in  reason  or  JnstlCf 
be  charged  to  him  as  n^lgence,  initial  or 
subsequent. 

Convinced  that  the  verdict  in  this  case 
cannot  be  sustained  by'reference  to  the  first 
and  third  counts  of  the  complaint,  we  havp 
attempted  to  dlscus^^i.  in  too  much  detail 
and  at  too  great  length  perhaps,  the  elemen- 
tal facts  upon  which  the  argument  for  that 
aspect  of  the  case  has  be«n  placed  by  couns^ 
In  their  brief.  Without  further  remark  we 
leave  the  questions,  whether  plaintiff  was  at 
work  upon  the  engine,  .and.  If  so.  whether 
Weatherly  was  guilty  of  any  negligence,  to 
the  finding  of  an  Impartial  Jury. 

Reversed  and  remanded. 

ANDERSON.  C.  J.,  and  MAYFIELD,  SOM- 
ERVILLB,  and  THOMAS.  JJ.,  concur.  Me- 
GLELLAN  and  GARDNER,  JJ.,  dissent 

'  ■  ■'  (IN  Ata.  m> 

SLOSS-SHETPIELD  STEEL  A  IRON  00. 

V.  BEARDEN.   (8  Div.  901.) 
(Supreme  Oourt  of  Alabama.    Dec.  SL,  1816u 

Rdearing  Denied  Feb.  15, 1917.) 
Mastib  and  Sbbvant  ^995— Ihtant'b  Bll- 

PLOTMKNT  XK  "MINB"— STATDTOaT  PBOHZBI- 

TION. 

Code  1907,  S  1035,  prohibiting  the  employ- 
meat  of  boys  under  14  in  any  mine,  aivlies  oiuy 
to  underground,  and  not  to  opta  or  snrfMe, 
mlneB. 

[Ed.  Nota — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §S  141,  160. 

For  Other  definitions,  see  Words  and  PhraaaB, 
First  and  Second  Senes,  Mine,] 

Gardner,  Somerville,  and  Thomas,  JJ.,  dis- 
senting. 


■M  same  topic  and  KIEY-NUHBER  In  all  K«ir-Kumb«rcd  Dls< 
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Appeal  from  Otrcnlt  Court,  FraiikUn  Ooun- 
ty;  CP.  Almon,  Judge. 

Action  tigr  WUUe  Bearden,  pro  ami,  agaluBt 
the  Sloes-Sheffleld  Steel  ft  Iron  Gompanj. 
Jadgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

Suit  appellee  against  appellant  for  re- 
corery  of  damages  sustained  while  In  the 
employ  of  appellant  at  Its  Iron'  ore  mine  In 
Franklin  connty.  The  counts  upon  which 
the  trial  was  bad,  numbered  2.  3,  and  4,  rest 
for  recovery  upon  the  wrongful  empIoymeDt 
of  the  plaintiff  by  the  defendant  as  In  viola- 
tion of  section  1035  of  the  Code,  the  plaintiff 
being  under  the  age  of  14.  The  trial  result- 
ed In  a  Judgment  for  the  plaintiff;  hence 
this  appeal. 

Tillman,  Bradley  ft  Morrow,  of  Birming- 
ham, and  B.  B.  Almon,  of  Tuscumbla,  for 
appellant  W.  L.  Chenanlt,  of  BnsseUrUIe. 
for  appellee. 

FEB  CURIAM.  While  tills  court  held  In 
Cole  v.  Sloas-Sheffleld  S.  ft  I.  Ca,  186  Ala. 
192,  65  South.  177.  Ann.  Gas.  1916E,  99,  that 
section  1035  of  the  Code  of  1907  applied  to 
ore  as  well  as  coal  mines,  we  think  that, 
regardless  of  the  technical  definition  of  the 
word  "mine,"  It  was  the  legislative  purpose 
to  protect  employfts  In  underground  mines, 
whether  coal  or  ore,  and  not  in  open  or  sur- 
face mines  such  as  the  one  here  involved. 
The  trial  court  erroneously  anpUed  said  stat- 
ute to  the  mine  In  question,  and  therein  com- 
mitted leversit^  error.  The  judgment  will 
be  reversed,  and  the  cause  remanded. 

ANDERSON,  C.  J.,  and  McCI/ELLAN, 
MATPIELD,  and  BATBB,  JJ,,  concnr. 

GARDNER,  J.  (dissenting).  In  constmlng 
section  1035  the  court  held  In  the  Cole  Case, 
supra,  that  the  expression  "any  mine"  meant 
all  mines.  The  rule  was  there  reiterated 
that  statutes  of  this  character  should  be 
liberally  construed,  so  as  to  effectuate  the 
humane  intent  of  the  Legislature. 

The  defendant  was  engaged  In  operating 
an  iron  ore  mine.  The  evidence  discloses 
tliat  in  this  work  "a  dinky,  steam  shovel  and 
railroad  track,"  etc.,  were  used.  The  super- 
intendent testified  In  part  as  follows: 

"The  defendant  company  is  engaged  in  dig- 
ging the  earth  and  mineral  with  the  shovel 
and  waging  it  for  use  at  the  furnace.  He 
[plaintiff]  got  hurt  at-wasber  No.  3.  The  com- 
pany waa  diggins  up  the  earth  and  mineral  aad 
loaoiQE  it  on  the  little  dump  cars  *  *  * 
and  dumping  it  in  the  washer.  They  w««  wash- 
ing brown  hematite  ore  from  the  dirt.  We  did 
not  have  to  dig  any  tunnels  or  underground 
passages.  All  this  work  was  on  the  surface  of 
the  ground.  It  was  what  we  call  open  work, 
and  there  is  no  drift  or  shaft  work  there.  We 
tocdE  out  the  surface  about  12  feet  deep  at  the 
p<Hnt  where  the  shovel  was  working,  but  it 
Taries  of  eottTse.** 

Mr.  Wetnter  gives  as  one  of  his  definitions 

nt  a  mltte  tlie  following: 


"Any  irface  where  ore^  metals,  or  precious 
stones  are  got  by  digging  or  washing  the  soil, 

as,  a  placer  mine." 

In  Bouvier'a  Law  Dictionary,  voL  2,  Is  the 
following  deflnitlcm : 

"A  mine  is  an  excavation  in  the  earth  for 
the  purpose  of  obtaining  minerals." 

Webster  also  says  that  in  Its  widest  sense 
the  term  "mines"  Includes  quarries.  See  the 
word  "quarry"  in  Webster's  Dictionary.  The 
following  cases  are  of  more  or  less  Interest 
in  this  connection:  Marvel  v.  Merrltt,  116 
U.  S.  U,  6  Sup.  Ct  207,  29  L.  Ed.  650; 
Murray  v.  Allred,  100  Tenn.  100,  43  S.  W. 
355,  39  L.  B.  A.  249,  66  Am.  St.  Rep.  740; 
Callahan  v.  James  (Cal.)  71  Paa  104;  Dun- 
ham V.  Klrkpatrlck.  101  Pa.  36,  47  Am.  Rep. 
G96. 

The  definition  of  a  mine  as  disclosed  by 
the  above  authorities  Is  not  confined  only  to 
those  having  underground  passageways. 
From  the  distinction  drawn  by  the  majority 
it  Is  difficult  to  ascertain  at  what  point  in 
the  operation  the  works  would  be  a  mine 
witbin  the  meaning  of  said  definition.  As 
to  what  depth  or  what  extent  would  be  re- 
quired of  the  underground  work  to  bring  the 
mine  within  the  definition  of  an  "under- 
ground mine"  would  remain  a  matter  of 
much  uncertainty.  The  definition  of  a  mine 
does  not  take  Into  account  that  distinction. 
The  evidence  above  quoted  shows  that  tills 
ore  Is  gotten  from  the  earth  by  digging, 
and  that  the  depth  varies  at  the  point  where 
the  shovel  was  at  that  time  working  in  this 
particular  mine,  which  was  only  12  feet  in 
depth,  and  must  vary  more  or  less  according 
to  the  quantity  of  ore  found.  Under  the  de- 
cisions of  this  court  section  1035  of  the  Code 
is  to  be  given  a  liberal  construction,  and  that 
here  accorded  it  Is  In  my  opinion  entirely  U- 
HberaL  I  therefore  respectfully  dissent  from 
the  majority  oplniim. 

SOMERVILLB  and  THOMAS,  33.,  concnr 
In  dissenting  opinion. 


(199  Ala.  4) 

GATTIS  TURPENTINE  CO.  v.  RUSSELL 
et  al.    (1  Div.  958.) 

(Supreme  Court  of  Alabama.    Feb.  8.  1917.) 

1.  Appeal  and  Bbbor  «=>877(1)  —  Aovebsb 
Ruling— Intebest  of  Pabtt. 

An  appeal  from  adverse  rulings  by  one  not 
a  par^  to  the  suit  will  not  be  considered. 

[Bd.  Note.— For  other  casps.  see  Appeal  and 
Error,  Gent  Dig.  H  SG60,  3661.] 

2.  Appbal  Awn  Ebbor  «=>  1011(1)— Concld- 

8I0N8  OP  CODBT— CONFX-ICTINQ  EVIDENCE. 
Conclusions  of  fact  of  the  trial  court,  based 
on  conflicting  evidence,  will  not  be  disturbed 
on  appeal,  although  seemingly  against  the  pre- 
ponderance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  55  398^-3988.] 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; A.  E.  Qamble,  Judge. 
Ejectment  ^  the  Deerland  Turpentine 
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Gorapany  against  Ohaney  BnsseU  and  others, 
In  which  the  Qattla  Turpentine  Company  vas 
BobBtltnted  as  pUlnlifl.  Judgmmt  for  de- 
fendants, and  the  Oattls  Turpentine  Com- 
pany appeals.  Attlrmed. 

Errln  &  McAleer,  of  Mobile,  and  Charles 
Hall,  of  Bay  MInette,  for  appeUant  Wil- 
liam F.  Anderson,  of  Mt^lle.  for  appellees. 

McCLBLI^N,  J.  Common-law  ejectment 
Ab  originally  Instltated,  the  Deertand  Tur- 
pentine Company  was  the  actual  plaintiff. 
Warvelle  on  Ejectments.  §S  90,  91 ;  Etowah 
Mining  Company  v.  Carlisle.  127  Ala.  663, 
667,  29  South.  7.  From  the  summons,  and 
from  the  Judgment  entry  of  Biay  23,  191^ 
it  so  appears.  The  defendants  were  Charles 
and  Chaney  Russell.  The  three  devises  were, 
respectively,  originally  laid  In  the  Gattls 
Turpentine  Company,  In  A.  M.  ThcHopson, 
and  In  the  members  of  a  Arm,  Bums  &  Son. 
.A  deed  to  the  land  in  controversy  from  the 
Oattls  Turpentine  Company  to  the  Deerland 
Turpentine  Company,  of  date  February  7. 
1914,  was  ottered  by  the  plalritlCf.  On  objec- 
tion that  this  conveyance  disclosed,  on  its 
face,  that  it  was  executed  by  a  nonresident 
corporation,  not  shown  to  have  been  author- 
ized to  do  business  in  this  state,  the  court 
declined  to  admit  It  in  evidence.  In  respect 
of  thta  mllng  the  hill  of  ezcepUons  recites 
that: 

"The  plaintiff  then  end  there  excepted.  Plaia- 
tiCs  attorney  then  asked  leave  of  tiiie  court  to 
amend  his  complaint  by  striking  out  the  name 
of  the  Deerland  Turpentine  Company  and  sub- 
Btitutlns  that  of  the  Gattis  Turpentine  Com- 
pany, which  was  granted  by  the  court  and  the 
amendment  was  allowed  over  the  obJeetioD  of 
defendants." 

According  to  the  recital  of  the  mentioned 
Judgment  the  amendment  was  of  the  "first 
count"  (demise),  the  <Hily  place  In  the  com- 
l^lnt  where  the  substltntlon  permitted 
could  be  effected. 

[11  It  appears  with  certainty  that  the  ap- 
peal from  the-  judgment  In  favor  of  the  de- 
fendants was  sonant  and  undertaken  to  be 
effected  by  the  Gattis  Turpentine  Company. 
If  the  legal  effect  of  the  amendment,  after 
the  stated  adverse  ruling  on  the  adndsslon 
of  the  deed,  was  to  substitute  the  Gattis 
Company  for  the  Deerland  Company  as  the 
actual  party  plaintiff  (whether  enoneoua  or 
not,  it  is  not  necessary  to  now  Inquire),  then 
the  appellant  (Gattis  Company)  was  not  the 
party  against  whom  the  adverse  ruling  in 
refusbig  to  admit  the  deed  tftun  the  Gattis 
C<Hnpany  to  tb»  Deerland  Company  was 
made — a  conveyance  that,  if  admitted,  would 
have  shown  the  absence  of  title  in  the  Gattis 
Company,  In  which  the  first  count  laid  it 
If,  on  the  other  hand,  the  ^ect  of  the 
ami^dment  was  only  to  change  the  entity  in 
whidi  the  demise  was  laid  In  the  first  count 
to  anoUier,  ttien  the  Deerland  Company  re- 
mained (we  assume  for  the  occasion  only) 
the  actual  party  plaintiff;  and,  if  so,  the 


party  plaintiff  against  whldi  tba  Jadgment 

was  rendered  has  not  appealed,  the  ^peal 
being  by  the  Oattls  Ou^any.  Hwoe,  with- 
out attenq>tlng,  for  it  la  unneoeBBuy,  to  at 
this  time  define  the  legal  resiilt  aa  between 
the  dilemmas  indicated,  it  must  be  held  that 
the  first  assignment  of  error  presents  notJiing 
this  court  can  review. 

[2]  On  the  issue  of  fact  Utlgated.  tIb. 
whether  the  mortgage  or  mortgages  execut- 
ed by  the  Russells  on  Chaney  BusseH's  land 
were  ahme  given  to  secure  the  Indebtedness 
of  the  husband.  m>  part  of  which  was  for 
the 'security  of  the  indebtedness  of  the  wife, 
Chan^,  the'oft-r^)eated  rule  established  in 
Cobb  v.  Malone.  92  Ala.  630,  9  South.  738, 
for  the  review  <m  appeal  of  conclusions  of 
fact  attained  by  a  trial  court,  without  the 
Intervention  of  the  Jury,  testlmcmy  deliver- 
ed ore  tenns  would,  on  this  record,  preclude 
a  reversal  of  the  Judgment  rendered. 

The  Judgment  Is  afibrmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SATBS  and 
OARDNEB,  JJ.,  concur. 


(199  Ala.  67) 

ATLANTIO  COAST  LINB  BY,  t.  ENTEB^ 
PRISE  COTTON  OIL  CO. 
(4  Div.  608.) 

(Supreme  Court  of  Alabama.    Jan.  18.  1917. 
Rehearing  Denied  Feb.  15. 1917.) 

1.  Oabbibbs  ^=»10&— Loss  or  Goods— Natubb 

or  LlABIUTT. 

Where  there  was  no  special  contract  regard- 
ing carrier's  liability  for  shipment  of  crude  oil, 
the  commoQ-law  rule  of  liability  will  govern. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  471-495.] 

2.  Cabbiers  (S=33l08  —  Loss  or  Goods — Com- 
hon-Law  Liabilitt. 

By  common  law  a  carrier  Is  an  Insurer, 
and  is  responsible  for  all  losses  except  those  re- 
sulting from  the  act  of  God,  or  the  public  ene- 
my, or  the  fault  of  the  shipper. 

[Ed.  Note.— For  other  cans,  see  Casrien, 
Cent  Dig.  U  471-495.] 

8.  Cabrigbs  <8=>132  —  AonoH  :^0B  Loss  or 
G00D&— BuBDEN  OP  Paoor. 
The  burden  rests  upon  a  carrier  to  plead 
and  establish  that  the  loss  to  goods  came  within 
the  ezceptioDfl  to  the  common-law  rule  of  lia- 
bUity. 

[Ed.  Note.— For  other  cases^  see  Carriers, 
Gent.  Dig.  |S  578-682,  605J 

4.  Gabbibbs  ^s»131— Loss  or  Ctoons— Plbad- 
xno. 

A  plea  that  loss  of  crude  oil  shipped  b; 
plaintiff  was  due  to  plaintiff's  negligence  in  not 
closing  a  valve  held  demurrable  because  not 
negativing  carrier's  n^ligence. 

[Ed.  Note.— For  other  cases,  see  Carriera, 
Cent.  Dig.  H  560-677,  593.] 

6.  GABaiEBS  «s>187  —  IjOSs  or  Qoodb  —  In* 

STBUCnOffS. 

In  action  for  loss  of  crude  cdl.  where  court 
instructed  jury  that  the  carrier  was  not  liable 
if  loss  occurred  through  shipper's  fault  as  al- 
leged in  special  pleas,  the  charge  as  a  whole 
held  not  erroneous. 

[Ed.  Note.— For  oOier  cases,  see  Oarrlenk 
Cent  Dig.  SS  5M,  595.] 
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6.  Oabhiebs  «s»187— Loss  ow  Goods  — In- 

STBUCmONS. 
Refusal  of  instructloiia  for  failure  to  nega- 
tive contributory  fault  of  the  carrier  and  to  set 
oat  carrier's  liability  as  Insurer,  held  proper. 

[Ed.  Note.— For  other  ctses,  see  Oarriera, 
Gent  Dig.  K  594.  595.] 

7.  ETmxiroE  «»474(7>— Onzrzoir  Btidkhcb— 
LoAoiNO  OF  Tank  Cab. 

Where  a  witness  stated  his  experience  of 
12  years  in  loading  oil  tank  cars,  sufficient 
predicate  was  laid  to  permit  bis  testimony  that 
a  car  was  properly  loaded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Diff.  8  2201.] 

Sayre,  J.,  dissenting. 

Appeal  fr<Hn  Circuit  Court,  Oc^Eee  Coun- 
ty; A.  B.  Foster,  Judge. 

Suit  by  the  Enterprise  Cotton  OH  Com- 
pany against  the  Atlantic  Coast  Une  Ball- 
way.  Judgment  tor  plaintiff,  and  defendant 
appeals.  Affirmed. 

Suit  by  appellee  to  recover  damages  for 
failure  to  deliver  a  tank  of  cmde  oU  receiv- 
ed by  the  defendant  as  a  common  carrier  for 
shipment  from  Enterprise,  Ala.,  to  F<Hts- 
montb,  Va.  The  <dl  was  loaded  on  the  can 
by  the  plalnlllf. 

The  d^eadant  flled  several  special  pleas. 
Those  numbered  5,  61  7,  and  8,  dnnnrrmi  to 
which  were  overmled,  set  up  aa  defense  that 
the  valve  on  tlie  Inside  of  the  (dl  tank  which 
prevented  the  oil  from  passing  Into  the  pipe 
through  which  it  was  to  be  onptled  oat  of 
the  car  was  not  prcperly  adjusted  by  plaintiff 
when  the  tank  was  loaded;  that  the  cap  on 
Qie  end  of  the  discharge  p^  was  not  secure 
ly  fiistened  when  the  tank  was  loaded;  that 
both  the  Talve  and  the  cap  on  the  discharge 
pipe  were  Improperly  adjusted  by  the  plain- 
tiff—all  of  whldi  was  Impossible  of  discovery 
by  external  examlnatlcai  at  the  car;  and  that 
on  account  of  sndi  default  on  the  part  of 
I)laintUf  in  loading  the  car,  the  <ril  emptied 
out  while  in  transportation  and  ms  lost. 
The  cause  went  to  the  Jury  on  the  plea  of  the 
general  issue,  and  the  above-noted  special 
pleas. 

Pleas  8  and  4,  to  whldi  demurrer  was  sus- 
tained, are  as  follows: 
"8.  That  the  tank  containing  the  erode  iA\ 

was  on  a  car  which  was  loaded  with  said  oil 
by  the  plaintiff,  and  that  the  tank  containing 
this  oil  had  an  adjustable  valve  in  the  bottom 
of  it  by  which  the  opening  of  the  pipe  through 
which  the  oil  was  to  be  emptied  out  of  said 
tank  closed  the  said  opening  of  the  pipe.  And 
defendant  avers  that  the  said  oil  was  lost  out 
of  the  tank  by  reason  of  the  failure  of  the  plain- 
tiff to  properly  adjust  said  valve  over  open- 
ing; of  said  pipe,  and  that  thereby  the  oil  con- 
tamed  in  said  tank  ran  out  of  the  same  and 
was  lost 

"4.  That  the  oil  alleged  to  have  been  lost  to 
the  plaintiff  was  put  by  the  plaintiff  into  a 
tank  which  was  on  a  car,  for  transportation  by 
this  defendant,  and  that  this  tank  was  con- 
structed so  as  to  provide  for  the  emptying  of 
said  oU  out  of  the  tank  by  means  of  a  pipe  at 
the  bottom  of  said  tank,  and  that  the  opening 
to  said  pipe -was  closed  b?  an  adjustable  valve 
which  prevented  the  oil  from  getting  into  the 
pipe  through  which  It  was  to  be  emptied.  And 


defendant  avers  that  the  plaintiff  failed  to  prop- 
erly close  the  said  valve,  and  as  a  result  there- 
of the  oil  emptied  through  the  pipe  onto  the 
jrround  and  was  lost  in  transportation.  And  de- 
fendant avers  that  the  loss  of  the  oil  was  due  to 
the  failure  of  the  sold  plaintiff  to  pnmerly  cSoss- 
the  said  valve,  as  it  was  bis  du^  to  do.''^ 

The  following  charges  were  given  at  app^ 
lant's  request: 

"A  The  court  charges  the  jury  that  the  de- 
fendant is  not  an  insurer  of  the  act  of  the  plain- 
tiff's servants  or  agents  in  the  loading  of  their 
car. 

"B.  The  court  charges  the  jury  that  If  they 
are  reasonably  satisfied  that  the  oil  was  lost 
withont  fault  of  the  defendant,  then  their  ver- 
diet  must  be  for  defendant. 

"1.  The  court  charges  the  Jury  that  if  the  car 
of  oil  was  properly  handled  In  transportation, 
and  if  they  believe  that  the  car  was  not  prop- 
erly loaded,  and  that  the  improper  loading  could 
not  have  beea  discovered  by  the  external  ezami- 
natkm  of  the  ear,  then  the  verdict  must  he  for 
defendant. 

"2.  The  court  charges  the  jury  that  defendant 
la  not  an  insurer  of  the  delivery  of  the  oil 
against  the  acts  of  the  plaintiff's  agents  or 
servants  in  loading  the  car. 

"3.  The  court  charges  the  jury  that  the  de- 
fendant only  insured  the  delivery  of  the  oil  pro- 
vided it  was  properly  loaded. 

"4.  The  court  cliarges  the  jury  that  the  bur- 
den is  upon  plaintifl  to  show  timt  the  car  wse 
properly  loaded." 

The  reused  charges  read  as  follows: 
"A  The  court  chanes  the  jury  that  if  the 
valve  was  properly  adjusted  and  the  cap  on  the 
end  of  the  discharge  pipe  properly  put  on  at 
the  time  of  loading  the  car,  but  either  of  them 
became  unadjusted  in  transportation  so  as  to 
cause  the  loss  of  the  oil,  withont  fault  of  de- 
fendant, then  their  verdict  must  be  for  defend- 
ant 

"1.  The  court  charges  the  jury  that  if  they 
believe  that  the  valve  was  not  property  set,  and 
that  b;  reason  of  its  being  open,  the  oil  was 
lost,  their  verdict  must  be  for  defendant 

"2.  The  court  charges  I3ie  jury  that  If  they 
believe  the  oil  was  lost  on  account  of  the  fail- 
ure of  the  plaintifTs  agents  or  servants  to  prop- 
erly adjust  the  valve  in  the  tank  car  and  the 
cap  on  the  discharge  pipe,  their  verdict  must 
be  for  defendant" 

"6.  The  court  charges  the  jury  that  the  only 
du^  that  defendant  owed  the  plaintiff  was  to 

firoperly  handle  the  car  in  transportation,  and 
f  properly  handled,  and  the  car  was  not  prop- 
erly loaded— which  could  not  have  been  discov- 
ered by  an  external  examination  of  the  car— 
their  verdict  must  be  for  defendant." 

"11.  The  court  charges  the  jury  that  the  de-' 
fendant  discharged  its  duty  to  plaintiff  when  it 
^i^wrljr  inspected  the  car  and  properly  ban- 
On  snbmlssioii  of  the  cause  to  the  jury  oa 
the  Issues  above  indicated,  there  was  ver- 
dict and  judgment  for  the  plaintiff,  and  the 
dtf«tdant  prosecutes  this  appeaL 

John  "R.  Tyson,  of  Montgomery,  for  appel- 
lant W.  W.  Sanders,  of  Elba,  for  appellee^ 

GARDNER,  J.  [1]  There  Is  In  Che  record 
no  Indication  of  any  special  contract  whldi 
sought  to  ezonpt  ttie  shipment  of  the  tank 
of  crude  oil  from  the  common-law  rule  of  a 
common  carrier's  liability.  This  rule  there- 
fore prerolled  In  the  oonslderatltui  of  thia 
cause*  and  it  was  given  ai^caticn  by  the 
court  below. 
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[2]  Speaking  ctf  tbls  rule  our  oonrt  In 
Steele  ft  Burgess  r.  Tonnsoid,  87  Ala.  247, 
79  Am.  Dec.  49,  said: 

the  comnion  law,  the  carrier  Is  responsi- 
ble for  6ll  losses,  except  such  as  result  from 
the  act  of  God,  or  the  public  enemy.  Hence 
his  liability  is  not  confined  to  such  losses  as 
are  the  conseQuences  of  Ms  own  negligence,  or 
want  of  skilL  He  Is  liable  for  losses  by  acci* 
dent,  mistake,  and  numerous  unavoidable  oc- 
currences, not  falling  under  tlie  head  of  acts  of 
God  or  the  public  enemy,  and  against  which 
it  is  not  within  the  reach  of  baman  vigilance  or 
foresight  to  provide.  For  losses  occasioned  by 
the  wrongful  acts  of  third  persons,  by  accidental 
firee,  by  robbery,  or  by  (be  violence  of  mobs, 
which  neither  the  carrier  nor  his  agents  can 
resist,  or  by  any  vigilance  avoid,  he  is  responsi- 
ble. I  Smith's  I*  C.  315;  2  Ohio  St.  R.  137. 
The  liabilities  of  a  common  carrier  are  thus 
distingtiished  into  two  classes:  The  one.  a  lia- 
bility  for  losses  by  neglect,  which  is  the  liabili- 
ty of  a  baOee ;  the  other,  a  liability  for  losses 
by  accident,  or  other  -  unavoidable  occurrence, 
which  is  the  liability  of  an  insurer." 

And  In  the  more  recoit  case  of  A.  G.  S.  R. 
R.  T.  Qnarles,  145  Ala.  436,  40  South.  120,  6 
L.  R.  A.  (N.  S.)  867,  117  Am.  St.  Rep.  64,  8 
Ann.  Cos.  308,  la  the  following : 

"As  a  general  rule  the  undertaking  of  a  com- 
mon carrier  to  transport  goods  to  a  particular 
destination'  includes  the  obligation  of  a  safe 
delivery  of  them,  within  a  reasonable  time,  to 
the  consignee.  And  the  contract  of  carriage  is 
one  of  insurance  against  every  loss  or  damage, 
except  such  as  may  be  occasioned  by  the  act 
of  God  or  the  public  enemy  or  the  fault  of  the 
owner  of  the  goods  or  his  agent  And  in  this 
state  the  shipper  makes  a  prima  facie  case 
against  the  carrier  when  he  shows  the  goods 
were  not  delivered,  and,  in  order  for  the  car- 
rier to  relieve  itself  of  the  absolute  liability  for 
their  toss  as  an  insurer,  it  must  bring  itself 
within  the  exception  relied  upon  as  an  excuse 
for  its  failure  to  deliver." 

See,  also,  Booa  ft  Ga  v.  Steamboat  Bel- 
fast, 40  Ala.  184,  88  Am.  Dec.  701,  and  Wal- 
ter T.  A.  G.  &  R.  R.  Co..  142  Ala.  474,  89 
Soatli.  87;  4.  R.  a  L.  696^104. 

WbUe  tbe  language  of  the  dedalons  fre- 
quently ctmflne  the  defenses  of  a  common  car- 
rier against  its  common-law  llablllt?  to  that 
of  loss  occasioned  by  the  act  of  God  and  the 
[nibUc  enemy,  yet  in  fact,  as  pointed  out 
by  this  court,  there  Is  a  third  defense— that 
of  loss  occasioned  by  the  fiault  of  the  owner 
of  the  goods  or  bis  agent  This  la  empha- 
sized  Id  the  case  of  McOarthy  ft  Raldwln  v. 
U  ft  N.  R.  R.  Co.,  102  Ala.  193, 14  South.  370, 
48  Am,  St  Rep.  29,  where  It  was  said: 

"It  Is  manifest  tbat  the  case  made  by  the  aver- 
ment of  these  facts  tendered  no  issue  of  negli- 
gence vel  uon  on  tbe  part  of  the  defendant.  Tbe 
contract  averred  is  an  uncooditioual  common- 
law  contract  of  carriage  without  reservations 
or  exceptions.  By  its  terms  tbe  defendant  in- 
sured the  safe  dehvery  of  tbe  goods  to  the  con- 
signee, and  assumed  liability  for  any  loss  or  in- 
Jury  resulting  from  any  cause  except  such  as  af- 
forded the  carrier  a  defense  at  common  law. 
The  stricbBSt  proof  of  all  possible  care  on  the 
salt  of  the  carrier  in  tbe  transportation  and 
.deUvery  of  the  goods  would  have  been  no  de- 
fense, and,  of  course,  proof  of  tbe  carrier's  ncg- 
Ugence  was  in  no  wise  essential  to  a  recovery. 
Tm  ilsfMisrs,  which  a  carrier  nndw  sack  a  con- 
tract may  interpose  to  an  acti<m  for  failure 


'  to  deliver  in  good  condition,  are  commonly  men- 
tioned as  two  only,  namely,  that  tbe  Ion  or  in- 
Jary  was  due  either  to  the  act  of  God,  or  to  the 
act  of  a  public  enemv.  But  there  is  in  resUty 
a  third  resting  on .  uie  fault  of  the  owner  <» 
tbe  goods  or  his  agent  This  latter  defense, 
while  the  fault  involved  in  it  may  consist  mere- 
ly  of  negligence  imputable  to  the  plaintiffB,  Is 
in  no  sense,  and  bears  little  analogy  to,  the 
defense  of  contributory  nej;li^ence,  available  in 
actions  against  common  earners  of  passengnrs, 
sometimes  in  actions  against  carriers  of  live 
stock,  and  even,  it  may  be,  in  actions  against 
carriers  of  goods — inanimate  things — under  con- 
tracts of  affreightment,  which  limit  liability  to 
loss  or  injury  occasioned  by  the  carrier's  negli- 
gence." 

[S,4]  It  was  this  latter  defense— loss  oc- 
casloned  by  the  foult  of  the  shipper  who 
loaded  tbe  cai^ wUch  was  interposed  by  the 
defendant  in  this  case.  It  was  ruled  in  the 
aboTe-mentioned  case  of  McOarthy,  etc,  v. 
U  ft  N.  B.  R.  Co.,  tbat  as  the  bnrd«  rested 
on  the  common  carrier  to  plead  and  est&bllsh 
that  tbe  loss  or  injury  came  within  tb»  ex- 
ceptions to  the  commonrlaw  rale  of  liaMlity 
because  a  result  of  tike  act  God  or  Oie  pub- 
lic enemy,  the  hnrden  likewise  rested  open 
the  carrier  to  aver  •and  establish  the  other 
exception  to  tbat  rule  of  liability,  the  fault  of 
the  shipper;  and  to  do  so  "be  must  bring 
himself  entirely  and  perfectly  within  it  by 
negativing  all  contributhig  fault  of  his  own." 
Measured  by  this  rule,  pleas  8  and  4  were 
subject  to  tbe  demurrer  interposed  thereta 

Under  the  common-law  rule  of  liability  re- 
covery for  failure  to  deliver  tbe  goods  is  not 
dependent  upon  proof  of  negligence  or  fault 
on  the  part  of  the  carrier,  for  the  liability, 
aside  from  any  question  of  exceptions  to  tbe 
rule  which  are  not  embraced  in  tbis  state- 
ment, is  that  of  insurer  and  would  Include  a 
liability  on  the  part  of  the  carrier  for  loss  oc- 
casioned by  third  persons,  intermeddlm, 
brawlers,  or  thieves. 

The  evidence  for  plaintiff  went  to  show 
that  tbe  tank  was  properly  loaded  with  oil. 
that  tbe  valve  was  securely  adjusted  and  the 
cap  properly  screwed  on  the  discharge  jrfpe. 
The  car  of  oil  was  several  days  in  transit 
and  tbe  evidence  for  the  defendant  tended  to 
show  that  it  was  handled  In  a  careful  man- 
ner, being  extemnlly  Inspected,  and  tbat  tbe 
oil  leaked  out  after  the  car  had  left  Savan- 
nah, Ga.,  on  its  way  to  Portsmouth.  There 
was  also  evidence  that  the  valve  was  "un- 
seated," and  that  the  cap  had  fallen  off  the 
dlsdiarge  pipe.  .. 

[S]  ■  The  trial  court  was  careful  to  Instruct 
tbe  Jury  that  no  liability  attoched  to  the 
carrier  If  tbe  loss  was  occasioned  by  the 
fault  or  neglect  of  tbe  shipper  in  any  parttc- 
ular,  as  set  out  in  tbe  special  pleas. 

[6]  Some  of  the  refused  charges  were 
faulty  for  failure  to  negatiTe  any  ctmtribut- 
ing  fault  on  the  part  of  the  carrier,  and  oth- 
ers ignored  the  rule  of  liability  controlling 
in  the  cause,  that  of  Insurer;  but  there  wai 
no  reversible  error  In  their  rtfnsaL 

Oareful  conalderatltm  has  been  glresi  Um 
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cajMS  dted  by  coudbcI  for  eiq)^aiit:  HntclU- 
son  T.  a  &  St.  P.  R.  R..  87  Minn.  624,  35  N. 
W.  488;  Lee  v.  Balelgh  ft  O.  B.  72  N.  C. 
236;  Newby  t.  Gbicago,  eta,  By„  IJB  Mo. 
Aim.  891;  Gulf,  etc.,  B.  R  t.  Wlttnebert,  101 
Tex.  888,  108  &  W.  ISO,  14  Ii.  R.  A.  (N.  S.) 
1227, 130  Am.  Bt  Rep.  658, 16  Ann.  Oaa  1153. 
The  latter  case  was  not  of  the  same  kind  of 
suit  aa  here  Involved,  and  vbUe  some  of  the 
language  used  may  be  portlnent  to  the  qnes- 
tltni  under  consideration,  the  case  itself  Is 
not  In  point  We  do  mt  mean  to  indicate, 
however,  tbat  there  is  any  conflict  between  It 
and  tbit  concltud(m  we  have  here  reached. 
The  other  cases  involve  questions  arising 
from  the  shipment  (tf  live  stocfc,  uid  under 
special  contract,  it  appears.  They  seem  to 
hold  that  In  the  shliunent  of  live  atock  an- 
other exception  has  been  added  to  the  com- 
mon-law rule  In  favor  of  ttie  carrier  against 
Injuries  arising  from  the  nature  and  propen- 
dties  of  the  stod^,  vhldi  could  not  be  pre- 
vented 1^  foresight  or  vigilant  care.  4  R.  C. 
Tj.  703.  Such  Is  also  the  holding  of  this  court 
In  A.  O.  li.  Ry.  V.  Rice,  169  Ala.  265,  62  South. 
918.  29  U  B.  A,  (N.  S.)  1214.  Ann.  Cas.  1812B, 
369.  That  question,  however,  is  not  before 
as  now  for  conrtderatlon. 

[7]  One  of  plalntiflTs  witnesses,  who  It  ap- 
pears was  elthw  engaged  In  the  work  or  was 
superintending  the  loading  of  the  car,  after 
stating  his  experience  of  12  years  in  loading 
oil  tank  cars,  was  permitted  to  testify  tbat 
this  car  was  properly  loaded. 

Defendant's  objection  to  the  question  on 
Oie  ground  that  it  was  a  question  for  the  de- 
termination of  Uie  Jury  and  was  not  the  sub- 
ject of  expert  testimony  was  overruled,  and 
the  mllnc  of  Qie  court  is  assigned  as  error. 
A  similar  question  was  treated  in  McCarthy 
ft  B.  ▼.  L.  ft  N.  B.  R.  Go.,  snpra,  wher^  the 
court  said: 

"The  only  •  ♦  •  error  we  find  la  the  rec- 
ord lies  in  the  exclusion  of  the  testimony  of  the 
witness  Slater,  to  the  effect  that  these  cam 
were  'well  and  carefully  loaded.'  This  was  the 
mere  opinloii  of  the  witness,  it  is  quite  true,  but 
we  think  a  anfflcient  premcate  Bad  been  laid 
to  render  his  opinion  on  that  subject  competent 
evidenoa," 

The  following  authorities  are  also  dted 
as  supporting  that  view:  So.  Ry.  Co.  v.  Stol- 
lenwerck,  166  Ala.  656,  52  South.  204;  Stoutz 
ML  Coal  Co,  V.  Tedder,  189  Ala.  637,  66 
South.  619;  Cohn  &  Goldberg  Co.  v.  Bobbins, 
159  Ala.  289,  48  South.  853;  Hood  v.  Dlsston 
&  Sons,  90  Ala.  377,  7  South.  732 ;  St.  L.  & 
S.  F.  R.  B.  Co.  V,  Brantley,  168  Ala.  679,  53 
South.  306;  Shook  v.  Pate,  BO  Ala.  81;  Splva 
V.  Stapleton,  38  Ala.  17L 

We  And  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  court  below  will  be 
affirmed. 

Affirmed.  AH  the  Justices  concur,  except 
SAYKE,  J.,  who  dissents. 
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REISER  V.  SOVEREIGN  CAMP  OF  WOOD- 
MEN OP  THE  WORLD.   (1  DIv.  946.) 
(Supreme  Court  of  Alabama.   Dec.  21,  1018. 
Rehearing  Denied  Feb.  16.  1917.) 
IrrsuBANOE  4s»756<2)— Mutual  Bbneitt  Ih- 

BURANCE— ESTOPPEI,  AfFECTIKO  FOBFEmTBS 

—Statute. 
Gen.  Acts  1911,  p.  713,  S  20,  allowing  fra- 
ternal benefit  societies  to  provide  that  no  sub- 
ordinate body,  officers,  or  members  shall  have 
authority  to  waive  proviKions  of  laws  or  con- 
stitution, and  that  same  shall  bp  binding  on  the 
soci<>ty,  members,  and  beneficiaries,  held  to  pre- 
clude any  waiver,  express,  or  implied,  or  estop- 
pel predicated  on  acts  or  condnct  of  officers,  or 
members, 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.-  Dig.  I  1908.] 

McGlollan  and  Thomas,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Baldwin  Coun- 
ty; A.  E.  Gamble,  Judge. 

Action  by  Felix  W.  Reiser  against  Sover- 
eign Camp  of  the  Woodmen  oi  the  World. 
Judgment  for  defaidnnt.  and  plaintiff  ap- 
pealed to  Court  of  Appeals,  which  transfer- 
red the  cause  nnder  Acts  1911,  p.  460,  %  d. 
Affirmed. 

John  B.  MltcheJl,  of  Mobile,  for  appellant. 
Brvln  &  McAleer,  of  Mobile,  for  at^llee. 

McCLELLAN,  J.  This  is  an  action  to 
recover  $1,000  alleged  to  be  due  the  plain- 
till  (appellant)  under  a  "benefldary  certifi- 
cate or  policy  of  life  Insurance,"  issued  on 
Angust  SO,  1913,  by  the  defendant  (appellee),  a 
fmtemal  benefldary  association,  on  the  life 
of  William  Reiser,  a  member  of  the  assoda- 
tlon,  the  plaintiff  be4ng  named  as  the  bene- 
fldary in  such  certificate,  the  alleged  member 
of  the  association  having  died  on  June  8, 
1914. 

The  defense  set  up  in  pleas  2  and  3,  re- 
spectively, were  these:  (a)  That  under  pro- 
visions of  the  constitution  of  the  assodatlfm 
Reiser,  previous  to  bis  death,  ceased  to  be 
a  member  and  an  insured  In  the  assodatlon 
because  of  bis  conviction  of  a  felony;  (b) 
and  that  under  provisions  of  the  by-laws  of 
the  assodatlon  the  benefldary  certlflcate  be- 
came void  because  the  assessment  for  Hay. 
-1914,  was  not  paid  within  the  time  required 
by  the  by-laws  of  the  association.  Special 
replications  6  and  7  to  plea  2  asserted  a 
waiver,  by  defendant's  agent  Eblnger  as 
clerk  of  the  local  camp,  by  his  receipt  of  Bels- 
er'a  membership  assessments  after  full 
knowledge  or  notice  of  the  conviction  of  Reis- 
er. Special  replications  4,  6,  and  6,  to  the 
third  plea  as  amended,  relied  upon  estoppels 
wrought,  It  Is  averred,  by  the  act  of  defend- 
ant's agent  Eblnger,  who,  as  derk  of  the 
camp,  and  in  discharge  of  his  duty,  habit- 
ually or  customarily  collected  Reiser's  as* 
sessmeits  at  dates  subsequent  to  the  time 
they  should  have  been  paid,  as  late  as  the 
fourtb  day  of  the  anooeedlng  monUi;  that 
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Bdser  wu  led  to  belIeT«  that  aBaeaameDta 
paid  as  late  as  the  fourth  day  of  the  month 
Ancceedlng  that  In  which  the  assesBments 
were  doe  would  be  accepted;  and  that,  act- 
Inc  under  sach  belief  and  custom,  the  assess- 
meat,  cpon  which  the  forfeiture  alleged  in 
the  amended  third  plea  La  averred,  was  paid 
oa  June  4,  1914,  and  sndi  payment  was  ac- 
c^ted  by  the  clerk  aa  ag«it  for  the  defend- 
ant The  court  sustained  demurrers  to  spe- 
cial replications  4  to  6,  indudve,  as  also  to 
rqtlicatlons  7.  8,  and  9,  but  oror  in  the  lol- 
IngB  striking  these  last-noted  reiilicatlona  ia, 
with  commendable  candor,  not  urged;  is 
waived,  In  tfect.  In  brief  tor  appellant 
Without  qnertloning  the  binding  qualities  at 
the  provisionB  of  the  constitution  set  up  In 
the  second  plea  and  o£  tiie  by-laws  averred 
in  the  third  plea  aa  ameaided,  the  plalntUTa 
r^iance  to  avoid  their  invalidating  effect 
working  when  <^ended  as  alleged  forfeitures 
of  rights  under  the  contract  1b  waiver  and 
estomKl  resulUi^  from  the  indicated  acts  of 
defendant's  agent  Bblnger,  acting  within  the 
scope  <tf  his  authority. 

In  the  General  Act  approved  April  24. 1911 
(Gen.  AcU  1911,  pp.  700-722),  enUtled  "An 
act  for  the  regulation  and  control  of  frater-i 
nal  benefit  societies,"  tbB  following  provlsiODtf 
appear: 

"Sec  4.  Except  as  herein  provided,  «ach 
societies  shall  be  governed  by  thus  act  and  shall 
be  exempt  from  all  provisions  of  the  insurance 
laws  of  this  state,  not  only  in  governmental  rela- 
tions with  the  state,  but  for  even  other  pur- 
pose, and  no  law  hereafter  enacted  shall  apply 
to  them,  unless  they  be  expressly  designated 
therein." 

"Sec.  8.  Every  certificate  issued  by  any  such 
society  shall  specify  the  amount  of  benefit  pro- 
vided thereby,  and  shall  provide  that  the  cer- 
tificate, the  charter  or  articles  of  iacorporetion. 
or  if  a  voluntary  association,  the  articles  of  tB- 
sociation,  the  constitution  and  laws  of  the  socie- 
ty, and  the  application  for  membership  and 
medical  examlnaticHi,  tigned  by  the  applicant, 
axiA  all  amendments  to  each  thereof,  shall  consti- 
tute the  agreement  between  the  society  and  the 
member  and  copies  of  the  seme  certified  by  the 
secretary  of  the  society,  or  corresponding  officer, 
shall  be  received  in  evidence  of  the  terms  and 
conditions  thereof  and  any  changes,  additiona  or 
amendments  to  said  charter  or  articles  of  in- 
corporation, or  articles  of  the  assodation,  if  a 
voluntary  aasodation,  constitution  or  laws  duly 
made  or  enacted  subsequent  to  the  issuance  of 
the  benefit  certificate  shall  bind  the  member  and 
his  beneficiary,  and  ahall  govern  and  control  the 
agreement  in  all  respects  the  same  as  though 
BQch  changes,  additiona  or  amendments  had  been 
made  prior  to  and  were  enforced  at  the  time  of 
the  application  for  membership.'* 

"Sec.  20.  The  constitution  and  laws  of  the 
society  may  provide  that  no  subordinate  body, 
nor  any  of  its  subordinate  officers  or  members 
shall  have  the  power  or  authority  to  waive  any 
of  the  provisions  of  the  laws  and  constitution 
of  the  eocie^.  and  the  same  ahall  be  binding  on 
the  society  and  each  and  every  m6mbsr  thereof 
and  on  US  beneficiaries  of  members." 

ANDBKSON,  a  J.,  and  MAYFIELD, 
8AYBE,  SOUERVIU^.  and  GABDNEB, 
J7.,  oiturtain  the  opinion,  and  so  bold,  that 
Qx9  piorlslcHis  of  section  20,  ante,  preclude 
any  waiver,  flo^reaa  or  implied,  or  any  es- 


toppel predicated  of  the  acts  or  «mduct  at 
any  subordinate  officer  or  member,  thus  con- 
firming the  correctuess  of  the  rulings  of  the 
court  below  on  the  pleadings,  and  thereupon 
affirming  the  Judgmoit  The  writer,  with 
whom  Justice  THOMAS  concurs,  la  of  a  dif- 
ferent opinion;  and  ao  upon  ttie  consldera- 
tl<Hu  to  follow: 

The  public  policy  of  a  atate  la  generally  €£> 
pressed  by  statute  or  Constitution.  4  Wordx 
and  Phrases  ^  Series)  pp.  27-^;  Harding 
V.  Amer.  Ga,  182  HL  601,  S6  N.  R  S77.  64 
Ik  B.  A.  738.  74  Am.  St  Bep.  189,  21S;  U.  S. 
T.  Trana-Ho.'  Asso.,  160  V.  S.  290, 17  Sup.  Gt 
640.  41  Ll  Ed.  1007.  In  SO  far  as  the  dted 
enactment  afflrmnUvely  affects  at  governs 
insurance  contracts  made  1^  mutual  associa- 
tions within  Its  purview,  w  restricts  or  gov- 
erns the  acts  of  nhwdlnate  lAcav  or 
agents,  it  la  a  vlritatloa  npm  the  snhjeeb* 
matter  of  paramount  restraint  created  by  the 
thus  upreaaed  public  policy  of  flie  state; 
and  to  the  extent  such  public  policy  applies 
and  controls  the  association,  its  subordinate 
offlcna  and  agents,  memberii,  and  beneficia- 
ries of  members,  they  cannot  be  subjected  to. 
or  liave  the  fav«  or  advantage  of.  legal  prin- 
ciples that  but  for  the  expressltm  <^  auch 
public  policy,  would  have  application  to  and 
effect  upon  the  rights  of  tba  partiea  to  In- 
surance contracts  made  by  such  associations. 
Section  20,  quoted  above,  la  to  be  attributed 
for  justification  to  the  police  power  of  the 
state.  Since  its  intent  and  provisions  are 
In  derogation  of  the  common  law,  the  section 
(20)  is  to  be  strictly  construed.  Lock  v.  Mill- 
er, S  Stew.  &  P.  13;  Ivey  v.  Pleroe,  6  Ala. 
874 ;  Cook  v.  Meyer,  73  Ala.  5S0.  When  con- 
strued according  to  its  letter,  as  most  be 
done,  the  section  ^)  restrains  auch  assoda- 
tioDS,  its  members,  beneficiaries  at  its  mem- 
bers, from  making  any  promise  or  effecting 
any  engagement  to  waive  provisions  of  the 
laws  and  constitution  of  such  associations 
providing  against  the  waiver  of  such  provi- 
slona  Manifestly,  the  waiver  therein  refer- 
red to  Is  a  waiver  of  the  provision  its^f; 
not  the  waiver  of  the  invalidating  effect  the 
forfeiture  wrought  by  the  breach  of  the  pro- 
vision. A  restraint  upon  the  power  a£  ag^ta 
or  members  to  waive  a  provision  of  the  con- 
stitution or  by-laws  of  an  association  of  this 
character  and  a  restraint  upon  the  power  of 
an  agent  or  a  monber  to  waive  the  forfeiture 
resulting  from  a  breach  of  the  provision 
which  the  agent  or  member  is  forbidden  to 
waive  as  a  part  of  the  contract  of  insurance 
are  distinct  conc^ta.  The  distinction  la  il- 
lustrated in  this  expressi<m  which  is  repro- 
duced from  Security  Mutual  Llfd  Ina.  Ga  t. 
Blley.  167  Ala.  663,  664,  47  South.  738: 

"The  first  insistence  ot  the  appellant  touching 
the  question  of  waiver  Is  that  inasmuch  as  it 
Is  provided  that  forfeiture  cannot  be  waived  save 
in  writing  by  certain  officers  of  the  company, 
together  with  the  fact  that  no  such  waiver  was 
made,  the  doctrhie  of  waiver  has  here  no  founda- 
tion upon  which  to  rest  A  provision  in  aa  In- 
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■nrance  policy,  to  tiM  effect  that  a  forfeitnre 
cannot  be  waived  except  hy  agreement  in  writ- 
ing, signed  b;  certain  officials,  is  for  the  benefit 
of  the  companT,  has  reference  only  to  express 
agreements,  and  does  not  preclude  an  implied 
waiver  or  one  by  parol." 

My  opinion  Is  that  tlie  proTlslolU  of  aec- 
Hon  20  do  not  preclude  an  implied  or  parol 
waiver  of  a  breach  of  the  consUtatlon  or  by- 
laws (tf  snch  association,  effecting,  If  not 
waived,  a  forfeltare  of  rights  thereander  by 
the  insarad;  nor  preclude  the  lnterposl11(m 
of  an  estoppel  on  the  part  of  the  insurer  to 
assert  a  forfeltare,  l^ally  resulting  from 
the  acts  or  conduct  of  its  subordinate  agents. 
Hence  the  provisions  of  sections  4,  8,  and  20 
of  the  General  Act  of  1911  are  not,  tn  my 
optnlon,  material  to  the  matters  of  avoidance 
set  forth  in  special  replications  8  and  7  to 
plea  2  .and  In  special  replications  4,  5  and  6 
to  plea  3  as  amended.  With  the  provisions 
of  the  cited  General  Act  of  1911  eliminated 
from  governing  effect  upon  the  matters  of 
avoidance  set  up  in  the  Ave  special  repUca- 
tiona  noted  above,  there  Is  not,  as  indeed  un- 
der the  established  doetrlne  of  our  decisions 
there  conld  not  well  be,  any  serloos  insistence 
that  the  effect  of  the  forfeitures  asserted  in 
iflea  2  and  plea  3  as  amended  were  waived 
or  the  right  to  claim  forbidden  by  estoppel, 
as  the  case  may  be,  by  the  averred  acts  or 
conduct  of  the  agent  of  the  association  whilst 
acting  within  the  scope  of  his  authority. 
United  Order  of  the  Golden  Cross  v.  Hooser, 
160  Ala.  834,  337,  49  South.  354 ;  Security  Mu- 
tual Life  Ins.  Co.  V.  Riley,  167  Ala.  553.  563, 
B64,  47  South.  736;  U.  S.  Lite  Ins.  Co.  v. 
Lesser,  128  Ala.  568,  23  South.  646;  Travelers' 
Ins.  Co.  V.  Brown,  138  Ala.  526,  35  South. 
463.  On  like  doctrine  rests  the  cases  of 
Pringle  V.  Modem  Woodmen,  etc.,  76  Neb. 
384,  1&7  N.  W.  756,  113  N.  W.  231;  Modem 
Woodmen,  eta,  v.  Colman,  64  Neh.  162,  89 
N.  W.  641.  See,  also,  Bacon  on  Benefit  Soc., 
I  433 ;  Supreme  Lodge,  etc.,  v.  Withers.  177 
U.  S.  260,  20  Sup.  Ct  611.  44  L  Ed.  762. 

Whether  the  averments  of  fact  set  forth  in 
these  special  replications  are,  strictly  speak- 
ing, matters  operating  a  waiver  only,  and 
not  constituting  an  estoppel  against  the  as- 
mdatlon,  la  &  question  not  raised  by  the  de- 
mnrreis  and  not  argtaed  here.  Should  that 
fnquir7  later  arise  or  becnne  Important,  the 
following  anthOTitleB  may  contribute  to  its 
fldlntion:  40  Cyc.  iv,  254-^;  Casstmus  Bro. 
T.  Scottish  Ins.  Ca,  185  Ala.  256,  270,  271,  33 
fionth.  163;  Queen  Ins.  Co.  r.  Toung.  86  Ala. 
424,  430,  431,  S  South.  116,  U  Am.  St  Rep.  61. 

It  la  hardly  necessary  to  add  that  under 
the  <drcum8ta]ices  set  forth  in  these  Gi}eclal 
re^Cfttlons  knowledge  or  notice  to  the  agent 
ftf  tile  foots  averred  was  the  equivalent  of  no- 
tice thereof  to  the  agent's  princUiaL  Securl* 
tj  Ins.  Go.  T.  BUey,  supra;  Cassimus  Bro,  v. 
Soottlah  In&  Co.,  supra.  The  mllngs  oi  the 
court  below  on  the  special  replications  were 
laid  Id  enxB*. 


The  plalntlfl  having  been  driven  to  a  non- 
suit by  the  adverse  roUnga  ol  the  court  In 
swAalnlng  demurrers  to  his  wedal  r^tUea- 
tlons,  the  rule  In  Wilson  r.  Owena  Horse  Go. 
CApp;)  70  South.  956,  where  no  nonsuit  was 
taken.  Is  without  applicatimi  or  efCect.  Hen- 
derson V.  T.  C.  I.  &  B.  B.  Co.,  190  Ala.  126, 
129-131,  67  South.  414. 

In  accordance  with  the  conclusion  of  flie 
majority  of  the  court,  the  Judgment  1>  af- 
firmed. 

Affirmed. 

ANDERSON,  a  J.,  and  MATPIELD, 
SA7RE,  SOMKRVILLB,  and  OARDNBtB, 
JJ.,  concur.  McCLEILLAN  and  THOMAS, 
JJ.,  dissent 

(1»  Ala.  121} 
STATE  ex  rel.  DERRICK  v.  HAWKINS. 
(8  Div.  2.) 

(Supreme  Court  of  Alabama.  Feb.  15.  7917.) 

1.  Cbwinal  Law  «==>84(1>— Ooubts— CoFBoir 
iDATioN  BY  Statute— Legislative  Irtbrt. 

The  creation  of  the  Inferior  criminal  court 
of  Madison  county  by  Loc  Acts  1916,  p.  381,  ap- 
proved September  16,  1916,  shows  legislative  in- 
tent to  modi^  to  that  extent  the  consolidation 
of  courts  of  record  into  the  circuit  court  by 
Acts  1916,  p.  279,  approved  August  10,  191K.  ' 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent.  Dig.  K  115.  120,  121.] 

2.  OsiuiNAi,  Law  *=984(6)— Coubtb  —  Cok- 

60LIDATI0N  BT  STATOTE— LeOISIiATIVB  IN- 
TENT, 

Since  the  inferior  criminal  court  of  Hadlson 
county,  created  by  Loc.  Acts  1915,  p.  3^,  does 
not  occupy  the  seme  fidd  as  the  county  court,  re- 
established  by  County  Court  Act  (Acts  1916,  p. 
862),  and  the  only  Bunllarity  is  that  each  have 
general  jurisdiction  of  misdemeanors  concurrent 
with  the  circuit  court,  and  there  is  the  fundamen- 
tal difference  that  the  Inferior  Criminal  Oonrt 
has  final  Jurisdiction,  and  the  partial  concurrence 
of  Jurisdiction  sugseets  no  conflict  between  the 
legislative  acts,  the  provision  of  County  Oonrt 
Act,  i  6,  repealing  all  laws  in  conflict  therewith, 
does  not  repeal  the  Inferior  Criminal  Court  Act. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S§  122-124.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; R,  C.  Brickell,  Judge. 

Action  by  the  State,  on  the  relation  of 
Charles  Derrick,  against  J.  W.  B.  Hawkins. 
Judgment  dismissing  petition,  and  petitioner 
appeals.  Affirmed. 

B.  B.  Smltti,  of  HontavlUe,  fbr  appdlant 
Betts  &  ISetts,  of  Hunt8Tille»  tor  appellee. 

SOHERTILLB,  J,  The  tmly  qneatiott  pre- 
sented by  the  record  Is  whether  the  general 
"Gonn^  Court  Act"  approved  Sciptember  S5, 
1915  (Gen.  Acts  1915,  p.  862),  and  reeetab- 
Ushing  the  old  system  of  county  courts  In 
all  counties  having  less  than  00,000  popula- 
tion, has  repealed  the  act  approved  Septem- 
ber 16,  1010  (Local  Seaa.  Acts  lOliS,  p.  881). 
which  estatfllshed  the  "Infeilcar  crimliaal  court 
of  Madlxm  county,"  so  at  to  aboUah  that 
court. 

By  the  general  "Court  C<msolldatlon  Act,** 
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approved  Aagust  16,  1916  (Gen.  Seas.  Acta 
1915,  p.  2TO),  it  was  provided  that: 

"Every  court  of  record  by  whatever  name  call- 
ed, having  the  jurisdiction  to  try  civil  and  crim- 
inal cases,  or  either  with  Juries  ia  hereby  con- 
solidated into  the  circuit  court." 
"  II]  The  creation  of  the  inferior  criminal 
court  of  Madison  county — a  Jury  court  of 
record — by  the  later  enactment,  evinced  a 
clear  and  deliberate  legislative  purpose  to 
thereby  modify  the  general  sentence  of  dis- 
solution pronounced  upon  similar  courts,  to 
the  extent  at  least  of  perpetuating  one  memo- 
rial of  the  prescribed  and  abandoned  sys- 
tem. Hence,  so  far  as  the  theory  of  a  unified 
system  of  jury  courts  Is  concerned,  general 
legislative  policy  can  lend  no  force  to  the  Im- 
plication of  repeal  by  other  general  enact- 
ment&. 

[2]  The  Inferior  criminal  court  in  question 
has  concurrent  Jurisdiction  with  the  circuit 
court  of  all  misdemeanors  In  the  county, 
whether  the  prosecution  Is  begun  by  Informa- 
tion or  indictment;  and  all  such  eases  re- 
maining undisposed  of  In  the  dreult  court 
at  the  end  of  each  term  are  to  be  trajisferred 
to  the  docket  of  the  Inferior  court  for  trial 
therein.  Quarterly  jury  terms  are  to  be  held, 
Hnd  all  appeals  are  to  be  taken  directly  to 
the  Supreme  Court  On  the  other  hand,  the 
re-established  county  court,  though  given  ju- 
risdiction of  all  misdemeanors  concurrent 
with  the  circuit  court,  may  try  only  those 
whose  prosecution  is  begun  by  Information. 
All  cases  must  be  tried  by  the  Judge  without 
a  jury,  and  appeals  must  be  taken  to  the 
circuit  court.  Obviously,  the  only  point  of 
contact  between  the  county  court  and  the 
Inferior  criminal  court  is  that  each  baa  a 
general  jurisdiction  of  misdemeanors  con- 
current with  the  circuit  court.  The  fxmda- 
mental  difference  Is  that  the  Inferior  criminal 
court  has  final  jurisdiction  of  all  prosecu- 
tions, however  begun,  and  Is,  aa  to  its  prac- 
tice, procedure,  and  records,  a  duplication 
of  the  circuit  court,  which  it  Is  manifestly  In- 
tended to  supplement  and  aid. 

It  Is  therefore  entirely  clear  that  the  coun- 
ty court  Is  not  Intended  to  occupy,  and  does 
not  occupy,  the  same  field  occupied  by  the 
Inferior  criminal  court;  and  equally  clear 
that  the  partial  concurrence  of  their  jurls- 
dlctl<m8  suggests  no  conflict  between  the 
legislative  acts  by  which  they  have  been  sev- 
erally created.  It  necessarily  follows  that 
the  precautionary  provision  foimd  In  section 
6  of  the  "County  Court  Act,"  that  "all  laws, 
whether  local,  general  or  special,  in  conflict 
with  the  provisions  of  thla  act  be  and  the 
same  are  hereby  repealed,"  has  no  repealing 
nor  restraining  Influence  uiion  the  "Inferior 
OritDlnal  Court  Act,"  and  the  court  thereby 
created  and  established  Is  continued  in  ex- 
istence for  all  of  its  intents  and  purposes. 
jpov  this  conclusion  Judicial  precedents  are 
not  seeded,  but  the  following  cases  are 
germane:    State  ex  rel.  SchoU  v.  Dimcan, 


102  Ala.  196,  GO  South.  265;  State  ex  reL  Ty- 
son V.  Houghton,  142  Ala.  90,  S8  South.  761; 
State  V.  White,  160  Ala.  168.  49  South.  78; 
Birmingham  v.  Son.  Exp.  Co.,  164  AJa.  B29,  SI 

South.  159. 

The  demurrer  to  the  petition  waa  properly 
auatalned;  and  the  petitioner,  detuning  ta 
plead  f urthw,  the  petition  was  properly  dis- 
missed. 

Let  the  Judgment  be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  OARDNBB  and 
THOatAS,  JJ.,  concur. 

"■""^  (199  Ata.  W 

PENNINGTON  v.  MIXON.  (4  Div.  619.) 
(Supreme  Court  of  Alabama,    Feb.  S,  1917.) 

1.  APfEAL  AND  EBROR  «fc»9B9{^— DlSOKBTIOK 

OF  Court— AHEn'OHKNT — RKOFEKmo  Cask. 
An  amendmeat  allowed  in  ejectment  after' 
closing  testimony  and  making  atgiuncnts,  per- 
mitting a  different  description  to  be  added  to 
complaint,  and  allowing  further  testimony  there- 
on, was  -within  court's  discretion,  which,  not 
shown  to  have  been  abused,  will  be  conclusive. 

[Ed,  Note.— For  othnr  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3830.] 

2.  Ejectment  «=»79— Disclaimeb. 

Defendant's  disclaimer  in  ejectment  suit, 
filed  as  permitted  by  Code  1907,  S  S843.  was  an 
admission  of  plaintiff's  title,  with  denial  of 
defendant's  possession ;  and,  where  issue  is  not 
joined  on  this  plea,  plaintiff  is  entitled  to  jadg- 
ment. 

[Ed.  Note.— For  other  cases,  tee  Ejectment, 
Offiit  Dig.  S  218J 

3.  Ejxcthbnt  «»111(9)  '  Vebdict— Bbsfon- 

BivENESs  TO  Issue. 
Verdict  in  ejectment,  allowing  recovery  of 
certain  lands,  held  not  to  define  the  boundary 
line,  which  was  the  sole  Issue  involved,  defend- 
ant having  disclaimed  possession  and  suggested 
a  boundary  dispute  as  permitted  by  Code  1907. 
i  8843. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  »  342.  343.] 

4.  Ejectment  ^=»111(3)— Vbbdict— EtesiONA- 

TION  OF  BOUNDABT." 
Verdict  in  ejectment,  describing  boundary 
as  commencing  at  stake  set  by  a  certain  man, 
although  somewhat  uncertain,  cannot  be  said 
to  be  so  unserviceable  as  to  affect  an  otherwise 
sufficient  verdict. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  332-334.] 

5.  Ejectment  C=»82~Tbiai.  —  Scope  of  Ib- 
euB— Statute. 

No  issue  of  tide  or  adverse  posseaslon  is 

triable  in  an  ejectment  suit  where  deftedant 
flies  disclaimer  and  suggests  a  bonndary  dis- 
pute as  permitted  by  Code  1907,  j  3843. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S8  222-228.] 

6.  BOUNDABIKB  <8=>35(3)— StzDBHOB— SUBWr- 

ob'b  Opinion. 
A  duly  qoalifled  competent  surveyor  may 
give  his  opinion  as  to  the  true  location  of  the 
line  between  properties  or  as  to  divUdcms  of 
land  according  to  government  calls. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  IS  157-159.] 

Appeal  from  Circuit  Court,  Houston  Coim> 
ty ;  H.  A.  Pearce,  Judge. 
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Statutory  ejectment  by  Travis  Mlxon 
against  Tbad  B.  Pennington.  Judgment  for 
plaintiff,  and  defendant  amwals.  BeTeraed 
and  remanded. 

P.  M.  Gaines  and  B.  S.  Thigpen,  both  of 
DoOian,  for  appellant  Fatmer  ft  Fanner 
and  T.  H.  IBspy,  all  of  DoUian,  for  appellee. 

MoGLBLI/AN,  J.  II]  Hizon  sued  Penning- 
ton Sn  statutory  ejectment  to  recover  a  plat 
of  land  lying  between  tbelr  reapectire  larger, 
imconteated  boldlngs.  Over  the  objection  of 
the  dtfendant  (appellant),  and  after  evidence 
taken  and  after  arguments  made,  the  court 
suspended  the  trial  and  jwrmttted  the  plain- 
tiff to  add  count  2  to  the  complaint,  wherein 
a  different  descrfptloD  (from  that  appearing 
In  the'  original  coont)  ci  the  land  sued  for 
was  introduced  Into  the  pleading,  and  there- 
upon allowed  further  testimony  to  be  taken. 
Tben  can  be  no  queatl^m  of  the  zi^t  of  the 
court  to  exercise  and  to  g^ve  efCect  to  a  dla- 
crethm  In  sudi  dreumrtancea;  and  nothing 
Is  made  here  to  appear  that  would  warrant 
this  court  In  concluding  that  the  discretion 
reposed  In  the  court  was  abused.  The  Jndg- 
meat  mtry  recites: 

"Hie  defendant  disclaims  possessloa  of  the 
land  sned  for,  and  suggests  tnat  the  ault  aris- 
es over  a  disputed  boundary  line.  Tbe  court 
tben  made  up  the  issue  as  to  where  the  true 
bonndaty  liuea  between  the  lands  of  the  plain- 
tiff and  defendant,  it  appearing  that  the  plain- 
tiff owns  the  N.  W.  %  of  N.  W.  %  of  aectlon 
31.  township  1,  and  range  27,  and  that  the 
defendant  owns  the  S.  W.  U.of  8.  W.  %  of  sec- 
tion 30.  township  1,  range  27.  Thereupon  came 
a  jury  of  good  and  lawful  men,  to  wit,  M.  M. 
Wade,  foreman,  and  11  others,  who  upon  their 
oatbs  do  say :  'We,  the  Jury,  find  the  true  line 
between  the  N.  W.  ^  of  N.  W.  ^4  of  section 
31,  township  1,  range  27,  and  the  S.  W.  14 
of  S.  W.  }&  of  section  80.  township  1,  range 
27,  to  be  the  line  beginning  on  tiie  range  line 
between  raises  26  and  27  wt  the  west  aide  of 
N.  W.  %  of  N.  W.  %  of  8ecti<ni  81,  township 
1.  ranee  27,  where  Travis  Mlxon,  on  November 
5, 1915.  drove  or  pnt  down  a  light  wood  stob,  or 
stake  tbeoce  running  soath  1  degree  22^^  min- 
atas  cast.'  It  Is  tbereftm  conndered  and  ad- 
judged hy  Uie  conrt  that  the  plaintiff,  Travis 
Mixon,  have  and  recover  of  the  defendant,  Thad 
Pennington,  the  lands  sued  for,  to  wit:  Be- 
ginning at  a  point  on  the  range  line  between 
ranges  26  and  27  on  the  west  side  of  N.  W.  H 
of  N.  W.  U,  of  section  31,  township  1,  range 
27,  where  the  said  Travis  Mixon,  on  November 
5,  191S,  drove  or  put  down  a  light  wood  stoh 
or  stake  thence  ranning  south  1  degree  and  22% 
minutes  cast,  as  found  and  described  by  the 
jury,  together  with  the  coats  in  this  behalf  ex- 
pended, for  which  let  writ  of  possession  and  exe- 
cution issue." 

[2]  Tbe  disclaimer  filed  by  the  defendant 
<Code,  I  8843)  was  "an  admlsaicHi  of  plain- 
tiff's title,  with  denial  of  defendant's  possea- 
sion."  Wade  v.  GUmer,  186  Ala.  524,  526,  64 
South.  611,  612,  and  authorities  there  cited. 
No  Joinder  In  Issue  on  tbe  plea  of  disclaimer 
Is  shown  by  the  record  to  have  been  taken. 
At  the  outset,  after  the  disclaimer  was  filed, 
the  plaindfl  might  have  taken  Judgment  upon 
It  for  the  lands  sued  for.  Torrey  v.  Forbes, 
M  Ala.  186,  10  South.  320;  Wade  v.  GUmer. 


[81  It  Is  maiUfest  that  the  line  described 
In  tbe  Jury's  verdict  as  being  the  true  divid- 
ing line  between  the  N.  W.  ^  of  the  N.  W. 
M  of  section  81  and  the  S.  W.  %  of  the  S.  W. 
^  of  section  30,  both  In  township  1,  range  27, 
in  Houston  county,  Ala.,  does  not  define  any 
such'line  as  tbe  single  Issue  triable  required 
to  I>e  defined. 

[4]  A  fault  In  tbe  verdict  appears  to  proba- 
bly result  from  the  Jury's  error  in  using  sooth 
for  east  and  east  for  south  In  tbe  phrase, 
"thence  running  south  [L  e.,  east]  1  degree 
22%  minutes  east  [i.  e.,  south]."  The  ref- 
erence In  the  verdict  to  a  "stob  or  stake,"  put 
down  on  a  certain  date  by  a  certain  man,  is 
a  somewhat  uncertain  means  of  defining  the 
beginning  point  of  a  line,  though  we  are  not 
prepared  to  say  It  Is  so  unserviceable  as  to 
affect  a  verdict  or  Judgment  otherwise  snffi- 
cieut. 

[I]  On  the  retrial  likely  to  occur  the  evi- 
dence may  be  very  much  reduced  and  simpli- 
fied If  it  is  Ixjme  constantly  in  mind  that  no 
issue  of  title  or  adverse  possession  Is  triable 
when  tbe  defendant  invokes  the  rule  of  Code. 
I  3843. 

[8]  A  duly  qualified,  competent  surveyor 
may  give  his  <H>lnlon  as  to  the  true  location 
of  a  line  between  propertlea  or  dividing  cer- 
tain divisions  and  subdlrlslons  of  land  accord- 
ing to  govemmttit  calls. 

The  Judgment  la  reversed,  and  the  cause 
Is  remanded. 

Reversed  and  remanded. 

ANDEEtSON,  a  J.,  and  8ATBB  and  OABD  ■ 
NEB,  JJ.,  concur. 

099  Ala.  IBl) 

LAUPKIN  V.  STOUT  et  al.   (8  Dlv.  867.) 

(Supreme  Court  of  Alabama.    Dec  21,  1916 
Itehearing  Denied  Feb.  15.  1917.) 

1.  MOBTGAOBS  ^^^SOO—TsiTDKa  OF  PATKEirr- 

Attobney'b  Fees.  / 
A  tender  of  the  amount  due  on  a  mortgage, 
except  a  reasonable  attorney's  fee  therein  pro- 
vided for,  is  insufficient,  where  the  mortgagor 
failed  to  establish  that  the  mortgagee  agreed  to 
postpone  the  time  of  payment. 

[Ed.  Note.— For  other  caaes*  see  Mortgages, 
OenL  Dig.  »  876-888.] 

2.  MoBTGAGEa  «»819(3>--PATUEIfT  07  IHTRB- 

EST— Sufficiency  of  Evidence. 
■Riat  only  one-quarter's  interest  on  a  mort- 
gage remained  unpaid  held  established  by  direct 
testimony  and  a  letter  fircan  the  mmrtgagee's  at- 
torney demanding  that  amount  of  interest. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ti  863,  875,  913,  1866.] 

3.  MoBTQAQEs  €=>338  —  FoascLosnBX  -tmoBB 

POWEB  OF  SAIX— TeHPORART  INJUNCTION. 

Where  a  mortgagor's  bill  offered  to  pay  any 
amount  found  due,  she  was  entitled  to  the  con- 
tinuance of  a  temporary  Injanction,  cestraining 
exercise  of  a  power  of  sale  under  toe  mortgage. 

[£M.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig,  H  1026-1085.] 

McClellan  and  Mayfleld,  JJ^  dissenting  in 

part. 
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Appeal  from  Chanceir  Court,  Morgan 
County ;  James  EI  Horton,  Jr.,  Chancellor. 

Suit  by  Tennle  S.  Lampkin,  as  adminis- 
tratrix, against  L.  O.  Stout  and  others. 
From  a  decree  dismissing  the  bill,  the  com- 
plainant appeals.  Reversed  and  remanded, 
with  directions. 

B.  W.  Godbey,  of  Decatar,  for  appellant 
Wert  &  Lynne,  of  Decatur,  for  appellees. 

MeCLELLAN,  J.  On  May  22,  1911,  K.  B. 
White  and  wife  executed  to  S.  W.  Irwin  and 
Ll  O.  Stout  a  note  and  mortgage  for  a  $800 
loan,  payable  on  May  22,  1912.  On  October 
26,  1911,  A.  B.  Lampkin,  since  deceased, 
bought  from  White  the  land  described  in 
the  mortgage,  assuming  the  mortgage  debt, 
npon  the  principal  of  which  White  had  made 
no  payment,  and  gave  his  note  for  a  like 
principal  sum,  payable  90  days  after  Feb- 
ruary  22,  1913,  on  which,  with  Lampkin, 
White  became  a  Joint  obligor.  All  the  par- 
ties regarded  the  debt  as  bearing  interest  at 
8  per  cent.,  payable  quarterly  from  the  date 
of  the  first  note.  Lampkin  paid  quarterly 
(916)  during  his  life,  and  after  bis  death  the 
appellant,  Ills  widow,  made  one  payment  In 
that  sum.  On  February  28,  1914,  Stout,  who 
in  September,  1911,  had  acquired  all  of  Ir- 
win's Interest  in  the  mortgage  debt,  delivered 
the  note  and  mortgage  to  attorneys  Wert  St 
Lynne  for  collection.  Through  a  letter  dated 
February  28,  1914,  they  notified  Mrs.  Lamp- 
kin of  this  fact,  and  requested  payment  to 
avoid  foreclosure.  The  total  amount  due 
was  stated  In  the  letter  to  be  (900,  which 
included  an  attorney's  fee,  daimed  under 
provisions  of  the  mortgage,  amounting  to 
$81.17.  The  day  the  letter  was  written  was 
Saturday;  and  It  is  a  matter  of  dispute 
when  Mrs.  Lampkin  received  thla  letter.  On 
Mardi  8, 1914,  these  attorneys  posted  notices 
of  the  foreclosure  sale  under  the  power  con- 
tained In  the  mortgage.  Hie  foreclosnxe  con- 
templated was  restrained  by  temporary  in- 
junction issued  on  bill  filed  bur  Mrs.  Lamp- 
kin on  Mardi  8,  1914. 

The  complainant's  contention  is  that  after 
receipt  of  the  letter  dated  February  28,  1914, 
and  before  tlie  notices  of  foreclosure  were 
posted,  she  effected  a  legal  tender  to  Stout's 
attom^a  of  (818  In  full  of  all  that  was  de- 
mandable  under  the  mortgage  at  ttiat  time, 
a  sum  that  did  not  indnde  the  attorney's 
fee.  She  inststs  that  no  att<»ney*B  fee  was 
demandable  under  the  mortgage  for  the  rea- 
son that  she  had,  before  the  papers  were 
turned  over  to  the  attorneys,  ^pressly  ad- 
vlaed  the  mortgagee  of  her  unconditional 
wUlingnesB  and  readiness  to  pay  the  whole 
Indebtedness,  and  that  he  lolled  ber  into  in- 
action to  this  end  by  telling  her  he  was  in  no 
harry  for  ttie  money.  She  also  contends  that 
her  tender  was  emanate,  covering  the  entire 
primal  and  interort  demandable  on  that 
date.  The  chancellor  concluded  that  the  bur- 
den of  vroot  lestlDg  upon  her  was  not  dls- 
charged,  and  dismissed  her  biU. 


Whether  the  tender  was  snffldent  in 
amount  depended  upon  these  subjects  of  con- 
troversy between  these  parties-  vlfc:  (a) 
Whether  the  Interest  had  been  paid  up  to 
November  22,  1013;  and  (b)  whether  an  at- 
torney's fee  was  demandable  under  the  pro* 
vision  of  the  mortgage  to  that  end,  the  col- 
lection of  the  Indebtedness  having  been  com- 
mitted to  the  attorneys  before  the  date  of 
the  tender,  unless  the  complainant  sustain- 
ed her  contention  on  the  facts  that  her  fail- 
ure to  pay  was  Invited  by  the  mortgagee's 
remark  that  he  was  in  no  hurry  for  hia 
money. 

[1  ]  As  to  the  attorney's  fee:  After  a  care- 
ful consideration  of  the  whole  evidence,  our 
opinion  Is  that  the  complainant  has  not  dis- 
charged the  burden  of  proof  assumed  by  her 
in  this  connection.  There  Is  the  greatest 
doubt,  to  say  the  least  of  it,  whether  she  did 
not  couple  her  expression  of  willingness  and 
readiness  to  pay  the  debt  and  accrued  In- 
terest with  conditions  foreign  to  any  obliga- 
tions resting  on  the  mortgagee.  That  she  had 
not  paid  the  past-due  obUgatlon  is  plain. 
That  she  bad  some  Idea  of  dutlea  on  the 
part  of  the  mortgagee  that  lUd  not  exist  can- 
not be  doubted  when  the  whole  evidence  is 
viewed.  That  the  mortgagee  did  not  Intend 
to  lull  her  into  inaction  in  the  premises  Is 
stnmgly  supported  by  the  fact  that  he  would 
derive  no  bentflt  from  such  a  process — he 
would  receive  none  of  the  attorney's  fee; 
and  he  Is  shown  not  to  have  had  any  desire 
to  own  the  land  covered  by  the  mortgage. 
The  provision  in  the  note  and  mortgage  for 
the  payment  of  a  reasonable  attorney's  fee 
was  In  the  nature  of  an  Indemnity;  and 
when  the  Indebtedness  was  not  paid,  under 
the  circumstances  shown  by  this  record,  the 
mortgagee  was  within  his  rights  in  commit- 
ting Its  collection  to  his  attorney ;  and  the 
Indemnity  borne  by  the  mortgage  was  and 
Is  available  to  protect  him.  Faulk  v.  Hob- 
ble Co.,  178  Ala.  264,  265,  60  South.  4Ga 
There  was  no  tender  of  any  sum  on  account 
of  the  provision  for  an  attorney's  fee.  Hence 
the  tender  Was  deficient  In  that  respect. 

[2]  The  other  point  of  controversy  revolves 
about  this  inquiry :  Was  the  Interest  paid  up 
to  November  22,  1913?  The  total  Interest, 
from  the  beginning  to  the  date  stated,  waa 
$160,  making,  when  divided,  ten  Installments 
of  $16  each.  On  his  examination  as  a  wit- 
ness, the  mortgagee  admitted  the  receipt  ot 
$144  from  White,  A.  B.  Lampkin,  and  Mrs. 
Lampkin.  In  his  answer  to  interrogatory  5, 
he  says  A.  B.  Lampkin  only  made  five  Interest 
payments  of  $16  each.  Seven  checks,  for  $16 
each,  given  by  A.  B.  Lampkin  to  the  mort- 
gagee and  canceled  by  him,  are  reproduced  In 
this  rec<»d.  That  they  were  given  as  quar- 
terly payments  of  interest  on  this  indebted- 
ness cannot  be  r^sonably  doubted,  even  lf» 
as  we  do,  the  check  stub  (Exhibit  G>  and  the 
book  memoranda  (Exhibit  H)  are  eliminated 
tron  consideration.  Mrs.  Lampkin  paid  $16 
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after  ber  hnaband's  death.  So  the  Lampfclii 
payments  amounted  to  $12&  This  rednoes 
the  Issue  to  this:  Whether  White  inid  the 
Interest  from  May  22,  1911  (the  heglnnlpg), 
np  to  November  2%  1911;  l4unpkln  bnytng 
the  land  and  presomiUily  asBimiiiig  the  debt 
ca  the  last  days  of  October,  1911.  White 
teatifled  that  he  gare  two  checks  for  Inter- 
est If  so  he  did,  the  Interest  was  paid 
him  ttom  May  22  to  November  22. 1011;  and, 
U  this  is  true,  the  payments  made  by  tl|e 
Lampklns  satli^ed  the  Interest  np  to  Norem- 
ber  22,  ISIS,  Dndonbtedly  the  agreement 
ma  that  the  annnal  interest  was  payable 
qnartorly.  Snch  seems  to  have  been  the  prao- 
tlc&  Six  of  the  seven  diecks  given  by  A.  B. 
Lampkin  were  dated  on  days  corresponding 
to  these  quarterly  periods.  The  conclnslon 
that  the  Interest  was  paid  np  to  Novwnber  22, 
191S,  is  farther  sniqiMrted  by  the  letter  writ- 
ten by  the  nM>rteagee'9  attomej  to  Mrs. 
Lampkln  on  rebmary  28,  1014.  All  the  in- 
formation the  attorney  then  possessed  as  to 
the  amount  due  must  have  beep  derived  from 
the  mortgagee  and  the  papers  delivered  to 
him  by  ttie  mortgagee.  The  letter  fixed  the 
amoont  of  the  Indebtedness  then  due  at  "nine 
hundred  dollars,  including  Interest  and  at- 
torney's fees."  The  testimony  of  the  attor- 
ney shows  that  this  sum  Included  the  sum  of 
9817,  principal  and  Interest,  and  981.77,  attw- 
ney's  fee.  If  the  amount  of  the  attorney's 
fee  (981.77)  Is  deducted  from  the  9000  stated 
in  the  letter,  as  the  whole  sum  of  the  claim 
at  that  time,  It  will  be  seen  that  the  attor- 
ney's calculation  was  based  np<Hi  the  as- 
sumption, at  least,  that  there  was  only  ap- 
proximately three  months'  Interest  in  ar- 
rears. We  think  It  is  proper  to  condnde 
that  the  mortgagee  so  advised  his  attorn^ 
when  be  tnmed  the  mattei-  over  to  him  for 
attention.  So,  on  the  date  of  the  effort  to 
make  the  tender  the  indebtedness  was  9800, 
principal,  and  interest  from  November  22, 
1013.  together  with  a  reasonable  attorney's 
fee  for  the  serrlcea  rendered  by  the  mortga- 
gee's attorneys.  As  stated,  the  tender  was 
Insaffident.  If  our  calculation  Is  correct,  it 
would  have  been  sufficient  had  Mrs.  Lampkln 
tmdered  a  reasonable  attorney's  fee  for  serv- 
ices  rendered  up  to  that  time.  It  results 
that  the  cmnplalnant  was  not  entitled  to  the 
temporary  Injuncticm  restraining  the  execu- 
tlon  of  the  power  of  sale  under  the  mortgage. 
But  it  was  error  In  the  chancellor  to  dismiss 
her  bill  out  of  court,  since  in  her  amended 
bill  she  had  offered  '*to  pay  any  amount  that 
may  be  found  due,  and  to  do  equity  as  the 
court  may  direct." 

There  is  nothing  In  the  case  of  Securtty 
Loan  Assodatlon  v.  Lake,  60  Ala.  466,  400, 
which  required  the  complete  dismissal  of  this 
bill  to  redeem  from  an  unforeclosed  mwtgage. 

Hie  complainant  was  entitled  to  redeem, 
and  the  court  mm  in  vrrta  in  dlsmlasliv  the 
fam. 


The  entire  costs  aeendng  from  or  about 
this  appeal  will  be  equally  apportioned  be- 
tween and  paid  by  the  aiipellant  and  the  a^ 

pellee. 

Reversed  and  remanded,  with  directions. 

[S]  All  the  Judws  concur  In  the  foregoing 
Otdoloiu  ANDEOtSON,  a  J.,  and  SAXBDi 
SOMBRVILLE,  QABDNEB,  and  THOBfAS, 
33.,  are  oi  opinion  that  the  court  erred  in  dis- 
solving the  temporary  injunction,  badng  their 
view  upon  Whitley  v.  Dnnham  Lumber  Co., 
SO  Ala.  403,  407,  7  South.  810.  McGLELLAN 
and  BfATFIEIJ),  JJ.,  are  of  iH>inlon  that  the 
court  did  not  err  in  dissolving  the  temporary 
injunction,  because  special  ground  alleged  for 
its  issuance  was  not  sustained  in  the  proof. 
1  High  on  Injunctions  (4th  Bd.)  {  481.  Mo- 
GLDLLAN,  X,  mtertains  the  view  that  Whit- 
ley Dunham  Lumber  Go.,  supra,  is  not  au- 
thority for  a  contrary  etmcluBlon. 


MARTIN  v.  BROWN  et  aL 


(1»  Ala.  1S4> 
(8  DIt.  807.) 


(Supreme  Court  of  Alabama.    Feb.  8,  1017.) 

L  BXCHANGE  OT  PBOPXKTT  i>-J  i  OOWTRAOTS 

— OoirsrBUOTioN— Pbssuvptioks. 
Where  an  agreement  for  the  exdiange  of 
lands  is  ftileot  aa  to  the  natare  and  diaracter 
of  the  estate  or  Interest  to  be  sold  or  convey- 
ed, the  presumption  is  that  aa  icdefeanble  legal 
title  to  the  unsevered  estate  in  the  soil  is  what 
is  intended  to  pass  and  to  be  acquired. 

[Ed.  Note.— For  other  cases,  gee  Bxchange  of 
Pnver^,  Gent.  Dig.  |  4.] 

2.  VtXOBAXQK  OT  FBOPSmT  ig-J  i  CoNTEAOTS 

— GoNsraucTxoiT— Pbovincb  or  Codst  and 

JUBT. 

Where  an  agreement  for  exdiange  of  land 
does  not  specify  the  bind  ot  estate  to  be  con- 
veyed, the  detennlnation  ot  the  same  is  for  the 

court. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {  4.] 

1  Estoppel  «s9fi&-SA£B8— FAXLinnt  to  Ab- 

SEBT  Title. 
Althourii  the  owner  of  an  automobile  stands 
by  and  makes  no  ohjecti<m  while  another  makes 
assertl<mB  of  ownership  to  a  prospective  buyer, 
he  is  not  estopped  from  later  asserting  ntle 
against  bnyer,  unless  bnyer  baa,  because  of  own- 
er's foilnre  to  assert  title,  suffered  substantial 
loss,  or  altered  his  position  for  the  wtNrse. 

[Ed.  Note.— For  otiier  cases,  see  Estoppel, 
Cent.  Dig.  f  142.] 

Appeal  from  C^tmit  Court,  JeS&Mm  Oonn- 
ty;  E.  G.  Crow,  Judge. 

Detinue  by  P.  IX  Martin  against  J.  D. 
Brown  and  another.  Judgment  for  defend- 
ants and  plaintiff  appeals.  Transferred  from 
the  Court  of  Appeals  under  section  6,  Aots 
1011,  p.  440.  Reversed  and  remanded. 

The  facts  suffidently  appear.  Tbe  follow- 
ing Is  charge  4,  refused  to  plaintiff: 

Gentlemen  of  the  jury,  the  conrt  charges  yoii 
that  where  a  person  agrees  to  ooavey  an  equity 
in  a  certain  lot  of  real  estate  subject  to  a  cer- 
tain mortg&ge,  the  law  presumes  such  interest 
in  such  real  estate  to  be  an  equity  in  fee  simple, 
and  tba  court  char^  you  that  a  conveyance  w 
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equltj  in  aorfaee  il^t  la  not  ft  compUance  with 
Buch  agreement. 

Tbe  following  are  tbe  charges  given  tOT  de- 
fendant: 

(3)  If  yon  find  from  the  evidence  that  tbe 
ear  in  tjuestion  was  traded  to  Brown  by  J.  N. 
Martin,  and  that  negotiations  in  trade  were 
made  in  tbe  presence  and  bearing  of  plaintiff, 
and  he  did  not  object  to  the  same  or  set  up  bis 
daim  to  the  ear,  tiien  he  cannot  reeorer  In  tble 
action. 

(4)  If  yon  find  from  the  evidence  that  the 
car  was  owned  by  P.  D.  Martin  prior  to  being 
traded  to  Brown,  and  that  J.  N.  Martin,  the 
father  of  P.  D.,  in  the  presence  of  P.  D.,  in- 
formed Brown  that  the  car  wae  owned  by  him- 
self, then  It  wia  the  duty  of  plaintiff,  P.  D. 
Martin,  to  infmni  Brown  that  uie  car  was  his, 
and,  if  he  failed  to  do  this,  he  cannot  now,  for 
the  first  time,  set  up  title  to  the  ear. 

({9  If  you  find  from  the  evidence  that  this 
car  was  purchased  or  traded  for  by  Brown  from 
tbe  father  of  plalnttlt  and  that,  during  nego- 
tiations between  father  of  plaintiff  and  Brown, 
plaintiff  was  present  and  knew  that  Brown  was 
on  a  trade,  or  about  to  trade  with  plaintifPs 
father  for  a  car,  and  plaintiff  failed  to  notify 
Brown  of  his  daim  ot  title  to  the  car,  then  he 
woold  be  estopiwd  to  now  set  up  each  title  as 
against  dtfendant  Brown. 

Tb»  record  shows  no  charge  7,  bvt  shows 
the  following,  which  Is  doubtless  referred  to: 

<n  It  you  find  from  the  evidence  that  plain- 
tiff. P.  D.  Martin,  was  prior  to  the  time  of  the 
trade  with  Brown  the  owner  of  the  automobile 
in  qnestlon,  and  that  at  the  time  of  the  nego- 
tiation with  his  father  by  Brown  for  the  trade 
for  the  car,  P.  D.  Martin  knew  that  his  father 
was  trading  his  car,  and  he  had  an  opportunity 
to  inform  Mr.  Brown  that  the  car  was  bia.  and 
did  not  do  so,  then  he  is  estopped  to  set  up 
title  to  the  automobile: 

(9)  If  you  find  from  the  evidence  that  plain- 
tiff waa  present  while  Mr.  Brown  was  trading 
for  his  car,  it  was  his  duty  to  inform  Brown 
that  he  owned  Uie  car,  and  If  he  did  not  do  so, 
plaintiff  cannot  recover  in  this  ease. 

A.  H.  Darden  and  Tumn-  &  Marpfay,  all 
of  Btrmlngham,  for  appellant.  Sanders  & 
Roe,  of  Ensl^,  for  appellees. 

McCLBLIAN,  J.  Tbia  is  an  action  of  det- 
inue to  recover  an  automobile,  tnstltnted  by 
tbe  appellant  against  the  aroellees.  The 
r>anse  was  tried  on  the  theory  and  defense 
asserted  by  Brown;  the  other  party  defend- 
ant, the  company,  being  accorded  a  Judgment 
on  its  plea  of  disclaimer.  The  plaintiff  Is  the 
non  of  J.  N.  'Martin,  with  whom  he  was  asso- 
t-lated  in  business  in  Birmingham.  J.  N. 
Martin  and  J.  D.  Brown,  the  deljendant,  on 
September  14,  1913,  entered  into  a  contract 
to  exchange  the  automobile  in  question  for 
Brown's  equity  in  a  boose  and  lot  In  Bnsley. 
Brown's  lot  was  Incumbered  with  a  mortgage 
for  $3,000.  The  parties  agreed  the  value  of 
the  lot  to  be  $3,7S0,  thus  fixing  tbe  monetary 
equivalent  of  the  automobile  at  $750.  On 
September  17. 1913,  J.  N.  Martin  gave  a  w^l^ 
ten  order  to  the  representative  of  the  Great 
fionthem  Automobile  Company  to  deliver  the 
car  to  J.  D.  Brown.  This  order  recited  an 
agreement  by  J.  N.  Afartln  to  refund  to 
Brown  the  charges  for  rejyilrs  made  by  it  on 
the  car,  and  further  recited  this: 


"Said  ear  traded  to  Mr.  Brown  for  hoose  and 
lot  in  Ensley  Highlands  •  *  *  having  re- 
ceived paper  on  house.  Title  of  this  car  pens  re 
into  the  bands  of  Mr.  J.  D.  Brown." 

Brown  received  the  car  from  tbe  oompany, 
giving  his  promissory  note  to  the  oompanj 
for  the  amount  of  the  charges.  It  ^^eam 
without  dispute  that  J.  N.  Martin  aftwwaids 
paid  this  note  In  fall.  Subsequently,  on  view 
of  an  abstract  furnished  by  Brown.  Martin's 
attorney  discovered  that  Brown's  Interest  In 
the  I^ey  lot  was  confined  to  the  surface; 
the  mineral  Interest  having  been  severed  In 
ownmhlp  finm  the  surface. 

[1]  Where  an  agreement  for  tbe  sale  or  ex- 
change of  lands  is  dlent  as  to  the  nature  and 
character  of  the  estate  or  Interest  to  be  bM 
or  conveyed,  tbe  presumption  arises  tbat  an 
indefeasible  legal  title  to  tbe  unsevered  es- 
tate in  the  soil  Is  what  Is  Intaided  to  pan 
and  to  be  acquired.  Ooodlett  v.  Hansel!,  68 
Ala.  161;  Taylor  v.  Newton.  1S2  Ala.  459, 
44  South.  58S.  While  the  coatracc  entered 
into  between  J.  N.  Martin  and  J.  D.  Brown 
expressly  recognized  the  existence  of  an  in- 
cumbrance present  in  the  outstanding  mort- 
gage referred  to,  yet  there  was  nothing  in 
the  agie^ent  that  operated  to  qualify  or 
negative  the  Just  exi>ectatlon  on  the  part  of 
Martin  that  the  fee-slmiHe  title,  unaffected 
by  a  separate  ownership  of  the  mineral  In- 
terest therein,  would  be  conveyed  to  him  by 
Brown,  thus  requiring  the  application  of  tbe 
presumption  to  which  allusion  has  t>een 
made.  In  diarge  4,  given  to  the  jury  by  the 
court  at  the  request  of  the  plaintiff,  this  ap- 
plicable rule  of  law  was  appropriat^y  stated. 
However,  in  response  to  subsequent  Inquiry 
from  tbe  Jury  the  court  withdrew  this  charge 
from  the  Jury's  consideration,  and  Indorsed  it 
as  b^ng  refused.  Immediately  following 
this  action  by  the  court  the  Jury  was  advised 
that  it  was  their  function  "to  say  what  the 
contract  meant"  . 

[J]  In  withdrawing  charge  4  from  the  Ju- 
ry's consideration  and  in  refusing  to  give  it 
to  the  Jnry,  as  well  as  in  Its  act  of  referring 
the  construction  of  the  contract  to  the  Jur>-. 
the  court  erred  to  the  prejudice  of  the  plain- 
tiff. It  was  the  duty  of  the  court,  itself,  to 
construe  the  contract  shown  by  the  evidence 
with  the  view  to  the  application  of  the  rule 
of  law  to  which  charge  4  had  particular  ref- 
erence. If  the  contract  made  between  Brown 
and  J.  N.  Martin  was  not  performed  in  any 
degree  by  Brown,  It  la  very  clear  that  Brown 
was  not  oititled  to  retain  the  automobile  of 
wbldi  he  had  acquired  the  possesslm  as  up- 
on an  exchange  of  bis  equity  in  tbe  fee  of  the 
Bil^ley  lot  If  Brown  delivered  a  conveyance 
to  J.  N.  Martin,  transmitting  his  equity  in 
the  surface  only  of  tbe  E>nsl^  lot,  and  Mar- 
tin  accepted  a  conveyance  of  that  diaracter, 
then  the  plaintifl  could  not  recover  tbe  auto- 
mobile given  in  exchange  therefor. 

in  The  trial  court  gave,  at  defendant's  In- 
stance, wedal  diarsos  numbered  8,  4  Ok  % 


Digitized  by  Google 


TOWN  or  CLIO  T.  XJEB 


243 


and  8,  np«i  thb  theory  that  the  plalotlff  was 
estopped  to  assert  his  title  to  the  automobile 
by  his  acquiescence  in  J.  N.  Martin's  asser- 
tion to  Brown  of  his,  J.  N.  Martin's,  owner- 
ship of  tbe  car.  As  abstract  propositions  of 
law,  these  instmctlons  were  well  framed; 
bat,  tinless  Brown  suffered  a  loss  of  substan- 
tial diaracter,  or  was  Induced  to  alter  his  po- 
sition for  the  worse  In  some  material  respect, 
the  estoppel  referred  to  in  these  Instructions 
was  not  available  to  prevent  the  plaintiff 
from  asserting  bis  ownership  In  the  automo- 
bile. Brooks  T.  Romano^  149  iaa..3aL,  306, 
42  South.  810. 

For  tile  ercw  Indicated,  the  Jndgmoit  is 
reversed,  and  the  cause  la  remanded. 

Reversed  and  remanded. 

ANDBRSON.  0.  and  6ATBE  and 
GABDNEB,  JJ.,  concur. 


Ala.  146) 

TOWN  OF  OLIO  V.  LBB.   (4  Div.  6Sa) 
(Supreme  Conrt  oC  Alabama.    Feb.  8,  1917.) 

1.  iNJuwerrow  «=326(9>— Enjoihwo  Bjxct- 

VENT— ESTOPFBL  AS  GBOUHn. 

Where  it  was  sought  to  condemn  two  tracts 
belonging  to  the  same  person,  but  the  jodg- 
ment,  containing  no  description,  but  merdy 
awarding  damages  in  solido,  was  void  as  to  (Hie 
tract,  because  of  tbe  attempted  description 
thereof  in  tbe  owdemnation  pleadings  being 
insufficient  to  describe  any  land,  e]ectni«it  on 
his  legal  title  by  tiie  owner  mereof  will  be 
enjoined,  on  the  groond  of  estoppel,  because  of 
bis  aeeegtajice  and  retention  of  the  damages 
awarded  for  the  two  tracts;  and  this  though 
the  condemnor  has  made  no  aqtendltnTe  in  im- 
provemen  t& 

[Ed.  Note^Fw  other  eases,  asa  bjonctlfm. 
Cent.  Dig.  H  64-61.] 

2.  Equitt  «=9362  —  DiBUiBSAX,  or  Bnx  — 
Want  or  Bquitt. 

Motion  to  dismiss  for  want  of  equity  will 
be  sustained  only  when  admitting  all  tbe  facts 
apparent  on  the  face  of  the  uu,  though  iUy 
piraded,  complainant  can  have  no  relief. 

[Ed.  Note.— For  other  cases,  sea  Equi^,  Cwt 
Dig.  8S  758-761.] 

3.  Ihjunotiow  «=»171— DissoLtmow. 

Dissolutioa  of  injunction  will  be  allowed 
only  on  want  of  equity  in  the  bUl,  or  the  de- 
nials of  a  verified  complaint;  technical  errors 
or  inaccuracies  not  availing. 

[Ed.  Note.— For  other  casei»  see  InJunctioD, 
Cent;  Dig.  S  873.1 

Appeal  from  Chancery  Court,  Barbour 
County;  O.  S.  Lewis,  Cbaii.cellor. 

Injunction  by  Town  of  Clio  against  Mrs. 
A.  T.  Lee.  iTom  an  adverse  decree,  com- 
plainant apiwals.  Beversed,  rendered,  and 
remanded. 

Steiner,  Cram  &  Well,  of  Montgomery,  for 
appeUfmt  A.  A.  Evans,  of  Montgomery,  and 
A.  H.  MerziU  &  Sons,  of  Eufanla,  for  appel- 
lee. 

8ATBBI,  X,  This  Is  an  appeal  ttom  the 
decree  ot  the  chancery  conrt  dissolving  a 
temporary  Injunction  by  which  had  been  re- 


strained an  action  of  ejectment  bronght  by 
appellee  against  appellant  The  municipal 
authorities  of  the  town  of  Clio,  aj^llant. 
having  resolved  to  widen  South  Elba  street, 
made  application  to  the  ^erk  ot  the  cir- 
cuit court,  as  provided  by  article  29  of  the 
Code,  for  a  writ  ad  quod  damnum  to  assess 
the  value  of  certain  land  owned  by  appellee 
therein  described  and  referred  to  in  the  man- 
ner following :  The  application  set  forth  the 
resolution  of  the  town  council  to  the  effect 
that  "South  Elba  street  between  Brundldge 
street  crossing  and  Mellwaln  street  crossing 
should  be  widened  on  the  east  side  as  fol- 
lows: Beginning  at  a  point  opposite  and  in 
line  with  the  front  of  the  sidewalk^  of  Teal 
&  Teal  storehouse,  thence  southward  on  a 
line  parallel  with  tbe  brick  storehouse  on 
the  west  side  of  said  South  Elba  street  and 
to  Mcllwain  crossing."  The  application  fur- 
ther, among  other  things,  showed  that  ap- 
pellee owned  land  adjoining  said  street  as 
follows:  "At  the  comer  of  South  Elba  street 
and  Brundldge  street  70  feet  more  or  less, 
fronting  said  South  Elba  street."  On  the 
facts  averred  In  tbe  bill,  as  they  will  pres- 
ently appear,  the  foregoing  description  of  one 
parcel  of  the  property  sought  to  be  coademn- 
ed  Is  an  Impossibtlity.  The  application 
sought  to  condemn  also  another  parcel,  a 
narrow  strip,  situated  on  the  west  side  of 
South  Elba  street  further  to  the  south  and 
beyond  Mcllwain  street.  No  mistake  was 
made  as  to  this  other  parcel;  it  Is  not  In- 
volved in  the  present  suit,  and  it  Is  neces- 
sary to  refer  to  It  for  tbe  reason  only  that 
appellee's  contention,  which  appears  to  have 
had  currency  in  the  court  below,  comes  to 
this  In  substance,  that  because  this  narrow 
strip  on  the  west  side  of  the  street  was  cor- 
rectly described  in  the  proceeding  for  con- 
demnation, and  no  other  land  was  correctly 
described,  the  whole  of  the  money  which 
appellant,  as  we  .shall  see,  paid  into  court  as 
the  assessed  compensation  for  all  the  land 
taken  should  be  treated  by  the  court  as  c<hu- 
pensatlon  for  the  narrow  west  side  strip 
only,  and  not  at  all  as  for  the  land  now  In 
controversy.  The  proceeding  for  condemna- 
tion, thus  evidently  involving  two  different 
and  separated  parcels  of  land,  tbe  one  to  the 
north  and  the  other  to  the  south  of  Mcll- 
wain street,  the  one  on  the  west  and  the  oth- 
er on  the  east  side  of  South  Elba  street, 
progressed  through  Intermediate  stages  to  a 
trial  by  jury  In  the  circuit  court  where  the 
damages  sustained  by  this  appellee  were  as- 
sessed in  solldo  and  paid  into  court  whence 
th^  were  received  by  appellee.  Aftwwards, 
appellant  having  gone  into  poss&tsion  of  both 
pieces  of  the  property  which  it  supposed 
had  been  condemned,  that  Is.  as  the  bill  ex- 
plains, having  gone  uiwn  the  pto^rty  and 
prepared  it  for  the  puUlc  use  as  a  part  of 
the  street,  appellee  sued  In  ejectment  for  a 
lot  described  as  being  on  the  south  side  of 
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Blue  Springs  street  and  fronting  70  feet  on 
the  east  iride  of  South  Elba  street ;  Id  otber 
words,  on  the  southeastern  corner  of  South 
Elba  and  Blue  Springs  streets,  attet  wlilch 
the  bill  In  this  cause  was  filed. 

By  the  bill  it  is  made  to  appear  that  the 
town  of  Clio  was  built  about  the  crossing  of 
what  is  known  as  the  Elba  road  and  the 
road  between  Brundtdge  and  Blue  Springs. 
The  mba  road  to  the  south  of  the  crossing 
is  now  Sooth  Elba  street  The  Brundldge- 
Blne  Springs  road  west  of  the  crossing  is 
now  known  as  Brundldge  street,  while  that 
part  of  it  to  the  east  Is  known  a^  Blue 
Springs  street  For  all  practical  purposes 
the  two  are  one  continuous  road  or  street, 
different  parts  of  which  are  now  differently 
named.  It  further  appears  that  appellee 
owned  the  property  at  the  southeastern  cor- 
ner of  the  Intersection  and  none  other  that 
touched  upon  either  street  at  the  intersec- 
tion or  north  of  Mcllwaln,  which  is  a  cross 
street  next  south  of  the  street  to  which  we 
may  now  conveniently  refer  as  the  Brun- 
dldge-Blne  Springs  street.  The  Teal  ft  Teal 
storehouse,  referred  to  in  the  description  of 
the  property  in  the  application  for  condemna- 
tion, fronts  on  South  Elba  street  at  the  north- 
east corner  of  that  street  and  the  street  to 
which  we  bare  referred  as  the  Brundldge- 
Blue  Spring  street  Appellee  contested  the 
ad  qnod  damnum  proceeding  at  all  stages; 
but,  as  we  hare  pointed  out,  she  finally  ac* 
cepted  and  still  retains  the  damages  assess- 
ed. It  also  appears  <ax  the  bill  that  testi- 
mony was  submitted  to  the  freeholders  sum- 
moned for  the  preliminary  assessment  on  the 
subject  of  the  proper  amoant  that  diould  be 
paid  to  appellee  as  damages,  she  being  pres- 
ait  by  couns^,  and  that  at  said  hearing  no 
property  was  mentioned  other  than  the  prop- 
erty described  In  the  application  as  the  prop- 
erty of  appellee ;  that  In  the  circuit  court  no 
reference  was  made  to  any  other  land ;  that 
"the  said  land  and  the  value  of  the  build- 
ings and  fence"— the  bill  shows  the  build- 
ings were  at  the  southeast  comer  of  the  in- 
tersection— "was  the  issue  before  the  jury, 
and  their  verdict  was  with  reference  to  the 
value  of  the  buildings  and  fences  and  land 
along  with  the  rental  value  of  the  same; 
that  through  inadvertence  the  land  at  the 
corner  of  Blue  Springs  and  South  Elba 
streets  was  incorrectly  described  in  the  con- 
demnation proceedings,  it  being  described  as 
being  at  the  comer  of  Brundldge  and  South 
Elba  streets.  Instead  of  at  the  comer  ot  Blue 
Springs  and  Elba  streets." 

The  manifest  theory  of  the  ejectment  suit 
Is  that  the  property  for  which  appellee  thero 
sued  was  not  condemned  for  the  reason  that 
the  application  for  the  writ  ad  quod  damnum 
described  the  property  to  be  condemned  as 
lying  to  the  south  of  Brundldge  street,  or 
on  the  corner  of  Brundldge  and  Blue  Springs 
streets,  whereas  the  proper^  in  question  lies 
directly  south  of  Blue  Springs  streel;  or  on 


the  comer  of  Blue  Springs  and  BoaOx  Elba 

streetsL 

Defendant  has  not  answered  the  bill. 
There  Is  no  denial  of  the  facts  averred.  The 
Injunction  was  dissolved  on  the  ground  that 
there  was  no  eQnlty  in  the  UU*  The  natural 
justice  of  complainant's  case  Is  plain.  De- 
fendant has  accepted  the  price,  and  tlie 
prompt  judgment  of  the  unsophisticated  con- 
sdence  Is  that  the  enjoyment  by  the  poUlc 
of  the  easement  or  the  land  for  which  it  has 
paid  the  price  should  not  be  disturbed.  Nor 
do  any  of  the  more  or  less  artlfltelal  }rules 
which  of  necessitr  affect  the  system  of  equity 
administered  by  the  courts  change  the  nature 
of  the  Judgment  Defendant  (ivpeUe^)  ol)" 
jects  to  the  bill  for  the  alleged  reason  that  to 
allow  an  Interference  by  injunction  with  Its 
action  of  ejectment  would  be  equivalent  to 
allowing  a  collateral  impeachment  of  the 
judgment  In  the  condemnation  proceeding. 

[1]  We  cannot  accept  appellees  t1^  of 
the  cas&  If  only  the  jmrcel  of  pn^rty  on 
the  west  side  of  South  Elba  street  and  south 
of  Mcllwaln  bad  been  described  In  the  eon- 
donoation  proceeding,  It  may  be  conceded 
that  appellant  could  not  be  permitted  .to 
show  that  the  damages  assessed  included  also 
the  value  of  a  different  piece  of  property,  for 
that  la  what  appellee's  dted  cases  hold.  But 
here  it  la  perfectly  iflaln  ca  the  face  of  the 
record  of  tbe  proceeding  for  condemnation, 
which  constitutes  appellant^  muniment  of 
title,  that  the  effort  was  to  condemn  two  dif- 
ferent and  separated  parcels  of  land,  ai^ 
that  the  damages  for  both  parcels  were  as- 
sessed in  solldo.  It  Is  conceded  that  one  par- 
cel warn  adequately  described,  and  that  to  it 
appelant  acquired  a  good  title.  If  ttie  terms 
In  whldb  the  other  pared  la  described  were 
shown  by  the  avoment  of  extrinsic  facts  to 
be  merely  ambiguous,  that  Is,  applicable  alike 
to  more  than  one  pared  of  land,  then,  in  that 
case,  appellant  would  be  allowed  to  explain 
and  clear  up  Its  meaning  by  parol  evidence 
in  defense  of  the  pending  action  of  ejectment 
(Chambers  v.  Rlngstaff.  69  Ala.  140),  and,  as 
against  that  action,  its  remedy  at  law  would 
be  adequate  and  complete,  foreclosing  any 
resort  to  eqnlty.  But  the  terms  In  which  tbo 
other  parcel,  the  one  In  controversy,  la  de- 
scribed, as  defined  by  the  veritable  facts  and 
not  contradicted  by  the  record,  are  Impossl- 
Ue.  The  Judgment  is  thus  shown  to  be  af- 
fected, not  Indeed  by  mere  errors  or  Irregu- 
larities, on  account  of  which  no  collateral 
attack  could  be  maintained,  but  by  irrecon- 
cilable repugnancy  the  effect  of  which  Is  to 
render  the  description  void  for  uncq^lnty 
and  the  Judgment  of  condemnation,  as  to  any 
land  other  than  the  narrow  strip  on  the  west 
side  of  the  street  a  nullity.  Tbe  ai^lication 
for  the  writ  ad  quod  damnum,  which,  we  take 
it  became  a  part  of  the  record  in  the  drcuU 
court  describes  the  narrow  strip  on  the  west 
side  of  South  Elba  street,  and  discloses,  very 
plainly  indeed,  an  effort  to  describe  a  wholly 
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^Iflttent  paired;  Imt  tba  jndgnuait  limit  oqd- 
tains  not  n  word  of  description.  It  mrady 
awards  damages  In  atid&o.  **Tbe  rule  of  law 
Is,  that  every  jodgm^t  oC  a  court  of  justice 
must  either  be  perfMt  In  Itself,  or  capable  of 
being  made  perfect  bj  refezenoe  to  the  plead- 
ings, or  to  the  papers  on  file  in  the  cause,  or 
else  to  other  pertinent  entries  on  the  ooart 
docket"  Alexander  Wheeler,  69  Ala.  832, 
842,  Now  tbe  facte  averred  In  the  tdll  show 
what  property  other  than  the  narrow  strip 
the  parties  in  common  consiaered  and  treated 
as  InvDlved  In  the  condemnation,  appellee's 
acc^ance  of  the  damages  assessed  In  solido, 
appellant's  entrance  upon  the  property  in 
controrersy  as  a  part  of  the  property  bo  con- 
demned, and  its  ccmtlnued  possesion,  of 
which  Acts  appellant's  continued  possession 
Is  also  asserted  by  appellee's  declaration  in 
her  action  of  ejectment  These  facta  make 
a  prafectly  good  case  for  the  application  of 
the  equitable  doctrine  that  where  a  corpora- 
tion baring  the  power  of  eminent  domain  in 
the  eftort  to  exercise  that  power  goes  Into 
possession  under  a  deed  or  by  a  proceeding 
which  turns  out  to  be  void,  compensation 
having  been  made,  the  court  will  enjoin  an 
ejectment  by  the  owner  of  the  legal  title  so 
by  miscarriage  left  in  him,  and  thus  give 
effect  to  the  estoppel  in  pals  which  has  no 
effect  upon  the  legal  title.  We  have  a  num- 
ber of  cases  which  look  to  this  efTect.  Jones 
V.  New  Orleans  R.  B.  Co.,  TO  Ala.  227;  South 
&  North  Alabama  R.  Co.  v.  Alabama  Great 
Southern,  102  Ala.  236, 14  South.  747;  Cowan 
V.  Southern  Ry.,  118  Ala.  654.  23  South.  754; 
Hobbs  V.  K,  C.  ft  St  L.  R.  R.  Co.,  122  Ala, 
602.  26  South.  139,  82  Am.  St.  Rep.  103; 
Hendrlz  v.  Southern  Ry.,  130  Ala.  205,  30 
South.  596,  89  Am.  St  Rep.  27;  Alabama 
Central  v.  Long,  168  Ala.  301,  48  South.  363 ; 
Jones  V.  Southern  By.,  162  Ala.  540,  60  South. 
380.  This  principle  Is  sustained  by  the  au- 
thorttles  generally.  2  Lewis  Bm.  Dom.  <2d 
Ed.)  S  606;  3  Dillon  Mun.  Corp.  (5th  Bd.)  S 
1039.  Considerations  of  public  policy  as  well 
as  recognized  principles  of  justice  between 
the  parties,  require  the  court  to  hold  that  the 
property  In  cases  of  this  Mnd  may  not  be  re- 
claimed by  vlrtne  of  the  bare  legal  title  re- 
maining In  the  owner,  and  that  the  owner's 
equity  is  to  have  compensation  awarded  him 
where  he  has  not  been  already  compensated. 
102  Ala.  ubi  supra.  And  "there  la  no  prin- 
ciple of  law  better  settled,  or  resting  on  wiser 
considerations  of  public  policy,  or  higher  con- 
siderations of  justice,  than  that  no  person, 
whether  sul  juris  or  under  disability,  and  the 
cliaracter  of  the  disability  is  not  of  impor- 
tance, who  has  received  and  retains  the  fruits 
of  a  judicial  proceeding,  can  be  heard  to  as- 
.  sail  It,  either  for  irregularity  or  illegality,  to 
the-  prejudice  of  others  who  have  in  good 
fttlth  relied  on  and  acted  upon  It  as  valid.** 
Robertson  t.  Bradford,  7S  Ala.  116;  Oreamer 


T.  Hdbrook,  99  Ala^  B2»  U  Booth.  880l  nda 
doctrine  Is  modified  to  aon»  sztoit  In  Uu 
case  of  infants  who  are  allowed  a  right  of 
election  until  their  disability  is  removed  or 
an  ^electl(al  is  made  for  them  the  court 
Hobbs  T.  N..  C.  ft  St  L.  B.  R.  Ca,  supra.  We 
need  not  conrtder  the  lidtuatlon  that  might 
have  arisen  had  the  appellee,  a  married  wo- 
man, executed,  and  appellant  accepted,  a 
deed  without  ttie  assent  of  the  husband  evi- 
doiced  as  prescribed  by  statute— «n  hypo- 
Cbetlcal  case  upon  the  Implications  of  whldi 
appellee  bases  some  argnmoit  and  to  which, 
or  a  like  case,  the  court  gave  some  conMd- 
eration  In  Hendrix  v.  Southern  Ry.,  130  Ala. 
205,  SO  South.  S96,  89  Am.  St  Rep.  27.  and 
Clark  V.  Bird,  158  Ala.  278,  48  South.  359, 
132  Am.  St.  Rep.  25~for  that  is  not  what 
happened.  If  the  husband  and  wife  hnd 
joined  in  a  deed  which  proved  to  be  Ineffec- 
tual at  law  for  some  reason  not  arising  out 
of  the  statute  which  requires  the  husband's 
assent  In  a  certain  form,  they  would  scarcely 
be  allowed  to  retain  the  consideration  with- 
out making  the  conveyance  good.  Knox  v. 
Ghildersburg  Land  Co.,  86  Ala.  180,  5  South. 
578b  But  appellant  followed  the  provisions 
of  another  statute  (Code,  {  1441}  which  com- 
I>etently  provides  for  the  cases  of  all  sorts 
and  conditions  of  owners,  married  women  In- 
cluded. Nor  does  It  matter  that  appellant's 
expenditures  upon  the  Improvement  of  the 
property,  in  order  to  prepare  it  for  the  use  for 
which  it  was  condemned,  have  not  amoimted 
to  much — ^that  DO  money  appears  to  have 
been  spent  The  estoppel  In  pals  necessary 
to  the  equity  of  complainant's  bill  is  abun- 
dantly supplied  by  appellant's  payment  and 
apiwllee's  acceptance  of  a  sum  of  money  a 
part  of  which,  eQoal  to  the  assessed  value  of 
the  property,  was  paid  as  eonqiaisatlon  for 
the  land  In  suit 

[2,  3]  A  motion  to  dismiss  for  want  of  eq- 
uity will  be  sustained  only  when,  after  ad- 
mitting all  the  facts  apparent  upon  the  face 
of  the  bill,  whether  well  or  Illy  pleaded,  the 
complainant  can  have  no  relief.  Coleman  v. 
Butt  130  Ala.  266,  SO  South.  364.  And  the 
dissolution  of  an  Injimctlon  will  be  allowed 
only  upon  the  want  of  equity  In  the  bill,  or 
the  denials  of  a  verified  answer.  Appellee 
has  not  answered.  Upon  her  motion  to  dis- 
solve, technical  errors  or  Inaccuracies  are 
not  available.  All  amoidable  defects  are  re- 
garded as  amended.  L.  &  N.  R.  R.  Oa  r. 
Bessemer,  108  Ala.  238.  IS  South.  88a 

From  tbe  ftnegelng  it  results  that  the  de- 
cree most  be  reversed.  A  decree  will  be  here 
rendered  reinstating  the  injunction,  and  re- 
manding the  cause  for  fnrthw  proceedings. 

Reversed,  rendered,  and  remanded. 

ANDERSON,  a  J.,  and  McOLlDLLAN  and 
QARDNBB,  JJ.,  concur. 
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AliABAHA  ORBAT  SOUTHERN  R.  GO.  T. 
FUNN.   (6  Dir.  822.) 

(Supreme  Court  of  Alabama.   Feb.  15,  1917.) 

1.  MASTEa  AMD  Sebvast  ®=»259(3)  —  Action 
POE  ^ebvant's  Ikjuri—Coiiplaimt— Negli- 
gence. 

Id  action  nnder  Employers'  lability  Act 
(Code  1907,  |  3910),  a  count,  charging  that  de- 
fendant's superintendeat  "negligently"  ordered 
plaintiff  to  do  the  act  causing  injury,  held  a  suf- 
ficient allegation  of  negligence,  and  it  was  not 
necessary  to  set  out  particular  facts  showing 
that  it  was  n^ligence  to  give  the  order. 

[Ed.  Note.— For  other  cases,  see  Ifaiter  and 
S<)nrant.  Cent  Dig.  S  839.] 

2.  Master  and  Skhvaitt  4^262(4)  —  AcnoK 
FOB  Sebvaht's  Imjtiet— Plea— CoHTBiBtrro- 

BT  NBOLIOENCB. 

Plea,  alleging  that  employ^  was  negligent  In 
that,  "he  knew  or  •  •  •  ought  to  have 
known  that  ft  was  dangerous  to  do  the  kind  of 
work,  *  •  *  and  that  same  was  a  danger  ob- 
vious to  him,**  yet  did  the  work  order«]  and 
was  injured  thereby,  held  bad  (or  not  alleging 
that  danger  was  ooTious;  the  mere  fKt  that 
plaintiff  ougbt  to  have  kn<nm  it  not  eonatitutmg 
contributory  negligence. 

[Ed.  Note.--For  other  cases,  Me  Haater  and 
Servant,  Gent.  Dig.  |  869.] 

3.  Pleading  «ss>34(4)  —  Altsbnatitb  Atxb- 
1CENT8— Construction. 

Alternative  averments  in  pleading  are  no 
stronger  than  the  weakest  allegation. 

[Ed.  Note.— Foif  other  caws,  aee  Pleadinri 
Cent.  Dig.  I  66.] 

4.  Pleadino  «s»84(4)  —  AuBiauirT  —  Gon- 

8TBUCTI0N. 
Allegations  susceptible  of  more  than  one  con- 
struction  must  be  construed  moat  strongly 
against  the  pleader.  . 

[Ed.  Note.— For  other  eaaea,  aee  Pleading, 

Cent  Dig.  i  66.] 

5.  Mabteb  and  Servant  «s>149<1)— Liabili- 
ty FOB  Sebvant's  Injubt  —  Danqbbous 
Wore. 

To  make  an  employer  liable  for  employe's 
injuries  resulting  from  ordering  him  to  do  dan- 
gerous work,  It  must  be  reasonably  apparent  to 
employer  or  his  vice  principal  that  the  work 
would  expose  employ^  to  some  peril  beycmd  ordi- 
nary risk  and  against  which  ordinary  care  would 
not  protect  him. 

[Ed.  Note.— For  other  casea,  see  Ulster  and 
Servant,  Cent  Dig.  |i  291-^14.] 

6.  Masivb  and  Sbbvant  ^al49(l)— ^^tabtu- 
TT  fob  Sbbvant's  Injubt  —  DAnOEBOnB 
WoBK— Obvious  Danqeb. 

If  the  peril  is  obvious  to  the  employ^  and 
he  could  readily  avoid  it  in  conforming  to  bis 
orders,  the  employer  haa  the  right  to  aaaume  that 
the  employ^  will  see  and  avoid  the  danger. 

[£3d.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  H  291-294.] 

7.  Uasteb  and  Sbbvant  «s»1G0(1)— Liabili- 
TT  FOB  Sebvant's  Injubt  —  Danqkboub 
WoBK— Inhkbent  Danqeb. 

If  the  peril  Is  not  obvious,  but  inherent  in 
the  conditions  under  which  the  employi  works, 
the  employer's  order  to  do  the  dangerous  work 
is  negligence,  unless  he  wants  employ^. 

[Eld.  Note. — ^For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  H  297,  800.] 


8.  Masteb  and  SEbvant  ^246(4).  289m  — 
LlABIUTT  FOB  SsRVAlfT'B  INJURT  —  *TUH- 
OEBOU8  WoBK" — QUESnoR  FOB  JUBT. 
There  is  oo  1^1  definition  of  how  dangerona 
work  ordered  by  employer  need  be  before 
ploy4  must  disobey  it  or  be  chargeable  with  ncc* 
ligence,  but  where  the  danger  Is  as  apparent  to 
employi  as  to  employer  and  facts  are  not  dis- 
puted, it  is  not  a  question  for  the  juT7. 

[Ed.  Note.— For  other  ca!>es,  see  Vneter  and 
Servant,  Cent  Dig.  IS  781,  1111.] 

0.  Masteb  and  Sebvant  <s=>245(1)— Liabili- 
ty FOR  Servant's  Injubt  —  Relation  or 
Pabties. 

A  servant  does  not  stand  on  the  same  foot- 
ing with  his  master,  bis  primary  duty  being 
obedience;  and,  if  in  discharging  bis  duties  he 
Is  injured  through  Uie  master's  ne^igence,  be 
should  be  recompensed. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Gent  Dig.  H  682,  778,  784.  787,  7SS.] 

10.  Masteb  and  Sebvant  «s3206(4)  —  Sebv- 
ant's  Right  to  Rklt  oh  Vice  PBnrciPAi.'s 

Ability. 

A  prudent  employ^  may,  witbin  reaaonable 
limits,  rely  upon  the  ability  of  his  master's  vice 
principal. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {  549.] 

11.  Evidence  «=»472(4)— Opinion  Evidence. 
It  was  proper  for  the  court  to  decline  to 

compel  employ^,  on  cross-examination  to  express 
opinion  as  to  whether,  under  existing  conditions, 
his  work  was  dangerous,  or  whether  danger  was 
obvious,  or  to  state  whether  he  was  discharged 
on  account  of  a  fi^t 

[Ed.  Note.— For  otlier  eases,  see  EMdcnce, 
Gent  Dig.  8  2189.]  • 

12.  Evidence  ^=s>471(1)— Opinion  Evidence. 
As  a  general  rule,  a  witness  should  not  be 

allowed  to  state  his  eonduslona  or  oiriniona.  ' 

[Ed.  Noter— For  other  esses,  see  Bvidencc. 
Gent  Dig.  H  2149,  2100,  216S.] 

18.  Evidenoi  «»472(^— Opinion  Evidencb 

— Neolioence. 
It  was  not  erroneous  to  refuse  to  allow  a 
witness  to  give  his  opinion  as  to  whether  certain 
acts  would  constitjite  negligence. 

[E}d.  Note.— For  other  eases,  see  Bvldenee, 
Cent  Dig.  i  2189.] 

14.  Evidence  «s3471(17)— Oranoir— Dutt  of 

FOBEUAN. 

Testimony  as  to  wliedMr  it  was  a  foreman's 
duty  to  warn  employte  as  to  the  prtdubility  «t 
their  being  bijured  was  proper. 

[E3d.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |  2149;  Witnesses,  Gent  Die.  I  838.] 

16.  Mabteb  and  Sebvant  «=»262(C  264(1)  — 
Sebvant's  Injubt  —  Plea  —  Contbibctobt 
Neolioence. 
The  defendant  employer  in  an  employe's  per- 
sonal injury  suit  may  'not  plead  contribatory 
negligeuce  in  a  general  form,  but  must  plead  ft 
apedaUy,  and  can  prove  none  except  as  pleaded. 

[Ed.  Note.— For  other  cases,  see  Master  sad 

Servant  Gent  Dig.  fiS  869,  862.] 

16.  Pleadino  «E»12  —  Matteb  withu 
Knowlbdoe  or  Orb  Pabtt, 
Where  particular  facts  constituting  a  canse 
of  action  or  defense  lie  peculiarly  within  the 
knowledge  of  one  party,  that  part?  Is  primarily 
required  to  allege  and  prove  sudi  facts. 

[Ed.  Note.— For  other  eases,  sss  FlesdiBg, 

Gent  Dig.  1 88.] 
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17.  EviDBKcs  ^151<4)  —  TJirooiDnmoMXD 

Motive. 

It  was  not  erroneoQS  to  decline  to  allow  a 
witness  to  state  what  be  wonld  have  done  had  he 
been  in  the  emplor^'s  position  at  the  time  of 
injur?. 

[Ed.  Note.— IIV>r  other  casta,  «m  ETidence, 
Gent.  Dig.  I  440.] 

IS.  Damages  «s»216(1)— iHSTBUorrom— Pbb- 

8onAL  Injukt. 
In  an  employe's  action  for  personal  injury, 
an  oral  charge  that  the  law  furnished  no  meas- 
ure of  damages  in  such  casea,  and  leaving  the 
amount  to  the  jury's  discretion,  was  not  erro- 
neous as  to  damagea  for  mental  or  physical  pain. 

[Ed.  Note.— For  other  cases,  aee  Damages, 
Cent  Dig.  H  618.  549.] 

19.  Trial  «=s>296(11)  —  I;»STBTJOTioif  as  a 

Where  any  misleading  tendencies  of  an  oral 
charge  regardioK  damages  in  a  personal  injury 
case  were  cured  by  other  parts  of  the  charge, 
there  was  no  reversible  error. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  715.1 

20.  Dauaobs  4s>216(1)  —  Action  fob  Skbv- 
akt'b  Injubt  —  iNSTBUonone  —  Pebkanxht 

IlTJUBIES. 

Oral  charge  in  an  employe's  personal  Injury 
suit,  leaving  the  jury  to  award  such  damages 
OS  wonld  reasonably  compensate  for  permanent 
personal  injuries,  where  all  elements  were  not 
susceptible  of  exact  measorameat,  held  not  er- 
roneous. 

[Dd.  Note.— For  other  eases,  aea  Damagea, 
Oent.  Dig.  »  64S.  64».} 

21.  Damages  «»30  —  ICbasttbi  aw  —  Pbbica- 

NEITT  PEBSONAI.  INJTTBT. 

Where  personal  injury  is  shown  to  be  perma- 
aent,  paio  and  suffering,  past  and  fature,  im- 
paired healtli,  dtniiiiRbed  aazniag  eapadty.  dia- 
Bgurement,  expenses  of  nnrsing  aod  care,  and 
other  elements  of  damages  proximately  resulting 
may  be  considered,  not  all  9i  irtiidi  an  e^iable 
of  exact  measuremeat. 

CEd.  Note.— For  other  casSB,  set  Damagw, 
Cent.  Dig.  |  222.] 

22.  Damages  «=»12  —  Mkabubb  of  —  Pkbma- 

NBNT  PXBSONAL  IKJIFBT  —  SUSCEPTIBLE  OT 

Exact  Measurement. 
Where  damages  for  permanent  personal  in- 
juries are  susceptible  of  exact  measurement,  the 
plaintilf  must  furnish  data  from  which  the 
amount  may  be  fixed  by  the  jury;  and,  if  he  does 
not  only  nominal  damages  can  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  81.1 

23.  Damages  ^208(1)  —  Meabttbe  «r  —  Per- 
manent Pbhsonal  Ikjttbies  —  Not  SnBOXF> 
TiBLE  OF  Exact  Meabubeuent. 

Pain  and  suffering,  past  and  future,  mutila- 
tion, disfigurement,  or  loss  of  an  organ  as  ele- 
ments of  damages  for  permanent  personal  inju- 
ries are  not  capable  of  exact  measurement,  and 
consequently  are  left  to  the  jury's  discretion. 

[Ed.  Note.— For  other  cuea^  sse  Dwnagea, 
Cent  Dig.  H  M,  64.  a&] 

24.  Damaokb         —  Subject  of  —  Loss  or 

Ete. 

The  loss  of  an  eye  entitles  the  Injured  party 
to  recover  some  damages  if  the  defendant  is  lia- 
ble at  all,  altbou^  not  capable  of  exact  ascer- 
tainment 

pkL  Notfc— For  othar  eaass,  see  Damages, 
Gent  Dig.  f  81.] 


25.  TbUL  4C»242  —  BBTUBAL  of  IflaLEADIlfO 

iKSTBUCnOHS. 

Bequested  charges  wsre  pwperly  refused, 
where  aey  possessed  misleading  tendeDciea. 

g!d.  Note^For  other  eases,  see  Trial,  Oent 
.  H  660-976.] 

26.  DAUAGBa  «=>216(7)  —  Aonoir  fob  Bebt- 

ant'b  Injdbt— iNSTBOOTXona— Pdtdbe  Loss. 
Instructions  held  erroneous  in  an  employe's 
personal  injury  case,  which  sought  to  prevent  re- 
covery of  damages  for  loss  of  any  kind  In  the 
future,  where  the  evidence  showed  pain  and  anf- 
fering  and  loss  of  an  eye;  such  damages  not  be- 
ing susceptible  of  exact  measurement 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  S  562.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  C.  B.  Smith,  Judge. 

Action  by  J.  M.  Fllnn  against  the  Alabama 
Great  Southern  Railroad  Company.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Afflnned. 

A.  O.  &  B.  D.  Smith,  of  Blnnlngham,  for 
ai^Uant  Smith  A  Wilkinson  and  Harsh 
&  E^tts,  all  vt  Birmingham,  tot  appellee. 

MATFlMJ),  J.  [1]  Appellee,  a  medianic 
employed  by  aK»dlant  In  ita  maehlne  abops, 
sues  appellant  to  recover  damages  for  per- 
sonal Injuries,  tbs  loss  of  an  eye,  and  other 
damages.  The  trial  was  had  on  two  counts, 
one  drawn  under  the  second  sabdlvlsloQ,  and 
the  other  under  the  third  snbdlTl^on,  of  the 
EmpKvera*  Uabllit?  Act  (Code  1907,  |  3810). 
The  two  allegations  of  neaJlgeoce  are,  re- 
spectlTel7,  as  follows: 

"Cliff  Adams,  who  on  behalf  of  defendant 
had  snpeorintenaence  intrusted  to  him  by  de- 
fendant, negligently  whilst  in  the  exercise  of 
such  superintnidence  nncliffently  caused  or  al- 
lowed said  object  to  be  t£fown  or  propelled  up- 
on or  against  plaintiff  on  the  occasion  aforesaid, 
and  as  a  iwoximate  cMisequence  of  said  ne^- 
genee  plaintiff  sofldred  said  injuries  and  dam- 
age." 

"Gliff  Adams,  who  was  In  the  service  or  em- 
ployment of  defendant  and  to  whose  orders  or  di- 
rections plaintiff  was  bound  to  conform,  neg- 
ligently ordered  or  directed  plaintiff  to  plane 
or  cut  metal,  to  wit,  said  truc^  bolster  on  or 
by  means  of  said  planer,  and  plaintiff  did  con- 
form to  said  order  and  direction  of  said  Adams, 
and  as  a  proximate  consequence  Of  so  conform- 
ing to  said  negligent  order  plaintiff  suffered 
said  injuries  and  damage." 

The  sufficiency  of  the  last  count  was  chal- 
lenged by  demurrer,  but  the  count  was  held 
su&clent,  and  that  ruling  Is  here  insisted 
upon  as  error  to  reverse.  In  the  opinion  of 
the  writer  this  count  is  wholly  Insufficient ; 
but  the  later  rulings  of  this  court  have  es- 
tablished a  rule  as  to  sufficiency  of  counts 
lllce  the  one  In  question,  which  authorizes 
the  ruling  of  the  trial  court  The  views  of 
the  writer  on  this  subject  were  set  out  at 
some  length  in  the  case  of  Lonlaville  &  Nash- 
ville Railroad  Co.  v.  Barganler,  168  Ala.  567, 
S3  South.  188.  In  that  case  the  whole  end 
sole  allegation  as  to  negligence  on  the  part  of 
the  servant  giving  the  order  was  that  one 
Sllrby,  who  gave  the  order,  "negligently"  or- 
dered plaintiff  to  come  where  be,  the  said 
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Kirbr,  ^ras  upon  an  engine.  The  majority 
held  the  allegation  sufficient  as  to  negligence. 
In  the  case  of  R^abllc  Iron  &  Steel  Co.  t. 
WilUams,  168  Ala.  617,  63  South.  76,  the  al- 
legation as  to  negligence  In  the  giving  of 
ttie  order  wui 

"NegrligeotlT  ordered  or  directed  plaintiff  to 
go  into  said  furnace  without  properly  and  suffi- 
ciently warning  or  informing  plaintiff  as  to 
said  gas  or  liquid." 

The  majority  of  the  court  held  the  allegation 
snfficlent  to  show  negligence  In  the  giving  of 
the  order.  The  majority  held  the  allegaticm 
sufficient,  without  the  averment  of  failure  to 
warn  of  the  existence  of  the  dangerous  gas 
or  liquid  in  the  furnace;  that  is,  that  the 
allegation  that  the  superior  servant  ordered 
the  inferior  "to  go  Into  a  furnace"  was  suf- 
Scient  to  charge  actionable  negligence  against 
the  master.  The  majority  had,  before  those 
two  cases,  held,  and  have  since  held,  similar 
allegations  sufficient  While  the  writer  Is 
yet  of  the  opinion  that  these  rulings  are 
wrong,  and  that  they  destroy  all  the  efficacy 
of  pleadings  In  such  cases,  yet  it  Is  a  matter 
or  question  of  practice,  and  no  good  can  come 
of  the  writers'  further  dissenting,  and  hence 
he  yields  to  the  inevitable. 

[2]  Plea  S  was  interposed  as  a  defense  to 
each  count,  and  a  demurrer  thereto  was  sus- 
tained, and  of  this  ruling  the  defendant  next 
complains.   The  plea  was  as  follows: 

"^at  plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  his  own  injury  in 
this:  niat  he  knew,  or  in  the  exercise  of  dne 
care  ought  to  have  known,  that  it  was  danger- 
ous to  do  the  kind  of  work  in  which  he  was  en- 
gaged when  injured  on  the  planer,  and  that  the 
same  was  a  danger  obvious  to  him,  ^^et  never- 
theless plaintiff  did  said  work  on  said  nlaner, 
and  in  consequence  thereof  was  injured.^' 

[3]  This  plea  will  be  seen  to  contain  alter- 
native averments.  It  must  therefore  be  test- 
ed by  its  weakest  averment,  viz.,  tliat  plain- 
tiff "ought  to  have  known  that  it  was  dan- 
gerous" to  do  the  work  ordered  to  be  done 
him,  and  that  he  ought  to  have  known  it 
was  an  obvious  danger. 

[4]  It  may  be  true  that  the  plea  Is  suscepti- 
ble of  the  construction  that  the  phrase,  "ought 
to  have  known,"  refers  only  to  the  dangerous 
Character  of  the  work  ordered  to  be  done, 
and  not  to  the  allegation  that  It  was  ob- 
viously dangerous  to  do  the  work  ordered  to 
be  done ;  but  It  is  also  susceptible  of  the  con- 
struction that  the  quoted  phrase  applies  to 
both,  and  it  must  be  construed  against  the 
pleader.  So  constrnlitf  it,  tlie  plea  was  bad, 
and  subject  to  the  demurrer. 

[1-7]  TbB  law  as  to  the  question  sought  to 
be  raised  by  the  plea,  in  the  different  phases 
in  which  it  la  usually  presented,  was  well 
stated  in  tne  case  of  Woodward  Iron  Co.  v. 
Wade,  192  Ala.  661,  68  Soutb.  1008L  It  Is 
there  said: 

"It  must  have  been  reasonably  apparent  to  the 
master,  or  his  vice  principal  who  gave  the  or- 
der, under  the  conditions  as  he  knew  or  ought 
to  have  known  them,  that  the  servant's  execu- 
tion ot  Us  otxiunand  would  ocpoBe  the  servant 
to  soma  ptiil,  bavond  the  ordinary  risks  ot  Us 


service^  and  against  which  ordinary  and  reason* 
able  care  on  his  port  would  probably  not  suf- 
fice to  protect  him.  See  1  Labatt  on  Bf.  &  S.. 
§  347. 

"(2)  If  this  peril  was  obvious  to  the  servant, 
and  might  readily  be  avoided  by  bim  whUe  fully 
discharging  his  duty  of  service  in  conformity 
with  the  order  given  him.  the  master  bad  the 
right  to  assome  that  the  servant  would  both 
observe  the  peril  and  avoid  it;  and  the  order 
was  not  nepijrently  given.  Davis  v.  Western 
By.  of  Ala.,  107  Ala,  626,  683,  18  South.  173. 

"(3)  If,  on  the  other  hand,  the  peril  was  not 
obvious,  but  was  Inherent  in  the  conditions 
necesserily  surrounding  the  servant  while  exe- 
cuting the  master's  order  (conditions  which  the 
master  could  and  should  have  known,  and  of 
which,  if  not  remedied,  the  servant  could  expect 
the  master  to  seasonably  inform  hiim),  the  mas- 
ter's order,  without  such  warning,  was  negli- 
gent and  actionat^e.  1  Labatt  on  M.  &  S. 
487." 

[B-1 0]  Here  it  was  not  clearly  and  certain- 
ly alleged  by  the  plea  that  the  peril  or  danger 
involved  In  obeying  the  order  was  obvious 
to  the  plaintiff;  it  was  only  alleged  (con- 
struing the  plea  against  the  defendant),  that 
the  plaintiff,  by  the  exercise  of  reasonable 
care,  ougbt  to  have  known  that  the  danger 
or  peril  of  so  obeying  the  order  was  obvious. 
Moreover,  the  danger  or  p^l,  if  any  existed, 
which  made  It  actionable  negligence  to  give 
the  order  In  this  case  as  alleged,  and  to 
whl<di  allegation  the  plea  was  Intended  to  be 
an  answer,  must  have  been  "Inherent  In  the 
conditions  necessarily  surrounding  the  serv- 
ant while  executing  the  master's  order." 
The  mere  fact  that  a  servant  knows,  much 
less  that  he  ought  to  know,  that  the  work 
he  Is  doing  or  is  ordered  to  do  is  dangerous, 
or  Is  attended  with  danger^  standing  alone, 
does  not  make  the  servant  guilty  of  contrib- 
utory negligence  such  as  to  bar  his  recovery 
on  account  of  actionable  negligence  of  the 
master  or  of  one  of  his  servants,  even  in 
giving  the  order  to  do  the  particular  work. 
The  danger  and  peril  of  doing  the  work  or 
thing  must  be  obvious,  and  one  which  an  or- 
dinarily prudent  servant  would  not  undertake 
to  risk,  even  if  ordered  so  to  do  by  the 
master  or  by  a  servant  for  whose  orders  the 
statute  makes  the  master  liable.  Mr.  Labatt 
thus  states  the  rule: 

"Upon  general  principles  it  is  manifest  that, 
although  the  servant  may  have  been  directly 
commanded  or  urged  to  undertake  the  woric 
from  whltA  the  injury  resulted,  be  cannot  daim 
an  indemnity  where  the  danger  to  be  encoun- 
tered was  at  once  so  obvious  and  so  serious 
that  no  prudent  man  would  have  incurred  iL 
That  is  to  say,  the  order  must,  if  tt  Is  to  serve 
as  a  Justification,  be  a  matter  with  regard  to 
whldi  the  servant  has  a  right  to  rdy  on  the 
superior  judgment  of  the  master. 

"Tb%  courts  detdine  to  lay  down  a  role  of 
law  purporting  to  define  accurately  how  danger- 
ous a  proposed  action  would  have  to  be  before 
a  servant  recelvise  an  order  from  his  master 
to  perform  it  would  be  required  to  disobey  un- 
der pain  of  being  chargeable  with  negligoicew 
But  where  there  is  no  dispute  as  to  the  fscts, 
and  the  dangers  of  obedience  to  an  order  are 
as  apparent  to  the  servant  as  to  tlie  emplDy»*i 
representative,  there  is  no  occasion  to  go  to 
the  jury  to  determine  whether  the  servant 
shoniQ  nave  obeyed  the  order."  Master  & 
Servant^  voL  1  Oat  SdJ  1  44%  V  12M, 
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"ThB  mrrant  does  not  stand  on  the  same 
-footinc  with  his  master.  His  primary  daty  is 
obedience,  and  if,  when  in  the  discharge  of 
that  duty,  he  is  damaged  through  the  neglect. of 
the  master,  it  is  hot  meet  that  he  should  be 
Tecompeooed.'  ThiN  essential  ineanality  in  the 
posltluis  of  the  parties  la  deemed  to  warrant 
"tiie  dedactlon  that  *a  prndent  man  has  a  right, 
within  reasonable  limits,  to  rely  upon  the  abflity 
and  skill  of  the  agent  in  whose  cnai^  the  com- 
mon master  has  placed  him,  and  is  not  bound, 
at  his  peril,  to  set  his  own  judgment  above  that 
of  his  soperior.'     Id.,  S  44o,  p.  1242. 

This  plea,  of  course,  InTolves  the  doctrine 
of  volenti  non  fit  injuria,  as  applied  to  the 
Employers'  liability  Act. 

Tbe  decisions  of  this  conrt  have  not  been 
nnlform  on  the  snbject,  but  have  oscillated 
considerably,  sometimes  going  to  tbe  extent 
■of  overruling  themselves  repeatedly.  The 
enbject  was  first  raised  and  decided  in  the 
case  of  Bnreka  Co.  t.  Bass.  81  Ala.  200,  8 
^ntb.  216,  60  Am.  R^.  162;  that  decision 
was  overruled  by  Holbom's  Case,  84  Ala. 
133,  4  South.  146 ;  and  tbe  later  decision  was 
modified,  if  not  Qualified,  in  Walters'  Case, 
41  Ala.  435,  8  South.  3S7 ;  and  the  last  two 
cases  overruled  and  the  dof^ne  announced 
in  Bureka  v.  Bass,  81  Ala.  200,  8  South.  216, 
60  Am.  Rep.  152,  In  effect  if  not  ta  teto,  re- 
established. 

The  three  last  cases  were  reviewed  and  ex- 
plained, and  the  doctrine  of  the  Massa- 
chusetts and  the  Bngllsh  cases  was  adopted 
and  followed,  In  Osborne's  Case,  135  Ala.  671, 
83  South.  687,  where  It  was  said: 

"The  employer  cannot  treat  as  a  breadi  ot 
duty,  bnt  Is  held  to  sanction,  that  whldi  by 
contract,  at  employment  he  has  required  the 
employ^  to  do.  Snow  v.  Housatonlc,  etc.,  R. 
Co.,  8  Allen  (Mass.)  441  [85  Am.  Dec.  720]. 
In  Bailey's  Per.  Inj.,  1  1116.  it  is  said:  The 
mere  fact  that  the  empuff<i  knew  that  tbe  woA 
was  manifesUy  dangerous  of  Itself  does  not 
constitute  contributory  negligence.  If  it  is 
shown  that  he  used  that  whi<^  was  dangerous 
in  a  n^Ugent  manner,  this  would  be  contribu- 
tory negligence'  The  same  principle  is  an- 
nounced in  Mobile  &  B.  R,  Co.  v.  Holborn,  84 
Ala.  133  [4  South.  146].  and  in  Highland  Ave., 
<tc.,  R.  Co.  V.  Walters,  91  Ala.  436  [8  South. 
3571.  'A  person  who  continues  in  an  employ- 
mtnt  with  full  knowledge  of  the  risk  run,  and 
who  voluntarily  goes  to  do  that  which  he  knows 
wOl  expose  him  to  danger,  cannot  recover  for 
injuries  so  received.*  Such  Is  the  law  as  stat- 
ed in  tbe  leading  case  of  Thcxnas  v.  Quarter- 
main,  17  Q.  B.  T).  414,  and  as  recognized  by 
this  court.  Birmin^am  R.,  etc.,  Co.  v.  Allen, 
fl9  Ala.  350  [13  South.  8,  20  L.  R.  A.  457]; 
Bridges  v.  Tenn..  etc.,  Co.,  109  Ala.  287  [19 
South.  4951;  Southern  Ry.  Co.  v.  Guyton,  122 
Ala.  238  [25  South.  341.  The  decisions  in  Mo- 
bile, etc,  R.  Co.  V.  Holborn  and  Highland  Ave., 
etc.,  Oo.  V.  Welters,  snimi,  though  correct  on 
the  point  to  which  we  have  dted  them,  have 
been  In  effect  overruled  so  fiir  as  they  held 
that  the  Employers'  Liability  Act  operated  as 
between  employer  and  employ^  to  abrogate  the 
doctrine  of  volenti  aoa  fit  injuria,  lliat  doc- 
trine is  founded  tm  the  consent  express  or  im- 
plied of  the  emplo7£  to  take  the  chances  ot  In- 
Jury  or  escape  from  a  threatening  situatitm, 
but  such  consent  is  not  Implied  unless  the  dan- 
ger Is  obvious  or  is  known  to  the  employ^." 

There  has  been  no  intentional  departure 
from  the  doctrine  announced  In  this  last  case 
by  this  coort,  and  we  now  reaffirm  It 


Therefore,  testing  the  plea  by  these  mice, 
and  tbe  other  rules,  that  alternative  aver- 
ments are  no  stronger  than  the  weakest  al- 
temaUve.  and  that  all  averments  or  aQega- 
tiona  which  are  susceptible  of  two  or  more 
constructions  must  be  construed  against  the 
party  or  pleader  so  averring  or  alleging,  tbe 
plea  was  subject  to  the  demurrer  interposed. 

[11]  There  was  no  error  in  the  court's  de- 
cUnlng  to  compel  the  plaintiff  to  give  his 
opinion  or  condosion  as  to  whether  or  not 
it  was  dangerous  to  work  under  tbe  condi- 
tions existing  when  tbe  Injury  occurred ;  nor 
in  declining  to  compd  plaintiff  to  answer  tbe 
question,  propounded  on  crosa -examination, 
whether  or  not  the  danger  was  obvioos  to 
plaintiff ;  nor  In  declining  to  compel  him  to 
state  whether  or  not  he  was  discharged  by 
tbe  defendant  on  account  of  a  fight  be  had 
had  with  a  Mr.  Orlffln. 

[12]  A  witness,  as  a  mle.  shonld  not  be 
allowed  to  state  bis  conclusions.  Held,  that 
a  witness  could  not  state  that  a  street  was 
in  a  dangerous  or  Impassable  condition.  An- 
niston  V.  Iney.  161  AU.  S92,  44  South.  48; 
6  Mayt  Dig.  846. 

A  witness  should  not  be  allowed  to  testify 
that  tbe  plaintiff  had  knowledge  of  tSie  de- 
fective condition  of  a  trestle  which  he 
was  injured.  West  Pratt  Coal  Co.  v.  An- 
drews. 150  Ala.  368,  43  South.  348  ;  6  Mayf . 
Dig.  348. 

A  witness  should  not  be  allowed  to  reason 
to  the  Jury ;  he  must  speak  to  and  of  facts ; 
Intentions,  motives,  or  beliefs  are  to  be  in- 
ferred from  facts,  and  the  JU17  must  dednoe 
the  conclusions  unaided  by  tbe  opinion,  rea- 
soning, or  Inference  of  witnesses;  witnesses 
must  testify,  not  argue;  and  expert  wit- 
nesses are  not  an  exception  to  this  rule. 
Richardson  v.  State,  145  Ala.  46,  41  South. 
82,  8  Ann.  Gas.  106;  Mobile  Co.  v.  Uttle,  108 
AJa.  899,  19  South.  443  ;  6  Mayf.  Dig.  348.. 

Evidence  consisting  of  conclusions  and  in- 
ferences of  vrltnesses  is  usually  Inadmissible ; 
e.  g.,  opinion  as  to  whom  defendant's  agent 
thought  be  was  d^ing  with.  Manchester 
nre  Ins.  Go.  v.  Feibelman,  118  Aia.  308,  23 
South.  759.  As  to  why  a  party  did  or  did  not 
do  an  act  Dytle  ■&  Co.  v.  Bank  of  Dotban, 
121  Ala.  215,  26  South.  6.  As  to  why  a  party 
knew  a  fact.  Alabama  O.  S.  R.  Co.  v.  Bur- 
gess, 114  Ala.  687,  22  South.  169.  Whether 
a  party  would  have  acted  differently.  Reeder 
V.  Huffman,  148  Ala.  472,  41  South.  177. 
Nor  can  a  witness  gave  his  reason  or  motive 
for  doing  an  act  Southern  By.  Oo.  v.  Shei- 
ton,  136  Ala.  191,  84  South.  IM;  6  Hayt 
Dig.  849. 

[18]  There  was  no  error  in  sustaining  ob- 
jections to  the  defendant's  questions  pro- 
pounded to  the  witness  Franks,  which  called 
for  his  opinion  or  oondnsion  as  to  whether 
given  acts  or  words  would  conatltate  negli- 
gence. The  facts  and  circumstances  should 
have  been  stated  to  the  Jury,  letting  them 
draw  the  conclusion  as  to  negligence.  Tbe 
whole  right  of  action  depoidad  upon  the 
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tact  of  neKlleenee  as  to'  fbe  particular  sub- 
ject Inquired  of  by  the  questions.  The  ques- 
tloDS,  therefore,  sought  to  bare  the  witness 
disChiaree  a  part  of  the  fnnctliHia  at  the 
Jury. 

[1 4]  These  questions  called  for  answers  en- 
tlrely  dlfterent  from  those  sought  by  the 
questions  propounded  by  plaintiff  to  this  wit- 
ness, as  to  whether  or  not  It  was  the  duty 
of  foremen  to  warn  employte  as  to  the 
probability  of  their  being  injured.  These 
were  facts  to  which  the  witness  could  tes- 
tify, as  a  witness,  without  Invading  the 
province  ct  the  Jury. 

It  Ifl  Insisted  by  appellant  that  the  duty 
to  warn  was  not  made  an  Issuable  fact,  and 
that  it  was  therefore  Immaterial  and  Irrele- 
vant. In  the  opinion  of  the  writer,  this  con- 
tention la  well  founded  and  is  correct;  but 
the  repeated  ruling  of  the  majority  is  to  the 
contrary.  That  la,  that  the  allegation  that 
plaintiff  was  negligently  ordered  to  do  the 
work  la  anffident  without  alleging  any  facts 
that  show  a  duty,  or  the  breach  of  a  duty, 
not  to  order  the  plaintiff  to  do  the  work,  and 
that  It  opens  up  the  whole  Held  and  allows 
plaintiff  to  show  any  facts  which  tend  to  es- 
tabUah  a  duty  owed  to  the  plaintiff,  and  a 
breadi  Oienot  Xry  ordering  him  to  do  the 
work  or  act  commanded  to  be  done.  It  the 
servant  who  gave  the  order  to  plaintiff  to 
plane  the  iron  knew,  m  by  the  exerdae  of 
proper  diligence  on^t  to  have  known,  that 
it  was  dangerous  or  perilous  for  plaintiff  to 
obey  the  order.  It  would  be  a  breadi  of  his 
duty  owing  Qie  plaintiff  to  so  order  him ;  but, 
unless  he  know,  or  ought  to  have  known,  of 
the  danger  or  peril,  then  of  course  there  was 
no  breach  of  a  duty  in  giving  the  order,  and 
the  servant  giving  the  order  would  not  be 
guilty  of  negligence  In  this  respect, 

[1 1]  It  has  been  ruled  in  the  cases  hereto- 
fore dfed  that  it  is  not  necessary  to  aver  any 
particular  facta  or  drcnmstancea  to  show 
that  it  was  actionable  negligence  to  give  the 
order  complained  of,  that  it  is  anffldent  to 
show  what  the  order  waa,  and  to  allege  gen- 
erally that  It  was  "ne^lgently"  given,  of 
course  following  the  language  of  the  statute 
to  the  effect  that  the  plaintiff  was  bound  to 
conform  to  the  order,  and  that  he  did  con- 
form thereto,  and  was  Injured  as  the  proxi- 
mate result  of  so  conforming,  and  that  un- 
der this  general  allegation  any  acti<Hiable 
negligence  may  be  shown  on  the  part  of  the 
servant  who  gave  the  order.  This,  of  course, 
places  the  defendant  at  a  great  disadvantage, 
but  the  law  and  the  rules  of  pleading  are  so 
written.  The  defendant  is  not  allowed  to 
plead  oontrlbutory  n^Ilgence  In  aucih  gener- 
al form,  but  he  is  required  to  plead  It  ape- 
dally,  and  can  jnrore  none  ezc^  what  he 
so  pleads,  and  If  he  doea  ivove  it  he  can  get 
no  advantage  from  ao  proving  it  He  cannot, 
of  coarse,  plead  spedally  to  any  particular 
act  of  mffUgenee  diarged,  because  no  audi 
negUgenee  la  alleged;  he  la  not  Informed  of 
any  particular  facts  or  drcnmstances  which 


show,  or  tend  to  show,  tbat  tlie  servant  who 
gave  the  order  was  negllgmt.  The  defend- 
ant Is  left  to  surmise  and  doubt;  he  may 
guess  at  the  facts  whidi  the  plaiiUiff  will 
seek  to  prove  In  order  to  show  actionable 
negligence  in  giving  the  order,  and  may  thus 
anticipate  and  file  a  special  plea;  but  the 
plaintiff  may  surprise  him,  and  prove  altt>- 
gether  different  facta,  as  to  which  his  q>e- 
clal  plea  is  no  answer,  or  Is  not  apt ;  but  aa 
to  which  matter  a  different  plea  might  have 
been  a  perfect  answer,  and  could  have  been 
easily  proven.  If  It  had  been  pleaded. 

However  difficult  it  may  be  to  understand 
the  reason  or  Justice  of  a  rule  of  pleading 
and  evidence  which  allows  one  party  to  al- 
lege generally,  and  prove  anything  which  he 
could  prove  if  alleged  specially,  and  yet  de- 
nies this  right  to  the  oUier  party,  requiring 
him  to  allege  both  spedflcally  and  spedally 
and  allowing  him  to  prove  only  such  matter 
as  he  has  spedflcally  and  spedally  allied, 
neverthdess  sndi  is  Uie  law,  and  sudi  are 
the  well-settled  rules  In  this  court.  In  neg- 
ligence cases. 

[18]  Where  the  particular  facts  constitut- 
ing the  cause  of  action,  or  the  defense,  He 
peculiarly  within  the  knowledge  of  one  party 
anu  not  within  that  of  the  other,  the  Justice 
of  the  role  requiring  the  party  having  the 
knowledge  to  primarily  allege  and  prove  such 
facts  Is  readily  recognized;  but  when  each 
facts  are  equally  within  the  knowledge  or  the 
reach  of  both  parties,  or  are  peculiarly  with- 
in the  knowledge  of  the  party  not  required 
to  allege,  the  reason  or  Justice  of  the  rule  Is 
not  so  perceptible;  but,  nerertheless,  the 
rule  exists  In  this  state,  and  in  the  <9lnlon 
of  the  writer  cries  loudly  for  a  change. 

[1 7]  There  was  no  error  In  declining  to  al- 
low the  defendant  to  prove  by  tbe  witness 
Btotaky  what  tbe  witness  would  have  done 
or  would  not  have  done  bad  he  been  In  the 
position  plaintiff  was  In  when  the  Injury  oc- 
curred. Two  of  the  questions  disallowed  to 
the  defendant  were  as  follows: 

(a)  "I  will  ask  you,  in  view  of  the  fact  that 
you  have  been  a  machinist  for  a  long  time, 
whether  or  not  if  jou  bad  been  t<AA  to  take 
that  lug  off  the  bolster  you  would  have  used, 
or  would  have  been  as  apt  to  use,  the  planer 
as  the  Blotter?*' 

(b)  "I  will  pat  it  in  this  shape:  Suppose  a 
for«nan  had  told  you  to  take  o'S  those  lugs 
from  the  bolster,  I  will  ask  you  whether  or  not 
you  would  have  put  it  on  the  planer  to  have 
taken  them  off." 

The  uncommunlcated  motive  or  purpose  of 
a  witness  with  respect  to  certain  acts  of  his 
about  which  he  has  testified  are  not  admis- 
sible In  evidence.  He  should  not  be  asked, 
nor  should  he  be  allowed  to  state,  what  he 
would  have  done  or  said  under  certain  condi- 
tions. Recder  v.  Huffman,  14S  Ala.  473|  40. 
South.  177 ;  6  Mayf .  Dig.  360. 

[1 1, 1 9]  There  was  no  error  In  that  part  of 
the  oral  diarge  to  which  exception  was  re- 
served, in  which  the  court  diazged  the  Jury 
that  the  law  famished  no  measure  or  stand- 
ard to  detwratna  the  exact  amount  of  dam- 
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«aes  xecoreraUe  In  acttons  like  tbis,  bat  tbat 
the  measure  therein  was  left  to  the  boooA 
diacretlcni  of  tbB  Jniy  to  determine  from  all 
the  evidence.  This  was  certainly  true,  so 
Air  as  damages  for  moital  and  physical  pain 
irere  concerned;  and,  If  It  liad  any  mislead- 
ing tendoidea  as  to  other  elements  of  dam- 
ages, it  was  corrected  or  cored  thereof  by 
other  parts  of  the  oral  charge  of  which  this 
was  hot  a  part,  or  It  ahonld  Jiare  been  cor^ 
rccted  by  reqoested  ch&rges.  We.  do  m»t 
think  this  part  of  the  charge  was  error  to  re- 
Terse. 

[2B]  ^at  part  of  the  oral  charge  as  to 
damages  for  permanent  Injury,  to  which  ex- 
ception was  talnn.  Is  also  Inrfated  npon  as 
error  to  reverse.  After  having  Inatmcted 
teaching  damages  as  for  physical  pain,  loss 
of  time,  doctors'  bills,  and  other  expensee, 
that  part  of  the  charge  ctHMdndes  as  follows: 

"In  additioD,  gentlemen,  if  yon  are  reasonaUy. 
satisfied  from  the  evideooe  in  this  case  that 
the  plaintiff  was  permancDtly  injured,  tbis  is 
the  end  of  this  lawsuit,  and  yoa  may  award  him 
Buch  sum  as  would  reasonably  ciHnpensate  bim 
for  his  permanent  injuries." 

It  la  insisted  by  counsel  for  appellant  that 
that  part  of  the  oral  charge  was  error  to  re- 
verse, for  the  reason  and  upon  the  anthoritles 
relied  upon  to  show  error  in  the  part  of  the 
oral  charge  to  which  an  exception  was  re- 
served, and  to  which  we  have  responded. 
The  argument  of  appellant's  coonsel  Is  based 
on  Seaboard  ManDfacturing  Co.  r.  Woodson, 
98  Ala.  S78,  11  South.  738,  and  the  cases 
thereafter  following  it  In  that  case  a  charge 
was  held  bad  which  left  to  the  discretion  of 
the  Jury  the  amount  of  damages  which  the 
plaintiff  might  recover,  as  for  the  Impairment 
of  his  ability  to  earn  money.  In  tbat  case 
it  was  said: 

"Whether  an  employe's  wages  will  be  increas- 
ed or  dimiDished,  in  the  future,  or  whether  he 
will  certainly  die  sooner  or  later,  is  not  a  fact 
of  positive  pro<^,  but  no  sound  rule  of  right 
and  Justice  will  permit  a  Jury,  in  aBsessing  dam- 
ages to  be  paid  by  one  person  to  another  as  com- 
pensation for  a  pecuniary  loss,  to  readi  a  con- 
dusion  oi  the  amount  to  be  paid  from  mere 
conjectores,  or  without  regard  to  proper  data 
.furnished  as  evidence.  The  law  fixes  the  bur> 
den  upon  him  who  claims  damages  from  another 
as  a  compensation  for  a  pecuniary  loss  to  fur- 
nish the  facts  necessary  to  ascertain  the  extrat 
of  his  loss  with  reasonable  certainty,  and,  fail- 
ing in  this,  he  is  entitled  to  no  more  than  nomi- 
oai  damages.  It  is  upon  this  principle  that  it 
is  permissi'ble  and  proper  to  introduce  evidence 
of  the  age  of  the  person,  mortuary  tables  to 
show  the  probable  duration  of  life,  the  business 
habits,  tndostrr,  and  sobriety,  earnings,  skill, 
and  whatever  nets  may  conduce  with  reaaon- 
aUe  satisfaction  to  aid  the  Jury  in  arriving 
at  what  would  amount  to  a  just  and  fair  com- 
pensatiMi  for  the  damage  or  loss  sustained,  li. 
&  N.  R,  R.  Co.  V.  Orr,  91  Ala.  648  [8  South. 

The  above  case  was  cited  with  approval 
by  the  Court  of  Appeals  in  Alabama  North- 
em  Bailroad  Co.  v.  Methvin,  9  Ala.  App.  619, 
64  South.  176,  and  it  was  there  said: 

"While  the  law  can  fix  no  standards  Uir 
measating  phyrical  and  mental  pain,  whidi,  of 
kaeesslty,  must  be  left  to  the  sound  judgment 


the  Jury  after  taUng  Into  consideration  and 
weighing  the  evidence  as  to  the  extent  of  it. 
yet  damages  for  loss  of  time  from  work  and 
for  decreased  earning  capacity  resulting  from 
permanent  injury  are  to  be  measured  by  cer- 
tain data  vh.i<A  the  plaintiff  should  furnish 
the  Jury  to  that  end.  We  are  therefore  of  opin< 
ion  that  the  court  erred  in  the  charge  quoted, 
which  gave  the  Jury  too  wide  a  latitude  in  the 
assessment  of  the  damages.  Seaboard  Mfg. 
Co.  V.  Woodson.  08  Ala.  878,  11  South.  733." 

In  Manistee  MUl  Co.  v.  Hobdy,  165  Ala. 
411.  51  South.  871,  138  Am.  St.  Rep.  73,  It  Is 
said: 

"The  court,  in  its  oral  charge,  after  instruct- 
ing the  Jury  that,  if  they  found  for  the  plaintiff, 
they  should  give  bim,  as  part  of  his  damages, 
his  reasonabie  expenses,  compensation  for  loss 
of  time,  reasonable  compensation  for  mental  and 
pl^sicu  suffering,  and  also  <  for  the  permanent 
injury,  and,  after  speaking  of  his  probable  ex- 
pectancy, said:  'You  may  ^ve  the  plaintiff  the 
amount  of  his  earnings  during  such  ezpectancr, 
as  a  part  of  his  damages.'  In  the  present  case 
the  plaintiff  testified  Uiat  he  was  incapacitated 
to  do  sawmill  work — that  is,  'the  physical  part 
of  it'— but,  as  it  is  evident  that  he  is  still 
capable  of  doing  something  for  a  livelihood,  the 
burden  was  on  the  plaintiff  to  ^ow  the  differ- 
ence between  his  earning  capacity  before,  and 
that  since,  the  injury." 

In  SlosB-Sbeffleld  Steel  &  Iron  Co.  v.  Stew- 
art, 172  Ala.  S16,  026,  5S  South.  785.  78S,  tt  ia 
said: 

"It  may  be  that,  when  a  party  daims  damages 
for  the  iaea  of  earning  capacity,  be  must  f umuih 
some  data  as  to  his  earning  capacity  before  and 
after  the.ixgury,  and  not  leave  it  a  pure  matter 
of  speculation  for  the  Jury.  Manistee  MiU  Co. 
V.  Bobdy,  165  Ala.  417.  51  South.  871  £138 
Am.  St.  Bep.  73] ;  Birmingham  II.  B.  v.  Har- 
den, 156  Ala.  250,  47  South.  327:  Seaboard 
Co.  V.  Woodson.  98  Ala.  382,  11  South.  733; 
Helbm  V.  Ala.  Midland  R.  R.,  97  Ala.  276,  12 
South.  276.  Failing  to  do  this,  he  is  entitled 
to  no  more  than  nominal  damages." 

In  Blnion's  Case,  107  Ala.  645,  18  South. 
75,  it  was  held  that  charges  as  follows  were 
properly  refused  to  defendant: 

"(8)  The  plaintiff  must  show  that  his  capacity 
for  making  a  living  has  been  diminished,  and 
must  furnish  the  evidence  on  which  tiie  Jury 
are  to  calculate  the  amount  of  compensation 
to  be  allowed  him. 

"(9)  If  the  evidence  shows  that  the  capacity 
of  plaintiff  for  earning  a  support  has  not  been 
diminished  by  the  injuries  sustained,  then  the 
jury  can  (wJy  award  nominal  damages." 

The  court.  In  dealing  with  these  charges 
said: 

"The  eighth  and  ninth  were  nroperly  refus- 
ed. The  loss  of  plaintiff's  arm  in  the  accident, 
his  loss  of  time  and  his  pain  and  suffering,  were 
data  upon  which  the  jury  might  base  thenr  ver- 
dict, and  the  giving  of  these  charges  would 
liave  tended  to  impress  the  juir  that  sudi 
was  not  the  fact  Mobile  &  Ohio  R.  Ca  v. 
George,  94  Ala.  222  [10  South.  146]." 

In  George's  Case,  94  Ala.  199,  10  South. 

146,  discussing  charges  as  to  damages  when 

the  Injury  la  permanent,  the  court  said: 

"Wh«e  the  injury  is  permanent,  the  plaintiff 
in  actions  of  this  character,  may  recover  com-  - 
pensation  for  the  disabling  effects  of  the  in- 
Jury  past  and  protective.  In  estim^ng  tiis 
damages,  the  loss  of  time,  and  the  incapacity 
to  do  as  profitable  labor  as  before  the  injury, 
as  well  as  the  mental  and  physical  suffering 
caused  by  it,  are  pertinflnt  and  legitimato  fac- 
tonb   B.  &  N.  B.  B.  OOk  T.  McLmdon.  83  AJa. 
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260;  Ala.  Gt  So.  B.  B.  Go.  t.  Tarbrong^  88 
Alft.  Za  [3  Sontb.  447,  3  Am.  St.  Rep.  TlS]." 

[21]  It  appean  from  the  dedsioiis  dted 
that  whoi  the  Injui^  Is  shown  to  be  penna- 
nent,  and  to  have  been  proximate^  caosed 
the  negUgeDce  alleged,  there  may  be  Beveral 
factors  eaSerbag  into  Qie  verdict  drtermlnlng 
or  fixing  the  amoant  oC  damages.  Some  of 
these  factors  are:  Pain  and  suffering,  past 
and  future,  impaired  health,  diminished  earn- 
ing or  working  capadtr.  mutilation  or  dls* 
flgnrement,  and  expenses  of  nursing  and 
care;  and  there  may  be  incurred  many  other 
detitoiental  effeda,  and  expenses,  as  the  nat- 
ural and  proximate  result  of  the  Injury. 

It  was  said  by  this  court  In  Hill's  Case, 
OS  Ala.  B14,  9  South.  722,  30  Am.  St  Bep. 
66  ^and  quoted  by  Ur.  Sutherland  In  his 
work  on  Damages),  that: 

"It  is  to  be  assumed  that  every  phyrieal  en- 
dowment, fanction,  and  capacity  is  of  Impor- 
tance in  the  life  of  every  man  and  woman,  and 
that  occasion  will  arise  for  the  exercise  of  eadi 
and  all  of  them.  And  to  the  extent  to  whieb 
any  fanction  la  deetroyed,  or  its  discharge  ren- 
dered painful  or  perilous  by  the  wrongful  in- 
fliction of  personal  injury,  is  the  party  com- 
plaining entitled  to  damages.  We  can,  in  other 
words,  conceive  of  no  physical  injury,  wrong- 
fully inflicted,  whether  entailing  pain  only,  or 
disnguremeut,  or  incapacity,  relative  or  abso- 
lute, to  perform  any  of  the  funcdona  of  life, 
which  may  not  be  made  the  predicate  for  com- 
peusation  in  damages." 

[22]  It  thus  appears  that  some  of  these 
factors  or  elements  of  damages,  where  per- 
manent Injuries  are  shown,  are  susceptible 
of  exact  admeasurement  and  proof,  while  oth- 
ers are  not  As  to  those  which  are  suscepti- 
ble, of  course  the  plaintiff  must  furnish  data 
in  the  way  of  eTldence  or  proof  from  which 
the  Jury  may  ascertain  and  fix  the  amount 
wbldi  is  recoverable  as  for  such  elements; 
and,  If  DO  data  or  proof  Is  fornlshed,  then 
only  nominal  damages  as  fbr  such  elements 
are  recoverable. 

[23]  As  to  those  factors  and  elements  of 
damages,  ^om  permanent  Injury,  not  sus- 
ceptible of  exact  measurement  or  proof— such 
as  pain  and  suffering  past  and  future,  muti- 
lation, disfigurement  of  body  or  person,  loss 
of  an  organ  (in  this  case,  an  eye),  their  as- 
certainment and  assessment  are  matters  In  a 
lai^  degree,  and  of  necessity,  left  to  the 
discretion  and  enlightenment  of  the  jury. 
But  the  finding  of  the  jury  is,  of  course,  sub- 
ject to  the  control  of  the  court  after  rendi- 
tion, as  by  setting  the  verdict  aside  because 
either  so  excessive  or  so  Inadequate  as  to 
show  that  the  Jury  were  Influenced  1^  bias, 
tavor,  prejudice  or  other  improper  motive 
or  Inducement 

This  part  of  the  oral  chai^  was  dealing 
with  damages  ai  fw  permanent  Injuries, 
which  may  or  may  not  Indude  loss  of  earn- 
ing capadty  In  the  future,  adde  fnuu  loes 
of  time.  The  Injnry  might  be  permanent,  and 
yet  not  Involve  any  loss  of  future  earning 
capadty.   Hence  damages  for  permapent  in- 


Jurlea  tolibt  not  Inchide  sodi,  because  tba» 
migbt  be  none.  TbB  diarge  might  t«ud  to 
mislead  the  Jury,  as  authtnirins  them  to  find 
damages  as  for  loss  of  eunlng  capadtyt 
when  there  was  no  evidence  to  support  such 
damages;  but  if  sndi  tenden^  the  dia^ 
had,  it  coold  and  should  have  bem  cored  tj 
requested  diargea. 

[34]  Certainly  a  permanoit  injury  waA  as 
the  loss  of  an  eye  well  oittCles  the  injured 
par^  to  recover  smne  damages  oE  Uie  de- 
fttidant  if  the  defendant  be  liable  theTefcff, 
although  there  be  no  data  which  win  author^ 
Ise  any  given  or  fixed  damages,  some  of  the 
elements  of  wUch,  as  we  have  shown,  are 
incapable  of  exact  admeasurement 

[2fi]  Defendant  requested  some  written 
diarges  which  were  refused,  but  probably 
nme  of  these  were  Intended  to  correct  the 
misleading  tendendes  of  the  oral  durge  In 
the  respect  above  pointed  out  If  there  were 
any  such,  they  were  prt^rly  refused  because 
erroneous,  or  because  they  themselves  pos- 
sessed misleading  tendendes. 

[SI]  Ohai^  13  and  14  may  ham  been  in- 
folded to  cure  tbB  misleading  tendendes  of 
the  given  diarges;  but  they  wrae  erroneous 
In  that  th^  each  sought  to  prevent  a  recov- 
ery of  damages  as  for  any  loss  of  any  bind 
In  the  fntnie,  because  there  was  no  evidence 
to  support  such  damages.  This  might  be  true 
as  to  earning  capadty  In  the  future,  but  not 
as  to  pain  or  suffering,  nor  as  for  the  loss 
of  an  eye.  As  is  shown  by  the  authorities 
before  dted,  such  damages  are  not  suscepti- 
ble of  certain  or  exact  admeasurement  as 
are  those  for  loss  of  time,  for  expenses,  and 
for  the  amount  that  would  probably  be  earn- 
ed In  the  future  but  for  the  Injury. 

We  are  not  pre(>ared  to  say  that  there  was 
any  error  In  denying  defendant's  motion  for 
a  new  triaL 

We  have  considered  all  the  errors  assigned 
and  argued,  though  they  are  not  separatdy 
treated  In  the  opinion. 

Finding  no  reversible  error,  we  condude, 
that  the  judgment  aroealed  trim  must  be  afr 
firmed. 

Affirmed.  All  the  Justices  otmcur. 


(IM  AU.  87) 

J.  &  OABBOUi  MHEtCANTrUBl  OO.  T.  HAB- 
BELL.   (4  Div.  689.) 

(Supreme  Court  of  Alabama.   Feb.  8,  1017.) 

MOBTGAOES    «=9171(Q'-ReAL    ESTATX  MoBT- 

aAQEB— Recobdino--Conbtbuctxvb  Notice— 

Faui/tt  Desobiption. 
The  recording  of  a  mortgage,  describing  land 
as,  "My  share  of  the  estate  of  heirs  at  W., 
which  is  one-fourth  of  said  estate,"  although 
followed  by  a  moreparticular  description  ot 
land  not  owned  by  W.,  Is  sufficient  to  prevent 
a  snbseqnent  Judgment  attadiing  in  priori^ 
to  mortgage,  under  rule  tliat  whatever  is  suf- 
ficient to  put  a  party  on  Inquiry  is  enough  to 
charge  Um  with  notice. 

[Ed.  Note.— For  other  easeih  see  Mortgages* 
Cent  Dig.  K  405.  407-409.] 
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Appeal  from  Oircalt  Oonrt,  Pike  Ooimty! 

A.  B.  Foster,  Judge. 

BlU  hf  T.  J.  W.  Barrtil  against  H.  Watsoo 
aod  ttie  J.  S.  Oaxndl  Mercantile  Company. 
From  a  decree  ovtfmling  dem;DrTer  of  de> 
t^idant  M«nmntUe  Oompany,  It  appeals.  Af- 
firmed. 

Bm  by  T.  J.  W.  Harrell  against  H.  Watson 
and  J.  S.  Carroll  Mercantile  Company,  a  cor- 
poration, its  pnrpoae  being  to  correct  the  de- 
scription In  a  mortgage  given  by  H.  Watson 
to  complainant,  Harrell,  and  to  enforce  a  fore- 
closure of  the  mortgage  as  against  a  Judg- 
ment lien  acquired  by  the  respondent  mer- 
cantile company.  The  btU  shows  that  re- 
spondent H.  Watson,  son  of  N.  C.  Watson, 
deceased,  to  secure  a  loan  of  money  Intended 
to  execute  to  complainant  a  mortgage  on  his 
undivided  one-fourth  Interest  In  the  estate 
of  his  father;  that  the  mistake  in  description 
of  the  land  was  made  by  the  draftsman  in 
preparation  of  the  mortgage;  ibat  the  land 
misdescrlhed  was  never  owned  by  N.  0.  Wat- 
son or  his  estate,  nor  by  H.  Watson,  the 
mortgagor,  but  the  land,  correctly  described 
In  the  mortgage  was  a  part  of  the  Watson 
estate;  that  said  mortgage  was  executed 
December  10,  1912,  and  duly  recorded  in  the 
probate  office  of  Flke  county  on  December 
16,  1912.  The  Judgment  of  the  Carroll  Mer- 
cantile Company  was  recovered  January  25, 
1916,  and  recorded  February  8,  ldl6.  The 
mortgage  describes  the  land  as  follows: 

"My  share  of  the  estate  ot  heirs  of  N.  O.  Wat- 
aaa,  which  Is  one-foorth  *  *  *  of  said  es- 
tate and  Is  described  as  follows:   8.  %  of  8. 

B.  ^  of  Bection  26,  township  10,  range  22,  in 
all  <me  hundred  acres,  more  or  less.  Also  ten 
*  *  *  acres  west  of  the  public  road,  which 
bounds  this  body  of  land  on  west  This  land 
lies  in  Pike  county,  Alabama." 

The  complainant  Insists  the  true  descrip- 
tion should  have  been  as  follows : 

**A  one-fourth  •  •  *  midlvided  Interest  In 
the  S.  ^  of  S.  W.  section  26,  township  10, 
range  22;  and  ten  •  •  •  acres  west  of  the 
public  road,  which  bonnds  this  body  of  land 
on  the  wrat,  in  section  27,  township  10.  range 
22,  consistiug  of  one  tmnored  and  toi  *  *  * 
acres,  situated  in  Pike  oonnty,  Alabama.*' 

Bespondent,  J.  S.  Carroll  Mercantile  Com- 
pany, alone  filed  demurrers  to  the  bill,  taking 
the  point  that  the  record  of  the  mortgage 
was  insufficient  as  constructive  notice  to  said 
respondent  as  a  Judgment  creditor  with  a 
Uen.  BYom  a  decree  overruling  the  demurrer 
said  respondent  prosecutes  this  appeaL 

O.  O.  Brannen  and  John  H.  WUkerson,  both 
at  Troy,  for  appellant  T.  h.  Borom,  of  Troy, 
for  appellee. 

OARDNBR,  J.  One  question  only  Is  pre- 
sented by  this  appeal,  and  that  is  as  to  wheth- 
er the  recording  of  the  mortgage  executed 
by  respondent  H.  Watson  to  complainant, 
with  description  therein  contained  as  shown 
by  t3ie  foregoing  statement  of  the  case, 
was  aofBdent  eonstructlTe  notice  to  J.  S.  Oar^ , 


ntu  MmantUe  Oompany  to  prercnt  Its 
judgment  lien  attadiing  In  pitority  to  tiM 
mortgage.  A  natural  and  reasonable  con- 
struction should  be  fl^ven  the  following  Ian- 
guage  of  the  descrii>tion: 

"My  share  of  the  estate  of  heirs  of  N.  O. 
Watstm,  which  is  one-fourth  *  *  *  of  said 
flstats.'* 

A  natural  oonsbnictlon  of  this  language 
clearly  Infficates  a  direct  reference  to  the  we- 
fOurth  Interest  of  the  mortgagor  In  the  es- 
tate of  N.  C  Wataon.  It  was  bo  construed 
by  the  court  below,  and  In  that  Interpretation 
we  concur.  This  general  description  la  fol- 
lowed by  a  more  particular  description  by 
government  numbers  by  .whldi  a  portion  of 
the  land  la  erroneoasly  descrUwd.  Hie  fol- 
lowing qnotatlon  from  GamUe  v.  Black  War- 
rior Coal  Ca.  172  Ala.  668,  B5  South.  190,  Is 
applicable  here; 

"It  is  •  •  •  wen  settled  law  bi  this  state 
that  whatever  is  sufficient  to  out  a  party  od  in- 
quiry is  enough  to  charge  aim  with  notice. 
Means  of  knowledge  may  be  squlvaloit  to 
knowledge.  Whatever  Is  sufficient  to  put  one 
on  his  ^ard,  end  call  for  inquiry,  is  notice  of 
ererythug  to  which  the  Inquiry  would  lead. 
Cole  y.  B.  A.  Ry.  Co.,  143  Ala.  427  [39  South. 
403]," 

We  are  clear  to  the  view  that  the  notice 
acquired  by  the  respondent  before  recovery 
of  the  Judgment,  by  virtue  of  the  record 
of  the  mortgage  to  complainant,  was  to  the 
effect  that  the  mortgage  embraced  the  one- 
fourth  Interest  of  the  mortgagor  in  the  estate 
of  N.  O.  Watson,  and  was  sufficient  to  put  It 
upmi  Inquiry  as  to  .what  constituted  said  es- 
tate; and  snch  Inquiry  would  have  led  to  a 
knowledge  of  the  fact  that  a  portion  of  the 
land  was  Incorrectly  described. 

The  decree  overruling  the  demurrer  Is  cor- 
rect, and  will  be  accordingly  affirmed. 

Affirmed. 

ANDBRSON.  a  J.,  and  McOLSiLLAN  and 
SATBB,  JJ.,  concur. 

No.  22008. 
STATE  TAX  OOLLEIGTOR  v.  BROWN. 
In  re  BROWN. 
(Snpieme  Oourt  of  Ziouislana.   Feb.  12,  1917.) 

(SvUahiu  hp  thm  Court) 
1.  LioEnan  «s>19(4)— BxaicFnons— Oonbti- 

TUTIONAL  PBOVIBIONS. 

Article  229  of  the  Constitution  exempts 
from  license  taxation  all  manufactorers,  save 
those  (few  in  nnmlwrt  who  are  excepted  by  spe- 
cific enumeration ;  whereas,  article  2S0,  imposes 
the  burden  of  property  taxation  upon  all  per- 
sons, save  those  (few  in  number)  who  are  ex- 
cepted by  specific  enamerati<w.  It  Is  evident 
therefore  tiiat  the  exemption.  In  the  one  case, 
was  Intended  to  be,  and  is,  maeh  broader  In  its 
application  than  in  the  other. 

[Ed.  Note.— For  <Aher  easss,  see  TJoenses, 

Cent  Dig.  S  SS-l 
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2.  IJCENSBS  ^19(4)  —  CONSTmmOITAL  Bx- 

miPTioN  e— "Mantjfactubb." 
The  term  "maaufacture"  (none)  !■  defioed  to 
be  "tiie  operatioa  of  making  goods  or  warea  of 
any  Rind ;  the  production  of  articles  for  ase 
from  ran  or  prepared  materials  by  giving  those 
materials  new  nrms,  qualities,  properties,  or 
comblnationB,  whether  by  hand  labor  or  by  ma- 
chinery." And  that  deSnition  is  applicable  to. 
and  brings  within  the  exemption  from  license 
taxation,  declared  by  article  229  of  the  Coosti- 
tatlon,  the  operations  of  one  who,  by  the  use 
of  a  plant,  consisting  of  real  estate  and  ma- 
chinery, costing  over  $40,000,  and  the  regular 
employment  of  20  operatives,  subjects  cream  to  a 
process  of  pasteurization,  combines  and  blends  it 
with  sugar  and  fruits  or  flavoring  extracts, 
conferB  a  new  quality  and  new  properties  on  the 
combination  by  processes  of  freezing,  molds  it  In 
diiferent  forms  and  colors,  and  sells  the  annual 
product,  in  four  states,  for  over  f 100,000. 

[Ed.  Note.— For  other  easHi  see  lieenBes, 
Cent.  Dig.  S  S3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series.  Hanofaetore.] 

Proceeding  by  the  State  Tax  Collector 
against  Benjamin  0.  Brown.  Judgment  in 
Goort  of  Appeal  affirming  Judgment  for  the 
collector,  and  defendant  brings  writ  of  re- 
view. Jadgment  annulled,  collector's  de- 
mands rejected,  and  suit  diamiased. 

Henr7  W.  Boblnaon,  at  New  Orleans,  for 
ax^Ucant  James  B.  Parkersoa  and  C  C. 
FriedrlcAis,  botb  of  N«w  Orleans,  for  re- 
spondent 

Statement  of  the  Case. 

MONBOB,  G.  J.  The  state  tax  collector 
ruled  defen^nt  to  show  cause  why  he  should 
not  be  condemned  to  pay  state  licenses  for 
the  years  1914  and  1915,  as  required  by  Act 
171  of  1898,  {  6,  with  costs,  penalties,  and  at- 
torneys' fees,  for  having  conducted  the  busi- 
ness of  wholesale  ice  cream  dealer. 

Defendant  made  a  return  to  the  effect  that 
be  was,  and  la,  a  manufacturer,  exempted 
from  such  taxation  by  article  228  of  the 
Constitution.  The  rule  was  made  absolute 
by  the  district  court,  its  Judgment  was  af- 
firmed by  the  Court  of  Appeal,  and  the  mat- 
ter has  been  brought  here  by  writ  of  review. 

It  appears  from  the  evidence  and  admis- 
sions in  the  record  that  defendant  has  been 
engaged  In  his  present  business  for  11  years ; 
that  the  cost  price  of  the  real  estate  and 
buildings  upon  and  In  which  his  business 
is  conducted  was  $18,500,  in  addition  to 
which  he  requires  the  use  of  a  garage  and 
stable;  that  the  cost  value  of  his  machin- 
ery and  appliances  was  $24,000;  that,  dur- 
ing each  of  the  years  1914  and  1916,  the  ap- 
proximate cost  of  the  material  used  by  him 
was  $89,387.66;  that  he  carried  on  his  pay 
roll  20  employte,  at  nu  annual  expense  of 
$8,250.84;  that  his  I'M  for  fuel  amounted 
to  $3,568.34,  hia  gross  sales  to  $119,326.86, 
bis  sales  outside  of  New  Orleans,  but  in  tliis 
state,  to  $30,750 ;  and  that  he  has  sold  his 
product  to  the  value  of  $5,000  per  annum  In 
Mississippi.  Alabama,  and  Florida,  employing 


two  traveling  salesmen  to  that  brndness.  Be* 
ferring  to  the  machinery  and  methods  used 
by  him,  defendant  testifies  as  follows  (and 
there  Is  no  other  testimony  m  tbs  sabject), 

to  wit: 

"HiIb  conrists  mainly  of  two  refrigerattog-ice 
cream  making  machines,  one  of  them  of  10  tons 
capacity  and  one  of  than  of  20.  tons  capacity. 
These  are  equipped  with  IS  and  40  borse  power 
motors,  and  with  all  the  requisites,  such  as  brine 
coolers,  cold  storage,  etc.  In  addition,  there  are 
three  raizing  machines,  which  are  power  driven 
by  large  separate  motors.  These  machines  blend 
the  cream,  sugar,  and  extracts  together.  We 
operate  four  ice  cream  Creesers  of  the  circulating 
brine  type,  costing  $750  each.  These  freezers 
are  German  silver  lined  and  have  a  daily  capac- 
itv  of  1.800  gallons  of  frozen  prodnct.  These, 
of  course,  have  to  be  equipped  with  individual 
3  horse  power  motors.  Three  electrically  equip- 
ped pumps  are  used  for  the  circulation  of  the 
zero  brine  about  the  freeaers.  Ice  crushers  of 
whidi  we  have  two  and  wbldi  will  crush  25  tons 
of  ice  per  hour,  are  used  and  operated  also  with 
motors  of  the  proper  sise.  Steam  is  necessary. 
We  use  a  ten  horse  power  boiler,  and  cans  are 
washed  by  machinery.  The  large  ice  cream 
manufacturing  plant  of  to-day  could  not  be  pos- 
rible  without  a  very  large  Investment  of  capital 
in  both  buildings,  machinery,  and  other  equip- 
ment; in  fact,  none  of  our  product  to  speak  of 
is  handled  by  hand,  but,  almost  exclusively,  by 
this  antomatie  machinery.  The  first  step  in  the 
process  of  Ice  cream  mannftu!tnre  aceordint  to 
the  method  wbidi  we  employ,  is  the  pasteuriza- 
tion of  the  raw  cream.  This  is  bandied  in  a 
large  tank  of  300  gallons  capacity:  the  product 
being  heated  to  160  degrees,  Fahrenheit,  and 
held  tbm  for  80  minutes.  It  is  tiien  cooled  to 
approziraately  32  degrees  by  being  run  over  spe- 
cially made  apparatus.  It  Is  then  conducted  to 
the  mixing  machine  of  200  gallons  capaci^;  the 
sugar  and  extracts  are  added  during  thin  procesii, 
which  is  being  'agitated'  (consists  of  agitations), 
so  as  to  blend  the  component  parts  together. 
The  'mix,*  or  raw  material,  as  it  is  called,  is 
then  ready  to  be  frozen,  when  it  is  run  through  a 
short  line  of  sanitary  pipe  to  the  brine  freezerx 
below.  If  strawberry  ice  cream  is  desired  or 
any  other  particular  flavor,  this  fruit  is  added  as 
the  raw  material  flows  to  the  freezer.  In  from 
10  to  12  minutes,  each  of  these  machines  turns 
out  about  13  gallons  of  ice  cream.  It  is  then 
drawn  from  the  freezers  into  cans  of  different 
dimendons  for  shipment.  Ihese  cans  are  trans- 
ferred to  what  are  called  hardening  rooms. 
These  rooms  are  kept  at  a  zero  temperature, 
and  as  a  result.  In  24  hours,  this  cream  is  saffl* 
ciently  hard  to  be  ready  for  shipment.  In  case 
we  wish  to  mold  ice  cream  in  brick  form,  this 
Is  done  by  running  the  same  hard  cream  right 
from  the  freezers  into  the  brick  slabs  or  molds. 
It  is  then  cut  and  wrapped  Into  the  desired 
sizes." 

Opinion. 

[t]  Article  228  of  the  Gonstltntlon  detdares 
that: 

"The  General  Assembly  may  levy  a  license  tax. 
*  •  •  All  persons  •  •  •  pursuing  any 
trade,  profession,  business  or  caUing  may  be 
rendered  liable  to  such  tax,  except  clerks,  labt^ 
era,  dei^ymen,  school  teachers,  those  engaged  in 
mechanical,  agricultural  and  horticultural  pur- 
suits, and  manufacturers  other  than  those  of 
distilled  alcohoUc  or  malt  liquors,  tobacco,  cigars 
and  cotton  seed  oU." 

It  will  be  observed  that  the  article  thus 
quoted  exempts,  from  the  tax  here  in  ^jues- 
tloQ,  all  persons  engaged  in  mechanical  por> 


^avVor  other  eases  ss*  same  tsple  and  KaT-NOHBBR  in  all  Ker-MUmbenil  MtMts  and  ladnes 
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snlts  and  all  mannfactnrerB,  save  thoae  who 
are  expressly  excepted. 

[23  The  tenus  "manntactnTer"  and  "mann- 
factore"  (the  latter  when  used  as  a  nonn 
and  verb,  respectlTelr)  are  defined  as  fol- 
lows: 

"Manufacturer.  •  •  •  One  who  mannfac- 
turea;  wbo  ia  en  gaged  in  the  bturtnesa  of  roanu- 
factorin;.  In  writiaf»  of  the  early  eighteenth 
century,  the  term  manufacturer  was  applied  al- 
most exclusively  to  the  workxaen;  the  employer 
was  the  master  manufacturer.  In  modem  osage, 
by  'manufacturer'  ia  almost  always  meant  the 
employer.   •  •  • 

"Manufacture.  •*•(!)  The  operation  of 
making  goods  or  wares  of  any  kind;  the  produc- 
tion of  articles  fw  use  from  raw  or  prepared  ma- 
terials by  ^Ting  those  materials  new  forms, 
qualities,  properties,  or  .combinations,  whether 
by  hand  labor  or  by  machinery;  used  more  es- 
pecially of  production  in  a  large  way  by  ma- 
chinery or  by  many  hands  working  co-operative- 
ly.   *    •  • 

"Manufacture.  ••*(!)  To  make  or  fab- 
ricate, as  anything  for  use,  especially  in  consid- 
erable quantities  or  numbers,  or  by  the  aid  of 
many  huids  or  machinery:  work  materials  into 
the  form  of ;  as  to  manufactare  cloth,  pottery, 
or  hardware;  to  manufacture  clothing."  Cen- 
tury Dictionary. 

See,  also,  Web.  New  Int.  blc^  to  about 
the  same  effect. , 

The  definitions  as  above  quoted  were  prac- 
tically adopted  by  this  court  In  the  case  of 
City  Of  New  Orleans  v.  Ernst  &  Go^  36  La. 
Ann.  747,  where  it  was  said: 

"A  manufacturer  Is  defined  to  be:  One  who 
is  engaged  in  the  business  of  working  raw  ma- 
terials into  wares  suitable  for  use,  [or]  who 
C^TM  new  diapes,  new  qoalltiea,  new  combina- 
tl<HU  to  matter  which  has  already  gone  through 
some  artificial  process.  A  manufacturer  pre- 
pares the  original  substance  for  use  in  different 
forms.  He  makes  to  sell,  and  stands  betwem 
the  OTiginal  producer  ana  the  dealer,  or  first 
consamera,  depuiding  for  hi»  profit  on  the 
labor  whidi  be  bestows  od  the  raw  material. 

Kiting)  City  of  New  Orleans  T.  Le  Blanc,  84 
I.  Ann.  597." 

And  farther  the  court  said  In  that  case: 
"The  Constitution  clearly  exempts  all  m&nn- 
facturers  not  excepted.  The  excepted  ones  are: 
iSiose  who  manufacture  alcoholic  or  malt  liq- 
uors, tobacco  and  cigars,  and  cotton  seed  oil. 
As  the  defendants  do  not  come  within  the  ex- 
duaion  [being  rice  millers],  it  is  manifest  that 
the  license  claimed  cannot  be  recovered." 

In  State  t.  American  Sugar  Refining  Co., 
108  La.  603,  32  South.  965,  we  had  occasion 
to  reconsider  a  ruling  made  in  a  case  be- 
tween the  same  UtigaDts,  reported  In  51  La. 
Ann.  662,  25  South.  447  (in  which  it  was  held 
that  defendant,  as  a  sugar  refiner,  was  not 
a  manufacturer  within  the  meaning  of  the 
constitutional  provision  here  In  question),  and 
to  hold  that  the  refining  of  sugar,  as  there 
described,  was  a  manufacturing  business. 

Among  the  citations  of  authority  hqkmi 
which  that  conclusion  was  based  was  the 
following: 

"Nearly  all  artificial  products  of  human  indus- 
try, nearly  all  such  materials  as  have  acquired 
changed  eonditiona  or  new  and  specific  combina- 
ti<nia,  whether  from  the  direct  action  of  the  hu- 
man hand,  from  chemical  processes  devised  and 
directed  by  human  skill,  or  by  the  employment  of 
machinery,   *  *   *  are  now  conunonly  desig- 


nated as  mannfactared."  Oarlin  t.  Westen 
Assnr.  Co..  57  Md.  016.  40  Am.  Bep.  44a 

In  State  v.  Amer.  Biscuit  Mfg.  Oo.,  47  La. 
Ann.  160,  16  South.  760,  It  was  held  that  a 
corporation  engaged  In  the  manufacture,  from 
fiour,  of  crackers  and  Italian  paste,  was  en- 
titled to  the  exemption  here  Oalmed.  The 
court  said: 

"The  process  of  manufacture  Is  that  tiie  flour 
leaves  the  barrels  and  passes  through  a  powder 
sifter;  thence  into  a  powder  mixer;  from  this 
into  a  dough  box,  on  tracks,  and  is  worked  Into 
the  different  kinds  of  dough-  goes  into  a  cutting 
machine;  and  finally  into  tne  oven,  from  which 
the  complete  articles  (referring  to  the  crackers) 
are  taken,  boxed,  and  shipped.  The  material 
is  handled  exclusively  by  machinery.  From  this 
statement  it  will  readily  be  perceived  that  thf 
establishment  is  a  manufactory  in  which  raw 
materials  are  made  into  ware  suitable  for  use. 
There  are  new  shapes,  new  combinations,  new 
qualities  given  to  the  raw  material  by  the  pro- 
cess of  manufactaring  tihe  article  from  the  orig- 
inal material." 

In  so  h(Adlng  the  court  dted  the  case  of 
State  T.  Dnprd  ft  Hearsay,  42  La.  Ann.  B61, 
7  South.  727,  In  which  It  was  b«ld  that  the 
pnblisbwa  of  a  nei^^per  were  mannfac- 
tarera,  entitled  to  the  ttcemptloa  from  license 
taxation  aa  provided  by  the  Constitution, 
althou^  It  was  conceded  that  eudi  apidlca- 
tlon  of  the  term  was  noveL 

Thus,  It  said: 

"This  raises  the  novel  questions  whether  or 
not  a  newspaper  is  an  article  of  mauubwtnre. 
and  whether  those  who  pursue  the  business  of 
making  or  DnbliBhing  newspapers  are  manufac- 
turers withm  the  meaning  of  the  ConstitntioD.'' 

The  court  then  Quotes  the  d^nltton  of 
"mannfacturer,"  as  glTen  In  City  of  New 
Orleans  r.  Ernst  ft  Co.,  siqnra,  and  the  opin- 
ion proceeds: 

"Keeping  this  definition  In  view,  the  state- 
ment of  facts  embodied  in  this  record  shows  that 
defendants  use  in  their  business  valuable  ma- 
chinery and  implements;  that,  in  addition  to  the 
clerical  and  editorial  departments,  they  employ 
a  large  number  of  mechanical  laborers,  such  as 
typesetters,  engineers,  pressmen,  and  their  as- 
sistants; that  they  purchase  and  use  great 
quantities  of  raw  materials,  euch  as  paper,  ink, 
glue,  etc. ;  that,  by  means  of  this  machinery  and 
mechanical  labor,  they  convert  this  raw  material 
into  a  new  and  distinct  article,  fit  for  use  and 
in  commercial  demand,  called  a  newspaper, 
which  they  sell  directly  to  dealers  and  consam- 
crs. 

"Certainly,  from  a  mechanical  point  of  view, 
tliia  presents  all  the  essentials  of  manufacture 
under  every  definition  of  the  word.  It  *  *  * 
comes  clearly  within  the  reason  and  motive  of 
the  constitutional  exemption,  which  was  to  en- 
courage enterprises  that  furnished  employment 
to  home  labor  in  the  making  of  things  which  the 
people  use  and  require,  and  which,  if  not  made 
here,  would  be  bought  abroad. 

"But  because  the  value  of  the  newspaper  is 
not  derived  from  the  raw  material,  or  from  the 
mechanical  labor  expended  upon  it,  but  rather  as 
a  mere  medium  for  conveying  the  ideas  and  in- 
formation impressed  upon  it  by  the  purely  intel- 
lectual labor  of  its  editors,  reporters,  correspond- 
ents, and  advertisers^  the  judge  a  quo  concluded 
that  the  newspaper  is  a  product  of  mind  labor 
rather  than  of  hand  labor,  and  therefore  is 
not  an  article  of  manufacture.  The  snggsstion 
is  plausible  but,  we  think,  not  sound.*!— <■  i 
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In  State  ex  r«L,  etc^  t.  WUbert,  61  ha. 
Ann.  1223,  26  Soatb.  106»  It  was  held  that: 

"The  proprietor  of  an  ostablifllimeDt  employed 
in  the  conTemoD  of  saw  logs  into  lumba  of  dif- 
ferent Unds  and  qnalltiei  in  its  roagh  state,  is 
«nxasad  in  chauguig,  by  macbinery  raw  mate> 
rials  into  new  and  usebil  forms,  and  is,  there- 
fore, a  manufacturer  not  within  the  exception." 

PlalntilC  relies  vpon  the  decision  in  City 
of  New  Orleans  t.  Mannessler,  82  La.  Ann. 
107S,  In  which  defendant  claimed  exonptlon 
ttom  the  payment  of  a  licoue  tax  npon  the 
badness  of  peddling  Ice  cream  (mann&ctnred 
hy  himself)  on  the  streets  of  New  Orleans, 
and  the  exemption  was  denied.  It  appears 
to  us,  howerer,  that  the  ease  thus  dted  may 
be  dlstlngnlBhed  from,  and  that  its  decision 
should  not  control,  the  case  now  under  cod- 
Blderatton,  for  this,  to  wit: 

Tbaagti  the  opinion  in  the  dted  case  con- 
tains the  statement  that  defendant  had  ap- 
pealed from  a  judgment  condonnlng  him  to 
pay  a  license  "on  his  bndness"  of  peddling 
loe  cream  on  the  streets.  It  contains  also  the 
statement,  that: 

"The  attempt  to  magnify  a  confectionary, 
which  ia  defendant's  basioeM,  Into  a  manofac- 
ture,  must  fail." 

From  which  It  Is  fairly  Inferable  tbat  the 
court  found  that  the  bnslneBs  of  the  defend- 
ant was  that  of  a  confectioner^  and  that  the 
peddling  of  ice  cream  was  merely  an  Inci- 
dent thereto. 

Again,  though  the  court  said,  In  that  pai^ 
tlcnlar  case: 

"We  cannot  assent  to  the  proposition  that  a 
person  making  and  selling  ice  cream  is  a  manu- 
facturer in  the  sense  of  the  law,  or  in  any  other 
sense  of  the  word" 

— ^It  does  not  follow  that,  86  years  lat^,  the 
same  court  may  not  say,  in  another  case,  that 
a  person  making  and  selling  Ice  cream  Is  a 
manufacturer,  within  the  meaning  of  a  Con- 
stltutlon  that  has  since  been  adopted  and  of 
the  recognized  definitions  at  that  word. 

It  will  hardly  do  to  say,  because  pork,  beef, 
soups,  Tegetables,  and  fruita  may  be  prepared, 
in  any  of  the  forms  In  which  they  are  used, 
In  the  kitchens  of  prlTate  houses,  restaurants, 
and  hotels,  tbat  there  can  be  no  such  things 
as  packing  and  canning  establishments,  or 
that  Menier  and  Huyler  any  the  less  manu- 
facture chocolate  into  various  forms  and 
combinations  because  the  same  thing  may  be 
done  as  an  Incident  to  the  business  of  an  or- 
dinary confectioner.  A  few  cblldren  may 
make  as  good  candy  as  the  world  can  pro- 
duce. In  a  single  tin  cup,  but,  If  they  grow  up, 
engage  In  the  malilDg  of  candy  as  a  business, 
place  their  product  on  the  market,  and,  per- 
haps, ship  It  to  all  parta  of  the  world,  no 
one  will  deny  that  they  become  mautifactur- 
ers  In  every  known  and  accepted  sense  in 
whl<^  tbat  word  is  used.  And,  so,  It  may  be 
that  in  1880  Mannessler  made  ice  cream  un- 
der conditions  which,  In  the  opinion  of  this 
court,  prevented  his  work  from  being  entitled 
to  recognition  as  that  of  a  manufacturer,  and 

«E»r«r«tbsr 


fixed  the  status  of  his  business  aa  tliat  of  a 
confectioner.  But  that  finding  by  the  0)art 
has  no  more  beaiing  upon  the  case  here  pre- 
sented than  It  would  have  upon  the  case  of  a 
new  generation  of  Hannessi^s,  shown  at 
this  time  to  be  leading  the  world  In  the  mak- 
ing and  sale  of  candy  and  chocolate  in  thdr 
various  forms  and  comUnatloDs ;  tor  the 
defendant  now  before  the  court  has  shown* 
without  attempt  at  contradiction,  that,  by 
the  use  of  a  plant,  consisting  of  real  estate 
and  machinery,  costing  over  $40,000,  and 
the  regular  employment  of  20  operatives,  he 
Bubjecte  cream  to  a  process  of  pasteurization, 
Qombines  and  blends  it  wlthi  sugar  and 
fruita  or  flavoring  extrac£s,  confers  a  new 
quality  and  new  properties  on  the  combina- 
tion 1^  processes  of  freezing,  molds  It  into 
different  forms  and  colors,  and  sells  the  an- 
nual product,  in  font  states,  for  over  $119,000, 
thereby,  as  we  think,  as  surely  distinguishing 
htmwTf  from  the  ordinary  confectioner  as  a 
Chicago  packing  house  distinguishes  itself 
from  the  ordinary  butcher  and  cook,  and 
as  sorely  acquiring  the  status  of  a  manu- 
facturer 08  any  one  else  who  produces  "ar» 
tides  for  use  from  raw  or  prepared  materials 
giving  to  those  materials  new  forms*  qualir 
ties,  properties,  or  comblnatlona*' 

We  note.  In  conduslon,  tbat  arUde  229  of 
the  Constttntlon  extends  the  exemption  fnmi 
license  taxation  to  all  manafacturera,  save 
those  excepted  spedflc  enumeration,  to 
wit,  manufaduren  of  liquors  (of  dlfforent 
kinds),  tobacco,  cigars,  and  cotton  seed  oil; 
whereas,  article  230  imposes  the  burden  of 
property  taxation  upon  all  persons,  save 
those  (few  In  number)  who  are  excepted  lay 
spedflc  enumeration.  It  la  therefore  quite 
evident  that  the  exertion  In  the  one  case 
was  intended  to  be,  and  is,  mudk  broader  in 
ita  appUcatlrai  than  in  the  other,  and,  aa  we 
find.  Includes  the  defendant. 

It  is  therefore  ordered  and  decreed  tliat 
the  jndgmenta  of  the  (3onrt  of  Appeal  and  of 
the  district  court,  here  complained  of,  be  an- 
nulled, tbat  plalntUPs  demands  be  rejected, 
and  that  this  suit  be  dismissed,  at  hla  cost  In 
all  courts. 

a«  lA.  »ii 

No.  22127. 
MYERS  V.  LOUISIANA  BT,  &  NAV.  CO. 
(Supreme  Court  of  Louisiana.  Fdi.  12,  1917.) 

(SvllalMM      BmwUa  Staff.) 

1.  MAsm  AND  SsBTAHT  4»373— Injubxks  to 
Sebvae«t— WoRKUSn's  GoicPENSATJon  Act— 

"INJUBIKS  AsESINO  out  or  EMPLOVlIBNt." 

Where  a  carpenter  emijloyed  as  a  railroad 
car  repairer,  while  returning  along  the  most 
practicable  route  to  his  work  shed  after  taking 
measurements  on  the  car  for  which  he  was  pre* 
paring  a  piece  of  timber,  was  knocked  down  and 
injurra  by  a  swinging  door  of  a  car  on  the  ad- 
joining trade  blowing  against  him  as  he  was  paus- 
ing, Ms  injuries  arose  out  of  his  employment 
within  Employers'  Liability  Act  (Act  No.  20  of 
1914),  since  the  taking  of  tat  measurements  was 


■••  saine  topis  ttA  KBT-NVHBBB  la  sU  Kar-NuBlMrad  Dtseets  tafi  Udoea. 

Digitized  by  L^OOg  IC 


U.) 


KTBBS      LOUISIANA  BT.  «  NAY.  00. 


367 


w  mnch  workinr  on  the  ear  a«  the  nailing  of  a 
plank  on  it  woiud  hare  been. 

2.  Uabtbb  Ann  Skbtaiii  ^ssSTI—Ivjukies  to 

SeETAHT— WOBKmi'B  COUFBITSAXIOH  ACIV- 

CaVBE  or  IHJITBT. 
The  test  to  determine  whetiier  injuries  to  a 
workman  arise  ont  of  his  emptorment  is  not 
whether  the  caose  of  the  injarr,  that  is,  the  agen- 
cy producing  it,  was  something  pecoliar  to  the 
Jfaie  ot  employment,  bnt  whether  the  nature  ot 
the  employment  was  such  that  the  risk  from 
which  the  injury  resulted  was  greater  for  the 
workman  than  for  a  person  not  engaged  in  the 
employment. 

8.  MaSTEB  AI7D  SeRTART  «=9861— INJITBIEB  TO 

8mtant~-wobkmen*8  coufsnbatiok  act— 

Haubdous  Euflotvbnt. 
The  employment  of  a  carpenter  engaged  in 
repairing  railroad  cars  is  hazardous,  since  it  la 
In  and  about  railroad  cars  and  tracks. 
4.  Uabtek  aud  Sestant  ^»886(R)— IirJUBXis 

TO  SBBTAITT— WOBKWER'B  OOHmrSATIOlT 

■  Act— "TOTAI,  DiSABXLITT." 

Under  Act  No.  20  of  1014,  {  8  (d),  allowing 
compensation  'to  an  injured  workman  for  inju- 
cioi  producing  permanent  total  dliaUU^  to  do 
work  of  anj  character,  the  permanoit  duability 
of  a  workman  who  had  lost  the  use  of  one  leg 
through  breaking  the  hip  bone,  from  following 
his  regular  trade.  Is  not  a  total  diaabillty,  since 
there  are  many  linea  ctf  wmk  open  to  ■  man  in 
that  eonditiMi. 

[Ed.  Note.— For  other  deflnltion&  aee  Words 
and  Phrases,  First  and  Second  Ser^  Total 
DisabUIty.] 

6.  Master  and  Sbbvamt  «=»412— Ikjurdes  to 
Servant— Wobkuzn'b  Compsnbation  Ao>- 

TOTAL  UiBABILTTT— ^OKSN  HiP. 
Where  an  illiterate  carpenter  60  years  of  age 
had  his  hip  bone  broken,  as  a  result  of  which  he 
had  been  unable  to  perform  any  work  up  to  the 
time  of  tbe  trial  one  year  later,  and  had  never 
been  able  to  follow  his  trade,  aince  he  could  do 
no  climbing,  and  could  not  even  walk  without  a 
crutch  or  at  least  a  cane,  and  it  Is  imssible  that 
he  would  never  be  able  to  secure  employment  in 
any  other  line  of  work  because  of  his  inability 
to  do  any  but  manual  work  and  of  his  advanced 
age,  the  finding  of  tbe  trial  court  that  his  dis- 
abililT  was  total  under  Act  No.  20  of  1014,  i  8 
<d),  allowing  compensation  fw  Injury  producing 
permanent  total  disability  to  do  work  of  any 
chamcter,  rather  than  partial  under  section  8  (c), 
allowing  compensation  for  permanent  partial 
disability  amounting  to  one-half  the  difference 
bctweoD  the  wages  befoie  the  Iniary  and  those 
he  waa  able  to  earn  thereafter,  will  not  be  dis- 
turbed, especially  since  there  is  no  basis  to  de- 
termine the  measure  of  compensation  under  the 
latter  Bection,  where  the  employ^  has  been  un- 
able to  do  any  work  up  to  the  time  of  tbe  trial. 

Appeal  from  Tblrteenth  Judicial  District 
Court,  Parish  of  Baizes;  W.  r.  Blackman, 
Judge. 

Suit  by  George  O.  Myers  against'  the 
TjQuisiana  Railway  &  Navigation  Ctnupany 
for  compensation  under  tbe  Employers*  Lia- 
bility Act  Judgment  for  plalntUC,  and  de- 
f aidant  appeals.  Affirmed. 

Thornton  &  Thornton,  of  Alexandria,  and 
Wise,  Randolph,  -Rendall  &  Freyer,  of  Shreve- 
port,  for  appellant.  Blackman,  Overton  & 
pawklna,  of  Alexandria,  for  appellee. 

PBOVOSTT,  J.  Plaintiff  has  brought  this 
suit  under  Act  No.  20.  p.  44,  of  1914,  known 
as  tXie  Employers*  Uablllty  Act,  for  Injuries 


received  whll^  la  tbe  onplogr  of  tbe  deCmd- 
ant  company  as  a  carpenter.  The  yrmk.  be 
bad  In  hand  was  the  r^ialrtaig  of  a  camp 
car,  whlclk  stood  upon  <»ie  of  tbe  repair 
tracks  in  the  railroad  yard  of  the  defendant 
company  in  the  city  of  Alexandria.  He  had 
been  working  under  a  shed  about  800  feet 
away  from  this  car  upon  a  piece  of  timber 
to  be  fitted  to  that  end  of  the  car  farthest 
from  this  shed,  and  for  taking  some  neces- 
sary measurouents  had  gone  to  this  far 
of  the  car,  and.  In  doing  so,  bad  passed  be- 
tween tbe  car  and  a  coal  car  which  stood  ap- 
on  another  xepalr  tndt ;  the  qwce  between 
the  two  cars  b^ng  about  6  feet  A^ter  be 
bad  taktti  tbe  measurements,  be  had  gone  to 
tbe  other  side  ot  lite  coal  car  to  a  abed  witb- 
in  a  few  feet  of  tbe  coal  car  to  restore  to 
its  owner  a  saw  whidi  on  his  way  he  bad 
picked  op  when  tte  owner  had  left,  and  prob- 
ably forgotten,  it  And  as  he  was  retradng 
bis  steps,  passing  again  between  the  two  cars, 
tbe  door  of  tbe  camp  ear,  which  Bwung  like 
an  ordinary  dow.  Instead  of  sliding  as  car 
doors  generally  do,  blew  to  Sn  a  gust  of  wind, 
and  stmck  blni>  and  threw  blm  against  tbe 
coal  car,  inflicting  the  Injury  for  wliidi  be 
brings  this  Bult  Tbe  route  followed  by  him 
in  thus  going  to  take  and  returning  from 
taking  these  measurements  was  not  only  the 
most  direct  and  convenient,  but  was.  In  fact, 
the  only  available,  unless  by  making  a  circuit 
which  no  one  would  have  thought  of  making. 

[1]  Tbe  injuries  for  which  recovery  may 
be  had  under  the  said  Ehnployers'  Liability 
Act  most  have  arisen  "out  of  and  in  the 
course  of  the  employment;  and  tbe  first 
contention  of  defendant  Is  that  while  the  in- 
jury in  this  ease  arose  "In  the  course  of* 
the  employment,  It  did  not  arise  "out  of  it 

This  phrase,  "ont  of  and  in  the  course  of 
the  employment"  which  in  itself  appears  to 
be  clear  enough  has  given  occasion  in  Its  in- 
terpretation to  a  great  many  decisions,  both 
In  this  country  and  In  England ;  for  It  occurs 
In  the  workmen's  compensation  statute  of 
England,  which  Is  the  prototype  of  our 
American  statutes  upon  the  same  subject  in- 
dudlng  our  said  Act  No.  20  of  1914.  The 
courts  have  had  no  difficulty  In  agreeing  that 
"out  of  does  not  mean  the  same  thing  as  "In 
Uie  course  of,"  but  means  something  more; 
that  an  injury  may  have  been  received  'In 
the  course  of  tbe  employment,  and  yet  not 
"ont  of  It  Nor  has  any  dlfflcnlty  been  ezpe- 
riraiced  in  ascertaining  when  ap  Injury  la  to 
be  coi^ered  as  having  arisen  "In  Qie  course 
of  the  emplt^ment;  tbe  difficult?  has  come 
in  applying  to  concrete  cases  tbe  phrase  "out 
ot"  ■  Before  proceeding  to  the  task  of  ai^ly- 
Ing  this  phrase  to  tbe  facts  of  the  present 
case,  It  may  be  well  to  reproduce  some  of  the 
expressions  to  be  foTmd  in  the  Itooka  as  to  its 
meaning. 

From  an  elaborate  and  apiMuently  ezbana- 


=>For  ot^r  eases  see  same  topic  aad  Kar-NUHBEa  In  all  Ksr-Numbwsd  DlSMts  and  indsiiB 
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Ore  note  In  II  A.  leiCA,  pi.  41,  we  take 
tiM  Hollowing: 

"It  may  be  stated  generally  that  the  phrase  'out 
of  and  iit  tbe  course  o(  the  employment'  embrac- 
ee  oaW  those  aoddenta  which  happen  to.  a  serv- 
ant while  he  la  cnsaged  in  the  disiwarKe  ot  Borne 
function  or  duty  which  he  Is  authorized  to  under- 
take,  and  which  Is  calculated  to  further,  directly 
m  indirectly,  the  master's  basiness.   *   *  * 

"The  risk  must  be  ene  peculiarly  Incident  to 
the  emplt^ment,  and  not  one  incurred  by  every 
one,  whether  In  the  employment  or  not.  Where 
an  injury  occurs  upon  a  street  from  causes  to 
which  all  persons  upon  the  street  are  exposed, 
it  cannot  be  said  to  arise  out  of  the  employment 
of  the  injured  workman.  But  it  haa  been  said 
that  the  criterion  Is  not  that  other  persons  are 
exposed  to  the  same  danger;  but,  rather,  that 
the  employment  renders  the  workman  peculiar- 
ly subject  to  the  danger.   •  •  • 

"In  order  tiiat  the  injury  may  be  one  arising 
out  of  the  employment,  the  workman  must  be 
acting  within  the  scope  of  his  emiployment  at 
the  tfine  of  his  injury.  •  * 

ITrom  Labatt  on  Master  and  Servant,  p. 
6419,  we  take  the  follonlnff: 

"This  phrase  (out  of  and  in  the  course  of  the 
employment)  embraces  only  those  accidents 
which  happen  to  a  servant  while  he  is  cngai^ 
in  the  discharge  of  some  fohction  or  duty  which 
he  is  anthorlied  to  undertake  and  whldi  1*  cal- 
culated to  furtlier,  directly  or  Indirectly,  the  mas- 
ter^ husineaa.** 

One  of  tlie  eaaas  ctted  In  anroort  of  this 
text  Is  where  a  colUer  was  Injured  bj  tbe 
alamndng  (tf  an  Iron  gate,  throng  which  he 
was  obliged  to  pass,  on  tbe  premises  of  tbe 
employer.  In  tbe  concse  of  bis  empli^meut 

In  Bryant  t.  FtsBeU.  84  N.  3.  Law,  72,  86 
Atl.  4BS,  the  Supreme  Court  of  New  Jtne^ 
said  that  Oie  accident  arises  ont  of  ttie  em- 
pltqrment  wbea  there  Is  a  connection  between 
tbe  omdltions  under  which  the  work  Is  re- 
quired to  be  performed  and  tbe  tesoltlDg  In- 
jury. In  M<dncoI  et  aL  r.  Bmployn^  liabil- 
ity Asa'n  Corp.,  215  Mass.  497, 102  N.  BL  687, 
U  R.  A.  1916A.  SOe,  tbe  Supreme  Court  of 
Massachusetts  said: 

"It  is  sufficient  to  say  that  an  injury  ia  receiv- 
ed 'in  the  course  of  the  employment  when  it 
comee  while  tbe  workman  is  doing  the  duty 
which  he  is  employed  to  perform.  It  arises  'out 
of  the  employment,  when  there  is  apparent  to 
the  rational  mind  upon  consideration  of  all  tbe 
circumstances,  a  causal  c<Hmectlon  between  the 
conditions  under  which  the  work  Is  reonired  to 
be  performed  and  tbe  resulting  Injury.  Under 
this  test,  if  the  injury  can  be  seen  to  have  fol- 
lowed as  a  natural  incident  of  the  work  and  to 
have  been  contemplated  b^  a  reasonable  person 
familiar  with  the  whole  situation  as  a  result  of 
the  exposure  occasioned  by  the  nature  of  the  em- 
ployment. *  •  «  But  it  excludes  an  injury 
which  cannot  fairly  be  traced  to  the  employment 
as  a  contributing  proximate  cause  and  which 
comes  from  a  hazard  to  which  the  workman 
would  have  been  equally  exposed  apurt  from  the 
employment.  The  causative  danger  must  be 
peculiar  to  the  work  and  not  common  to  the 
neighborhood.  It  must  be  Incidental  to  the  char- 
acter of  the  business  and  not  independent  tit  the 
relation  of  master  and  servant.  It  need  not  have 
been  foreseen  or  expected,  but  after  the  event  it 
must  appear  to  have  had  its  origin  In  a  risk  con- 
nected with  the  employment,  and  to  have  flowed 
from  that  source  as  a  rational  consequence." 

In  Fitzgerald  t.  Clarke,  99  L.  T.  N.  S.  101, 
;|B.  W.  a  a  187.  BucUey.  I«  aald: 


The  words  'out  of  point  to  the  ori^  or  cause 
of  the  accident ;  the  words  "in  the  course  of  to 
the  time,  place  and  drcunutanoes  uudw  which 
the  accident  takes  place.  The  former  words  are 
descriptive  of  the  diaracter  or  quality  of  the  ac- 
cident The  latter  words  relate  to  tbe  dream- 
stances  under  which  an  accident  of  that  chaiac* 
ter  or  quality  takes  place.  The  character  or 
quality  of  the  accident  as  conveyed  by  tt»  words 
'out  n*  Involves  the  idea  that  the  accident  is  in 
some  cense  due  to  the  unployment  It  must  be 
an  accident  resulting  from  a  risk  reasonably  in- 
cident to  the  employment:" 

Howerar,  after  nln  att^npts  at  formulat- 
ing some  Teibal  test  for  determining  when 
the  Injury  has  or  not  arisen  out  of  tbe  «n- 
ployment,  tbe  courts  have  come  to  tbe  con- 
du^on  that  each  case  must  be  determined 
from  Its  own  facts;  that  the  question  can- 
not be  stayed  by  pbraaes.  IllustratlTe  cases, 
therefOTe,  will  best  serve  as  a  guide  to'  what 
has  he^  considered  to  be  Qie  Intention  of  the 
statutei  An  abundance  of  audi  is  to  be  found 
In  tbe  li.  B.  A.  1916A,  page  41  et  seq..  note 
mentl<med  above.  l%\u— 

A  cabman  was  shot  by  a  sentry,  urtiosc 
diallenge  he  did  not  bear,  as  be  was  driving 
an  ofllcer  into  a  fort  Tbe  court  tboi^t  tbe 
accident  arose  out  of  tbe  empl<7ment  "since 
be  was  exposed  to  a  special  risk.** 

A  sailor  fell  dfnrn  a  batcbway  while  wnsb- 
ing  bis  clotbes.  Tbe  work  of  washing  hln 
own  clothes  was  said  to  be  *^ncldeiital  to  the 
employment  cX  a  sailor." 

And  the  same  view  wm  talten  where  a 
stable  boy  while  eatliv  bis  dlnnra  was  bitten 
by  the  stable  cat. 

And  so  where  a  ship  carpenter  was  burnt 
as  the  result  of  a  match,  thrown  away  by  a 
shoreman,  having  acddentally  Allen  among 
some  shavings.  The  reason  given  was  that 
the  carpenter  was  required  by  his  employ- 
ment to  work  among  shavings,  and  that  ho 
bad  gotto)  oil  upon  bis  trousers  in  the  course 
of  his  work. 

liikewlse  where  an  Insurance  collector  slip- 
ped on  a  stair  while  on  hla  rounds.  Tbe  ao- 
ddent  was  said  to  have  been  brought  on  by 
tbe  employment 

But  not  so  where  a  workman  while  at  bis 
work  was  stung  by  a  wasp. 

Nor  where  an  employ^,  in  her  fright  at  a 
cockchafer  flying  into  the  room,  ran  her 
thumb  into  her  eye.  Cozens-Hardy,  M.  B., 
said; 

"It  Is  not  enough  for  the  plaintifE  to  say  :  The 
acddent  would  not  have  happened  if  I  had  not 
been  engaged  in  that  employm«it.  He  must  go 
further  and  say :  The  accident  arose  because  of 
something  I  was  doing  in  tbe  course  of  my  em- 
ployment, or  because  1  was  exposed  by  the  na- 
ture of  my  employment  to  some  peculiar  danger." 

At  page  42:  Nor  where  a  tuberculous  work- 
house keeper  fell  from  giddiness  brought  on 
by  a  fit  of  coughing  while  he  sat  on  tbe  steps 
leading  to  bis  room.  It  was  thought  that 
"there  was  nothing  peculiar  to  the  employ- 
ment which  rendered  the  risk  greater  than 
that  to  wbldi  other  persoiis  were  subjected.** 

Nor  where  a  Janitor  waa  omonne  1^  beat 
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vMle  la  tbe  stiert  taking  a  messaga  from 
one  headmaster  to  anoUier. 

Nor  where  a  painter's  laborer  was  knock- 
ed down  b7  a  tram  car  wbfle  crossing  a 
street  to  get  some  paint  needed  In  his  work. 
It  was  said  to  have  been  "merely  a  street  ac- 
ddent  to  which  all  persons  were  subjected." 

And  so  a  charwoman  sent  by  her  employer 
to  post  a  letter,  who  stumbled  and  teH  wbUe 
on  her  way  to  the  post  office. 

But  In  two  cases  of  collectors  Injured  while 
riding  on  a  bicycle  In  the  course  of  duty,  one 
kicked  by  a  horse  and  the  other  colliding 
with  a  tram  car,  a  different  view  was  taken. 
Xt  was  said  that  a  collector  "la  peculiarly  ex- 
posed because  of  the  fact  that  he  is  obliged 
to  go  out  upon  the  street  almost  continually." 
And  the  same  was  said  In  the  case  of  a  dray- 
man. But  these  cases  were  distinguished  in 
a  case  where  the  workman  was  obliged  to  go 
but  once  or  twice  a  day  over  a  quiet  country 
road;  and  In  another  case  where  the  man- 
ager of  a  brandi  store  had  to  go  once  a  week 
two  miles  on  his  bicycle  to  submit  his  books 
for  Inspectlm,  and  slipped  off  his  bicycle. 

A  stone  mason  struck  by  a  slate  blown  off 
a  neighboring  building  was  allowed  to  recov- 
er, because  the  stooping  position  he  was  forc- 
''d  to  occult  In  doing  his  work  rendered  blm 
less  able  to  see  the  slate  coming. 

On  the  other  hand,  a  carter  struck  a 
^tece  of  Iron  blown  off  an  adjoining  building 
was  denied  recovery. 

At  page  234:  An  empIoyA  going  around  de- 
livering meat  for  a  but<dier  stumbled  against 
n  bucket  on  the  street.  He  was  denied  re- 
covery. 

On  the  other  hand,  a  wagon  driver  who 
was  injured  in  Jumping  off  his  wagon  In  or- 
der to  drive  away  some  bo^s  hanging  on  the 
rear  was  allowed  to  recover. 

"An  Injury  to  a  city  employe,  who,  after  re- 
portlnK  aooordiag  to  custom  for  initmetions  as 
to  where  he  Is  to  work  during  the  day,  falls  cm 
tbe  sidewalk  while  on  his  way  towards  such 
place,  grovn  out  of  and  Is  incuental  to  his  em- 
ployment" 

At  page  286: 

"An  employs  sent  to  repair  water  mains  be- 
cweoi  the  tracks  of  a  railroad  Is  not  ootalde  of  his 
employment  in  going  to  a  band  car  ten  steps  away 
to  pat  OQ  rubber  boots,  where  that  was  tbe  only 
place  except  tbe  ground  that  be  conld  sit  on  in 
order  to  pat  on  boots  and  he  had  been  told  to 
iHing  the  boots  with  him,  and  he  eould  perftwm 
fab  work  better  when  weariiv  tiiem." 

"That  an  injury  should  arise  out  of  and  In  tbe 
course  of  the  employment,  it  is  not  necessary 
that  the  employ^  be  actively  employed  at  the 
time  of  the  iojory.  Thus  a  workman  exposed 
to  severe  weather,  and  inlnred  while  warming 
himself,  may  be  found  to  have  been  Injured  by 
accident  arising  out  of  and  In  tbe  course  of  hu 
employment  So  an  injury  may  be  found  to  arise 
oat  of  and  in  tiie  conrse  of  the  employment  of  a 
workman,  where  It  Is  received  while  he  is  seek- 
hig  shelter  from  a  storm  and  at  a  place  away 
from  the  Immediate  place  of  his  work.  And  in- 
juries received  while  aecesaarily  crossing  a  street 
to  seek  toilet  facUitieB  arise  out  of  and  in  tbe 
ooorse  of  the  employment  So  an  employ^  in  a 
factory  is  still  In  tbe  employ  of  the  master  while 
•onepting  tbe  convenience  of  a  toilet  maintained 
tty  toe  employer,   •   •  •!• 


At  page  814: 

"Some  of  the  cases,  however,  make  a  dlsttne* 

tion  in  tbe  case  of  workmen  whose  duties  are 
sacb  that  they  are  obliged  to  be  condnnoasly  up- 
on the  street  or  at  least  to  spend  a  considerable 
portion  of  their  time  thmi  the  tiieory  being 
that  the  very  nature  of  thar  employment  sub- 
jects tbem  to  street  dangers  more  than,  persons 
generally  are  subjected,  and  consequently  inju- 
ries from  such  dangers  must  be  considered  as 
arising  out  of  their  employment   •   •   •  " 

[2]  In  tbe  case  at  bar  the  learned  counsel 
for  the  defendant  argue  that  If  tbe  accident 
to  plaintiff  had  been  the  result  of  a  hammer 
flying  off  the  handle  or  a  nail  striking  blm 
in  tbe  eye,  a  scaffold  breaking  and  throwing 
him  to  the  ground,  or  any  of  the  aodd^ts 
resulting  from  the  hazards  of  a  carpenter's 
trade,  the  injury  would  have  arisen  out  of 
plaintiCF's  employment;  but  that  a  door 
blown  to  by  the  wind  Is  not  an  accident 
which  arises  out  of  a  carpenter's  business 
any  more  than  out  of  a  merchant's,  conduc- 
tor's, painter's,  housekeeper's,  or  any  other 
line  of  business. 

As  we  understand  this  argument  it  Is  to 
tbe  effect  that  tbe  cause  of  tbe  injury,  or,  in 
other  words,  the  agency  producing  it,  must 
be  something  peculiar  to  the  line  of  the  em- 
ployment According  to  this.  If  a  carpenter 
had  to  pass  throng  a  certain  narrow  alley- 
way on  the  employer's  premises  In  going  to 
and  returning  from  his  work  and  his  foot 
went  through  the  rotten  floor,  he  couia  not 
recover,  because  he  was  not  engaged  in  re- 
pairing this  floor,  and  in  a  man's  foot  going 
through  a  rotten  floor  there  is  nothing  pecul- 
iar to  tbe  Une  of  business  of  a  carpenter  or 
Incidental  to  tbe  character  of  the  work;  but 
if  a  messenger  boy  or  a  collector,  whose  work 
consists  mainly  In  going  about  from  place  to 
place,  were  to  step  into  this  same  rotten 
floor,  he  could  recover,  because  tbe  accident 
had  arisen  out  of  a  risk  peculiar  to  his  line 
of  business.  Or  if  the  plaintiff  in  this  case, 
in  ga&Dg  to  and  from  his  work,  had  had  to 
walk  across  the  network  of  railroad  tracks 
adjoining  the  said  two  repair  tracks  and  In 
doing  so  had  been  run  over  by  a  locomotive, 
he  conld  not  have  recovered;  but  a  brake- 
man  or  flagman  Injured  under  the  like  dr- 
cnmstances  coald  recover. 

This,  It  seems  to  ns.  Is  putting  too  narrow 
a  construction  upon  the  statute.  It  ought  to 
be  suffldent  that  tbe  nature  of  the  employ- 
ment was  BQdk  tiiat  the  risk  from  whldi  the 
injury  resulted  was  greater  for  the  workman 
than  for  a  person  not  engaged  in  the  em- 
ploymmt  This  Is  certainly  tbe  ^ew  that 
has  been  taken  in  itre^  accidents,  where 
relief  has  been  allowed  In  certain  cases  and 
not  In  otben. 

In  tbe  Instant  case  tbe  plaintiff  would  cer- 
tainly not  have  been  denied  recovery  If  the 
car  had  fallen  upon  blm  irtiUe  ha  was  tak- 
ing the  measnrements.  And  tbe  reasw 
would  have  been  that  the  erigwuiiw  of  Ids 
employment  bad  lmp<»nd  upon  him  the-ri^ 
from  bis  exposure  to  which  he  had  suffered. 
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Bat  what  difference  Is  there  In  prlndple  be- 
tween the  car  falling  upon  him  while  he  Is 
actually  taking  the  measurements,  and  Its 
door  striking  him  while  he  Is  compelled  to 
be  near  It  on  his  way  to  take  them,  or  else 
on  hlB  way  back  after  having  taken  them? 
Wthat  difference  between  the  case  of  a  brake- 
man  or  locomotlTe  engineer  or  fireman  In- 
jured because  of  having  to  work  In  and 
about  cars  and  about  railroad  tracks  In  the 
course  of  his  employment,  and  that  of  a  car- 
penter exposed  In  the  course  of  his  employ- 
ment to  the  same  risk?  If  one  of  the  former 
had  been  struck  by  this  door  In  going  to  or 
from  his  work  we  do  not  Imagine  any  one 
would  doubt  that  the  Injury  had  arisen  out 
of  the  employment.  We  can  see  no  differ^ 
ence  between  their  case  and  that  of  the  car- 
penter exposed  to  the  same  risks,  and  con- 
clude that  the  Injury  to  plaintiff  arose  out  of 
bis  employment. 

The  learned  counsel  for  defendant  say  that 
plaintiff  was  not  working  on  the  car,  but  un- 
der the  shed,  and  therefore  was  not  exposed 
to  any  danger  peculiar  to  railroad  operation. 
Bat  the  taking  of  these  measurements  was 
working  on  the  car  and  in  and  about  railroad 
tracks,  as  much  so  as  if  plaintiff  had  been 
nailing  a  board  on  the  car  or  ddng  any  other 
kind  of  work  in  or  on  it. 

[3]  Next,  defendant  contends  that  this  car- 
penter's work  was  not  hazardoos,  and  that 
the  said  statute  applies  only  to  employments 
of  a  hazardous  diaracter;  that  If  it  applied 
to  employments  not  of  that  character  it 
would  be  unconstitutional.  Plaintiff,  on  the 
other  hand,  contends  that  the  particular 
work  he  had  in  hand  was  hazardous,  since 
It  was  in  and  about  railroad  cars  and  tracks; 
but  that  even  if  it  had  been  otherwise,  stiU 
It  would  have  been  covered  by  the  statute, 
and  the  statute  would  have  been  constitu- 
tional, as  witness  the  dedslon  of  the  Supreme 
Court  of  the  United  States  in  Mobile  &  Co. 
T.  Tumlpseed,  219  U.  S.  35,  31  Sup.  Ct.  136, 
6S  U  Ed.  78,  32  L.  B.  A:.  (N.  S.)  226,  Ann,  Gas. 
1912A,  463. 

Agreeing,  as  we  do,  with  the  first  branch  of 
this  contention  of  plaintiff's,  as  appears  from 
what  has  been  already  said  In  this  opinion, 
we  are  dispensed  from  going  into  the  consti- 
tutional question  thus  raised,  and  refrain 
from  doing  so— inviting  though  the  field  baa 
been  made  by  the  thorough,  strong,  and  dear 
presentation  of  the  opposite  sides  of  the  con- 
troversy in  the  briefs  of  the  learned  counsel. 

The  next  and  last  question  Is  as  to  wheth- 
er the  disability  of  plaintiff  Is  partial  or  to- 
tal.   Section  8  of  the  statute  provides: 

"(c)  JVir  injury  producing  permanent  partial 
disability,  the  cranpensation  snail  be  ooe-half  of 
the  difference  between  the  average  weekly  wages 
of  the  injured  employ^  before  the  Injury  and  the 
average  weekly  wages  which  he  is  able  to  earn 
thereafter,  subject  to  a  maximum  of  ten  dcdisrs 
per  week,  to  be  paid  for  a  period  not  ezfseeding 
three  hondred  weeks.    •    *   * " 

"(d)  For  Injury  producing  permanent  total  db- 
ablUty  to  do  work  of  any  character,  fifty  per 
cantom  ^  tho  average  weekly  vagea^  but  not 


more  than  ten  d<dlars,  nor  less  fban  three  dol- 
lars per  week  for  a  period  not  exceeding  four 
hundred  weeks." 

Plaintiff  was  at  tiie  tbne  ct  the  injozy  60 
years  old.  His  hip  Joist  was  fractured.  One 
year  later,  at  Uie  time  of  tbe  trial,  he  waa 
still  unable  to  90  aboat  wltbont  crutches 
and  he  will  never  he  aUe  to  do  sndi  parta 
of  a  carpoiter's  vorfe  as  dlmUng  ladders, 
or  nradt  walklns  aroond,  or.  even  mudi 
standing;  but  he  may  get  well  enon^  to 
engage  In  imf±  manual  labov  as  would  not 
require  the  use  of  the  Injured  limb.  He  will 
all  his  ll£e  need  a  cratch,  more  or  .less,  bat 
may  pwhapa  get  so  as  to  be  able  to  go  about 
to  some  extMit  with  the  aid  merely  of  a 
stldE,  to  the  time  of  the  trial  he  had 
not  been  able  to  do  any  work  of  any  kind ; 
and  he  testified  that,  Judging  fnnn  how  he 
then  felt,  he  should  never  be  aUe  to  do  any. 

[4, 1]  In  the  case  of  Mellen  Lanober  Oa  t. 
Industrial  Commission  of  Wisconsin,  IM 
Wis.  U4,  142  N.  W.  187,  U  B.  A.  IMSA, 
374,  Ann.  Cas.  1915B,  997,  the  ocpressloa 
"total  disability"  was  Interpnted  to  mean 
total  Inability  to  perform  work  of  the  char^ 
acter  In  which  the  Injured  employ^  was  en- 
gaged at  the  time  of  the  accident,  regardless 
of  his  earning  capacity  In  other  oocupatlms. 
Such  an  Intorpretatlon  la  not  poaallde  and« 
our  statute,  since  its  wording  Is  "total  dis- 
ability to  do  work  of  any  dmracter."  We 
have  to  hold,  therefore,  that  the  disability 
of  a  workman  who  has  lost  the  nse  of  one 
of  his  legs  from  the  hip  Joint  down  la  not 
necessarily  total,  since  within  the  meaning 
of  our  said  statute  many  lines  of  work  are 
open  to  a  man  In  that  condition.  Inasmuch, 
however,  as  up  to  the  time  of  the  trial  the 
plaintiff  had  been  unable  to  do  work  of  any 
kind,  he  was  up  to  that  time  totally  Incapaci- 
tated; and  this  Incapacity  will  continue  as 
long  as  the  healing  process  of  nature  shall 
not  have  been  so  far  accomplished  as  to  en- 
able him  to  do  manual  work  of  some  kind. 
Moreover,  the  view  taken  by  the  English 
House  of  Lords  in  Ball  v  Hunt  [1912]  A. 
C.  (Eng.)  496,  81  li.  J.  E.  B.  iJ.  S.  782,  106 
L.  T.  N.  S.  911.  appears  to  us  to  be  highly 
reasonable.  Lord  Atklns<m  expressed  It  as 
follows: 

"The  words  Incapacity  for  work'  may  mean 
physical  Inability  to  do  work  so  as  to  earn  wag- 
es, or  it  may  mean  inability  to  get  employmcut 
due  to  the  belief  of  emplorere  in  the  unfitness 
of  the  workman  to  perform  work  owing  to  the 
injury  they  perceive  lie  has  suffered." 

Elderly  men  are  nowadays  more  or  less 
out  of  the  running  when  It  comes  to  secur- 
ing employment,  and  if  by  this  infirmity 
plaintiff  has  been  converted  from  an  able- 
bodied  carpenter  securing  work  regularly 
In  his  trade  into  an  Infirm  unable  to  secure 
remunerative  employment  of  any  kind,  hla 
incapacity  must  be  held,  we  think,  to  be  total 
under  the  statute.  He  Is  illiterate,  and  ca- 
pable <mly  of  manual  labor.  The  statute  is 
one  Intended  to  be  essentially  practical  In 
its  operation.  For  a  moat  lllnmina ting  note 
Digitized  by  ^OOQ 


MBTOAUV  T.  aBB3EK 


261 


on  tbis  topic  at  "Total  Incapacity  under 
Workmen's  Compoisatlon  Act,"  see  Ann. 
Gas.  1916B,  1000. 

Another  consideration  la  that,  ft»r  rendering 
a  Judgment  predicated  upon  "permanent  par- 
tial disability,"  under  paragraph  c  of  sec- 
tion 8,  supra,  the  record  furnishes  no  date. 
Under  this  paragraph  the  Judgment  has  to 
be  for  "one-half  of  the  difference  between  the 
aTeraga  weekly  wages  of  the  injured  em- 
ploye before  the  injury  and  the  average 
weekly  wages  which  he  Is  able  to  earn  there- 
after." But  how  could  tbls  difference  be 
ascertained  In  a  case  like  the  present,  where 
the  employe  bad  not  been  well  enough  to 
engage  In  any  remuneratlTe  employment 
whatever  np  to  the  time  of  the  trial,  and  per- 
haps might  never  be  well  enough  to  do  so; 
and,  furthermore,  even  if  well  enough  to 
work  might  be  unable  to  obtain  employm^t 
because  of  his  unavailability  resulting  from 
his  legless  condition  aggravated  by  his  age? 

The  ti^l  court  gave  Judgment  as  for  total 
disability.    We  shall  afBrm  the  Judgment 

Paragraphs  1  and  S  of  section  9  of  the  act, 
and  the  opening  sentence  of  section  20,  seem 
to  contemplate  the  possibility  of  a  subse- 
quent diange  in  the  Judgment  to  correspond 
with  any  change  that  may  take  place  for 
better  or  worse  In  the  condition  of  the  in- 
jured person ;  but  the  second  part  of  section 
20  seems  to  limit  this  possibility  to  a  change 
In  favor  of  the  workman,  in  the  event  of  his 
condition  getting  worse,  and  not  to  allow  any 
In  favor  of  the  employer  In  the  contrary 
event;  however,  that  Is  a  point  not  up  for 
decision  in  the  present  caBe^ 

Judgment  affirmed. 

aw  IM.  960)  — =«— 

Ko.  21018. 

UETOAX^  et  al.  v.  OBIMN  et  aL 

In  re  METOALFEl  et  aL 

(Supreme  Court  of  Louisiaiia.    Oct  6,  lfil6. 
Behearing  Denied  Feb.  12,  191TJ 

(Syllatua  hv  the  Court.) 

1.  MoBTOAOKS  «s»10S  —  Dbsobiptxos  —  Coir- 

STSUCnON. 

Where,  in  an  act  of  mortgage,  governmental 
sabdivisiona  are  designated  by  name  and  acreage 
as  constituting  the  property  mortgaged,  and 
there  is  added  a  statement  of  the  aggregate  acre- 
age, and  a  further  statement  of  the  i^anta- 
tion  name  by  which  the  entire  property  is 
known,  those  tbree  elements  together  constitute 
the  description,  and  are  to  be  regarded  as  em- 
ployed in  order  that  each  mav  dieck  and  correct 

Eossible  error  In  Uie  others.  It  cannot,  therefore, 
e  said  that  either  must,  of  iteelf,  control  the  de- 
termination of  the  question  of  the  true  descrip- 
tion of  the  property  intended  to  be  mortgaged. 
.[Bd.  Note.— For  other  casea,  see  Mortgages. 
Cent  Dig,  S  212.]  - 

2.  PuAMWo  ^»427  —  Rbfobuation  of  Ih- 
BTRumwra  «=»41  —  OinssiON  of  Tract  — 

OOBBECTZON— ALUQATION  AND  PBOOF— OB- 
JECTIONS. 

Where  an  act  of  mortgage  dedares  that  the 
Bppearo'  mortgages  eerta&i  tracts  of  land,  des- 


ignated according  to  governmental  surveys  and 
acreage  as  "containing,  in  the  whole."  a  stated 
number  of  acres,  and  "forming  what  is  known 
as"  a  named  plantation,  and  a  tract  actnaUy 
forming  part  of  such  plantation  is  omitted,  th« 
error,  in  the  omissioti,  should  be  alleged  and 
proved  by  bim  who  seeks  its  correction ;  bnt 
where,  In  the  absence  of  such  allegation,  the 
necessary  proof  is  administered  without  objec- 
tiou,  it  will  be  given  effect  as  though  the  allega- 
tion had  been  made. 

rEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1428-1482;  Trial.  Cent  Dig.  f 
]_  Beformabon  of  Inatmments,  Gent  Dig.  | 
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153.] 

3.  ConTBAOTS  «=»170(3)— GORSTBUCnon  iBT 

Pabties. 

When  the  Intent  Is  doubtful,  the  construc- 
tion placed  upon  a  contract  by  the  parties  there- 
to, or  by  one,  with  the  assent  of  the  others,  for- 
mshea  a  role  of  Interpretatitni. 

[Ed.  Note.— For  oUm  cases,  see  Oontracta, 
Cent  Dig.  |  758J 

4.  QuiETiNO  Trm  iH  lilfl)  —  BxroBUATjoN 
OF  iNSTBDimnni  ^s»43 — Statdtks — Buboen 
or  pBoor. 

Act  . No.  88  of  1906,  being  "An  net  to  au- 
thorize •  •  •  Bolts  to  establish  title,"  etc., 
contemplates  a  suit  In  which  the  litigants  come 
before  the  court  upon  equal  tends,  and  subject 
only  to  the  ordinary  rules  in  regard  to  the  bur- 
den of  proof,  one  of  which  Is  that  be  who  al- 
leges error  In  an  authentic  act  or  in  any  act 
under  which  be  asserts  title  to  real  estate,  car- 
ries the  burden  of  proving  what  he  alleges. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Gent  Di^  {  89;  Reformation  of  Instru- 
ments, Gent  Dig.  |  164.] 

Suit  by  Anne  Metcalfe  and  others  against 
Thomas  K.  Green  and  others.  Judgment  for 
defendants,  and  plaintiffs  apply  for  certiora- 
ri. Application  rejected,  and  suit  dismissed. 

CtUbert  Potter  BvlUo,  of  Yidalla,  tot  plaln- 
tlffis.  Dale  &  Xonng,  of  St  Joaepb,  for  de- 
fendonta. 

Statonent  of  the  Gase. 

MONROE,  C.  J.  PlaintifTs,  the  widow  and 
heirs  of  Dr.  Volney  Metcalfe  and  of  a  deceas- 
ed coheir,  brought  this  suit  under  Act  No. 
38  of  1908,  to  "establish  title"  to  the  east 
half  of  the  east  half  of  section  31,  township 
»  north,  range  9  east  in  the  parish  of  Con- 
cordia, and  they  are  before  this  court  asking 
for  the  review  of  an  adverse  Judgment,  ren- 
dered by  the  district  court  and  affirmed  by 
the  Court  of  Appeals,  Second  Circuit  .The 
parties  named  in  the  petition  and  W.  D. 
Mounger,  receive^  of  the  Tensas  River  Plant- 
Ing  Company,  appeared,  and,  by  way  of  an- 
swer, aUeged  that  the  tract  described  was 
Included  in  and  sold  as  part  of  the  "Rota 
Quinta  Plantation,"  nnder  a  mortgage  im- 
posed upon  the  plantation  by  plaintiffs,  and 
was  so  acquired,  through  mesne  conveyances 
and  Inheritance,  by  the  defendants  Mrs.  El- 
len H.  Oreen  and  her  dilldren;  that  Mrs. 
Qiem  died  since  the  institution  of  this  suit, 
and  her  children,  inheriting  her  Interest  con- 
veyed the  plantation,  including  the  tract  In 
question,  to  Ellen  H.  Green  Company,  by 
which  It  was  similarly  conveyed  to  First 
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Natehes  Bank,  wbidi,  in  like  manner,  con- 
veTOd  It  to  W.  p.  Cami^b^  who  oooTeyed  It, 
as  part  of  said  plantation,  to  Tensas  River 
Planting  Company,  of  whbdi  the  defendant 
W.  D.  Monnger  la  Teeelver.  They  allied 
that  they  and  thdr  authors  In  title  had  en- 
joyed open  and  nnlntermpted  possession  of 
said  plantation  and  tract,  nndo*  a  title  trana- 
latiTO  of  property,  for  mora  than  10  yeans 
prior  to  the  Instltntlon  of  this  salt,  and  th^ 
pleaded  the  prescription  of  10  years,  Oliey 
also  idleged  that  If  plalndffa  wtx  had  any 
Intorest  In  said  property,  they  had  abandoned 
it  for  more  than  SO  years,  and  were  estopped 
to  disturb  deftedants  with  respect  to  such 
interest  whldi  defmdants  had.  In  the  mean- 
while, acQoired. 

The  snbjolned  sketch,  whldi  Is  a  conqjKnlte 
ot  the  aereral  plats  of  sorr^  that  we  find 


in  the  transcript,  dioivs  with  soffldoit  ao- 
curacy  (in  the  shaded  areas)  the  land  owned 
by  Dr.  Metcalfe  at  the  time  of  his  deatlL  Aa 
to  the  acreage,  the  fignres  on  the  sketch  (tak- 
en from  one  of  the  plats  In  tlie  record)  dlfEer 
slightly  from  those  found. the  eoawA,  re- 
apectlvely,  but  the  dlfferawe  la  immaterial, 
for  the  pnrpoB^  of  this  opinion.  n»  main 
body,  of  say  1,100  acres,  being  the  land  in 
sections  25  and  30,  was  bonght  in  1840^  ondor 
one  tlUe,  firom  J.  Franklin  Ford,  and  the 
varioua  other  tracts  were  acquired  from  the 
United  States,  by  dUFerent  entries,  in  1846, 
the  B.  %  and  S.  W.  (fractional)  ^  of  section 
24  having  been  included  In  those  entries,  bat 
Dr.  Metcalfe  in  1861  sold  to  Fred  Stanton, 
as  "supposed  to  contain  about  90  acres,"  ttiat 
portion  of  section  24  which,  on  the  "sketdi," 
bears  the  legend  *W  acnes,  Stanton." 
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The  limd  bo  aeqnlrcd  wu  oaed  as  a  cotton 
plqnUtkui,  Qie  amble  pordon  of  it  lying  Sa 
seetloiu  19.  24,  26.  and  80.  wbUat  that  lying 
In  sectloiiiB  81,  32,  5,  and  6,  was,  as  Vre  take 
It,  a  wooded  swampu  Dr.  Metcalfe  died  In 
1862,  leaving  slz  chUdrai,  all  minors,  one  of 
whom  died  In  Infancy.  His  widow,  orlglnBl- 
ly  plaintiff  bueln  (who  hu  died  alnce  the 
instltatlon  of  this  solQ  presented  to  the  dis- 
trict oonrt  a  petition  In  which  die  alleged  the 
death  of  bet  husband,  and  that  he  had  "left, 
at  bis  death.  In  this  parish,  considerable  pn^ 
Nty,  consisting  of  a  cotton  plantation,  slaires, 
and  penimal  property,"  and  she  caused  an 
InT^itory  to  be  made,  of  which  oidy  an  ex- 
cerpt relating  to  the  land  Is  coined  in  the 
transcript,  with  a  notation,  however,  ccmcem- 
Ing  the  other  property,  aa  follows: 

"A  tract  of  land  sitnated  on,  and  adjacent  to, 
die  river  Tensas,  In  this  parish,  cnldvated  as 
a  cotton  plantatioD  and  bounded  on  the  north 
and  east  by  lands  of  B.  F.  B.  Hunter ;  sonth- 
east.  by  D.  P.  WiUianu*  M<^iel  place;  sonth- 
west  and  west,  by  lands  of  Fred  Stanton,  con- 
taining 3,200  acres;  appraised  at  $26,000. 
LNext  follows  a  long  list  of  slaves  and  other 
property.]" 

It  is  beyond  dispute,  notwithstanding  the 
estimated  acreage  as  thus  stated  In  the  In- 
ventory, that  the  decedent  owned  no  other 
land  in  the  parish  at  the  time  of  his  death, 
and  bad  never  owned  any  other  than  that 
whlcSi  Is  exhibited  on  the  abovfr-mentloned 
sketch. 

The  widow  and  tutrix  went  on  with  the 
cultivatitm  of  the  idantatlon,  and  In  April. 
1867,  In  her  own  b^If  and  aa  totrix  of 
James  A.  UeteaUe,  who  was  stiU  a  minor, 
and  in  conjunction  with  the  other  children, 
who  bad  attained  majority  or  had  been  eman- 
cipated, she  executed  an  act  of  mortgage  in 
favor  of  IL  Glllla  &  Co.  (to  secure  three  notes 
given  by  the  mortgagors  for  advances)  In 
whldi  the  mortgaged  property  la  described  as 
follows  (omitting  so  much  as  is  not  here  need- 
ed), to  wit: 

"First  A  certain  tract  of  land.  *  •  *  be- 
ing the  whole  of  section  number  thirty  (30)  in 
townsliip  number  nine  (9)  of  range  number  nine 
(9)  east,  and  such  part  of  section  number  twea- 
ty-five  &S)  of  townsliip  nine  (8)  of  range  num- 
ber eight  <8)  east,  as  will  m'abe  up  eleven  hun- 
dred acres;  •  •  •  and  •  •  •  the  west 
half  of  the  northwest  quarter  and  west  half  of 
the  soothweat  quarter  of  section  nineteen  (19). 
township  nine  (9).  range  nine  (9),  *  *  *  con- 
taining one  hundred  awl  fifty-nine  Gi/100  acres. 

159.62. 

"Bast  half  and  southwest  quarter,  fractional 
quarter,  section  twenty-four,  township  nine  (0), 
range  nine  (9)  east,  •  *  •  containing  four 
hundred  and  sixty-seven  acres.  467. 

"West  half  .northwest  quarter,  section  Sve, 
township  eight  (8},  range  nine  (9),  •  •  •  con- 
tldning  seventy-nine  41/100  acres.  79.41. 

"East  half  northeast  quarter  section  six,  town- 
ship eight  (8),  range  nine  (9),  •  •  •  contain- 
ing seventy-nine  50/100  acres.  79.50. 

Ciontaining,  in  the  whole,  about  nineteen  [hun- 
dred] acres,  and  farming  what  is  known  as  Rota 
Qoiuta  Plantation." 

In  January,  1872,  Gharles  B.  Alter  obtain- 
ed judgment  confession,  on  two  of  the 
notes  to  secure  which  the  mortgage  thus  men- 
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tloned  was  executed,  with  recognition  of  the 
mortgage,  but  with  a  stay  of  execution,  and 
it  was  not  until  February  28,  1877,  that  he 
caused  execution  to  be  issued,  under  whidb, 
aa  March  2d,  the  mortgaged  property  was 
seised  and  advertised  to  be  sold  on  April  7tb. 
On  February  26th,  also,  an  inrtmment  under 
private  signature  was  executed  with  a  view 
to  effecting  an  amicable  partttkm  of  tba 
"Succession,  •  •  *  consisting  of  tlie  Beta 
Quinta  Plantation,  *  *  •  being  the  whole 
of  section  nnmlier  thirty  (80),"  eta  (Qie  de- 
scription being  the  same  aa  contained  in  the 
mortgage  to  M.  Gillls  &  Ga),  whlt^  descrip* 
tlon  was  followed  by  an  agrefflnent  whereby 
BIrs.  Metcalfe  renonnced  her  Interest  Sec- 
tions 26  and  SO  were  to  be  divided,  by  lines 
running  from  north  to  south,  into  five  lots, 
containing,  each  approxlmatdiy,  100  acres  of 
arable  land,  and  numba«d  from  1  to  6,  be- 
ginning at  the  east  side  of  section  30  and 
counting  westward,  and  "all  the  swamp  or 
wild  lands  of  said  plantation,"  lying  sontii 
of  said  sections  26  and  80,  were  to  be  annexed 
to,  and  form  part  of,  lot  1.  A.  W.  UeCeaUB, 
who  was  managii^  the  plantation  at  that 
time,  was  the  only  party  in  Interest  who  was 
present  and  idgned  the  tautroment,  the  others 
having  been  absent  from  the  state  and  rapre- 
sented  by  an  attorney  at  law.  who  also  acted 
as  their  attorney  in  fact. 

Thereafter,  on  April  6th,  James  A.  Met- 
calfe and  A.  W.  Metcalfe  (i»oceedlng  In  sep- 
arate suits)  Injoined  the  selnre  under  1^ 
Judgm^t  obtained  by  Alter,  wd  tlina  In- 
augurated a  litigation  which  was  terminate 
ed  by  a  Judgment  of  this  court,  wtaer^  It 
was  held  that  the  mortgage,  Judgment,  and 
seizure  were  void  as  to  Jamea  A.  Metcalfe 
and  his  interest  In  the  property,  because 
of  his  mtnwi^,  and  that  the  attonpted  par- 
titttm  was  a  nullity,  on  its  face,  for  several 
reasons ;  It  being  found,  among  other  tilings, 
that  the  authority  of  the  attorney  who  act- 
ed as  agent  was  not  sufficiently  shown,  and 
that  he  could  not  represent  five  different 
Interests  in  the  same  transaction.  Bletealfe 
V.  Alter,  31  La.  Ann.  889. 

Alter  then  proceeded  with  the  execution 
of  his  Judgment,  as  amended,  and,  the  sher- 
iff ba\'tng  seized  an  undivided  four-fifths 
interest  in  the  mortgaged  property.  It  was 
adjudicated  to  the  plalntiCT  In  execution,  who, 
on  May  10,  1881,  received  a  sberilTs  deed  in 
which  the  description  of  the  property  as  con- 
tained in  the  act  of  mortgage  was  amended 
by  the  insertion  of  the  word  "hundred," 
after  the  word  nineteen.  On  June  10,  1881. 
Alter  sold  the  interest  so  acquired,  with  the 
same  description  of  the  whole  property,  to 
Jamea  H.  Pendleton,  and,  subseqnently.  caus- 
ed it  to  be  again  seized.  In  a  proceeding  via 
executiva,  in  wblcb,  on  April  21,  1885.  it 
was  adjudicated  to  Mrs.  P.  J.  Pendleton,  who 
on  March  26.  1886,  acquired  also  the  in- 
terest of  James  A.  Metcalfe,  and  on  March 
2,  1801,  as  a  widow,  with  her  son,  James  H. 
Pendleton,  mortga(ed  the  entire  property  te 
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Normui  F.  nuimiMoii,  by  a  description  whldi 
was  practically  Identical  with  that  contained 
In  the  mortgaga  to  GlUla  &  Oo.  and  In  the 
sale  thereunder,  save  that  the  tract  supposed 
to  contain  about  90  acres,  irtdcb  had,  pre- 
TioQsly,  been  sold  to  Stanton,  was  (Knitted 
and  that  the  acreage  was  fi^d  at  1,796JS 
acres,  more  or  less;  the  statement  of  the 
aggre^te  acreage  being  followed  (as  In  pre- 
Tlons  acts)  by  the  statement  ''and  la  Imown 
as  Bota  Qolnta  Plantation." 

On  Hay  8,  189%  Mrs.  Pendleton  craveyed 
the  oitlre  prcq;>ert7  to  the  Equitable  Securi- 
ties G(»npany,  by  the  description  last  above 
given;  and  on  December  28, 1896,  that  oopi* 
pany  conreyed  It,  by  the  same  description, 
to  Edward  H.  Green  and  Thomas  K.  Green. 
Thomas  K.  Green  thereafter  died,  and  on 
December  SI,  1901,  Bdward  HI  Green  con- 
Teyed  the  half  Interest  which  he  had  ac- 
quired to  Ura.  Ellen  H,  Green,  the  widow 
of  Thomas  K,  Green,  the  description  the 
entire  property  being  the  same  an  that  last 
abore  menti<Hied  and  the  amveyance  con- 
taining the  usual  warranty  of  tltla  There 
Is,  however,  added  to  the  deed,  the  foUow- 
ing,  to  wit: 

"And  the  said  Edward  H.  Green/also,  these 
presents,  *  •  •  doth  release  and  quitclaim 
all  title  and  Interest  and  claim  he  may  have,  be- 
ing an  undivided  one-half  interest,  unto  the  said 
EUen  H.  Green,  *  •  *  In  and  to  the  east 
half  of  the  east  half  of  section  thirty  one  (31)  in 
township  nine  (9)  north,  range  nine  east, 
*  *  *  containing  one  hundred  and  fifty-nine 
and  seventy-five  hunjjredths  (159.76)  acres,  more 
or  less." 

And  the  title  stood  in  that  way  (In  Mrs. 
E.  H.  Green  and  the  heirs  of  T.  K.  Green) 
at  the  time  of  the  InstitutiOD  of  this  suit 

During  the  years  1890,  1891,  1802,  18^. 
and  1894  "Bota  Qulnta"  was  assessed  in 
that  name  and  by  boundaries  (t  e.,  the  names 
of  the  adjacent  plantations  or  proprletora 
alone  being  given).  From  1896  to  1899,  inclu- 
sive, it  was  assessed  in  that  name,  and  also 
by  the  governmental  descriptions  ot  the  five 
tracts  mentioned  tn  the  title. 

In  1900  the  levee  board  employed  counsel 
to  search  for  property  that  was  escaping 
taxation,  and  they  reported  the  tract  In  dis- 
pute which  their  search  had  failed  to  dis- 
close as  included  in  either  the  title  or  the 
assessments  of  "Rota  Qulnta  Plantation," 
and  thereupon,  and  thereafter,  the  plantation 
was  assessed  by  name  and  according  to  the 
acreage  of  the  five  governmental  subdivl- 
sions,  of  which  it  had  previously  been  de- 
scribed as  constituted,  and  with  reference  to 
which  it  had  been  assessed  and  the  tract 
in  dispute  was  assessed  as  a  separate  prop- 
erty and  continued  to  be  so  assessed  until 
1011,  when,  by  advice  of  counsel,  defendants 
had  it  included  by  the  governmental  de- 
scription as  one  of  the  tracts  constituting 
Bota  Qulnta  Plantation,  and  it  appears  to 
have  been  so  assessed  since  that  time. 

A.  W.  Metcalfe  was  deputy  sheriff  and  ex 
officio  tax  collector  of  the  parish  for  a 
nnmber  of  yeara  and  never  caused  the  prop- 


erty here  dalmed  to  Im  separately  aassssed. 
or,  saTe  In  casual  conversatlonst  asserted 
any  Interest  In  It,  and  when  he  died  (In  1895) 
no  land*  was  Inventtaled  In  his  eatata 

Opinion. 

The  jurisprudence  of  this  court  In  well 
settled,  and  well  founded,  to  the  effect  that 
article  3806  of  the  Civil  Code,  which  de- 
clares that  It  la  necessary  to  the  valldl^ 
of  a  oonventlonal  mortgi^  that  it  should 
"state  predsely  the  nature  and  ^tnation" 
of  the  mortgaged  pn^rty,  is  sufficiently 
compiled  with  If  the  description  Identlflea 
the  property  with  reasonable  certainty  and 
Is  of  such  a  character  as  not  to  mislead, 
or  keep  in  the  dark,  creditors  of  the  mort- 
gagor or  other  persons  having  an  interest. 

In  City  Bank  t.  Denham,  7  Bob.  40,  41« 
it  was  said: 

"The  defendant  cannot  complain  that  he  has 
been  misled  bythQ  erroneoas  description  of  the 
lot.  •  •  *  lot  was  deeeiibed  with  suffi- 
cient certainty,  and  in  a  manner  not  calculated 
to  mislead  or  deceive  any  one." 

In  Ella  T.  Sims,  2  La.  Ann.  254,  It  was 
said: 

'TFhe  land  Is  described  as  Mtuate  on  the  His- 
siasippi  river.  In  the  parish  of  Concordia : 
boundaries  are  stated,  and  the  expression  'my 
land,'  especially  in  the  absence  of  any  evidence 
showing  the  ownership  of  other  land  by  Sims,  is 
(airly  comprehensive  of  the  entire  tract.  ♦  •  • 
The  question  la  whether,  under  tiie  circumstanc- 
es any  one  cotttractinK  with  Sims,  or  in  anywise 
trusting  Wm,  •  •  would  have  been  misled 
or  kept  in  the  dark  by  the  omission  to  state  the 
township,  range  and  section,  and  the  quantity 
of  acres  in  Sims'  tract.  We  think  not ;  and  are 
of  opinion  that  In  this  case  there  has  been  a  fair 
compliance  with  the  requisition  of  law,  that  the 
mortgage  and  its  re^stry  shall  *Btate  precisely 
tlifl  nature  and  situation'  ot  the  luoperty." 

In  Baker  t.  Bank  of  Louisiana,  2  La.  Ann. 
371,  the  act  of  mortgage  which  was  the  sub- 
ject of  litigation  described  the  mortgaged 
property  as: 

"A  certain  tract  of  land,  or  parcel  of  ground, 
with  the  improvements  tliereon,  situate,  lying 
and  iKtng  in  said  parish,  on  the  bayou  Tunica, 
being  the  land  and  plantation  purdiased  by  the 
said  Samuel  Wimbisb,  at  the  probate  sale  of 
Samuel  Davia,  deceased,  cmtaining  fire  hun- 
dred acres." 

The  court  said: 

"We  consider  the  description  snfflclent.  It 
states  the  parish,  a  stream  on  which  the  prop- 
erty lies,  the  nnmber  of  acres,  and  the  use  mane 
of  the  property,  and  recites  uie  origin  of  Wim* 
bish'a  title." 

In  City  National  Bank  Barrow,  21  La. 
Ann.  396,  it  appeared  that  th^  mortgaged 

property  was  described  as: 

"Iler  entire  landed  interest  in  the  aforesaid 
parish  of  West  Feliciana,  situated  on  and  adja- 
cent to  the  Mississippi  river,  and  composed  of 
3,800  acres  of  land  more  or  leas,  as  per  acts  of 
sale  to  be  found  at  my  [the  parish  recorder's] 
office  in  the  town  of  St.  FrandsvUla,  parish 
aforesaid." 

It  was  said  by  the  court: 

"The  deseripti<m  is  inartificial,  bat  It  can 

hardly  be  said  to  be  insufficient  In  the  fint 
place  it  declares  the  object  mortgaged  to  be  'her 
entire  lauded  interest  In  the  mjMi  of  West  Fe- 
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Udana';  In  the  second  place  It  Ib  stated  to  com- 
prise 3,800  acres,  more  or  less ;   In  tlie  third 

Slace  it  is  stated  to  be  on  Bud  adjacent  to  the 
[ississippi  river;  and  finally  it  refers  to  cer- 
tain titles  of  the  mortgagor  to  be  found  in  the 
office  of  the  recorder,  and  to  which  we  will  again 

Tbereafter,  slludlng  to  the  titles,  to  an-; 
nrer  to  the  contention  that,  at  the  date  of 
the  niOTtgage,  theze  vere  four  patents  eall- 
iDg  tor  1.269.66  acren  which  were  not  In  the 
recorder's  office,  the  court  said: 

"We  think  this  position  untenable.  The  mort- 
gagor hypothecated  her  entire  landed  interest 
in  the  pBrisb,  and  at  the  time  she  owned  the 
lands  embraced  in  the  four  patents.  She  de- 
scribed it  as  embracing  about  3,800  acres,  and 
the  amount  of  the  eight  tracts  corresponds  with 
that  portion  of  the  description.  We  regard  the 
reference,  'as  per  acts  of  sale/  etc.,  not  ns  lim- 
iting the  previous  portion  of  the  description, 
bnt  aa  merely  explaining  it,  pro  tanto." 

In  Consolidated  Association  t.  Mason,  24 
La.  Ann.  618,  the  description  In  dispute  was: 

"Une  terre  de  dnqne  arpents  de  face,  limi- 
trophe ft  la  ville  de  Monroe,  sur  guarante  ar- 
pents de  profondeur,  dont  cinqnante  arpents  sont 
cuJtiver  en  coton  et  mais,  le  surplus  etant  en 
trois  actions." 

And  the  court  said  of  the  property  so  de- 
scribed: 

*^e  situation  of  the  property  was  adjoining 
or  bonnding  the  town  of  Monroe,  and  of  such  a 
■hape,  quantity  and  position  as  to  Inform  any 
reasonable  man  of  ordinary  experience  ezamin- 
lag  the  public  records  for  incumbrances  on  Mr, 
and  Mrs.  Mason's  property,  where  the  land  was 
which  they  mortgaged, '  etc. 

In  Roberts  t.  Bauer,  85  Ta.  Ann.  454,  it 
appeared  that  the  mortgaged  property  was 
described  as  "tm  vaste  terrain  a  I'eDCoIgnure 
des  rues  Orleans  et  Bourbon."  The  court 
quoted  from  Troplony  (Hyp.  et  PriT.  No.  536); 

"H  ne  faut  pas  apporter  esprit  trop  minutleux 
dans  Texigeiice  de  ces  conditions.  II  sufGt  que 
les  parties  aient  employfi  telle  on  telle  desig- 
nation qnl  ne  laisse  pas  de  doute  sur  I'identitS 
de  I'immeuble" 

—and  held  that  the  description  was  a  fair 
compliance  with  the  law. 

In  Dickson  t.  Dickson,  36  La.  Ana  870,  It 
was  held  {quoting  the  syllabus) : 

"Where  in  an  act  of  mortgage  the  property 
mortenged  is  first  described  by  legal  subdivisions 
and  these  subdivisions  are  then  declared  to  com- 
pose a  certain  plantation,  giving  the  name  there- 
of and  otherwise  sofflcienUy  describing  it  apart 
from  the  subdivisions  mentioned,  Aela  that  the 
mortgage  rested  on  the  plantation  and  that  par- 
rol_eviaence  was  admissible  to  show  that  the  de- 
scription by  the  legal  subdlvisionB  was  errone- 
ous and  that  said  numbers  did  not,  in  whole 
or  in  part,  compose  the  plantation." 

In  Bryan  t.  Wlsner,  44  La.  Ann.  882,  11 
South.  290,  it  was  held  (quoting  from  the 

syllabus): 

"If  a  portion  of  the  description  would  mislead. 
It  most  be  read  with,  and  c<mtrolled  by  other 
parts  which  explain  it;  and  an  error  In  a  de- 
scription by  legal  snbdivisions  may  be  cured 
by  other  descriptive  demgnations  of  the  proper- 
ty in  the  conveyance,  which  leave  no  doubt  of 
^^yartlCTilar  tract  that  was  intemled  to  be 

See,  alM,  Fleming  &  Baldwin  v.  Scott,  26 
La.  Ann.  645;  ThmnhlU  t.  Burthe,  29  La. 
Auk.  688(  ITanot  t.  Stanffer,  112  La.  164. 
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36  South.  307;  Peon  r,  Bodilgne^  116  I4l 
174,  38  South,  ass. 

[1]  In  the  instant  case,  the  act  of  mort- 
gage, after  acknowledging  the  amount  and 
form  of  the  debt  to  be  secured,  pzoeeeda 
aa  follows; 

**Now,  therefore,  in  order  to  aecora  •  •  • 
the  full  and  punctual  payment  thereof,  •  •  • 

the  said  parties  •  •  •  do,  by  these  presents, 
mortgage  *  •  •  the  following  described  prop- 
erty [and  then  follow  descriptions,  according  to 
governmental  surreys,  with  statements  of  acre- 
age, of  the  five  specified  tracts  of  land,  aft«r 
which  the  act  again  proceeds],  containing,  in 
the  whole,  about  nineteen  acres,  and  forming 
what  is  known  as  'Bota  .Quinta  Plantation.* " 

The  subdivisions,  tbe  acreage  of  the  sub- 
dlTislons,  separately  and  la  the  aggregate 
and  the  recognized  name  and  use  made  of  the 
property,  thus  together  constitute  the  de- 
scription, and  the  purpose  in  employing  tbem 
an  was  that  each  might  chedr  and  conect 
errwB  In  the  others.  And  in  that  ctnmecUon, 
we  may  say  that,  though  the  condusioii  of 
the  court.  In  Dickson  t.  Dldcscm  (sniwa) 
seems  to  have  been  enttnOy  authozlnd  by' 
the  facts.  It  appears  to  iu  that  the  <v>lni(m  Is 
not  altogether  dear  In  Its  dlscnscdon  of  the 
relative  Importance  of  the  descrlptioas  of  the 
subdlTlslons  and  of  the  desl^tlon,  name, 
of  the  plantatltm,  since  It  Is  equally  as  com- 
petent ftir  Uie  raidor  and  vendee  cf  a  plan- 
taticm  to  agree  upon  the  parts  of  which  it  is 
omnposed  as  to  agree  upon  the  sale  and  pur- 
(diase  of  the  whole;  and  in  the  end  the  cue 
was  decided  upon  tb»  ground  that  there  was 
error  In  the  description  of  the  parts ;  and  so, 
as  we  think,  there  was  here. 

m  Dr.  Metcalfe,  In  1845  and  1846,  pur- 
chased various  contiguous  tracts  of  land  and 
w«»t  Into  the  business  of  planting  cotton. 
He  aK»ears  to  have  had  no  other  business 
that  required  the  use  of  land,  and  at  the  time 
of  his  death  all  the  land  so  purchased  was 
inventoried  as  a  cotton  plantation,  and  he 
owned  no  other.  His  widow  continued  the 
planting  of  the  place  from  1862  until  1867, 
and  obtained  advances  from  her  factors  for 
that  purpose.  In  the  year  last  mentioned 
she,  Indlvldnally  and  as  tutrix  (of  one  of  her 
diUdren),  and  her  major  and  emancipated 
children  gave  the  mortage  to  Gillls  &  Co. 
upon  certain  described  tracts,  and  the  mort- 
gage concluded  with  the  statement,  "contain- 
ing. In  the  whole,  about  nineteen  acres,  and 
forming  what  Is  known  as  Rota  Qulnta  Plan- 
tation.- 

The  omission  of  the  word  "hundred"  (be- 
tween the  words  "nineteen"  and  "acres")  Is 
said  to  have  been  corrected  in  the  sheriffs 
deed,  and  appears  in  the  copy  of  the  act  of 
mortgage,  as  we  find  it  In  the  transcript  It 
is  said  that  the  property  mortgaged  was  that 
which  was  stated  in  the  act  to  have  been 
mortgaged,  to  wit,  the  five  tracts  of  land 
which'  were  described,  but  the  description  did 
not  end  there;  It  went  on  to  say  that  the 
propMty  mortgaged  consisted  of  about  1,900 
acres  of  land,  and  that  it  was  i'known  aa 
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Rota  Qolnta  Plantation,''  and  as  a  matter  of 
&ct^  the  iilaiitatl(m,  as  It  was  tben  "known** 
and  bad  always  berai  known,  condsted  of  the 
described  tracts,  plus  two  tracts  that  were 
not  induded  In  the  description,  to  wit,  the 
tract  here  In  dispute  and  the  tract  of  40.02 
acres  In  section  82;  but,  whilst  the  tracts,  as 
described,  contained  but  1,885.53  acres,  the 
addition  of  the  two  tracts  that  were  omitted 
would  make  a  total  of  2,085.30  acres,  and  tbe 
subtraction  therefrom  of  the  90  acres,  sold  to 
Stanton,  would  leave  1,995.30  acres,  or  10S.77 
acres  in  excess  of  tbe  estimated  total  called 
for  by  the  title.  CorroboratlTe  eTidrace  to 
the  effect  that  all  the  land  left  by  Dr.  Met- 
calfe had  been,  and  continued  to  be,  known 
as  a  single  plantation,  Is  however,  to  be  found 
In  the  proceedings  with  a  view  to  the  parti- 
tion. Conceding  that  those  proceedings  were 
void  for  the  various  reasons  stated  by  this 
court,  they,  nevertheless,  at  a  time  unsuspl- 
douB  and  In  a  matter  wherein  the  partic- 
ipants were  acting  wholly  In  the  Interests  of 
the  defendants,  expressed  a  recognition  of 
the  fact,  in  harmony  with  all  the  other  facts 
that  are  disclosed,  tliat  the  succsbsIob  of  Dr. 
Metcalfe,  as  to  0ie  real  estate,  euudsted  of 
Rota  Qulnta  Plantation,  and  that  Rota  Quln- 
ta  Plantation  Included  all  the  wild  lands  ly- 
ing to  the  sonth  of  sections  26  and  80 ;  which 
la  a  matter  of  no  little  sfgnlflcance,  rince  An- 
drew W.  Metcalfe  himself  was  one  of  the 
partteipants  in  the  proceedings,  and  this 
court  foimd  that  about  the  time  that  the 
mortgage  was  executed  he  "had  control  and 
management  of  the  plantation,"  from  which 
it  is  fair  to  Infer  that  he  was  fully  Informed 
as  to  its  composition. 

Again,  by  reference  to  the  "sketdi,**  it  will 
be  seen  tbat  the  tract  In  dispute,  being  a 
atrip  a  mile  long  by  a  quarter  of  a  mile  in 
wldtb,  is  the  connecting  link  between  the 
body  of  the  plantation  and  tbe  smaller  tracts 
lying  in  sections  S,  6,  and  32,  and  that,  by 
leaving  it  out,  the  mortgage  would  be  left  to 
rest  upon  a  plantation  consisting  of  two 
parts,  a  mile  away  from  each  other,  the  one 
composed  of  over  1,600  acres  of  arable  land, 
and  the  other,  counting  tha  tracts  in  sections 
5  and  6,  of  say  160  acres  of  swamp,  or  wood- 
land, acquired,  presumably,  in  order  to  sup- 
ply the  plantation  with  fuel,  fencing,  and  per- 
haps lumber. 

And,  in  addition  to  the  circumstances  men- 
tioned, there  appears  the  fact  that,  from  the 
date  of  the  sale  to  Alter  in  1881.  untU  this 
stilt  was  filed,  on  December  SO,  1911,  a  period 
of  30  years,  ntitiier  of  the  heirs  ever  suggest- 
ed the  idMi  that  tbe  dlapnted  tract  had  not 
been  included  in  that  sale  and  tn  the  various 
sales  which  followed,  and,  though  Andrew  W. 
Metcalfe  bad,  in  the  meanwhile,  been  deputy 
aheziff,  sbezlfl,  and  tax  ocdlecter,  and  waa 
therefore  in  a  position  to  have  become  in- 
formed oC  his  rights,  he  died  in  18M,  leaving 
■no  real  estate,  w  claim  to  real  estate  In  the 


parish,  so  far  as  appeais  tnoi  tb»  proceed- 
ings In  his  succession. 

[S]  "When  the  intent  of  the  patties  Is 
doubtful,"  says  the  Code,  "the  constroction 
put  upon  It,  by  tbe  manner  in  which  it  has 
been  executed  hj  both,  or  by  one  wltii  the 
■express  or  Implied  assent  of  the  other,  fur- 
nishes a  rule  for  its  interpretation."  O.  C. 
art  1056;  Marcotte  v.  Coco,  12  Rob.  167: 
Fontenot  t.  Manuel,  46  La.  Ann.  1373,  16 
South.  182;  Succession  of  BIdwell,  51  La. 
Ann.  1086.  26  South.  692. 

It  Is  tme  that  In  tbe  meanwhile  also  the 
tract  In  question  had  not  appeared,  with  the 
others  described  in  defendant's  tiOe,  v^n 
the  assessment  rolls,  but  that  waa  for  the 
same  reason  that  it  had  not  appeared  In  the 
title,  to  wit,  It  had  been  overlooked.  As  a 
legal  proposition,  we  are  of  opinion  that  the 
adjudicatees  under  the  Alter  Jndgmmts,  and 
their  immediate  successors,  in  taking  pofaes- 
sion  of  the  property  "known  as  Rota  Qulnta 
Plantation,"  had  taken  possession  of  It,  a5t 
they  had  acqnired  it,  t  e.,  as  part  of  that 
plantation.  The  learned  counsel  for  plain- 
tiffs -argue  that  there  could  have  been  no 
consent,  and  hence  no  contract,  concerning 
property  of  the  existence  of  whldi  the  con- 
tracting parties  were  Ignorant;  but  that  Is 
not  the  law.  The  articles  of  the  Civil  Code, 
to  which  he  has  referred  us.  declare  that: 

"However  general  be  the  terms  in  which  a 
contract  is  couched,  it  extends  only  to  the  things 
concerning  which  It  appears  tbat  the  parties  in- 
tended to  coDtract"  (article  1959);  bat  tbat 
"when  the  object  of  the  contract  ib  an  a^reiraie 
composed  of  many  or  of  different  artides, 
•  •  •  the  •  •  •  aggregate  nama  will  in* 
ciode  all  tbe  particular  articles  which  enter  in- 
to the  composition  of  the  whole."  though  not 
Bpecified  and  even  though  "unknown  to  both  or 
either  of  the  partiea"  (article  1960). 

An  exception  Is  provided  to  the  rule  last 
stated,  however,  in  a  case  where,  although 
the  aggregate  appellatimk  be  used,  it  appears 
from  some  other  part  of  the  contract  that 
the  Intent  of  the  parties  was  "not  to  include 
the  whole,  but  only  that  part  of  which  they 
had  notice.  In  which  event,  such  evident  in- 
tent," says  the  lawmaker,  "shall  correct  tbe 
universality  of  the  description."  And  by 
way  of  illustration  It  is  said : 

"Thus,  in  a  release  of  a  whole  share  tn  a  suc- 
cession, if  there  be  a  reference  to  an  inventory 
as  descriptive  of  what  that  share  is  the  con- 
tract, notwithstanding  tbe  general  terms,  afaall 
he  confined  to  what  is  contained  in  the  inven- 
tory."  Article  10«i. 

It  might,  perhaps,  be  contended  that  this 
case  falls  within  the  exception  thus  provided, 
and  that,  if  a  reference  to  the  inventory,  in 
the  case  of  the  sale  of  a  share  in  a  succession, 
oonflnea  the  contract  to  what  is  contained  in 
the  inventory,  a  fortiori  will  the  enumeration, 
in  the  contract  itself,  of  tbe  paro^  of  land 
said  to  constitute  the  property  mortgaged, 
confine  the  mortgage  to  the  parcels  mentioned 
tn  tbe  (mnmeration.  The  answer  to  that  con- 
tention la  tiiat  the  menthm  of  the  parcels  of 
land  with  wUdt  we  are  conpeined  was  not  In- 
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tended  ae  an  **ennm««tlon,"  In  the  tedini- 
cal  sense  of  tbat  term,  but  was  made  as  one 
part  of  the  description  of  the  prt^rty  In- 
tended to  be  mortgaged,  the  other  parts  of 
which  were  the  statements  of  the  aggregate 
acreage  and  of  the  de^gnatlon  whereby  the 
entire  property  was  known,  and  that  all  the 
parts  are  to  be  construed  together,  and  so 
fkr  as  possible,  harmonized.  In  the  light  of 
the  stuToiuidliig  drcamstances. 

It  wUl  be  obserred  that  the  artlde  of  the 
Code  reads: 

"Such  evident  Intent  shall  correct  the  univer- 
sality of  the  description." 

Bat,  In  tills  Instance,  we  think  the  intent, 
though  perhaps  not  evident  on  the  face  of 
the  Instrument,  has  been  made  evident  by  the 
surrounding  circumstances,  and  that  It  was 
the  reverse  of  that  which  would  be  required 
to  bring  this  case  within  the  exception  to  the 
general  rule  established  by  Act  No.  196. 

It  Is  true  also  tbat  in  1891  Mrs.  Pendleton 
(widow)  and  J.  H.  Pendleton,  as  owners  and 
mortgagors,  with  Norman  F.  THiompson,  as 
mortgagee,  agreed  upon  a  correction  of  the 
description  of  the  property,  "tnown  as  Rota 
Quinta  Plantation,"  whereby  and  wherein 
the  tract  which  bad  bem  sold  to  Stanton  was 
eliminated  (no  attempt  being  made  to  Include, 
the  tract  here  In  dispute  or  the  40.02  acres 
In  section  32),  and  the  aggregate  acreage 
of  the  property,  as  acquired  under  the  Gillls 
&  Co.  and  Pendleton  mortgtgeB,  was  reduced 
from  "about  1,000  acres"  to  1,796.13  acres, 
and  it  was  according  to  tbat  title  and  tbat 
acreage  that  the  property  passed  to  defend- 
ants, whose  Immediate  authors  therefore 
bou^t  It  aa  containing  1,796.13  acres,  and. 
so  far  as  we  are  informed,  got  all  that  they 
boos^tt  as  did  the  defendants;  so  that  the 
loss  resulting  from  the  error  In  the  descrip- 
tI<Hi  In  the  mortgages  appears  to  have  fallen, 
not  on  the  defendants,  but  on  the  Pendletons, 
who  bought  the  property  as  containing 
"about  1,900,"  and  sold  It  as  containing 
l,79ai8,  acres.  It  Is  likewise  true  that  In 
1001  Edward  H.  Oreen  sold  his  undivided 
one-half  Interest  in  the  property  "known  as 
Rota  Quinta  Plantation,**  with  full  warranty 
of  title  (and  on  the  basis  of  1,796.13  acres 
for  the  whole)  to  Mrs.  Ellen  H.  Oreen,  and 
that  by  the  same  act  he  "quitdftimed"  to 
Mrs.  Oreen  his  Interest  (described  as  an  un- 
divided one-half)  In  the  tract  in  dleqpute.  It  is 
further  true  that,  from  1900  to  1911,  the  tract 
in  dispute  was  not  assessed  as  part  of  "Rota 
Quinta,"  but  as  a  separate  property,  and 
was  assessed  as  part  of  the  plantation  for 
the  flrst  time  in  1911,  from  which  we  infer 
tbat  friHn  1881  to  1900  there  were  no  taxes 
paid  on  it  by  d^endants.  On  the  other  hand, 
there  were  no  taxes  paid  daring  that  period 
by  plalntifls,  aor,  as  we  imagine,  have  any 
been  paid  since  then.  If,  however,  the  view 
that  we  hare  taken  of  the  matter  be  correct, 
and  we  hold  It  to  be,  the  facts  thus  recapitu- 
lated are  of  no  interest  to  plaintiffs,  since  It 
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must  follow  that  tb^  were  devested  of  their 
title  to  the  property  In  controversy  by  tlio 
sales  made,  the  one  by  James  A.  Metcalfto 
of  his  Interest  In  1878,  the  other  by  the 
sheriff,  under  the  Alter  judgment.  In  1881. 

In  conclusion,  we  may  say  that  as  the 
Oillls  &  Co.  mortgage  purports  to  show  the 
different  tracts  of  which  the  property  therein 
designated  as  the  "Rota  Quinta  Plantation" 
was  comprised,  and  as  the  tract  held  in  dis- 
pute, though  one  of  them,  was  not  included, 
we  are  of  opinion  that  Its  omission  was  an 
error  In  defendants'  title  which  defendants 
should  have  alleged  as  a  condition  precedent 
to  proving;  but,  though  they  made  no  such 
allegation  and  rested  on  the  mere  averment 
that  the  tract  was  conveyed  as  part  of  "Rota 
Quinta,"  the  evidence  showing,  not  only  that 
it  was  part  of  Rota  Quinta  but  that  It  was 
reasonably  certain  that  it  had  been  omitted 
from  the  mortgage  thronj^  error,  was  ad- 
mitted without  objection,  and  hence  has 
been  considered  as  supplying  the  formal  alle- 
gation of  error  in  the  title. 

[41  Act  No.  58  of  1908.  being  an  "Act  to 
authorize  •  •  •  sulU  to  establish  title 
to  real  estate  where  ntme  of  the  parties  are 
in  *  *  *  actual  possession  of  the  same," 
etc.,  we  think  contemplates  a  anit  In  whlfiti  the 
litigants  come  before  the  court  apon  equal 
terms  and  subject  only  to  the  ordinary  rules 
in  regard  to  the  burden  of  ^ooC,  one  of 
which  Is  that  he  who  alleges  error  la  an 
authentic  act  or  in  any  act  under  whldi  be 
claims  title  to  real  estate  carries  the  burden  , 
of  proving  what  he  alleges.  We  ban  con- 
sidered the  case  from  tbat  ptdnt  of  view  and 
are  of  opinion  that  defendants  have  carried 
the  burden  of  proof,  and  that  the  learned 
Judges  of  the  district  court  and  Court  of 
Appeals,  whose  able  (H;)lnloa  we  i^qpredate, 
have  correctly  decided  tiiat  they  have  tbe 
better  title. 

It  is  therefore  ordered  that  the  demands  ot 
the  applicants  herein  be  rejected,  and  tbia 
proceeding  dismissed  at  their  cost. 


a*o  L«.  M>) 

No.  21944. 

HIBBRNIA  BANE  &  TRUST  00.  T.  SUO- 
OBSSION  OF  CANCniDNNB. 

(Snpittne  Court  of  Louisiana.   Feb.  12.  1917.) 

(Bt/llaiita  bv  the  Court.) 
1.  COBFOBATIONS  <8=>32ij— GUABANTT  ^7(2) 

—  dzbeotoas  —  fxduciabt  rxution  — 

Enowlbooi:. 
^e  directors  of  a  corp(»ratIon  are  charged 
with  knowledge  of  Its  financial  condition  and 
transactions.  They  are  in  the  i>oBition  of  trus- 
tees, and  the  creditors,  like  the  stockholder^  of 
the  corporationt  are  the  cestui  qne  trust.  On 
aecoont  of  that  ficluclary  relation  of  tbe  dirsc- 
tors  of  a  corporation  to  its  creditors,  the  direc- 
tors are  und«-  a  certain  moral  obligation  to 
see  that  the  creditors  of  tlia  corporation  ar« 
paid.  Hence  <Hie  who  signs  a  ocn^ning  gaaiv 
anty  to  be  respcoisible  for  any  loans  oradvaBow 
made  or  to  be  made  to  a  corporation  of  wh^ 
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he  is  a  director  Is  charged  vlth  knowledge  oC 
the  debts  contracted  on  the  falUi  ctf  his  goar- 
an^  and  Is  not  entilled  to  receive  a  formal 
notice  from  the  guarantee  of  the  acceptance  of 
the  contract  of  guaranty  in  order  to  bind  him. 

[EkL  Note.— For  other  cases,  see  CorporaticmB. 
Cent.  Dig.  »  1442,  1457,  1458;  Gaarant7. 
Cent.  Dig.  }  9.] 

2.  Gttarantt  ^=3>21— NonoK  or  Acceptancx 

—Waives. 

Although  one  who  merely  offers  to  become 
a  guajantor  for  the  payment  of  debts  to  be 
contracted  by  a  third  party  is  entitled  to  have 
u»tice  of  acceptance  from  the  guarantee  in  oi^ 
der  to  complete  the  contract,  such  notice  may 
be  waived  by  the  guarantor,  and  the  waiver 
may  be  implied  from  the  language  or  terms 
of  the  instrument  of  guaranty. 

[Ed.  Note.~For  other  cases,  see  Goaranty, 
Cent  Dig.  g  23.] 

3.  GiTABANTT  «=»7C1)— ACCEFKAHOB— NOTICB— 
LlABIUTT. 

One  who  signs  as  guarantor  an  instrument 
whereby  he  declares  tbat  he  binds  himself  to 
an  amount  stated  in  the  instrument,  for  the  pay- 
ment of  an^  indebtedness  of  the  third  party 
named  therein  to  the  guarantee  named  therein, 
whether  existing  or  to""  be  thereafter  incurred, 
expressly  binding  himself  in  soUdo  with  the 
pnncipaJ  debtor  as  if  the  debts  were  contract- 
ed him  in  person,  is  not  entitled  to  be  noti- 
fied oj  the  guarantee  of  the  acceptance  of  the 
guaranty  in  order  to  render  the  guarantor  liable 
for  debts  contracted  on  tiie  faith  ot  the  guar- 
anty. 

[Ed.  Nota.—Tox  other  eases,  see  Gnaranty, 
Cent  Dig.  g  9.] 

4.  OuABAHTT  ^7(1>— OoUFUrnoH  or  GOK- 
TRACT— Notice  of  Acckfitancr. 

When  an  instrument  of  guaranty  has  been 
signed  by  the  guarantor  at  the  request  of  the 
guarantee  and  delivered  by  the  guarantor  to  the 
guarantee  or  to  the  principal  debtor  to  be  by 
him  delivned  to  the  guarantee,  the  contract  of 
guaranty  is  completed  by  the  guarantee's  acting 
upon  it  by  advancing  or  loaning  money  to  the 
principal  debtor  on  the  faith  of  the  guaranty, 
and  the  guarantor  is  not  entitled  to  notice  of 
acceptance  of  the  guaranty  from  'the  guarantee. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
CenL  -Dig.  |  9.] 

B.  Otjarantt  ®=»53(1)— Cohtimuino  Guab- 

ANTT— LlABILITT. 
A  continuing  guaranty,  whereby  the  guar- 
antor binds  himself  for  the  payment  of  such 
debts  as  the  party  named  in  the  instrument  ma^ 
incur  trom  time  to  time,  continues  in  force  until 
it  ia  rev(^ed.  The  guarantor,  under  a  con- 
tinuing guaranty,  is  not  rdeased  from  his  lia- 
bility by  the  fact  that  the  debt  contracted  on 
the  faith  of  the  guaranty  was  discharged  and 
revived  during  the  term  of  the  guaranty. 

[Ed.  Note.~Fdr  other  eaaas,  see  GnarantT, 
Cent  Dig.  SS  64.  66.] 

e.  GUAKAKTY   «=>38(2)   —  CONaTKUOnOH  — 

Continuing  Guabantt. 
Although  the  amount  of  the  liability  of  the 
guarantor  be  limited,  if  the  time  be  not  ez- 
preesly  limited,  the  instrument  is  a  continuing 
guaranty,  to  the  amount  for  which  the  liability 
of  the  guarantor  is  limited,  if  the  language  of 
the  instrument  shows  that  the  purpose  was 
to  give  a  Btanding  credit  to  the  principal  d^tor 
to  be  used  from  time  to  time. 

[Ed.  Note.— For  otbw  cases,  see  Guaranty, 
Cent.  Dig.  }  47.] 

7.  Guabantt  «=:»53(1)-^ELBAbb— Bxtehszoit 
OF  Excess  Cbedit. 
In  the  absence  of  an  express  stipulation 
that  the  guarantor  shall  be  released  from  liabil- 
ity in  the  event  the  guarantee  extends  credit  to 


the  principal  debtor  beyond  tite  amoont  stipulat- 
ed, uie  goarantOT  Is  not  released  by  the  men  tact 
that  credit  is  extended  beyond  the  limit  ot  the 
guarantor's  liability.  In  such  case  the  gaaran- 
tor  is  liable  to  the  amount  stiiHilated,  tboiigh 
not  for  the  excess. 

_[Ed.  Note.— For  other  eases,  see  Ooaranty. 
Cent  Dig.  S8  64.  66.] 

8.  OiTASANTT  4=»77(2)  —  luBiLiTr  —  Cozf m- 

TION   PrKCEDBNT  —  FBOCEEDINa  AOAIKST 

Principal  Debtob. 
If  the  guarantor  expressly  declares  in  the 
instrument  of  guaranty  that  he  binds  himself 
in  solido  with  the  principal  debtor  as  If  the  ob- 
ligation were  contracted  by  him,  the  guaran- 
tor, in  person,  the  latter  is  not  entitled  to  the 
plea  of  discussion  or  to  require  the  guarantee 
to  proceed  against  the  principal  debtor  before 
proceeding  against  him,  the  guarantor. 

[Ed.  Note.— For  other  cases. 
Cent  Dig.  {  89.] 

Appeal  from  Twenty-Seventb  JacUdal  Dis- 
trict Court,  Parish  of  Assnuipticni;  Oiarlea 
T.  Wortham,  Judge. 

Action  by  the  Hibemla  Bank  &  Trust  Com- 
pany against  the  Sticcession  of  Leo  Can- 
clenne.  Judgment  for  plaintiff,  and  the  ad- 
ministratrlz  of  the  snccession  appeals.  Af- 
firmed. 

Marks,  Le  Blanc  &  Talbot,  of  Napoleon* 
Title,  and  Grant  &  Grant,  of  New  Orleans, 
for  appeliant  McCloskey  ft  Benedict  and 
Frank  Wm.  Ilart,  all  of  New  Orleans,  for 
appellee. 

O'NIELU  J-  The  administratrix  of  the 
succession  of  Leo  Candenne  has  appealed 
from  a  Judgment  rendered  against  the  snc- 
cession  for  the  sum  of  $15,000,  with  legal  In- 
terest from  judicial  demand. 

The  suit  was  upon  two  written  Instmments 
dated,  respecUvely,  the  16th  of  August,  1911, 
and  the  23d  of  September,  1011,  signed  by 
IjCO  Candenne,  for  $7,600  each,  purporting 
to  guarantee  the  payment  of  any  Indebted- 
ness to  that  amount  dne  or  to  become  due  to 
the  Hibemla  Bank  &  Trust  Company  by  the 
Sugar  Planters'  Storage  ft  DlstrlhuUng  Com- 
pany. The  Instrummts,  being  on  printed 
forms  famished  by  the  bank,  are  Identical, 
except  as  to  tbcs  date.  In  the  following  copy 
of  one  of  them  the  words  and  figures  written 
with  a  pen  are  produced  In  itaUcs,  to  distin- 
guish them  trom  the  printed  matter  In  the 
form  of  the  Instruments,  yix.i 

"Continuing  Guaranty. 

"In  ccmsideration  of  the  giving  of  credit  to 
Sugar  Planters'  Storage  <£  DistribuHitg  Co. 
hereby  give  this  c<mtinuing  guaranty  to  the 
Hibemia  Bank  ft  Trust  Company,  New  Or- 
leans, La.,  for  the  payment  in  full,  together 
with  all  interest  fees,  and  charges  of  what- 
ever natore  and  kind,  of  any  indebtedness  of 
said  eomponv  to  said  Hibemla  Bank  ft  Trust 
Company,  up  to  the  amount  of  teventy-five 
hundred  doUars,  whether  on  open  account  or 
evidenced  by  noto.  secured  or  unsecured,  dne 
and  owing  at  the  present  time,  or  that  hemft- 
er  may  be  due  and  owing  by  Sugar  Planter^ 
Storage  <£  Distributing  Company,  /.  holding  my- 
self,  my  heirs  and  aligns,  in  soUdo  with  the 
said  oompanv  responsible  for  the  said  obliga- 
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tiona,  precisely  as  if  the  same  had  been  con- 
tracted and  dae  or  owing  me  In  peratm ;  and, 
waiiring  pleas  of  discussion  and  dlviBion,  / 
agree  to  pay  upon  demand  at  any  time,  the  full 
amount  due  by  said  company  to  said  bank,  up 
to  the  amount  of  this  guaranty,  together  with 
interest  and  charges,  becoming  subrogated  in 
the  event  of  payment  in  full  by  me  to  the  daim 
of  said  bank,  together  with  whatever  security 
it  may  bold  against  said  indebtedn«». 

"This  done  end  signed  thia  2Sd  day  of  Sep- 
tember, 1911, 

** Witness:  [Signed]   L.  Oandmute. 

"[Signed]   BmHe  Canoianne.". 

The  defenses  to  tbls  suit  are  as  foUows, 
Tiz.: 

First.  That  Leo  CaBdeiine's  signature  to 
the  instruments  was  obtained  by  the  Sugar 
Planters'  Storage  &  Distributing  Company  by 
fraud  and  misrepresentation,  when  the  latter 
was  not  legally  incorporated  and  was  insol- 
vent, to  the  knowledge  of  the  plaintiff. 

Second.  That  each  of  the  Instruments  sued 
on  Is  a  nudnm  pactum,  because  the  bank  did 
not  give  notice  to  Leo  Oandenne  of  an  ac- 
ceptance of  his  guaranty  or  offer  of  guaranty, 
and,  in  fact,  did  not  accept  the  same,  and 
hence  there  was  no  obligation  on  the  part 
of  the  bank  to  loan  or  advance  money  to  the 
Sugar  Planters*  Storage  &  Distributing  Com- 
pany after  the  signing  of  the  Imrtrumenta. 

Third.  That  whatever  indebtedness,  If  any, 
was  due  to  the  bank  by  the  Sugar  Planters' 
Storage  &  Distributing  Company  before  the 
instruments  were  signed  by  Leo  Canclenne 
faas  since  been  paid  and  satisfied  by  collec- 
tions made  by  the  bank  from,  oi  tor  account 
of,  the  Sugar  Planter^  Storage  &  Distrlbut* 
ing  Company. 

Fourth.  That  the  plaintiff  has  no  cause  or 
rl^t  of  action  against  the  defendant  with- 
out having  obtained  Judgment  against,  and 
without  having  discussed  and  exhausted  the 
property  of,  the  Sugar  Planters'  Storage  & 
Distributing  Company,  and  that  no  Judgment 
•can  be  obtained  against  the  latter  in  this 
suit,  because  the  company  Is  not  a  party 
liereta 

Taking  up  the  d^enses  in  tbe  order  stated 
above,  we  find  no  merit  whatever  In  the 
first  oC  them.  The  instrumrats  sued  on  were 
fllgned  by  Leo  Oandenne  voluntarily  and 
.with  full  fenowled^  (tf  the  reQMnslblU^  be 
was  tncnrrlng.  The  allegation  that  the  Sug- 
ar Planters*  Storage '&  Distributing  Com- 
pany was  not  legally  incorporated  is  not 
borne  out  Ijy  the  evldatce  and  would  be  un- 
important to  the  Isniea  In  tfila  case.  If  troB. 
Leo  Oandenne  was  one  of  the  directors  of 
the  company  oontinnoualy  from  the  time  of 
Its  Incorporation  until  llquidatoni  were  ap- 
pointed to  settle  its  affairs.  He  was  present 
at  Che  meeting  of  the  board  of  directors  at 
which  one  of  its  officers  explained  the  propo- 
sition of  tbB  Hlbwnla  Bank  ft  Trust  Oom- 
pany  to  have  the  directors  sign  the  continu- 
ing goazantleSt  of  which  Mr.  Oandenne  aft- 
erward signed  the  two  sued  on.  There  Is 
evidence  to  tiie  tOact  that,  when  Mr.  Gandoi- 


ne  signed  the  InstrumeutSi  cmly  the  amount, 
¥7,500,  was  written  In  the  printed  form,  and 
that  he  said  he  was  signing  only  as  a  matter 
of  form.  It  also  appears,  however,  that  the 
idea  expressed  at  the  previous  meeting  of  the 
board  of  directors  that  the  signing  of  these 
Instruments  was  only  a  matter  of  fqrin  was 
based  upon  the  belief  that -the  guarantors 
would  be  fully  protected  by  the  pledges  that 
were  afterwards  made  to  the  HIbemia  Baok 
&  Trust  Company  of  certain  molasses  bought 
with  the  funds  loaned  by  the  bank  on  these 
guaranties.  The  binding  effect  of  signing  as 
guarantor  or  surety  with  such  an  under- 
standing was  recognized  In  the  decisions  in 
Interstate  Trust  &  Banking  Co.  v.  Irwin,  138 
La.  337,  70  South.  317,  and  First  State  Bank 
V.  Davis  et  al.,  139  La.  723,  72  South.  186. 

Mr.  Canclenne  delivered  the  Instnunents 
to  the  manager  of  the  Sugar  Planters'  Stor- 
age  &  Distributing  Company  to  be  turned 
over  to  the  bank;  and  all  of  tlie  writing  on 
them  was  done  before  they  were  delivwed  to 
the  bank.  Mr.  Oandenne  knew  that  the  bank 
would  not  accept  bis  guaranty  only  aa  a  mat- 
ter of  form. 

[1]  The  question  of  solvency  or  Insolvency 
of  the  Sugar  Planters'  Storage  &  Distribut- 
ing Company  at  the  time  these  guaranties 
were  signed  Is  a  matter  of  no  importance 
whatever.  The  evidence  shows  that  the  cap- 
ital stock  of  the  corporation  was  paid  in,  but 
that  the  corporation  had  no  funds  with  which 
to  boy  molasses  except  what  money  it  bor- 
rowed flrom  the  HIbemia  Bank  ft  Trust  Oom- 
pany.  It  was  to  secure  the  loans  made  and 
to  be  made  for  that  purpose  that  these  guar- 
anties were  signed.  It  Is  presumed  that  Mr. 
Oandenne,  aa  a  director  of  ttie  Si^r  Pint- 
ers* Storage  ft  Distribntlng  Company,  bad 
knowledge  of  Its  financial  condition  and 
transactions  Tbe  directors  ot  a  corporation 
are  tmstees,  and  Its  creditors,  like  the  stocfe- 
holdere,  are  fbB  cestui  que  tarnst  On  account 
of  tbat  fldndary  relation  of  the  directors  to 
the  corporatlcm  and  to  Its  creditors,  the  di- 
rectors ere  under  a  oert^n  moral  obligation 
to  see  tbat  Its  credltora  are  paid.  See  Bras- 
bear  T.  Alexandria  Cooperage  (Jo.,  60  La. 
Ann.  BS»,  28  SooCh.  S40:  OahlU  T.  People's 
Slau^tedionse  ft  Befrigeratlng  Co.,  47  La. 
Ann.  148S,  17  South.  784;  Hancock  v.  Hol- 
broiA,  40  La.  Ann.  S3.  8  Booth.  8K1;  Frell- 
sen  T.  Strader  Cypress  Ca,  110  La.  877,  84 
South.  SI7 ;  Cochran  t.  Ocean  Dry-Dock  Co., 
30  La.  Ann.  1866;  Jackson  v.  Ludellng,  21 
WalL  616.  22  L  Bd.  492;  Drury  v.  Cross,  7 
WalL  299.  19  L  BkL'40;  Twin-Lick  OU  Co. 
V.  Marbnry,  91  U.  S.  587,  23  L.  Ed.  82& 
Hmce  the  directors  are  (barged  with  knowl- 
edge of  the  contractual  obllgatloul  of  the 
corporation. 

[2-4]  With  r^rd  to  the  second  defense  it 
is  conceded  by  tlie  plaintiff  that  the  bank  did 
not  notify  Mr.  Oandenne  of  its  acceptance  of 
his  contract  of  guaranty.  The  bank  did  ac- 
cept  the  guaranties  and  acted  upon  them  by 
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making  ftirther  loans  to  the  Sngar  Planters* 
Storage  &  Distributing  Company.  Our  opin- 
ion Is  that  It  was  not  necessary  for  the  bank 
to  notlf;?  the  guarantor  of  the  acceptance  of 
his  giiaranty,  for  the  following  reasons:  (1) 
The  Instmments  were  not  mere  offers  to 
guarantee  the  Indebtedness  of  the  Sugar 
Planters'  Storage  &  Distributing  C!ompany, 
but  were  direct  and  absolute  promises  on  the 
part  of  the  guarantor  to  be  responsible  In 
solldo  with  the  company  for  its  debts  to  the 
amotmt  stated  In  the  Instruments,  and  waiver 
of  notice  of  acceptance  is  implied  from  the 
terms  of  the  instruments;  (2)  the  guarantor 
In  this  case,  having  been  a  director  of  the 
corporation  whose  debts  he  guaranteed,  la 
charged  with  knowledge  of  the  debts  con- 
tracted by  thb  corporation  on  the  faith  of  his 
guaranty;  (3)  the  Instalments  sued  on  were 
executed  and  delivered  at  the  request  of  the 
plaintiff  bank,  and  their  execution  and  de- 
livery to  the  bank  was  an  acceptance  of  the 
latter*8  pnqposltlon  and  completed  the  con- 
tract of  gtnranty. 

In  support  of  the  proposition  that  it  was 
necessary  for  the  bank  to  give  notice  to  the 
guarantor  of  the  acceptance  of  the  guaranty, 
In  order  to  complete  the  contract  and  hold 
the  guarantor  liable  under  it,  the  def«idant*s 
counsel  dte  the  following  as  authority,  viz.: 
Bank  of  Illinois  v.  Sloo  &  Byrne  et  al.,  16 
Lft.  539,  35  Am.  Dec.  223;  Lachman  ft  Jacob 
V.  Block  &  Bra,  47  La.  Ann.  505,  17  South. 
153,  28  L.  R.  A.  255;  Douglas  et  al.  v.  Reyn- 
olds, Byrne  &  Co.,  7  Pet.  113,  8  L.  Ed.  626; 
Davis  Sewing  Machine  Co.  v.  Richards,  115 
U.  8.  624,  6  Sup.  Ot.  173,  29  L.  Ed.  480. 

In  Bank  of  Illinois  v.  Sloo  &  Byrne  et  al., 
16  La.  539,  35  Am.  Dec.  223.  Sloo  ft  Byrne,  in 
New  Orleans,  addressed  a  letter  to  the  cash- 
ier of  the  bank  at  Alton,  III.,  authorizing  A. 
Or.  Sloo  ft  Co.,  <^  Alton,  m.,  to  draw  on  them, 
Sloo  ft  Byrne,  at  such  times  and  for  such 
sums  as  might  suit  the  convenience  of  A.  O. 
Sloo  ft  Co.,  to  the  amount  of  $50,000.  The 
&tm  of  Shields.  Turner  ft  Rensbaw  and  ttie 
firm  of  A.  W.  ft  R.  M.  Haines  signed  tha  fcd- 
lowlng  guaranty,  written  upon  or  midear  the 
letter  of  credit,  viz.: 

"We  do  hereby  guaranty  the  pnQCtaal  pay- 
ment of  any  bill  drawn  and  negotiated  nptm  the 
faitii  of  the  within  letter." 

It  was  held,  citing  Douglas  v.  Reynolds,  7 
Pet.  113,  8  L.  Ed.  626,  that  Shields,  Turner 
ft  Renshaw  and  A.  W.  &  R.  M.  Haines  were 
entitled  to  notice  from  the  bonk  If  the  lat- 
ter accepted  the  guaranty.  Not  only  did  the 
form  of  the  guaranty  require  notice  to  the 
guarantors,  but  the  circumstances  were  such 
that  credit  mlght  have  been  given  on  the  orig- 
inal letter  of  credit,  signed  by  Sloo  ft  Byrne, 
and  not  on  the  faith  of  the  guaranty  signed 
by  Shields,  Tomer  ft  Renshaw  and  A.  W. 
ft  R.  M.  Haines.  Hence  It  was  necessary,  to 
constitute  a  contract  between  the  bank  of 
Illinois  and  the  guarantors,  Shields,  Turner 
ft  Roishaw  and  A.  W.  ft  R.  M.  Haines,  that 
ttieae  gnarantcmi  diovld  be  notlfled  if  the 


bank  accepted  the  proposition  of  Sloo  ft 
Byrne.  The  reasons  for  the  decision  render- 
ed In  that  case  can  have  no  appllcatlw  to 
the  form  and  t^rms  of  the  guaranties  signed 
by  Leo  Candenne.  Nor  did  it  appear  that 
the  guarantors  In  the  case  dted  were  charge- 
able with  knowledge  of  the  financial  trans- 
actions of  A.  G.  Sloo  &  Co.,  or  that  the 
guaranty  was  executed  at  the  request  of  the 
guarantee,  the  State  Bank  of  Illinois. 

In  Lachman  ft  Jacob!  v.  Block  ft  Bro.,  47 
La.  Ann.  505,  17  South.  163,  28  L.  B.  A.  255. 
the  Instrument  sued  on  was  not  a  direct 
promise  to  pay  the  debt  of  the  third  party, 
but  was,  in  precise  terms,  an  offer  or  agree- 
ment to  become  surety.  Hence  the  decision 
tliat  the  party  who  proposed  to  become  a 
guarantor  for  debts  to  be  contracted  by  the 
other  party  was  entitled  to  n6tlce  If  his  prop- 
osition or  agreement  was  accepted  by  the 
guarantee  can  have  no  application  to  the 
form  of  the  guaranties  sued  on  In  the  pres- 
ent case.  The  signing  of  the  agreement  to 
become  surety  In  that  case  was  not  done  at 
the  request  of  the  guarantee,  nor  was  the 
guarantor  chargeable  with  knowledge  of  the 
debts  contracted  by  the  third  party  for 
whom  the  guarantor  agreed  to  become  surety. 

In  the  case  of  Douglas  et  al.  v.  Reynolds, 
Byrne  &  Co.,  7  Pet  113,  6  L.  Ed.  626,  not  only 
was  the  instrumrat  sued  on  a  mere  offer  to 
become  surety  for  a  third  party,  but  it  was 
a  conditional  offer,  depending  upon  whether 
that  third  party  would  require  the  aid  to  be 
given  him  by  the  proposed  guarantee.  It  was 
a  letter  of  credit  addressed  to  Reynolds^ 
Byrne  ft  Co.,  thus: 

"Gentlemen:  Our  Mend,  Mr.  Cfaetter  Harlng, 
•  •  •  may  require  your  aid,  from  time  to 
time,  either  by  acceptance  or  indorsement  of  bis 
paper,  or  advances  in  cash;  in  Order  to  save 
you  from  barm  by  so  doing,  we  do  hereby  bind 
ourselves,  severally  and  jointly  to  be  respon- 
sible to  you  at  any  time,  tor  a  sum  not  exceed- 
ing dght  thousand  dollars,  riiould  the  nid 
Cheater  Haring  fs^  to  do  ao." 

The  decision  that  the  party  proposing  to  be- 
come surety  for  Chester  Harlng  In  the  event 
he  should  require  the  aid  of  the  proposed 
gnanmtee  was  entitled  to  notice  of  the  ac- 
ceptance of  the  propositI<m  can  have  no 
application  to  Oie  form  of  guaranty  In.  the 
case  befrae  us.  Besides,  tte  signing  of  the- 
instrument  in  tlie  case  last  cited  was  not 
done  at  the  requeBA-of  the  guarantee,  nor 
was  the  signer  of  the  instrument  chargeable 
with  knowledge  of  the  debts  contracted  on 
the  faltti  of  the  Instrumoit 

In  the  ease  of  Davis  Sewing  Maciilne  Ok 
T.  Blchards.  US  U.  S.  624,  6  Sop;  Ot  173, 
29  L.  Ed.  480,  the  Inatrumait  sued  w  was 
h^  to  be  a  mere  oflter  to  become  snre^  or 
guarantor.  In  tlie  following  eo^  of  the  bj^I- 
labna  we  put  in  italics  an  expreseioa  whidb 
makes  the  dedaloa  inapplicable  to  the  ease 
b^ore  na,  Tlx.: 

"The  guaranty  signed  by  the  gturantor 
wiihout  any  previou*  regtMt  of  the  other  par- 
ty, and  in  his  absence,  for  no  ctniaideration  mov- 
ing  between  them  except  fatnre  advanoae  to  b4 
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iDad«  to  the  principal  debtor,  *  *  *  is  In 
legal  effect  an  offer  or  propoml  on  the  part  of 
fbe  guarantor,  needing  an  accevtanca  ■  *  * 
to  complete  Uie  contract." 

In  Davla  t.  Wells  rargo  ft  Cbn  104  V.  8. 
1B9.  26  U  Bd.  686|  the  doctrine  applicable  to 
tbe  case  heUm  ns  was  stated,  tIe.: 

"TSie  rule  requiring  notice  of  the  acceptance 
of  a  guaranty,  and  of  an  intention  to  act  un- 
der it,  appUee  only  in  those  cases  where,  in 
legal  effect,  the  Instrument  is  merely  an  offer 
or  proposal,  acceptance  of  which  by  the  guar- 
antee is  necessary  to  that  mutual  assent  with- 
ont  which  there  can  be  no  contract."  ' 

"If  the  guaranty  is  made  at  the  request  of 
the  guarantee,  it  then  becomes  the  answer  of 
the  guarantor  to  a  proposal  made  to  him,  and 
Its  delivery  to  or  for  the  use  of  the  guarantee 
completes  the  communication  between  them  and 
eosatltutes  a  contract  The  same  result  follows 
where  the  agreement  to  accept  b  ctmtemporane- 
ooB  with  the  guaranty  and  constitutea  ita  con- 
sideration. It  must  be  BO  *  *  *  where  the 
instrument  is  in  the  form  of  a  bilateral  con- 
tnct,  •  •  •  or  whidi  otherwise  creates 
its  recitals  a  privity  between  the  guarantee 
and  goarantor.  In  each  of  these  cases  the  ma- 
toal  assent  of  the  parties  is  either  expressed  or 
necessarily  implied." 

"Where  a  guaranty  declares  that  the  guar- 
antor thereby  guaranties  onto  the  guarantee, 
unconditionally  at  all  times,  any  advances,  etc., 
to  a  third  person,  notice  of  demand  of  pay- 
ment, and  tne  default  of  tiie  debtor  is  waived, 
as  well  as  notice  of  the  amount  of  the  advances 
when  nAde,  whoi  .either  or  both  would  other- 
wise be  required." 

The  doctrine  expressed  In  Darls  v.  Wells 
Pargo  &  Oa,  snpra,  whlob  Is  directly  applica- 
ble to  tbe  case  before  ns,  was  not  overrnled, 
bat,  oa  the  contrary,  was  expressly  affirmed 
In  the  later  case  relted  upon  by  the  defend- 
ant here,  Darts  Sewing  Machine  Co.  v.  Bich- 
arda*  anpra.  In  tU«  latter  case  It  was  said 
that  the  decision  depended  upon  th«  applica- 
tion of  tile  rales  of  law  stated  In  DaTls  t. 
Wells  Fargo  A  Ca,  and  the  rules  were  sum- 
med up  as  follows: 

"A  contract  vi  gnaranty,  like  ererj  other 
contract,  can  CHiIy  be  made  by  the  mutual  as- 
sent of  the  parties.  If  the  guaranbr  is  signed , 
by  the  guarantor  at  the  request  of  the  other 
party,  or  it  tbe  hitter's  ^reement  to  accept  is 
contNoporaneous  with  the  guaranty,  or  if  the 
receipt  from  him  of  a  valuable  consideration, 
however  small,  is  acknowledged  In  tbe  guaran- 
ty, the  mutual  assent  is  proved,  and  the  ddiv- 
ery  of  the  guaranty  to  him  w  for  his  ns*  cosa- 
pletes  the  contract.  But  If  the  guaranty  is 
signed  by  the  guarantor  .without  any  request 
of  the  oUier  party,  and  In  his  absence,  for  no 
consideraticHi  moving  between  them  except  fu- 
ture advances  to  be  made  to  the  principal 
debtor,  the  guaranty  is  in  legal  effect  an  offer 
or  proposal  on  the  part  of  the  guarantor,  need- 
ing an  acceptance  by  the  other  party  to  com- 
plete the  contract" 

That  dlatirtctioD,  between  a  mere  offer  to 
become  a  guarantor,  which  requires  notice  of 
acceptance  by  tbe  guarantee  to  the  guarantor 
to  complete  the  contract,  and  a  direct  promise 
or  guaranty  to  pay  the  debt  of  a  third  party, 
whereby  the  notice  is  either  expressly  or 
iinplledly  waived,  has  been  recognized  by  this 
conrt.  In  the  case  of  Peoples'  Bank  v.  Le- 
marle,  106  La.  429,  81  South.  138,  It  was  said 
that  notloa  of  acceptance  of  gnaranty  may 
h%  vaiTed     ttw  form  of  tbe  Inatrnmoit  or 


be  implied  from  its  terms.  In  that  case  no- 
tice of  acceptance  of  the  goaran^  by  the 
guarantee  bank  was  not  given  to  the  guaran- 
tor, nor  was  tbe  notice  expressly  waived,  bat 
tbe  waiver  was  Implied  from  the  terms  and 
form  of  the  InstmmeDt  To  the  same  effect 
are  the  decisions  In  Louisiana  &  Western 
Ry.  Co.  T.  DiUard  et  al.,  61  La.  Ann.  1484, 
26  South.  451,  and  Qeitmann  Co.  r.  K.  C. 
Southern  By.  Co.,  186  La.  826,  67  South. 
895. 

{5,  II  With  regard  to  the  third  deioise  to 
this  suit,  the  evidence  shows  that  tbe  Sugar 
Planters'  Storage  &  IMstrDmting  Company  is 
indebted  to  the  plaintiff  for  an  amount  ex- 
ceeding $15,000,  The  transcript  of  the  ac- 
count <tf  tbe  company  with  the  bank,  filed  by 
tbe  plaintiff  in  response  to  the  defendant's 
prayer  for  oyer,  discloses  that  collections 
were  made  by  the  bank  at  various  times  and 
applied  to  the  credit  of  the  Sugar  Planters* 
Storage  &  Distribnting  Company ;  but  it  does 
not  aintear  that  the  account  was  ever  balanc- 
ed or  that  the  Indebtedness  was  ever  reduced 
■below  the  amount  at  tba  guaranties.  In 
our  opinion,  it  would  make  no  difference  In 
the  defendant's  UabUity  if  tbe  debt  was  dis- 
charged and  lertTed  by  tb»  transactUxia  had 
between  tbe  bank  and  tbe  Sugar  Planters' 
Storage  ft  DlatrUmtlng  Company  after  Unse 
guaranties  weie  giTai,  bat  before  the  suit 
woe  filed,  because  they  are  oontlnnlng  guar- 
anties. They  are  so  declared  and  described 
In  the  instmment,  and  are  so  diaracterlzed 
by  fh^  language,  evm  wltfliout  the  express 
declaration^  In  one  ct  the  cases  cited  by  the 
d^Ssndants  oonnsei,  that  of  Douglak  et  al.  v. 
Beynolds,  Byxne  ft  Ga,  T  Pet  122»  8  H  Ed. 
630,  tbe  gnaianty  was  held,  to  be  a  continuing 
gnaranty  because  the  language  showed  that 
the  parties  cmtemplated  mmre  than  one 
transacUon  by  the  ose  of  the  terms  "fnmi 
time  to  time." 

The  learned  ooonedi  for  the  defendant  con- 
tend tiiat  tbe  Instruments  sued  on  In  this 
case  cannot  be  r^arded  as  continuing  guai^ 
antles  because  the  amount  of  the  guarantor's 
liability  is  limited.  It  is  not  inoonsistent 
for  a  contract  of  guaranty  to  be  limited  In  the 
amount  at  the  liability  of  the  guarantor  and 
ytA  be  continuing  or  unlimited  in  time.  The 
rule  laid  down  In  20  Cyc.  1440,  citing  Math- 
ews T.  Phelps,  61  Ulch.  S27,  28  N.  W.  108. 
1  Am.  St.  Rep.  081,  and  Kimball  Oa  v.  Bak- 
er, 62  Wis.  626^  22  N.  W.  780,  U  that,  al- 
tboni^  the  amount  of  the  liability  of  tbe 
guarantor  be  limited,  if  the  time  is  not;  ex- 
pressly limited,  tbe  guaranty  is  nevertheless 
a  continuing  gnaranty,  to  the  amount  for 
which  tbe  UabUity  of  the  guarantor  is  limit- 
ed. If  the  terms  of  the  instmment  Indicate 
tliat  tbe  pnrpose  was  to  give  a  standing  credit 
to  the  principal  debtor  to  be  used  from  time 
to  time. 

[7,  t]  In  tills  connection  the  learned  coun- 
sel for  the  defendant  advance  the  argument 
la  thehr  brief  timt  Ihe  effect  of  the  bank's 
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exiending  credit  to  the  Sugar  Flantraa*  Stor- 
ase  &  Dlstrttmtliv  Otsnpany  bepond  tlie 
amount  <tf  the  gaaranty  was  to  release  the 
fuaiantor  from  aU  UaMlitr.  ta  support 
thereof  they  dto  Spencer  <m  Snret^Adp,  p. 
137,  par.  lOL  But  the  vtew  expressed  hy  the 
anthmr  Is  mtlrely  against  thdr  oontenticai, 
Tlx, :  In  the  absence  of  an  express  stlpnlatlOD 
that  the  liability  of  the  guarantor  la  to  de- 
pend upon  credit  not  being  extended  to  the 
ptindpal  debtor  beyond  the  amount  stipulat- 
ed, the  guarantor  Is  not  rellered  from  his  ob- 
ll^tlon  to  the  amount  stipulated  by  the  mere 
fAct  that  credit  Is  extended  to  the  jHlnclpal 
debtor  b^ond  the  amount  to  which  the  guar- 
antor's liability  is  llndted.  In  Buch  case  the 
guarantor  is  liable  to  the  amount  stipulated, 
but  not  for  the  excess. 

The  fourth  defense,  that  the  plalntUt  has 
no  cause  or  right  of  action  agalmrt  flie  guar- 
antor without  baring  proceeded  against,  and 
discussed  and  exhausted  the  property  of,  the 
prlndpal  dtitttor.  Is  destroyed  by  the  fact 
that  the  Instrumento  sued  on  contain  on  ex- 
press waiver  of  the  plea  of  discnsdon  and  di- 
vision and  dedare  that  the  guarantor  la  lia- 
Ue  In  solido  with  the  principal  debtor,  the 
same  as  if  the  obligation  had  hem  omtracted 
by  the  guarantOT  in  person.  Artlde  20&4,  B. 
C  O.,  provides  that  the  creditor  ot  an  obliga- 
tion contracted  in  solido  may  proceed  against 
any  odb  of  the  debtors,  and  the  defendant 
will  not  be  entitled  to  a  plea  of  discussion  or 
division.  And  artlde  SMS,  R.  0.  C,  declares 
that  a  surety  who  has  renounced  the  plea  of 
discossion  or  bound  himself  in  solido  and 
jointly  with  tbe  prlndpal  debtor  la  not  enti- 
tled to  a  seizure  and  discussion  of  the  prop- 
erty of  the  principal  debtor,  or  to  demand 
that  tbe  creditor  proceed  against  the  prlnd- 
pal debtor  before  proceeding  against  him,  the 
surety.  See,  also.  Bank  v.  Sloo  &  Byrne  (on 
rehearing},  16  La.  544,  35  Am.  Dec.  223. 

Our  c(Hidnslon  Is  that  there  Is  no  merit  In 
any  of  the  defenses  made  to  this  suit,  and 
that  the  judgment  appealed  from  is  correct. 

The  judgm«it  appealed  from  la  affirmed  at 
the  cost  of  the  appellant. 


OU  Hln.  ITSi 
SICK  et  at  v.  CITT  OF  BAT  ST.  LOUIS. 
(No.  10458.) 

(Supreme  Court  of  Mississippi,  Division  B. 
Feb.  19,  1917.) 

1.  MUNICIPAI.     COBFOUTIONS     «S»018(1)  — 

Bonne— IssTJXS. 
Laws  1916,  c.  287,  authorises  tbe  city  of 
Bay  St.  Louis  to  issue  bonds  in  the  sum  of 
f^JO.OOO  or  BO  much  thereof  as  may  be  neces- 
saiT,  and  to  levy  a  special  tax  to  pay  the  bonds 
and  interest  not  exceeding  10  mills  on  tbe  dol- 
lar for  the  purpose  of  building  a  sea  walL  The 
act  is  silent  as  to  how  the  bonds  are  to  be  is- 
sued and  as  to  how  the  sea  wall  is  to  be  con- 
structed. Laws  1914,  c  147,  applying  to  all 
municipalities,  dedares  tbat  when  bonds  are 
issoed'in  excess  of  7  per  cent  of  tbe  assessed 
valuation  of  the  property  of  a  munldpality,  the 


auestion  must  be  submitted  to  and  ratified  by 
tie  qualified  voters  before  such  issuance  shall  be 
made.  HOd  that  as  the  act  ot  1916  is  a  mere 
enabling  act,  conferring  upon  the  dty  of  Bay 
St  Louis  adBitional  power  for  the  issuance  of 
bonds,  the  bonds  cannot  be  Issued  without  the 
election  provided  for. 

[Ed.  Note.— For  other  cases,  see  Munldpa) 
Corporations,  Cent  Dig.  }  1910.] 

2.  Municipal  ConFOBATioKa  ^9213— Ovvi- 

CERS— VAUDITT  OF  ACTS. 

Bond  commissioners  appointed  by  the  mayor 
anci  board  of  aldermen  of  a  dty  to  construct 
a- sea  wall  for  which  bonds  were  to  be  issued 
are,  the  municipal  charter  providing  for  their 
appointment,  at  least  de  facto  officers,  and  un- 
der Code  1906,  S  3473,  their  acts  are  valid,  and 
their  right  to  the  office  can  be  questioned  only 
by  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fS  573,  674.] 

5.  MnniciPAL  Gobfobationb  0=»46— C^b- 

TER— AjIEROMENTS. 

The  board  of  aldermen  and  the  mayor  of  a 
dty  need  not  readopt  a  charter  amendment  and 
enter  it  on  their  minutes  after  its  publication 
and  approval  by  the  Governor  and  Attouncy 
General,  tbe  first  adoption  by  tbe  board  and  ap- 
proval by  tbe  electors,  together  with  its  recorda- 
tion on  the  ordinance  book  after  approval  by  the 
Governor,  being  sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  12^125.] 

4.  MuNiciPAi.  Corporations  4=»284(5)— Pub- 
lic IhPBOVSUENXS— ASSBSSMKNTS.  • 
There  being  no  constitutional  assessor  for 
munidpalities,  the  power  to  assess  special  ben- 
efits on  account  of  a  sea  wall  conslracted  by  a 
municipality  may  be  conferred  on  bimd  commis- 
sioners appointed  by  the  board  of  alderman  and 
mayor  to  construct  the  walL 

[Ed.  Note. — For  other  cases,  see  Munidpol 
Corporations,  Cent  Dig.  I  756.] 

6.  Municipal  Cobpobatiohs  €=>412— Pcbuo 
Impbovemkntb— What  Abe. 

A  sea  wall  to  protect  a  city  from  tides  and 
fioods  is  a  public  improvement  for  wliich  tfae 
city  can  lay  an  ad  valorem  tax  on  the  whole 
property  of  the  municipality. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  1013.] 

6.  Municipal  (Tobpobatiohs  €=>455— Publio 
Impboveuents— Special  Benefits. 

A  dty  cannot  arbitrarily  assess  spedal  bat* 
efits  against  property  owners  for  improvements, 
but  Bucb  assessments  must  be  reasonable,  hav- 
ing reference  to  the  benefit  conferred,  and  before 
the  assessment  is  made,  notice  must  be  given 
the  property  owners  with  an  estimate  of  the  cost 
of  tiie  improvement  with  the  right  to  submit 
evidence  and  make  objections. 

(Ed.  Note.— For  other  cases,  see  Monldpal 
Corporadona,  Cent  Dig.  §S  1084-1083.] 

7.  Municipal  (Jobpobations  ^=>917(1)— Pub- 
lic Impbovemekts— BoNn  leauEs. 

Where  a  municipality  desired  to  construct 
a  sea  wall,  issuing  bonds  tor  that  purpose,  the 
special  assessment  of  benefits,  notice,  hearing, 
etc.,  should  be  made  before  the  bonds  are  issued, 
unless  the  dty  is  primarily  liable  for  tfae  whole 
amount  with  the  right  to  reimburse  Itself  by 
special  assessment 

[Ed.  Note.— EV)r  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  gjS  1913-1917.  1941.1 

8.  EmwEWT  DoitAiN  «=33()— Municipal  Cob- 

POBATIONS— PoWBB  OF. 
Where  a  dty,  to  protect  itself  from  fioods, 
desired  to  construct  a  sea  wall,  it -may  condemn 
property  for  such  purpose,  and  a  bond  issue 
for  sndi  purpose  cannot  be  attacked  on  tbe 
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gronnd  that  the  na  wall  woold  ban  to  he  oon- 
•tmcted  on  private  propert7< 

[Ed.  Nota-— For  other  caaes,  aaa  Eminent  Do- 
main, Gent  Dig.  H  8.  77J 

9.  Mim  icxPAt,  GoBFOBATioiVB  «E»46e<l>— Pns- 
LZO  Ihpbotemerts— Spbczai.  Absbssmkntb. 
Where  a  municipality  conBtructed  a  sea  wall, 
ft  cannot  Drbitrarily  impose  one-half  of  the  ex- 
pense on  property  owners,  shotting  the  improre- 
ment,  regardless  of  the  CMt  of  cwfltroction  and 
the  actual  benefit  conferred,  for  anch  aaseaa- 
ment  might  be  confiscatory. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  1094,  1097,  1009.} 

Appeal  from  Chancery  Conrt,  Hazicock 
County;  W.  M.  Dttiny.  Chancellor. 

Bill  by  Conrad  Sick  and  others  against 
the  City  Bay  St.  Loula  From  decree  for 
defoidant,  comidainanta  appeal.  Zteveraed 
and  remanded. 

B.  L.  Genin  and  Harry  J.  Boyle,  both  of 
Bay  St.  Louis,  for  appellanti.  BL  J.  Oex,  of 
Bay  St.  lionts,  for  appellee. 

BTHBIDOBk  J.  OonnAalnantB  exbiUted 
their  bill  In  tbe  Chancery  court  of  Hancock 
connty,  Hlaa.,  against'  the  dty  Bay  St. 
LoniB,  alleging  that  the  ounplalnants  are  dtl- 
aoiaandtaxpayeraof  the  of  Bay  St.  lioo- 
la,  and  that  the  appellant  Conrad  Sid:  owns 
land  aitnated  m  the  beadi  front  In  said  dty, 
and  that  the  appellant  OctaTe  Favre  owna 
land  In  the  d^  on  a  rear  street  of  the  dty, 
and  that  the  d^  of  Bay  St  Lonls  Is  under- 
talcing  to  issue  bonds  In  the  snm  of  9200,000, 
as  CTipowered  by  chapter  287  ct  the  Laws 
of  me,  without  baTing  snbmttted  or  i^red 
to  sulnnlt  to  the  qnallfled  Toters  of  the  dty 
tbe  qoeation  of  whether  said  b<»ids  shall  be 
israed  or  not,  the  said  amount  prtvosed  to 
be  issued  by  them  being  In  «aam  of  7  per 
cent,  of  tbe  assessed  ralne  of  the  i«operty 
of  the  city  of  Bay  St  Louis:  that  the  assess- 
ed Talue  of  the  pnverty  is  91,600,000;  that 
the  dl7  is  attempting  to  exercise  this  author* 
ity  through  five  dtlzens  who  have  been  con* 
stitoted  or  named  br  tbe  mayor  and  board  of 
aldermen  as  "boud  commissioners"  of  the  dty 
with  power  to  construct  a  sea  wall  by  virtne 
of  an  amendment  to  the  charter  of  the  dty 
of  Bay  St  Louis  shown  as  exhibits  to  the 
Mil  of  comidaint ;  said  dty  la  a  munldpalUy 
operating  undw  a  spedal  charter,  under 
Laws  1888,  c  297;  Out  IBxhlblts  B  and  O  to 
ttie  bill  are  not  a  part  of  the  diartw  of  ttte 
said  dty  because  they  were  never  entered 
on  the  minutes  of  tbe  board  of  mayor  and 
aldermen,  after  being  approved  by  the  Gov- 
ernor, and  are  TOld  because  they  attempt  to 
place  the  power  of  assessment  of  special 
taxes  in  tbe  bond  commission  and  that  they 
eonld  not  ddegate  to  the  bond  cnnmlsslon 
this  power.  They  allege,  further,  that  the 
d^  cannot  construct  an  improvunent  such 
as  a  tea  waD,  arldtrarily  fixing  an  amount 
to  be  collected  from  the  party  upon  whose 
in«>praty  It  la  constructed;  that  a  sea  wall 
Is  not  in  its  nature  a  puUlc  Improvement  fbr 


wbldi  ttie  dty  can  levy  a  gmeral  tax.  They 
further  contend  that  the  comiAainants  have 
nevw  recdved  any  knowledge,  or  noUc^  of 
the  amount  that  they  are  to  be  assessed  for 
the  ssld  Improvements,  and  that  they  do  not 
know  the  character  or  cost  of  said  Improve- 
ment <u^  it  the  amendment  to  the  duus 
ter  is  valid  and  improvements  made  that  It 
would  place  an  unknown  burden  <m  the  com- 
plainants without'notlce,  and  that  they  would 
be  unable  to  object  to  the  same  or  complain 
until  the  said  Impvovement  is  completed; 
that  under  the  scheme  proposed  that  50  per 
cent  of  the  bonds  are  to  be  paid  by  tbe  en- 
tire town  for  the  construction  of  a  sea  wall 
on  the  ifflvately  owned  pnH>erty  cm  the 
beach  front;  and  that  the  property  situated 
In  the  rear  of  the  dty  would  be  required  to 
pay  a  large  proportion  of  the  said  bonds  with- 
out recdvli^  any  bentf  t  torn  the  inoirove- 
ment  and  that  this  would  take  the  cem^aln- 
sxLtfa  property  without  due  compensatim  and 
without  due  process  of  law.  The  prayer  of 
the  bill  Is  for  a  temporary  Injunction  re- 
straining the  nmyor  and  board  ct  aldermoi 
from  issuing  the  said  bonds  and  erecting  tbe 
said  sea  wall,  and  for  the  declaring  of  tbe 
amdidments  to  the  charter  void  and  a  per- 
petual Injunction  against  the  dty. 

[1].  Chapter  287,  Laws  1916,  omitting  tlio 
title  and-  enacting  and  oifordng  clauses, 
reads  as  follows: 

"That.tiie  dty  of  Bay  St  Louis,  Hancock 
county,  Mississippi,  be  and  is  hereby  authorized 
to  issue  bonds  in  the  sum  of  two  hundred  thou- 
sand dollars  (9200,000.00),  or  so  much  there- 
of as  may  be  necessary,  at  a  rate  of  interest 
not  exceeding  six  per  cent,  per  annum,  and  levy 
a  special  tax  to  pay  said  bonds  and  interest  up- 
on all  the  pro[ierty  within  its  limits,  not  exceed- 
ing ten  (10)  mills  on  the  dollar,  for  the  purpcee 
of  building  a  sea  wall  to  protect  the  banks  from 
caving  and  overflow  from  storms  and  tide  wa- 
ter," 

Tbia  act  is  dtent  as  to  how  bonds  aball  be 
Issued,  and  is  silent  as  to  how  the  aea'  wall 
shall  be  constructed,  not  containing  any  ma- 
chinery for  dtber  issuing  the  bonds  or  ered- 
ing  the  sea  wall.  Chapter  147  of  the  Laws 
of  1914  apKdles  to  all  munidpalltles,  and  pro- 
vides that  where  bmda  are  Issued  in  excess 
of  7  per  cent  ct  the  assessed  valuation  of 
the  ikToperty  of  tbe  munldpallty  the  ques- 
tion must  be  submitted  to  and  ratified  by 
tbe  qnallfled  doctors  voting  at  said  dection 
before  such  issuance  i^U  be  made.  Chap- 
ter 287  of  the  Laws  of  1916  is  a  mere 
abling  act  in  tbe  nature  of  a  charter  amend- 
ment conferring  addltlcmal  power  on  the  mn- 
nidpaUty;  and,  not  having  the  madilnery 
for  the  Issuance  of  said  bonds,  must  be  con- 
strued In  connection  with  the  general  law 
np<m  the  subject  except  as  modified  by  the 
later  act  (and  the  later  act  does  not  modify 
this  requirement  of  a  bond  Issue,  but  dues 
modify  the  10  per  cent  limitation  Imposed 
by  that  act  as  a  total  amount  which  may  bo 
issued),  the  law  of  1914  controls  this  bond 
issue.  In  other  words,  the  dty  is  not  limit- 
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ed  to  a  txHid  lasae  of  10  per  ceut  of  Its  as- 
sessed valuation,  but  may  issue  such  bonds 
to  the  amuunt  of  $200,000.  But  this  does  not 
change  the  requirement  that  the  question 
must  be  sntunltted  to  a  TOte  of  the  qualified 
electors  for  tbelr  approval. 

It  being  admitted  In  the  agreed  statement 
of  facts  that  no  such  election  was  ordered  or 
contemplated  in  the  issuance  of  the  bonds  in 
question,  and  that  no  election  was  intended 
to  be  held  on  the  question,  it  follows  that 
the  board  was  acting  without  authority,  and 
that  the  injunction  should  have  been  grant- 
ed, ^e  case  will  therefore  be  reversed,  with 
dtrectloQ  to  grant  the  injunction  against  th€ 
Issnance  of  the  bonds  until  the  same  shall 
have  been  submitted  to  the  qualified  electors 
and  approved  by  a  majority  of  those  voting 
In  said  election  voting  therefor. 

[t]  Inasmudi  as  the  case  must  be  reversed 
and  further  proceedings  had  before  the  bonds 
can  be  Issued,  and  as  It  may  be  that  Utliga- 
tlon  and  delay  will  be  saved  by  so  doing,  we 
will  dispose  of  other  questions  in  the  record, 
niere  Is  no  merit  In  the  contention  that  the 
bond  coramlssicm  is  unlawful  and  thdr  acts 
void,  niey  are  at  least  de  facto  officers 
whose  acts  within  lawful  authority  are  valid 
under  section  3473.  Code  1806.  and  only  the 
state  can  complain  as  to  tiie  qnestloita  of 
tenns  and  tenure,  etc 

t,t]  There  Is  no  mertt  in  tbe  omtentlon 
that  tba  board  of  maymr  and  aldermen  mnst 
readopt  a  charter  amendment  and  enter  It  on 
th^  mlnuteB  after  its  pablicatlon  and  aiH 
proral  by  the  Governor  and  Attorney  Qener- 
aL  nie  first  adoption  by  the  board  of  mayor 
and  aldermen  with  its  pnblication  and  ap- 
proval by  the  etoctom  gave  It  life  and  its 
recordation  on  the  ordinance  botik.  ct  the 
dty  after  its  approval  by  the  Ooremor  was 
all  that  was  neceasaiy. 

[«]  There  Is  no  merit  In  the  contention 
that  the  power  <ji  assessment  conld  not  be 
confored  on  the  bond  commissioners  by  diar- 
ter  amendment.  There  la  no  constitutional 
assessor  for  mnnicipalitieB. 

[E,  6]  There  is  no  merit  In  the  contention 
that  a  sea  wall  Is  not  In  its  nature  a  public 
improvement  for  whiCh  a  dty  can  lay  a  gen- 
eral ad  valorem  tax  on  the  whole  pmpeity 
of  the  city.  The  dty  cannot  arUtrarlly  aft* 
sess  special  benefits  against  profperty  owners 
for  improvements,  but  such  assessments  must 
be  reasonable,  having  reference  to  the  benefit 
conferred;  and  before  this  assessment  of 
benefits  Is  made,  notice  must  be  given  the 
property  owner,  with  an  estimate  of  the  cost 
of  the  improvement  to  be  made,  with  a  right 
to  submit  evidence  and  make  objections 
thereto. 

[7,  t]  Unless  the  city  is  primarily  liable  for 
the  whole  amount,  with  r^fat  to  reimburse 
Itself  by  the  special  assessment,  the  notice, 
hearing,  etc,  should  be  made  before  the 
bond  Issue  Is  mad&   Board  of  Mayor,  etc., 


of  Wavdand  v.  Moreau,  109  Miss.  407,  69 
South.  214.  The  dty  has  the  power  to  con- 
demn  property  for  public  use  under  Its  diar- 
ter,  and  may  exercise  the  power  to  erect  a 
sea  wall  and  acquire  right  of  way,  etc.,  and 
there  is  therefore  no  merit  in  the  objection 
as  to  this  matter,  nor  will  the  sea  wall  if 
erected  become  private  property. 

it}  It  follows  from  what  we  liave  said 
that  the  charter  amendment  made  Exhibit 
B  to  the  bill  presents  a  valid  and  workable 
scheme  for  the  Issuance  of  said  bonds,  if 
authorized  by  a  vote  of  the  qualified  electors 
of  the  dty.  But  Elxhibit  G  (being  another 
amendment  to  the  charter)  is  not  free  from 
objection,  and  should  be  redrafted  or  aban- 
doned in  the  issuing  of  bonds.  It  arbitrarily 
Imposes  one-half  the  expense  of  building  the 
sea  wall  on  the  property  owners  abutting  the 
improvement,  rc^rdless  of  the  cost  of  con- 
struction and  the  actual  benefit  to  be  confw- 
red.  Under  it  the  dty  cannot  be  made  lia- 
ble for  more  than  one-half  of  the  cost,  even 
though  the  judiciary  should  dedde  that  one- 
half  of  the  cost  of  the  Improvement  was  an 
unreasonable  burden  on  the  abutting  owners 
and  confiscatory  pf  his  property ;  In  whldi 
contingency  there  would  be  no  method  by 
whldi  to  raise  money  to  pay  aU  tSa  bonds. 

Reversed  and  rananded. 


Oil  KlM.  »S) 
BCcLAUGHLIN  et  al.  v.  O'BTRNB. 

{No.  18790.) 

(Bupieine  Court  of  Missiasipid,  Division  B. 
Mard  6,  1017.) 

1.  EtXKOCTOBS  AND  ADIIINISTaATOBB  ^3>111(0 

—  AccoUNTiifa  —  SouorroB's  Pes  —  Ai.- 

U>WAnCK. 

The  allowance  of  a  fee  of  S1,000  to  the  so- 
licitor for  the  administrator  of  an  estate,  cod- 
Bisting  of  a  bank  d^rosit  of  about  $4,000  and 
a  note  of  S1,000,  not  called  on  to  perform  any 
unusual  labw  or  to  advise  on  any  comidicated 
questions  of  law  or  fact,  was  exeessivA. 

[E3d.  Nota.— For  other  cases,  see  Exeeutors 
and  Administrates,  CenL  Dig.  |  ^Sll.} 

2.  EXEOUTOBS  AND  AOUINISraATOBS  ^=>82  — 

OoNTaoL  or  Chancellob. 
An  admlni8trati<m  is  always  under  the  con- 
trol of  the  diancdlor,  who,  in  theory,  is  the 
administrator  diarged  with  the  duty  to  see  that 
tbe  agent  of  the  court  executes  his  trust  in 
the  interest  of  the  beneficiaries  thereoL 

[Ed.  Note.— For  other  cases;  see  Executors 
and  Administrators,  Omt,  Dig,  {  830.] 

^peal  trom  Chancery  Court.  Noxubee 
County;  James  F.  McOotd,  Chancellor. 

Bxcqpflons  1^  Bridgett  McLaughlin  and 
oOiers,  to  the  final  account  of  BL  O'Bryne, 
administrator  of  tlie  otate  of  James  Haffegr. 
deceased.  Ebic^itlons  overruled  and  final  ac- 
count allowed,  and  the  objecton  weal.  Be- 
versed  and  remanded. 

Harden  Brooks,  of  Meridian,  for  appd- 
lants.  A.  T.  Dent  and  L  U  Dcxrob,  both  of 
Macon,  and  Oreoi  A  Green,  of  Jackwn,  tor 
appellee. 
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COOK.  P.  J.  nils  case  cornea  to  this  court 
<m  exeeptlMiB  to  the  final  account  of  the  ad- 
miniBtrator  of  the  estate  of  James  HatTey, 
deceased.  The  exceptions  were  oTerrnled  by 
the  dianceUor,  and  the  final  account  allowed. 
From  this  Jnd^ent  the  objectors  apiwaL 

The  estate  consisted  of  money  In  bank, 
about  94,000,  and  a  promissory  note  of  $1,- 
000,  the  a^egate  of  the  assets  was  between 
$5,000  and  $6,00q. 

[1]  The  main  contention  here  Is  the  allow- 
ance of  ■olldtor'B  fee  of  91,000  was  grossly 
excesafve,  and  It  Is  also  Insisted  that  the 
solicitor  for  the  objectOTS  was  denied  a  suf- 
ficient time  to  present  hla  proof  and  excep- 
tions. The  bearing  and  entry  of  the  decree 
waa  bad  and  done  in  vacation.  An  inspeo- 
tton  of  the  record  has  eoayinced  this  court 
that  the  fee  allowed  appears  to  have  been 
exceeslTe,  and  we  think  that  the  dhanceltor 
was  contndled,  no  donbt,  by  tbe  opinions  of 
lawyns,  given,  we  believe,  in  answer  to  bypo- 
thetlcal  qnesttooB  whtdi  did  not  emhiace  all 
the  facts  at  the  caao.  Vbe  admlnistnOan  of 
this  estate  was  a  very  atanple  matter,  and 
tbe  administrator's  attorney  was  never  called 
on  to  perform  any  uansual  labOT,  or  to  ad- 
vise abont  any  complicated  qoeatlona  of  law 
or  fact  This  being  tme,  we  are  of  opinion 
that  the  allowance  was  exces^Ta.  There 
may  have  been  special  circumstances  Justify- 
ing the  allowance  of  a  fee,  excessive  on  its 
face,  but  no  sudi  drcnmstances  are  of  rec- 
ord. If  this  was  an  ordinary  case,  Involving 
a  contract  between  a  lawyer  and  his  client, 
we,  of  conrse,  would  not  assume  the  func- 
tions of  guardianship  of  the  (dlent  «ho  bad 
made  a  bad  trade.  Tbe  case  before  ua,  how- 
ever. Is  not  of  that  <diaracter. 

[2]  An  administrator  Is  alwa^  under  the 
control  of  the  chancellor,  who,  in  theory,  is 
the  administrator  charged  with  the  duty  to 
see  that  the  agent  of  the  conrt  executes  his 
trust  In  the  interest  of  tbe  beneficiaries  tbere- 
ot 

In  the  light  of  the  facts  of  record  we  are 
convinced  that  the  decree  allowing  the  final 
acconnt  should  be  reversed,  and  the  cause 
rem^ded,  for  farther  proceedings  after  all 
parties  have  been  given  a  full  bearing,  on  all 
the  Items  of  the  account. 

Beversed  and  remanded. 


(Ul  UlM.  S87) 

McCAUS  et  aL  v.  UcOAIiiBIB  et  aL 
(Na  171780 

(Bopnme  Oonrt  of  MIssi8siH>li  Divlsim  A. 
Uaich  12, 1917.) 

Coeis  •^ITS-'Imt-^UBT  Feu. 

Tbe  fees  of  jorors  snmmoDed  on  an  issue 
dovlaavit  vel  non,  paid  out  ot  the  ooontf  treas- 
ary,  cannot  thereafter  be  charged  agSmst  the 
lonng  party  ss  costs  in  tbe  case. 

[Ed.  Note.— For  otber  eases, 'see  Costs,  Omt. 
D^.  H  68B,  689.] 

«s»rereUMr 


Appeal  from  Chancery  Orart,  Harrison 
County ;  J.  M.  Stevens,  <3iancelIor. 

On  motion  to  retax  costs  after  decree  was 
afflimed.  Vor  former  opinion,  see  110  Miss. 
486,  70  South.  B63.  Decree  modified  by  elim- 
inating the  provision  for  certain  costs. 

Kevine  &  Horse,  of  Gnlfport,  for  appel- 
lanta.  Mlze  ft  Mlze.  of  GnllbiHt,  for  ap- 
pellees. 

SMITD,  O.  X  The  decree  of  fbe  court  be- 
lotr  was  affirmed  on  a  former  day  of  this 
term,  and  In  responding  to  a  suggestlcm  of 
error  filed  by  counsel  for  appellants  we  said: 
[The  opinion  In  full  la  reported  In  110  Miss. 
486,  70  South.  663.1 

Pursuant  to  this  permission,  counsel  for 
appellants  bave  filed  a  proper  assignment  of 
error  and  brief;  and,  upon  an  examination 
of  the  question  presented,  we  are  of  the  opln- 
Um  that  the  fees  of  the  Jurors  should  not 
have  been  taxed  against  the  litigants,  as  we 
have  been  unable  to  find  any  statute  authoriz- 
ing that  to  be  done. 

The  decree  of  the  court  below,  therefore, 
will  be  modified  by  eliminating  this  provision 
therefrom. 

(lis  Hiss.  338) 

BECKER  V.  DUNAGIN.   (No.  ISOOL) 

(Supreme  Court  of  Misstssippi,  Division  B. 
March  9,  1917.) 

RxrosicATioif  or  TnsTStnmm  ^9>21— Dsbds 
— Goirrouano  to  Agbekment— FsAtrn. 
Where,  in  negotiations  for  tbe  sale  of  a 
hooee,  oothinK  was  said  about  tbe  land  to  be 
embraced  In  d(ted,  failure  of  buyer,  who  baa  an< 
dertaken  to  prepare  deed  in  conformity  to  agree- 
ment, to  point  out  to  seller  land  conveyed  by 
deed,  abe  being  unable  to  understand  descrip- 
tion in  deed  oonveyin?  more  land  than  intended, 
constitutes  fraud  authorizing  reformation. 

[Ed.  Note^For  other  cases,  see  Reformation 
of  Instraments,  Cent  Dig.  i  80.] 

Appeal  trtm  Chancery  Ck>urt,  Jones  Coon- 
ty ;  Sam  Whitman,  Camncellor. 

BlU  by  Sophie  Bedcer  against  W.  A.  Dun- . 
agin.  Decree  for  defendant,  and  plaintiff 
appeals.  Bevwsed  and  remanded. 

Shannon  &  Scbauber,  of  Laurel,  for  appel- 
lant. Street  A  Street,  of  lAurel,  for  appel- 
lee 


COOS,  P.  J.  Mrs.  Becker,  appellant,  was 
the  owner  of  a  triangular  piece  of  land  sit- 
uated in  the  dty  of  I<aurel,  od  which  she 
bad  erected  five  dwelling  houses,  four  of 
whidi  foced  east  on  the  street,  the  west  line 
marked  by  a  fence ;  the  fifth  faced  wmt,  it 
appears  that  she  bad  divided  the  land  by  an 
alley  ten  feet  wide,  thus  making  two  blocks. 
In  the  eastern  block  was  Bltuated  a  frame 
dwelling  occupied  by  appellant  and  used  as 
a  boarding  house,  and  this  house  Is  the  Bat>- 
Ject  of  this  controversy.  After  some  nego- 
tiatltms  this  dwelling  house  was  sold  to  ap< 
pellee.  The  record  discloses  that  nothing 

■is  SBOWt^  maA  KBT-HUMBBB  la  aU  Kay-Kambma  Dlfwts  aad  Indwm 
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waa  said  about  the  amount  ot  land  to  be  em- 
braced In  the  deed,  but  In  all  the  n^otla- 
tions  ttae  object  of  the  sale  referred  to  waa 
the  house.  It  seems  that  the  Interested  par- 
ties r^cbed  an  agreement  on  the  terms  of 
the  sale,  when  the  undisputed  proof  afaowa 
that  something  was  said  about  the  prepara- 
tion of  the  deed,  and  appellaat,  an  aged 
woman  of  German  extraction  and  of  small 
knowledge  of  the  English  language,  asked 
appellee  If  It  would  be  necessary  to  employ 
a  lawyer  to  draft  the  deed,  and  appellee  re- 
plied that  It  would  not  be  necessary,  that  his 
bookkeeper  was  well  qualified  to  prepare  the 
deed,  and  he  would  bare  the  deed  pr^ared 
at  no  expense  to  her,  which  was  a  rash 
promise  as  this  lawsuit  demonstrates.  So 
it  was,  the  old  lady  intrusted  to  the  appellee 
the  preparation  of  the  deed,  which  was  aft- 
erwards read  to  and  signed  by  her.  The 
deed  of  conveyance  described  the  land  con- 
veyed by  metes  and  bounds,  beginning  at  a 
selected  starting  point,  and  ignoring  the 
fence  lines,  which  was  Greek  to  an  ordinary 
layman  and  signified  nothing — and  who 
would  not  know  whether  or  not  It  correctly 
described  the  lot  of  land  she  had  agreed  to 
sell  appellee.  But  it  appears  that  she  sign- 
ed, aduiowledged.  and  delivered  the  deed. 
Things  rocked  along  and  all  was  Well,  until 
appellee  i»rocceded  to  take  visible  posse*- 
slon  ot  tbe  dirt  called  for  by  his  deed.  It 
will  be  recalled  that  appellant  bad  divided 
ber  trlangnlar  piece  of  land,  leaving  an  al- 
leyway between.  This  was  doD«  so  that  she 
could  conserve  ber  Interests  and  vtlllze  to 
the  utmost  the  entire  property*  and  leave  an 
outlet  to  each  tenant  of  houses  to  be  there- 
after built,  both  from  tbo  front  and  from  iSa 
badE.  It  seems  to  be  perfiBctly  manifest  that 
the  closing  of  this  alley  at  either  aid  would 
seriously  impair  the  value  of  all  the  lots  em- 
braced In  the  entire  tract,  and  it  also  seems 
equally  manifest  that  no  reasonable  man 
could  have  believed  that  she  Intraided  to 
make  a  conveyance  which  would  accomplish 
this  result  So,  when  mipeUee  proceeded  to 
assume  possession  and  ownership  of  tiiat 
portl(m  of  the  alley  at  the  rear  ot  his  lot  the 
trouble  began,  and  tbe  promise  to  have  the 
deed  prepared  without  cost  to  anybody  mis- 
carried, and  tblfl  Mil  was  filed  to  refcum  tiie 
deed  so  as  to  make  It  conform  to  the  inten- 
tion ot  the  contracting  parties.  Tbe  above 
statement  of  facts  is  the  case  reflected  by 
this  record  trimmed  of  all  details. 

The  bill  charges  ^aud  In  the  preparation 
of  the  deed,  but  the  chancellor  denied  the  re- 
lief sought  and  dismissed  the  bill,  presum- 
ably because  tbe  proof  did  not  authorize  a 
belief  that  appellee  had  been  guilty  of  any 
actual  fraud.  It  was  shown  that  the  de- 
scription In  tbe  deed  was  clear,  spedflc,  and 
definitely  described  the  land  which  Mrs. 
Becker  was  conveying  when  she  signed  the 
deed.  We  take  an  entirely  dlffraent  view  of 

*s»Foroaar 


the  matter,  If  the  evidence  Is  to  be  believed, 
and  it  is  undiluted.  We  think,  when  Mr. 
Dunagia  assumed  the  task  of  pr^wrlng  this 
deed  and  guaranteeing  Its  effidency  to  re- 
cord tbe  trade,  under  all  the  facts,  he  should 
have  pointed  out  on  the  ground  the  limits 
and  boundaries  of  the  lot  described  In  the 
deed;  for  It  seems  manifest  that  any  good 
business  man,  as  Mr.  Dunagln  is  shown  to 
be,  could  not  have  thought  that '  this  wo- 
man knew  that  she  was  not  only  selling  him 
the  house,  but  was  also  making  it  possible 
for  him  to  acquire.  If  he  so  desired,  the  bal- 
ance of  her  holdings  at  his  own  price,  or,  at 
least,  upon  terms  much  to  the  advantage  ot  a 
purchaser  owning  a  part  of  tbe  alley. 

For  these  reasons,  we  think  the  decree 
should  have  been  for  tbe  complalnanL 

Beversed  and  remanded. 


  (Ill  Mtofc  su) 

HAMEL  V.  SOUTHEBN  BT.  00.  IN  BOS- 
8ISSIPFI.  (No. 

(Snprans  Court  ot  Misriadppl.  DtvUn  A. 
Maich  12, 1917.) 

1.  Wmrassis  «=»211<8)— Pkxtiembd  Ooianr- 

NIOATIOn  TO  PaTSICIAH--OAirBB  OF  DXATH. 
In  view  of  Code  1906,  |  S68S,  providing  that 
commnnicatioDB  by  psnent  to  physician  are 
privileged,  in  action  against  railway  company 
for  death  of  plaintiff's  llusband,  it  was  errone- 
ous to  allow  defendant  to  prove  by  decedent's 
physician  that  Injuries  answnied  were  not  the 
cause  of  death. 

[Ed.  Note.— For  oOier  easis,  see  Witnesses 
Cent  Dig.  $  773.] 

2.  Witnesses  «=:»219(4)  —  Peiviucobd  Cou- 
hunication  to  physician— waiver. 

That  plaintiff,  suing  for  ber  husband's  death, 
introdnced  testimony  of  his  physician  to  rebut 
privileged  testimony  by  another  physician  of  her 
husband's  introduced  by  defendant  showing  that 
decedent's  injuries  dfd  not  cause  death,  did  not 
cure  error  in  admitting  the  privileged  testi- 
mony by  defendant's  witness, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  769,  7S1J 

8.  TbIAL  ^»237(8)  — iNSTBTTOnONS  — NEOU* 
OKNCE— StJFFICJEIICT  OF  EVIDENCE. 

Where  plaintiff,  suing  for  husband's  death, 
had  shown  his  injury  Inflicted  by  defendant's 
railway  train,  thus  making  out  a  prima  fade 
ease  of  negligence  as  provided  by  Code  1906,  i 
1985,  which  defendant  failed  to  explain,  instruc- 
tion that  plaintiff  must  prove  by  preponderance 
ot  the  evidence  that  decedent  was  injured 
through  defendant's  negligence  is  aroneous, 
since  the  prima  fade  proof,  unexplained,  was 
nflldent 

[Ed.  Note.— othw  casss,  ssa  Trial,  Cent 

Difrl  548.] 

4.  Death  «=3l7— Omuitds  or  Aonoir— Gaubb 

or  Death. 

Plaintiff,  suing  for  ber  husband's  death, 
may  recover,  tbouen  the  injury  was  not  the  sole 
cause  of  deatb ;  the  true  rule  being  that  If  the 
injury  aggravated  condition  or  hastened  or  con- 
tnbuted  to  death  plaintiS  could  recover. 

[Ed.  Note.— Fot  other  eass^  sea  Death,  Cant 
Dig.  H  19,  21.] 

Appeal  from  Clrcnit  Court,  Sunflower  Coun- 
ty; H.  P.  Farish,  Special  Judge. 

Suit  by  MyrUe  Hamel  against  the  South- 
em  Bailway  Company  in  Mississippi.  Judg- 


I  tavlo  and  KBT-^IUItBIIB  ta  aU  XaT-HnsalMnd  Dliarti ladaaaa 

Digitized  by  CjOOg  IC 


UlasJ 


HAMEL  T.  SOUTHERN  BY,  CO.  IN  MISSISSIPPI 


277 


ment  for  defendant,  and  plaintiff  appeals. 
Serened  and  remanded. 

Frank  B.  ETerett,  of  Indlanola,  and  Jaa 
B.  McDowell,  of  Jai^Eson,  for  appellant 
Moody  ft  WllUams,  at  Indlan<da,  and  T.  a 
Oatchlngs,  of  YldEBbnTg,  tor  app<dlee. 

HOIiDEEN,  J.  TUB  l8  a  rait  by  Mrs.  BIyrtle 
BamAl,  appellant,  against  -the  appellee, 
SonQiem  Railway  Company,  to  recoyer  dam- 
«ges  for  the  deatb  of  her  husband,  James  B. 
Hainel,  alleged  to  have  resulted  from  In- 
juries Inflicted  by  tbe  rannlns  of  the  cars 
ot  appellee  railroad;  and  from  a  Jury  rer- 
dlct  and  judgment  in  favor  of  the  railroad 
company  she  appeals  here.  The  case  before 
U8  now  Is  an  action  to  recover  damages  only 
for  the  death  of  Mr.  Hamel ;  a  Judgment  for 
the  injuries  inflicted  up  to  the  date  of  his 
death  having  been  obtained,  and  settled,  in 
a  suit  filed  by  the  appellant  against  the  ap- 
pellee piior  to  the  filing  of  the  case  before 
us  now.  Therefore  the  only  questions  In  tba 
Instant  case  are  whether  the  deceased,  Hamel 
died  from  the  injuries  inflicted  by  tbe  appel- 
lee railroad  or  from  some  other  cause,  or 
whether  such  injuries  hastened  his  death  or 
contributed  directly  to  it  These  were  the 
issues  before  the  jury  in  the  court  below, 
and  a  verdict,  was  returned  in  favor  of  the 
■defendant  railroad. 

The  appellant  assigns  several  grounds  of  er- 
ror, but  we  shall  notice  and  discuss  only 
three  of  these  contentions,  viz.:  First  That 
the  court  erred  In  allowing  Dr.  S.  T.  Rucker, 
a  witness  for  the  defendant  railroad,  who 
was  the  attending  physician  of  the  deceased, 
to  be  introduced  by  the  defendant  and  testify, 
over  the  objection  of  tbe  plaintiff  b^w,  as 
to  the  condition  of  deceased  and  the  causa 
of  bis  death.  Second.  That  the  court  erred 
In  granting  to  the  defendant  below  Instruo- 
Hon  No.  4,  which  reads  as  follows: 

"The  eODrt  Instructs  Hie  jury  that  the  law  Is 
that  before  the  plaintiff  can  recover  against  the 
defendant  in  this  case,  ebe  most  prove  by  a 

?irepODderance  of  the  evidence  to  your  satis- 
action:  First,  that  J.  B.  Hamel  was  injured 
by  the  n^ligenee  of  the  defendant;  and,  sec- 
ond,  t^t  tbe  death  of  the  said  J.  B.  Hamel 
was  eaused  by  said  injury,  and  unless  she  has 
so  proven,  uen  your  verdict  must  be  lor  the 
defendant" 

Third.  That  the  oonrt  erred  in  granting 
fo  tbe  defendant  Instnictlon  No.  0.  which 
reads  as  follows: 

"The  court  instructs  the  jury  that  the  burden 
U  on  the  plaintiff  to  prove,  by  a  preponder- 
ance of  the  evidence,  to  your  satisfaction,  that 
J.  B.  Hamel's  death  was  caused  by  the  Injuries 
alleged  to  have  been  sustained  by  him  at  the 
time  and  place  named  in  the  declaration,  and  if 
from  all  of  the  evidence  in  this  case  you  are  on* 
able  to  say  what  caused  his  death,  then  you 
must  find  for  the  defendant,  and  this  is  true 
even  though  you  may  believe  from  the  evidence 
that  the  defendant  Is  liable  for  such  injury." 

We  will  dlacDSB  tbB  aneatioiu  In  tbe  order 
given  above. 
[1]  It  appears  tiUit  tba  plaintiff  behnr  In- 


troduced her  testimony,  and  proved  her  case 
under  our  prima  fade  statnte  {section  1986, 
Code  of  1906).  and  rested.  She  did  not  intro- 
duce any  physician  to  testify  In  reference  to 
the  Injuries  or  death  of  her  husband.  After 
the  plaintiff  rested,  the  defendant  railroad 
introduced  Dr.  S.  T.  Rucker,  a  witness  In  its 
behalf,  who  was  the  attending  physician  of 
the  deceased  Hamel,  who  was  a  patient  under 
hta.  Dr.  Rucker's,  dharge  at  the  time  and 
prior  to  his  deatb.  Strenuous  objection  was 
promptly  made  by  the  appellant  to  the  In- 
troduction of  this  testimony,  which  objection 
WM  overruled  by  the  court,  and  Dr.  Rucker 
wos  permitted  to  tesU^  fully  as  to  the  con- 
dition, injuries,  and  cause  of  the  deatb.  of 
the  deceased;  .bis  testimony  being  to  tbe  ef- 
fect that  Mr.  Hamel's  death  was  not  <»U8ed 
or  hastened  by  tbe  Injuries  inflicted  by  tbe 
railroad,  but  that  he  died  from  pellagra. 
The  sole  Issue  in  tbe  case  being  whether  or 
not  the  injuries  inflicted  by  the  railroad  liad 
caiued  or  ocmtributed  to  the  death,  this  teati- 
m<my  of  Dr.  Rucker  iras  vital  and  very  dam- 
aging to  the  plaintiff's  caso.  Section  8685, 
Code  of  1906,  proTldes: 

"AH  communications  made  to  a  phyHidan  or 
suigeoQ  by  a  patient  under  his  cnarge  or  by 
one  seeking  profeeeional  advice,  are  hereby  de- 
clared to  be  privileged,  and'sQch  physician  or 
surgeon .  shall  not  be  required  to  disclose  the 
same  In  any  l^al  proceeding,  except  at  the  In- 
stance of  the  patient" 

Xn  view  of  tbe  plain  meaning  and  purpose 
of  the  above  statute,  it  was  palpable  error 
to  permit  this  doctor  to  testify  to  these  mat- 
ters which  are  privileged  communications,  a 
disdosure  of  which  cannot  be  required  in 
any  legal  proceeding  except  at  Qa  Instance 
of  the  patient 

[2]  But  counsel  for  the  appellee  here  con- 
tends that  the  prlvil^ed  communicaUtm  un- 
der the  statute  was  waived  by  the  appellant 
because  the  appellant  Introduced  Dr.  K^t 
a  physician  of  deceased,  as  a  witness  in  re- 
buttal. This  contention  Is  unsound,  for  tbe 
reason  that  the  introduction  of  the  testi- 
mony by  the  appellant  in  rebuttal  could,  in 
no  way.  cure  the  error  and  wrong  that  had 
been  committed  in  the  first  Instance  by  the 
appellee  railroad  in  introducing  the  attend- 
ing physician  of  the  deceased  at  a  time  when 
the  appellant  had  introduced  no  attending 
lAyrtctan's  testimony  whatever  as  to  tbe. 
cause  <^  deatb,  and  bad  not  therefor^  In 
any  way  opened  the  door  to  Inquiry  as  to 
the  injury  and  cause  of  death  of  deceased 
by  the  testimony  of  any  attending  physician. 

We  do  not  pass  upon  tbe  question  now  aa 
to  whether  the  plaintiff  below  must  have 
waived  her  right  under  the  statute,  tt  she 
had.  in  proving  her  case.  Introduced  a  physi- 
cian who  had  attended  tbe  patient  and  be 
bad  testified  on  the  particular  subject  of  the 
cause  of  the  death  of  tbe  deceased,  ami 
thereby  opened  the  door  to  a  full  Inquiry  on 
that  particular  subject  wbldr  rihe  had  tbia 
put  in  Issue  in  the  due  inr  the  testimony  of 
any  physician  in  diarge  of  tbe  patient 
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tl]  As  to  the  second  contention  of  appel- 
lant, we  think  that  Instructltm  No.  4,  granted 
to  the  defendant  below,  was  error.  The  er- 
ror appears  In  this:  That  It  was  not  Incum- 
bent upon  the  appellant  to  prove  by  a  pre- 
ponderance of  the  evidence  that  Mr.  Hamel 
was  injured  by  the  negligence  of  the  appel- 
lee railroad,  because  the  appellant  had  made 
out  her  case  under  onr  prima  fade  negli- 
gence statute  (section  1985,  Code  of  1906), 
and,  the  railroad  having  failed  to  explain  the 
Injury  and  exculpate  Itself,  the  proof  of  the 
injury  InBlcted  by  the  running  of  the  ap- 
pellee's locomotives  and  cars  was  all  that 
was  required  of  the  appellant,  and  it  was 
not  necessary  that  the  appellant  prove  n^- 
Ugence  on  the  part  of  the  railroad,  hut  the 
proof  made  under  the  statute  was  sufficient. 
When  proof  of  injury  is  made  by  the  plain- 
tiff under  the  prima  facie  statute  in  any 
case,  the  plaintiff  la  never  required  to  show 
negligence  of  the  defendant  until  the  de- 
ftaidant  has  explained  the  injury  by  testi- 
mony putting  It  beyond  and  without  the 
statute,  in  which  event  both  parties  would 
then  stand  upon  the  same  legal  footing,  and 
the  plaintiff  would  have  the  burden  of  show- 
ing negligence  on  the  part  of  the  defendant 
before  a  recovery. could  be  had.  Bailroad  v. 
ThomhUl,  106  Miss.  387,  63  South.  674 ;  Sail- 
road  V.  Hamilton,  62  Miss.  503;  Railroad 
V.  Doggett,  67  Hiss.  250,  7  South.  278;  Rail- 
road T.  Brooks,  86  Miss.  2^,  SS  South.  40; 
Railroad  v.  Landram,  89  Miss.  399,  42  South. 
676;  Fuller  v.  RaUroad,  100  Miss.  706,  56 
South.  783;  Jefferson  v.  Railway  C3o.,  105 
Miss.  571,  62  South.  643 ;  Railroad  v.  Garney, 
109  Miss.  2S3,  68  South.  166. 

[4]  As  to  the  third  ground  of  error,  which 
was  the  granting  of  Instruction  No.  6  to  the 
appellee,  and  the  refusal  of  the  court  to 
grant  any  InBtmction  to  the  appellant  statr 
Ing  the  true  mle,  we  think  was  error.  In- 
struction No.  5  is  erroneous  because  it  in- 
stnicts  the  Jury,  in  effect,  that  no  recovery 
by  the  i^alntlff  could  be  had  nnless  the  in- 
jury inflicted  by  the  railroad  was  the  sole 
cause  of  the  death,  and  at  the  same  time 
denying  to  the  plaintiff  the  benefit  of  the  true 
rule,  as  announced  by  InstructlonB  requested 
by  plaintiff,  that  the  plaintiff  efaould  recover 
if  the  injuries  inflicted  aggravated  the  con- 
dition of  the  deceased  and  hastened  his 
death,  or  contrlbnted  directly  to  his  death. 
We  think  the  refusal  of  the  lower  court 
to  grant  the  instructions  requested  by  plain- 
tiff announcing  this  rule,  and  the  granting 
to  defendant  the  Instruction  No.  5,  was  sub- 
stantial error.  R.  O.  L.  vol.  8,  p.  438,  par. 
11;  13  Cyc  p.  31;  Louisville,  etc,  R.  Co. 
V.  Jones.  83  Ala.  876,  3  South.  904 ;  TldweU 
T.  State,  70  Ala.  S3;  Lapleine  v.  Morgan's, 
etc..  Ca,  40  La.  Ann.  661,  4  South.  875,  1  L. 
B.  A.  378. 

The  Judgment  of  the  lower  court  is  ze- 
rersed,  and  the  case  remanded. 
Reversed  and  remanded. 


03X  Uln.  •»> 

CARTWRIGHT-CAPS  CO.       FI9CHBIL  ft 
KAUFMAN.    (No.  18876.) 

(Supreme  Court  of  Mlssisdppt   Division  B. 
March  6,  1917.) 

1.  LiBKL  ARD  SlAHDEB  «S»26  —  PUBUC AITON 

— SopnoraNCT. 
The  dictation  of  a  letter  to  a  stenographer 
employed  by  a  person  or  corporation  in  its 
business  is  not  a  sufficient  publication  of  mat- 
ters therein  idleged  to  be  libelous  per  se,  in  the 
absence  of  any  repetition  by  Uie  person  or  ste- 
nographer to  other  persons. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  107.  JMJ] 

2.  LiBBL  AND  SlANDBB  ®=»4o<2)— PbIVIUGE — 

Business  Lettbb. 
A  letter  written  by  defendant  corporation 
to  plaintitF  concerning  a  business  transaction  be- 
tween them,  and  urging  payment  for  machinery 
sold  to  plaintiff,  sent  under  seal  and  for  plain- 
tiff's inepection  alone,  was  privileged,  and  alleg- 
ed libelous  statements  therein  did  not  consti- 
tute actionable  libel. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dig.  S  139J 

Appeal  from  Chancery  Court,  Warreu 
County ;  B.  N.  Th<»naB,  Chancellor. 

Suit  by  Flschel  ft  Kanfman  against  the 
Oartwrlght-Oaps  Company.  Demnrzer  to  bUl 
overruled,  and  defendant  granted  an  appeal 
under  the  statute.   Reversed  and  runanded. 

Hirsh,  Dent  ft  Landau,  of  Vlcksbnrg,  for 
appellant  Bninini,  Hirsch  ft  Orifitth,  of 
Vlcksbnrg,  for  appellees. 

ETHRIDGEl,  J.  Flschel  ft  Kaufman,  a 
partnership  composed  of  Jewish  citizens  do- 
ing business  in  Vlcksburg,  brings  this  suit  lu 
the  chancery  court  for  an  alleged  libel  con- 
tained in  certain  correspondence  written  by 
the  appellant  to  the  appellees.  It  seems  that 
the  appellees  are  engaged  in  the  laundry 
business  and  purchased  certain  mactdnery 
fr<Mn  the  appellants  known  as  a  "water  soft- 
ening outdt,"  and  the  correspond^ce  grew 
out  of  the  transactions  regarding  the  pur- 
chase and  use  of  this  machinery.  It  is  al- 
leged that  on  or  about  the  4th  of  November 
the  appellant  mailed  to  the  appellees  a  let- 
ter which,  omitting  the  Immaterial  parts, 
reads  as  f(^low8: 

**We  cannot  help  but  feel  that  you  are  exer 
dung  the  prerogative  of  a  dieap  Jew,  and  in 
order  to  get  these  notes  paid  and  forget  them 
we  are  sending  draft  amonntiiig  to  $406.42  for 
notes,  less  W.  n.  Bruser  invoice  of  $43.58,  as 
per  your  letter  of  October  19th.  Please  honor 
same. 

"Yours  TwrtnUy.  Certwright-Caps  Co., 

"Per  Chapin  A.  Cartwrigbt,  President 
"P.  S.— The  above  draft  will  be  presented  on 
November  13th,  the  day  the  last  note  is  due." 

There  was  another  letter,  alleged  to  have 
preceded  this  letter,  and  marked  "Elzhiblt  A" 
to  and  made  a  part  of  the  bUl,  as  follows: 
"Chicago,  Oct  23,  1914. 

"Messrs.  Flschel  ft  Kanfman,  Prop.  Pear) 
Laundry,  VlcksburKt  Miss.— Gentlemen :  We 
are  at  a  loss  to  understand  your  attitude  regard- 
ing the  payment  of  your  notes,  and  also  that 
part  of  your  letter  which  reads  as  follows: 
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^at  after  plant  was  iostalled,  gare  as  no  sat- 
isfaction'— especially  after  receivinK  yoar  letr 
ter  in  which  you  state  how  delighted  you  were, 
and  in  addition  havins  been  personally  told  of 
the  satisfactory  reaalts  you  were  obtaining. 
Farther,  we  do  not  s«  why,  If  yon  want  to  be 
square,  you  should  ask  as  to  send  these  notes 
for  collection.  Your  contract  called  for  this 
nnmey  in  Chicago  funds.  From  this  letter  you 
eridently  want  to  ignore  oar  bill  for  the  castings 
and  room  and  board  of  our  man  while  making 
the  change  in  your  filter.  It  seems  that  no  de- 
pendence whatever  can  be  put  in  you.  We  have 
your  several  prtnnisea  of  paying,  yet  you  do 
not  honor  our  drafts  when  sent  to  the  bank. 
We  fed  that  you  are  very  unjust  and  unkind  in 
trying  to  liold  us  up  for  this  tank,  for,  as  ve- 
have  stated  several  times,  we  do  not  feel  that 
our  equipment  was  at  fault,  and  the  suggestions 
that  have  been  made  were  made  to  you  with  a 
view  of  giving  you  something  which  would  in  a 
way  protect  you  against  vonr  own  carelessnefa, 
if  yon  did  nc«Iect  it  or  nil  to  take  care  of  it. 
The  original  niter  which  was  put  in  the  tank — 
had  the  water  been  kept  away  from  the  founds* 
tions-^would  have  given  tou  perfect  Sltration, 
but  in  the  condition  in  which  the  writer  found 
your  tank,  and  the  water  still  running  around 
the  foondationa,  the  chances  are  there  wasn't 
a  tight  joint  in  the  whole  filter  box.  Yet  in 
.>ne  of  yonr  letters  yon  state  that  at  the  expense 
of  a  very  few  dollars  yon  could  have  repaired 
that,  hot  instead  of  acting  on  your  own  Initia- 
tive you  were  writing  letters  of  complaint  in  here 
nnd  holding  up  payment  of  your  notes.  Please 
tell  as  what  is  to  be  done  with  soch  people^ 
As  yonr  Mr.  Kaafman  stated  to  the  writer,  and 
also  wrote  to  this  office,  how  easily  and  bow 
cheaply  the  repairs  could  have  been  made,  we 
are  at  a  loss  to  understand  why  you  permitted 
our  Mr.  Aogaard  to  make  any  change  what- 
ever. The  Oartwright-Caps  Company  stand 
hack  of  every  machine  they  put  out,  bat  we 
cannot  anticipate  nor  forstall  carelessness  and 
neglect.  As  stated  in  oar  previous  letters,  we 
do  not  feel  obligated  for  expense  you  were  pat 
to  for  installing  the  anziliary  tank,  and  feel 
you  are  using  yoar  nerve  in  presuming  to  hold 
us  np  for  tois  money.  Until  you  pay  your 
notes,  some  of  whidi  are  long  past  dna,  and  ad* 
vise  us  of  your  intentions  regarding  the  biU  for 
castings  and  Mr.  Aagaard's  expmse,  we  can- 
not enter  into  any  discussion  in  regards  to  al- 
lowances.      Tonrs  very  tmly, 

"Gartwright-CapB  Co.. 
Ter  Chapin  A.  Cartwright,  President" 

The  inibllcatlon  alleged  <^  thU  letter  la 
that  It  waa  pablished  among  tbe  clerical 
force  of  the  office  of  the  appellant  The  blU 
does  not  set  ont  by  averment  the  particular 
meanings  of  the  portions  of  the  letter  relied 
on,  bat  relies  on  the  statements  as  being 
libelous  per  se,  without  Innuendo  or  allega- 
tion as  to  what  the  letter  was  understood 
to  mean  by  the  parties  by  whom  and  to 
whom  they  were  written. 

This  bill  was  demurred  to  by  the  defend- 
ants— flrst,  on  the  ground  that  the  bill  of 
complaint  does  not  set  forth  facts  sufficient 
at  law  to  constitute  a  cause  of  action;  sec- 
ond, that  It  does  not  set  forth  facts  sufficient 
to  grant  relief;  third,  that  the  letters  are 
not.  nor  la  any  part  thereof,  libelous  and 
defamatory,  nils  demurrer  was  overruled 
by  the  diancellor,  and  an  a[Q)eal  granted  un- 
der the  statute  to  settle  the  principles  of 
the  case. 

The  OHittfitlona  made  by  the  appellees  are 
that  the  Mters  are  llbeloua  per  se,  and  that 
th^  aie  not  prlrlleged,  asd  that  the  dicta- 


tion of  the  letters  to  the  stenographer  of  th* 
complainant  was  a  snffident  publication. 
The  case  was  filed  in  the  chancery  court  be- 
cause, under  a  statute  of  this  state,  there  is 
a  proceeding  in  chancery  authoridng  at- 
tachments against  nonresidents  both  on  con- 
tract and  in  tort 

[1]  In  onr  view  of  tbe  case  it  la  not  nec- 
essary to  decide  the  question  as  to  whether 
the  statements  In  the  letters  alleged  to  have 
been  written  were  libelous  per  se  or  not 
Under  the  facts  of  this  case  we  think  that 
the  letters  were  prlvUeged,  and  that  ther« 
was  not,  la  a  legal  sense,  a  publication  of  the 
letters  In  question.  Tbe  appellant  In  this 
case  Is  a  corporation*  and,  of  course,  can  act 
only  through  agents,  and  the  acts  of  both 
the  presldmt  and  the  stenographer  to  whom 
the  letter  waa  dictated  are  the  acts  of  the 
corporation.  In  our  opinion,  under  the  pres- 
ent conditiona.  the  dictation  of  a  letter  to 
a  stenographer,  when  employed  by  the  per- 
soQ  or  corporation  as  a  stenographer  in  the 
business,  is  not  a  snffident  publlcatlixt,  in 
tbe  abaence  of  any  repetition  by  the  person 
or  stenographer  to  other  persons. 

[2]  In  the  second  place,  we  think  the  let- 
ter in  this  case  was  privll^ed,  because  it 
was  written  by  the  corporation  to  the  appel- 
lees concerning  a  business  transaction  exist- 
ing between  them,  and  while  In  tone  the 
letters  may  not  come  op  to  tbe  standards 
of  business  courtesy  and  pn^rlety,  we  do 
not  think,  where  they  are  sent  to  the  party 
to  whom  wrlttra,  sealed  and  for  his  inspec- 
tion alone,  that  they  constitute  actionable  11- 
beL  It  was  held  by  the  Arkansas  court  In 
the  case  of  A.  Bohltnger  r.  Oennania  Ufe 
Insurance  Co.,  100  Ark.  477,  140  S.  W.  267. 
36  L.  B.  A.  (N.  SO  449,  Ann.  Cas.  191BC, 
618,  that  ft  report  by  one  nnployed  to  ascer- 
tain the  character  of  another  as  an  insnrance 
rlak,  and  hia  fitness  for  the  position  of  agent, 
whidi  states  tibat  he  bad .  lost  a  position 
throui^  carelessness,  and  had  paid  too  much 
attentkm  to  wanusa  and  drank  some,  la  made 
in  good  ftlth,  and  is  seen  only  those  bar- 
ing an  Interest  In  the  matter  and  confidential 
stenographers,  Is  privileged,  even  when  sent 
by  the  oompany  requesting  it,  to  the  exam- 
iners and  agents  who  had  recommended  the 
risk  and  employment  to  dieek  the  correct- 
ness of  their  reoHnmendatlon.  The  report 
of  this  case  In  L.  B.  A.  snpra,  with  the 
case  note  appended  thereto^  Is  filled  with  au- 
thorities corerifl^  the  learning  on  this  sub- 
ject, and  we  do  not  deem  it  necessary  to  go 
into  the  authorities  elaborately  on  this  ques- 
tion, even  though  It  is  a  new  tme  in  this 
state. 

It  la  inconceivable  how  the  business  of  the 
country,  under  the  present  conditions,  can  be 
carried  on,  if  a  business  man  or  corpora- 
tion must  be  subject  to  litigation  tor  every 
letter  containing  some  statement  too  strong, 
where  It  is  only  sent  to  the  person  to  whom 
directed,  and  only  heard  by  a  stenom|dieB 
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to  ^om  tbe  letter  is  dictated.  If  the  ste- 
Dographer  should.  In  vloIatl<ai  of  his  or  bet 
duties,  disclose  sucb  statement,  there  might 
be  a  liability  because  of  the  negligence  of 
the.  person  in  employing  an  improper  person 
as  stenographer.  HoweTer,  It  is  unnecessary 
to  dedde  this  question,  because  the  declara- 
tion here  does  not  disclose  such  a  state  of 
case.  Our  court.  In  tbe  case  of  Hlnes  t. 
Shumaker,  97  Miss.  660,  52  South.  705,  bad 
this  question  presented,  but  decided  the  case 
on  other  grounds,  pretermitting  a  decision 
upon  this  ground,  probably  because  there  was 
a  conflict  of  autboritles  upon  the  proposition. 
We  think  that  line  of  authorities  which  hold 
In  accordance  with  this  opinion  Is  more  In 
harmony  with  sound  Jurisprudence.  Tbe 
case  Is  therefore  reversed  and  remanded. 
Reversed  and  remanded. 


(118  Mfss.  187) 

BBINKDEY  T.  SOUTHERN  RT.  CO. 
(No.  18821.) 

(Supreme  Oourt  of  MisHlssippI,  Divisfon  B. 
March  5,  1917.) 

Railroads  ^350ai)  —  Taking  Quxbtions 

mou  JuBT— Evidence. 
lo  an  action  (or  damaices  to  an  automobile 
left  upon  a  railway  right  of  way  within  cor- 
porate limits,  whether  injury  would  have  occur- 
red had  railroad  been  operating  at  a  lawful  rate 
of  speed  held,  under  evidence,  a  gueation  for 
jury,  in  view  of  Coda  1906.  I  4043,  providing 
that  a  railroad  company  shall  be  liable  for  dam* 
ages  sustained  by  any  one  from  locomotive  or 
cars  runninft  at  a  greater  speed  than  six  miles 
per  hour  within  corporate  limits. 

[EU.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  X  IIWH.] 

Appeal  from  Circuit  Court,  Tishomingo 
County;  Claude  Clayton,  Judge. 

Action  W.  J.  Brinkley  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plalntUC  appeals.  Reversed 
and  remanded. 

W.  L.  Blledge,  of  Infea,  tor  appellant.  W. 
H.  Kler,  of  Oortnth,  And  EaH  King,  of  Mem- 
phis, Tenn.,  for  appellea 

BTHRIDOB,  J.  W.  J.  Brinkley  filed  a 
suit  In  the  drcolt  court  of  nshomlngo  coun- 
ty against  the  Southern  Railway  Company 
for  damage  done  to  an  automobile  owned  by 
the  plalntUf  In  the  iMtrporate  limits  of  the 
dty  of  Inka  in  said  county.  Tbe  Acts  show 
that  the  plaintUTa  automobile  had  been  driv- 
en upon  tbe  right  of  way  of  tbe  defendant 
along  ItB  d^ot  and  la  front  ot  a  hotel  ei^ 
uated  to  the  south  ot  the  rl^t  of  way  of  the 
railroad  company,  and  from  which  hotel 
to  the  place  of  the  injury  was  a  driveway, 
whidi  was  used  for  many  years  by  the  pub- 
lic tn  going  from  the  d^Mt  to  tbe  hotel  and 
vice  versa.  The  <dianffenr  left  tbe  automo- 
bile near  mongb  to  the  track  to  be  struck 
by  one  of  Its  trains  and  went  Into  tbe  hotel 
for  some  purpose.  On  coming  out  of  the  ho- 


tel he  perceived  the  train  of  the  defendant 
approaching  from  the  east,  and  ran  to  the 
automobile  and  attempted  to  crank  the  au- 
tomobile and  get  It  moved  out  of  the  zone  of 
danger.  The  automobile  failed  to  Are  at 
the  first  three  crunkings,  and  the  train  was 
so  near  that  the  chauffeur  could  not  make 
another  effort  Tbe  train  approached  from 
the  east,  entered  the  corporate  limits  some 
three-fourths  of  a  mile  from  the  place  of  tbe 
Injury,  and  was  running  at  a  high  rate  of 
speed,  variously  estimated  at  26  to  40  miles 
per  hour,  and  was  running  at  a  rate  of  speed, 
at  the  time  of  the  injury,  of  from  15  to  25 
miles  per  hour,  according  to  the  testimony  of 
witnesses.  The  chauffeur  testified  that  if  the 
train  had  been  running  at  6  miles  an  hour, 
as  required  by  statute,  from  the  time  he  dis- 
covered tbe  approach  of  the  train  some  600 
yards  to  the  east  of  the  place  of  the  injury, 
he  could  have  gotten  the  automobile  out  of 
tbe  way  and  the  Injury  would  not  have  oc- 
curred. It  was  In  testimony,  by  several  wit- 
nesses, that  If  the  automobile  had  been  plac- 
ed 3  or  4  feet  further  north  than  where  It 
was,  the  Injury  would  not  have  occurred 
regardless  of  the  rate  of  speed  at  which  the 
train  was  being  operated.  In  this  state  of 
the  record,  and  without  the  defendant  put- 
ting its  engineer  on  the  stand  at  all  or  in- 
troducing any  testimony,  a  peremptory  in- 
struction was  granted  for  the  defendant. 
Section  4043  of  the  Code  of  1906  limits  rail- 
roads to  6  miles  an  hour  within  incorporated 
limits  of  a  dty,  town,  or  village,  and  pre- 
scribes that  the  company  shall  be  liable  for 
damages  or  injury  which  may  be  sustained 
by  any  one  from  such  locomotive  or  cars 
while  they  are  running  at  a  greater  rate  of 
speed  than  6  mites  an  hour  through  any  dty, 
town,  or  village.  This  statute  was  enacted 
for  the  purpose  of  public  protection,  and  it 
was  tbe  duty  of  the  railroad  company  to 
obey  it.  Whether  the  Injury  would  have  oc- 
curred or  not  had  the  railroad  been  operat- 
ing at  a  lawful  speed  on  the  proof  in  this 
record  was  a  question  for  tbe  jury,  there  be- 
ing positive  testimony  that  It  would  not  have 
occurred  bad  tbe  train  been  running  at  such 
speed.  The  peremptory  Instruction  was  un- 
warranted on  this  record,  and  the  case  Is 
reversed  and  remanded. 
Reversed  and  remanded.  ' 


(U3  Hiss.  K4> 

PARODI  et  al.  v.  STATE  SAVINGS  BANK 
OP  JACKSON,   (Na  18811.) 

(Supreme  Oanrt  of  Mississippi,  Divirion  B. 
March  5.  1917.) 

Bahks  and  Banking  «»171(7)— OouJEonna 

DSAVT— ACOBPTINO  WOITHUBS  CSKOK. 

A  bank,  remitting  for  a  draft  sent  It  for 

collection  upon  receiving  in  payment  a  defec- 
tively signed  check  on  another  hank  which  failed 
before  the  defect  was  corrected,  cannot  recover 
from  tbe  drawer  of  the  draft,  although  tbe  neg^ 
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Ugent  signer  of  the  check  was  the  drawer's 
agent,  and  was  making  a  final  accounting. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  SS  609^12.] 

Appeal  from  Chancery  Court,  Adams  Coun- 
ty ;  R.  W.  Cutrer,  Chaucellor. 

Action  by  the  State  Savings  Bank  of  Jack- 
son against  Sllra  ti.  Farodl,  executrix  of  Ann 
T.  Farodl,  and  others.  From  an  order  over- 
ruling  a  demurrer  to  the  complaint,  defend- 
ants appeal,  Berersed,  and  bill  dismissed. 

A.  H.  Geteenberger,  W.  A.  Gels^berger, 
and  Truly  &  Truly,  all  of  Natdiez,  for  ai>- 
pellants.  Kichard  F.  Keed,  of  Natchez,  and 
W.  Calvin  ^vells,  of  Jackson,  for  appellee^ 

CX)OK.  P.  J.  The  appellants  are  the  exec- 
Qtrlx  and  heirs  of  Mrs.  Ann  T.  Parodl,  de- 
ceased, wh6  before  her  death  was  a  resident 
of  Genoa,  Italy.  The  deceased  owned  real 
estate  in  Natclua,  Miss.,  and  selected  M  B. 
Baker,  a  reddent  of  that  dty*  bb  her  agent 
to  collect  her  ruits,  pay  taxes,  keep  her  prop- 
erty In  'repair,  and  generally  to  look  after 
ber  interests.  Mr.  Baker  had  collected  rents, 
vhlfih,  after  deducting  expoiditares,  amount- 
ed to  about  $1,660.  This  amount  had  been 
deposited  to  the  credit  of  "£).  B.  Baker, 
Agent."  In  the  Flnt  Natchei  Bank.  Appd- 
lants  drev  on  Bl  B.  Baker  for  the  amount 
due  by  him.  The  draft  was  made  pay aUe  to 
the  order  of  the  Farmers'  Loan  ft  Trust 
Company  of  New  York,  and  In  due  course 
reached  the  State  Savincs  Bank  of  Jackson. 
Miss.,  and  this  bank,  appellee  h^  presented 
same  to  B.  B.  Baker  for  payment  Attadied 
to  Oie  draft  was  a  recdpt;  signed  by  the 
executrix  and  all  the  hdrs  of  ttu  deceased, 
acgnittlng  B.  B.  Baker  of  all  of  his  indebted- 
ness to  tbB  estate  of  tlw  deceased.  Mr.  Ba- 
ker paid  the.  draft  by  his  two  persimal 
cbedu.  one  on  a  Jadcacm  bank  and  the  other, 
for  $1,220,  on  the  First  Natdies  Bank.  The 
eoUedinsbank  accepted  theee  checks,  maAed 
the  draft  paid,  and  d^vered  the  attadied  le- 
ce^  to  E.  B.  Baker.  The  check  <m  the  Jack- 
son bank  was  paid,  but  the  check  on  the 
Natdiez  bank  was  not  paid.  Returns  from 
the  Natcbes  bank  were  that  B.  B.  Bato  bad 
DO  funds,  and  the  comidalnant  allages  that 
E.  B.  Baker  bad  Inadvertently  or  negligently 
neglected  to  add  "f^eat"  after  bis  name,  it 
seems  that  this  inadTertence  was  cured,  and 
the  check  was  again  forwarded  for  collection 
to  the  drawee  bank,  bat,  in  the  meantime 
the  Natchez  bank  bad  been  placed  in  the 
bands  of  a  receiver,  and  the  dieck  could  not 
be  collected.  The  complainant  bank  had.  in 
the  meantime,  remitted  to  thte  drawers  of  the 
draft,  ^nd  the  bill  of  complaint  seeks  to  re- 
cover the  amount,  and  is  based  on  the  claim 
that  Baker  w^  the  agent  of  the  drawers, 
acting  within  the  scope  of  his  authority, 
when  he  signed  the  check,  and  neglecting  to 
add  "agents'  to  his  signature  was  the  cause  ot 
its  failure  to  collect  the  cbe<^  for  which 


negligence  Baker's  principals  were  responsl' 
ble.  This  we  think,  is  about  the  case  made 
by  the  bill  of  complaint,  to  which  appellants 
demurred.    The  demurrer  was  OTerruled, 

hence  this  appeal. 

It  was  insisted  by  complainant  below,  and 
It  is  insisted  here,  that  Baker's  omission  of 
the  word  "agent"  following  his  signature  was 
the  negligence  of  his  principals,  who  were 
Baker's  creditors,  seeking  to  collect  his  in- 
debtedness to  them.  This  theory  Is  worked 
out  this  way:  Baker  was  appointed  by  ap- 
pellants to  collect  their  rents,  etc..  and  to  ac- 
count to  them  for  the  balance  in  bis  hands 
as  agent;  Baker  was  accounting,  and  while 
accounting  negligently  failed  to  account,  to 
the  damage  of  complainant.  We  are  unable 
to  ai^rove  thlf;  line  of  reasoning.  The  agency 
of  Baker  is  a  mere  incldoit — he  Is  a  debtor 
to  his  principals,  not  because  he  had  col- 
lected the  rents  as  their  agent,  but  because 
'he  had  failed  to  pay  the  amount  collected  to 
his  creditors.  As  expressed  by  counsel  for 
appellants,  the  drawers  of  the  draft  were 
dealing  "at  arm's  length  with  Baker" — he 
was  indebted  to  them,  and  the  fact  that  he 
bad  deposited  the  money  In  bank  collected  as 
agent  "cuts  no  ice."  He  might  as  well  have 
put  the  good  money  collected  in  one  pocket 
and  a  like  amount  in  counterfeit  money  in 
another  pocket,  and  by  paying  the  .counter- 
felt  to  the  collecting  bank,  and  thus  Impose 
a  liability  on  his  former  prlndpal,  on  the 
theory  that  the  principal  was  responsible  for 
the  torts  of  Its  agent  while  acting  within  the 
scope  of  his  employment.  This  is  not  a  case 
of  mere  accounting,  but  it  is  a  case  where  the 
collecting  bank  has  chosen  to  accept  In  pay- 
ment a  worthless  check.  Instead  of  the  cash, 
and  must  accept  the  consequences  of  Its 
departure  from  the  terms  of  its  employment. 
Bank  of  Shaw  v.  Ransom,  73  South.  280. 

The  above  theory  being  the  only  possible 
tbewy  upon  which  appellant  could  hope  to 
recover,  and  this  theory.  In  our  opinion,  be- 
ing wlfboDt  merit,  It  follows  that  the  Judg- 
ment must  be  reversed  and  the  bill  dis- 
missed. 

Reversed  and  dismissed. 


(US  Hln.  8SM 

IiOmrOT  et  al.  V.  McKIBBEN  et  oL 
(No.  18931.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  S,  1017.) 

1.  Adverse  Possgssion  «=»85(9— SirmciEN- 

OT  OF  EVIDBMCB. 
In  suits  In  ejectment,  to  recover  the  over- 
lappage  of  conflicting  surveys,  a  fence  having 
been  erected  by  the  parties  in  1908  in  reliance 
on  the  accuracy  of  a  survey  then  made  and 
which  was  discovered  to  be  erroneous  in  1911 
when  the  new  survey  was  made,  evidence  htM 
insofficieut  to  show  adverse  possession  on  the 
part  of  defendants  claiming  under  the  first  sur- 
vey. 

[Bd.  Note. — For  other  cases,  see  Adverse  Pofr 
session,  Cent  Dig.  SS  503,  688-^.] 
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2.  EwcTMBKT  «»64  — Pleading  — Dbscbip- 
TIQN  OF  Lard, 
In  a  Boit  in  ejectment  for  the  possesnon  of 
lands,  the  description  in  the  declaration  of  so 
many  acres  off  the  north  end  of  east  half  of 
southeast  quarter  of  a  given  section  is  a  (ood 
description. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  9f  158-164.] 

8.  ADVEB8E  PoBSseaiON  «=5sll0(2)— Plkadino. 

Pleadings  setting  np  statutes  of  adverse 
pnsession  should  specify  the  period  of  adverse 
possession  relied  upon,  so  that  the  opposite 
party  may  have  notice  of  the  exact  period  of 
time  the  adverse  possession  is  alleged  to  have  ex- 
isted. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  »  638,  639.  642.] 

4.  Adtkbse  Possession  «=3ll0(4)— Plxadino 

— Making  Case. 
Where  defendant  in  ejectment  elected  to 
plead  her  ten-year  adverse  holding  next  pre- 
ceding the  filing  of  suit,  not  having  alleged  any 
Qther  period  during  which  there  vas  any  adverse 
possession,  she  vaa  bound  to  make  her  case 
as  alleged  in  her  i)lea. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §fi  644,  645.] 

6.  AoTEBsE  Possession  ^=»112— Pboof— Acts 

OE  OWNEBSHIP  AND  COKTBOI.. 

A  person  relying  upon  adverse  possession 
must  prove  sneh  a  possession  and  snch  acts  of 
ownership  and  outrol  by  him  as  notified  Om 
world  of  his  claim. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Cent.  Dig.  Si  6017  668.  654.  657-659, 
661-66S,,  665,  666.] 

Appeal  from  Circuit  Oonrt,  Calbonn  Coun- 
ty ;  J.  L.  Bates,  Judge, 

Consolidated  suits  by  J.  A.  McKlbben  and 
H,  H.  McKlbben  against  Mrs.  M.  A.  Lovejoy 
and  Thomas  Summers.  Prom  Judgments  for 
plaintiffs,  defendants  appeal.  AflSrmed. 

R.  F.  Klmmons,  of  Water  Valley,  for  ap- 
pellants, Creekmore  tt  Stone,  of  Water  Val- 
ley, for  appellees. 

ETHRIDGE,  J.  J.  A.  McKlbben  and  H.  H. 
McKlbben  filed  separate  suits  in  the  circuit 
court  of  Calhoun  county  against  Mrs,  M.  A. 
Lovejoy  and  Thomas  Summers  in  ejectment 
for  possession  of  lands  described  In  the 
declarations.  The  two  cases  were  consolidat- 
ed In  the  court  below  and  tried  together, 
and  resulted  In  Judgments  in  favor  of  plaln- 
tifTs.  In  cause  No.  2720  in  the  court  below 
the  demand  was  for  the  possession  of  "a 
strip  of  land  66  yards  wide  off  the  north  end 
of  the  south  half  of  section  22,  township  12, 
range  3  west,  except  the  east  half  of  the 
southeast  quarter  of  said  section."  The  de- 
mand in  cause  No.  2721  below  was  for  the 
possession  of  a  strip  of  land  off  of  the  north 
end  of  the  east  half  of  the  southeast  quarter 
of  section  22,  township  12,  range  3  west, 
containing  24  acres  more  or  less.  The  de- 
fendants below  plead  the  general  issue  of 
not  guilty,  and  further  plead  the  statute  of 
limitations,  alleging  In  this  plea  that  the 
plaintiff  ought  not  to  have  a  recovery  In 
this  cause  for  the  reason  that  at  and  before 
the  bringing  of  this  suit  defendant  bad  been 


In  open,  notorlons,  adrerse  posseseton  of 
the  Unds  described  in  i^alntifftf  declaration 
for  more  than  ten  years  next  pnoedlns  the 
bringing  of  said  salt,  eta 

J.  A.  McKlbben  seani  to  have  bon^t  the 
entire  tract  of  land  Involved  In  the  niite 
from  one  BoUnson,  a  tnother-ln-law  of  Un. 
Lovejoy,  and,  after  buying,  sold  H.  B.  Mc- 
Klbben, a  son,  a  portion  known  as  die  east 
half  of  ttae  aontfaeast  quarter  of-  section  22, 
township  12,  range  8  west  The  facta  show 
that  prior  to  the  purchase  by  McKUsben  of 
the  lands  in  question  Mrs.  Lovejoy  had  oc- 
cupied one  part  and  Boblnson  another  part 
of  the  lands  adjoining  each  other ;  and  that 
after  the  McKlbbens  bought  from  RoMnson 
that  McKlbben,  desiring  to  know  the  exact 
line  of  his  land*  procured  a  surrey  thereof 
by  one  ((cCtuin,  and,  acmrding  to  the  eor- 
vey  made  McOnlre,  the  dividing  fence 
between  Mrs.  Love]<v  and  McKlbben  was 
north  of  McGulre's  line.  Therenptm  McKU>- 
ben,  believing  at  the  ttane  that  thia  waa  the 
correct  line,  moved  the  fence  fm  the  Mc- 
Oulre  line.  This  ooearred,  according  to  the 
evldoice  of  the  mrv^n  uid  at  McKlbben, 
In  the  year  and  according  to  Mrs.  X«ove* 
Joy  about  the  year  1961,  though  she  teatifles 
she  is  not  absolutely  sure  of  the  time,  and 
that  she  paid  McKUiben  1^  portion  of  the 
costs  of  the  survey  in  the  year  1903. 

[1]  McKlbben,  being  advised  that  the  line 
was  Incorrect  in  1911,  secured  the  services 
of  the  coonty  surveyor  and  had  the  line  re- 
traced, starting  from  estabUAed  comers  ot 
govemmoit  surveys.  This  survey  placed  the 
line  66  yards  nwth  of  the  McGnlre  line,  and 
McKlbben  In  1911  bronght  suit  for  posses- 
sion of  the  strip  between  the  two  lines.  It 
seems  to  be  fully  established  from  the  evi- 
dence that  the  line  mn  in  1911  was  the  cor- 
rect line,  and  that  the  McGulre  line  run  in 
1903  waa  an  Incorrect  line,  which  resulted 
from  the  fact  that  the  land  In  question  lies 
near  the  boundary  line  between  Calhoun 
and  Talobnsba  counties,  and  that  HcOulre 
got  his  starting  point  from  some  point  In 
Talobnsha  county  whldi  did  not  correspond 
with  the  Calhoun  county  positions.  In  oth- 
er words,  McKlbben  diows  a  complete  paper 
title  to  the  land  in  controversy.  We  think 
the  evidence  falls  satisfactorily  to  show  ad- 
verse possession  on  the  part  of  Mrs.  Lovejoy 
and  Mr.  Summers. 

[2]  One  of  the  chief  points  relied  on  by 
counsel  for  appellant  for  reversal  is  the  void 
description,  so  claimed,  in  the  declaration  of 
H,  H.  McKlbben  versus  the  defendant,  the 
appellant,  which  is  described  as  "a  strip  of 
24  acres,  more  or  less,  off  the  north  end  of 
the  east  half  of  the  southeast  quarter  of  sec- 
tion 22,  township  12,  range  3  west"  The  de- 
scription of  so  many  acres  off  the  north  end 
of  a  tract  of  land  Is  a  good  descriptl<»i. 
Henderson  Harris  v.  Horrace  Byers,  7S 
Sooth.  614,  and  authorities  cited  in  taiat  opin- 
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Ion.  Another  point  relied  upon  Is  Inatractlon 
No.  6  for  the  plalntUF,  which  reads  as  fol- 
lows: 

"The  court  Instmets  the  fary  Oiat  If  they  be- 
lievfl  from  the  eridenee  that  the  Byers  Burrej 
ia  correct,  and  that  defendant  has  not  sbown 
tbat  abe  had  adverse  poaseBslos  of  the  land  in 
coDtroverey  for  ten  years  next  before  bringing  of 
the  suit,  tben  the  jnry  should  find  for  the  plain- 
tiff." 

[3,  4]  It  Is  contended  tbat  tMs  Instruction 
prevented  plalntlfls*  recovery,  even  though 
she  had  been  In  possession  for  a  ten-year 
period  preceding  the  filing  of  the  snlt;  in 
other  words,  that  she  was  entitled  to  show 
possession  tor  a  ten-year  period  any  time 
so  long  as  ten  years  had  not  ran  against  her 
In  favor  of  the  plalntUF,  even  though  the 
period  did  not  continue  op  to  the  date  of 
the  bringing  of  the  suit  In  pleadings  set- 
ting up  statutes  of  adverse  possession  they 
should  specify  the  period  of  adverse  posses- 
sion relied  upon  so  the  adverse  party  might 
have  notice  of  the  exact  period  of  time  the 
adverse  possession  Is  alleged  to  have  existed. 
Having  elected  to  plead  the  ten  years  next 
preceding  the  filing  of  the  suit,  and  not 
faavlng  alleged  any  other  period  during  which 
there  was  any  adverse  possession,  the  de- 
fendant was  bound  to  make  her  case  as  al- 
leged in  her  plea.  There  does  not  appear, 
however,  to  have  been  satisfactory  proof  of 
adverse  possession  for  any  period  of  ten 
yeara 

[5]  We  do  not  think  there  Is  any  error  In 
the  other  Instructions.  A  person  relying 
ujftm  adverse  possession  must  prove  aach  a 
poaseasion  and  such  acts  of  ownership  and 
control  Ify  the  claimant  as  would  notify  the 
world  of  his  claim. 

We  find  no  reverslUe  error  in  ttw  record, 
and  the  cause  la  aocoidlnglr  afllnned. 

Affirmed. 


dU  Miss.  «»> 

JOHNSTON,  State  BeveniM  Agent,  v.  LONG 
FDBNITUBB  CX).  (N0.1S741.). 

(Supreme  Court  of  MissiBrippI,  Division  B. 
March  6,  1917.) 

1.  Licenses  «s>7(S)  —  Statdhs  «»0K8)  — 
Pabtxal  InvAUnrnr— Lioensb  Taxes. 
Under  I^ws  1916,  c.  90,  Imporing  a  license 
tax  on  dealers  in  coffins  doing  en  undertaking 
business,  bat  excepting  merchants  paying  a  tax 
on  their  stock,  a  fomiture  company  paying  a  tax 
on  its  coffin  stock,  but  also  doing  an  undertaking 
bosinesB,  is  UaUe  for  the  Ux,  since  the  proviso 
regarding  mtfdiants  ta  v<rfd  and  separable. 

tEd.  Note.— For  othcv  eases,  see  Licenses, 
C«it.  Dig.  H  9*  18;  Ststnt^TOaBt.  Dig.  U  66, 


2.  OoirariTUTJOiTAX.  Law  •=»230(S)— Ltcensbs 
«S37(3)  —  E^UAX.  PBoxBcmoir  —  LiCEirsB 
Taxes. 

The  exception  of  morebants  paying  a  tax  on 
their  coffins  from  the  license  tax  imposed  by 
Laws  1914,  c  90,  on  dealers  In  coffins  doing  an 
undartaking  baoiiieH  is  void  because  denying 


equal  proteetioB  of  the  laws  ta  psrsons  not  me^ 

chants. 

[Sd.  Note.— For  «&et  cases,  see  Gonstltatlonsl 
Law,  Oent.  Dig.  |  6S7;  Licenses,  Cent.  Dig.  H 

9,  19.] 

Appeal  from  Olicolt  Court;  C<gdah  Coun- 
ty; J.  B.  Bolden.  JudgOw 

Action  by  J,  C.  J<dui8ton,  State  Revenue 
Agent,  against  tlw  Long  Furniture  Company. 
Judgment  for  defNidant,  and  plaintiff  ap- 
peals. Reversed,  and  Judgment  for  plalntlflF. 

M.  S.  McNeil,  of  Hazlehurst,  and  Stokes  V. 
Robertson,  of  Jackson,  for  appellant  H.  J. 
Wilson,  of  Haslehurst,  for  appellee. 

ETHRIDGB,  J.  Plaintlft,  3.  0.  Johnston, 
State  Revenue  Agent,  filed  suit  against  the 
Ijong  Furniture  Company,  a  corporation,  do- 
ing business  at  Hazlehurst  in  Copiah  county, 
Miss.,  for  a  privilege  tax  of  $100  per  year  tor 
each  of  the  years  1909. 1910, 1911.  1912, 1913, 
and  1914,  and  also  for  100  i>er  cent  damages 
for  failure  to  pay  said  prlvU^  tax  within 
the. time  required  by  law.  The  testimony 
shows  that  the  defendant  was  carrying  a 
stodk  lit  coObu,  and  was.  In  connection  with 
the  cofiln  bnslnesB,  oiterating  a  hearse,  and 
would,  when  a  porsoi  allied  therefor,  pre- 
pare the  body  fdr  the  burial  and  bury  tt, 
charging  extra  eomprasatlon  for  this  service. 
Also,  tbat  they  kept  embalming  fluids,  and 
^onld,  when  requested,  have  the  body  em- 
balmed for  burial,  chai^g  therefor.  There 
was  a  Judgment  for  the  defendant  -below, 
from  whldi  Judgmmt  the  revenue  agmt 
peals. 

[1,2]  This  case  Is  precisely  like  the  case 
of  W.  Kd  Smith.  Tax  Collector,  v.  O.  B.  Per- 
kins, decided  by  this  court  December  23, 1916 
(78  South.  797),  in  which  it  wss  held  that 
persons  so  engaged  are  liable  for  undertak- 
ers* privilege  tax.  It  Is  urged  here  in  fbe 
presoit  case  that  the  case  of  W.  Ed  Smith, 
Tax  Collector,  v.  C.  B.  Perkins,  supra,  was 
onroneoiis  because  the  decision  writes  some- 
thing into  fhe  statute  that  the  Legislatnn 
had  not  written  ttiere,  and  that  ttie  result 
was  tbat  the  Snpreme  Court  had  legislated 
In  the  matter.  TUa  Is  an  ammeons  view  of 
the  decMon.  Ibe  statute  <Iaw8  1916,  e.  00) 
imposing  tha  privilege  tax  imposes  a  tax 
upon  all  persons  mgaged  In  the  buslneas,  but 
undertakes  to  ucept  out  of  the  statute  a  cer^ 
tain  cbua  knomi  as  merduuita  who  had  paid 
a  privUege  tax  as  merdiants,  and  this  dause 
exceptbv  merduuits  being  a  s^raUe  provl- 
sl<m,  and,  being  vidd  because  it  denies  the 
equal  intiteetton  of  the  law  to  people  not 
merdiants,  could  he  scsmnted  Crom  the  body 
of  the  act  on  the  prinelifle  that  ni^en  a  part 
<^  a  statute  la  unoonatltuttonal  and  can  be 
separated  from  fht  main  atatnta  without  Im- 
pairing the  act  as  a  whole,  it  may  be  dcme. 
This  prindpte  was  distinctly  neognlied  and 
decided  In  Adams,  State  Revenue  Agen^  v. 
Standard  Oil  Company,  97  Misa.  879,  68 
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Soutb.  692.  This  case  having  been  tried  In 
the  court  below  prior  to  the  decision  of  the 
case  of  W.  Ed  Smith  T.  C.  B.  Perkins,  and 
being  decided  contrary  to  the  view  there  held, 
the  case  Is  reversed,  and,  as  there  is  no  dis- 
pute as  to  the  facts,  judgment  will  be  entered 
herte  for  the  amount  sued  for. 
Beversed,  and  Judgment  here. 

OlS  Vim.  S78) 

SIDWABDS  T.  HAYNES-WALKEB  LUM- 
BER CO.    (No.  18822.) 

(Snpreme  Court  of  Misilsslppi,  Division  B. 
March  6.  1917.) 

1.  Masteb  and  Sebvant  «=3l03(l>— Injubies 
TO  Sebva  NT— Safe- Place  Docteine. 

It  is  the  master's  nondel^able  dutj  to  fur- 
nish a  servant  a  safe  place  to  work. 

[Ed.  Note.— For  other  esses,  see  Huta  and 
Servant,  Cent  Dig.  |  175.] 

2.  Masteb  akd  Sebvant  «=9l64— Injttbies  to 
SXBVAKT  —  Fbixow  Sebvant's  Nequgeztok 
—MMfmoDB  or  WOKK. 

Where  it  was  the  servant's  duty  to  oil  the 
bit  saw  mandrel,  while  the  mill  was  shut  down 
at  the  noon  hour,  the  master  was  not  absolved 
from  liabili^  for  injuries  to  the  servant  re* 
suiting  from  premature  starting  of  the  machin- 
ery by  a  fellow  servant,  since  It  was  the  mas- 
ters duty  to  supervise  the  operaticm  of  the  ma- 
chinery, as  well  tM  to  provide  a  safe  place  for 
work. 

[Ed.  Note.— For  otfaer  caae^  see  Master  and 
Servant,  Cent  Dig.  {  831.] 

3.  Mastkb  and  Sebvant  ®»2(@(1)— Xnjvbiks 
TO  Sebvant— Safe-Place  Doctbine. 

The  servant  does  not  assume  the  risk  of  tbe 
master's  failure  to  furnish  a  safe  place  to  work 
wheu  be  works  in  an  unsafe  place. 

[Ed.  'Noter— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  S  DDI.] 

4.  Masteb  and  Sebvakt  ^»ie4^lNjnBiS8 
to  Sebvant— Safe- PiACE  Doctbine. 

Where  a  servant  required  to  oil  a  bit  saw 
mandrel  during  the  noon  hour  when  the  machin- 
ery was  required  to  be  shut  down,  who  was  in- 
jured when  the  foreman  started  the  machinery 
before  1  o'clock  and  without  sounding  the  whia- 
tle.  as  was  the  custom,  the  master  was  liable^ 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  331.] 

Appeal  from  Circuit  Court,  Tishomingo 
Cotmty :  Claude  Clayton,  Judg& 

Action  by  J.  W.  Edwards  against  Haynes- 
Walker  Lumber  Company.  Judgment  on  a 
directed  verdict  for  defendant,  and  plaintiff 
appeals.  Reversed  and  remanded. 

J.  A.  Cunningham,  of  Boonevllle,  tm  ap- 
p^ant.  W.  J.  lAmb,  of  Corintb,  few  appel- 
lee. 

OOOK,  P.  J.  This  saft  or^lnated  In  and 
was  tried  In  the  circolt  court  of  Tishomingo 
connt7<  According  to  tbe  testlnumr  of  wit 
nesses  f6r  plaintiff,  he  was  an  empl<^  of 
the  defmdant  conq>an7  and  his  dntlw  wer« 
that  of  a  blo(*  setter;  and  It  was  his  duty, 
among  other  things,  to  oil  the  bit  saw  man- 
drel. In  order  to  perform  his  duties,  it  was 
neceasaiT  tor  him  to  take  a  position  between 
the  top  saw  rig  and  the  big  saw.  The  mle 


was  that  plalntUTs  duties  were  to  be  per^ 
formed  at  the  noon  hour,  when  the  machin- 
ery was  at  rest  The  regular  custom  was  to 
put  the  machinery  Ip  motion  at  1  o'clock. 
While  the  machinery  was  at  rest,  plaintiff's 
place  to  work  was  a  perfectly  safe  place,  but 
after  the  machinery  was  pnt  In  motion  his 
place  to  work  was  a  veritable  death  trap.  la 
view  of  this  fact,  it  was  the  custom  to  sound 
the  whistle  before  the  mill  was  started.  On 
this  occasion  no  whistle  was  sounded.  While 
the  plaintiff  was  In  an  extremely  perilous 
position,  and  before  the  time  to  start  die 
mill,  and  without  giving  the  customary  sig- 
nal, the  trap  was  sprung  and  plaintiff  was 
injured;  happily  he  was  not  killed.  Tbe 
court  directed  the  jury  to  find  for  defendant 

It  is  earnestly  argued  hy  appellee  that  tha 
company,  a  copartnership,  Is  not  liable,  be- 
cause the  proof  showed  that  appellant  was 
Injured  by  the  negligence  of  a  fellow  servant 

[1]  It  will  be  observed  from  the  statement 
of  facts  that  the  defendant  bad  adt^ted  a 
system  designed  to  safeguard  the  lives  and 
limbs  of  Its  employes.  Some  such  system 
was  necessary  In  order  that  tbe  employ^  In- 
jured In  this  case  might  have  a  safe  place  to 
work.  It  was,  of  course,  the  duty  of  the 
master  to  furnish  a  safe  place  to  work,  and 
this  duty  was  nondelegable.  This  Is  elemoi- 
tary  law,  andlt  would  be  a  waste  of  time  to 
(dte  authorities  to  support  the  rul& 

[2]  It  would  seem  absurd  to  say  that  the 
master  might  escape  liability,  under  tbe  facts 
of  this  case,  by  merely  saying  that  be  had 
performed  his  duty  In  this  case  by  directing 
the  employ^  to  oil  the  mandrel  while  the 
mill  was  shut  down  at  the  noon  hour,  and 
while  the  death-dealing  apparatus  was  qui- 
escent; that  the  premature  starting  of  the 
machinery  was  the  negligent  act  of  a  fellow 
servant  for  which  the  master  was  not  liable. 
An  employer  "la  no  less  responsible  to  his 
workmen  for  personal  Injuries  occasioned  by 
a  defective  system  of  using  machinery  than 
for  Injuries  caused  by  a  defect  in  tbe  ma- 
chinery Itself,"  or,  In  other  words,  that  "a 
master  Is  responsible.  In  point  of  law,  not 
only  for  a  defect  on  tils  part  In  providing 
for  his  failure  to  see  that  tbe  apparatos  was 
prt^rly  used."  Labatt's  Master  &  Servant 
(2d  Ed.)  S  1110.  The  quotation  was  taken  by 
Mr.  labatt  from  an  English  case,  and  tbe 
principle  Is  developed  in  the  succeeding  pages 
of  his  masterly  work. 

[3]  It  is  the  universal  law  that  a  master 
must  furnish  his  servants  a  safe  place  to 
work ;  that  this  duty  Is  nondelegable,  and  a 
servant  does  not  assume  the  risk  irtien  he 
works  in  an  unsafe  place. 

[4]  Betumlng  now  to  the  proven  facta  at 
the  present  cas^  it  wlU  be  otnerved  that  the 
position  of  aiqpeUant  when  ha  was  injured 
was  only  dangerous  while  the  saws  were  re- 
volving ;  and,  when  this  was  not  the  case, 
there  was  no  need  of  any  precautions  for  bis 
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safety.  So  lie  was  not  required  to  work  In 
this  place  when  the  saws  were  in  motion,  bat 
It  was  bis  job  to  oil  the  machinery  while  the 
mill  was  shut  down.  He  was  doing  the  work 
at  the  proper  time  and  would  have  been  en- 
tirely safe  bnt  for  the  foreman's  disregard 
of  the  timei  The  custom  was  to  do  this  work 
at  recess  while  everything  was  safe.  The 
custom  was  to  ptart  the  mill  at  1  o'clock. 
The  mill  was  started  t}efore  1  o'clock.  It 
was  the  noudelegable  duty  of  the  master  to 
■ee  that  the  custom  was  carried  out,  in  or- 
der that  the  place  to  work  be  made  safft 

Many  cases  decided  by  this  and  other 
courts  upon  the  established  mle  of  the  non- 
liability of  the  master  for  the  negligence  of 
a  fellow  servant  of  the  complaining  party 
are  cited,  none  of  which  are.  In  our  (pinion, 
applicable  to  the  facts  of  the  present  case. 

There  is  also  much  dlscnsslon  of  the  vice 
principal  or  superior  Bervant  doctrine,  but 
we  do  not  think  It  Is  necessary  to  take  either 
Bide  of  this  controversy  in  the  present  case. 

When  it  Is  kept  In  mind  that  the  place 
where  appellant  was  required  to  work  was 
only  safe  whllie  the  madiinery  was  not  in 
motion,  It  will  be  perceived  that  appellee  had 
not  provided  a  safe  place  if  he  failed  to 
adopt  some  system  to  Insure  that  the  ma- 
chinery would  not  be  started  while  appel- 
lant was  at  work.  This  failure  of  the  sys- 
tem was  the  fanlt  of  the  master,  for  the  ob- 
Tloas  reason  that  be  could  not  bide  behind 
the  sUrta  of  a  fallow  sorant  wben  It  was 
bis  pofldtlTe  and  nondelegable  duty  to  ke^ 
tbe  place  safe,  and  see  to  it  tbat  bla  appara- 
tus was  properly  used. 

We  think  that  the  principle  discussed  is 
tbe  prlDd^  wblcb  controlled  tUs  court  In 
on  Oo.      ElUfl,  72  IClas.        17  Sontb.  214. 

We  bare  not  disenssed  tbe  feUow-srarant 
rale,  because  we  do  not  believe  that  this  rale 
has  any  application  to  this  case.  There  is 
no  qneation  about  the  f&Uow-4errant  doctrine 
In  this  state.  It  Is  in  full  flower,  exc^  in 
that  class  of  cases  whldi  come  within  the 
exceptions  presCTibed  by  oar  Constltntion  or 
statutes. 

Beversed  and  remanded. 

SnnrBNS,  toiA  no  part  In  Oils  ded- 
Blon. 


(lis  HIM.  ns) 

BOARD  OF  MAYOR  AND  ALDERMEN  OF 
TOWN  OF  LOUISVILLE  v.  ARM- 
STRONO  et  al.   (No.  18894.) 

(Supreme  Court  of  Missisadppl,  Division  B. 
Fkb.  5^  1917.) 

1.  AondN  4B^!0(3>— DQtnrr  «=>14&~Joindeb 
or  Aom>if»— BscovBBT  or  Iuleoal  Taxes. 
Where  several  properties,  not  owned  by  joint 
owners,  were  once  assesaed,  and  later,  when  im- 
proved, were  again  assessed  for  tbe  same  year, 
the  owners  conld  not  sue  Jointly  for  the  taxes, 


based  on  the  increased  sisessment,  paid  by  thesi 
under  protest  either  at  lav  or  in  equity. 

[Ed.  Not&— For  oOm:  cases,  sea  Action,  Oent; 
p^§$^  614-628;   Dqulty,  Osnt.  Dig.  H  84% 

2.  Taxation  «=»543(1)— Payment— Pbotebt— 
Rkcovkbt  or  Illegal  Taxbs-Jubisdiotioh 
or  Ohancbbt  Cocbi. 
He  cbaneeiT  court  does  not  have  original 

Jurisdiction  of  demands  of  owners  of  realty  to 

recover  alleged  illegal  taxes  paid  under  protest 
CBd.  Note.— For  othra  cases,  see  Taxation, 

Cent.  Dig.  1 1006.] 

Appeal  from  Ohancery  Ooort,  Winston 
Gonnty;  H.  H.  Blmor^  Special  Chancellor. 

Suit  by  j:  K.  Armstrong  and  others  against 
thiB  Board  of  Mayor  and  Alderaien  of  the 
Town  of  Louisville.  Demurrer  to  the  bill 
was  orerrnled,  and  appeal  granted  to  settle 
the  principles  of  the  case.  Decree  reversed, 
demurrer  sustained,  and  bill  ^smlssed  with- 
out prejudice. 

Appellees,  as  citizens  and  taxpayers  at 
tbe  munldpallty  of  Louisville,  In  Winston 
county,  exhibited  their  bill  of  complaint  in 
the  chancery  court  of  said  county  against 
the  board  of  mayor  and  aldermen  of  the 
town  of  Louisville,  seeking  to  recover  various 
amounts  of  taxes  alleged  to  have  been  paid 
for  the  year  1013,  with  the  exception  of  ap- 
pellee J.  A.  Chapman,  who  seeks  to  recover 
$24-  alleged  to  have  been  unlawfully  paid  for 
the  year  1914,  on  different  improvements  c<hi- 
stracted  by  complainants  upon  their  separate 
and  individual  properties  In  said  town.  The 
bill  charges  that  the  complainants  each  own- 
ed unimproved  real  estate  on  the  1st  day  of 
February,  1913,  the  day  upon  which  the  lia- 
bility of  individual  taxpayers  for  the  fiscal 
year  1913  was  by  law  determined;  that  after 
the  Ist  day  of  February  each  of  the  cc«n- 
plalnants  .made  separate  Improvements,  fully 
detailed  in  the  bill,  some  of  the  complainants 
eoiutractlng  dwelling  houses,  and  others 
houses  for  business  purposes;  that  during 
tbe  year  1913,  after  the  said  improvements 
had  been  constructed,  the  board  of  mayor 
and  aldermen  increased  tbe  assessment  of 
each  of  the  complainants,  so  as  to  embrace 
the  value  of  tbe  improvements,  and  the  tax 
collector  bad  proceeded  to  collect  ad  valorem 
taxes  tor  the  year  1913  upon  the  value  of 
these  improvements;  that  the  Increase  In  the 
assessment,  so  far  as  it  affected  taxation  tot 
the  year  1913,  was  without  authority  of  law, 
and  tbat  tbe  collectloii  of  this  tax  by  tba 
dty  tax  collector  was  unlawful;  that  com- 
plainants had  protested  against  the  Increase, 
but  their  objections  had  been  overraled  by 
the  board;  tbat  each  of  tbe  complainants 
bad  paid  tbe  amount  of  tbe  tax  exacted  un< 
der  protest.  Similar  allegations  were  made 
wlfli  reference  to' the  Increase  of  tbe  assess- 
ment of  J.  A.  Chapman  for  tbe  year  JA14, 
and  also  with  raference  to  the  exaction  and 
payment  of  tbe  Increased  tax  tor  tbat  year. 
It  is  charged  that  these  separate  improve- 
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mentB  of  tbe  comirt*buuits  were  not  taxable 
for  the  year  1913,  that  tbe  real  estate  of  the 
complalnanta  had  alreadr  been  lawfolly  as- 
sessed at  Its  tme  ralne,  and  that  there  was 
no  anthorlty  of  law  jastifjins  tbe  board  In 
Increasing  the  assessments  then  lawfully  aih 
pea  ring  against  each  of  the  complainants  up- 
on the  regular  assessment  roll.  The  bill  does 
not  charge  at  what  meeting  of  the  board  tbe 
assessments  were  Increased,  bat  does  charge 
that  some  of  the  Improvements  were  not  con- 
stmcted  until  the  month  of  August,  1913,  and 
it  tb^eby  necessarily  shows  that  the  increase 
was  made  during  or  subsequent  to  the  month 
of  August  The  bill  does  not  charge  at  what 
meeting  complainants  protested,  or  whether 
all  of  them  in  fact  appeared  before  the  board, 
or  bad  notice  of  the  Increase,  at  or  daring 
the  meeting  at  which  an  order  increasing  the 
aaaessment  was  mtered.  It  inferentlally  ap- 
pears  from  tbe  bill  that  tbe  board  attempted 
to  make  this  Increase^  not  at  the  regular 
revenue  umIqp  of  the  board,  when  the  gen- 
eral assessments  of  the  municipality  were 
OQiiaUnd  and  tbe  roll  approvedt  but  that 
tbe  board  acted  under  aatbovt^  of  ciiapter 
128,  Laws  of  1912. 

▲  foieral  demnrrer  wu  biterpoaed  to  flie 
btU,  and  this  demurrer  was  by  tbe  court 
overruled,  but  an  appeal  granted  to  settle  the 
prlnd^es  of  the  case.  Two  of  the  gronnds 
of  demurrer  challenge  tbe  right  of  the  con>- 
Idalnants  to  combine  their  s^iarate  demand* 
In  <»ie  snlt  For  tbe  purposes  of  tbe  opin- 
ion. It  Is  luneceasaiy  to  aet  ont  the  varloiiB 
grounds  of  demurrer. 

Lt.  H.  Hopkins,  of  Louisville,  for  appel- 
lants. B.  M.  Livingston,  of  Louisville,  for 
appeUMb 

STEVENS,  3.  (after  stating  the  facts  as 

above).  [1]  i^ipellees  are  not  joint  owners 
of  the  property,  tbe  assessment  of  which  was 
Increased.  Each  owns  his  soparate  end  In- 
dividual  parcel  of  real  estate  upon  which 
improvements  were  erected.  The  value 
these  ImproTonents  ▼arles,  according  to  the 
varying  amounts  of  labor  and  material  re* 
quired  for  each  houae.  Badi  oomplalnaiit 
seeks  to  recover  back  a  tax  charged  to  have 
been  demanded  unlawfully,  and  in  seeking 
tUs  recovery  every  cmigflslnant  Is  suing  to 
recover  back  his  own,  and  not  another's, 
tax.  Tbe  oomidalnants,  Uierefore^  hare  no 
oommnnlty  of  Interest  In  the  snbjeet-mattar 
of  QiSs  litigation.  This  Is  not  A  case  where 
taxpayers  seek  to  recover  back  a  onlform 
rate  of  taxation  imposed  by  an  unconstlta- 
tloial  law.  Badi  of  tbe  comidalnantB  Is 
bore  seeking  to  recover  back  a  portion  of  ad 
valorem  taxes  paid  upon  his  own  property. 
Tbe  effort,  therefore,  to  combine  the  claims 
In  (Uie  bill.  Is  oondeioned  by  more  than  one 
decision  of  tbls  court  See  Newell  et  al.  v. 
L  a  B.  B.  Cok,  106  Miss.  162.  68  South. 


351,  and  authorities  there  Usted.  For  this 
reaacm.  the  demnrier  to  the  Ull  should  have 
been  sustained,  and  tbe  bill  dismissed. 

[2]  In  entering  the  proper  decree  bere^  we. 
of  course,  are  not  reversing  the  chanedlor 
for  assuming  to  take  jurisdiction  of  what 
appellants  contend  to  be  common-law  suits. 
Appellees  could  not  combine  their  claiom, 
either  in  one  declaration  at  law  or  one  bill 
In  equi^.  It  ml^t  be  well  to  say,  however, 
that  In  our  Judgment  tbe  chancery  coon 
does  not  have  original  Jurisdiction  «it  tbe 
separate  demands  bere  sued  for. 

The  decree  of  tbe  lower  court  will  be  re- 
versed, tbe  dranurrer  sustained,  and  tbe  bill 
dismissed  without  prejudice  to  the  rights  of 
the  complainants  to  Institate  new  and  sepa- 
rate actions. 


OU  MlBS.  S8S) 

GRENADA  GROCERY  CO.  t.  TATDU  H  aL 
CNow  18942.) 
(Snprene  Ooort  of  Mississippi.  Divislaa  B. 
March  6,  1917.) 

L  LaiTDLOKD  AND  TSNANT  «=»217(1)— AOTW 

nm  Rent— Equtfabu  Jdbisdiotion. 
An  action  to  collect  rent  is  not  a  jvoper  sub- 
ject of  equltaUe  joriadiction,  and  a  chanceiy 
court  should  dlywiss  nuA  a  pwrwMtrWng  on  its 

own  motion. 

[Ed.  Note.— For  other  cases,  see  LaadM  and 

Tenant,  Cent  Dig.  866-^] 

2.  Apfeai.  aso  Brbob  ^1175<7)  —  Detxrmi- 
HATion  or  Gauss— EnTBT  or  Judgmeitt. 

Undor  Const  1690,  |  147,  prohibiting  re- 
versals because  the  actkn  was  btought  in  tbe 
wrong  court,  with  statutory  power  to  enter  the 
proper  Judgment  when  manifest  from  tbe  record, 
the  Supreme  Court  will  enter  judgment,  where 
there  la  no  material  conflict  of  evidence,  in  a 
ease  erronfloosly  tried  In  a  chancery  court 

COd.  Note.— For  o^er  cases,  sss  Ameal  and 
Error,  Gent  Dig.  |  ^8L} 

3.  Lahdlobd  Ann  Tkhant  •i^OSCl)  —  Imb- 
HUE'S  Lubujtt  roE  Bent  •  TuASma  or 

Lease. 

A  lessee  Is  liable  for  aecmed  rent  al- 
though he  attempted  to  transfer  the  lease  with- 
out tbe  lessor's  consent 

(Ed.  Note.— For  other  caseL  see  Landlord  and 
Tenant.  Cent  Dig.  U  821.  630,  831.] 

Appeal  from  Caiancery  Court,  Graiada 
Connty;  J.  G.  McGowok.  Chancellor. 

Suit  by  the  Grenada  Grocery  Company 
agalnat  S.  T.  Ktom  and  another.  Judgment 
for  deCeedants,  and  plaintiff  ajqiteals.  Re- 
versed, and  judgment  entered  for  plalntUT. 

Cowles  Horton,  <tf  Grenada,  for  appelant 
a.  A.  Morrison,  of  Grenada.  Cor  appoUooa. 

ETHBIDGE,  J.  The  Grenada  Grocery 
Company,  a  corporation,  filed  suit  in  the 
chancery  court  of  Grenada  county  against 
S.  T.  Tatum  and  M.  E.  Powell  for  the  sum  of 
f  100  and  interest  claiming  under  a  contract 
made  between  the  Grenada  Groo^  Com- 
pany and  S.  T.  Xatnm.  wbidi  Is  In  the  fol- 
lowing words: 

"This  agreement  entered  Into  this  the  14th 
day  of  September,  1008,  by  and  between  the 
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Grenada  Groceir  Oompany,  of  the  first  part,  and 
S.  T.  Tatnm,  of  the  second  part,  all  of  the  town 
of  Grenada,  Grenada  county,  and  atata  of  Hia- 
slsaippi,  witnesaetb  that,  for  and  in  oonaidera- 
tion  of  the  said  Grenada  Grocer?  Ownpany  re- 
linqolBbing  claims  as  vested  in  lease  b;  the  SU- 
nofs  Central  Sallroad  Company  to  24  feet  of 
.gronnd  in  the  rear  of  their  warehouse  and  allow- 
ing the  said  S.  T.  Tatnm  to  erect  a  bride  ice- 
house adjoining  the  Grenada  Grocery  Company's 
warehouse,  the  said  S.  T.  Tatnm  agrees  to  pay 
the  said  Grenada  Grocery  Company  the  sum  of 
twenty-five  ($25.00)  dollars  a  year,  and  farther 
agrees,  sfaomd  the  said  Grenada  Grocery  Com- 
pany desire  to  erect  for  their  own  use  and  oc- 
cupancy a  warehouse  on  said  24  feet  on  the 
south  end  of  the  lot  now  occupied  by  them  after 
'  the  first  year  from  Febmary  1,  1909,  then  said 
S.  T.  Tatnm  agrees  to  i:elin<]uish  his  claim  to 
said  24  feet  in  rear  of  Grenada  Grocery  Com- 
pany's warehouse  as  vested  in  Ua  lease  by  Illi- 
nois Central  Railroad  Company  to  falm.  The 
said  Grenada  Grocery  Company  agrees  to  pur^ 
chase  tn»n  S.  T.  Tatam  the  improvements  he 
makes  on  said  24  feet  at  actual  cost  of  oonstrue- 
tLaa,  less  damage  or  dcterioraticHi,  should  they 
require  him  under  condltims  above  atipnlated  to 
Tacata  said  24  feet 

"[Signed]  Grenada  Grocery  OHnpany* 
"S.  T.  Tatnm," 

It  appear*  that  after  Tatom  made  the 
above  contract,  and  after  he  had  erected 
the  leeboDse  on  the  lands  described  In  the 
cmtntct,  be  assigned  his  tmslness  or  trans- 
ferred bis  dalm  In  the  house  to  Powell ;  but 
nothing  was  said,  bo  far  as  the  record  shows, 
binding  Pow^  to  perform  this  agreement, 
nor  was  the  consent  of  the  Groiada  Grocer? 
Company  procured  to  the  contract  between 
Tatnm  and  PowelL  IMdaice  was  taken  on 
the  part  of  the  complainant  to  show  that  It 
was  agreed  that  Tatnm  was  deslnma  o* 
erecting  an  loehonse  near  the  switch  tracks 
of  the  railroad  company,  and  conld  not  ino- 
coie  any  othu  lot  in  the  dty,  and  that  be 
approadied  the  Grenada  Grocery  Company 
to  secure  the  lot  In  qnestion,  which  the  com- 
pany had  leased  from  the  railroad  company. 
The  minutes  of  the  corporation  show'  an 
order  made  at  a  directors'  meeting,  author- 
tslng  the  execution  of  the  contract  for  the 
yeaidy  snm  of  92S.  Tha  contract  was  drawn 
UP  and  signed  by  both  parties;  Tatum  har- 
Ing  a  copy,  bat  afterwards  lost  or  mislaid  it. 
The  complainant  put  Tatum  on  the  stand 
as  a  witness,  after  having  fully  proved  its 
case  by  its  own  witnesses,  and  Interrogated 
him  about  the  matter.  In  this  testimony  he 
claims  that  the  contract  was  that  he  was 
to  pay  only  $25  for  the  rights  given  under 
the  contract.  His  answer  does  not  set  forth 
a  mistake  In  the  execution  of  the  contract, 
but  simply  denies  the  contract  declared  on; 
but  he  admits  signing  the  contract  and  hav- 
ing a  copy  of  it  given  to  him  at  the  time. 
This  was  the  substance  of  the  evldenoe  In  the 
case,  and  on  this  evidence  the  chancellor 
found  for  the  defendant. 

[1  ]  It  Is  Inconceivable  to  the  writer  upon 
what  theory  the  bUl  in  this  case  was  filed  In 
the  chancery  court  There  is  not  a  single 
allegation  in  the  bill  that  makes  it  a  proper 


suit  for  the  diancery  court,  and  no  facts 
are  set  forOi  that  warrant  the  court  In  w- 
tertalnlng  ]nilsdletion»  and  the  court  abonld 
have  dismissed  t3ie  bUl  on  Its  own  moUon; 
the  JnrlsdlctUm  not  bdng  qnestloned  by  the 
defendant  In  any  pleading. 

[I]  Howerer,  we  are  prevented  by  section 
147  of  the  state  Oonstltntlon  from  reversing 
a  case  aole^  because  It  was  brought  tn  the 
wrong  court;  and  under  the  statutes  of  the 
state  it  Is  Oie  dnty  of  the  Supreme  Gonrt, 
where  tlm  court  below  has  reached  the  wrong 
conclusion  <at  entered  the  wrong  judgment, 
to  mter  a  proper  Judgment  here  It  it  be 
manlttet  from  the  recocd.  In  other  words, 
if  there  Is  no  material  conflict  tn  the  evi- 
dence, and  one  party  dearly  has  the  right 
under  the  evidence  to  a  jnd^ent,  this  court 
should  enter  judgment  here  and  not  remand 
the  cause. 

It]  On  this  record  It  la  manifest  that  Ta- 
tam Is  llaUe  to  the  complainant  for  ttie 
$2B  per  year  for  the  period  sued  for  and  un- 
til such  time  as  he  shall  surrender  to  the 
Grenada  Grocery  Company  his  leasehold 
rU^ts  or  ttmove  his  bnUding  from  said  lot. 
'Therefore  the  Jod^ent  of  the  court  below 
Is  reversed,  and  judgment  wm  be  entered 
here  for  $100,  with  6  per  cent.  Interest  fron> 
date  of  filing  salt,  and  for  all  costs. 

Beversedt  and  judgment  here. 

COOK,  P.  X,  recused  himself,  and  tocA:  no 
part  In  this  decision. 

(US  Miss.  IH> 

OLBUENT  T.  KNIGHTS  OF  MACCABEES 
or  THE  WORLD.    (No.  18816.) 
(Supreme  Gonrt  of  Mississippit  DlvUoa  B. 
March  6,  1917.) 

1.  Death  «=»2(2)  —  Pbisuhftiohb  —  SavBH 
YXABS*  Absencs. 

The  presumption  of  death  arising  from  ab- 
sence for  seven  years  does  not  prove  that  death 
occurred  at  any  particular  time  prior  to  the  ex- 
piration of  the  seven  years,  and  if  it  is  essentiai 
to  the  case  of  any  litigant  to  show  tliat  the  ab- 
sentee died  at  any  particular  time  prior  to  the 
lapse  of  the  seven  years,  the  burden  of  proof  is 
upcm  him. 

[Ed.  No^— For  other  eases,  see  DeaQi,  Cent. 
Dig.  I  8.] 

2.  INSDSANOI  «=S»S17(2)— FbATEBHAI.  BtSKZm 

Insuraitcb— BuBOBN  Of  Psoor. 
Before  the  beneficiary  of  the  certificate  of  a 
member  of  a  fraternal  Insurance  order  could  re- 
cover thereon,  it  was  Incumbent  upon  her  to 
show  not  only  that  the  insured  died,  but  that 
he  died  while  the  certificate  was  in  force. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent  Dig.  |  2001.} 

Appeal  from  Circuit  Cour^  lAUderdale 
County ;  W,  W.  Venable,  Judge. 

Action  by  Mrs.  Olive  E.  Clement  against 
the  Knights  of  the  Maccabees  of  the  World. 
From  a  judgment  tor  defendant,  plaintiff  ap- 
peals. Affirmed. 

.^ipellant,  as  the  widow  of  Jeft  L.  Clem- 
ent, now  presumed  to  be  deceased,  brought 
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this  action  to  recoTer  ttie  sum  of  $2,000,  the 
amount  of  the  beneflt  certificate  held  by  the 
deceased  In  the  Order  of  EnlghtB  of  the  Mac- 
cabees of  the  World,  a  fraternal  insarance 
order.  For  the  purposes  of  this  t^lnlcm  It 
Is  unnecessary  to  state  the  terms  or  provl- 
sloDs  of  the  certificate.  The  declaration  In 
part  averred: 

"Plaintiff  avers  that  said  Jeff  L.  Clement  is 
dead,  that  be  departed  this  life  somewhere  be- 
tween  the  dates  of  An^st  13,  1906,  and  Au- 
gUBt  13,  1913,  the  exact  time  and  place  is  un- 
known to  plaintiff. 

"Plaintiff  alleges  in  this  connection  tiiat  the 
said  Jeff  L.  Glffluent,  while  being  her  hasband 
and  the  fiitber  of  her  children,  left  his  home  the 
l8t  day  of  Angust,  1906,  and  has  never  retam- 
ed;  that  the  last  time  she  heard  fr<Hn  or  of  him 
was  by  letter  on  the  day  of  August  13,  1906 ; 
that  she  has  made  repeated  search  and  inquiry 
for  him  at  various  and  divers  times,  but  has 
been  unable  to  get  any  track  of  him. 

"Plaintiff  alleges  that  under  the  laws  of  the 
state  of  Mississippi,  Ck>de  1906,  the  said  Jeff  L. 
Clement  is  presumed  to  be  and  is  dead,  he  hav- 
ing absented  himself  from  this  state,  or  con- 
cealed himself  in  this  state  successfully,  without 
being  heard  of  in  a  period  of  seven  years." 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  From  the  pleadings  and, 
agreed  statement  it  appears  that  Mr.  Clem- 
ent left  his  home  In  Mississippi  August  1, 
1906,  and  went  to  Texas.  .  A  few  days  there- 
after his  wife  received  a  letter  dated  Bridge- 
port, Tex.,  August  13, 1906.  This  is  the  last 
message  Mrs.  Clement  ever  received  from 
her  husband.  She  continued  to  pay  the 
monthly  insurance  dues  until  October,  1912, 
when  she  discontinued  payment,  and  in  No- 
vember, 1912,  Mr.  Clement  was  suspended 
from  the  order  for  nonpayment  of  dues,  and 
was  never  thereafter  reinstated.  Certain  pro- 
visions of  the  beneflt  certificate  are  to  the 
effect  that  If  any  member  absconds,  re- 
moves, or  departs  from  his  home  or  last  place 
of  residence,  and  remains  away  for  a  period 
of  one  year,  and  does  not  report  to  the  rec- 
ord keeper  of  his  tent,  shall  thereby  forfeit 
his  membership  and  certificate;  that  no  one 
shall  pay  the  monthly  dues  for  a  member 
who  has  departed;  and  section  289  of  the 
policy  expressly  provides  that  absence  shall 
raise  no  presumption  of  death.  One  of  the 
contentions  of  appellee  is  that  the  policy  was 
forfeited  for  nonpayment  of  dues.  The  court 
granted  a  peremptory  charge  In  favor  of  ap- 
pellee as  defendant  In  the  court  below,  and 
from  the  Judgment  entered  thereon  appellant 
prosecutes  this  appeal. 

Jacohson  ft  Brooks,  of  Meridian,  for  ap- 
pellant BaAln  &  Wllboom,  of  Meridian,  for 

appellee. 

STEVENS,  J.  [1]  The  BolaUon  of  one 
question  will  dispose  of  this  appeal.  There 
la  no  agreement  m  proof  that  Jeff  L,  Olem- 
ent  died  at  any  particular  time.  It  la  only 
by  virtue  ot  a  le^  presumption  that  he 
can  be  regarded  as  dead.  Ba  was  last  beard 


of  August  13,  1906,  and  the  seven-year  pe- 
riod did  Dot  expire  until  Angust  13,  1913. 
Since  the  latter  date  the  law  presumes  him 
dead,  but  the  presumption  does  not  prove 
that  death  occurred  at  any  particular  time 
prior  to  the  expiration  of  the  seven  years. 
There  are  here  no  circumstances  or  testi-. 
mony  tending  to  establish  death  on  any  par- 
ticular dat&  The  presumption  of  Ufe  Is 
strong,  and  in  this  case  this  presumption  ot 
the  continuance  of  life  is  overcome  not  by 
any  actual  proof  of  death,  but  solely  by  the 
statutory  presumption  of  death.  The  law 
found  it  necessary  to  fix  some  period  of  time 
at  which  one  who  had  been  continuously  ab- 
sent should  be  regarded  as  dead,  an  arbi- 
trary time  by  which  the  rights  of  the  living 
growing  out  of  relationship  to  the  deceased 
could  he  determined.  The  possession  and 
devolution  of  prc^rty  must  be  determined, 
statutes  of  limitations  applied,  aud  other 
rights  adjudicated.  There  Is  a  hopeless  con- 
flict of  authority  as  to  whether  or  not  the 
presumption  of  death  from  absrace  raises 
any  presumption  of  the  precise  time  of  death. 
We  regard  the  great  weight  of  American  an* 
thority  as  holding  that  in  the  absence  of  evi- 
dence to  the  contrary  the  life  of  an  individ- 
ual of  the  common  f^e  of  man  would  be  re- 
garded as  contluuiug  until  overcome  by  the 
statutory  presumption  of  death,  or.  In  other 
words.  If  It  is  essential  to  the  case  of  any 
litigant  to  show  that  the  absentee  died  at 
any  particular  time  prior  to  the  lapse  of  the 
seven  years,  the  bunlen  of  proof  Is  upon  blm 
to  establish  this  fact  by  competent  testimony. 
Just  what  proof  In  this  regard  would  be  es- 
sential need  not  be  here  indicated.  In  the 
instant  case  there  are  no  ^Mcial  circum- 
stances of  any  kind  tram  wbUA  death  at  any 
paftlcniar  time  could  be  Inferred.  So  It  is 
that  In  the  Instant  case  Mr.  Clement  was 
suspended  in  November,  1912,  for  noiqny- 
ment  of  dues  and  bis  policy  thereby  lapsed. 

[2]  Before  appellant  could  recover,  it  was 
Incumbent  upon  her  to  show  not  only  that 
the  Insured  was  dead,  but  that  he  died  while 
the  policy  was*  In  force.  This  burden  She 
failed  to  meet  The  peremptory  charge  was 
therefore  properly  given.  While  the  case  of 
New  York  Life  Ins.  Co.  t.  Mrs.  Sue  S.  Brarae^ 
T3  South.  806,  recently  decided  by  this  court, 
presented  different  Issues,  many  authorities 
on  the  point  here  discussed  are  referred  to 
by  Jnd^  Sykes  In  the  c^lnion  in  tliat  case. 
Other  authorities  will  be  found  listed  In  the 
note  to  Bntler  r.  Supreme  Court,  I.  O.  F. 
(Wash.)  101  Pac:  481,  26  li.  IL  A.  (N.  S.)  283. 

What  we  have  said  upon  Uie  question  of 
forftitore  r»iderB  it  unnecessary  to  discuss 
the  otlier  question  argued— wlkether  the  by- 
law of  appellee  stipulating  that  absence  shall 
raise  no  presnnqptlcm  of  death  Is  Invalid  be- 
cause In  contravention  of  onr  statute  and  the 
public  pcOlcjr  oxpnaaeA  ttiereia. 

Afflrmoda 
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aU  HIM.  Ml) 
WELLS  «t  aL  T.  McOOLLOUGH  at  al. 
QUO.  1893&) 

(Snprnu  Court  ot  Mlsrisnppt.  DMrioB  B. 
Mardi  6,  1S17.) 

1.  EXEOUTOBB  AND  ADHINIBTRATOBS  «»221(9) 

Claim  aqainbt  Estate— PBEaKNXATiON— 
••Wbittbw  Evidence." 
Under  Code  1906,  |  2106,  reqairins  one 
desirms  to  probata  a  claim  to  present  the  writ- 
ten evidence  thereof,  a  joint  and  several  note 
of  daJmant  and  her  deceased  hneband  .to  vhich 
was  attached  the  payee's  receipt  of  payment  in 
full  by  claimant,  was  "written  evidence"  on  iU 
face  of  her  claim  for  one-half  of  the  payment 
aa  ahoiriiig  her  payment  of  the  debt  of  ner  hus- 
band. 

SEd.  Note. — For  other  caaea,  see  Execntora  and 
Iministrators,   Cent   Dig.   H   908)i.  1874, 
1876. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Written  Evidence.] 

2.  EXXCUTOBS  AI*D  Aduiitistbatobs  <S=>221(9) 
(^.AZHB— Jonrr  and  Setebal  Note— Evz- 

DBNCB. 

Evidence  on  exceptions  filed  by  heira  to  the 
allowance  of  the  prooated  claim  of  the  widow 
and  administratrix  to  which  was  attadied  the 
payee's  receipt  in  full  from  claimant,  on  a  joint 
and  several  note  of  claimant  and  her  deceased 
husband,  wherein  claimant  contended  that  her 
husband  had  given  her  the  land  for  which  note 
was  given  to  reimburse  her  for  moneys  constitnt- 
inf  bar  separate  estate,  evidence  heU  to  show 
that  the  hosband  Intended  to  execute  the  note 
as  a  comaker,  and  to  become  c4>licated  with 
hia  wife  for  tiie  full  amount. 

[Ed.  Note.— For  other  cases,  see  Executora  and 
Admlnistratora,  Cent  Dif.  ||  908)6.  1874, 

tern.] 

8.  EXXCUTOES  AKD  ADKHTISTBATOBB  ^»221(3) 
— AlJLOWAITCE  OF  OIAHIS— EVIDEHCB. 

On  exceptions  by  the  heirs  to  the  allowance 
of  a  probated  claim  of  the  widow  and  admin- 
istratrix, testimony  of  the  claimant  on  the  is- 
sae  aa  to  whether  deeedebt  had  fivm  her  the 
land  purchased  by  the  receipted  note  the  baaia 
of  the  claim,  aa  reimbursement  for  moneys  con- 
stituting her  separate  estate,  was  inadmissible. 

[Ed.  Note.— other  cases,  see  Executors 
and  AdmiiUatnton,  Gent  Dig.  U  002,  1860. 
1866,  187X1  «  ™. 

4.  EXBCnTOBS  AKD  ADiniTISTBATOBS  «=>227(2) 

— Pbkbntatiok  or  Claim— SrATtrrE. 
Where  a  husband  and  wife  executed  a  joint 
and  several  purchase-money  note,  and  the  wife, 
after  her  hosband's  death,  paid  the  note  in  full 
and  took  a  receipt  and  presented  it  for  pro- 
bate and  allowance,  the  one-half  representing 
her  primary  obligation  could  not  be  probated  by 
simply  filing  the  canceled  note,  but  the  claim 
would  necessitate  an  inquiry  into  the  facts,  so 
that  there  should  have  been  a  statement  of  the 
claim  in  writing  signed  by  tbe  creditor,  as  pre- 
scribed by  Code  1906,  £  2106. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  fi  813.] 

Appeal  from  Chancery  Court,  Calhoun 
County ;  J.  G.  McGowen,  Chancellor. 

Ezceptiona  by  W.  B.  Wella  and  others 
against  T.  P.  McCollough  and  others,  admin- 
istrators, to  the  allowance  of  a  probated 
claim  of  Mrs.  C  6.  Wells,  widow  and  ad- 
ministratrix of  J.  C.  Wells,  deceased.  Claim 
allowed,  and  excitants  appeaL  Berersed 
aiad  remanded. 
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Appellants  are  the  hetrs  at  Uw  ct  3.  C. 

Wells,  deceased,  and  the  present  oontcat 
arises  over  exceptions  filed  by  them  to  tbe 
allowance  of  the  probated  claim  of  Mrs.  Oau- 
nie  O.  Wells,  tbe  widow  of  J.  a  Wells,  de- 
ceased, and  tbe  administratrix  of  his  estate. 
It  appears  that  Mr.  Wells  In  his  lifetime  ne- 
gotiated for  and  purchased  certain  real  es- 
tate from  a  Mr.  Brooka.  There  was  no  cash 
consideration  paid  for.  the  land,  but  the 
amount  of  the  consideration,  to  -wit,  $1,133, 
was  furnished  by  Scott  Hardin.  Brooks,  at 
the  request  of  J.  C.  Wells,  executed  the  deed 
to  Mrs.  C.  O.  Wells.  Hardin,  In  furnishing 
tbe  money,  accepted  the  Joint  and  several 
note  of  Mrs.  C.  O.  and  J.  C.  Wells  In  the 
sum  of  $1,133  and  took  a  deed  of  trust  on  the 
land  to  secure  the  note.  The  note  was  dated 
December,  1910,  due  one  day  after  date,  pay- 
able to  the  order  of  Scott  Hardin  or  bearer, 
and  stipulated  upon  its  face  that  It  was  giv- 
en for  the  purchase  price  of  tbe  lands  there- 
in properly  described.  In  executing  the  note 
Mrs.  Wells  signed  fb^  and  J.  G.  Wells  then 
Joined  her  as  comaker.  Before  the  note  was 
paid  Mr.  Wells  died.  Thereupon  Mrs.  Wells 
was  appointed  administratrix  In  connection 
with  ber  coadministrator,  T.  P.  McCoUougb. 
Scott  Hardin  did  not  probate  this  note 
against  the  Welts  estate,  but  on  August  11, 
1011,  after  the  death  of  J.  C.  Wells,  Mrs.  C. 
O.  Wells  paid  tbe  full  amount  of  the  note 
and  the  payment  was  evldencad  by  the  fol- 
lowing recdpt  written  upon  tbe  back  of  tbe 
paid  note: 

"$1,133.00.  WardweU,  Miss.,  Aug.  11, 1911. 

"Received  on  the  within  note  of  Mrs.  O.  Q. 
Wells,  the  sum  of  eleven  hundred  thirty-three 
and  <>Vioo  dollars.  In  full  payment  el  this 
note.   Scott  Hardin." 

She  thereafter  attached  the  canceled  note, 
with  the  receipt  Indorsed  on  tbe  back  there- 
of, to  the  usual  affidavit  of  probate,  and  pre- 
sented ber  claim  against  the  estate  of  J.  C. 
Wells,  deceased,  for  tbe  full  amount  of  the 
$1,133,  and  the  chancery  clerk  accepted  and 
probated  the  claim  for  this  amount  Appel- 
lants then  objected  to  tbe  allowance  of  this 
claim,  and  upon  tbe  hearing  before  the  chan- 
cellor certain  evidence  was  Introduced  pro 
and  con.  The  written  exceptions  charged 
that  the  debt  Is  not  a  just  claim  against  the 
estate,  but  the  individual  debt  of  Mrs.  Wells ; 
that  the  only  party  who  could  have  probated 
this  note  was  Scott  Hardin;  that  the  note 
was  never  transferred  by  Scott  Hardin  to 
Mrs.  Wells,  was  never  probated  by  Scott 
Hardin,  and 'the  aame  now  Is  not  evidence  of 
any  claim  of  Mra.  Wells.  On  tbe  bearing  ob- 
jections of  appellants  were  directed  both  to 
the  form  of  the  probate  and  to  tbe  suffldoi- 
cy  of  the  testimony.  Mrs.  Wells  was  Intro- 
du<%d  as  a  witness  In  ber  own  bebalf,  and 
testified  briefly  over  tbe  objections  of  appel- 
lants. Mr.  T.  L.  HolUa,  balf-brotber  of  Mrs. 
Wells,  testified  to  certain  declarations  or  ad- 
mlsslona  by  Mr.  Wells  in  bis  lifetime  to  tba 
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effect  fbat  be  boni^t  the  land  to  reimburse 
his  wife  for  certain  lands  which  she  had  own- 
ed and  wlilcb  Mr.  Wells  had  edd,  amounting 
lit  value  to  92B0,  and  Hm  to  reimburse  ber 
for  rents  whldi  Ur.  Wells  bad  collected  for 
Us  wife  for  five  or  atz  years  or  from  1902  to 
about  1007  or  1008.  Mr.  Hardin  was  also  In- 
troduced, and  testified  that  Mr.  Wella  negoti- 
ated for  an  made  ttie  agreement  about  exe- 
cuting the  note  and. deed  of  trust,  and  also 
testlfled  to  a  statement  by  Mr.  WeUa  chat  he 
had  some  young  stodE  he  Intended  to  sell  and 
from  the  proceeds  of  the  sale  to  pay  the  note. 
Mr.  Hardin  further  testified  that  he  had  held 
an  old  mortgage  on  tiie  idaoe,  whieh  he  sur- 
rendered when  Mr.  Brooks  deeded  the  land 
to  Mra.  Wells,  and  thereupon  took  a  new 
note  and  mortgage.  He  also  testified  to  Mrs. 
Well's  payli^  the  note  In  accordance  with 
the  receipt  executed  on  the  back.  The  deed 
to  the  land  was  introduced,  and  shows  a  con- 
stdemtlon  of  |1,070JIO  and  the  usual  war- 
ranty prorUons.  This  was  all  the  erldence 
to  support  the  claim  of  Mrs.  Wella.  There 
was  evidence  in  defense  wbldi  It  la  unneces- 
sary to  detail.  The  chancellor  allowed  the 
full  amount  of  the  dalm,  and  frnn  bis  de- 
cree appellants  appeaL 

Haman  &  Bates,  of  Plttsboro,  for  appel- 
lants. Creekmore  &  Stone,  of  Water  Valley, 
for  appelleea. 

STE:yENS,  J.  (after  stating  the  facta  as 
above).  This  record  presents  a  rather  unique 
contest.  Counsel  do  not  direct  our  attention 
to  any  adjudicated  case  of  our  own  court  ex- 
actly similar.  It  la  argued  by  counsel  for 
app^ants  that  the  paid  or  canceled  note  here 
probated  Is  not  the  written  evidence  of  Mrs. 
O.  G.  Wells'  eialm.  if  any  she  has,  and  that 
therefbre  the  probata  la  defective  and  not 
within  the  trams  of  our  stotuto ;  section  2106 
of  the  Code  dlrectliv  bow  cUlms  shall  be 
probated.  It  is  cofatended  that  the  canceled 
note  is  not  the  **wrltten  evidence,"  and  that 
the  claimant  filed  no  Itemised  account  or 
statement  of  the  claim  in  writing  signed  by 
her,  as  required  by  the  statute.  What  con- 
stlt^tea  the  written  evidence  of  a  claim  was 
discussed  by  this  court  in  I^ebman  v.  Fowe, 
05  Miss.  446,  40  South.  622.  In  that  case 
certain  canceled  chedcs  were  attempted  to  be 
probated  as  the  written  evidence  of  the 
claim.  Judge  Smith,  la  spealdng  for  the 
court,  said: 

"Tb»  words  *written  evidence,*  as  used  in  the 
Btatate,  dearly  mean  sudi  a  writinc  as  by  its 
terms  or  on  Its  face  evidences  die  fact  that  a 
liability  exists  on  the  part  of  the  estate  in  favor 
of  the  claimant.'* 

In  another  part  of  the  <v>lnlon  it  is  said: 

*^flse  canceled  checks  disclose  no  UabUity  at 
all  on  the  part  of  the  estate  to  any  one.  •  •  • 
They  coold  have  been  used,  it  is  true,  as  evi- 
dence in  a  snit  for  money  loaned,  if  in  fact 
they  'rdated  to  sndi  a  tranBacti<m,  but  only 
as  one  link  In  the  evidence  necessary  to  main- 
'  tain  sDoii  a  snit'* 


In  the  Instant  case  the  promissory  note 
evidenced  the  Joint  and  several  obligation  ot 
Mr.  and  Mrs.  W^  to  Scott  Hardin.  The 
note  upon  Ite  face  dlsdoees  at  best  an  obliga- 
tion that  presumably  should  be  paid  by  the 
makers  Jototly;  that  Is  to  s&j,  one-half  by 
Mrs.  wells  and  one-half  by  X  Wells. 
When  Mrs.  Wella  then  paid  the  note  In  full, 
as  evidenced  by  the  receipt  on  the  back  of  the 
note,  the  entire  docnmoit  ^  then  canceled, 
without  evidence  to  the  contrary,  Indicated 
that  lAe  had  paid  the  fiill  amonnt  of  the  Joint 
undertaking  and,  to  tb»  extmt  oC  tme-batt^ 
had  paid  the  debt  of  her  husband.  In  mak- 
ing this  payment  ICrs.  Wells  was  privileged 
to  have  the  note  tranaferred  to  her  by  Scott 
Bardln,  the  htOAet  thereof.  If  the  note  had 
been  transferred  or  asdgned  to  Mrs.  Wells, 
she  could,  so  far  as  the  face  of  the  paper 
discloses,  have  maintained  an  action  agatoat 
bee  buslnnd  for  his  portion  of  tiie  obligation. 
Instead  of  taking  a  written  assignment  She 
electa  to  have  Sootfc  Hardin  execute  a  receipt 
In  full  on  the  back  of  the  docummt  itself; 
and  we  think,  thereton,  that  when  die 
presented  the  canceled  note  for  probate  the 
writing  should.  In  equity,  be  regarded  as  evi- 
dencing on  its  face  her  datm  for  one^ialf 
of  the  payment,  but  no  more.  So  tar  as  the 
writing  Itself  indicated,  Mrs.  Wells,  as  to 
one  half,  simply  paid  her  own  obllgatioD. 
As  to  the  other  half  It  evidenced  -the  fact 
tlutt  She  had  paid  the  obligation  of  her  hus- 
band, and  this  under  circomstencee  over 
whidi  she  did  not  have  full  control.  As  a 
comaker  she  could  have  been  compelled  to 
pay  the  full  amount  of  the  note.  Without 
compulsion  she  elected  to  pay  the  fall  amount 
and  then  to  demand'  reimbursement  from  her 
comaker.  So  much  for  one-half  of  the  claim 
as  evidenced  by  the  writing  Itself. 

[2,  3]  But  It  was  the  theory  of  the  claim- 
ant that  her  husband  had  given  ber  the  land 
which  he  purchased  to  reimburse  her  tor 
moneys  which  constituted  her  separate  es- 
tate and  which  her  husband  had  appropriat- 
ed. The  rents  which  the  witness  Hollis  says 
Mr.  Wells  received  frtHn  the  lands  of  bis 
wife  oonld  not,  under  section  2520  of  the 
Code,  be  recovered,  and  the  representatives 
of  Mr.  Wells  in  this  proceeding  could  not  be 
made  to  account  for  these  rents.  The  evi- 
dence shows  that  these  rente  were  collected 
some  years  prior  to  the  death  of  Mr.  Wdla. 
The  evidence  Is  InsufKclent  to  show  that  Mr. 
Wells  In  ftict  sold  any  lands  ot  bis  wife  and 
appropriated  the  proceeds.  At  best  the  evi- 
dence shows  an  Intention  to  place  the  title  of 
the  land  purchased  In  Mrs.  Wells  and  the 
further  possible  intention  of  Mr.  Wells  him- 
self to  pay  the  full  amount  of  the  note  in 
question.  He  succeeded  In  having  the  title 
fully  placed  in  his  wife,  but  his  expressed  in- 
tention of  paying  the  note  was  never  In  fact 
executed,  and  for  idl  the  oonrt  knows  Mr. 
Wells  might  have  changed  his  opinion  or  pur- 
pose to  pay  the  note.  In  fact  the  only  ad- 
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mlssioii  shown  to  hare  been  made  by  Mr. 
Wells  was  a  dedaratbm  that  be  Intended  to 
eeU  some  young  stock  and  from  this  source 
to  pay  the  note.  It  Is  not  shown  that  he  In- 
tended to  pay  the  note  absolutely  regardless 
«t  whether  be  consummated  the  sale  of  his 
young  stodE.  There  Is  no  evidence  that  be 
sold  the  stock  referred  to,  or  that  be  attempt- 
ed to  execute  bis  declared  purpose.  If  he  In- 
tended to  gtve  bis  wife  the  proceeds  of  this 
note,  be  nerer  In  fact  completed  the  gift,  and 
there  is  no  evidence  sufficient  to  characterize 
Mrs.  Wells  as  a  mere  surety  on  the  note.  On 
the  contrary,  the  deed  for  wbidi  the  note  was 
siren  was  made  to  her,  her  signature  comes 
first  upon  the  note,  and  the  transaction  as  a 
whole  cornea  nearer  placing  her  as  principal 
than  as  surety.  At  the  same  time  there  is 
no  evidence  that  sufficiently  places  J.  O. 
Wells  as  a  mere  surety  on  the  note.  It  seems 
clear  to  ns  that  he  intended  to  execute  the 
note  as  a  comaker  and  to  become  obligated 
with  his  wife  for  the  full  amount.  As  stated, 
the  parties  are  Joint  and  several  debtors. 
The  testimony  of  Mn.  Wella  wai  Incom- 
petent. 

r4]  We  conclude  that  as  to  one-haU  of  the 
amount  of  this  paid  note,  the  canceled  note 
Itself,  with  the  receipt  indfosed  on  the  bB<^ 
thereof,  is  the  written  evidence  of  that  much 
of  ber  claim,  and  to  that  extent  is  a  suf- 
ficient compliance  with  the  statute;  that 
under  the  facts  it  was  not  error  to  allow  this 
one-half,  but  the  allowance  of  the  fall  amount 
was  erroneous;  that  the  one-half  represent- 
ing the  primary  obligation  of  Mrs.  Veils 
«ouId  not  be  probated  by  simply  filing  the 
canceled  note,  but  a  d^and  for  this  addition- 
al one-half  would  necessitate  an  inquiry  Into 
facts,  and  Uierefore,  as  to  this  demand,  there 
fltaoold  have  been  a  statranent  of  the  claim 
in  writdng  signed  by  the  creditor.  We  are 
farther  of  tbe  <q;>UiI(m  that  under  tb»  proof 
the  dabn  sboidd  be  reduced  «M-half.  Ttm 
decree  of  the  lower  comt  will  be  reversed, 
and  the  canse  remanded,  wltb  dlreetlcms  to 
reduce  the  amoont  of  the  probated  claim  one- 
half. 

Reversed  and  remanded. 

ICI'UBIDGB,  J.  I  concur  In  tbe  oondiudoii 
that  this  case  should  be  reversed  and  re- 
manded, and  concur  In  the  oondnsbn  that 
Mrs.  O.  O.  Wells  and  ber  husband  are  J<dntly 
liable  to  Soott  Hardin  <m  the  note,  ana  that 
the  relatlMi  at  santj  and  principal  did  not 
exist  aa  betweeaa  them,  and  I  ecmcor  If  the 
conclusion  that  Mrs.  Wells  is  entitled  to  have 
one-half  of  the  sum  allowed  against  her  de- 
ceased tanaband,  aha  having  paid  fbe  entire 
note. 

In  my  <q>lnIon,  however,  Scott  Hattiln 
should  have  made  the  affidavit  and  probated 


^1 

the  claim.  At  the  time  of  the  death  of  tbe 
decedent,  Scott  Hardin  was  the  creditor,  and 
at  that  time  the  husband  did  not  owe  the 
wife  the  money  in  question.  Section  2106 
prescribes  how  claims  against  the  estate  of 
deceased  persons  should  be  probated;  and 
the  decisions  heretofore  have  required  a 
strict  compliance  'with  this  statute.  See 
McWhorter  v.  Donald,  39  Miss.  T79,  80  Am. 
Dec.  97;  Chealrs  v.  Chealra,  81  Miss.  <iQ2. 
33  South.  414.  I  tfalnk  the  writing  on  the 
back  of  the  note  was  a  sufficient  statement  of 
the  claim  under  the  statute.  But  the  statute 
requires  that  an  affidavit  shall  be  attached 
thereto  to  the  fbllowlng  eCFect,  via.: 

"That  the  claim  Is  jost,  correct,  and  owtng 
from  the  deceased;  that  it  ts  not  usurious,  and 
that  neither  the  affiant  nor  any  other  person 
has  received  payment  in  whole  or  In  part  there* 
of,  except  mch  as  la  credited  thereon,  if  any, 
and  that  security  has  not  beoi  received  there- 
for, except  as  stated,  if  any,  Thereupoi,  if 
the  clerk  shall  amtrove,  he  shall  Indorse  upon 
the  daim  tbe  woios  foDowing,"  etc 

It  la  manifest,  to  my  mind,  that  the  pur- 
pose ot  this  statute  was  to  have  the  person 
who  held  the  claim  at  tbe  time  of  tbe  death 
to  make  the  affidavit  because  he  alone  would 
know  whether  bad  been  paid  In  whole  or 
In  part,  and  In  most  cases  be  alone  would 
know  whetlwr  It  was  nsnrioas,  etc 

It  Is  aui^ested  that  a  creditor  wbose  claim 
was  secured,  as  In  tbe  present  case,  ml^t 
refuse  to  probate  bis  claim  and  look  to  the 
other  joint  maker  uid  propertj  tor  payment. 
If  such  be  the  case,  Um  surviving  d^vbnr 
could  file  a  bill  or  petitlcm  in  the  court  wb&n 
the  estate  was  administered,  setting  florth 
the  flKcts,  and  asking  fbr  permission  to  pay 
oft  tbe  elalm  because  of  the  peculiar  facts 
stated.  It  seems  to  me  that  the  snrdvliv 
Joint  debtor  could  tender  payment  and  de- 
mand the  creditor  to  make  affidavit  before 
paying  the  money,  imd  demand  that  he  pro- 
bate tbe  claim  against  tbe  estate  of  the  de- 
ceased joint  maker,  and  if  the  oedltor  re- 
fused to  take  appK^rlate  st^  to  protect  his 
claim  against  the  deceased,  that  the  anrvtv- 
Ing  Joint  debtor  could  maintain  a  proceeding 
In  tb^  chancery  court  to  protect  his  ri^ita 
under  this  omdltion.  However  that  may 
be,  I  am  of  the  ivlnlcni  that  the  estate  ot 
the  deceased  cannot  be  charged  except  hf 
pursuing  the  statute,  and.  In  my  judgment, 
the  majority  oplnlfni  will  Invite  dealings 
with  the  estate  of  deeedoita  whlcb  Oils  court 
will  repudiate  when  they  arise.  It  will  en- 
courage executors  and  administrators  to  pay 
claims  and  get  assignments  to  thenuelTes 
and  filing  probate  inoceedlngs  that  wlU  be 
subversive  of  the  policy  above  referred  to. 
The  creditor  who  could  not  truthfully  make 
the  affidavit  could  drcmnvent  the  statute  hy 
tbe  ffimpift  ei^pedient  of  tiaii*gii*ng  the  claim 
to  some  other  person. 


W1ELLS  r.  MMJOIiLOTTGH 
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POOTB-PATRICK  CO.  v.  CALADONIA  INS. 

CO.    (No.  18900.) 
(Suprems  Court  of  Mississippi,  Divialoii  B. 
March  S,  1917.) 

1.  Tbiai.  «s9ll(2)— Tbarsfek  td  Chahobst— 

JUBISDICnOlf. 
When  a  caiuw  is  trauBferred  from  the  cir- 
cuit court  to  the  chancery  court,  it  is  the  order 
of  transfer  that  inv»ts  the  chancery  coort  with 
Jurisdiction,  and  not  the  filing  of  the  bill  within 
80  days  thereafter,  as  required  by  statute,  aa 
Code  1906, 1 1013,  expressly  sa^a  that  the  cause 
"Bhall  be  proceeded  with  as  if  it  had  been  orig- 
inally began  In  that  court" ;  so  that  it  l»  a  pend- 
ine  cause  all  the  while,  and  after  the  order  of 
transfer  ia  entered,  the  chancery  court  has  ju- 
risdiction and  may  proceed  as  prescribed  by 
statute,  irrespective  of  the  filing  ot  the  bill, 
d.  Note.— For  other  caaos,  see  Tzial,  Cent. 
129.] 

2.  Tbial  «=>11(^— Teahstbb  to  Chancebt— 
Filing  Bill— Time. 

Code  1906,  §  1013,  providing  that  when  the 
papers  have  been  deposited  in  the  chancery 
court  to  wiilch  a  cause  has  been  transferred  a 
complainant  shall  ^e  his  bill  therein  within  SO 
days,  unless  the  chanc^or  shall  limit  the  time 
or  grant  further  time,  is  not  a  statute  of  limita- 
tions; and  complainant's  failure  to  file  a  bill 
within  the  time  prescribed  would  not  be  a  Juris- 
dicttonal  omission  or  defect,  and  a  bill  filed 
within  80  days  after  the  papers  were  actually 
deposited  with  the  chancery  derk  was  suffidoit. 

[Ed.  Not&— For  other  cases,  see  Trial,  Gent; 
Dig,  «  29.1 

3.  Equitt  ^Bll— OHAITOERT  JUBIBDIOIIOir— 

Fbaud. 

The  chancery  court  has  general  jurisdiction 
of  fraud. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  21,  28,  24.1 

4.  Gabnishmknt  «=>120— Tbanbfeb  to  Ohan- 

CEBT-^aiAL— FbAUD. 

On  the  transfer  of  a  cause  from  the  circuit 
court  to  the  chancew  court  after  default  judg- 
ment against  the  defendant,  upon  the  issue  of 
the  garnishee's  liability  raised  by  Its  answer  at- 
tempting to  set  up  the  adjudication  of  the  is- 
sue between  tiie  garnishee  and  certain  parties 
made  defendants  to  the  bill  in  the  chancery 
court,  whore  plaintiff  could  only  attack  the 
Judgment  in  an  alleged  collusive  suit  between 
such  parties  and  the  garnishee  on  the  ground  <n 
fraud  and  collusion.  It  was  error  to  dismiss  the 
biU  of  £oniptaint 

[Ed.  Note.— For  otiier  cases,  see  Garnishment. 
Cent  Dig.  tS  241,  242.] 

Appeal  from  Chancery  Court.  Jones  Coun- 
ty; o.  C.  Tann,  Chancellor. 

Action  by  the  Foote-Patrick  Company 
against  Hobert  Logan ;  Caladonla  Insurance 
Company,  garnishee.  Jadgment  by  default 
against  defendant  Logan,  and  contest  be- 
tween plaintiff  and  garnishee  transferred  to 
the  chancery  court,  wherein  plaintiff  In  Its 
bill  Joined  other  parties  defendant  Decree 
for  the  garnishee  dismissing  the  bill,  and 
plaintiff  appeals.  Reversed  and  remanded. 

Appellant  is  a  corporation  domiciled  at 
Lanrel,  Miss.,  and  doing  a  wholesale  grocery 
business.  Appellee  is  a  foreign  insnrance 
company,  lawfully  doing  business  In  this 
state.  One  Robert  Logan  was  Indebted  to 
appellant  In  the  sum  of  $550,  and  was  the 


benefldary  In  or  ownfer  of  a  fire  Inmrum 
policy  wbereby  appellee  Insnred  oertaln  iKrop- 
erty  belonging  to  the  s^  debtor.  Tbls  prop- 
erty was  destroyed  by  fire,  and  Uieteafter 
appellant  filed  suit  against  Logon  in  tlw  dr- 
cult  court  and  attached  and  gamlahed  the 
funds  alleged  to  be  due  by  appellee  te  Lo- 
gan as  tbe  proceeds  ot  this  tuninuio&  Ap- 
pellant obtained  a  Jadgmeut  by  detenlc 
against  £x)gan  upon  the  debt  laaoe,  but  the 
answer  of  appellee,  as  garnishee  dailed  lia- 
bility on  the  policy  of  insurance.  The  an- 
swer of  the  garnishee  was  contested  by  ap- 
pellant, and  tbe  Issue  thus  raised  by  this 
contest  was,  by  agreement  of  0ie  parties, 
contliiDed  for  sereral  terms  of  court  While 
tbe  Issue  thus  made  on  the  answer  ot  the 
garnishee  was  pending,  appellant  moved  that 
this  issue  or  oontroTeisy  be  transflarred  to 
the  chancery  court  ftir  final  adjudication. 
The  motton  tm  transfer  was  sustained  by  the 
circuit  court  and  an  order  therefor  duly  en- 
tered. There  was  considerable  dday  on  the 
part  of  the  drcnit  clerk  In  d^ioBltlng  tbe 
papers  In  the  chancery  court  to  which  the 
case  was  transferred.  The  papers  were  not 
deposited  la  strict  accordance  wlHi  section 
1012  of  the  Code;  and  appellant  did  not  file 
its  bill  In  tbe  chancery  oourt  within  the  30 
days  prescribed  by  section  1018.  These  two 
sections  of  the  Code  read  as  follows: 

"1012.  (936)  Certification  of  trantferred 
oautet. — If  a  cause  be  transferred  by  order  of 
the  chancery  court  to  the  drct^t  court,  or  vice 
versa,  the  clerk  of  the  court  ordering  tiie  trans- 
fer shall  forthwith  deposit  all  the  papers  in  tbe 
cause,  together  with  his  certificate  of  tbe  fact 
of  the  transfer,  in  the  court  to  which  it  was 
transferred,  taking  the  rece^  of  the  derfc 
therefor. 

"1013.  (937)  Proceedingt  in  ntoK  cau»ea.— 
When  the  papers  have  been  deposited  in  the 
court  to  which  the  cause  was  transferred,  all 
the  parties  to  the  proceeding  shsU  take  notice 
of  the  fnct  of  the  transfer;  end  the  complain- 
ant or  plaintiff  shall  file  his  declaration  or  biU 
in  the  court  to  which  the  cause  was  transferred 
within  thir^  days,  unless  the  court,  judge,  or 
chancellor  snail  restrict  the  time  or  grant  fur- 
ther time ;  and  the  defendant  shall  plead  within 
thirty  days  thereafter,  unless  the  time,  by  like 
means,  be  restricted  or  extended.  And  the  cause 
shall  be  proceeded  with  as  if  it  had  been  orig- 
inally begun  in  that  court,  as  of  the  date  on 
which  the  cause  was  originally  instituted." 

When  app^ant  did  present  Its  biU  in  the 
chancery  court  it  not  only  made  appellee  a 
party  defendant  but  also  sued  W.  F.  Tib- 
betts  and  A.  T.  Whitney,  alleged  assignees  of 
the  twUcy  of  Insurance,  The  Issue  here  pre- 
sented arises  on  a  motion  of  appellee  Insup- 
ance  company  to  dismiss  the  bill  of  com- 
plaint 

The  bill  sets  out  the  proceedings  had  In  the 
circuit  court  In  the  attachment  suit  the 
formation  of  the  issue  on  tbe  answer  of  the 
garnishee,  and  the  transferring  of  this  Issae 
to  the  chancery  court.  It  further  alleges 
that  at  the  Jnly,  1914.  term  of  the  circuit 
court  of  the  second  district  of  Jones  conntyi 
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an  <a&a  liad  been  entered  dlimlwrtng  a  cer- 
tain salt  filed  hj  Tlbbetta  and  WhUney  aa 
aadgneea  of  tlie  policy  of  fixe  Inaarance  and 
agalnat  the  appellee;  that  this  laanft  had 
been  tiled  hj  a  special  Judge;  that  a  danor- 
rer  filed  by  tiie  Insnranoe  company  to  the 
declaration  had  been  sustained  and  the  salt 
dIsDilBsed  at  ptalntUta*  cost  The  UU  diare- 
es.  In  detail,  that  the  salt  of  llbbetts  and 
Whitney,  as  assignees,  had  been  filed  wlthont 
tlie  knowledge  and  consent  of  appellant,  and 
by  collusion  with  the  Insurance  company, 
awellee  herebL  It  chai^  that  when  the 
declaration  In  said  suit  was  filed,  the  Insnr- 
anoe company,  through  Its  attorneys,  waived 
service  of  process  and  entered  the  com- 
pany's appearance;  and  that  while  the  de- 
murrer was  Interposed  and  sustained,  yet, 
neverthdess,  a  settlement  of  the  cause  was 
had  between  the  Insurance  company  and  Tib- 
betts  and  Whitney,  whereby  a  substantial 
sum  had  bem  paid  as  the  proceeds  of  the 
policy.  It  Is  diarged  that  (Hbbetts  and 
Whitney  ctmsplred  with  aiv^Uee  to  defeat 
the  garnishment  of  appellant;  that  service 
of  garnishment  was  had  prior  to  any  assign- 
ment of  the  policy;  and  that  the  claim  of 
appellant  is  prior  and  superior  to  that  of  the 
eaid  assignees.  It  Is  also  cbarged  to  the  bill 
that  Robert  Logan,  the  Judgment  debtor,  bas 
no  other  property  ont  of  which  appellant  can 
satisfy  its  Judgment;  that  the  assignment 
of  the  policy  was  a  pretended  assignment 
and  the  whole  proceeding  a  fraud  on  the 
rights  of  appellant.  Attached  to  the  bill 
were  certain  interrogatories  propounded  to 
the  manager  of  appellee  insurance  company, 
as  also  to  W.  V.  Tibbetts  and  A.  T.  Whitney, 
praying  certain  dlsdosnres  alleged  to  be 
necessary  In  the  prosecution  of  complainant's 
cause.  The  material  ground  or  charge  of  the 
motiim  is  that  the  order  of  transfer  "was 
made  in  the  circuit  court  at  the  September, 
1914,  term,  as  shown  by  copy  of  same  here- 
with filed,  marked  Exhibit  A,  and  made  a 
part  of  this  motion,  from  which  it  will  be 
seen  that  no  time  b^ond  the  80  days  allow- 
ed by  statute  In  which  to  file  the  bill  of 
complaint  In  the  chancery  court,  and  the  bill 
of  complaint  herein  was  not  filed  until  the 
28th  day  of  September,  1916,  more  than  80 
days  after  the  order  of  transfer  was  made, 
and  contrary  to  the  provisions  of  sec- 
tion 1013  of  the  Code  of  1906."  This  mo- 
tion was  by  the  court  sustained,  and  from 
tile  decree  dismissing  the  bill,  appellant  pros- 
ecutes this  appeal 

Shannon  &  Schauber,  of  Z<aurel,  for  appel- 
lant. McLanxin  &  Amdstead,  of  VIcksbnrg, 
for  appellee. 

GrrBTENS.  J.  [1]  The  learned  chancellor 
aeems  to  have  been  of  the  (pinion  that  after 
an  order  transferring  the  garnishment  Issue 
was  entered,  it  was  Incumbent  upon  lytptf- 
lant  to  file  its  bni  within  the  80  daya  pre- 
scribed by  statute;  that  this  provision  of  the 


statute,  dlrectlnc  that  the  UU  duOl  be  filed 
within  80  days,  la  Jurisdictional,  and  a  fait 
ore  to  crawly  with  the  terms  of  the  atatnte 
in  this  r^ard  took  away  the  JarisdicUim  of 
the  chanceiy  court  We  do  nol  interpret 
the  statute  ao  literally.  When  a  eanae  1> 
tnnsCerred  from  one  court  to  the  other,  It 
is  the  order  of  transfer  that  Invests  the 
court  to  which  the  case  is  transferred  with 
.Jurisdiction.  The  statute  ezpreaaly  saya  that 
the  cause  "diall  be  luroceeded  with  as  if  it 
had  been  originally  b^un  in  that  court,  as  of 
the  date  ou  which  the  cause  was  wtglnally 
lortltuted."  It  Is  a  pending  cause  all  the 
while,  and  aa  soon  as  the  order  of  transfer 
la  entered,  the  court  to  which  the  case  is 
transferred  thereupon  has  Jurisdiction  of  tlie 
case  and  may  proceed  in  tlie  manner  outlined 
by  the  statute.  In  this  Instanoe  the  diancery 
court  had  Jurisdlctloi  of  the  gamiahment 
issue  by  rlrtne  of  the  order  entered  by  the 
circuit  court;  and  Uie  requlremont  that  a 
blU  be  filed  within  80  days  Is  for  the  pui> 
pose  of  rebaming  the  pleadings  to  conform 
to  the  practice  in  the  diancery  court 

[2]  The  time  within  which  this  bUl  should 
be  filed  could  have  been  extended  by  the 
chancellor  of  the  court  then  having  Jurisdic- 
tion of  the  cause.  The  provision  that  the 
bill  should  be  filed  vrlthln  80  da^s  is  certain- 
ly not  a  statute  of  limitations,  and  the  fail- 
ure to  file  the  bill  within  the  time  prescribed 
could  not  be  said  to  be  a  Jurisdictional  omis- 
sion or  defect  It  does  appear  that  appel- 
lant filed  Its  bill  within  80  days  after  the 
papers  had  actually  been  deposited  with  the 
chancery  clerk.  There  was  ccMisiderable  de- 
lay on  the  part  of  the  circuit  <derk  in  de- 
positing the  papers  with  the  chancery  clerk. 
In  the  disposition  of  this  case  it  Is  really 
unnecessary  for  us  to  say  whether  appellant 
should  have  filed  its  bill  within  SO  days  of 
the  date  of  the  order  of  transfer,  or  within 
30  days  from  the  date  the  patwrs  were  de- 
posited in  the  chancery  court  The  statute 
appears  to  direct  that  the  bill  should  be  flied 
within  80  days  after  the  papers  have  been 
deposited  in  the  court  to  which  the  case  was 
transferred.  It  expressly  provides  that  all 
parties  shall  take  notice  of  the  fact  of  the 
transfer  'Vben  the  papers  have  been  deposit- 
ed in  the  court  to  which  the  cause  Is  trans- 
ferred." This  is  followed  by  a  provlslcn 
that  the  complainant  or  plaintiff  shall  then 
file  his  declaration  or  bill  within  30  dayth— 
presumpttvelyt  wttliln  the  30  daya  from  time 
they  are  reaobed  to  take  nottoe  of  the  trans- 
fer. 

[S,  41  There  Is  here  no  question  raised 
about  the  sufficiency  of  the  bllL  The  ruling 
of  the  trial  court  was  based  upon  a  motion 
to  dismiss,  and  not  upon  a  demurrer.  Tb0 
tdll  appears  to  be  snfllciently  d^nlte  In  its 
allegations  of  fraud,  and  directly  attacks  a 
Judgment  chafed  to  have  been  rendered  in 
a  oollnslve  suit  filed  by  Tibbetts  and  Whlt- 
negr  against  appaUea^  It  la  elementary  that 
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the  Chancery  court  hu  general  Jnrladlctlon 
of  fraud ;  and  Inasnradi  as  tba  cbarges  of 
fraud  are  wry  aweeiHng,  and  that  Tibbetts 
and  ^Utner  are  brought  In  aa  partlea  de- 
fendant; It  would  appear  that  the  bill  here 
dismissed  could  well  be  auatalned  as  an  origi- 
nal bill  in  equity,  regaidleaa  of  whether  the 
garnishment  had  been  properly  or  Improper- 
ly transferred.  We,  however,  see  no  objec- 
tion to  the  transfer  of  the  garnishment  la-, 
sue  In  this  case.  The  answer  of  tlw  gar^ 
nlshee  Is  not  Incorporated  In  the  record,  but 
frtfm  a  motion  Died  by  appellant,  asking  fOr 
the  tamsfer,  It  Is  stated  that  the  ammded 
ansmr  dt  the  garnishee  attempta  to  set  up 
the  adjudication  of  Issue  between  the  gar- 
nishee and  Tlbbets  and  Whitney,  and  In 
oTercomlng  this  Judgmmt  of  the  circuit  court 
acquitting  app^Iee  of  llaMUty,  aK>ellant 
could  cmly  attack  the  Judgmmt  on  the  ground 
of  fraud  and  collusion.  It  was  error  to  die* 
miss  the  bill  of  complaint  Accordingly,  the 
decree  of  the  lower  court  will  be  reraised 
and  the  cause  remanded,  with  directions  to 
appellee  to  answer  the  bill  within  80  days 
after  receipt  of  mandate  by  the  clerk  of  the 
court  below. 
Reversed  and  remanded. 


(118  Mtn.  4U) 

YAZOO  A  M.  V.  R.  CO.  t.  PULGHAM. 
(No.  18908.) 

(Snprcmfl  Oonrt  of  Missinlppit  DlTislon  B. 
March  S,  1817^ 

Railboadb  117(7)— Iwjpbt  to  AnnuLS  on 
Tbaok— InsTBConona. 
An  instrucdon  that  If  Jary  believed  that  if 
defendant's  locomotive  bad  been  equipped  with 
electric  headlight  required  by  Laws  1012,  c 
153,  plaintiff'B  cow  would  not  have  been  struck 
and  killed,  i>laiiititE  should  recover  reasonable 
market  value  of  the  cow,  not  to  exceed  amount 
claimed,  was  proper,  there  beiiig  evidence  to  sop- 
port  it 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Gent  Dig.  i  1040.] 

Appeal  from  Circuit  Oourt  Hinds  County; 
W.  H.  Potter,  Judge. 

Suit  by  B.  J,  Fulgfaam  against  the  Yazoo 
it  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.  Affirmed. 

Mayes,  Wells,  May  &  Sanders,  of  Jackson. 
tor  appellant  W.  0.  Wells,  of  Jackson,  for 
appellee. 

ETHRIDGE,  J.  The  appellee  sued  the  ap- 
pellant In  the  Justice  of  the  peace  court  for  the 
Injury  of  cattle  killed  by  the  trains  of  the 
appellant  One  of  the  killings  occurred  an 
the  29th  of  November,  lOlS,  whoi  a  red 
heifer  was  killed  by  the  south-bound  train, 
and  the  other  occurred  on  the  22d  of  Febru- 
ary, 1916,  In  whidi  (me  dun-colored  cow. 
about  8%  years  old,  was  killed  by  the  north- 
bound train  of  tbe  appellant   The  Injury  to 


ime  of  the  cattle^  testtflsd  to  by  wnrltamm, 
was  that  the  hdJSw  was  oo  the  tmA  in  plain 
view,  In  open  daylight  and  the  train  struck 
and  killed  her  without  <dieAlng  its  speed 
oe  making  any  tSort,  apparently,  to  atop, 
and  without  blowing  the  whistle  or  making 
proper  effort  to  frighten  the  animal  off  the 
track.  The  cow  killed  by  the  north-boxmd 
train  waa  killed  at  nli^t  axtH  appellant's 
train  was  being  operated  at  about  26  miles 
an  hour,  and  vras  using  a  «oaI  <Ma  headlight 
It  ^nDears  fran  the  engineer's  testlnumy  that 
he  first  saw  the  cow  about  to  go  upon  the 
track,  and  that  under  that  situation  he  could 
not  stop  the  train  In  time  to  prevent  tiie  In- 
Jury,  but  that  he  slowed  his  train  down,  ap- 
plied the  brakes,  etc  There  was  evidence 
for  the  plaintiff  to  sustain  its  case,  and  that 
the  cow  went  some  dlstanoe  ahead  of  titte 
train  up  the  track,  before  being  struck.  It 
does  not  appear  tram  the  testimony  of  appel* 
lant  that  the  engineer  would  not  have  seen 
the  cow  In  time  to  stiv  if  he  had  an  electric 
headlight  as  required  by  elnpter  1S8,  laws 
1012.  It  may  have  been,  and  we  think  the 
Jury  could  Infer  from  the  testimony,  that 
the  injury  could  have  been  prevented  if  tixere 
bad  been  a  stronger  headlight  on  the  train. 
The  court  gave  for  the  ptolntlff  Instruction 
E,  ss  follows: 

"The  court  instructs  the  Jury  for  the  plaintiff 
that  if  they  believe  from  the  evidence  that  on 
the  occasion  of  the  admitted  billing  of  the  cow 
on  February  22,  1015,  the  defendant  company 
failed  to  have  its  engine  eouipped  with  an  elec- 
tric headlight  which  would  consame  not  less 
than  300  watts  at  the  arc,  and  that  as  a  proxi- 
mate result  of  such  failure  said  cow  was  killed 
by  Uie  defendant  then  the  jury  must  find  for 
the  plaintiff  as  to  this  item  of  Lb  suit  in  such 
sum  as  the  eald  cow  wai  reasonably  wortii  on 
the  market  in  the  neighborhood  of  the  killing, 
not  to  exceed  the  sum  claimed,  to  wit,  9100." 

And  this  Is  complained  of,  among  other 
tilings. 

We  think  it  was  proper  for  the  Jury  to 
have  this  iDstmction,  and  looking  at  the  en- 
tire record  we  believe  there  was  no  error 
committed. 

Affirmed. 


(lis  SIlM.  US) 

JOHNSTON.  State  Revenue  Agent  v.  HAZEIi- 
HURST  HARDWARE  CO. 
(No.  18788.) 

(Supreme  Court  of  Ulssisslppl.  DMiStm  B. 
March  S.  1917.) 

LiCCNWS  «=s>16(12)— fiUBJ»7TS  OW  TAX— *^Afr 
OET  RnUBS." 

Under  Gen.  St  1906.  |  8887,  imposing  a 
privilege  tax  of  $26  on  dealers  selling  "tanet 
rifles,"  sale  of  low-power  22  rifles,  not  prin- 
cipally used  for  target  practice,  does  not  8obje<A 
dealer  to  tax ;  the  legislatiTe  intent  not  htins 
to  impose  a  tax  on  dealers  In  useful  rifles. 

[Ed.  Note.— BV>r  other  eases,  see  Ucnssea, 
Gent  Dig.  |  36.] 

Appeal  from  Clrcnlt  Court  Cc^tfah  Coant^i 
J.  B.  Bolden,  Jul^e. 
Action  by  J.  0.  Johnsttm.  State  Bevenne 
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Agrait,  against  Haz^ant  Hardware  Compa- 
ny. Jndgment  tor  defendant,  and  plaintiff 
appeals.  Affirmed. 

H.  S.  M<^ell,  of  Hazelhnrst,  for  appellant. 
H.  J.  miaon,  of  HanlhurBt,  for  aiq^eUee. 

BTHBID6E,  J.  In  this  case  the  appellant 
Boed  appellee  for  privilege  tax  and  damages 
for  selling  target  rifles  In  the  years  1913  and 
1914.  The  proof  shows  that  the  appellee  car- 
ried In  stodt  and.  sold  22-callber  rifles  a  part 
of  the  year  1914.  It  also  shows  that  Flobert 
rifles  have  gone  oat  of  use  and  are  no  longer 
manufactured,  but  that  a  22  rifle,  with  rifled 
barrel.  Is  now  used  In  shooting  galleries, 
and  that  the  Flobert  rifle  had  a  smooth  bore. 
The  proof  Uoes  not  show  whether  the  rifles 
sold  by  q^icUee  were  sach  as  carried  a  long 
cartridge  or  a  short  cartrld{^ ;  wfa^er  high 
power  or  low  power.  We  know  0iere  are  two 
classes  of  22  rifles,  high  power  and  low  pow- 
er. It  was  tncnittbent  on  the  appellant  to 
prove  the  dass  sold,  and  this  was  not  proper- 
ly pTorai.  The  tax  Is  imposed  on  air  guns, 
or  Flobert  or  target  rifles.  The  tax  is  now 
on  taiget  rifles,  since  Flobert  rifles  are  no 
longer  mann&ctared.  Wbat  la  a  target 
riflet  AH  rifles  are  at  times  need  for  target 
practice,  and  all  rifles  are  sometimes  used  for 
other  pnrpoaea  than  ta^et  practlo&  Mani- 
festly the  statute  meant  to  impose  a  privi- 
lege tax  on  such  rifles  as  were  principally 
used  for  target  practice.  We  think  it  means 
audi  rifles  as  shoot  22  abort  cartridges,  or.  in 
other  words,  low-power  22  rifles.  The  plain- 
tiff haring  failed  to  show  the  rifles  sold  are 
of  this  dass,  the  Jndgmoit  ot  the  lower  oonrt 
Is  aflinned. 

AfflmriO. 

STEWSStB,  3.  (specially  conenrrlnsd.  The 
statute  (Code  1006,  i  8887),  a  portion  of  whlcb 
we  are  here  called  upon  to  construe,  reads 
as  ttXlowui 

"D«aier$  <M  DetuUr  "Weapons. — On  each  per- 
son or  firm  dealing  in  pistols,  dirk  knives,  sword 
canes,  braas  or  metallic  knnckles,  or  othw  dead- 
ly weapons  (shotguns  and   nfles  ezo>pted), 

sioaoo. 

"And  wUdi  Shan  be  in  addition  to  an  and 
any  other  taxes  or  privilefrea  paid. 
''On  each  firm  or  dealer  selling  air  gmis,  tar- 

rat  Flobert  rifles  (and  this  snail  apply  even 
the  same  has  a  license  to  sell  merchandise, 
plsbds  or  cartridges),  $25.0a'* 

Under  the  last  section  of  this  statute  de- 
mand was  here  made  upon  appellee  company 
for  a  tax  of  $25  for  dealing  In  target  rifles. 
It  is  puzzling  to  find  the  exact  legislative  ln< 
tent  from  the  words  employed  in  the  last  sec- 
tion of  this  statute.  It  Is  certain  that  the 
first  section  Imposes  no  tax  whatever  upon 
any  ome  for  dealing  In  shotguns  and  rifles. 
A  rifle  has  a  well-defined  meaning.  It  Is  a 
matter  of  common  knowledge,  I  take  it,  that 
prior  to  the  enactment  of  the  Code  of  1906 
irtiat  are  termed  as  "Flobert  rifles"  were  com- 
xnonly  used  in  shooting  galleries  and  for  In- 
nocoit  taniM  practloe  (tf  that  kind.  I  am 


Inclined  to  think,  therefore,  that  the  Legisla- 
ture meant  to  impose  this  tax  on  dealers  in 
air  guns,  Flobert  rifles,  and  other  smootlH 
bore  rifles  that  ml^t  be  manufactured  like 
Flobert  rifles  for  terget  purposes.  Under 
this  view  the  stetnte  would  read,  "air  guns, 
target,  that  is  to  say,  Flobert,  or  other  like 
rifles.**  It  certainly  was  not  the  legislative 
pnrpose  to  tax  dealers  .In  rifles  adapted  to 
useful  purposes.  I  take  It  that  it  is  a  matter 
of  common  knowledge  that  many  22  rifles 
serve  useful  purposes.  The  statute  is  one 
that  should  be  strictly  construed  and  not  en- 
larged by  judicial  interpretation.  It  is  a 
matter  then  of  no  concern  that  Flobert  rifles 
are  no  longer  manufactured.  It  la  possible 
to  make  use  of  a  32  Winchester  rifle  for  tar- 
get purposes,  but  the  mere  use  of  a  32  Win- 
chester rifle  ftx  target  purposes  would  not, 
in  my  judgment,  subject  the  dealer  in  such  a 
rifle  to  the  payment  of  the  tax  here  attempt- 
ed to  be  imposed.  I  thhik  the  Legislature 
was  here  attempting  to  tax  dealers  in  that 
class  of  instmmente  used  by  boys  and  Bports- 
men  In  and  around  shooting  galleries  and 
other  like  places  of  amusement,  not  only  to 
collect  a  little  additional  revenue,  but  possi- 
bly to  discourage  the  use  of  such  we^Kws  in 
our  state. 


SALMON  ft  WILSON  v.  O.  O.  HARTWBLL 
CO.,  Limited.  ,  (No.  18847.) 

(Supreme  Oonrt  of  MississippL    March  12, 
1917.) 

Apneal  from  Circuit  Court,  Pontotoc  County ; 
dauoe  Clayton,  Judge. 

Action  between  Salmon  ft  WOson  and  0.  0. 
HartweD  Company,  limited.  Judgment  for  the 
latter,  and  the  former  appeals.  Affirmed. 

Ultchell  ft  Mitdiell,  of  Pontotoc,  for  smmI- 
lant  Mlt^dl  ft  Bobaraon,  of  Pontotoc,  for  ap- 
peUee. 


PEB  OUBZAM.  Aflimed. 


HBDGPETH  T.  STATU.   (No.  1M620 

(Supreme  Court  of  MIsrisrippL  March  12, 

.  19170^^ 

Appeal  from  Circuit  (Tourt,  Lawrence  County ; 
A.  E.  Weathergby,  Judge. 

Clifton  Hed^peth  was  convicted  of  mandaogfa- 
ter,  and  he  appeals.  Affirmed. 

0.  Wood  Magee,  of  Monticello,  for  appellant. 
Earle  S^yd,  Awt.  Atty.  Oen.,  for  the  State. 

PEBOUKIAM.  Affirmed. 


TOXTNG  V.  McUULLAN  ft  SONS. 
(No.  19672.) 

(Supreme  Oxaxt  of  Mississippi.    March  12, 
1917.) 

Appeal  from  Cbanceiy  Court,  Newton  County. 

Suit  between  A.  J.  Xoong  and  McMnllan  ft 
Scnis.  Decree  for  the  latter,  and  the  former  ap> 
peals.  Motion  to  docket  and  dismiss  sustained. 

O.  O.  Taun,  of  Hickory,  tax  the  motion. 


PER  OURIABf. 
miM  snstaittsd. 


Motion  to  docket  and  die- 
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TAZOO  &  M.  V.  R.  CO.  t.  HARVBT. 

(No.  18841.) 

(Supreme  Ckiiirt  of  Miasissippi.  March  6, 1917.) 

Appeal  from  Circuit  Court,  Tollahati^ie  Coun- 
ty :  El  D.  Dinldnst  Judge. 

Action  between  the  Tazoo  &  Mississippi  Talley 
Railroad  Company  and  CSande  Harrey.  Judg- 
ment for  the  latter,, and  the  former  appeals. 
Appeal  diamlased. 

H.  D.  Minor  and  O.  N.  -Burch,  both  of  Mem- 

6 his,  Tenn.,  for  appellant.    J.  B.  Webb,  of 
[emphis,  Tenn.,  and  J.  W.  Oassedy,  of  Brook- 
haven,  for  appellee. 

PER  CURIAM.  Appeal  diamined. 


J.  CROUCH  A  BON  V.  SALTER  ft  BA- 

THORN.    (No.  18W0.) 

(Supreme  Court  of  Mississippi.  Mardi  5, 1917.) 

Appeal  from  Circuit  Court,  Lamar  County; 
A.  £.  Weathersby,  Judge. 

Action  between  J.  Crouch  &  Son  and  Salter  ft 
Hathom.  Judgment  for  the  latter,  and  the  for- 
mer appeaK  Affirmed. 

F.  M.  Hunt,  of  Hattieaburg,  R.  G.  Robertson, 
of  New  Iberia.  La.,  and  J.  J.  Massey,  of  Pur- 
TiB,  for  appellant.  Salter  &  Hathom,  ot  Pur* 
via,  pro  se. 

PER  CURIAM.  Affirmed. 


BBJTTON  A  KOONTZ  BANK  T.  FOWLER 

et  aL   (No.  18810.) 
(Sapreme  Court  of  Mississippi.   March  6, 1917.) 

Appeal  from  Chancery  Court,  Adams  County; 
R,  W.  Cutrer,  Chancellor.  t,    ,  j 

Suit  between  the  Britton  &  Koontz  Bank  and 
Mra.  Elizabeth  G.  Fowler  and  others.  Decree 
for  the  latter,  and  the  former  appeals.  Af- 
Qtmed. 

Ernest  E.  Brown  and  Wm.  C.  Martin,  both  ol 
NatcheK,  for  appellant.  Chas.  F.  Engle  and  R. 
W.  Crawford,  both  of  Natchez,  for  appelleea. 

PER  CURIAM.  Affirmed. 


PITMAN  v.  SOUTHERN  RT.  CO.  IN  MIS- 
SISSIPPI.   (No.  18839.) 
(Supreme  Court  of  Missia^ppl.  March  5, 1917.) 

Appeal  from  Oircnit  Court,  Leflore  County; 
F.  E.  Everett,  Judges 

Action  between  Gilbert  Pitman,  a  minor,  by 
next  friend,  Sallie  Pitman,  and  the  Southern 
Railway  Company  in  MiasisMPpi.  Jud^ent 
for  theiatter,  and  the  former  appeals.  Affirmed. 

J.  W.  Bradford,  of  Itta  Bena,  for  appellant 
Gardner,  McBee  ft  Gardner,  of  Greenwood,  for 
appellee. 

PCR  OURIAM.  Affirmed. 


BUZARD  v.  FOX.   (No.  18005.) 
(Supreme  Court  of  Mississippi.   March  5,  1917.) 

Appeal  from  Circuit  Court,  Jones  County; 
PaulB.  Johnson,  Judge.  ^  ^  ^ 

Aetioa  betweea  Ia  A.  Busard  and  J>.  B.  Fo3C* 


Judgment  tar  tbo  latter,  and  dw  tarmer  w 
peals.  Affirmed. 

Shannon  ft  Schanber,  ot  Laurel,  for  appeUant 
Deavours  &  Hilbun,  m  Laard,  for  appdlM 

PER  CURIAM.  Affirmed. 


KING  et  al.  f.  STOWERS.    (No.  18947.) 
(Supreme  Court  of  Mississippi.  March  5,  1917.) 

Appeal  from  CHrctdt  Court,  Lafayette  County ; 
J.  L.  Bates,  Judge. 

Action  between  H.  T>.  King  and  others  and 
F.  M.  Stowers.  Judgment  for  the  latter,  and 
the  former  appeaL  Affirmed. 

Stephens  ft  Kenneday.  of  New  A1]mui7«  for 
appellants. 

PBOEl  OURIAM. '  Affirmed. 


EfVANS  T.  McKISSAOK. 

(Supreme  Court  of  Missisflippi. 


(No.  185ia) 
March  6. 1917.) 


Appeal  from  Chancery  Court,  Marshall  Coun- 
ty;  J.  G.  McGowen.  Chancellor.  _  _, 

Action  between  J.  J.  Evans  and  B.  H.  McKis- 
sack.  Judgment  for  the  latter,  and  the  former 
appeals.  Appeal  dismissed. 

PBR  CURIAM.  Appeal  dismissed. 


TAZOO  ft  M.  V.  R.  CO.  t.  BARBER. 

(No.  18786.) 

(Supreme  Court  of  MisBissippL  Fek  26,  1917.) 

Appeal  from  Circuit  Oonrt,  Warren  Oannty; 
B.  L.  Brien,  Judge. 

Action  between  the  Tazoo  ft  Mississippi  Valley 
Railroad  Company  and  F.  T.  Barber.  Judg- 
ment for  the  latter,  and  the  former  appeals. 
Affirmed. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackson,  for 
appellant  Jas.  D.  Thames  and  Mcljauria  ft 
Armbtead,  all  of  VlcAsbnrg,  for  ^peUeob 

PES  CURIAM.  Affirmed. 


TAZOO  ft  M.  T.  R.  CO.  t.  J.  B.  ft  J.  &  KERR. 

(No.  18896.) 
(Supreme  Court  of  Mississippi.   March  5, 1017.) 

Appeal  from  Circuit  Court,  Tate  County;  E. 
D.  Dinkina,  Judge. 

Action  between  the  Tazoo  &  Mississtppl  Valley 
Railroad  Company  and  J.  B.  ft  J.  S.  Kerr. 
Judgment  for  the  latter,  and  the  former  ap* 
peals.  Affirmed. 

Mayea,  Wells,  May  &  Sanders,  of  Jackson,  for 
appellant.  Holmes  &  Sledge,  of  Seuatobia,  for 
appellee. 

PER  CURIAM.  Affirmed. 


KNIGHT  T.  PALMER  ft  JACKSON. 

(No.  1S930.) 

(Supreme  Court  of  MississippL  March  6, 19170 

Appeal  from  Circuit  Court,  Kemftr  Oonvty; 
T.  G.  Kimbrougb,  Special  Judge. 
Action  between  J.  L*  Kni^t  and  Palmer  ft 
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Jackstm.   Judgment  for  the  latter,  and  the  for^ 

mer  appeals.  Affirmed. 

S.  M.  Qraham,  of  Meridian,  tm  appellant. 
Jnou  A.  Clark,  of  De  Kalb,  for  appellea, 

PER  OUBIAM,  Affirmed. 


MAGEE  y.  GALE  et  flL   (No.  17637.) 

(Supreme  Court  of  Minaissippi     March  12, 
1917.) 

Appeal  from  Chancer?  Court,  Lawreuee  Conn- 
ty;  R.  E.  Sheehy,  ChancpMor, 

Suit  bctweeu  G.  Wood  Maeee  and  Inegs  Gale 
and  others;  Decree  Cor  the  latter,  and  the  fax- 
mer  appeala.   Appeal  dismissed. 

Luther  IL  Orioeh  of  Montiodlo,  for  appd- 
Isnt  Jooea  ft'Tylw,  <rf  BrodihaTen,  for  ap- 
pellees. 

PER  ODBIAM.   Appeal  diamiased. 


BABBEB  r.  BARBESl.  (Na  18861.) 
(Smweme  Oonrt  of  BGnissippl.  F^.  26, 1017.) 

Appeal  from  Chanceir  Court,  Newton  Coun- 
ty: Sam  Whitman,  Jr.,  Chancellor. 

Suit  between  Mrs.  8.  EL  Barber  and  F.  M. 
Barber.  Decree  for  the  latter,  and  the  foiiner 
appeals.  Affirmed. 

Byrd  A  Byrd  and  Jesse  D.  Jones,  all  of  New- 
bm,  tot  appellant.  O.  A.  Lnckett^  of  Kosd- 
nsko,  for  appellee. 

FBIB  OUBLUC  AArmed. 


VEOINEIR  LUMBEB  00.  T.  KINCL 
(No.  18816.) 

(Snprema  Conrt  (tf  MisslasippL  Much  1^1917.) 

Appeal  from  Circuit  Court,  Attala  County; 
J.  A.  Teat.  Judge. 

Action  between  the  Verner  Lumber  Company 
and  J.  C.  King.  Judgment  for  the  Utter,  and 
the  former  appeals.  Affirmed. 

J.  G.  Smythe,  of  Koedusko,  for  appellant. 
T.  P.  Guyton  and  O.  A.  Locket^  both  «f  Kos- 
ciusko, for  appellee. 

PSB  ODBIAM.  Affirmed. 


WISLLS  LUMBER  00.  t.  OCEAN  ACCI- 
DENT &  GUARANTY  CORP.  OF 
LONDON.   (No.  18038.) 

(Supreme  Court  of  Blisslssippi.  March  5. 1017.) 

Appeal  from  Circuit  Court,  Lamar  County; 
A.  E.  Weatliersby,  Judge. 

Action  between  the  Welle  Lumber  Company 
and  the  Ocean  Accident  &  Guaranty  Corpora* 
tion  of  London.  Judgment  for  the  latter,  and 
the  former  appeals.  Affirmed. 

W.  A.  Shipman,  of  Poplarville,  for  appellant 
T.  M.  Miller,  of  New  Orleans,  La.,  for  appdlee. 

PEE  CURIAM.  Affirmed. 
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SEABOT  T.  AMDEBSON  et  aL  (No.  I7618J 
(Supreme  Conrt  of  MiasissippL  March  S,  1017.) 

Appeal  from  Circuit  Court,  Smith  County; 
W.  H.  Hughes,  Judge. 

Acrtion  between  J.  F.  Searcy  and  B.  B.  An- 
derson and  others.  Judprnent  for  the  latter, 
and  the  former  appeals.   Appeal  dismissed. 

PEB  ODBIAM.    Appeal  dismissed. 


(78  PU.  1«) 
TAMPA  &  G.  0.  B.  CO.  t.  MULHERN. 
(Supreme  Oourt  of  Ilorida.    Jan.  81,  1917.) 

(SvBabiu  Ijf  ihe  Oourt.) 

X.  EUINKNT   DOUAIH  iS=926d— DAVAaB*— A0> 

TION—FOBM. 
Damages  for  injuries  to  abutting  lands,  caus- 
ed by  the  operation  of  a  steam  railway  on  a 
street  in  front  of  the  injured  property,  cannot  be 
recovered  in  equity,  there  being  an  adeQuate 
remedy  at  law. 

[Ed.  Note.— For  oUier  cases,  see  Emlnoit 
main,  Cent.  Dig.  fS  604-696.  702,  703.  70SJ 

2.  Case  DisnnauiSBKD. 

This  case,  being  one  for  damages  soWy. 
bears  no  analogy  to  the  doctrine  In  the  case  of 
Florida  Southern  R.  Co.  t.  Hill,  40  Fla.  1,  2S 
South.  666,  74  Am.  St  Rep.  124,  because  in  that 
case  the  equity  jurisdiction  was  predicated  upon 
the  theory  that  the  taking  ox  auDplalnanf  s 
land  created  a  claim  In  the  nature  of  a  ▼endor's 
lien  for  the  purchase  price. 

8.  Egtrnr  «=>46  —  "AD^QiTAn  Bxhxdt**  at 

Law— Test. 
The  true  test  <of  the  role  of  "no  adequate 
remedy  at  law"  is  whether  a  valUI  judginent 
could  be  obtained  by  a  proceeding  at  law,  and 
not  whether  such  judgment  would  procure  pe- 
cuniary compensation. 

[Ed.  Note.— For  other  cases,  tee  Dgnitr,  Cent 
Dig.  ii  151,  162,  167,  150-163.. 

For  other  definitions  see  Words  and  Phraan, 
Blist  and  Second  Seriea,  Adequate  Bemedy.] 

Appeal  fr<Ha  Circuit  Court,  Plndlat  Ooon- 
ty;  O.  C  Beaves,  Judge. 

Bill  In  equity  by  Mary  A.  Mulhem  against 
the  Tampa  &  Gulf  Coast  Railroad  Company. 
Demurrer  to  bill  oTermled,  and  defendant 
appeals.   Order  reversed. 

McKay,  Withers  ft  Phlpps,  of  Tampa,  Ux 
aj^lant  King  &  Spear,  of  St  Peterabnrft 
for  appellee. 

BBOWNE,  C.  J.  On  S^tember  21,  1015. 
Mary  A.  Mulbern  filed  her  bill  In  equity  in 
the  circuit  court  of  Pinellas  county,  Pla.,  in 
which  she  alleges  that  she  Is  seised  In  fee 
simple  of  certain  lots  in  the  city  of  St  Pe- 
tersburg, Fla.,  which  abut  on  Second  Avenue 
South,  a  public  street  of  said  dty,  and  also 
the  grounds  included  In  the  bed  of  Second 
Avenue  South,  adjoining  and  abutting  on  said 
lots  to  the  center  line  of  said  street ;  that  the 
Tampa  &  Gulf  Coast  Railroad  Company  with- 
out authority  or  right,  and  without  condem- 
natian  proceedings,  and  without  compensat- 
ing her  therefor,  entered  into  and  upon  said 
street  and  took  possession  thereof  and  con- 
structed thereon  and  thereover  a  railroad 
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track  down  the  center  of  said  street,  and  Is 
operating  a  rallro&d  by  cars  and  trains 
drawn  by  steam  engines,  at  Intemla  eadk, 
day  and  night;  tliat  sbe  Is  entitled  to  have 
the  street  used  only  as  a  public  street,  and 
to  free  and  nnlntermpted  passage  along  said 
street,  and  to  be  protected  against  any  uss  of 
the  sbeet  for  any  purpose  detrimental  to  faer 
qnlet  enjoyment  and  occapatikm  thereof ;  that 
the  railroad  company  had  no  authority  or 
rl^t  to  omstniet  and  operate  a  railroad  aa 
said  street  without  compensating  her  "whoee 
property  abutting  on  said  street  la  taken,  de- 
stroyed, and  interfered  with  and  has  depre* 
dated  In  ralne  1^  the  oonstmeUfm,  roalnto* 
nance  and  operation  of  such  railroad  and 
defendant  at  all  times,  neglected,  failed-  and 
refused  *  *  *  to  compensate  your  ora- 
trix  for  the  injuries  berdn  comi)lalned  of; 
that  the  (veratitm  ct  said  railroad  on  said 
street  imposes  a  new  and  addlUcmal  burden 
and  servitude  upon  said  property  not  Indud- 
ed  in  the  easemoit  of  the  pubUe  In  said 
street;  that  fbst^if  she  has  been  damaged 
to  the  amount  of  |1,000;  that  the  trending 
railroad  company  Is  Insolvent;  and  that  a 
Judgment  at  law  against  it  would  be  nno(H- 
lectable  and  at  no  value. 

She  pnm  that  the  amount  due  her  from 
said  railroad  company  be  ascertained  by  the 
court  and  it  be  decreed  to  pay  her  said 
amount,  and  tlut  the  amount  so  found  be  de- 
creed to  be  a  superior  lien  on,  the  property  of 
the  railroad  wrongfully  taken  from  her,  and 
If  the  amount  so  found  to  be  due  her  be  not 
paid  by  the  railroad  within  ■  ■  -  ■■  days  the 
prt^rty  be  sold  and  the  proceeds  lyvlled  to 
the  satisfaction  of  her  claim. 

To  this  Wl  the  appellant  demurred  on  the 
grounds:  First,  that  there  Is  no  equity  In  the 
bill ;  second,  that  there  Is  a  complete  and 
adequate  remedy  at  law ;  third,  that  the  only 
relief  prayed  for  Is  a  money  Judgment  whlci 
is  recoverable  at  law,  and  not  In  equity; 
fourth,  that  a  court  of  equity  has  no  Juris- 
diction to  grant  the  relief  prayed  for  in  the 
bill.  The  demurrer  presents  the  question, 
whether  or  not  a  court  of  chancery  is  the 
proper  forum  to  adjudicate  the  con^)lainanl'a 
claim. 

The  chancellor  overruled  the  demurrer,  and 
stated  in  his  order  that  he  did  bo  upon  the 
authority  of  Florida  Southern  B.  Co.  t.  Hill, 
40  Fla.  1,  23  South.  560,  74  Am.  St  Itep.  124. 
The  case  is  before  this  court  on  appeal  from 
this  interlocutory  order. 

[2]  The  doctrine  in  the  Hill  Case  does  not 
support  the  ruling  of  the  chancellor  in  the 
instant  causa  In  the  former,  the  court 
reached  its  conclusion  that  complainant 
might  have  his  remedy  In  equity  upon  the 
theory  that  the  landowner  stood  towards  the 
railroad  company  in  the  relation  of  a  vendor 
who  sells  his  land  on  credit,  and  that  while 
he  holds  the  title,  equity  will  enforce  his 
claim  against  the  land  as  it  would  a  vendor's 
lien,  and  Mr.  Justice  Carter,  who  rendered 
the  (^plnlw  of  the  majority  of  the  court, 


said:  "This  vl«w  Impresses  ns  as  betng  onl- 
nently  [right  and]  Just,  and  correct  In  prin- 
ciple. For  die  transactkm  la  nothing  mors 
nor  less  than  an  Implied  sale  of  an  easBneiit 
in  the  land."  To  bring  this  case  within  the 
doctrine  of  the  Hill  Case,  we  would  have  to 
hold  that  there  was  an  implied  sale  by  the 
abutting  owner  of  the  easement  in  Uie  street 
This  easement  being  in  the  pnUlc^  tba  abut- 
ting ownur  cannot  sell  It  as  it  has  already 
been  dedicated  fen:  the  purpose  of  a  public 
highway,  and  as  his  fee  In  the  stre^  is  ap- 
purtenant to  tlie  title  to  the  abutting  land, 
he  cannot  sdl  tiie  fee  In  the  street  Ind^oid- 
ent  of  the  sanui 

Tbe  con^lalnant  prays  tliat  it  the  amount 
finmd  1^  the  court  to  be  due  her  be  not  paid 
within  a  given  time  that  it  be  decreed  *^ 
lien  upon  the  property  of  the  defendant 
wr<mgfully  takm  by  the  defendant  from  your 
oratrix,"  and  uptn  default  of  payment  "Qiat 
said  premises  be  sold."  The  prayer  In  this 
respect  Is  substantially  In  tiie  language  of 
that  In  the  Hill  Case,  where  the  ocNuplainant 
was  the  absolute  owner  in  fee  simple  of  the 
land  occupied  by  the  railroad,  and  in  the  In- 
stant case,  the  complainant  has  only  her 
easements  In  the  street,  and  what  the  Su- 
preme Court  of  South  Carolina  calls,  the 
empty  and  tiieoretical  right  of  private  own- 
ership of  the  fee  in  a  street  South  Bound 
R,  V.  Burton,  67  8.  a  616,  46  S.  B.  840. 
The  defendant  in  this  cause  had  taken  no 
property  from  the  complainant  tiiat  could 
be  sold  separate  from  the  abutting  land,  be- 
cause her  easements  of  light,  air,  and  acc^s 
were  appurtenant  to  the  land,  and  not  ca- 
pable of  separate  conveyance.  The  easements 
of  an  abutting  owner  cannot  be  reserved  or 
conveyed,  or  exist  separate  from  the  prop- 
erty to  which  they  pertain,  so  that  land  shall 
be  owned  by  one,  and  the  easements  by  an- 
other. They  are  appurtenant  to  the  abut- 
ting land,  and  are  Indissolubly  annexed  there- 
to, untU  extinguished  by  release  or  other- 
wise. 1  Lewis  on  Bmlnent  Domain,  fi  120. 
"The  easements  of  an  abutting  owner,  in- 
vaded, are  appurtenant  to  his  promises,  and 
In  the  nature  of  things  they  are  Indissolu- 
bly annexed  thereto  until  extinguished  by  re- 
lease or  otherwise.  They  are  incapable  of 
distinct  and  separate  ownership."  Eerno- 
chan  V.  New  Yoric  EL  B.  Co„  128  N.  7.  668, 
29  N.  B.  66. 

In  the  case  of  Gamett  v.  Jacksonville,  St 
A.  &  H.  B,  R.  Co.,  20  Fla.  888,  this  court 
said: 

"The  abutting  proprietor  here  has  the  fee  to 
the  middle  of  the  street,  but  his  right,  title  and 
interest  as  against  the  public  so  long  aa  it  re* 
mains  a  strert  is  a  ri|dit  of  way  in  tlie  street 
and  a  right  to  its  oonwined  use  sa  a  street" 

In  the  same  case  this  court  held  that  an 
abutting  proprietor  has  no  equity  to  enjoin 
the  use  of  a  street  by  a  steam  railway.  In 
the  case  of  Brown  v.  Florida  Chautauqua 
Association,  S»  Sla.  447,  02  South.  802,  this 
court  said:  ^  . 
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"If  a  pnbUc  nuisance  «auBes  special  or  pe- 
cnliar  {njarr  to  an  Individual  different  Ip  kind 
and  not  merely  In  degree  from  the  injury  to  the 
public  at  large,  and  the  iojury  is  sototantial 
in  its  nature,  toe  individaal  may  have  his  cdvil 
remady.  If  die  remedy  at  law  is  inadequate  eq- 
uity wiB  afford  appropriate  relief.  Where  an 
unlawful  obctmction  of  a  public  highway  mere- 
ly alEeets  injuriously  an  indlTidual's  right  in 
common  with  the  public  to  pass  orer  the  high- 
way, the  individual  suffers  no  injury  different 
In  kind  from  tha  public  and  haa  no  Dnvate  right 
at  Mtbu." 

[1]  lAe  role  Id  this  state  Is  tbst: 
**The  constmction  of  a  steam  railroad  track 
and  the  running  of  steam  railroad  trains  ther»- 
on  is  an  added  burden  upon  a  street  not  con- 
templated by  a  mere  dedication  of  land  for  ordi- 
nary street  purposes;  and  for  such  added  bur- 
den the  owner  of  the  soil  has  appropriate  reme- 
dies.'* Jarrett  Lumber  Ootp.  t.  Clhristopher, 
Fla.  S79.  01  South.  831. 

It  Is  deu,  tberefore*  fliat  It  Is  for  flie 
damage  to  bts  abnttlns  land  Uiat  be  Is  en- 
titled to  oooopoisatlai,  and  no  QuesUon  of  an 
implied  sale  enters  Into  the  act  oomplained 
of.  His  damage  and  iajarj  arising  from  tort, 
tbe  remedy  is  on  tbe  law  ride  of  tbe  court 

[1]  In  (wder  to  wiw*ni-.yiii  the  contentioQ 
that  appellee,  tlie  complainant  below,  has  no 
adequate  ronedy  at  law,  ft»  Mil  alleges  on 
Information  and  belief  Uiat  appellant,  the 
Tanqka  A  Onlf  Coast  Ballroad  Gon^iany,  Is 
InsolTent,  and  that  a  Judgment  at  law  against 
it  would  be  uncoUectaUe  and  oC  no  value. 
The  lnadeq:nacr  €t  a  remedy  at  law  to  pro- 
duce money  Is  not  tba  test  of  appllcabll- 
itr  of  the  ml&  All  remedies,  whether  at 
law  or  in  eQtdty,  freaoenUy  fkll  to  do  that; 
and  to  make  that  tlie  test  <tf  eqoitr  Jnrisdlc- 
tloQ  would  be  snbstttotbig  tbe  resolt  of  a 
proceeding  for  tbe  proceeding  which  Is  In- 
Toked  to  prodnoe  the  rasult  The  true  test 
Is,  oonld  a  Judgment  be  obtained  in  a  pro- 
ceeding at  law,  and  no^  wonld  the  Judgment 
procure  pecuniary  compengatlon. 

'Whatever  damage  the  complainant  below 
may.  have  sustained  by  the  operation  of  the 
steam  railroad  on  tbe  street  abutting  on  her 
land,  she  may  reoorra  In  a  proper  proceeding 
at  law,  and  the  dunceUw  eired  In  oTerruI- 
Ing  tbe  defendants  demurrer  to  tba  bill. 

13ie  order  s^ppealed  from  Is  reversed. 

TAYIiOB,  SHAOELIBirOBD,  WmXrUIUD, 
and  EUUa,  JJ.,  eoocnr. 


(IS  Fla.  (87) 

EOBEKTS  V.  SMITH. 

(Supreme  Court  oi  Florida.  Dec  20,  1916. 
Bdtearing  Denied  Feb.  20,  1917.) 

(ByXla}m»  by  the  Court) 

AFFMUm  and  BSBOB  ^»1177(1)— BXVXBSiX— 

Vkw  TBiAi^FAZx.intB  or  Jusnca. 
Where  the  appelate  court  is  impressed  from 
tbe  whi^  record  in  a  cause  that  there  is  a  strong 
probability  that  said  caose  has  resulted  in  the 
court  below  in  an  iniustice  to  the  plaintiff  in 
•rror,  dii^y  due  to  the  iHx>bBble  loss  or  destruc- 
tion itt  an  original  order  ot  the  county  Judge  au- 
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thorizing  a  sale  of  the  land  In  dlwate  on  the 
application  of  the  guardian  for  the  defendant  In 
error,  then  a  minor,  as  well  as  an  original  order 
of  such  connty  judge  confirming  such  sal^  It 
may.  In  order  that  complete  justice  may  be  oona 
in  the  premises,  reverse  such  cause  and  award  a 
new  trial  thereof,  with  leave  to  the  plaintiff  in 
error  to  eatabtish,  if  be  can,  nnder  the  statnte 
in  ancb  eases  aacta  lost  wdezs  fbr  use  as  Sfi- 
dence  at  Uie  new  trial  of  the  canae. 

[Ed.  Note.— For  otiur  eaaes,  see  Appeal  and 
Error.  Cent  Dig.  H  4a>i,  46i&.] 

Error  to  (Srcult  Gonrt,  Da  Soto  Connty; 
Jas.  W.  Perkins,  Judge. 

Ejectment  by  Firman  Smith  against  John 
A.  Roberts.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed,  and  new 
trial  awarded. 

Treadwell  ft  Treadwell,  of  Arcadia,  for 
plalntiff  in  error.  Dickenson  A  Dickenson, 
of  Tampa,  fm  defendant  In  error. 

PER  CUBIAH.  From  the  whole  record  in 
this  case  we  are  Impressed  with  the  strength 
of  the  probability  that,  owing  to  the  inflexi- 
bility of  the  rules  of  the  common  law,  the 
case  haa  resulted  In  an  Injosttce  to  the  plain- 
tiff in  error,  chiefly  due  to  the  probable  loss 
or  destruction  of  tbe  original  order  of  tbe 
county  Judge,  authorizing  a  sale  of  the  land 
in  dispute  on  the  application  of  the  guard- 
ian for  the  defendant  in  error,  then  a  minor, 
as  well  as  tbe  original  order  conflrmlng  such 
sale.  In  order  that  complete  Justice  may  be 
done  in  the  premises,  It  is  therefore  hereby 
ordered  and  adjudged  that  the  Judgment  ot 
fb»  court  below  in  said  caose  be,  and  the 
same  Is  hereby,  reversed  and  a  new  trial 
awarded,  with  leave  to  the  plaintiff  in  error 
to  establish.  If  he  can,  by  wn^iiate  pro- 
ceedings under  the  statute  In  sndi  cases,  the 
said  lost  or  destroyed  order  for  the  sate  of 
such  land  and  this  order  conflrmlng  such 
sale,  such  re-established  orders  to  be  used  as 
evidence  at  the  next  trial  of  the  cause. 

TAYLOB,  G.  J.,  and  OOGKRKLU  WHIT- 
FIEU),  and  BtXIS,  JJ.,  concur; 

BBACKLBaPOBJy,  J.  (concurring.  I  con- 
cur in  the  conclusion  reached  by  the  other 
members  of  tbe  court  that  tbe  Jud^nent 
should  be  reversed,  but  for  the  fallowing 
reasons: 

Firman  Smith  brought  an  actbm  of  ^ect- 
ment  against  John  A.  Roberts  for  the  recov- 
ery fO.  the  possession  of  tbe  8.  B.  %  of  tbe 
N.  W.  %  of  section  29,  In  townriilp  84  south, 
range  28  east,  omtalnittg  about  40  acres. 
The  .declaration  Is  in  the  usual  statutory 
form,  to  wMdi  tbe  defendant  ttled  a  plea  of 
not  guilty.  A  trial  was  bad  before  a  Jnir, 
reanlting  in  a  verdict  and  Judgment  In  fhvor 
of  the  plalntur. 

Numerous  errors  an  assigned  by  the  ^ain- 
tlfl  In  errOT,  was  the  defendant  in  tbe 
court  below,  but  I  shall  cmflne  my  dlscussUm 
to  such  of  them  as  seem  to  be  necessary  for 
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a  propw  disposition  of  Qie  case.  The  plain- 
tiff  undertook  to  trace  hla  title  back  to  the 
trastees  of  Uie  Internal  improvemoit  fond 
of  the  state  of  Florida,  and  Introduced 
documentarj  evldenee  to  Uiat  effect,  conslat- 
Ins  of  several  successive  conveyances,  to 
which  Qie  defendant  nnsuccessfaUr  Interpos- 
ed vartons  grounds  of  objection.  I  shall  not 
discuss  the  assignments  based  upon  the  re- 
Vectlve  rolings  upon  this  evidence,  fOr  the 
reason  that  it  developed  during  the  Mai  that 
the  plaintiff  and  the  defendant  claimed  the 
land  throng  a  common  source  of  titlcL  As 
we  have  sereral  times  held: 

*'Wbere  plaintiffB  and  defendants  In  ejectment 
claim  land  through  a  common  source  of  title,  or 
where  the  defenoant  himself  produces  evidence 
recognizine  the  existence  and  validity  of  a  deed 
through  which  both  parties  plaintiff  and  defend- 
ant claim  rights  and  interests  in  the  land  in 
controverB7t  errors  committed  in  allowing  im- 
proper evidence  of  the  title,  or  improper  proof 
of  the  execution  of  such  deed  on -the  part  of 
the  plaintiff,  are  harmlesa.**  Hanefleld  and 
Bishop  T.  Johnson,  61  Vis.  289,  40  South.  196, 
120  Am.  St  Rep.  169. 

It  Is  sufficient  to  say  that  Uie  evidence  es- 
tablishes the  fact  that  the  plaintiff  derived 
his  title  to  the  land  from  a  conveyance  ex- 
ecuted by  William  D.  Payne  and  wife  to  the 
plaintiff,  bearing  date  the  23d  day  of  October, 
1891,  at  which  time  the  plaintiff  was  an  in- 
fant about  6  years  of  age,  having  become 
22  years  of  age  on  the  3d  day  of  December, 
191S.  TtM  defoidant  sought  to  establish  his 
title  to  the  land  in  controversy  by  offering 
the  following  instrument  in  evidence: 

"This  indenture,  made  and  entered  into  this 
13th  day  ct  September,  A.  D.  one  thousand  eight 
hundred  and  ninety-eight,  by  and  between  E.  F. 
Wilson,  commissioner  of  De  Soto  coun^,  state 
of  Florida,  party  of  the  first  part,  and  John  A. 
Boberts,  party  of  the  seoma  part: 

"Witnesseth,  that  whereas  Noah  Smith,  guard- 
ian for  Firman  Smith,  minor  of  Noah  Smith, 
having  applied  to  the  county  judge  of  said  coun- 
ty for  an  order  to  sell  certain  real  estate,  the 
property  of  said  estate,  situate  in  De  Soto  conn- 
•ty  and  state  aforesaid,  and  the  said  county  judge 
after  due  consideration  of  the  same,  being  sat- 
isfied of  the  necessity  of  the  sale  thereof  for  the 
purposes  of  making  other  investments,  did  on 
the  13th  day  of  September,  A.  D.  <me  thousand 
eight  hundred  and  ninety-eight,  by  his  order  of 
that  said  date,  direct  a  sale  of  the  real  estate 
therein  mentioned,  belonging  to  said  estate,  and 
by  aaid  order  appointed  B.*'.  Wilscm,  commis- 
sioner to  advertise  and  sell  the  same  at  private 

"And  the  said  commissioner  did  on  the  14th 
day  of  Septanber,  A.  D.  one  thousand  eight  hun- 
dred and  ninety*eight,  bargain  the  property  here- 
inafter described  and  sell  the  same  to  John  A. 
Roberts,  the  said  party  of  the  secood  part  here- 
in, for  the  sum  of  two  hundred  doUars,  that  be- 
ing the  highest  sum  offered  for  the  same. 

"And  the  commissioner  having  made  due  re- 
port thereof  to  the  connty  judge  aforesaid,  the 
said  judge  of  his  order  dated  the  14th  day  of 
September,  A.  D.  one  thousand  eight  hundred 
and  ninety-eight  did  ratify  and  confirm  said 
sale,  and  thWeIn  ordered  a  conveyance  of  said 
hereinafter  described  premises,  to  the  said  party 
of  the  second  part  hereto,  by  the  said  commis- 
sioner upon  the  payment  of  uie  purchase  money 
aforessid. 

"Now  UiereCore,  In  consideration  of  the  prem> 
Ises  and  of  the  sum  of  two  hundred  dollars,  law- 
ful money  of  the  United  States  of  America,  to 
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him  in  hand  paid  at  or  before  the  ensealing  and 
delivery  of  these  presents  by  the  said  party  ct 

the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  said  party  of  the  6rst  part 
hereto  as  commissioner  aforesaid,  bath  granted, 
bargained,  sold,  aliened,  remised,  released,  con- 
veyed and  confirmed  unto  the  said  party  of  the 
second  part  and  to  his  heirs  and  assigns  forever, 
all  that  certain  lot,  tract  and  parcel  of  land, 

situate  and  being  in  in  the  county  of  De 

Soto  and  State  of  Florida,  known  and  described 
as  follows,  to  wit: 

"The  southeast  quarter  (%)  of  the  northwest 
quarter  (%)  of  section  twenty-nine  (29)  township 
thirty-four  (34)  south  of  range  twenty-three  (23) 
east,  containing  for^  acres  more  or  less. 

"Together  with  all  and  singular,  tenements, 
hereditaments  and  appurtenances  thereto  belong- 
ing or  in  any  wise  appertaining, 

"To  have  and  to  hold  the  same,  the  above- 
described  and  hereby  granted  premises  with  ap- 
purtenances unto  the  said  party  of  the  second 
part  and  to  his  heirs  and  assigns,  to  his  and 
ttieir  own  proi>er  nse,  benefit  and  behoof  for- 
ever. 

"And  the  said  party  of  the  first  part,  for  him- 
self, his  heirs,  executors  and  administrators, 
doth  covenant  to  and  with  the  said  party  of  tbe 
second  part,  his  heirs  and  assigns,  that  in  all 
things  in  and  about  said  sale  and  this  convey- 
ance he  hath  conformed  to  the  orders  of  this 
court  and  the  ststote  in  such  ease  made  and 
provided. 

"In  witness  whereof,  the  said  party  of  the 
first  part  hath  hereunto  set  his  hand  and  seal 
tbe  day  and  year  first  above  written. 

"E.  F.  Wilson,  Commissioner.  [Seal.] 
"Signed,  sealed,  and  d^vered  la  ths  presence  of 
us: 

"W.  H.  Seward, 
"A.  n  Pooser. 
"State  of  Florids,  County  of  De  Soto. 

"Personally  appeared  before  me,  connty  Jud^ 
in  and  for  said  county,  to  me  well  known  as  tbe 
person  described  in  and  who  executed  the  fore- 
going commissioner's  deed,  and  acknowledged 
that  he  executed  the  same  as  such  commissioner 
for  the  purpose  therein  expressed. 

"Witness  my  hand  and  official  seal  this  the 
14th  day  of  Septemb»,  A.  D.  1898. 

"A.  E.  Pooser,  County  Judge.  [Seal.]" 

To  the  lntrodactl<m  of  which  conveyance 

the   plaintiff  objected   od   tbe  toUowiitf 

grounds: 

"E^rst.  Because  the  same  appears  to  he  a  deed 
of  E.  F.  WUson,  as  commissioner,  purporting  to 
convey  the  interest  of  Firman  Smith,  a  minor, 
through  a  certain  proceeding  In  the  x^mbate 
court  of  De  Sota  connty,  Fla. 

"Second.  Because  the  defendant  has  not  shown 
a  valid  proceeding  in  the  probate  court  of  said 
county,  whereby  the  said  B.  F.  Wilson,  as  com- 
missioner, was  authorized  to  make  conveyance 
of  the  said  property  of  said  minor. 

"Third.  Because  no  valid  judgment  or  decree 
of  any  court  of  competent  jurisdiction  haa  been 
shown  to  authorize  the  execution  of  said  deed 
conveying  the  minor's  interest. 

"Fourth.  Because  the  court  of  probate,  being 
a  court  of  limited  jurisdiction,  before  the  in- 
troduction of  the  commissioner's  deed,  the  de- 
fendant must  show  compliance  vrith  the  statu- 
tory proceedings  and  requirements  of  law,  io 
order  to  authorize  the  execution  and  delivery  of 
said  deed. 

"Fifth.  Because  until  a  compliance  with  the 
proceedings  authorized  by  law  for  the  convey- 
ance of  a  minor's  interest  la  land,  a  mere  deed 
from  a  commissioner  would  be  coram  non  judice, 
and  could  not  convey  any  title. 

"Sixth.  Because  tbt  deed  in  question  appears 
to  be  a  deed  from  a  commissioner.  Instead  of 
gusrdian,  as  required  by  law. 
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troduced  In  evidence  It  mnst  affirmatiTelr  appear  | 
that  the  conrt  aothorised  the  issuance  of  aaid . 
deed,  bad  jurisdiction  of  the  parties  and  snb-j 
ieet-matter.  .  \ 

"Eighth.  Because  it  has  not  been  shown  that  | 
any  guardian  had  made  application  by  petition . 
for  the  sale  of  such  land  as  required  by  law,  nor  | 
notice  by  publication  in  the  manner  required  by ' 
law,  nor  that  any  order  of  sale  was  ever  made , 
by  any  court  baTlnff  Jarisdlcdon  to  order  the 
■ale  of  such  land,  nor  any  report  of  such  sale, 
Bor  order  conflrminff  such  sale." 

The  trial  judge  nutalned  tbe  objections 
and  reftued  to  admit  snch  conveyaojie  In 
evidence,  one  of  the  errors  aSBlgned  being 
based  upon  tUa  ruling  ThB  defendant  had 
picTioualy  testified  that  he  had  been  In  pos- 
gession  of  the  land  since  1898,  such  posses- 
sion having  been  delivered  to  Um  Moah 
SmiOi,  who  was  tbe  &ther  the  Infant 
plaintlft  Hie  defendant  also  Introduced  as 
a  witness  In  his  behalf  W.  D.  Bell,  who  tes- 
tified as  follows: 

"That  he  is  county  Judge  ot  De  Soto  county, 
Fla.,  and  keeper  <rf  the  probate  records  of  said 
county,  and  that  he  had  been  unable  to  find 
the  original  papers  in  the  guardianabip  matter 
of  Firman  Smith,  and  that  be  had  made  diligent 
search  of  his  office  for  said  papers. 

"The  witness  then  examined  Book  A.  which  is 
a  book  kept  in  the  office  of  the  probate  Judge,  In 
which  is  recorded  letters  of  guardianship,  and 
testified  that  on  page  38,  it  appeared  that  let- 
ters of  guardianship  were  duly  Issued  to  Noah 
Smith,  of  the  person  and  property  of  Finnan 
Smith,  but  that  he  did  not  find  that  said  guard- 
ian had  qualified, 

"Witness  further  testified  that  in  said  Book 
A  there  appeared  to  be  letters  of  guardianship 
appointing  said  Noah  Smith  as  such  guardian  of 
BUd  In&nt,  whid)  said  order  or  letters  of  guard- 
ianship is  dated  on  the  8th  of  August,  1898; 
that  said  letters  of  guardianship  were  issued  by 
A.  E.  Pooser,  then  county  Judge  of  said  county, 
and  that  a  guardianship  bond  appeared  of  rec- 
ord in  said  Book  A  at  page  84,  titat  said  bond 
was  signed  by  the  principal,  Noah  Smith,  and 
by  William  McLeod  and  A.  McLeod,  and  that 
said  bond  was  in  due  form,  and  that  in  Order 
Book  B,  at  page  64,  the  oath  of  said  Noah 
Smith,  as  such  guardian,  is  properly  recorded, 
as  well  as  the  petition  signed  by  the  said  Noah 
Smith,  and  asking  that  he  be  appointed  as 
guardian  of  the  person  and  property  of  the  said 
infant.  Firman  Smith. 

"The  witness  further  testified  that  on  page 
65  of  said  Book  A  appeared,  properly  recorded, 
a  petition  signed  by  the  said  Noah  Smith,  there- 
in and  thereby  praying  that  he  be  authorized  to 
■ell  tb«  land  In  question,  which  petition  was  du- 
ly sworn  to  before  A.  B.  Pooser,  connty  Judge  of 
said  county:  that  at  page  66  of  Book  B  of  said 
records  of  the  public  records  of  said  county,  ap- 

Cred  notice  of  applicatioa  to  sell  said  minoi^s 
H,  which  notice  was  in  due  form,  and  pro- 
vided that  80  days  after  the  date  thereof,  said 
petitioner,  Noab  Smith,  would  apply  to  the 
county  lodge  of  said  connty  for  an  order  to 
sell  the  land  in  question,  which  notice  appeared 
to  have  be«i  published  In  the  De  Soto  Connty 
News,  said  notice  having  been  filed  with  the 
connty  Judge  of  said  county  on  September  2, 
1898;  that  he  had  examined  Order  Book  B 
a*  wdl  as  the  records  in  his  office,  and  was 
unable  to  find  any  other  papers  recorded  or 
otherwise  touching  the  guardianship  matter  of 
the  application  of  said  Noah  Smith  to  sell  the 
land  In  question-  that  he  was  unable  to  find 
any  record  In  his  office,  made  by  the  county 
judge  at  said  connty,  confirming  the  sale  « 
a*  land  la  qneatloD  by  Noah  Smith,  guardian 


for  Finnan  Smith,  and  that  his  records  did  not 
show  that  such  an  order  was  ever  made,  or,  if 
made,  was  ever  recorded ;  that  he  had  examined 
the  order  hook  page  by  page. 

"On  cross-ezamination  the  witness  testified 
that  he  found  no  order  authorizing  the  sale  of 
said  premises  by  said  guardian,  either  in  the 
files,  or  recorded  in  the  books  in  his  office,  nor 
did  he  find  any  order  confirming  said  sale,  or  any 
order  requiring  further  bond. 

"In  fact,  that  he  found  no  papers  other  than 
those  mentioned  above." 

The  defendant  also  Introdaced  as  a  wit- 
ness In  his  behalf  Noah  Smith,  and  offered 
to  prove  by  him  that  he,  the  said  Noah 
Smith,  as  guardian  of  Firman  Smith,  at  the 
time  he  made  application  to  the  county  Judge 
of  De  Soto  county,  for  an  order  to  sell  the 
land  in  gnestlon,  was  present  In  the  Judge's 
office;  that  he  knew,  of  his  own  knowledge, 
that  the  said  Judge  granted  him  an  order  to 
sell  at  private  sale  the  land  In  question. 
Whereupon  the  following  proceedings  took 
place: 

"But  the  plaintiff  did  then  and  there  object 
to  said  proffered  testimony,  on  the  grounds: 

"First  That  such  testimony  would  not  be  the 
best  evidence  of  an  order  and  decree  of  the 
court  for  the  sale  of  said  land. 

"Second.  Because  an  order  of  sale  and  decree 
of  the  court  for  such  purpose  was  required  by 
law  to  be  recorded  in  the  coun^  judge's  office, 
where  the  land  lies,  and  requires  a  confirmation 
of  sale  in  order  to  convey  any  title  of  an  in- 
fant in  land. 

"Third.  Because  it  is  not  proper  or  competent 
to  prove  by  parol  testimony  of  this  witness  a 
decree  of  a  court  of  record  in  this  manner. 

"And  the  said  Judge  did  then  and  there  sustain 
the  objections  interposed  by  counsel  for  tl^e 
plaintiff,  and  would  not  allow  the  defendant  to 
make  the  proof  so  offered  to  be  made  by  said 
witness,  to  which  ruling  of  the  court  tha  defend- 
ant then  and  there  excepted.'* 

One  of  the  assignments  la  predicated  upon 
this  ruling.  Hie  defendant  was  recalled  as 
a  witness  In  Us  own  behalf,  whereupon  the 
following  proceedings  took  place: 

"Witness  testified  that  he  had  been  in  posses- 
sion of  said  property  since  1898,  and  that  pre- 
vious to  that  time  he  lived  near  Lily,  in  said 
county,  about  12  or  13  miles  from  the  property 
in  question;  that  he  was  familiar  with  the 
property  in  the  ne^hborhood  of  this  particular 
property  prior  to  the  time  he  purchased  It; 
that  be  bad  lived  in  that  neighborhood  since 
18S1 ;  and  that  he  was  familiar  with  the  value 
of  property  in  the  neighborhood  of  the  property 
here  in  question.  In  1898,  and  that  he  did  not 
believe  the  property  was  worth  over  $150,  and 
thinks  he  valued  it  at  $200. 

"Whereupon  counsel  for  the  plaintiff  did  move 
the  court  to  strike  the  testimony  of  the  wit* 
nesa  as  to  the  value  of  the  land  at  the  time  he 
testified  about,  because  the  same  is  fmwiatftTlsl 
and  irrelevant  to  the  issues  in  said  cause. 

"And  the  said  Judge  did  then  and  thm  sus- 
tain the  said  motion,  and  did  strike  said  testimo- 
ny and  exclude  the  same  from  the  Jury,  to 
which  ruling  and  decision  of  the  court  the  ^ 
fendant  did  then  and  there  except. 

"Whereupon  counsel  for  defendant  propound- 
ed to  the  said  witness  the  following  question: 

**  'Your  answer  was  that  you  considered  It 
worth  $150,  but  that  you  agreed  on  a  valuation 
of  $200?'   And  the  witness  answered,  'Yes,  sir.* 

"Whereupon  counsel  for  ^e  plaintiff  moved 
the  court  to  strike  the  answer  for  the  reasMi 
that  the  same  is  immaterial  and  IrrelsTant  to  the 
issues  In  the  mu% 
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"And  the  said  jud^  did  sustain  the  said  mo- 
tion, and  did  strike  said  answer  and  excluded 
the  same  from  the  mnsideration  of  the  Jury. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon,  counsel  for  defendant  propound- 
ed to  said  witness  the  followlns  question: 

"  'Examine  that  deed  and  state  whether  or  not 
it  was  executed  and  delivered  to  70U  b7  B.  F. 
Wilson,  commissioner?* 

"And  the  witness  answered:  'It  was.* 

"WhereupOT  counsel  for  the  defendant  offered 
in  evidence  a  deed  signed  b;  E.  F.  Wilson,  com- 
missioner, dated  on  the  13th  day  of  September, 
A.  D.  1898,  conveying  to  the  defendant  the 
property  in  question,  for  the  purpose  of  showing 
that  the  defendant  purchased  tiie  property  in 
question  for  full  value  and  bona  fide  and  free 
m>m  any  fraud,  and  that  luch  panbase  was 
made  from  the  guardian  of  the  iuCUit  Firman 
Smith. 

"But  to  tlie  reading  of  the  same  in  evidence  for 
the  purpose  aforesaid,  the  plaintiff  then  and 
there  objected,  on  the  foUowmg  grounds: 

'Tirst  For  the  reason  that  it  has  not  been 
first  shown  that  any  duly  appointed,  qaalifled, 
and  constituted  guardian  of  the  infant  Firman 
Smith,  described  in  said  deed,  has  applied  to 
the  county  judge  for  leave  to  sell  the  said  land , 
by  petition  In  the  manner  and  form  required  by 
law. 

"Second.  Because  it  does  not  appear  that  any 
noti(M  of  application  on  the  behalf  of  any  guard- 
ian of  the  said  minor  or  administrator  or  execu- 
tor of  the  estate,  embracing  the  land  described 
in  the  deed  offered  in  evidence,  has  been  publish- 
ed for  the  period  required  by  law. 

"Tlilrd.  Because  it  does  not  appear  that  any 
court  of  competent  jurisdiction  has  made  and 
entered  any  order  of  sale  of  the  said  land  of  the 
said  infant  or  authorizing  the  sale  thereof,  or  em- 
powering, authorizing  or  appointing  said  E.  F. 
Wilson  as  commissioner  to  make  such  sale  or 
to  execute  and  deliver  the  deed  offered  in  evi- 
dence. 

"Fourth.  Because  it  has  not  been  shown  that 
any  court  of  competent  Juriadictloik  has  con- 
finned  the  said  sale. 

"Fifth.  Because  a  period  of  S  yean^  possession 
under  which  defendant  now  offers  this  deed  In 
evidence  does  not  ran  against  a  minor. 

"Sixth.  It  has  not  been  shown  that  the  pro- 
ceeds of  any  commissioner's  sale  of  this  land 
have  been  applied  bona  fide  to  the  object  and 
purpose  for  whidi  said  sale  has  been  made,  nor 
that  the  money  was  received  by  the  party  end- 
tied  to  the  proceeds  from  the  sale  of  this  land 
under  such  procedure,  to  wit.  Firman  Smith. 

"And  the  said  judge  ihea  and  there  sustained 
the  said  objection,  and  would  not  admit  the  said 
deed  in  evidence  for  the  purpose  last  above  men- 
tioned. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon  counsel  for  tiie  plaintiff  renewed 
his  motion  to  strike  the  testimony  of  the  wit- 
ness as  to  what  he  regarded  the  valne  of  t^e 
land  in  1898,  as  being  irrelevant. 

"But  the  said  judge  sustained  the  said  mo- 
tion, and  did  strike  the  testimony  of  tiie  said 
witness  in  to  the  value  of  the  land  In 

auestion  In  1888,  and  excluded  the  same  from 
iejory- 

■^o  which  ruling  Ihe  defendant  then  and  tiiere 
enepted." 

The  defendant  also  recalled  as  a  witness 
in  Ma  behalf  Noah  Smith,  and  the  following 
proceedings  were  had: 

"Mr.  Smith,  state  whether  or  not  yon  sold,  in 
1898,  the  S.  E.  U  of  the  N.  W.  ^  of  section  29. 
township  84  aoutli,  range  28  east,  in  De  Soto 
county,  B1a„  to  John  A.  Boberts. 

"But  to  the  pxopoandlnc  ot  said  questkni,  the 
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intiff,  by  counsel  objected  because  it  has  not 
n  shown  tliat  the  witness  had  any  right  or 
.authority  to  sell  the  land  in  questioD,  or  any 
right,  tiUe,  or  interest  to  the  land  desonbed,  ana 
also  because  tlie  deed  will  be  best  evidence. 

"And  the  said  judge  soatained  the  said  ob- 
jection. 

"To  wbidi  mling  the  defendant  tHim  and  tiiere 
excepted. 

"Witness  further  testified  that  he  was  guard- 
ian for  Firman  Smith,  the  plaintiff  in  said  caose. 

"Whereupon,  counsel  fbr  the  d^endant  pro- 
Itounded  to  the  witness  the  following  question  : 

"  'Did  you  receive  any  money  from  John  A. 
Roberta  for  the  land  in  question  ?* 

"Bui  to  the  propounding  of  the  said  question^ 
the  plaintiff  objected  on  the  fcdlowlng  grounds: 

"First.  That  it  ia  Immaterial  and  irr^evant 
whether  the  witness  received  money,  because  the 
receipt  of  m<mej  merely  would  not  cuLvey  the 
interest  of  the  minor  in  this  land. 

"Second.  Because  it  does  not  appear  that  tiiere 
was  in  fact  anv  sale  made  under  an  order  <tf  the 
probate  court  for  the  said  land  In  oimtroverv- 

"And  the  said  Judge  did  sastala  the  aaid  ob- 
jection. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon,  coansd  for  the  defendant  pro- 
pounded to  said  wltaeei  the  fidlowing  question, 

to  wit: 

"  'Please  state  if  after  the  receipt  of  this  mon- 
ey whether  or  not  you,  as  such  guardian,  placed 
the  said  Jabii  A.  Roberts  in  possession  of  said 
property.' 

"And  the  witness  answered :  'Tea,  air.' 
"Whereupon,  the  attorn^  for  the  defendant 
propounded  to  the  said  witness  the  followine 

quMtlon: 

"  'Please  state  whethw  or  not  yon  applied  the 
money  so  received  by  you  tor  the  use  and  benefit 
of  Firman  Smith.' 

"And  the  witness  answered:  'I  did:  by  sup- 
porting and  raising  him  and  educating  him;' 
that  was  the  reascm  why  he  sold  ssdd  Uutd. 

"Whereupon  counsel  for  the  plaintiff  moved 
the  court  to  strike  the  testimony  of  the  witness 
relative  to  the  selling  of  said  property. 

"And  then  said  judge  did  sustain  the  said  mo- 
tion to  strike  said  testimony  and  exclude  the 
same  trwn  the  jury. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon,  counsel  for  the  defendant  pro- 
IMunded  to  tlie  witness  the  ft^wing  questHm : 

"  'How  long  have  you  lived  in  that  neighbor- 
hood r 

"And  the  witness  answered,  Twenty  years.* 
"Whereupon,  counsel  for  uie  defendant  pro- 
pounded to  the  witness  the  following  question  : 
"  'Were  you  familiar  with  the  value  of  real 
estate  in  the  neighborhood  of  this  land  duriog- 
18987' 

"And  the  witness  answered  he  thought  he  was. 

"Whereupon  counsel  for  the  defendant  pro- 
pounded to  the  witness  the  following  question : 

"  'What,  in  your  opinion,  was  said  land  worth 
In  1898?' 

"Bat  to  the  propounding  of  said  question, 
fdaintlff  objected  in  the  ground  that  the  same 
IS  immaterial  and  Irrelevant  to  the  Issues  in  this 
case;  and, 

"Second,  because  the  witness  la  not  auaUfled  t» 

testify  in  this  matter, 

"And  the  said  judge  did  then  and  there  sustaia 
the  said  objectton. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon,  the  defendant  propounded  to  the 
said  witness  the  following  question: 

"  'Please  steto  whether  or  not  at  the  time  yoa 
put  Mr.  Boberta  in  possession  of  that  property 
there  was  any  fraud  ia  any  way  between  you 
and  iiim  in  relation  to  said  property,  or  the  aaid 
Firman  Smith.' 

"Whereupon,  counsel  for.  Che  plaintUE  objectsA 
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to  the  propounding  of  the  lald  Question  upon  the 
following  grounds : 

"First.  That  it  ia  immaterial  and  irrelevant 
under  the  issues  hi  said  cause. 

"Second.  It  has  not  been  shown  that  there  was 
Id  fact  a  sale  made  under  an  order  of  the  probate 
«ourt. 

"And  the  said  judge  did  sustain  the  said  ob- 
jection. 

"To  which  ruling  of  the  court  the  defendant 
then  and  there  excepted. 

"Whereupon  the  jury,  at  the  direction  of  the 
judge,  was  withdrawn  m>m  the  courtroom,  and, 
while  the  said  witness  Noah  Smith  waa  upon  the 
witness  stand,  the  defendant,  by  connsd,  stated 
to  the  court  that  he  offered  thai  and  there  to 
prove  by  said  witness  that  he,  the  witness,  m 
September,  1908,  as  guardian  of  Firman  Smith, 
in  good  faith  sold  to  Uie  defendant,  John  A.  Boh- 
■erts,  the  land  in  question,  and  for  a  raluabte 
consideration;  that  in  fact,  he  sold  it  for  $50 
more  than  he  had  been  offered  by  an;  one  in  the 
neighborhood,  and  that  the  rale  <^  said  land  was 
mue  by  him  aa  meh  goardian  to  the  said  Bob- 
erts  In  good  faith,  free  from  fr«iid,  and  was,  in 
all  respects,  a  bond  fide  transaction;  that  be, 
aa  saco  guardian,  received  the  proceeds  of  such 
sale  and  ap^ied  such  proceeds  to  the  object  and 
purpose  for  which  said  sale  was  made. 

"Aa  to  the  matters  ao  offered  to  be  proved  by 
said  witness  the  plaintiff  did  then  and  there  ob- 
ject on  thegrounds: 

"First  That  the  same  is  immaterial  and  Ir- 
rdevant 

"Second.  Because  there  has  not  been  shown 
any  sale  of  this  land  in  controversy  made  under 
an  order  of  the  probate  court. 

"And  the  said  judge  did  then  and  there  sustain 
the  said  objection,  and  would  not  permit  the 
testiuMmy  of  said  witness  to  be  offered, 

"To  which  ruling  ol  the  court  the  defendant 
tiien  and  there  ezoepted.** 

Hie  d^ttidant  alao  waagM  to  prore  the 
value  of  the  land  In  controrersr  <it  the  time 
the  ooDT^ance  was  ezecnted  ^  B.  F.  WU- 
Bon,  commlaslona;  to  the  defendant  by 
«ral  other  witnesses,  who  testlfled  that  they 
were  acqnalnted  wfOt  Its  nine  at  the  ttme. 
but  the  plaintiff  objected  to  audi  witnesses 
testifying  at  to  what  sndi  ralne  was,  and 
the  court  sustained  the  objections  and  refos- 
ed  to  let  the  witnesses  so  testify. 

The  defendant  also  sought  to  proye  or  to 
strengthen  his  title  by  the  introdnctlon  of 
conveyances  based  upon  certain  tax  deeds  to 
the  land,  and  also  introduced  such  tax  deeds, 
all  of  which  were  subseqtiaitly  stricken  out 
on  motion  of  the  def«idanL  The  plaintiff 
also  made  the  following  moAloo  at  the  <ilow 
of  all  the  evidence: 

"WJiereupon  counsel  for  the  plaintiff  did  move 
the  court  to  instruct  the  jury  to  bring  in  a  ver* 
diet  in  favor  of  the  plaintiff  in  said  cause  in  re- 
gard to  the  title  and  right  of  possession  of  the 
land  in  controversy  in  said  suit,  upon  the  ground 
that  the  defendant  bad  not  shown  any  atle  or 
right  of  possession  to  the  land. 

**Seomid.  That  the  defendant  had  not  traced 
hia  title  to  the  sovereign  or  to  a  grantor  in  pos- 
session at  or  near  the  time  of  bis  grant 

"Third.  Because  the  defendant  has  not  shovm 
any  title,  but  only  a  naked  possession  for  a  peri- 
od less  than  the  statotory  period  required  to 
ripen  into  a  title  by  adverse  possession,  either 
under  a  claim  of  right  or  under  a  color  of  title. 

"And  in  support  ol  this  motion,  plaintiff,  by 
counad,  hereby  waives  the  right  to  oare  toe  ju- 
ry assess  damages  for  the  uses  and  occupation 
of  the  said  daicnbed  itreailses  and  raeine  profits 
thaitfor.'* 


This  motion  was  granted  by  the  trial  judge, 
who  Instnicted  the  jury  to  bring  in  a  verdlet 
In  tavor  of  the  plaintiff,  to  which  mllng  ttie 
defendant  excepted,  and  upon  which  he  bases 
one  of  his  assignmenta. 

I  have  copied  from  the  transcript  siidi  of 
the  proceedings  at  die  trial  as  I  thonght  nec- 
essary or  desirable  to  make  this  opinion  In- 
telligible, but,  as  I  have  prevlonsly  stated,  I 
shall  treat  only  such  of  the  assignmento  as 
I  deem  necessary  for  a  proper  disposition  of 
the  casfc  Undoubtedly,  the  proceedings  dur- 
ing the  trial  were  more  or  less  Irregular,  and 
neither  the  plaintiff  nor  the  defmdant  exer- 
cised the  proper  care  ^ther  In  offering  evl- 
denee  or  seeking  to  have  the  Isame  excluded. 
The  bill  of  sxcqitlanB  la  alao  In  a  stata  of 
confoslcnL 

The  defendant  relies  upon  ttie  fiiUowlng 
statute,  whitdi  Is  section  1724  of  the  General 
Statutes  of  1D06,  Oompiled  Laws  of  1914: 

"The  title  of  any  purchaser  or  his  asrigns  who 
shall  have  held  possession  for  five  years  of  any 
real  estate  purchased  for  full  value  at  any  sale, 
free  from  fraud,  made  by  an  executor,  adminis- 
trator or  guardian,  shall  not  be  questioned  by 
any  heir,  matribotee  or  ward  upon  the  ground 
of  any  irregularity  in  the  proceedings  or  convey- 
ances if  it  appear  that  the  proceeds  of  such 
sale  have  been  applied  bona  ode  to  the  object 
and  purpose  for  which  said  sale  shall  have  been 
made ;  nw  shall  sodi  title  be  questicned  any 
one  dse  who  has  reedved  the  money  to  whuh  ne 
was  entitled^  arising  from  said  sale.** 

This  section  originally  formed  chapter  8184 
of  the  Laws  of  1879  and  was  brought  for- 
ward, with  some  alight  changes,  by  the  re- 
visors  aa  secttoo  1288  ct  the  Berised  Stat- 
utes.  The  only  case  in  whidi  it  would  seem 
to  hare  beoi  dted  or  discussed  Is  Deans  v. 
WUeoxtm,  26  Fla.  960,  7  South.  168,  wberdn 
we  bdd  Oiat  audi  act  "does  not  apply  to  land 
of  which  there  was  In  fact  no  sale  made  un- 
der an  order  of  the  probate  court"  This 
holding  Is  ot  practically  no  service  to  us  In 
the  Instant  case  The  bill  of  complaint  In 
the  cited  case  alleged  that  a  certain  de- 
scribed parcel  of  land  was,  as  a  matter 
of  fact,  "never  sold  1^  the  administratrix, 
or  advertised  or  offered  by  her  for  sale, 
or  reported  by  her  as  having  been  sold,  ad- 
vertised or  offered  for  sale,  notwithstand- 
ing the  recitals  to  the  contrary  In  the  deed." 
By  demurring  to  the  bUl  the  def^dants  ad- 
mitted that  such  allegation  was  true;  con- 
sequently the  statute  which  we  have  copied 
above  had  no  applicability,  as  this  court 
properly  held.  In  the  Instant  case  the  de- 
fendant offered  to  prove  aa  a  matter  of  fact 
that  the  land  In  controversy  waa  sold  by  a 
commissioner  under  the  order  of  the  probate 
court  as  the  property  of  the  plaintiff,  and 
that  the  commissioner  executed  a  deed  there- 
for to  the  defendant,  whldi  deed  the  defOnd- 
ant  produced  and  proffered  In  evidence^  all 
of  which  evidence  was  excluded  by  the  trial 
court  on  the  objections  Interposed  by  the 
plaintiff.  The  deed  so  produced,  which  we 
have  celled  above,  together  with  the  ac- 
knowledgment, presumably  waa  ^a-  orl^iaL 
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tfaongh  as  to,  that  tbe  bill  of  exceptions  Is  not 
entirely  dear.  It  does  not  appear  tbat  tbe 
same  was  ever  recorded  in  the  public  records 
BO  as  to  render  the  same  admissible  without 
requiring  proof  of  the  execution.  In  accord- 
ance with  the  provisions  of  section  21  of  ar- 
tide  16  of  our  state  Constitution.  If  such 
deed  bad  not  been  recorded  according  to  law, 
it  was  incumbent  upon  tbe  defendant  to 
prove  tbe  execution  thereof  by  competent 
teetlmouy,  that  is  by  one  of  the  subscribing 
witnesses  thereto,  or,  when  such  subscribing 
witnesses  are  dead  or  without  tbe  jurisdic- 
tion of  the  court,  by  the  introduction  of  evi- 
dence that  the  signatures  of  such  witnesses 
are  genuine.  Oroover  v.  Coffee,  19  Fla.  61. 
I  would  call  attention  to  the  fact  that  the 
acknowledgment  of  the  deed  by  the  commis- 
sioner to  the  defendant  was  taken  by  A.  B. 
Poos^r,  the  county  Judge  at  the  time  such 
sale  was  made.  Such  acknowledgment  would 
seem  to  be  incomplete  In  some  respects,  but 
since  no  such  point  was  made,  we  do  not  feel 
called  upon  to  make  any  comments  thereon. 
Of  course,  such  acknowledgment  Is  not  evi- 
dence of  all  tbe  redtals  In  the  deed,  but  sim- 
ply may  be  considered  in  connection  with  tbe 
deed. 

The  defendant  further  offered  to  prove  by 
Voah  Smith,  the  father  of  the  plaintiff,  to 
whom  Qie  evidence  had  previously  shown  let- 
ten  of  guardianship  had  been  duly  Issued 
of  the  person  and  property  of  the  plaintiff, 
that  as  such  guardian  be  bad  made  ai^llca- 
tion  to  A.  E.  Pooser,  then  county  judge  of  De 
Soto  <»unty,  but  who  was  dead  at  the  dmo 
of  the  trial  of  tbe  instant  case,  for  the  sale 
of  the  land  In  controversy  as  the  property  of 
the  plafntifT,  who  was  then  an  infant ;  that 
the  county  Judge  made  an  order  for  the  sale 
of  such  land  at  private  sale;  that  such  wit- 
ness had  in  good  faith  sold  such  land  to  the 
defoidant  tor  the  sum  of  9200,  wfaldi  was  a 
tBir  taaiket  price  for  the  land,  had  received 
the  proceeds  of  sudi  sale  and  had  applied 
Ow  same  in  "snpp(»ttng  and  raising  lilm  and 
educating  him,"  referring  to  tlie  plaintiff,  all 
of  which  evidence  was  exdnded  by  tbe  trial 
court  TbB  defendant  further  offered  to 
prove  by  other  witnesses  that  they  wei^e  to.' 
miliar  with  the  market  value  of  tbe  parcel  of 
land  at  flie  time  of  the  execution  of  the  deed 
hy  Wllsim  as  commissioner  to  the  defendant, 
and  that  9200  was  a  fair  price  therefor,  but 
the  trial  ooort  exdnded  su^  proffered  tes- 
timony. I  have  given  in  a  very  condensed 
form  the  substance  of  the  evidence  proffered 
by  tbo  defendant,  and  which  was  exduded 
by  the  trial  court  A  fuller  statement  ap- 
pears in  the  proceedtoga  ot  tbe  trial  whidi  I 
have  copied  above. 

I  am  of  tlie  opinion  that  section  1724  of 
tlie  Genual  ttatotea,  vbidi  we  bare  otvied 


above,  is  a  most  salutary  one,  being  of  a 
curative  nature,  and  should  receive  a  liberal 
construction.  If  as  a  matter  of  fact  the 
gaardlan  of  the  infant  plaintiff  did,  under 
an  order  made  by  the  county  Judge,  sell  tbe 
land  in  controversy  to  the  defendant  for  tbe 
sum  of  $200,  which  was  an  adequate  price 
for  the  same  at  the  time,  being  Its  reasonable 
market  value,  and  such  sale  was  free  from 
any  fraud,  and  the  proceeds  arising  tUere- 
from  bad  been  applied  bona  fide  to  the  ob- 
ject and  purpose  for  whldi  such  sale  was 
made,  tbe  defendant  should  be  permitted  to 
establish  such  facts  by  competent  testimony. 
To  hold  otherwise  would  be  in  effect  to  de- 
feat the  very  object  of  the  statute.  If  the 
order  of  sale  was  actually  made  by  the  coun- 
ty Judge  and  the  sale  was  made  by  a  com- 
missioner appointed  by  him  and  sudi  sale 
was  conilrmed,  the  ftct  tbat  the  county  Judge 
failed  to  record  such  order,  as  It  was  bis 
duty  to  do,  ought  not  to  be  held  to  be  suffi- 
cient to  avoid  such  sale.  That  the  defaidant 
had  been  In  the  actual  possession  of  the  land 
for  a  period  of  time  considerably  more  than 
5  years  Is  clearly  estaUished  by  the  evidence. 

As  I  have  previously  stated,  the  bill  of  ex- 
ceptions is  In  a  confused  state,  and  I  have 
had  great  difficulty  In  detenninbig  just  what 
was  done  at  the  triaL  Certain  tax  deeds  to 
the  land  in  question,  together  with  otlier 
deeds  based  thereon,  were  introduced  hy  the 
defendant  and  exduded  on  the  moUon  of  the 
plaintiff.  I  do  not  feet  called  upon  to  dosely 
considn  these  Tarions  ruUi^  or  to  discuss 
the  same.  Suffice  it  to  say  tliat  no  reverriUe 
error  has  beeai  made  to  appear  to  us  in  sndi 
mttngs.  If  as  a  matter  of  fact  the  defmidant 
had  the  title  to  the  land  nnder  tiie  deed  ex- 
ecuted to  him  by  the  oommlsslona,  it  wss 
hla  duty  to  i>ay  the  tans  thereon,  and,  aa  we 
hare  held,  a  tax  deed  can  give  no  valid  title 
to  a  party  whose  duty  It  was  to  pay  the 
taxes.  Petty     Maya,  19  Fia.  652. 

I  would  add  that  as  the  trial  Judge  did  not 
certify  that  the  bill  of  excqktlons  contains 
all  Uw  evidence  adduced  at  the  trial.  I  am 
prednded  fftna  ecmsiderlng.llie  sufficiency  of 
the  evidence  to  sustain  the  rerdict  even  If  I 
felt  Indined  to  do  so.  See  Webb  v.  Brown, 
68  na.  806.  68  South.  27,  which  cites  prior 
dedslons  of  this  court 

I  am  of  ttie  oidnlon  that  the  trial  court 
erred  In  exdudlng  some  of  the  proffered  evl- 
deoce  of  the  defendant  What  I  have  sidd 
is  snffidnd;  to  Indicate  my  views.  See  Wil- 
liams V.  Richardson,  66  Fla.  234,  63  South. 
446,  Ann.  Cas.  ISISD,  246,  and  Bhodus  V. 
Hi^raman,  47  Fla.  20^  86  South.  672.  I 
would  also  call  special  attention  to  the  note 
on  page  264  of  Ann.  Cas.  1916D  and  the  au- 
thorities there  dted.  For  these  reasons  I 
thlnlc  that  the  Judgment  should  be  leversed. 


Digitized  by  Google 


Flaj 


HOPKINS  ▼.  IJCON  OOUMTT 


305 


m  Fla.  IBS) 

FINANCE  &  GUARANTY  00.  T.  OETSTAIi 
RIVER  ROCK  CO. 

(Supreme  Conrt  of  Florida.  Fdk  6,  1017.  Bo- 
hearing  Denied  March  8,  U17.) 

(Syllahu  by  the  Court.) 

tNTEBFI^ADEB  ^:s»83— PBOCEEDINOS— DEOBEE. 

When  the  proceedings  in  an  interpleader 
suit  are  not  in  accord  with  appropriate  proce- 
dure In  such  casea,  and  the  specific  finding  made 
is  not  as  a  matter  of  law  supported  by  the  vn- 
dence,  the  decree  will  be  reversed. 

[Ed.  Note.— For  other  eases,  tee  Interpleader, 
Cent.  Dig.  It  68-71,  74.} 

Appeal  from  Circalt  Court,  HlUaborougU 
County;  F.  M.  Robles,  Judge. 

Bill  of  Interpleader  by  Charles  F.  Aullck 
and  others,  copartners  as  AuUck-Ratea  & 
Hudnall,  against  the  Finance  &  Guaranty 
Company  and  the  Crystal  River  Rock  Com- 
pany. Decree  for  payment  of  claim  of  the 
Crystal  River  Rock  Company,  and  the  Fi- 
nance ft  Guaranty  Company  an>eal&  Ite- 
vexBed. 

Frazier  ft  ffllbum  and  Wm.  Hunter,  all  of 
Tampat  for  appellant  J.  T.  Watwn,  Jr.,  of 
Tampa,  for  appdlea 

WHITFtELD,  J.  Charles  F.  Anllck  and 
others,  copartners  as  Aullck-Bates  ft  Hud- 
nall, filM  a  bill  of  interpleader  alleging  In 
eCTect  that  the  copartnership  ts  Indebted  to 
EL  N.  Jelks  In  a  stated  amonnt  which  is  ten- 
d««d  to  the  court;  that  they  have  rec^ved 
tKUD  the  Ulnance  A  Guaranty  Company  no- 
tice that  stated  snms  due  to  EL  N.  Jelks  hud 
been  assigned  to  tiie  Finance  ft  Guaranty 
Company  and  that  on  Hardi  2,  1016,  cwn* 
plalnants  were  served  with  snmmons  In  a 
snlt  Instituted  the  Finance  ft  Guaranty 
Company  against  complainants  on  the  indebt^ 
edness  as  set  forth  In  an  exhibit;  that  on 
Octiriber  23,  1914,  compUlnants  were  served 
with  a  writ  of  garnishment  In  a  suit  of  Crys- 
tal Rlw  Bock  Co.  V.  E.  N.  Jelks ;  that  com- 
plainants answered  the  garnishment  admit-: 
ting  an  Indebtedneis  to  B.  N.  Jelks;  that  the 
money  due  by  oon^lalnant  to  R  N.  Jtiks  Is 
paid  into  court  to  he  disbursed  aoootding  to 
law  in  Interpleader  proceedings. 

It  Is  prayed  that  conqOalnants  be  dls- 
chaived  tram  all  further  responsibility  In  the 
premises.  By  separate  answer  the  Finance 
ft  Guaranty  Company  aver  that  for  a  pres- 
ent TalnaUe  consideration  it  purchased  from 
El  N.  Jelks  certain  accounts  thoa  due  from 
Aullck-Bates  ft  Hudnall  to  E.  N.  Jelks,  and 
had  brought  suit  thereon  against  AuUck- 
Bates  ft  Hndnidl;  Out  prior  to  the  garnish- 
ment proceedings  against  Aulick-Bates  ft 
Hudnall.  E.  N.  Jelks  had  died  a  petltloo  In 
bankrnptcj  ta  wblsii  E.  N.  Jelks  was  duly  ad- 
iDdged  a  bankrupt  and  a  recelrer  appointed 
and  Qualifled  to  take  diarge  of  all  the  as- 
sets and  estate  <tf  E.  N.  Jdks.  all  of  whi<^ 
proceedings  were  had  prior  to  the  bringing 


ot  the  suit  In  whidti  the  gamldunent  was  Is- 
sued  against  Aullck-Bates  ft  Hudnall;  Out 
the  claim  of  the  Crystal  River  Rock  Com- 
pany was  a  provable  debt  In  the  bankruptcy 
proceedings;  that  the  transfer  of  the  ac- 
counts to  it  Is  good  against  B.  N.  Jelks  and 
his  trustee  in  bankruptcy;  that  If  the  as- 
signment of  the  accounts  Is  not  valid,  then 
the  trustee  in  bankrupt<7  of  10.  N.  Jelks  has 
the  rl^t  to  collect  said  accounts;  that  Au- 
llck-Bates ft  Hudnall  had  due  notilce  o£  the 
transfer  of  said  accounts  by  B.  N.  Jdks  to 
it,  and  of  the  bankruptcy  proceedings  against 
E.  N.  Jelks,  and  had  notice  that  the  trustee 
In  bankruptcy  had  renounced  all  claims  he 
might  have  against  said  accounts  In  favor  of 
defendant;  that  complainant  Is  not  entitled 
to  a  bill  of  interpleader. 

Testimony  was  taken,  and  the  court,  find- 
ing spedflcally  "that  the  alleged  assignment 
or  assignments  of  open  accounts  under  which 
the  defendant  Finance  &  Guaranty  Company 
claims  its  right  of  collecting  the  amount  of 
money  filed  In  the  registry  of  the  court  In 
these  proceedings  are,  as  against  the  Crystal 
River  Rod£  Company,  a  creditor  of  the  al- 
leged assignor  thereof,  invalid  and  void,"  de- 
creed that  payment  be  made  of  the  claim  of 
the  Crystal  River  Rock  Company.  The  de- 
fendant Finance  ft  Guaranty  Company  ap- 
pealed. 

It  does  not  appear  that  apprc^rlate  proce- 
dure was  had  in  the  cause  as  Is  pointed  out 
In  Walnwrlght  v.  Connecticut  Fire  Ins.  Ca. 
74  South.  8,  decided  at  this  term,  whereby 
the  complainants  would  be  dlsmisaed  with 
their  costs  If  interpleader  is  proper.  Besides 
this,  the  evidence  does  not  show  that  the  as- 
signments of  accounts  under  which  the  ap- 
pellant claims  are  'invalid  and  v<rfd"  as 
against  the  appellee. 

The  decree  Is  reversed. 

BROWNE,  C.  J.,  and  TAYLOR,  SHACKUD- 
FOBD,  and  OLLIS.  JJ.,  concur. 


(7S  ma.  99) 

HOPKINS  V.  LEON  COUNTY. 
(Supreme  Court  of  Florida.  Jan.  26,  1917.  B«- 
hearing  Denied  Man^  2,  1917.) 

(avUabu$  hy  the  Otmrt.) 

CoDiraxBs  «S9121--Ooir8rauonoif  or  BantaB— 
Mimms  or  OounssioNSBs*  MxKnifa— In- 

RTBUOnoN. 

In  an  action  at  law  bron^ht  by  H..  as  sur- 
viving partner,  etc.,  against  Leon  county,  for 
the  recovery  of  the  contract  price  for  the  build- 
ing of  a  bndge,  wherein  the  following  minutes 
of  a  meeting  of  the  board  of  county  commission- 
ers of  Leon  county  were  introduced  in  evidence 
by  the  plaintiff,  wnidi  were  admitted  to  be  cor- 
rect: 

''County  Clerk's  Office. 
'Talhihassee,  Fla.,  May  Ttb,  1907. 
"The  board  met  pursuant  to  adjoomment, 
there  being  present  &.  0.  Smith,  diainnan.  R. 
O.  Johnson,  J.  W.  Collins,  W.  D.  Stontamlre, 
and  W.  A.  Register. 
"Hon.  A.  L.  Wilson,  member  of  the  board  of 


ABvVctf  otber  eaaw  Me  sane  tople  »mA  KSr-NUHBBR  la  all  K«r-Nvmber«d  PlceMs  aad  IpOim  ^ 
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count;  CommisrioDen  of  Oadsden  coan^,  met 
with  this  board  to  contider  the  bnildiu  of  a 
bridge  acron  the  OeUodioBee  riTer  at  licGall's 

Lauding. 

"The  foUoving  bida  were  rceefred  for  build- 
ing  a  bridge  serosa  tbe  Ocklockonee  rtrer  at 
McGall'a  LandinfT,  to  wit:  E.  G.  Richards. 
$1.8S0;  0.  W.  Blount.  Sl,900;  H.  L.  McBlvr 
&  H.  L.  Hopkins.  $2,448;  H.  HopUna.  94.90 
per  foot,  length  612  feet.  $2,998. 

"Contract  to  bntld  bridge  acrosa  the  Oddock- 
onee  river  at  what  is  known  as  McGall'a  Lend- 
ing was  awarded  to  H.  Ix  McElry  &  EL  L. 
Ilopkins,  and  for  which  this  board  becomes  re- 
apoiudble  and  promises  to  pay  as  Leon  count's 
part  in  the  conatmction  of  said  bridge  $1.^4 
when  said  bridge  Is  completed,  inspected^  and 
accepted  by  the  boards  of  count?  commissi<mera 
of  Lemi  and  Gadsden  counties.  This  board 
praniaea  to  pay  $1,224  and  no  more  for  its 
part  of  the  ooit  in  the  constructloo  of  said 
bridge.  E.  C.  Smith,  Chairman. 

"Approved  June  4,  1907." 

Held,  that  aadi  minutes  show  upon  their  face 
that  a  Talid  contract  had  been  made  and  enter- 
ed Into  by  Boeh  county  with  H.  to  omiatruct 
such  bridge  for  tbe  sum  of  $2,448,  of  which 
amount  such  county  became  responsible  for  and 
promised  to  pay  as  itspart  tn  the  eonatmetion 
thereof  the  sum  of  $1,224  when  soch  bridn  waa 
completed,  inspected,  and  accepted  by  the  boards 
of  county  commissionera  of  Leon  and  Gadsden 
counties,  and,  when  the  evidence  adduced  eatab- 
lislwa  the  construction  of  snch  bridge  in  accord- 
ance with  tbe  provisions  of  the  contract,  the 
plaintiff  Is  entitled  to  recover  from  Leon  county 
the  amount  for  which  such  county  became  liable 
by  such  contract. 

QBd,  Note^— For  other  caaea,  aea  CountSea, 
Cent.  Dig.  1 18S.] 

Error  to  Clrcnlt  Court,  Leon  CooiKt;  S. 
C.  Lore,  Judg& 

Action  by  Hairy  L.  Hopkina,  aa  snrrlTing 
partner,  against  the  County  of  Le<n.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Bereraed. 

Jos.  a.  EdmondBon  and  W.  C.  Hodges,  both 
of  Tallahassee,  for  plaintiff  in  error.  Fred 
T.  Myers,  of  Tallahassee,  tor  defendant  In 

error. 

SHACKLBFORD,  J.  Henry  L.  Hopkins, 
as  snrviving  partner  of  the  firm  lately  doing 
business  under  tbe  name  of  H.  L.  McElvy  & 
H.  L.  Hopkins,  Instituted  an  action  at  law 
against  the  county  of  Leon,  In  the  state  of 
Florida,  for  the  recovery  of  the  contract 
price  for  building  a  bridge  across  the  Ock- 
locknee  river.  The  first  count  of  the  amend- 
ed declaration  Is  as  follows: 

"Henry  L.  HopfcinB,  as  surviving  partner  of 
the  firm  lately  doing  business  under  the  firm 
name  of  H.  L.  McElvy  ft  H.  L.  Hopkins,  by 
W.  C  Hodges,  and  Joseph  A.  Edmondson,  hia 
attorneys,  says : 

"For  that  by  an  agreement  made  between  the 
said  H.  L.  McElvy  and  the  said  HenirL.  Hop- 
kins and  the  said  defendant,  the  said  H.  L,  Mc- 
Elvy and  the  said  Henry  L.  Hopkins  agreed  to 
build  for  the  defendant  a  bridge  across  the  Ock- 
lockoMe  river  at  what  is  known  as  McCall's 
Landtag;  In  consideration  thereof  the  defendant 

S remised  to  pay  to  the  said  firm,  twelve  bun- 
red  and  twenty-four  ($1,224.00)  dollars,  when 
said  bridge  was  completed.  Inspected,  and  ac- 
cepted by  the  board  of  county  commls^onera 
of  said  eooaty  of  Leon  and  tbe  board  of  county 
eommiasicmera  of  Gadsden  coun^,  Fla.,  that  aft* 
at  aaid  flrm  undertook  the  bnildhig  of  said 


bridge,  and  before  the  same  was  completed,  Uie 
said  H.  L.  McElvy  died,  and  the  aaid  Henrr  U. 
Hopkins  completed  the  buildinE  of  said  bridge ; 
and  although  the  said  bridge  has  been  built  in 
accordance  with  tbe  terms  of  said  agreonent 
and  due  notice  thereof  baa  betti  given  to  tbe 
coon^  commissioners  of  said  county  of  Leon 
and  the  county  commissioners  of  said  county  of 
Gadsden,  and  tbe  plaintiff  has  requested  the  said 
commisslnieEB  <rf  both  of  saJd  counties  to  inspect 
and  accept  said  brid^,  tiie  aaid  commlsidonerB 
of  both  of  said  counties  have  unreasonably  and 
arbitrarily  failed  and  neriected  to  inspect  and 
accept  said  bridge,  and  the  said  defendant  baa 
not  paid  to  plaintiff  the  said  sum  of  twelve  hun- 
dred and  twenty-four  ^1,221.00)  dollars,  though 
payment  thereof  has  been  demanded." 

The  aeoaid  count  differs  from  the  first  only 
in  that  It  alleges  that  the  oommlsaloners  of 
both  counties  (Leon  and  Oadaden)  "have  un- 
reasonably and  arbitrarily  refused  to  inspect 
and  accept  said  bridge."  The  dedlaratlon 
also  has  the  common  counts,  but  they  were 
abandoned. 

The  defendant  filed  the  following  pleas: 

"(1)  For  a  first  plea  to  the  first  and  second 
counts  of  aaid  declaration,  and  to  each  thereof, 
the  defendant  says  that  It  did  not  promise  ss 

allend. 

'*(Z>  And  for  a  second  plea  to  tiiie  first  and 
second  counts  of  the  said  dedaration,  and  to 
each  thereof,  the  defendant  says  that  the  board 
of  county  commissioners  of  Leon  eonnty,  Fla.. 
on,  to  wit,  April  2,  1007,  advertised  that  seal- 
ed bida  would  be  received  at  the  county  clerk's 
office  until  10  o'clock  a.  m.  Tuesday,  the  6th 
day  of  May,  A.  D.  1007,  for  the  eoDStroction  of 
a  wooden  bridge  across  the  Ocklockonee  river  at 
what  is  known  as  McCaU's  Landing,  the  bridge 
to  be  of  sufficient  lengtb  to  cover  the  first  alough 
on  the  Gadsden  county  side  of  the  river,  ac- 
cording to  plans  and  specifications  at  the  office 
of  tbe  county  clerk,  the  said  board  reserring  tiie 
right  to  reject  any  and  all  bids;  and  the  ssid 
H.  L.  McElvy  &  H.  L.  Hopkins  pursuant  to  said 
notice  aubmitted  to  tbe  said  board  of  county 
commissioners  a  bid  to  build  such  bridge  for  the 
aum  of  ^.448.  which  bid  waa  accepted,  but 
with  the  understanding,  however,  between  the 
said  board  of  county  commissioners  and  the  aaid 
H.  Ij.  McElvy  A  H.  L.  Hopkins  that  the  county 
of  Leon  would  pay  half  of  the  amount  of  aaid 
bid  if  the  coun^  of  Gadaden  through  Its  board 
of  county  commissioners  would  agree  to  pay  tbe 
other  half  thereof ;  but  the  board  of  county  com- 
missioners of  Gadsden  county  refused  to  enter 
into  said  agreement,  and  would  not  agree  to 
pay  one-half  of  the  amount  bid  as  aforesaid  by 
the  said  McElvy  and  Hopkins  for  the  construc- 
tion of  said  bridge,  and  because  of  such  refusal 
no  contract  was  ever  made  or  entered  into  be- 
tween the  said  McElvy  and  Hopkins  and  the 
county  of  heou  for  the  buildiiv  and  construction 
of  said  bridge. 

"(3)  And  for  a  third  plea  to  the  first  and 
second  counts  of  the  said  dedaration  the  defend- 
ant says  that  tbe  defendant  accepted  a  bid  of 
tbe  said  H.  L.  McElvy  &  H.  L.  Htqikina  to 
build  the  bridge  mentioned  in  the  declaration  for 
the  sum  of  $2,448.  and  agreed  to  pay  one  half  of 
said  amount  on  conditioo  that  the  county  of 
Gadsden  would  pay  the  other  half,  the  said 
sum  to  be  paid  when  said  bridge  was  completed, 
inspected,  and  accepted  by  tbe  boards  of  county 
commisaionera  of  Leon  and  Gadaden  conntieB; 
and  the  defendant  having  waited  a  long  time,  to 
wit,  until  January  11,  1006,  for  the  oounty  of 
Gadsden  to  enter  into  said  aneemoit  to  pay 
one-half  of  the  amount  bid  for  the  c<mstruc- 
tion  of  said  bridge,  and  tbe  aaid  county  of  Gada- 
den having  refused  to  enter  into  snch  agreement, 
snd  having  failed  and  refused  to  pay  we-half  of 
the  amount  so  bid  for  the  oonstrnetion  of  said 
bridge,  the  dafondant  thm  and  thets^  aa4  hetbie 
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the  commeneemeDt  of  said  work,  notified  tbe 
said  H.  L.  HcMtj  A  H.  L.  Hopkins  not  to  pro- 
ceed with  the  constmction  o<  said  bridite,  and 
that  the  defendant  would  not  be  bound  bj  said 
•greemeBt;  and  while  the  said  McSSvy  reow* 
nued  the  rUfiit  of  the  defendant  to  revoln  said 
unement,  the  said  Hopkins,  notwltiistandiiig 
the  said  notice  and  over  the  objection  of  the  de> 
fendant  proceeded  with  the  work  of  oonstrnct- 
iog  said  bridge,  and  the  said  bridge  has  never 
been  accepted  bj  the  boards  of  cotmtr  commis- 
idtmers  of  the  counties  of  IjMHi  and  uadsden  as 
a  public  bridm  for  tlie  reasons  aforesaid,  and 
not  unreasonablr  and  arbitrarily  as  aUeged  by 
the  plaintiff. 

"(i)  And  for  a  fourth  plea  to  the  first  and  sec- 
ond counts  of  ihe  said  declaration,  and  to  each 
thereof,  the  defendant  says  that  the  alleged 
agreement  and  promise  of  defradant  to  pay  the 
said  H.  L.  HcElvy  &  H.  L.  Hopkins  the  sum 
of  $1,224  for  the  construction  of  the  bridge  men- 
tioned in  the  declaration  was  conditioned  on  the 
county  of  Gadsden  agreeing  to  pay  a  like  sum, 
which  the  said  county  of  Gadsden  refused  to  do, 
aod  the  defendant  before  the  cranmencemeDt  of 
the  vwk  on  said  bridge  notified  the  plalntUt 
not  to  proceed  therewith." 

Issue  was  joined  upon  these  pleas,  and  a 
trial  was  bad  before  a  jury,  which  resulted  In 
a  verdict  and  Judgment  in  favor  of  the  de- 
fendant, which  Jn(^[ineiit  the  plAlntlff  has 
brou^  here  for  review.  The  only  aaatgn- 
ment  of  error  is  based  upon  the  overruling 
of  the  motion  for  a  new  trial.  The  grounds 
of  this  motion  are  as  f(^ow8: 

"First  That  the  verdict  was  ccmtrary  to  the 

evidence. 

"SecMid.  ^niat  the  Tsrdiet  waa  etmtrary  to 

law. 

"Third.  That  the  verdict  waa  contrary  to  law 
and  the  evidence. 

"Fonrth.  That  the  court  erred  In  charging  the 
jury  as  follows:  'Ifjmi  bdiere  fn»D  the  evi- 
dence that  H.  Im.  McElvy  ft  H.  L.  Hopkins,  in 
response  to  an  advertisement  by  the  county  com- 
missioners of  defendant  county  for  bids  to  con- 
struct a  bridge  over  the  OcUockonee  river  at 
McGall's  Landing,  filed  wtOi  the  said  board  of 
eouniT  commissioners  a  bSd  to  constmet  said 
bridge  for  a  named  sum  according  to  certain 
plans  and  specifications  on  file  with  the  clerk 
of  said  board,  and  that  said  bid  was  accepted 
by  the  said  board,  they  agreeing  by  the  resolu- 
tion of  acceptance  to  pay  one  half  of  the  amount 
for  which  the  said  McElvy  ft  Hopkins  offered 
to  build  said  bridge,  the  share  of  said  coun^, 
and  that  it  was  understood  by  ssid  board  of 
county  commissioners  and  the  said  IdbiBlvy  ft 
HoploQs  that  the  county  of  Gadsden  was  to  pay 
the  other  half  of  the  amount  so  bid,  and  tnat 
a  contract  would  subsequently  be  entered  into 
between  the  said  McElvy  &  Hopkins,  on  the  one 
part,  and  the  counties  of  Leon  and  Gadsden, 
on  the  other  part,  whereby  each  of  said  coun- 
ties would  bind  itself  to  pay  one-half  the  amount 
for  whidi  the  said  McElvy  ft  Hopkins  offered  to 
build  the  proposed  bridge,  and  the  said  McElvy 
ft  Hopkins  would  bind  thMuselvea  to  build  said 
proposed  bridge  according  to  plans  and  specifi- 
catioQB  for  the  price  bid  by  them,  and  that,  aft- 
er tha  county  of  Letm  accepted  said  bid  and 
agreed  to  pay  one^ialf  of  the  amount  so  bid,  the 
county  of  Gadsden  throu^  its  board  of  county 
oommissitmerB  rcfnaed  to  agree  to  pay  one-huf 
of  the  amount  so  bid  by  the  said  McElvy  ft 
Hopkins  as  its  part  of  tne  cost  of  constmctlnf 
■aid  bridge,  and  Uiat  no  contract  was  entered 
into  between  the  said  McElvy  ft  Hookina  on 
the  one  part  to  build  the  said  bridge  according 
to  the  plana  and  «>edfications,  and  on  the  part 
of  ths  aaid  counties  of  Lecm  and  Gadsden  to 
pay  each  ono-half  of  the  amount  for  which  the 
MM  MdOTj  ft  Hopkins  agceed  to  biUld  the  pro- 


posed bridge,  then  yoo  Ansld  ted  te  At  4e- 

fendanL  Leon  eoun^.' 

"EHfth:  That  the  conrt  erred  In  cbarging  the 
jury  as  follows:  'If  yon  find  from  the  evidence 
that  H.  L.  McElvy  ft  H.  L.  HopUna,  in  reaponas 
to  an  advertisement  by  the  oranty  oemmisakm- 
era  of  Leon  county  for  bids  to  bnlld  a  brl^ 
over  the  Ocklockonee  river  at  or  near  McOalTs 
Tending,  submitted  a  bid  proposing  to  buDd 
sudi  bridge  for  the  sum  of  $2,448,  and  said 
bid  waa  accepted  by  the  aald  board  of  eonntr 
c<»nmia8ioners,  they  in  their  resolution  aoceptlng 
said  bid  agreeing  to  pay  $1,224  as  Leon  coun- 
ty's share  of  the  amount  for  which  the  said  Mc- 
Elvy ft  Hopkins  offered  to  build  said  bridge,  and 
no  further  or  other  agreement  was  ever  made 
with  respect  to  the  proposed  bridge  between  this 
said  board  of  county  commissioners  and  the 
said  McElvy  ft  Hopkins,  then  I  charge  you  that 
there  was  no  express  contract  between  the  said 
McElvy  &  Hopkins  and  the  said  county  of  Leon 
for  the  construction  of  said  bridge,  and  you 
should  find  for  the  defendant,  Leon  county,  on 
the  first  and  second  counts  of  declaration/ 

"Sixth.  That  the  court  erred  in  charging  the 
jury  as  follows:  *I  further  diarge  you  tfaatMf 
yon  believe  from  the  evidence  that  H.  L.  McEl- 
vy ft  H.  Lk  Hopkins,  in  response  to  an  adver- 
tfsement  the  county  conimiBsl<mera  of  Leon 
county  for  bUs  to  bnlld  a  bridge  over  the  Ock- 
lockonee river  at  or  near  McGall's  Landing,  sub- 
mitted a  hid  proposing  to  build  such  bric^  for 
the  sum  of  ^,448.  and  such  bid  was  accepted 
by  the  said  board  of  county  commissioners,  Aey 
in  their  resolution  accepting  said  bid  agreung  to 
pay  $1,224  as  Leon  county's  share  of  the  amount 
for  which  the  said  McElvy  ft  Hopkins  offered  to 
build  said  bridge,  and  no  further  or  other  agree- 
ment waa  ever  made  with  respect  to  the  con- 
struction of  the  proposed  bridge  between  the 
said  McElvy  A  Hopkins  and  the  said  board  of 
county  commissioners,  and  the  said  McElvy  & 
Hopkins  began  the  construction  of  said  bndge 
under  such  circumstances  and  continued  it  to 
completion  without  the  coo  sent  or  approval  of 
the  board  of  county  commissioners  otherwise 
than  as  expressed  in  the  said  resolution  accept- 
ing said  bid,  and  since  the  comptotion  at  the 
said  bridge  It  haa  never  been  accepted  by  the 
said  board,  then  you  should  find  for  the  ddend- 
ant,  the  county  of  Leon.' " 

An  of  these  srounda  are  argued,  the  first 
three  being  grouped  t<«ether.  It  becomes 
necessary  for  us  to  examine  the  evidence  ad- 
duced tn  connection  with  the  pleadings  In 
order  ttiat  we  may  determine  whether  or  not 
these  grounds  are  well  urged. 

The  plaintiff  first  introduced  In  evidence 
the  minutes  of  the  meeting  of  the  board  of 
ooontj  commlsslonerB  of  Leon  county  held  on 
the  7th  day  of  May,  1007,  which  were  admit- 
ted by  the  defendant  to  be  such  minutes, 
and  irtilch  read  as  follows : 

"County  Clerk's  Office, 
"Tallahassee,  Fla.,  May  7th.  1907. 

"The  board  met  pursuant  to  adjoununentr 
there  being  present  B.  0.  Smith,  ohalrman.  IL 
G.  Johnson,  J.  W.  Collins,  YTTd,  Stontamire, 
and  W.  A.  Bedster. 

"Htm.  A.  L.  vnison,  member  of  the  board  of 
comity  eommisabners  of  Gadsden  county  met 
with  this  board  to  consider  the  bulldlnc  of  a 
bridge  across  the  Ocklockcnee  river  at  HcOall's 
lAnding. 

"The  following  bids  were  received  for  building 
a  bridge  acroaa  the  Ocklockonee  river  at  Mc- 
Gall's Landing,  to  wit:  E.  G.  Richards,  $1,860 ; 
0.  W.  Blount.  $1,000;  H.  L.  McElvy  ft  H<w- 
Uns.  $2,448;  H.  L.  Hopkins  $4^  per  foot, 
length  612  feet.  $2,00a 

"UoDtract  to  build  bridge  across  the  Ocklock- 
onee tircr  at  what  is  known  at  HcC^i^j^^ 


Digitized  by 


308 


74  SOUTHKBN  OBPaBTBB 


(FUU 


fug  was  awarded  to  H.  L.  McElry  ft  H.  L  Hop- 
kins, and  for  whicb  this  board  becomes  responn- 
ble  and  promises  to  pay  as  Leon  counts  part 
in  the  construction  of  said  bridge  (1.224  when 
said  bridge  is  completed.  Inspected,  and  acc^ted 
by  the  boards  of  county  commissioners  of  Leon 
and  Gadsden  connties.    This  board  promises  to 

f>ay  fl,224  and  no  more  for  its  part  of  the  cost 
n  the  construction  of  said  bridee. 

"E.  C.  Smltih,  Ohairman. 
"Approved  Jane  4.  1907." 

Ibe  ptaintifr  was  then  Introduced  as  a  wit- 
ness Id  his  own  behalf  and  proceeded  to  tes- 
tify as  follows: 

"My  name  is  Henry  L.  Hopkins.  I  knew  H. 
Li.  McEIvy  in  hts  lifetime.  He  is  dead  now. 
I  am  Henry  L.  Hopkins,  and  the  McElvy  I 
just  mentioned  was  the  McElTy  mentioned  in 
tJiBt  record  you  have  Just  read,  i  offered  to  con- 
struct, and  did  construct,  a  bridge  at  McCall's 
Landing.  The  length  of  the  bridge  as  I  agreed 
to  build  It,  and  as  the  record  will  show,  was 
612  feet  I  built  634  feet  The  width  of  the 
bridge  was  to  be  the  width  of  the  roadway, 
which  is  14  feet  That  is  what  it  called  for. 
and  that  is  what  I  built  Mr.  McESvy  was  in 
partnership  with  me  when  the  bridge  was  being 
built  but  before  the  bridge  was  ccmpleted  he 
had  died?* 

The  witness  then  goes  on  at  length  to  testi- 
fy as  to  the  building  of  the  bridge,  glviug  in 
detail  the  facts  and  circumstances  In  con- 
nection therewith  and  explaining  the  causes 
of  his  delay  In  completing  the  work.  He 
stated  that  he  "completed  the  bridge  and 
turned  It  over  to  the  county  for  inspection 
Jhily  16,  191V  adding  that  he  "noUfled 
them."  He  further  testified  that  he  did  not 
recelre  any  notice  from  the  board  of  county 
commissioners  before  he  began  putting  ma- 
terial on  the  ground  that  they  had  attempted 
to  vacate  that  contract;  that  he  bad  been 
at  work  on  that  bridge  for  eight  months  be- 
fore the  county  commissioners  attempted  to 
rescind  the  contract  and  notified  htm  that 
they  were  not  goli^  to  pay  for  it,  and  that 
there  was  then  something  over  $500  worth 
of  work  ther&  The  witness  farther  testified 
as  follows: 

"When  it  come  to  the  paying  part  the  county 
commissioners  ot  Leon  county  would  not  In- 
spect that  bridge,  and  never  have  inspected  it 
but  I  requested  that  they  do  so.  I  come  right 
here  before  the  board  and  requested  It  On  the 
completion  of  &«  bridlge  I  made  that  request 
tnr  written  notice.  I  then  come  to  town  and  told 
them  in  person.  Their  excuse  for  not  inspect- 
ing it  was  that  they  wanted  a  little  time ;  that 
tbey  bad  no  money  nc^ow,  and  wanted  me  to  give 
them  a  chance ;  that  was  Leon  count?.  Imme- 
diate after  the  completion  of  the  bridge  I  sent 
them  the  written  notice  to  inspect  my  bridge. 
And  the  very  next  month  after  I  sent  the  writ- 
ten notice  to  inspect  the  bridge  I  come  to  town 
and  asked  them  why  they  didn't  come  down  and 
in8i>ect  it  I  had  an  attorney  to  appear  at  the 
meeting  of  the  board  of  conntv  commissioners 
and  request  them  to  go  down  there  and  inspect 
and  accept  or  reject  that  bridge.  Hie  name 
was  Mr.  Worth  Trammell.  He  made  that  re- 
qnest  for  the  inspection  of  the  bridge  at  my  re- 
quest Aiid  I  was  present  when  he  requested 
them  to  do  so.  About  July  14,  1911,  the  bridge 
was  completed  and  turned  over  for  inspection 
as  completed  and  It  had  been  put  off  for  in- 
fection. The  county  commissioners  didn't  come 
down  and  look  over  that  bridge.  I  also  wrote 
the  commlsrioners  of  Gadsden  connty  and  re- 
quested them  to  oomo  dmni  and  inspect  the 


bridge,  and  afterwards  went  to  Aem.  That  Is 
the  Tetter  I  wrote  to  the  board  of  county  ctKO- 
missionera  of  Gadsden  countr.  I  addressed  it 
to  the  clerk  of  the  court  That  is  the  original 
letter  I  sent  to  them." 

And  thereupon  the  plaintiff  produced  and 
offered  in  evidence  the  said  letter  In  words 
and  figures  following,  to  wit : 

'T[<dland,  FUl,  June  29, 1911. 
**H«i.  Board  of  County  Oommisslonws  for  Leon 
and  Gadsden  County,  Fla. : 
**You  are  hereby  cordially  invited  to  fish  fry 
picnic  at  McCall  bridge  on  the  Ocblockonee  riv- 
er on  July  15  next  at  which  time  I  will  ask  yon 
to  inspect  the  bridge  built  by  me. 

"Respectfully,  Henry  I*  Hopkins." 

"The  county  commissioners  of  Leon  county 
and  the  count?  commissioners  of  Gadsden  coun- 

S didn't  show  up  after  I  got  the  bridge  over 
cCall'a  Landing  completed.  I  went  before  the 
county  commissioners  of  Gadsden  county  and 
asked  for  an  Inspection  personally.  They  said 
the  bids  were  advertised  In  this  county,  and  the 
specifications  61ed  in  this  county,  end  that  they 
knew  practically  nothing  about  the  plans,  and 
they  were  ready  and  willing  to  pay  their  part 
when  they  had  a  chance  to  do  It  and  for  me  to 
get  a  settlement  from  this  county  first  I  didn't 
understand  it  that  the  $1,224  this  county  agreed 
to  pay  had  anything  to  do  with  Gadsden  county. 
That  was  all  this  county  agreed  to  pay  and  all 
I  ever  asked  them  for,  and  I  haven't  got  a  cent" 

On  cross-examinatlffli  the  witness  testified 
as  follows : 

"The  only  agreement  whldi  I  have  with  them, 
or  claimed  agreement  Is  the  resolution  of  the 
board  of  county  commissioners  of  Leon  county 
which  you  [Mr.  F.  T.  Myers]  have  just  read 
here,  except  some  verbal  talk.  There  u  no  oth- 
er written  agreement  between  them  and  myself. 
So  far  as  any  contract  between  me  and  the 
county  commissioners  of  Leon  county  is  con- 
cerned, it  rests  upon  this  resolution  of  the  board 
of  May  7, 1907.  That  Is  all  dgned  by  the  chair- 
man of  the  board.  I  took  a  copy  of  it  that  day, 
and  I  have  it  now.  That  resolution  shows  a 
bid  by  H.  L.  McElvy  &  H.  L.  Hopkins  to  build 
this  bridge  for  $2,m8,  and  this  bid  was  made 
in  response  to  an  advertisement  by  the  coun^ 
of  Leon.  $1,224  is  all  the  board  of  county 
commissioners  have  ever  promised  to  pay  me 
for  their  part  in  the  construction  of  said  bridge, 
and  all  I  ask  from  Leon  county.  I  was  present 
at  the  meeting  when  this  bid  was  accepted.  I 
didn't  expect  them  to  pay  me  any  more  than 
$1,224.  I  agreed  to  build  the  bridge  for  ^,448, 
and  Gadsden  county  was  to  pay  uie  other  $1,- 
224.  Mr.  A.  L.  WUsoa,  a  county  commissioner 
of  Gadsden  county,  was  present  at  a  meeting  of 
this  board,  and  I  knew  the  object  of  his  pres- 
ence. I  contemplated  the  building  of  a  bridge 
for  which  I  was  to  be  paid  $2,448,  and  I  expect- 
ed Leon  connty  to  pay  me  $1,224  of  that  amount 
and  Gadsden  county  the  other  half,  and  I  have 
an  agreement  with  them,  you  know,  I  think  it 
Is  on  file  there,  and  the  maximum  amount  that 
they  offered  to  pay  me  in  consideration  of  the 
construction  of  the  bridge  at  McCall's  Lending 
was  $750,  whidi  they  never  refused  to  pay.  I 
never  entered  into  a  written  agre^ent  with 
them  more  than  they  agreed  topay  it  The  res- 
olution is  on  their  minutes.  The  advertisement 
said  that  the  clerk  of  the  court  had  the  plans 
and  specifications  for  the  building  of  that  bridge. 
I  did  not  see  them  before  I  bid  on  the  work.  I 
bad  them  when  I  was  constructing  the  work. 
My  bid  was  based  on  the  plans  and  figured  on  by 
me  and  my  partner  as  to  what  it  would  cost  ns 
We  bid  accwding  to  those  plans." 

The  witness  thai  proceeded  to  tsstl^  mm  to 
certain  matters  connected  with  the  building 
of  the  bddie  and  u  to  the  ddif.  wUdb  ax« 
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not  material  here^  Ob  bis  xedlred:  examina- 
tion the  witness  stated  that : 

'*The  comity  la  using  Uie  bridge  now,  bnt 
won't  pay  for  it." 

Other  witnesses  were  introdaced  on  be- 
half of  the  plaintiff,  whose  testimony  we 
bave  carefully  examined,  but  do  not  consid- 
er It  necessary  to  set  It  oat  or  dlscnas  It 
Several  witnesses  were  also  Introduced  by 
the  defendant,  as  well  as  certain  documenta- 
ry eyldence,  consisting  of  copies  of  the  min- 
utes of  certain  meetings  of  the  respective 
boards  of  county  commissioners  of  the  coun- 
ties of  Leon  and  Gadsden,  and  also  a  letter 
to  Mr.  W.  D.  Stoutamlre,  a  county  oommls- 
sloner  of  Leon  county,  from  Ur.  A.  L.  Wilson, 
a  county  commlaaloner  of  Gadsden  county,  all 
of  which  evidence  we  have  examined,  but  are 
of  the  opinion  that  such  evidence  throws  very 
little  light  upon  the  controvw^  between  the 
Utlgants.  The  d^endant  also  introduced -the 
following  letter,  which  presumably  la  the 
letter  by  the  plaintiff  In  his  testimony,  though 
this  Is  not  made  entirely  dear: 

"Tallahassee.  Fla.,  Jan.  It  1906. 
"H,  T.  Felkel.  Clerk  Citenlt  Court.  Lewi  Coon- 
ty,  Fla. 

"To  H.  L.  McMvy  &  H.  L.  Hopkina—Gentle- 
Bien:  At  a  meeting  of  the  board  of  the  county 
commlBsioners  of  Leon  county.  Florid^  hdd  on 
Tuesday  the  7th  day  of  January.  1908,  it  was  or- 
dered by  the  board  that  the  contract  or  agreement 
to  build  the  bridge  across  the  Ocklockonee  river 
at  McCall  Landing  be  canceled  and  annulled,  and 
said  agreement  hereafter,  to  be  without  force  or 
effect,  for  the  reason  that  ample  time  has  been 

even  in  which  to  construct  said  bridge,  and  it 
IS  not  been  built,  _  „ 

"Yonts  truly,  Heniy  T.  Felkel, 

"Clerk  Board  Goonty  Oommisdonen, 

•Xeon  Gonnty.  Fla." 

No  testimony  was  Introduoed  aa  to  the 
eoonty  conunlaslonera  of  Letm  coonty  ever 
authorizing  their  <tork  to  write  this  letter, 
and  the  minutes  of  the  meeting  of  such  com- 
mlsstonerB  Cor  tile  7th  day  of  January,  1908, 
were  not  offered  In  evidence. 

It  la  earnestly  contended  try  Qua  defradant 
that  the  evidence  adduced  fails  to  establish 
the  fact  that  any  contract  was  ever  made  or 
entered  hito  by  and  betwem  the  plaintiff  and 
the  defoidant;  therefore  there  coviA  be  no 
Tecoveiy.  It  la  argued  that  the  lesolntlon 
adopted  by  the  county  commissioners  of  l£oa 
county  tm  the  7th  day  of  May,  3907,  whldi 
was  Introduced  by  the  plaintiff,  and  which 
we  have  copied  above,  "did  not  ia  terms  are- 
ate  a  contract  between  McSUvy  &  H(«)klns 
on  the  one  part  and  the  county  of  Leon  on 
the  other  for  the  crautructtm  of  said  bridge." 
It  la  further  ai^ed  by  the  d^endant: 

"That  at  the  time  of  the  passage  of  the  resolu- 
tion of  May  7,  1907,  it  was  contemplated  by  all 
parties  that  Gadsden  county  should  be  a  party 
to  the  contract,  and  shoald  agree  to  pay  $1,^4 
OS  its  part,  being  one-half  of  the  amount  of  the 
bid  made  by  McElvy  &  Hopkins  for  Uie  con- 
struction of  the  bridge. 

TThis  being  the  case,  it  necessarily  contemplat- 
ed tiiat  the  maUna  and  aoceptanee  of  the  bid 
did  not  constitute  tae  contract,  but  that  a  subse- 

Suent  contract  between  the  three  parties  was  to 
•  entered  into  in  which  the  detidls  of  constroc- 
tlon  wovld  form  a  part" 


Undoubtedly  It  Is  trxM,  aa  ttta  defradant 

contends: 

"It  the  facts  and  dreumstances  diow  that 
the  parties  intended  subsequently  to  reduce  their 
understanding  to  a  written  contract  covering  all 
ita  terms  and  conditions,  then  the  original  nsgiH 
tiations  did  not  ctmstitute  a  contract." 

We  fully  approve  of  the  prlndplea  of  law 
enunciated  In  Strong  ft  Trowbridge  Go.  r. 
Baars  ft  Ca.  60  Fla.  2S3,  54  South.  92,  and 
Ocala  Cocyperage  Co.  y.  Florida  Goi^rage 
Co.,  69  Fla.  390,  52  Sooth.  13,  whldi  are  cited 
us  by  the  def«[idant  The  question  which 
we  are  called  upon  to  determine  Is  aa  to 
whether  or  not  the  evidence  adduced  sup- 
ports this  contention  of  the  defradant.  We 
do  not  think  so.  It  seems  to  us  that  the 
resolution  adopted  by  the  board  of  county 
commissioners  of  Leon  county  plainly  shows 
upon  its  face  that  McElIvy  ft  Hopkins  sub- 
mitted a  bid  to  such  commissioners  to  build 
a  bridge  across  the  Ocklockonee  rlrer  for  the 
sum  of  $2,448,  that  such  Ud  waa  accepted 
and  the  contract  awarded  to  audi  bidders, 
and  as  such  resolution  explicitly  states: 

"For  whidi  this  board  becomes  responsible 
and  promises  to  pay  as  Leon  coiiotp's  part  in 
the  construction  of  said  bridge  $1,224.00  when 
said  bridge  is  cnnpleted.  Inspected,  and  accepted 
by  tiie  boards  of  county  commissioners  of  Leon 
and  Gadsden  oountiet.  This  bosrd  promises  to 
pay  11,224.00  and  no  more  for  its  part  of  the 
cost  in  the  eonstractiou  of  sdd  bridge^" 

There  would  really  seem  to  be  no  room  for 
construction  here.  There  is  no  proviso  to 
the  effect  that  a  contract  must  be  made  and 
entered  into  by  snch  successful  bidders  with 
the  county  commlssitmers  of  Oadsd^i  coun- 
ty, and,  If  the  bidders  to  whom  such  contract 
was  awarded  failed  to  make  a  satisfactory 
contract  with  the  commissioners  of  Gads- 
den county,  that  was  their  lookoTit,  and  the 
failure  so  to  do  would  not  justify  the  com- 
missioners of  Leon  county  In  falling  and  re- 
fosing  to  pay  as  Leon  county's  part  the  sum 
of  $1,224  In  accordance  wtth  their  agree- 
ment No  time  Is  stated  In  such  resolution 
as  to  when  the  bridge  was  to  be  completed. 
That  the  plaintiff  went  ahead,  treating  such 
resolution  as  a  contract,  and  constructed  the 
bridge,  the  testimony  Indisputably  establish- 
es. The  testimony  further  establishes  that 
the  defendant  considered  the  resolution  to  foe 
a  binding  contract,  as  W.  1>.  Stoutamlre,  a 
member  of  the  board  of  county  commission- 
ers of  Leon  county,  was  Introduced  as  a  wit- 
ness by  the  defendant,  and  testified  that  as 
such  commissioner  he  was  directed  to  look 
after  the  bridge  when  Its  constroctlon  was 
begun,  after  the  contract  had  been  let,  and 
that  he  went  there  "as  much  as  once  a  week 
for  eight  months,"  and  that  he  "received  $4 
a  day  of  ten  hours  when  he  made  these 
trips."  H.  T.  Felkel,  the  clo'k  of  such  board. 
In  the  letter  which  he  wrote  to  the  plaintiff 
on  the  11th  day  of  Januaiy,  1908,  which  we 
have  copied  above,  refers  to  "the  contract  or 
agreement  to  build  the  bridge  across  the 
Ocklockwee  river,"  and  statee  that  the  samer 
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had  been  ordered  hj  each  board  to  "be  can- 
celed and  annulled." 

In  finev  we  are  of  the  ofislm  tbat  tbe  ev- 
idence estabUdied  tbe  right  of  the  plaintiff 
to  recoTer.  and  that  the  errors  are  vnSl  a&- 
signed  for  the  reasons  which  we  have  set 
forth; 

Tbe  Judgment  Is  reversed. 

BBOWNB,  C.  J.,  and  TATLOB,  WHIT- 
FIEIJ>,  and  ELLIS,  JJ.,  concur. 


HOPKINS  T.  SPECIAL  BOAD  &  BBIDGE 
DIST.  NO.  4,  in  BBSIVABD  COUNTY. 
(Supreme  Ooort  of  Blorida.  Feb.  6,  1917.) 

(Syttabua  by  ihe  Court.) 

1.  CoNBTiTtmoNAi.  Law  <C==>2&— Lbgiblatitb 

POWEB. 

The  lawmaking  power  may  provide  any  leg- 
islative regalation  that  does  not  conflict  with 
oi^nk  law. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent,  Dig.  {  80.] 

2.  CoNsxmmoNAL  Law  «=3291  —  Eminent 
Domain  «=»70— Taxation  «=»44— TJkifobm- 
ITT— Compensation— Dub  Prockss  of  Law. 

Gbapters  6208  and  6879,  Laws  of  Florida, 
are  general  laws  aathorizin^  the  establishment 
of  special  road  and  bridge  districts  in  an;' coun- 
ty of  the  state  for  the  governmental  purpose  of 
constructing  and  maintaining  permanent  roads 
and  bridges  in  such  districts,  and  such  statutes 
do  not  violate  the  provisions  of  the  Constitution 
that  require' uniformity  and  equality  in  taxation, 
and  that  forbid  the  taking  of  property  without 
compensation  or  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Gonstitntlanal 
Law.  Cent  Dig.  M  870-876;  Eminent  Domain, 
CenL  Dig.  »  17<  176.1 

3.  CotrNTRS  «e»47— Powers  or  Couktt  Coh- 

MISSI0NKB8. 
County  commissioners  can  exercise  such  au- 
thority only  as  is  "prescribed  by  law" :  and  wh-^re 
there  is  doubt  as  to  the  existence  <a  aathority, 
it  should  not  be  assomed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S  6&.} 

4.  Highways  «c=>90— Road  Distbictb— Isan- 
ANCE  at  Bond — Statute. 

Chapters  6208  and  6879,  Laws  of  morida, 
do  not  contemplate  successive  issues  of  bonds  in 
the  special  road  and  twidge  districts  to  construct 
roads  and  bridges  except  when  the  first  issue  is 
inaaffident  and  the  construction  Is  notittompleted 
in  the  first  instance. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  if  301,  802.} 

Appeal  trom  Circuit  Court,  Brerard  Coun- 
ty; Jaa.  W.  Perkins,  Judge. 

Statutory  proceeding  by  Special  Road  and 
Bridge  District  No.  4,  In  Brevard  County, 
State  of  Florida,  by  S.  A.  Osteen  and  others. 
Commissioners  of  Brevard  County,  to  vali- 
date bonds  Issued  by  the  district.  In  which 
George  W.  Hopkins  intervenes,  presenting 
objections  to  validation  of  bonds.  Decree 
confirming  the  bonds,  and  intervener  appeals. 
Decree  reversed. 

Landls,  .Fish  &  Hull,  of  De  Land,  for  ap- 
pellant. Q.  C.  Edwards,  of  Cocoa,  and  Ax- 
t^l  &  Rln^art,  of  Jacksonville,  for  ai^Uee. 


(Fit. 

WHITFIELD,  J.  This  is  a  proceeding  had 
tinder  the  statute  (chapter  6868,  Acts  of  1915) 
to  have  Talldated  bonds  Issued  by  special 
road  and  bridge  district,  No.  4.  in  Brevard 
county,  Fla.  George  W.  Hopkins,  a  taxpayer 
In  said  district,  intervened,  as  permitted  by 
the  statute  and  presented  objections  to  tbe 
Talldatlon  of  the  bonds.  The  court  rendered 
a  decree,  validating  and  confirming  the  bonds, 
and  the  Intervening  taxpayer  Hopkins  ap- 
pealed. 

The  constitutional  valldlfy  of  the  statutes 
(chapter  6208,  Acts  of  1911,  as  amended  by 
chapter  6879.  Acts  of  1916)  under  which  the 
bonds  are  issued  is  questioned.  Under  sec- 
tion 840,  General  Statutes  of  1906,  each  coun- 
ty cwnnii88loner*s  district  la  a  road  district. 

Chapter  iS208  is 

"An  act  to  anUwrlxe  the  conntieB  of  the  state 
of  Florida  to  create  and  constitute  special 
road  and  bridge  districts,  within  said  conn- 
ties  ;  and  to  issue  bonds  and  levy  and  collect 
a  special  road  and  bridge  tax  with  which  to 
pay  for  the  ocmstructlon,  repair  and  mainte- 
nance of  tbe  roads  and  bridges  within 
*  *  *  special  roads  and  bridge  districts." 

In  tbe  body  of  tbe  act  and  in  the  amend- 
atory act,  chapter  6879,  Acts  of  1915,  ere  pro- 
visions that  whenever  residents  of  any  ter- 
ritory embraced  wholly  or  in  part  in  one  or 
more  road  districts,  as  at  that  time  constitut- 
ed in  any  county  of  the  state,  desire  to  have 
such  territory  constituted  Jnto  a  "special 
road  and  bridge  district"  and  to  have  con- 
structed within  said  special  district,  "perma- 
nent roads  and  bridges,"  they  may  proceed 
in  a  stated  manner.  An  election  in  the  dis- 
trict is  provided  for  "to  determine  whether 
or  not  such  territory  shall  be  constituted 
into  a  special  road  and  bridge  district" 
When  ratabllshed  such  district  is  given  a 
designated  name  or  number  with  definite 
boundaries,  "and  thereafter  such  terrttory 
shall  constitute  a  special  road  and  bridge  dis- 
trict" and  taxes  are  collected  upon  all  of  the 
taxable  property  therein  for  the  construction, 
repair,  and  maintenance  of  tbe  roads  and 
bridges  within  said  district  or  for  the  inter- 
est and  sinking  fund  of  bonds  that  may  be 
issued  for  the  construction  of  roads  and 
bridges.  Each  special  road  and  bridge  dis- 
trict Ls  entitled  to  receive  for  the  r^lr  and 
maintenance  of  the  roads  and  bridges  in  salt^. 
district  its  due  proportion  of  the  county  tax 
levied  and  collected  upon  the  taxable  proper- 
ty In  the  county  for  general  road  purposes. 
Tbe  residents  of  each  special  road  and  bridge 
district  may,  at  any  future  time,  provide  for 
the  construction  of  additional  roads  and 
bridges  by  the  prescribed  method.  AU  spe- 
cial taxes  for  the  roads  and  bridges  of  the 
district  "shall  be  assessed,  eanalized  and  col- 
lected uptm  the  taxable  property  within  the 
special  road  and  bridge  district,  by  the  same 
officers  and  In  the  same  manner  as  is  provid- 
ed by  law  for  the  assesonent,  egualtcatlon 
and  collection  of  other  county  taxes."  The 
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construction,  r^wir  and  maintenance  ot  tbe 
roads  and  bridges  in  the  districts  "dull  at 
all  times  be  subject  to  tbe  supervisloa  and 
control  of  the  board  of  county  commission- 
ers," such  board  being  given  tbe  right  of 
eminent  domain  to  carry  out  the  purposes  of 
the  act. 

These  and  other  provisions  clearly  indicate 
a  legislatlTe  intent  to  provide  for  the  estab- 
lishment of  permanent  territorial  snbdlvl- 
sloDS  of  counties  and  to  make  the  "con- 
stmction,  repair  and  malntmanoe'*  of  "per- 
maaeot  roads  and  bridges"  In  such  snbdi- 
rlstons,  a  governmental  purpose  and  func- 
tion. This  being  so,  tbe  taxes  levied  under 
the  acts  are  for  a  governmental  purpose 
within  the  power  of  the  Legislature,  and  no 
question  of  special  assessments  for  local 
benefits  .Is  presented. 

t1, 11  In  this  view,  the  acts  are  an  exer- 
cise of  the  taxing  power  in  a  manner  and  for 
a  purpose  not  forbidden  by  the  Constitu- 
tion, and  the  limitations  as  to  notice  and 
benefits  that  may  be  Incident  to  local  assess- 
ments for  special  benefits  to  property  are 
not  applicable.  The  statutes  do  not  violate 
the  limitations  of  the  organic  law  of  the 
state  npon  the  taxing  power  of  the  Legisla- 
ture ;  and  other  limitations  suggested  do  not 
control.  The  statutes  are  In  aid  of)  tbe 
general  policy  of  the  road  and  bridge  laws 
of  the  state. 

The  cost  of  conatmctlng  and  maintaining 
the  roads  and  bridges  are  not  borne  by 
"assessments  ni>on  the  lands  braefited,"  but 
the  expense  Is  met  by  a  tax  levy  upon  all 
the  taxable  property  In  the  district. 

In  authorizing  the  formation  of  special 
road  and  bridge  districts  in  tbe  county,  tbe 
Legislature  may  adopt  any  method  It  choos- 
es; no  constltntlwal  limitation  being  thereby 
violated. 

Tbe  decision  in  Stewart  t.  De  Land-Lake 
Helen  Spedal  Road  and  Bridge  District  in 
Volusia  Count}',  71  fla.  158,  71  South.  42, 
Is  In  harmony  with  the  holding  in  this  case. 
The  mandate  of  the  Constitution  that  "  'The 
Legislature  shall  provide  for  a  uniform  and 
equal  rate  of  taxation*  •  *  •  has  refer- 
ence to"  uniformity  and  "equality  of  tax 
rates  and  burdens  on  all  property  subject 
to  tbe  particular  tax."  Ellis  t.  Atlantic 
Coast  Line  R.  Co.,  68  FU.  160,  text  163,  66 
South.  1005,  1006. 

The  fact  that  the  Constitution  expressly 
pro^-ldes  for  subdivisions  of  tbe  state  into 
counties  and  also  provides  for  municipalities, 
and  for  special  tax  school  districts,  which 
counties  and  munidpalities  and  school  dis- 
tricts may  each  be  a  separate  unit  for  uni- 
formity and  equality  of  rates  of  taxation, 
does  not  affect  the  power  of  the  Legislature 
to  provide  for  the  establishment  of  districts 
in  a  county  for  tbe  purpose  of  constructing 
nnd  maintaining  permanent  roads  and  bridg- 
es therein  under  governmental  authority  and 


control;  and  such  districts  may  be  made 
separate  units  for  taxation  to  accomplish 
tbe  governmental  purpose  of  providing  per- 
manent highways.  The  Legislature  may  pro- 
vide any  leglslatire  regulation  that  does  uot 
omfllct  with  organic  law.  City  of  Jackson- 
TlUe  T.  Bowden,  67  Fla.  181,  64  South.  760. 
U  B.  A.  1916D,  913.  Ann.  Cas.  18150,  99. 

Chapters  6208  and  6879  are  general  acts 
applicable  to  every  county  of  the  state  and 
are  In  no  sense  "ai>eclal  or  local  laws  for 
assessment  and  collection  of  taxes  for  state 
and  county  purposes,"  forbidden  by  the  Con- 
stitution.  Section  20,  art.  3,  CoDstltutlou. 

It  is  contended  that  this  bond  issue  Is  il- 
legal because  it  is  for  the  purpose  of  con- 
structing roads  that  were  for  the  most  part 
constructed  by  a  former  bond  Issue  for  that 
purpose. 

[3]  County  conunissloners  can  exercise 
such  authority  only  as  is  "prescribed  by 
law";  and,  where  there  are  doubts  as  to 
the  existence  of  authority.  It  aboold  not  be 
assumed. 

[4]  The  statute  provides  for  the  issue  and 
sale  of  bonds  for  any  special  road  and  bridge 
district  fbr  the  construction  of  permanent 
roads  and  bridges,  and  also  provides  for 
the  subsequent  issue  of  other  bonds  "for 
the  construction  of  additional  roads  and 
bridges." 

An  amendment  to  section  8  of  chapter  620S 
as  contained  in  section  S  of  chapter  687!) 
provides  that  where  upon  prescribed  pro- 
<^ure  it  appears  tliat  a  further  sum  of 
money  Is  necessary  to  pay  for  the  construc- 
tion of  either  roads  or  bridges  within  the 
district,  bonds  may  be  issued  to  pay  for 
such  work  of  construction  in  addition  to  war- 
rants or  bonds  of  the  district  that  may  then 
have  been  already  Issued.  This  amendment 
manifestly  applies  where  a  bond  Issue  Is  in- 
sufilclent  to  construct  the  roads  and  bridges 
as  contemplated  when  the  Issue  was  author- 
ized; and  the  amendment  does  not  author- 
ize au  issue  of  bonds  to  reconstruct  roads 
and  bridges  that  had  already  been  construct- 
ed as  authorized. 

Express  provision  is  made  in  the  statute 
for  the  repair  and  maintenance  of  such 
roads  and  bridges  by  a  tax  levy  upon  all 
taxable  pr<H)erty  within  the  special  district. 
The  statute  does  not  contemplate  succesijlve 
issues  of  bonds  to  construct  roads  and  bridg- 
es except  when  tbe  first  issue  is  insufficient 
and  the  construction  Is  not  completed  In 
the  first  instance. 

As  the  statute  gives  no  authority  to  issue 
bonds  to  reconstruct  roads  and  bridges  that 
had  already  been  constructed  by  a  bond  Is- 
sue under  tbe  statute,  the  court  erred  In  val- 
idating the  bonds  involved  herein,  and  the 
judgment  or  decree  Is  reversed. 

BROWNE,  0. 3„  and  TAYLOR,  SHACKLE- 
FORD,  and  ELLIS,  JJ.,  concur. 
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(73  Fla.  308) 

HAT  et  aL  T.  BRABILETT. 
(Supreme  Ck>urt  of  Florida.    Feb.  9,  1917.) 

(SyllabuB  hy  the  Court.) 
Appeal  and  Esbob  ^1010(1}— AnrBKANCE 

—Evidence. 
Where  there  is  ample  evidence  to  sustain  a 
decree  for  tiie  cancellation  of  a  deed  of  convey- 
ance on  the  ground  of  fraud  and  violation  of  a 
trust,  the  decree  will  be  affirmed,  no  errorH  of 
law  oe  procedure  appearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3979-3981.] 

Appeal  from  Circuit  Court,  HUltfioroueb 
County;  F.  M.  Robles,  Judge. 

BUI  by  Virginia  V.  Bramlett,  revived  after 
her  death  In  tbe  name  of  M.  G.  Bramlett,  her 
sole  heir  at  law,  against  Loretta  May  and 
others.  Decree  for  complainant,  and  defend- 
ants appeal.  Affirmed. 

Blnford  ft  Reed,  of  Tampa,  fbr  appellants. 
Fletcher  ft  O'Neill,  of  Tftmpa,  tor  appellee. 

PER  CURIAM.  Vlrgintft  Y.  Bramlett 
brought  a  Mil  against  Loretta  May  and  others 
for  the  canoeUatloQ  of  a  deed  of  conveyance 
of  land  alleged  to  have  been  obtained  by 
fraud  and  uaed  In  vfolatiion  of  a  trust,  and 
for  Incidental  relief.  The  complainant  died, 
and  the  cause  .was  properly  revived  In  the 
name  of  her  s(^  heir  at  law.  By  answer  the 
defmdants  took  Issue  on  the  nwterlal  allega- 
tions of  the  bill  of  complaint  Dvldenoe  was 
taken,  and  decree  fbr  the  cou^Ialnant  was 
rendoed,  from  .whidi  the  defendants  ap- 
pealed. 

There  Is  an^le  erldenoe  to  sustain  tlie 
decree,  and  it  is  affirmed. 

BROWNE,  a  J.,  and  TAYLOR.  SHACELE- 
FORD^  WHITFIELD,  and  ELLIS,  JJ.,  con- 
cur, 

<7S  Fla.  309) 

WILLIAMS  et  aL  T.  BLACK. 

(Supreme  Court  of  Florida.   Feb.  8,  1917.) 

CSyOabiM  by  the  Court.) 

1.  Affkai.  and  Ebbob  «=>339(2) — Interlocu- 
tory Decbbb— Review. 

An  appeal  from  interlocutory  decrees,  some 
of  which  were  entered  more  than  sir  months 
prior  to  the  entry  of  appeal,  will  entitle  the  ap- 
pellant to  have  reviewed  the  propriety  of  the 
decrees  entered  within  six  months  prior  to  the 
entry  of  appeal,  but  not  those  entered  more  than 
six  months  prior  to  the  entry  of  appesL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  1884.] 

2.  Equrrr  <8=>232— Pleading— Demurrer. 

A  demurrer  to  the  whole  bill  should  be  over- 
ruled, If  the  bill  makes  ai^  ease  for  equitable 
relief. 

[Kd.  Note.— For  oOier  cases,  see  Equity*  Cent. 
Dig.  g  COS.] 

8.  Appeal  and  Eehob  «=»874(4)— Inteblocu- 

TOBT  ObDEBS— PBATXB  OF  BILL. 
Upon  an  appeal  from  an  interlocutory  or- 
Atr,  the  court  will  not  consider  whether  the 
pr^ers  of  the  bill  are  too  broad,  provided  only 


it  prays  for  something  tiiat  Is  proper  and  ger- 
mane. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {{  3635.  3537-3540.] 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty ;  J.  T.  Wills,  Judge, 

BiU  by  H.  M.  Black  against  John  R.  WU- 
linms  and  others.  From  Interlocutory  or- 
ders overruling  demurrers  to  the  bill  and 
the  amended  bill,  defendants  appeal.  Order 
afflrued. 

Andorson  ft  Anderson,  of  Ocala,  for  appel- 
lants. Hanq;»ton  &  Hampton,  of  GalnesvUIe.^ 
for  aM>eUee. 

PER  CURIAM.  On  the  8th  day  of  May, 
1914.  H.  M.  Black  filed  his  bUl  In  chan- 
cery against  John  R.  Williams  and  Pineapple 
Orange  Company,  a  corporation.  To  this  bill 
the  defendants  Interposed  a  demurrer  on  the 
4th  day  of  July,  1814,  upon  which  the  court 
made  an  order  on  the  26th  day  of  Febru- 
ary, 1915,  overruling  the  same  and  granting 
the  defendants  until  the  .rule  day  In  April 
in  which  to  file  such  other  and  further  plead- 
ings as  they  may  be  advised.  On  the  13th 
day  of  July,  1915,  the  complainant,  by  leave 
of  court,  filed  his  amended  blU,  to  which  ou 
the  6th  day  of  September,  1915,  the  defend- 
ants again  Interposed  a  demurrer,  which  was 
overruled  by  the  court  In  an  order  dated  the 
14th  day  of  April,  1916,  In  which  the  de- 
fendants were  allowed  until  the  rule  day 
in  May  to  file  plea  or  answer.  On  the  8th 
day  of  May,  1916,  the  defendants  entered 
their  appeal  from  each  of  these  Interlocu- 
tory orders,  the  first  of  such  orders  being 
entered  the  26th  day  of  February,  1915,  and 
the  second  being  entered  the  14th  day  of 
April,  1916. 

[1]  As  we  have  several  times  held: 
"An  appeal  from  interlocutorv  decrees,  some 
of  which  were  entered  more  than  six  months 
prior  to  the  oitry  of  appeal,  will  entitle  the  ap- 
pellant to  have  reviewed  the  propriety  of  the 
decrees  entered  within  six  months  prior  to  the 
entry  of  appeal,  but  not  those  enters  more  than 
six  months  prior  to  the  entry  of  appeal."  Futch 
V.  Adams,  47  Fla.  257,  36  South.  576. 

Also  see  Mitchell  v.  Mason,  61  Fla.  692,  55 
South.  387,  and  Charlotte  Harbor  ft  Northern 
By.  Co.  V.  Lancaster,  70  Fla.  200,  69  South. 
720.  Under  the  holding  In  these  dted  cases, 
we  cannot  review  the  propriety  of  the  first 
of  such  interlocutory  orders,  as  more  than 
six  months  had  elapsed  since  the  entry  there- 
ot  when  the  appeal  was  taken. 

[2,  3]  We  have  carefully  read  the  amended 
bill,  with  the  several  exhibits  attached  there- 
to, also  the  demurrer,  with  Its  numerous 
grounds,  which  the  defendants  Interposed, 
as  well  as  the  briefs  filed  by  the  counsel 
for  the  respective  parties.  We  do  not  con- 
sider it  necessary  or  advisable  to  set  out 
either  the  amended  bill  or  the  grounds  of 
the  demurrer.  It  is  sufficient  to  say  that 
no  reversible  error  has  been  made  to  ap- 
pear to  us  In  this  interlocutory  order  from 
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vhldi  the  appeal  la  entered.  Am  we  held  In 
Tampa  and  JacksonnUe  B7.  Co.  r.  Harrlacoi, 
K  Fla.  SIO^  46  South.  082: 

"TTpcHi  an  appeal  from  on  interlocatory  or- 
der, the  court  will  not  consider  whether  the 
prayers  of  the  bill  are  too  broad,  provided  only 
ft  praya  for  ■omethinK  that  Is  proper  and  con- 
•equent.** 

The  order  appealed  from  will  be  affirmed, 
with  leave  to  defendanta  to  file  a  plea  or 
answer,  wltbln  a  period  to  be  fixed  by  the 
drcnlt  judge. 

Order  afllrmed. 

BROWNE,  O.  J.,  and  TAIT^R,  SHAOK- 
LBFORD,  WHITFIELD,  and  ELLIS,  J3^ 
eimcnr. 


(73  na.  UO 

GABBMEB  LUMBER  GO.  t.  BANK  OF 
OOHMBBOB. 

(Snpieme  Court  of  Fknida.  VA.  2, 1917.  Re- 
hearing Denied  March  12;  .1917.) 

Cfitf  BabM  ftv  ih«  Oourt,) 

BrLLS  AND  Notes  «s9587(3)— Tbxai.  ^25(4) 
Right  to  Open  and  Close— Dibectkd  Veb- 
dict-~Fa».17Bk  of  Considbeation. 
On  an  iaaue  of  failure  of  consideration  in 
an  action  on  promissory  notes,  the  plaintifE,  hav- 
ing  the  general  affirmative,  is  entitled  to  open 
and  concuude ;  and  where  tnere  is  some  substan- 
tial evidence  tending  to  prove  the  issue  of  fail- 
are  of  consideration,  a  verdict  for  the  plaintiff 
should  not  be  directed  by  the  court 

[Ed.  Note.— For  other  casss,  see  Bills  and 
Notes,  Cent.  Dig.  H  1861,  ISW-ISTO;  Trial, 
Cent.  Dig.  U  47,  60-76.] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty; F.  Bl.  Robles,  Judge. 

Action  by  the  Bank  of  Commerce  against 
tbe  Gardner  Lumber  Company.  Judgment 
ftnr  plaintiff,  and  defoidant  brings  error. 
Rereraed. 

Henry  N.  Sandler  and  T.  Paine  KeUy,  boOi 
of  Tampa,  for  plaintiff  In  error.  Shackleford 
&  Shackleford,  of  Tampa,  for  defendant  In 
error. 


FEB  CURIAM.  The  Bank  of  Commerce 
brought  an  action  against  the  Gardner  Lum- 
ber Company,  a  copartnership,  on  two  prom- 
issory notes  executed  by  the  latter,  payable 
to  the  bank.  Issue  was  joined  on  a  plea  of 
failure  of  consideration.  At  tbe  trial  the 
<!oart  directed  a  verdict  for  the  plaintiff,  on 
which  Judgment  was  rendered,  and  tt»  de- 
fendant took  writ  of  error. 

On  the  issue  the  plaintiff  having  the  gen- 
eral affirmative  was  entitled  to  open  and  con- 
clude the  presentation  of  the  cause.  As 
there  was  some  substantial  evidence  tending 
to  prove  tito  issue  of  failure  of  considera- 
tion, the  cause  should  have  been  submitted 
to  the  jury  for  their  consideration;  there- 
fore It  was  error  to  direct  a  verdict  for  tbe 


plaintiff,  for  whldi  error  tbe  judcmenl  la  ra- 

veraed. 

BROWNE,  a  J.,  and  TAYLOR,  WHET- 
FIELp,  and  EU/IS,  JJ.,  concur. 
FORD,  J.,  took  no  part 

'  (7i  Fla.  8X8) 

BYBD  T.  BTRD  et  aL 
(Supreme  Court  of  Florida.  Feb.  9,  1917.) 

(Bi/IUbua  If  ike  Court) 
HouKsraAD  Convetanob— VAUDrrx, 
A  conveyance  of  the  homestead  real  estate 
to  the  wife  executed  by  the  husband  alone  Is 
void. 

[Ed.  Note.— For  other  cases,  see  Homeatead, 

Cent  Dig.  |  182.] 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty ;  Cephas  L.  Wilson,  Judge. 

Suit  for  partition  by  George  Byrd  and  oth- 
ers against  RlUa  Byrd.  Decree  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Paul  Carter,  of  Marianne,  for  appellant 
J.  M.  Calhoun  and  Mosea  Guyton,  both 
M^iHfmiin^  for  appelleea. 

WHITFIELD,  J.  George  Byrd  and  others, 
children  and  heirs  of  O.  B.  Byrd,  deceased, 
brought  suit  for  partition  against  RlUa  Byrd, 
widow  of  OiB  deoedat  Partition  was  de- 
creed, and  the  dtfendant-  appealed. 

It  appears  that  in  1906  O.  B.  Byrd  execut- 
ed a  deed,  conveying  bis  homestead  real  es- 
tate to  hia  yrUB,  it  being  stated  in  the  deed 
that  the  grantor  "may  have  the  use  and  oc- 
cupancy at  the  said  prendaea,  free  of  rent, 
during  tbe  period  d  her  natural  life.**  O.  B. 
Byrd  died  In  1912,  while  living  on  the  pzem- 


If  the  deed  executed  to  hia  wife  was  In- 
effectual  as  a  convejnnoe  ot  O.  B.  Byrd's 
homestead  real  estate,  the  widow  had  no  ex- 
clusive title  against  the  children  of  the  de- 
cedent 

The  Otmstttntbm  (art  10,  i  4)  In  effect  pro- 
vides that: 

"The  holder  of  a  faMDestoad"  may  alienate  it 
"by  deed  or  mcntgage  duly  executed  by  himself 
or  herself,  and  by  uudmnd  and  wife,  if  such 
relation  exists." 

In  Thomas  v.  Craft,  55  Fla.  842,  46  South. 
594,  15  Ana.  Cas.  1118,  it  Is  said: 

"The  constitutitmal  exemptions  appljr  only  to 
property  owned  by  the  head  of  the  family.  The 
exemptions  are  for  the  benefit  of  the  family,  and 
inure  to  the  widow  and  heirs  of  the  party  enti- 
tled to  the  exemption.  The  methods  prescribed 
for  the  alienation  of  the  exempted  real  estate 
are  restrictions  designed  f6r  the  protection  of 
all  the  beneficiaries  of  the  exemption.  There- 
fore the  prescribed  methods  of  alienation  are 
as  essential  when  the  homestead  real  estate  is 
alienated  to  members  of  the  fandly  as  to  othMs. 

"The  right  of  the  owner  to  volontarily  aUenate 
the  property  real  or  personal,  to  whidt  the 
constitutional  exemption  attaches  is  not  given 
by  the  Constitution.  This  right  ia  inherent  as 
an  incident  to  or  an  attribute  of  the  ownership 
of  the  property.  But  the  Constitution  provides 
'that  the  real  estate  shall  not  be  alienable  with- 
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out  the  joint  consent  of  hodund  and  wife,  when 
Chat  rdation  exists.*  and  that  'nothing  in  this 
aitide  diall  be  cmistnied  to  prevent  the  holder 
of  a  bomeatead  from  alienating  his  or  her  home- 
stead so  exempted  hj  deed  or  mortgage  dnlr 
executed  br  himself  or  herself,  and  by  husband 
and  wife  if  wnA  rdatimi  exists.'  The  law  pre- 
■rribes  bow  deeds  of  oonTeyance  and  mortgageB 
of  real  estate  tbHU  be  dulr  execnted  by  bnaband 
and  wife. 

"The  words  'alienable'  and  'alienating*  are 
used  in  the  quoted  sections  of  the  Constitution 
in  tbe  sense  of  conveying  or  transferring  the 
legal  title,  or  any  ben^cial  interest  in.  the  ex- 
empt bcmestead  real  estate  during  tbe  life  of  its 
<nimer.  The  method  by  which  the  homestead 
shall  be  alimated,  i.  c,  coDveyed  or  transferred, 
being  expressly  and  specidcally  prescribed  and 
defined  to  the  Constitution  to  be  by  joint  con- 
sent and  by  deed  or  mortgage  duly  executed  by 
husband  and  wife  when  that  relation  exists,  aU 
other  methods  of  alienation  are  inhibited. 
Therefore  no  instrument  is  effectual  as  an  alien- 
ation  of  or  a  conveyance  or  transfer  of  title  to 
or  any  interest  in  the  homeBtead  real  estate, 
withont  die  joint  consent  of  husband  and  wife 
when  that  relation  exists,  which  joint  consent 
shall  be  evidenced  by  a  deed  or  mortgage  duly 
executed  and  acknowledged  by  the  husband  and 
wife  with  the  formalities  prescribed  by  law 
for  conveyances  by  husband  and  wife." 

Even  though  the  wife  of  "the  holder  of  a 
homestead"  1b  the  grantee  in  and  accepts  a 
deed  of  c<mveyance  of  a  homestead,  executed 
by  the  huiAiand  alone,  this  does  not  dispense 
with  tbe  organic  provision  requiring  such 
deed  to  be  "duly  executed  by  •  •  •  hus- 
liand  and  wife  if  sudi  relation  exists.*' 

The  attempted  conveyance  being  void,  and 
the  husband  being  In  possession  of  the  home- 
stead at  his  death  in  1912,  no  question  of  ti- 
tle by  adverse  possession  appears  for  deci- 
sion. 

Partltloa  proceedings  being  appn^riate, 
the  decree  is  afflrmecL 

BROWNE,  C.  J.,  and  TAYLOR,  SHACKLE- 
FORD,  and  ELLIS,  JJ.,  concur. 


Ex  parte  TURNER  et  al. 
(Supreme  Court  of  Florida.  .  Feb.  14,  1017.) 

(Syllabus  bv  the  Court.) 

1.  Habkab  Cobpds  ©i=»27— Remedy— Jubisdic- 
TioN  TO  Punish  fob  Contempt. 

Habeas  corpus  is  an  appropriate  remedy  to 
test  the  jurisdiction  of  a  circuit  court  in  a  stat- 
ed case  to  punish  as  for  a  contempt 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  f  22.] 

2.  CONIEICPT  4s»17— iHTEBfEBKNCE  WITH  GUS- 
TODT  or  PBiaONEB. 

The  custody  of  a  prisoner  who  is  serving  un- 
der sentence  of  a  court  is  regulated  by  statute, 
not  by  judicial  orders,  and  an  interference  with 
such  custody  or  a  violation  of  statutory  regula- 
tions is  not  a  contempt  of  the  court,  though  such 
interference  or  violation  may  be  redressed  by 
due  course  of  law. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  48-60.] 

i'etitlon  for  habeas  corpus  by  R,  Wl  Turn- 
LT  and  others  against  the  Sheriff  of  Colum- 
bia County.  Petitioners  discharged. 


R.  W.  Famell,  of  Lake  City,  for  petltloo- 
ers.  T.  F.  West.  Atty.  Gen.,  and  0.  O.  An- 
drews, Asst.  Atty.  Gen.,  oi^Kned. 

WHITFIBU),  J.  The  peUttoners  applied 
to  tills  court  fior  «  writ  of  habeas  corpus  ai- 
ling In  effect  that  tbey  are  Illegally  depriv- 
ed of  their  Uberty  by  tbe  sheriff  of  Colnmiila 
coaaty  In  tbls:  That  the  circuit  Judge  issued 
a  rule  against  them,  rtatlng  that  one  Dick 
Marshall  had  bem  by  the  court  adjudged 
guilty  of  aggravated  assault  and  sentenced 
to  pay  a  fine  and  tn  default  thereof  to  be 
imprisoned  Id  tbe  county  Jail  toe  nine 
months;  that  It  was  reported  to  the  court 
ttaat  the  petlttonets  as  county  commlsdoners 
of  the  county  bad  directed  and  caused  the 
release  of  the  said  Dick  Marshall  from  Jail 
"contrary  to  law.  and  In  defiance  of  the  or- 
der, sentence  and  Judgment  of  this  court,** 
The  command  was  to  show  cause  why  they 
"sbould  not  be  considered  held  and  adjudged 
to  be  guilty  of  contempt  of  this  court*'  The 
return  In  effect  averred  that  Dick  Marshall 
was  In  good  faith  directed  to  be  discharged 
from  Jail  for  reasons  stated,  but  Immaterial 
here,  which  the  commissioners  thought  suf- 
ficient to  Justify  their  action.  The  court  ad- 
Judged  them  in  contempt  and  imposed  a  flue 
on  each,  a  default  In  payment  to  be  followed 
by  custody  of  the  persons  by  the  sheriff  until 
fines  and  costs  are  paid. 

A  writ  of  habeas  corpus  was  Issued  re- 
turnable before  this  court.  The  return  of 
the  sheriff  stated  the  custody  of  tbe  petition- 
ers to  be  based  (m  the  proceedings  as  above 
set  out 

[1]  Habeas  corpus  Is  an  appropriate  reme- 
dy to  test  tbe  Jurisdiction  of  a  circuit  court 
In  a  stated  case  to  punish  as  for  a  contempt 
See  Florida  Cent.  &  P.  R.  Co.  v.  Williams,  45 
Fla.  295.  text  298,  33  South.  991;  Ex  parte 
Senior,  37  Fla.  1,  19  South.  662.  32  li.  R.  A. 
133;  Els  parte  Edwards,  11  Fla.  174:  21 
Gyc.  29S.  See,  also.  Ex  parts  Edmondson,  6S 
Fla.  S3.  66  Sooth.  292;  Junius  Hart  Piano 
House  T.  Innnan,  119  Ia.  1017.  44  South. 
860;  Merrlmadc  Blver  Savings  Bank  t.  City 
of  Clay  Center,  219  U.  S.  B27.  81  Sup.  Ct. 
295,  5S  L.  Ed.  820,  Ann.  Cas.  1012A,  613; 
Harlan  v.  HcOonrln.  218  U.  S.  442,  31  Sup. 
Ct  44,  64  L.  Ed.  UOl.  21  Ann.  Cas.  849. 

[2]  Tbe  custody  of  a  prlsmer  who  Is  ten- 
Ing  vnAer  sentence  of  a  court  la  regulated 
by  statute,  not  by  Judicial  orders;  and  an 
Interference  with  such  custody  or  a  violation 
of  statutory  regulations  Is  not  a  contempt 
of  the  court,  though  such  Interference  or  vio- 
lation may  be  redressed  by  due  conrae  of 
law. 

As  the  action  of  the  petitioners  In  directing 
the  discharge  of  the  prisoner  while  serving 
a  sentence  of  Imprisonment  was  not  a  con* 
tempt  of  the  court  that  Imposed  the  sentence, 
the  drcnlt  Judge  vras  without  Jurlsdlctkm  to 
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detain  the  pottttonen  In  imnlahment  u  fop 
a  amtempt 
Ttie  petitloDen  wfU  be  discharged. 

BBOWNB,  C.  J.,  and  TAYLOR,  SHAOE- 
I/BTOBDt  and  BLLIS,  JJ.,  wncnr. 

NAIL  et  aL  T.  BBOWNINa. 

(Snpiaiiie  Gout  of  Fkwlda.  Feb.  9, 1017.  Be- 
bearing  Denied  March  12.  1817.) 

(Bvltebu*  by  the  Court.) 

1.  Taxatioit  «=»417— RnuBn— AsassaicENT— 
Statttts. 

Where  no  return  for  taxation  is  made  to 
the  tax  assessor  on  or  Iwfore  April  1st  of  each 
year,  the  lands  must  be  assessed  as  "unknown," 
and  an  aaseesment  made  in  the  name  of  a  per- 
Bon  who  made  no  return,  and  who  acquired  no 
interest  in  the  property  nntil  after  April  Ist,  is 
not  authorised  by  the  statute. 

[Ed.  Note.— For  other  caaei,  lee  Tazatim, 
Cent  Dig.  |  699.] 

2.  Taxation  ^=>31S— ABSSBaiaEHT— Nahb  or 
OWNEB— STATUTM. 

The  statute  givea  the  assessor  until  the  first 
Monday  in  July  to  complete  the  clerical  Tork 
on  the  assessment  roll,  bat  fixes  AprU  let  as 
the  last  date  when  the  owner  may  require  prop- 
erty to  be  asseased  in  bis  name. 

^A.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  U  630,  631.) 

3.  Taxation  «»750— Tax  Deeds— Noticx  or 
Application— STATtrrB. 

The  duty  of  mailing  the  notices  of  applica- 
tions for  tax  deeds  is  mandatory,  and  the  official 
charged  with  that  duty  must  make  dilivent  ef- 
fort to  ascertain  the  proper  address  of  the  par- 
ty or  parties  to  whom  tbe  notices  must  be  sent, 
and  mailing  such  notices  to  the  wrong  person, 
or  to  an  improper  address,  is  not  nuca  a  com- 

Sliance  with  the  provisions  of  sectlona  574  and 
7B  of  the  Qeneral  SUtutes  of  Florida  of  1906 
as  will  give  the  holder  of  a  tax  deed  issued  by 
virtue  of  audi  notice  a  Talid  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1497.] 

4.  OmcEBs  «=»nO— Ofiiciai.  Dutibb— Pkb- 

FORMANCE. 

Diligence  in  the  discharge  of  their  duties  is 
required  of  public  servants,  particularly  where 
the  righa  of  owners  of  property  may  he  jeopar- 
dized by  their  neglect,  and  their  obligation  to 
the  public  is  not  dwcharged  by  a  mere  perfane> 
tory  performance  of  official  acts. 

[Ed.  Note.— For  other  cases,  Oflkers,  Cent. 
Dig.  il  176-179,  182-184.] 

Error  to  Clrcolt  Court,  Fatnam  Ooonty ; 
J.  T.  Wills,  Judge. 

Action  of  cijectment  by  FraiA  S.  Browning 
against  P.  O.  Nail  and  aBotber,  IndlTidoally 
and  as  partners  d<dng  boslneBS  onder  tlw 
firm  name  of  P.  O.  Nail  ft  Oo..  and  others. 
Jndgmeut  for  jilalntlff,  and  certain  defend- 
ants bring  OTor.  Beversed. 

Hilbom  ft  Iferrydar  and  A.  H.  Odom,  all 
of  Falatka,  for  plaintiffs  In  error.  A.  V. 
Lcmg  and  J.  IL  Fntch,  both  of  Starke,  for  de- 
fendant Id  error. 

BBOWNB,  a  J.  Tb»  d^endant  in  error, 
idalnttfl  below,  bronght  an  action  <nC  eject- 
ment In  Putnam  connty  against  P.  O.  Nail  ft 


Ga,  and  P.  O.  NaD,  U  <X  Braawell.  A.  J. 
Uelscn,  and  D.  W.  Ourrle,  to  reoorer  certain 
lands  described  in  the  declaration.  Tb»  de- 
fendants pleaded  "not  gnllty.**  exo^  A.  J. 
Melstm,  as  to  whom  an  order  of  dlsmlwiHl 
was  made  on  request  of  plaintiff. 

On  the  completiMi  of  the  testimony  the  dr- 
cidt  judge  gave  tbe  following  charge: 

.  *^e  court,  having  determined  the  questifm  <rf 
title  and  right  of  possession  in  this  ease.  In- 
structs yon  that  you  have  nothing  to  determins 
except  the  amount  of  damages  which  the  plain- 
tiff should  recover  for  the  detention  of  the  lauds 
In  Question.  The  court  has  prepared  a  form  of 
verdict  for  you  to  sign  after  filling  in  the  space 
provided  tor  the  amount  of  damages." 

Whereupon  the  Jury  foimd  for  the  plain- 
tiff and  awarded  9467  as  mesne  profits. 

Writ  of  error  was  sued  out,  and  the  fol- 
lowing errors  are  assigned: 

"(1)  That  tbe  court  erred  in  refusing  to  cbane 
the  jury  to  find  a  vet^ict  for  the  defendants. 

"&i  That  the  court  erred  in  chafing  tlie  Jury 
to  find  a  verdict  for  the  plaintiff. 

That  the  court  erred  in  denying  the  de- 
fendants' motion  for  a  new  triaL 

"(4)  That  the  court  erred  In  adjudging  the 
right  fif  possession  and  title  to  the  pK^Mr^ 
to  be  in  the  irfalntlff,  wha  tbe  defendant  A.  J. 
MelBon,  a  party  alleged  by  the  plaintiff  to  be 
in  possession  of  said  property,  was  never  served 
with  process  and  was  not  before  the  court." 

Plaintiff  Introduced  lu  evidence  tax  deeds 
for  the  land  described  in  the  declaration, 
based  upon  tax  sales  made  July  1,  1912,  and 
certain  tax  sale  oertlflcates.  He  also  Intro- 
duced evidence  to  prove  tbe  rental  Talne  of 
tbe  lands. 

To  meet  the  prima  fade  ease  thus  made 
out,  the  defendants  offered  evidence  to  prove 
that  the  tax  deeds  were  void,  because  the 
property  was  sold  by  virtue  of  illegal  assess- 
ments, and  for  failure  of  the  of  the  cir- 
cuit court  to  give  notice  to  proper  parties  of 
the  application  by  plaintiff  for  tax  deeds. 

It  Is  undisputed:  That  R.  L.  Campbell  was 
the  owner  of  the  lands  in  controversy  on 
January  1,  1911,  and  had  been  such  owner 
for  a  number  of  years  prior  thereto.  That 
he  conveyed  the  lands  to  P.  O.  Nail  on  March 
7,  1911.  On  May  23,  19U,  NaU  conveyed  to 
D.  W.  Currle  an  undivided  half  Interest  in 
the  premises,  and  on  March  SO,  1912.  be  con- 
v^ed  the  other  undivided  half  interest  to  tlie 
same  party.  On  November  27,  1911.  Ourrle 
deeded  all  the  land  to  A.  J.  Melson,  of  New 
Zork  Otty.  Ourrle  testified  that  the  first  In- 
terest he  ever  had  in  the  property  was  such 
as  he  acQulred  under  the  deed  from  Nail  to 
him  on  May  23, 1911 ;  that  when  he  conv^ed 
it  to  Mtison  on  March  27.  1911,  he  had  pur- 
chased  from  Nail  the  other  half  Interest,  but 
the  deed  vnts  not  made  to  him  nntil  March 
30,1912.  That  the  lands  for  whidb  the  plain- 
tiff. Frank  S.  Browning,  held  tax  deeds  were 
assessed  in  1911  as  the  prt^terty  of  D.  W. 
Currle,  and  in  1913  were  assessed  to  A.  J. 
Melson,  and  the  assessment  rolls  for  that 
year  had  come  Into  the  dork's  office  when  the 
application  for  a  deed  was  made  by  Brown- 
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Ing,  and  that  they  conttimed  to  be  assessed 
to  hlni  nntU  be  sold  them  in  1915.  Defend- 
ants further  proved  by  the  deputy  clerk  of 
Putnam  county  that  be  sent  ont  all  the  no- 
tices that  .were  mailed  in  relation  to  the  Is- 
suance of  these  two  deeds;  that  he  sent  no- 
tices of  the  application  to  R.  L.  Campbell, 
who  was  the  last  man  paying  taxes  on  the 
land,  and  to  A.  J.  Melson,  at  Yelvlngton, 
Fla.;  that  from  notations  made  at  the  time 
the  deeds  were  Issued,  and  from  the  method 
he  employed,  he  does  not  think  he  sent  no- 
tices to  D.  W.  Currle  or  to  P.  O.  Nail  &  Co., 
or  to  any  member  of  that  firm.  A.  J.  Mel- 
son never  lived  In  Telvlngton,  or  In  the  state 
of  Florida,  never  received  any  mall  at  Tel- 
vlngton, and  was  never  In  Yelvlngton,  or  in 
the  state  of  Florida,  but  twice  In  bis  life. 

B.  Jj.  CampbeU  died  May  27,  1914.  Appli- 
cation for  tax  deeds  were  made  July  10, 
1914. 

The  questions  Involved  In  this  case  are: 

(1)  Was  the  assessment  of  the  lands  In 
controrersiy  to  D.  W.  Cnnle  a  Talid  assess- 
ment? 

(2)  Were  tbe  notices  which  were  sent  to  D. 
W.  Ourrle  and  A.  J.  Melson  a  compliance  with 
the  law  governing  tbe  Issuance  of  tax  deeds? 

(3)  If  not,  are  they  sudi  violatlMis  of  the 
law  as  will  overcome  the  prima  fades  "of 
the  regularity  of  tbe  proceedings  from  the 
valuation  of  the  land  *  *  *  to  tbe  date 
of  the  deed"? 

[1,2]  Section  16,  chapter  6596,  Acta  1907, 
makes  It  "the  duty  of  every  person  owning  or 
having  the  control,  management,  custody,  di- 
rection, supervision  or  agency  of  property 
*  •  *  sabject  to  taxation  •  •  •  to  re- 
turn the  same  for  taxation  •  *  •  on  or  be- 
fore the  first  day  of  April" ;  and  section  20  of 
same  act  provides  that  "when  tbe  land  has  not 
been  returned  for  assessment  on  or  before  the 
first  day  of  April  In  each  year,  by  tbe  owner 
or  legal  representative  of  the  owner,  the 
county  assessor  of  taxes  shall  enter  tbe  word 
'unknown'  In  the  column  of  the  assessment 
roll  provided  for  tbe  name  of  the  owner,  or 
his  or  her  legal  representative."  It  Is  very 
clear  that,  where  no  return  has  been  made 
to  the  assessor,  he  must  assess  it  as  "Un- 
known"; and  if  he  does  otherwise,  and,  as 
in  this  case,  assesses  It'  to  a  person  who  made 
no  return,  and  who  owned  no  Interest  therein 
until  May  23,  1911,  such  assessment  is  void. 
While  the  law  gives  the  assessor  until  tbe 
first  Monday  In  July  in  which  to  complete  tbe 
assessment  rolls,  it  places  April  Ist  as  the 
last  date  when  the  owner  of  property  may 
require  it  to  be  assessed  in  his  name.  Car- 
rie, to  whom  this  property  was  assessed, 
could  not  make  return  of  it  between  Janu- 
ary 1st  and  April  Ist,  for  he  did  not  own  any 
interest  in  it  until  May  23d  of  that  year.  Not- 
wlthstandlng  this,  tbe  tax  assessor  entered 
Us  name  In  the  column  provided  for  the 
name  of  the  owner,  in  cleu  violation  of  tbe 
reitnlrementa  of  tbe  statute. 

It  is  settled  in  tbia  state  that  "a  valid  as- 


sessment of  lands  in  accordance  with  the  law» 
regulating  assessments  is  necessary  and  indis- 
pensable to  make  good  the  title  of  a  purchaser 
at  a  tax  sale"  (L'Engle  v.  Wilson,  21  Fla.  461 ; 
McKeown  v.  Collins,  38  Fla.  276,  21  South. 
103:  Stackpole  v.  Hancock,  40  Fla.  S82,  24 
South.  914,  46  L.  R.  A.  814),  and  tbe  prima 
fades  ot  the  regularity  of  tbe  proceedings 
from  the  valuation  of  the  land  to  the  date 
of  the  deed  is  overcome  by  proof  of  a  tax 
roll  showing  a  void  assessment  of  the  land. 
Daniel  v.  Taylor,  33  Fla.  636,  IB  South.  313. 

[3, 4]  The  second  point  relied  on  by  plain- 
tiffs in  error  Is  that  the  notice  of  application 
for  a  tax  deed  required  by  sections  574,  575, 
General  Statutes  of  1906,  was  not  givon. 
Section  576  contains  this  mandatoiy  require- 
ment: 

"Tbe  clerk  shall  also  mall  a  cop7  of  said 
notice  of  application  for  tax  deed  to  the  owner 
of  tbe  lands  for  which  a  tax  deed  is  applied  for. 
If  tbe  owner  is  unknown,  then  such  notice  shall 
be  delivered  or  mailed  to  the  person  last  pay- 
ing taxes  on  said  property." 

A.  J.  Melson  was  the  owner  of  tbe  land  at 
tbe  time  application  for  tax  deed  was  mada 
K.  L.  CampbeU  was  the  person  last  paying  the 
taxes. 

On  December  29,  1911,  there  was  recorded 
in  the  derk'a  office  of  Putnam  county  a  deed 
to  Melson,  in  which  he  was  described  as  "of 
the  city  of  New  York,  county  of  New  York, 
and  state  of  New  York,"  yet  tbe  derk  mail- 
ed the  statutory  notice  to  him  at  Yelvlngton, 
Fla.  He  also  sent  a  notice  to  a  dead  man,  B. 
L,  Campbell,  who  was  the  person  last  paying 
the  taxes  on  the  property.  The  duty  of 
mailing  the  notices  provided  for  by  the  stat- 
ute Is  not  perfunctory,  and  the  official  charg- 
ed with  that  duty  should  make  diligent  ef- 
fort to  ascertain  the  address  of  parties  to 
whom  tbe  notices  are  to  be  Beat  Melson  was 
a  large  landowner  in  Putnam  county,  and  his 
address  could  have  been  readily  ascertained 
by  tbe  clerk  from  the  archives  of  his  own  of- 
fice, or  by  personal  Inquiry,  and  be  should 
have  exhausted  all  means  to  ascertain  It. 
Diligence  in  the  discharge  of  their  duties  is 
required  of  public  servanta,  partlailarly 
where  the  rlgbta  of  owners  of  property  can 
be  jeopardized  by  their  neglect,  and  their  ob- 
ligation to  the  public  is  not  discharged  by  a 
mere  perfunctory  performance  of  official  acts. 

In  the  case  of  Montgomery  r.  Marydale 
Land  &  Lumber  Co.,  46  La.  Ann.  403,  15 
South.  63,  tbe  court  held  that  "mailing  notice 
required  by  law  to  another  post  office  than 
that  of  the  person's  residence,  was  not  a  com- 
pliance with  the  law."  To  hold  otherwise 
would  destroy  the  purpose  of  the  law  re- 
quiring the  giving  of  notice  by  malL  This 
court  has  held  in  a  number  of  cases  that  tbe 
failure  to  give  the  notice  required  by  thB 
statute  renders  the  tax  deed  void.  Starka 
V.  Sawyer,  66  Fla.  596,  47  South.  518 ;  Clark- 
Ray-Johnson  Co.  V.  Wllllford,  62  Fla.  45a,  6ft 
South.  938 ;  Johnson  t.  1>a  Pout,  63  Fla.  20(V 
S7  Soutb.  67a 
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As  tbe  aasessnifint  of  these  lands  to  D.  W. 
Cnrrie  was  rolA  as  against  tlie  owner,  A.  J. 
Melson,  the  tax  deeds  Issued  by  virtue  there- 
of to  Frank  S.  Browning  convered  no  title  to 
bim,  and  the  court  erred  in  refusing  the  mo- 
tion to  direct  a  verdlcfc  for  the  defen^nts, 
and  In  directing  a  verdict  for  the  plaintiff. 

The  judgment  of  the  court  below  Is  re- 
Tened. 

TAYLOR.  SHAOKLEFOBD.  WHITFIBLD, 
and  BLLI^  JJ..  concur. 


CI3  Ha.  166) 

WATSON  T.  BAIS  at  uz. 

(Supreme  Court  of  Florida.   Fd».  7, 1017.) 

(ByUaiui  iy  Court.) 
%,  EQumr  <S='324,  325  — Replication— An - 

8WEB— PbOOF. 
WlLen  replication  is  filed  to  an  answer  in 
eqaity,  it  puts  in  issue  all  the  matteiiB  alleged 
in  the  bill  of  complaint  that  are  not  admitted 
by  the  answer,  as  well  as  those  matters  contain- 
ed in  the  answer  that  are  not  responsive  to 
the  bill  of  complaint.  Matters  set  up  in  the 
answer  that  are  not  responsiTe  to  the  hill,  as 
new  matters  in  opposition  to  or  In  avoldanco 
of  the  allegations  of  the  bill,  must  be  proved  br 
the  defendant. 

[Ed.  Note.— For  other  eases,  see  Bqutty,  Gut. 
Dii  H  635-647.] 

2.  EQunT  «=932S— AniassioiT  bt  Answxn— 

Pboof. 

Allegations  of  a  bin  of  complaint  in  equity 
that  are  admitted  by  the  answer  are  taken  as 
true  and  require  no  proof.    The  material  alle- 

Ktions  of  the  bill  of  complaint  that  are  denied 
the  answer  are  to  be  proved  by  the  com- 
plainant. The  averments  in  the  answer  of  new 
matter  not  responsiTe  to  the  allegations  of  the 
bill  of  complaint  are  to  be  proved  by  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Di^.  K  6a-647.1 

8.  EQUITT  «=3^5— PLBADINOa— Pboof. 

Where  an  equity  cause  is  beard  upon  bill, 
answer,  and  replication,  after  the  time  for  tak- 
ing testimony  had  expired,  no  testimony  having 
been  taken  by  either  party,  all  the  allegations  of 
the  bill  of  complaint  that  are  admitted  in  the 
answer  are  taken  as  true  and  require  no  proof. 
Any  material  allegations  of  the  bill  that  are 
denied  b^  the  defendant  and  are  not  proved  can- 
not avail  the  complainant.  The  averments  in 
the  answer  of  new  matter  not  responsive  to  the 
hill  that  are  not  proven  cannot  avail  the  defend- 
ant. 

[Ed.  Not&— For  other  cases,  s«e  Hqnitr,  Gent. 
Dig.  H  841-«47J 

4.  EouiTT  4S9S25— Repucation— PBOor. 

When  a  general  replication  is  filed  to  an 
answer  in  chanceir,  it  thereby  puts  in  issue  all 
the  matters  alleged  in  the  bill  and  denied  in  the 
answer,  and  it  is  incumbent  npon  the  complain- 
ant to  prove  all  such  matttts  by  at  least  a  pre- 
ponderance of  the  evidence;  the  oath  to  the 
answer  being  waived. 

pid.  Note.— For  other  eases,  see  Equity.  Cent 
Dig.  H  641-647.] 

B.  E<11inT    «=»325~RE8P0HSIVB  AVBXUNTS 
OF  ARSWKA— TSUTH. 
On  a  final  hearing  of  a  cause  in  equity  ap- 
Mi  hSn,  answer,  and  replication,  after  the  time 
for  taking  testimony  has  expired,  every  aver- 


ment in  the  answer  reqioasln  to  the  bflt  Is  takr 
en  as  true. 

FEd.  Note.~-For  other  cases,  see  Equity,  Oent. 
Dig.  8§  641-^7.1 

6.  Equitt  «s>325— AnswBB— New  SCatikb— 
Pboof. 

Affirmative  statements  In  an  answer  that  are 

not  required  by  the  bill  of  complaint,  thst  do  not 
grow  out  of  any  transaction  or  facts  alleeed  in 
the  bill  or  admitted  in  the  answer,  and  that  are 
not  inseparably  connected  therewith  constitute 
new  matter  not  responsive  to  the  bill  of  com- 
plaint, end,  if  not  proved,  cannot  avail  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dfg.  S{  641-647.] 

7.  Equitt   «s>32S— AnswiB— Affibuative 
Matteb—Pboof. 

Where  the  answer  In  an  equity  cause  sets 
up  affirmative  averments  of  new  matter  not  stat- 
ed or  enquired  of  and  not  inseparably  connected 
with  matter  stated  or  enquired  of  in  the  bill  of 
complaint,  and  such  new  matter  is  in  opprndtion 
to,  or  in  avoidance  of,  the  plaintiff's  demand  or 
claim  of  right,  and  a  general  replication  is 
filed,  such  affirmative  averments  are  of  no  avail 
to  the  defendant  nnlesa  proven  by  independent 
testimony, 

[Ed.  Note.— For  other  cases,  see  Eqid^.  Gent 
Dig.  H  641-^7.] 

8.  Eqditt  «s9l90— Aitswbb  — RxsPomnvB- 

MESS. 

Where  an  answer  Is  confined  to  such  facts 
as  are  necessarily  required  by  the  bill,  and 
those  inseparably  connected  witii  them,  forming 
a  part  of  one  and  the  same  transaction,  the 
answer  is  responsive  to  the  bill  as  well  when 
it  discharges,  as  when  it  charges,  the  defendant. 

[Ed.  Not&— For  other  cases,  see  Equity,  Cent. 
Dig.  S  483.] 

9.  EQurrr  ^=»388— Bubden  of  Pboof— I>k- 

OBEE. 

Where  a  complainant  in  an  equity  suit  fails 
to  sustain  the  burden  of  proof  cast  upon  him  by 
the  law,  a  decree  is  properly  rendered  in  favor 
of  the  def aidants  and  tbe  bill  ordered  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Equity.  Gent 
Dig.  88  827-829.] 

Appeal  from  Circuit  Court,  Aladina  Goun- 
ty ;  Jag.  T.  Wills.  Judge. 

Bill  1^  B.  L.  Watson  against  J.  A.  Balr 
and  Frances  A.  Balr.  Decree  for  defendants 
dismissing  tbe  bill,  and  cmnplalnant  appeals. 
Affirmed. 

E.  L.  Watson  filed  his  bill  In  chancery 
against  J.  A.  Balr  and  Frances  A.  Balr, 
which,  omitting  the  caption,  is  as  follows : 

"Your  orator,  E.  L.  Watson,  of  Alachua 
county,  Fla.,  brings  this  his  bill  of  complaint 
against  J.  A.  Bair  and  Frances  A.  Balr,  his 
wife,  of  Alachua  and  Putnam  coontiea,  respee- 
tively,  Fla.,  and  thereupon  your  orator  com- 
plains and  soys:  _ 

"That  On  the  4th  day  of  December,  1913, 
your  orator  recovered  a  judraient  against  the 
American  Pecan  Company,  a  Delaware  corpora- 
tion, in  the  sum  of  fl,2Su,  and  costs  taxed  at 
$14.43,  which  said  judgment  was  so  recovered 
upon  a  certain  promissory  note  given  by  said 
American  Pecan  Company  to  your  orator  for 
the  sum  of  $1,000.  due  and  payable  60  days 
after  the  Sth  day  of  July,  1912,  tbe  date  said 
note  was  given,  with  interest  after  maturity  at 
10  per  cent  per  annum  until  paid ;  that  your 
orator  is  now  and  has  been  all  the  while  the 
owner  of  said  judgment  end  the  same  remains 
entirely  unsatisfied ;  that  execution  was  duly 
and  regularly  issued  on  said  judgment  and  plao- 
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«d  In  the  hands  of  the  sheriff  of  Alachna  coan- 
ty  to  make  levy  on  and  satisfy  same  oat  of  the 
properties  of  the  said  American  Pecan  Cktmpany, 
defendant  therein,  but  that  said  exeeation  was 
retnmed  by  the  said  sheriff  wholly  ansatisfied, 
the  said  sheriff  certifying  on  said  execution 
that  he  coald  find  no  property  of  the  Ameri- 
can Pecan  Company  wnereon  to  levy  to  make 
any  part  of  the  amount  of  said  Judgment  and 
«ecution. 

"Your  orator  further  represents  unto  your 
honor  that  J.  A.  Balr,  defendant  herein,  was 
preiddent  of  Che  said  American  Pecan  Company, 
and  the  owner  of  all  of  Its  capital  stock ;  that 
the  capital  stock  of  said  corporation  is  $100,- 
000,  and  the  said  J.  A,  Bair  is  the  owner  of 
same ;  that  the  said  J.  A.  Bair  has  not  paid  in- 
to tiie  treasury  of  said  corporation  uie  full 
amount  of  said  capital  stock,  and  that  the 
amount  now  due  said  corporation  by  the  said 
J.  A.  Bair  is  an  amount  far  in  excess  of  the 
sum  necessary  to  satia^  yonr  orator's  said 
jadgment  and  execution;  that  under  the  laws  of 
this  state  your  orator  has  a  right  to  proceed 
against  the  said  J.  A.  Bair  by  bis  said  execu- 
tion and  satisfy  same  out  of  any  property  be- 
longing to  said  J.  A.  Bair  to  an  amount  suffi- 
cient to  satisfy  said  judgment  and  execution 
from  the  sum  remaining  unpaid  on  the  capital 
stock  of  said  corporation  owned  by  said  J.  A. 
Bair,  but  tibe  said  J.  A.  Bair  has  no  property  in 
his  own  name  which  can  be  reached  by  said  ex- 
•Gcution  ;  that  the  sheriff  of  Alachua  county  has 
made  return  on  said  execution  that  no  property 
of  said  J.  A.  Bair  can  be  found  in  Alachua 
county,  Fla.,  whereon  to  levy  and  make  sale 
thereunder  to  satisfy  same. 

"Your  orator  further  showeth  that  on  the  9th 
day  of  October,  1914,  there  was  filed  in  the  office 
of  the  clerk  of  circuit  court  of  Alachna  county, 
Pla.,  a  deed  of  conveyance  from  one  J.  R.  Lad- 
deU  and  Mary  H.  Liddell,  his  wife,  of  Wilcox 
county,  Ala.,  purporting  to  convey  to  Frances 
A.  Bair,  defendant  herein,  and  wife  of  J.  A. 
Bair,  defendant,  upon  a  considerBtion  of  $7,000, 
the  following  described  lands: 

"Being  in  the  city  of  Gainesville,  Alachna 
«onnty*  Vlu.,  particnlarly  described  as  being 
filtoate  in  Boauiern  part  of  Sec.  81,  T.  &  S., 
R.  20  E.  and  in  northern  part  of  Sec.  6,  T.  10 
S.,  R.  20  E.,  bounded  by  a  Hue  commencing 
at  a  stake  at  southwest  corner  of  lot  24  of 
Hill's  mbdiviai<m  of  the  north  half  of  Sec.  6, 
T.  10  S..  R.  20  E.,  map  of  which  is  recorded 
on  page  500  of  Deed  .  Book  P,  Public  Records 
of  Alachua  County,  Fla.,  and  running  thence 
north  19.68  chs.  to  a  stake  at  northwest  comer 
of  lot  41  and  on  township  line  dividing  town- 
ships 9  and  10:  thence  north  Into  Sec.  SI,  T. 
9  S.,  R.  20  E.,  S.60  chs.  to  a  stake  in  the  middle 
of  Rattlesnake  branch :  thence  eastward  of  the 
run  of  said  branch  following  meander  of  same 
to  a  stake  where  it  strikes  the  township  line 
between  townships  9  and  10 ;  thence  west  along 
said  township  line  1.70  chs.  to  a  stake  at  the 
northeast  corner  of  lot  44  of  above-mentioned 
subdivision ;  thence  south  19.68  chs.  to  a  stake 
at  southeast  corner  of  lot  49 ;  Uience  west 
24.86  ctuL  to  place  of  beginning— containing  58 
acres  more  or  less,  being  the  same  lands  de- 
scribed in  Deed  Book  69  at  pue  300.  Public 
Records  of  Alachua  County,  Wik. ;  said  deed 
being  recorded  in  Deed  Book  05  atpage  49,  Pub- 
lic Records  of  Alachua  County.  Fla. 

"That  said  deed  is  a  fraudulent  conveyance  to 
Frances  A.  Bair,  wife  of  the  said  J.  A.  Bair, 
for  the  purpose  of  preventing  your  orator  team 
making  levy  on  the  lands  described  therein  to 
oatisfy  bis  said  execution  and  judgment;  that 
said  Fnutcea  A.  Bair  paid  no  part  of  tiie  consid- 
oration  for  said  lantu  so  conveyed,  and  that 
same  does  not  In  tmth  and  In  fact  belong  to 
her,  but  same  are  the  lands  ot  J.  A.  Bair,  but 
held  in  her  name  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  creditors  of  the 
mid  J.  A.  Balr,  and  particnlariy  yonr  orator: 
that  J.  A.  Bair  it  the  rightful  owner  of  laJd 


lands;  that  it  was  Us  money  whldi  paid  for 
same,  and  not  that  of  Frances  A.  Balr;  that 
at  the  time  of  said  conveyance  the  said  J*.  A. 
Bair  was  in  embarrassed  drcumstancee. 

"Your  orator  further  showeth  unto  yonr  hon- 
or that  aaid  vn^erts  ought  in  eonlty  and  good 
conscience  be  applied  to  the  satisfaction  of  your 
orator's  said  judgment  and  execution  under  the 
laws  of  Florida,  but  the  defendants  refuse  to 
so  apply  the  same,  and  your  orator  Is  without 
remedy  save  in  a  court  of  equity  where  mat- 
ters of  this  sort  are  cognizable,  and  it  would  so 
appear  that  said  property  ought  to  be  applied 
to  the  satisfaction  of  your  orator's  said  execu- 
tion and  judgment  and  if  the  defendants  herein 
would  set  forth  and  discover  fully  and  particu.- 
larly  all  the  facts,  circumstances,  agreements, 
and  understandings  In  regard  to  same,  which 
your  orator  prays  this  court  to  compel  them 
to  do. 

"Wherefore  your  orator  prays  that  the  said 
Frances  A.  Bair  be  decreed  to  hold  said  prop- 
erty in  trust  as  the  property  of  the  said  j. 
A.  Bair,  and  that  a  master  in  chancery  be  ap- 
pointed by  your  honor  to  sell  said  property  and 
apply  the  proceeds  of  said  sale  in  the  satisfac- 
tion of  your  orator's  said  execution  and  judg- 
ment as  sales  of  real  estate  are  conducted  in 
chancery  proceedings  under  the  laws  of  this 
state;  that  said  defendants  be  enjoined  from 
making  further  or  other  transfers  of  said  prop- 
erty. 

"And  may  yonr  orator  have  subpoena  In 
chancery  issuing  out  of  and  under  the  seal  of 
this  honorable  court,  directed  to  the  defendants, 
J.  A.  Bair  and  Frances  A.  Bair,  his  wife,  com- 
manding them  and  each  of  them  by  a  day  cer- 
tain  and  under  a  certain  penalty  therein  pre- 
scribed to  appear  before  this  honorable  court 
and  then  and  there  full,  true,  direct,  and  per- 
fect answer  make  to  this  bill  of  complaint  but 
not  under  oath,  such  oath  to  answers  being  nere- 
hy  specifically  waived. 

"And  may  your  orator  have  such  other  and 
further  relief  in  the  premises  as  in  equity  may 
seem  meet  and  to  your  Honor  shall  seem  proper. 
And  your  orator  will  ever  pray." 

To  this  Mil  the  defendfuita  filed  the  fol- 
lowing answer: 

"The  defendants  now  and  at  all  times  here- 
after reserving  all  manner  of  l>enefit  and  ad- 
vantage to  themselves  of  exception  to  the  many 
errors  and  insuffidenclea  in  the  bill  of  com- 
plaint filed  herein  contained,  for  answer  there- 
to, or  to  so  much  or  such  parts  thereof  as  the 
defendants  are  advised  is  material  for  them  to 
make  answer  unto,  they  answer  and  say: 

"The  defendants  admit  that  the  complainant 
recovered  a  judgment  against  the  Ajnerican 
Pecan  Company,  a  Delaware  corporation,  in 
the  sum  of  tl.O0O  or  more,  the  exact  amount 
being  unknown;  th^t  aaid  judgment,  in  so  far 
as  the  defendants  are  advised,  has  not  beoi 
satisfied.  The  defendants  further  admit  that 
J.  A.  Bair  was  president  of  the  American  Pe- 
can Company  and  owner  of  the  larger  portion 
of  the  capital  stock. 

"These  defendants  admit  that  on  the  9th  day 
of  October.  1914,  a  deed  was  filed  in  the  office 
of  the  clerk  of  circuit  conrt  of  Alachua  county. 
Fla..  showing  a  conveyance  <^  certain  lanaa 
hereinafter  described  &om  J.  R.  Liddell  and 
wife,  Mary  H.  Lidddl,  and  that  said  deed  con- 
veyed all  interest  in  said  lands  to  Frances  A. 
Bair,  one  of  the  defendants  herein;  that  said 
consideration  for  the  following  described  con- 
veyance was  $7,000 :  that  said  land  described 
in  said  conveyance  is  particularly  described  in 
deed  from  J.  R.  Liddell  and  wife,  Mary  H.  Lid- 
dell, to  Franoes  A.  Balr,  and  recorded  October 
9.  1914,  in  Deed  Book  90,  at  page  49  of  the 
Public  Records  of  Alachua  Chnmty.  Fla. ;  that 
said  land  is  deaeribed  mora  particnlarly  as  fid- 
lows,  to  wit: 

"Being  In  the  tity  of  Qalnesvllle,  In  the  coon- 
tr  of  Alachna,  and  atata  at  Flw^a,  and  par- 
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ticnlarty  described  as  beinar  situated  in  tbe 
Bouthern  part  of  Sec.  81,  T.  9  8..  R.  20  E.,  and 
in  the  northern  part  of  Sec.  6,  T.  10  S..  R. 
20  E.,  and  bounded  by  a  line  pommencing  at  « 
stake  at  the  southwest  corner  of  lot  24  of  Hill's 
BubdiTiaion  of  the  north  half  of  Sec.  6,  T.  10 
8.,  R.  20  R,  map  of  which  is  recorded  on  paee 
500  of  Deed  Book  P  in  the  office  of  clerk  of  cir- 
cuit court.  Alachua  county.  Fla.,  and  mnnine 
thenc«  north  19.68  chs.  to  a  stake  at  the  north- 
west corner  of  lot  41  and  on  the  township  line 
dividinft  townships  9  and  10;  thence  north  in- 
to Sec.  31,  T.  9  S.,  B.  20  E.,  5.50  chs.  to  a 
stake  in  tbe  middle  of  Rattlesnake  branch; 
thence  eastward  of  the  nm  of  said  branch  fol- 
lowing the  meanderiiiKs  of  the  same  to  a  poiiit 
where  it  strikes  the  township  line  between  town- 
ships 9  and  10;  thence  west  alone  said  town- 
ship line  1.70  chs.  to  a  stake  at  the  northeast 
corner  of  lot  44  of  the  above-mentioned  subdivi- 
sion; thence  south  19.tt8  chs.  to  a  sUke  at  the 
southeast  comer  of  lot  49;  thence  west  24.86 
chs.  to  the  place  of  beginning— containing  58 
acres  of  land,  being  same  land  despribed  in  deed 
recorded  in  Deed  Book  69  at  page  309  in  the  of- 
fice of  the  clerk  of  circuit  court  .of  Alachua 
county,  Fla. 

"These  defendants  and  each  of  them  positively 
deny  that  said  deed  is  a  fraudulent  conveyance 
to  Francee  A.  Bair  for  the  nurpose  of  prevent- 
ing the  complainant,  E.  L.  Watson,  from  mak- 
ing levy  on  the  land  described  herein  to  satisfv 
his  said  execution  and  judgment.  These  defend- 
ants further  state  that  tiie  eonsideration  paid 
for  said  land  as  described  herein  was  made  by 
Frances  A.  Bair  out  of  her  own  separate  es- 
tate; that  James  A.  Bair  bad  no  interest  in 
the  money  which  was  paid  as  the  consideration 
for  said  conveyance  fnun  J.  R.  Liddell  and  wife, 
Mary  H.  Liddell,  to  Frances  A.  Bair.  These 
defendants  further  deny  that  said  lands  con- 
veyed as  aforesaid  are  the  lands  of  James  A. 
Bair,  and  they  further  deny  that  the  same  is 
held  in  the  name  of  Frances  A.  Bair  for  the 

ftnrpose  of  hindering,  delaying,  and  defraad- 
ng  the  creditors  of  the  said  J.  A.  Bair.  These 
defendants  further  aver  that  Frances  A.  Bair 
is  the  rightful  owner  of  eaid  land ;  that  it  was 
ber  money  which  paid  for  the  same,  and  not  the 
money  of  James  A.  Bair;  that  the  defendant 
Frances  A.  Bair  refases  to  apply  her  separate 
estate  to  tbe  payment  of  tbe  judgment  of  the 
complainant  herein  as  the  same  does  not  affect 
her  separate  estate;  and  that  she  is  in  no 
waj^  liable  for  any  debt  or  judgment  secured 
against  the  American  Pecan  Company. 

'*The8e  defendants  further  aver  that  the_  prop- 
erty conveyed  from  J.  R.  Liddell  and  wife' Mary 
n.  Liddell  to  Frances  A.  Bair  was  bought  and 
paid  for  b^  money  belonging  to  the  said  Fran- 
ces A.  Bair,  and  that  the  said  James  A.  Bair 
did  not  have  at  that  time,  nor  does  he  now 
have,  any  interest  in  and  to  the  same ;  that  the 
said  Frances  A.  Bair  bought  certain  lands  in 
the  city  of  Palatka,  county  of  Putnam,  and 
state  of  Florida,  from  the  Trustees  of  the  Meth- 
odist Church,  and  also  bou^t  certain  lands 
from  the  heus  of  William  Boyd ;  that  said 
lands  were  bought  by  the  said  Frances  A,  Bair 
a  l<mg  time  prior  to  this  suit,  to  wit,  the  deed 
from  the  trustees  of  the  Methodist  Gbureb, 
described  as  deed  dated  the  29th  di^  of  March, 
A.  D.  1910,  the  deed  from  the  Boyd  heirs,  de- 
scribed as  deed  dated  the  16th  day  of  Novem- 
ber, A.  D.  1911,  and  the  10th  day  of  August,  A. 
D.  1911:  that  the  purchase  price  paid  to  the 
said  J.  R.  LdddeU  and  wife,  Mary  H.  Uddell, 
tor  tiie  lands  herein  described  was  made  through 
a  mortgage  given  by  the  said  Francea  A.  Bair 
on  her  separate  estate  described  in  the  above- 
mentioned  deeds;  that  said  moneys  derived 
from  said  mortgage  were  applied  on. the  pur- 
chase price  of  said  lands  from  J.  R,  Liddell 
and  Wife  to  the  said  Frances  A.  Bair;  that 
the  said  James  A.  Bair  has  no  interest  in  the 
lands  upon  which  said  mortgage  was  given  or 
any  interest  in  the  mtmeys  denred  therefrom ; 
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'  that  the  said  J.  A.  Bair  has  acted  solely  as  the 
agent  of  Frances  A.  Bair  in  reference  to  any 
and  all  transactions  pertaining  to  the  RiddeH 

conveyance. 

"These  defendants  and  each  of  them  further 
deny  that  any  fraud  has  been  perpetrated  or  at- 
tempted to  be  perpetrated  upon  the  complainant, 
B.  L.  Watson,  herein;  that  said  conveyance 
from  said  J.  R.  Liddell  and  wife,  Mary  H.  Ud- 
dell,  to  Frances  A.  Bair,  was  made  in  good  faith 
and  with  absolutely  no  intention  to  defraud 
the  Complainant  herein ;  that  said  coQve;rance 
was  made  for  a  valid  consideration  pnid  by 
the  said  Francea  A.  Bair  to  the  said  J.  R.  Lid- 
dell  and  wife ;  and  that  the  said  J.  A.  Bair  had 
no  interest  in  the  consideration  aforesaid,  nor 
has  be  any  interest  In  the  lands  described  in 
the  said  conveyance,  but  that  said  lands  are 
the  separate  estate  and  property  of  the  de- 
fendant Frances  A.  Bair. 

"That  the  deed  from  the  trustees  of  the  Meth- 
odist Church  to  Francea  A.  Bair  herein  mention- 
ed was  recorded  In  the  public  records  of  Put- 
nam county,  Fla.,  on  the  6th  day  of  April,  1»1(). 
in  Book  of  Deeds  5S  at  pages  429,  430;  that 
the  deed  from  the  Boyd  heirs  was  recorded, 
deed  from  Mary  E.  Boyd  as  attorney  in  tact. 
on  November  18,  1911,  In  the  Book  of  Convey- 
ances 66,  at  page  2S5  of  the  said  Public  Records 
of  Putnam  County,  Fla. ;  that  ttie  said  deed 
from  Mary  E.  Boyd  to  Frances  A,  Bair  was  re- 
corded on  the  12th  day  of  August,  A.  D.  1911. 
in  Book  of  Conveyances  66^  at  page  95  of  the 
Public  Records  of  Putnam  Oonnty,  Fla.;  that 
this  property,  which  forms  one  lot,  was  bought 
by  the  said  Frances  A.  Bair  as  shown  by  said 
deed,  and  that  the  money  paid  therefor  was 
her  own  separate  prtwerty  ;  tnat  the  said  JameH 
A.  Bair  had  abBofutely  no  interest  in  Aid  mon- 
ey ;  that  the  property  described  in  the  deeds 
aforesaid  is  the  property  which  this  defend- 
ant, Frances  A.  Bair,  mortgaged  to  the  Put- 
nam National  Bank,  of  the  city  of  Palatka, 
for  the  purpose  of  raising  the  consideration 
which  was  paid  to  the  said  J.  R.  Liddell  and 
vnfe  for  the  conveyance  by  them  to  the  said 
Francea  A.  Bair,  and  that  the  said  James  A. 
Bair  had  no  interest  in  the  said  property  nor  the 
consideration  thereof.  All  of.  which  mattera 
and  things  these  defendants  are  ready  to  aver 
and  prove  as  this  honorable  court  shall  direct, 
and  pray  to  hence  be  dismissed  with  their  rea- 
sonable costs  and  charges  in  this  behalf  most 
wrongfully  sustained." 

The  answer  was  not  under  oath. 

Tbe  usual  general  replication  was  filed, 
and  the  complainant,  after  the  time  for  tak- 
ing testlmon}'  had  expired,  no  testimony  hav- 
ing been  taken  either  by  the  complainant  or 
the  defendants,  set  the  cause  down  for  n  final 
hearing  upon  till,  answer,  and  replication, 
which  resulted  In  the  rendering  of  a  final 
decree  In  favor  of  the  defendants  and  tbe 
dismissal  of  the  bill.  From  this  decree  the 
complainant  has  entered  his  appeal;  the 
sole  assignment  of  error  being  that  the 
court  erred  In  rendering  such  final  decree. 

E.  G.  Baxter,  of  Alacbua,  and  Thos.  W. 
Fielding,  of  QalDesTllle,  for  appellant.  J.  C. 
Calhoun  and  J.  Y.  Walton,  both  of  Palatka, 
for  appellees. 

SHAGKLEFORD,  J.  (after  stating  the 
facts  as  above).  The  following  contention  Is 
made  by  the  ai^llant  In  his  brief: 

"Appellees  answered  the  bill  of  complaint  and 
confessed  every  material  allegation  therein,  ei- 
ther expressly  or  i>y  failure  to  deny,  and  appel- 
lees, by  their  answer,  then  proceewl  to  state 
matters  by  way  of  ftToigia||  X^^^^l^ 
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the  bill;  that  Is,  the  appdiees*  answer  is  by 
war  ot  confeBri<m  and  avi^anee;  and  there- 
ton  it  was  Incumbent  upon  the  appelleea  to 

establish  the  matters  set  up  by  way  of  avoid- 
ance by  a  preponderance  of  the  evidence." 

[1-3]  Of  conrse,  If  this  contention  Is  sup- 
ported  by  the  pleadings,  as  copied  In  the  tran- 
script of  the  record,  the  decree  must  be  re- 
versed. As  we  held  In  Grlfflth  T.  Henderson, 
C5  Fla.  625, 45  South.  1003: 

"When  a  replication  Is  filed  to  an  answer  in 
equity,  it  pats  in  issue  all  the  matters  alleged 
in  the  bill  of  complaint  that  are  not  admitted 
by  the  answer,  as  well  as  those  matters  con- 
tained 1q  the  answer  that  are  not  responsive 
to  the  bill  of  complaint  Matters  set  up  in  the 
answer  that  are  not  responsive  to  the  bill,  as 
new  matters  In  opposition  to  or  in  avtridance  of 
the  allegations  of  the  bill,  must  be  proved  by 
the  defendant. 

"Allegations  of  a  l»ll  of  ctMnplaint  in  equity 
that  are  admitted  by  the  answer  are  taken  as 
true  and  require  no  moo£.  Tbe  material  alle- 
gations of  uie  bill  of  complaint  that  are  de- 
nied by  the  answer  are  to  be  proved  by  the 
complainant  The  averments  in  the  answer  of 
new  matter  not  responsive  to  the  allegations 
of  the  bUl  ot  oompliunt  an  to  be  proved  by 
tin  defendant 

"Where  an  equity  cause  is  heard  upon  bill, 
answer,  and  replication,  after  the  time  for  tak- 
ing testimony  nad  enored,  no  testimony  haT- 
ing  been  ta)xa  by  either  party,  all  the  allega- 
ti<Hi8  of  the  Mil  vt  complaint  uiat  are  admitted 
in  the  answer  are  taken  as  true  and  require 
no  proof.  Any  material  allegations  of  the  bill 
that  are'  denied  by  the  defendant  and  are  not 
proved  cannot  avail  the  OMnplainant  The 
averments  in  the  answer  of  new  matter  not 
reaponsive  to  the  bill  tbat  are  not  proven  can- 
not avail  the  defendant" 

[4,  6]  As  we  read  the  answer  of  the  de- 
fendants, we  do  not  nnderstaod  it  as  admlt- 
tlng  all  the  material  allegations  of  the  bill, 
either  expressly  or  by  failure  to  deny,  as  the 
appellant  contends,  but  construe  It  as  a 
denial  of  material  allegations,  which  there- 
fore made  it  Incumbent  upon  the  complain- 
ant to  prove  the  same  at  least  a  pre- 
ponderance ot  the  erldence,  in  order  to  en- 
title him  to  a  decree;  the  bill  having  ex- 
pressly waived  the  oath  to  the  answer.  See 
Lykes  V.  Beauchamp,  4S  Fla.  333,  88  South. 
6<^,  wherein  we  held: 

"When  a  general  replication  is  filed  to  an 
answer  in  chanoery,  it  thereby  puts  in  issue 
all  the  matters  alleged  in  the  bill  and  denied 
in  ihe  answer,  and  It  is  incumbent  up<Hi  the 
complainant  to  prove  all  such  matters  by  at 
least  a  preponderance  of  the  evidence,  the  oadi 
to  the  answer  being  waived. 

"On  a  final  hearing  of  a  cause  in  equi^  up- 
on bill,  answer,  and  replicatitm,  after  the  time 
for  taking  testimony  has  expired,  every  aver- 
ment in  the  answer  responsive  to  the  bill  is 
taken  as  true." 

Also  see  Indian  River  Mfg.  Co.  r.  Wooten, 
56  Fla.  745,  46  South.  185,  and  Langford  t. 
Read.  69  Fla.  196,  68  South.  723. 

[S.  7]  It  la  true,  as  we  held  In  Griffith  r. 
Henderson,  m/nt 


"Affirmative  avermvite  In  an  answer  tnat 
are  not  required  Igr  the  bill  of  comi^aint,  l^t 
do  not  grow  out  at  any  transacttmt  or  facts 

allied  in  the  bill  or  admitted  in  the  answer, 
and  that  are  not  inseparably  connected  there- 
with constitute  new  matter  not  responaiTe  to 
the  bill  of  complaint  and  if  not  ptored,  cai^ 
not  avail  the  d^Fenduit 

"Where  the  answer  in  an  equity  cause  sets 
up  affirmative  averments  of  new  matter  not 
stated  or  inquired  of,  and  not  inseparably  con- 
nected with  matter  stated  or  enquired  of,  in 
the  bill  of  complaint  and  such  new  matter  is 
in  opposition  to,  or  in  avoidance  of,  the  plain- 
ti^B  demand  or  claim  of  right  and  a  general 
replication  is  filed,  such  affirmatiTe  avermoita 
are  of  no  avail  to  the  defendant  nuliinB  proven 
by  indowndent  testiihcMiy." 

[I]  It  Is  likewise  true,  as  we  held  in  Max- 
well r.  Jaf^nTllle  Loan  ft  Imp.  Co.,  45  Fla. 
425.  84  South.  255: 

"Where  an  answer  is  confined  to  such  facts 
as  are  necessarily  required  by  the  bill,  and 
those  inseparably  connected  wl^  them,  forming 
a  part  of  one  and  the  same  transaction,  tho 
answer  ia  responsive  to  the  bill,  as  well  when 
it  discharges,  as  when  it  charges,  the  defend- 
ant" 

Also  see  Southern  Lumber  ft  Supply  Go.  t. 
Verdler,  51  Fla.  570,  40  South.  676. 

[tj  We  are  of  the  opinion  that  the  com- 
plainant has  failed  to  sustain  the  burden  so 
cast  by  the  law  upon  him;  therefore  the  de- 
cree must  be  affirmed.  See  Pierce  v.  Bruns- 
wick &  Balk  Co.,  23  Fla.  288,  2  South.  366 ; 
Ropes  V.  Jenerson,  45  Fla.  656,  34  South.  955, 
110  Am.  St  Rep.  79;  Lykes  t.  Beauchamp, 
49  Fla.  333.  38  South.  603. 

Decree  affirmed. 

BROWNE),  C.  J.,  and  TAYLOR,  WHIT- 
FIELD, and  ELLIS,  JJ.,  ooncnr. 


aiB1a.2U) 

LAKEVIEW  PROPERTY  00.  T.  WILLIAMS 
etal. 

(Supreme  Court  of  Florida.  Feb.  7,  1917.) 

Appeal  from  Circuit  Court,  Escambia  Connl?; 
A.  G.  CampbeU,  Judge, 

Suit  between  the  I<akeview  Property  Company, 
a  corporation,  and  Janet  O.  Williams  and  hus- 
band. Decree  for  the  latter,  and  the  former  ap- 
peals. Affirmed. 

F.  W.  Marsh,  of  Pensacola,  for  appellant. 
Watson  ft  Pasco,  of  Pensacola,  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  term  thereof,  up- 
on the  transcript  of  the  record  of  the  decree 
aforesaid  and  argument  lof  counsel  for  the  reepec- 
tive  parties,  and  the  record  having  been  seen  and 
inspected,  and  the  court  being  now  advised  of 
its  judgment  to  be  given  in  the  premises,  it  seems 
to  the  court  that  there  Is  no  error  in  the  said 
decree.  It  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  that  the  aaid  decree  ot 
the  dicait  oourt  and  the  same  is  heraby*  af- 
firmed. 
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JOHNSON  et  b1.  t.  BOARD  OF  SUF'BS  OF 
TAZOO  COUNTY  et  aL    (Na  195S7J 

(Supreme  Goort  of  HisaiBslppi,  Dirlsifm  B. 
Mardi  B,  1917.  On  Suggesuon  of  Er- 
ror, March  19,  1917.) 

1.  Appeal  and  Ebbob  <t=^1009(3)— Review  or 
Findings— Co NFLTCTiNG  Evidence. 

Where  from  conflicting  evidence  offered  in 
■nit  for  injunction  against  iaaaance  of  hifhwnj 
ooDstruction  bondi  under  Laws  1914,  c.  176, 
dianeellor's  finding  axaisst  claimant  cannot 
be  said  to  b«  mamfHtir  wrong,  tber  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  APpeal  and 
Ertwr,  Cent  Die.  1  3972.] 

2.  OonimKS  «s9l83(2)— Hxohwat  CoNarrBCo- 
TioN  Bonds— Amount  or— Powib  or  Boabd 

or  Supbbvisobb. 
The  board  of  supervisors  having  plenary  ju- 
risdiction over  roads  may,  under  Laws  1914,  c 
176,  aathori«  issuance  of  any  amount  of  road 
coDstmetion  bmds  within  statutory  limit,-  al- 
though electors  may  have  indorsed  issuance  for 
the  maximum  amount. 

[Ed.  Note.— For  other  cases,  see  Ooanties, 
Cent.  Dig.  H  277-281.] 

8.  Counties  «=>183(1)— Hmhwat  GoNSisro- 
TioN  Bonds  —  QuAunOATXov  or  BLicnoN 

COKHISSIOHBB. 
In  election  to  authorize  board  of  super- 
visors to  issue  highway  construction  bonds  un- 
der Laws  1914,  c.  176,  the  fact  that  one  com- 
missioner  was  not  a  freeholder  did  not  invali- 
date an  otherwise  legal  election.  - 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent.  Dig.  If  275,  ^6.} 

4.  CoTiNTUES  ®=>183(1)  —  Highway  Bonds  — 
Validity  or  Pbocebdingb  to  Issue. 
Record  of  proceedings  of  board  of  super- 
visors In  issuing  highway  construction  bonds, 
under  Laws  1914,  c  176,  held  to  show  a  strict 
compliance  with  statute. 

[Ed.  Note.— For  other  cases,  see  Counties 
Gent.  Dig.  K  275,  276.] 

C  CounTiKS  «s9l78— Pbocebdinos  to  IsatJE 
Highway  Bonds  —  Waiveb  or  Ibbeoulab- 

ITY. 

A  vote  of  the  people,  authorisiDg  board  of 
■nperrlsors  to  issue  highway  construction  bonds 
under  Laws  1914,  c.  176,  may  cure  irregular 
precedent  steps. 

[Ed.  Note.— For  other  eases,  see  Counties, 
CenL  Dig.  §S  269-273.] 

6.  Counties  <S=»177  —  Pboceedinos  to  Issue 
Highway  Bonds— Statute— Constbuction. 

Laws  1914,-  c.  '176,  providing  procedure  for 
authorising  board  of  supervisors  to  issue  high- 
way construction  bonds,  is  to  be  strictly  con- 
strued, and  whether  this  has  been  complied  with 
ia  a  mere  matter  of  proof. 

[Ed.  Note.— For  other  cases,  see  Ooanties, 
Cent.  Dig.  S  268.] 

7.  Counties  <s»183(1) — Highway  CorrsTBuc- 
TioN  Bonds— Obdeb  Authobizihg  Election 
— Conclusiveness. 

Where  board  of  suupervisors'  order  of  elec- 
tion for  issuance  of  highway  construction  bonds 
stated  jarisdictional  facts  on  its  face,  reciting 
that  20  per  cent,  of  electors  had  petitioned,  it 
had  the  effect  of  a  valid  court  judgment,  and 
could  only  be  questioned  on  appeal  or  certiorari 
to  the  circuit  court,  and  not  in  an  injunction 
suit  in  a  chancery  court,  which  does  not  have 
jurisdiction  of  inferior  tribunals,  as  does  the 
circuit  court. 

[Ed.  Note.— For  other  eases,  see  Oounties, 
Cent.  Dig.  f|  276,  276.] 


8.  Counties  ^»177  —  'KShancebt  Clzbk'b 

Office." 

Although  the  "chancery  clerk's  office"  prop- 
er  was  not  in  the  courthouse,  but  his  work  in 
attending  board  of  supervisors  was  done  in  a 
courthouse  office,  the  latter  was  legally  his  of- 
fice for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Oounties, 
Cent  Dig.  1  268.] 

Appeal  from  Chancery  Court,  Tasoo  Coun< 
ty ;  O.  B.  Taylor,  Chancellor. 

BUI  for  injunction  by  Glint  Johnson  and 
others  against  the  Board  of  Supervisors  of 
Tazoo  Coonty  and  others,  to  prevent  the  is- 
suance and  sale  of  highway  construction 
bondsL.  Decree  for  defMidanta,  and  complain- 
ants appeaL  Affirmed.  On  suggestion  of  er- 
ror, former  opinion  sustained,  and  suggestion 
overruled. 

M.  B.  MoiUfcgomeT7,  of  Tasoo  City,  for  ap- 
pellants. B.  R.  Norqulst,  of  Yasoo  Gl^,  for 
appellees. 

COOK,  P.  J.  Tbla  BKieal  presents  a  case 
wherein  the  ftppellant  asked  Uie  dtancery 
court  to  review  the  proceedings  of  the  board 
of  BapervlsoTs  oi  Tasoo  eon&ty  antecedent  to 
the  final  order,  authorizing  the  issuance  and 
selling  of  b<»ds  fOr  the  construction  of  pub* 
11c  roads  In  supervisors  district  No.  1  of  said 
■county.  AU  of  the  proceedings  purported  to 
have  been  under  the  prorlsloiis  Of  chapter 
176.  Laws  of  1914.  The  bni  of  complaint 
prays  for  an  injunction  against  the  issoance 
and  sale  of  the  bonds.  The  bill  attacks  all 
of  the  steps  taken  by  the  electors  and  all  of 
the  orders  made  the  board  of  supervisors 
In  response  to  the  original  petition  asking 
for  the  issuance  of  the  bonds.  It  seems  that 
an  appeal  was  taken  by  the  appellants  from 
the  final  orders  of  the  board,  upon  bills  of 
exceptions,  but  these  api>eflls  were  abandoned 
and  were  voluntarily  dismissed.  This  Is  a 
collateral  attack  upon  the  proceedings  in 
toto  and  in  detail.  The  board  of  supervisors, 
by  an  order  entered  on  its  minutes,  announc- 
ed that  It  would,  on  a  given  date.  Issue  the 
bonds,  unless  a  partition  should  be  filed  ask- 
ing that  an  election  be  held  in  accordance 
with  the  statute.  Whereupon  a  petition  was 
filed  against  the  bonds,  purporting  to  contain 
20  per  centum  of  the  qualified  electors  of  the 
supervisor's  district  The  board  thereupon 
ordered  an  election — the  election  was  held, 
the  commissioners  of  the  election  canvassed 
the  returns  and  certified  that  the  election  had 
resulted  In  favor  of  the  Issuance  of  the 
bonds;  the  board  of  supervisors  appointed 
road  commissioners  provided  for  by  the  stat- 
ute, received  their  recommeDdatlon  as  to  the 
amoimt  of  bonds  to  be  Issued,  and  entered  an 
order  for  the  amount  recommended,  which 
was  $133,000.  Thus  far  no  one  appealed 
from  any  of  the  orders  of  the  board  of  super- 
visors. 

[1]  Afterwards  the  road  commissioners. 
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after  canTassing  tbe  assessed  values  of  fbe 
property  located  In  the  district,  reported  to 
tbe  board  of  superrtsors  that  the  maximum 
amount  of  bonded  Indebtednesa  permitted  to 
the  district  by  the  statute  was  between  $133,- 
000  and  $132,000.  Acting  upon  this  sussea- 
tlon,  the  board  of  supervisors  reduced  the 
bond  issue  to  the  latter  sum.  At  the  hearing 
evidence  was  introduced  tending  to  support 
the  complainants'  theory  that  the  original  pe- 
tition asked  that  supervisor's  district  No.  1 
be  permitted  to  "come  under  the  provisions" 
of  chapter  176,  Laws  of  1814.  On  the  other 
hand,  evidence  to  the  contrary  was  offered, 
and  the  conflict  was,  by  the  chancellor,  de- 
termined against  appellant,  and  we  see  no 
reason  to  doubt  the  correctneoa  of  the  chan- 
cellor's finding. 

'  Again,  it  Is  the  contention  that  tbe  propos- 
ed bond  issue  did  not  receive  the  approval  of 
a  majority  of  the  qualified  electors  voting  at 
the  election.  Tlils  disputed  question  of  fact 
was  decided  against  appellant,  and  if  we  In- 
terpret the  record  correctly  we  are  inclined 
to  Indorse  tbe  cbancellor'a  solution.  At  any 
rate,  we  are  totally  unable  to  say  that  he 
was  manifestly  wrong. 

[J]  The  contention  that  the  board  of  super- 
visors were  not  authorized  to  Issue  bonds  for 
a  less  sum  than  the  sum  Indorsed  by  the 
electorate  la  nnsound.  We  think  the  board 
of  supervisors,  under  its  plenary  powers  and 
Jurisdiction  over  roads,  may  order  tbe  is- 
snance  of  any  sum  within  the  limits  of  the 
statutory  amount,  although  the  electors  may 
ask  for  the  maximum  amount 

[3]  There  is  no  merit  In  tbe  point  that  we 
of  the  election  annmlssioners  appointed  to 
hold  the  election  was  not  a  freeholder.  If 
the  fact  be  assumed  that  the  commissioner 
was  not  a  fre^older,  this  would  not  invali- 
date tbe  election,  if  the  same  was  conducted 
UAtly,  and  every  qualified  elector  was  given 
the  opportunity  to  record  his  approval  or  dis- 
approval of  the  prc^HMed  bond  Issue. 

One  other  point  Is  made,  whldi,  if  tme. 
would  probably  Invalidate  tbe  bond  issue.  It 
was  contended  below  that  the  bond  Issue  an- 
thorized  exceeded  tbe  statutoty  limit  We  do 
not  believe  that  this  cmtentlon  is  suivorted 
by  tbe  ovldenca  nUa,  like  many  other 
points,  was  a  questlfni  of  fact  to  be  determin- 
ed by  tbe  diancellor,  and  we  do  not  see  that 
be  was  wrong;  it  appears  to  os  that  he  was 
right 

[4]  Taking  tbe  record  as  a  wbole,  we  be- 
lieve that  tbe  road  district  was  establlsbed, 
tbe  election  held,  tbe  bonds  authorised,  and 
tbe  bonds  Issued  strictly  in  accordance  with 
the  requirements  of  tbe  statute. 

[S]  If  tbe  vote  of  the  people  to  tax  them- 
selves did  not  cure  all  of  the  alleged  Irreg- : 
ular  precedent  steps,  It  came  very  near  do-i 
Ing  so. 

[6]  We  have  not  deemed  It  necessary  to 
discuss  the  many  Judicial  pronouncements 
upon  similar  questions.    Counsel  on  botb 


sides  have  displayed  unusual  Industry  an(> 
discrimination  In  tbe  presentation  of  their 
respective  sides  of  this  controversy ;  but  l>e- 
lleving,  as  we  do,  that  tbe  statute  la  the 
guide,  we  have  chosen  to  confine  ourselves 
to  an  examination  of  the  Issues  presented — 
by  the  statutory  yardstick.  The  law  is  sim- 
ple and  provides  an  easy  method  to  pursue, 
and  whether  that  method  Is  actually  pursued 
Is  merely  a  matter  of  proof. 
Affirmed. 

On  Suggestion  <^  Error. 
BTHRIDGi;  J.  [7]  In  this  case  the  ap- 
pellants contraid  that  the  court  erred  in  hold- 
ing that  tbe  chancellor  fbund  i^alnst  th^ 
oa  the  fftcts,  stating  that  tbe  chancellor  re- 
fused to  give  them  a  finding  of  tbe  fiicts. 
^'hlle  no  special  finding  was  put  in  the  rec^ 
ords,  the  Judgment  rendered  had  the  effect  of 
finding  against  tbe  appellant  on  the  facts. 
The  order  of  tbe  board  of  supervisors  shows 
the  Jurisdictional  facts  on  its  face,  expressly 
redtlng  that  20  per  cent,  of  the  qualified 
electors  had  petitioned  for  the  board  to  adopt 
the  law.  This  being  true,  its  Judgment  has 
all  the  effect  of  a  valid  Judgment  of  a  court 
of  general  Jurisdiction,  and  can  only  be  ques- 
tioned by  a  direct  proceeding  by  appeal  or 
certiorari.  The  circuit  court  has  supervisors- 
Jurisdiction  of  all  inferior  tribunals,  and  the 
chftncery  court  has  no  such  Jurisdiction,  and 
when  the  records  show  Jurisdiction  in  the 
board  to  pass  the  order  chancery  cannot 
question  tbe  validity  of  the  proceedings.  In 
tbe  case  of  Hlntrai  v.  Perry  County,  84  Mlss« 
at  page  M6, 36  Sontb.  at  page  567,  this  court 
said: 

"Actions  of  the  board  not  fnvolring  Jurisdic- 
tional power  are  eondnrively  right  In  this  col- 
lateral litigatl<m.  Its  jurisdiction  being,  In  tiiia 
matt«-,  limited,  the  minutes  must  show  that 
the  jurisdictional  facts  were  found  to  exist. 
This  being  done,  there  Is  no  need  ever  to  wet 
forth  the  eridaee  in  the  judgment,  and  it  <■  not 
pontrovertfib;  amwirt  on  dirint  appeal** 

In  tbat  cose  the  board  was  enrdslng  a 
statutory  power,  while  In  this  case  it  was  In- 
vested by  the  Oonstltntlra  with  foil  Jurisdio- 
tlon.  See»  also,  Wolford  r,  WllUams,  110 
Miss.  637,  70  SonHi.  823,  wbere  this  court 
held  tbat  an  appeal  from  tbe  board  was  tbe 
exduslTe  remedy. 

[I]  There  Is  no  merit  In  the  ccmtentlon  In 
the  suggestion  of  error  tbat  place  where  the 
board  met  was  not  In  the  chancery  fderti's 
oflSce.  The  office  In  tbe  courthouse,  while  not 
tdiyslcally  attached  to  or  situated  In  the 
clerk's  office,  was  nevertheless  a  part  of  the 
clerk's  office.  The  office  where  the  derk  kept 
the  records  and  did  most  of  the  derk's  work, 
while  not  physically  attached  to  the  court- 
house, was  on  the  courthouse  square  and 
within  a  few  feet  of  the  courthouse.  Tbe 
clerk  was  required  to  attend  the  board  and 
keep  Its  minutes,  and  the  office  In  which  tbls 
work  is  done  is  a  part  of  his  oSice  within  tbe 
meaning  of  the  statute. 
-  The  soisestlon  Is  therefore  overruled. 
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HARRIS  T.  STATa  (Mo.  19520.) 

(Svprem  Ooart  of  Mlsaisaippi,  Division  A. 
Uerch  12.  1917.) 

1.  InroxicATinG  Liqttobs  <C=:»28e(ll)— Pbose- 

OtmoN— BVIDEnCB— SUFFICIXN  OT. 
In  a  pros«cation  tor  tbe  illegal  sale  of  in- 
toxicating liquora,  evidence  heU  insufficient  to 
sustain  a  coDTlctioQ. 

[Ed.  Note. — For  otlier  cases,  see  lotoztcating 
Liquors,  Gent.  Dig.  S8  313-316.] 

2,  Intoxicathtg  Liquobs  <e=>167  —  Offenses 
—Aiding  Pubchase. 

It  being  no  violation  of  Uw  for  8  person 
to  purchase  intoxicating  liquor,  it  was  not  a  vio- 
lation of  law  for  accused  to  aid  the  purchaser  in 
baying  liquor  at  his  instance;  it  not  appearing 
that  aeciued  was  fb  any  wSae  ageat  for  tbe 
seller. 

EBd.  Nota^Far  other  cases,  see  IntozicatiDg 
UqiMn,  Cent  TUg.  H  182, 188.1 

Appeal  from  drcnit  Court,  Tlahomingo 
Conntr  ;  Olaude  Clayton,  Judge. 

Charles  Harris  was  convicted  of  selllDg  in- 
toxicating liquors,  and  he  appeals.  Reversed, 
and  defendant  discha^ed. 

Ownlnghani  &  Ommiagham,  of  BoonevUle, 
for  appellant  Ross  A.  CblUns^  Atty.  Gen., 
for  the  State. 

HOLDEaf,  J.  The  appellant,  Charles  Har- 
ris, was  indicted  and  convicted  In  the  circuit 
court  of  Tishomingo  county  on  the  charge  of 
selUng  intoxicating  liquors.  He  appeals  here, 
and  contends  that  the  lower  court  erred  in 
not  excluding  the  testimony  offered  by  the 
state  and  disdiargtaig  him,  because,  he  con- 
teiidst  the  testimony  was  Insufficient  to  es- 
tabUsh  his  guilt  as  diarged  in  the  indictment 

The  testimony  introdnoed  tbe  state  at 
the  trial  shows  that  three  young  white  men, 
AlHe  Biwn,  W.  H.  Clay,  and  Dalton  Harris, 
wait  to  tbe  anteilant's  bonse  in  a  baggy  one 
afternoon  abont  dark  for  the  impose  of  pnr- 
idiasing  some  wblaky.  Th^  ston^ed  a  little 
dlstaxioe  flown  Kbe  road  from  appellant's 
house,  and  AlUa  Brown  went  in  quest  of  tbe 
ItquOT.  He  went  iq  to  the  ai^Mllanf  s  boose 
and  gave  him  tbe  money  for  the  whisky 
whidx  he  desired  to  pnndiase,  and  appellant 
walked  ca  a  few  steps,  but  returned  and 
banded  back  the  money  to  Brown,  stating 
that  "be  did  not  hare  any  irtiisky,-  but  Oiere 
was  another  fellow  up  there  who  had  some 
wliisky  and  he  would  tell  him  to  bring  the 
whisky  to  us."  Allle  Brown  then  returned  to 
the  road  about  30  yards  behind  the  buggy 
and  waited  there  until  some  man  unknown 
to  hini  came  with  a  quart  of  whisky,  which 
he  received  and  paid  for. 

With  this  testimony  before  the  jury,  the 
court  instructed  the  jury  that,  If  they  be- 
lieved from  the  evidence  beyond  a  reasonable 
doubt  that  Charley  Harris  aided  or  abetted 
or  assisted  In  the  unlawful  sale,  of  liquor 
at  tbe  time  and  place  alleged  in  the  Indict- 
ment; then  they  would  find  him  guilty  as 


chatiged..  The  jury  Itound  thle  defendant 
"guilty  of  aiding  and  assisting  in  the  unlaw- 
ful sale  of  intoxicating  liquor." 

[1 . 21  It  will  be  observed  that  the  charge 
here  is  not  that  the  appellant  was  acting  as 
"agent"  In  the  sale  of  the  liquor,  but  he  is 
charged  with  selling  the  liquor.  The  proof 
offered  by  the  state  does  not  sustain  the 
charge  In  the  indictment,  as  the  testimony 
does  not  show  that  the  appellsnt  did  any- 
thing in  aid  of  tbe  sale  of  the  liquor.  Alt 
that  the  appellant  did,  if  he  did  anything  at 
all  after  leaving  Witness  Brown,  was  to  aid 
the  purchaser  In  buying  the  whisky.  And  it 
being  no  violation  of  law  for  a  person  to  pur- 
chase liquor,  there  can  be  no  violation  of  tbe 
law  by  the  appellant  here  in  merely  aiding 
the  purchaser  In  buying  the  liquor  at  his  In- 
stance. Sudi  a  state  of  facts  may  at  some 
time  in  the  future  constitute  a  violation  of 
law,  should  the  Legislature  see  proper  to 
enact  a  law  penalizing  the  purchaser  as  well 
as  the  seller  of  liquor. 

In  view  of  the  above  conclusions,  we  are 
compelled  to  bold  that  the  proof  offered  by 
the  state  In  the  lower  court  was  Insufficient 
to  sustain  the  indictment,  and  therefore  the 
lower  court  erred  In  refosing  to  exclude  the 
testimony  of  tbe  state  and  dlsdMirglng  tbe 
aiq[)ellant 

The  judgmrat  of  the  lower  court  is  re- 
versed, and  tbe  appellant  discharged. 


(lU  HlflB.  460) 

OATLETT  V.  DRUMUOND  et  aL  (No.  18788.) 
(Supreme  Court  of  Mississippi.   In  Banc. 
March  12,  1917.) 

1.  JrsncKS  OF  the  Pkacb  «=9l22(3)  —  Dx- 

FAULT  JUDQJISNT— VaUOITT. 
Code  1906,  |  2724,  Gzlng  the  venue  of  ae- 
tiona  before  a  justice  of  tbe  peace  against  a  free- 
holder or  householder  in  the  district  of  such  free- 
holder's or  householder's  residence,  confers  a 
mere  persona]  privilege,  which  may  be  waived  by 
failure  to  claim  it  in  the  proper  manner  and  at 
the  proper  time  by  objecting  at  the  trial  to  the 
cause  bfliag  proceeded  with  and  proving  the  eX' 
istenca  of  tbe  facta  upon  which  sncb  a  daim 
must  rest;  hence,  in  an  action  in  a  justice  of 
the  peace  court  on  an  open  account,  where  the 
defendant  who  was  a  fre^older  In  anothor  dis- 
trict failed  to  anicar  pnzauant  to  summons^ 
a  default  judgmsnt  rendered  against  him  was 
valid. 

[Ed.  Note.— For  other  cases,  see  Jostlees  ot 
the  Peace,  Cent.  Dig.  i  884.] 

2.  Justices  or  the  Peace  ^9l28(S)  —  Rs* 

STBAINIHQ  SNFOBCBliKnT  OF  IVDQVmm  — 
PSOCBnUBI. 

In  an  action  to  enj*^  tbe  collection  of  a 
judgment  rendered  by  a  justice  of  the  peace, 
plaintiff  most  aver  and  prove  that  he  has  a  meri- 
torious defense  to  the  cuum  in  such  actiim  before 
he  can  obtain  relief  In  equity,  slthou^  the 
judgment  of  the  justice  Is  void. 

[Ed.  Note.-^or  other  cases,  see  Jostioes  4^ 
tbe  Peace,  Cent  Dig.  f|  406,  407.] 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty j  O.  B.  Taylor,  Chancellor, 
Suit  for  ininnctlon  by  N.  W.  Dmmmond 


4ts»For  other  esses  ssa  ssffls  tople  aaS  KBT-NUICBBB  im  all  Ker^wnlMr^  ^f'^^b 
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and  another  against  Margaret  Catlett.  Judg- 
ment for  plaintiffs,  and  defoidant  appeals. 
Berersed  and  remanded. 

Vardaman  &  Taidaman,  of  Jackson,  and  H. 
B.  Greaves,  of  Canton,  for  appellant,  Y.  J. 
Strieker,  of  Jackscm,  for  app^eea. 

SMITH,  C.  J.  In  Jannary,  1914,  appellant 
Instituted  salt  upon  an  open  account  ai^alnst 
Drummond,  In  the  court  of  F.  M.  Feather- 
stone,  a  Justice  of  the  peace  In  district  'So.  1, 
Hinds  county.  Drummond  was  personally 
served  with  summons  more  than  five  days  be- 
fore the  return. day  thereof,  and,  failing  to 
appear  pursuant  to  this  summons,  judgment 
by  default  was  rendered  against  him.  About 
a  year  after  the  rendition  of  this  judgment, 
appellant  sued  out  a  wilt  of  garnishment 
against  T.  E.  Lewis,  alleging  that  he  was  in- 
debted to  or  had  in  his  hanVIs  effects  of  the 
said  Drummond.  Lewis  flailed  to  answer 
tills  garnishment,  and  a  judgment  by  de- 
fault was  rendered  against  him.  Afterwards 
Drummond  and  Lewis  exhibited  their  bill  In 
the  court  below,  alleging  the  foregoing  facts, 
and  that  the  judgment  against  Drummond  by 
the  Justice  of  the  peace  Is  void  for  the  reason 
that  the  debt  upon  which  he  was  sued  by  ap- 
Iiellant  was  contracted  in  Madison  county, 
and  that  at  the  time  of  service  of  process  up- 
on him  and  of  the  rendition  of  the  judgment 
he  was  a  resident  freeholder  of  justice's 
district  No.  6  in  Hinds  county,  and  that 
there  was  at  the  time  an  acting  ji^ce  of  the 
peace  in  district  No.  6,  Qualified  to  try  the 
suit,  which  allegations  were  not  dented,  and 
were  fbund  by  the  chancellor  to  be  true.  The 
bill  did  not  allege,  nor  was  any  evidence  in- 
troduced 1^  appellees  to  show,  that  Drum- 
mond bad  a  meritorioua  defense  to  appel- 
lant's claim.  The  prayer  of  the  bill  was  that 
the  collection  of  the  judgments  render^ 
agfUnst  app^lees  bd  perpetually  enjcdned; 
and  the  a^eal  is  f  nun  a  Aecte»  in  accordance 
therewith. 

[1]  The  cause  of  artlon  upon  wbldi  Drum- 
mond was  sued  by  aK>eUant  In  the  justice  of 
the  peace  court  was  transitory  In  character 
aiM  within  the  general  Jurisdiction  of  such  a 
court,  and  the  ftict  that  Drummond  may  have 
been  at  that  time  a  freeholder  or  householder 
of  another  district  cannot  now  be  availed  of 
by  him,  for  the  reason  that  the  provision  of 
section  2724,  Mississippi  Code  of  1906.  fixing 
the  venue  of  actions  before  a  justice  of  the 
peace  against  a  freeholder  or  householder 
in  the  district  of  such  freeholder's  or  house- 
holder's residence,  confers  "a  mere,  personal 
privilege,  which  may  be  waived  by  failure  to 
claim  It  In  the  proper  manner  and  at  the 
proper  time";  that  Is,  by  objecting  at  the 
trial  to  the  cause  b^ng  proceeded  with,  and 
proving  the  existence  of  the  facts  upon  which 
snch  a  claim  must  rest;  frcnn  which  it  fol- 
lows that  the  judgment  rendered  against  him 


by  the  Justice  of  the  peace  Is  valid.  40  Cyc. 
Ill ;  22  Ency.  Plead.  &  Prac  815. 

[2]  In  so  far  as  appellee  Drummond  Is  con- 
cerned, the  decree  of  the  court  below  must  be 
reversed,  for  the  farther  reason  that  he  nei- 
ther averred  nor  proved  that  he  has  a  mert- 
torioos  defense  to  appellant's  claim.  This 
must  be  done  before  be  can  obtain  relief  In 
a  court  of  equity,  evoi  should  it  be  conceded 
that  the  judgment  rendered  by  the  justice  of 
the  peace  against  him  Is  void.  Stewart  v. 
Brooks,  Miss.  492;  Newman  v.  Taylor,  69 
Miss.  670, 13  South.  831;  Walker-Dorr  Co. 
MItcheU,  97  Miss.  231,  G2  South.  683;  Welch 
V.  Hannle,  72  S6nth.  861.  Whether  this  last 
reason  fbr  reversing  the  decree  can  be  avall- 
efd  of  against  appellee  Lewis  we  do  not  now 
decide.  The  case  of  HilUard  v.  Chew,  76 
Miss.  768.  25  South.  4S9.  which  was  foUowed 
by  and  fully  supports  the  court  below,  was 
erroneously  dedded,  Is  In  omfllct  with  the 
cases  hereinbefore  dted,  and  Is  hereby  over- 
ruled. In  the  case  of  Comenltz  r.  Bank,  SS 
Miss.  662,  38  South.  86,  It  docs  not  appear, 
either  from  the  statement  of  the  case  by  the 
reporter  or  from  the  oidnlon  rendered  by  the 
court,  whether  or  not  appellants  had  a  meri- 
torious defense  to  the  judgm«it  soui^t  to 
be  enjoined,  so  It  may  be  that  that  case  1m 
not  In  confilct  herewith. 

Beversed  and  remanded. 

"'  '  (112  Hln.  460) 

TATUM  T.  GABBETT.   (No.  18461.) 
(Supreme  Conrt  of  Misrisslppi,  Division  B. 
March  5.  1917.) 

1.  Apprai.  and  Error  <ft=>llSl— Atfibmancb 
— Stat  of  Execution. 

On  affirming  a  judgment  for  plaintiff  the  So- 
preme  Court  cannot  stay  execution  thereon  until 
defendant  is  dischargea  from  attacliment  and 
garnishment  proceedings  against  him  in  another 
aait  in  which  plaintiff  is  the  principal  defendant. 

[Ed.  Not«.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4445.] 

2.  Appeal  and  Ebbob  ^»1145— Aftibmancb 
—Effect  on  Gabnishment  PEOCFEDiwas. 

Affirming  a  judgment  for  plaintiff  does  not 
afftet  garnishment  proceedings  Instituted  against 
d^endant  in  another  action  In  which  plaintiff  is 
the  prindpal  defendant,  but  such  proceedings 
take  their  ordinary  course  pursuant  to  the 
gamisbment  stotutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cmt.  Dig.  H  4444,  4657.] 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty ;  Paul  B,  Johnson,  Judge. 

On  motion  to  modify  Judgment  of  afflrm- 
ance.  Overruled.  For  former  opinion,  see  73 
South.  786. 

S.  E.  Travis,  of  Hattlcsburg,  for  appellant. 
Sharborough  &  Bullard,  of  Laurel,  for  ap- 
pellee, 

STEVENS,  J.  [1]  When  the  suggestion  ol 
error  was  Hied  in  this  case  there  was  fllwd 
dmultaneously  therewith  this  motion  to 
modify  the  judgment  of  affirmance,  hereto- 
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fore  rendered,  so  as  to  direct  that  execution 
be  stayed  until  the  case  of  W.  O.  Tatnm  t. 
Appellee,  pending  In  the  chancery  court  ot 
Forrest  county,  sbonld  be  finally  determined, 
or  until  appellant  shall  have  been  discharged 
from  the  attachment  and  garnishment  In  the 
said  suit  of  W.  O.  Tatum.  We  have  no  right 
to  direct  in  this  cause  a  stay  of  execution. 

[2]  The  affirmance  of  this  case,  however, 
and  the  overruling  of  this  motion,  does  not 
necessarily  mean  that  appellant,  as  garnishee 
In  the  suit  of  W.  O.  Tatum,  could  not  hold 
the  funds  impounded  in  that  suit  until  final 
adjudication.  Appellant  would  have  a  right 
to  pay  the  fund  Into  the  court  liavlng  Juris- 
diction  of  the  W.  O.  Tatum  suit,  and  thereby 
receive  an  acquittance  of  the  Judgment  here 
rendered.  The  final  determination  of  the 
present  cause  simply  adjudicates  the  ulti- 
mate liability  of  appellant.  Now  that  he  has 
be^  adjudged  to  owe  appellee  the  money 
sued  for  In  the  Instant  case,  the  application 
of  this  fund  must  be  controlled  in  accordance 
with  the  general  law  In  reference  to  garnish- 
ment. Certainly  the  affirmance  of  this  cause 
would  not  relieve  appellant  of  his  duty  and 
obligation  as  garnishee. 

Overruled. 


(US  Miss.  481) 

STATO  V.  KELLY.   (No.  19446.) 
^npreme  Oonrt  of  Hissisaippi,  DIvUiod  B. 
March  S,  1917.) 
1.  Pkbxdbt  «S919(2)  —  iNDionanT  —  Sum- 

CtENCT. 

Under  Code  190^  {  1818,  providing  that  ev- 
ery person  who  sball  swear  falsely  to  any  ma- 
terial matter  lawfdU^  required  by  any  executive 
or  administrative  officer  shall  be  guilty  of  per- 
jnry,  and  aectioQ  1434,  providing  that  it  shall  be 
sufficient  to  set  forth  substance  of  offense,  an 
Indictment,  which  charges  that  prejnry  was  com- 
mitted in  making  a  certain  rvport  to  auditor  ot 
pablic  accounts  as  required  by  law  on  blanks 
xatnished  by  him,  sufficiently  charges  a  demand 
by  auditor  m  view  of  Laws  1908,  c.  Ill,  provid- 
ing that  sadi  report  shall  be  made  on  a  form 
prescribed  by  auditor. 

[Eld.  Note^For  other  caaea,  see  PerjniT,  Cent 
WTjI  66,  71.] 

&  PKBJVST  ^=3l9^  —  iNDIonUENT  — BIakzho 
AlVD  DbUVKBT— SUFFICIEKCT. 

Under  Code  1906,  {  13ia  providing  that  ev- 
ery person  who  shall  swear  falsely  to  any  mate- 
rial matter  lawfully  required  by  any  executive 
or  administrative  officer  sball  be  guilty  ot  perju- 
ry, and  section  1434,  providing  tbat  it  shall  be 
sutlicieDt  to  set  forth  subotance  of  offense,  an 
indictment,  charging  that  defendant  In  making  a 
certain  report  to  anditor  of  public  acconnts  as 
required  by  law  swore  falsely,  is  sufficient  to 
diarge  that  report  was  made  and  delivered  to 
auditor  in  view  of  Laws  1008,  c.  Ill,  requiring 
such  making  and  delivery. 

[Ed.  Note.— For  other  cases,  tee  Perjury,  Cent 
Dig.  a  66,  71,1 

B.  PSBJCBT  4=s>23— AlXSOATION  OT  WbITINO— 
BUTFICIBNCT. 
An  indictment,  charging  that  defendant  in 
making  a  report  to  the  auditor  of  public  ac- 
counts, as  required  by  law,  on  blanks  furnished 
by  said  auditor,  he  being  then  and  there  duly 
sworn,  and  it  thereupon  became  a  material  mat- 


ter to  be  reported,  etc.,  did  make  oath,  etc.,  is 
sufficient  to  show  that  oath  was  made  in  sndt 
statement  and  therefore  In  writing. 

[Ed.  Note.— For  other  caaea,  see  Pe^ry,  Gent. 
Dig.  a  71,  80.] 

4.  PEBjnBT^19(2)— IirniCTUBNT  — Alzxoa- 
TiON  OF  Falsity— Sufficiency. 
In  an  indictment  for  making  a  false  report, 
to  auditor  of  public  accounts,  of  condition  of 
accounts  of  a  bank,  an  allegation  that  the 
amount  owed  by  directors  became  a  material 
matter  to  be  reported,  and  that  defendant,  know- 
ing that  directors  owed  a  great  deal  more  than 
$59,164.24.  made  oath  that  they  owed  tbat 
amount,  sufficiently  diows  irtierein  oath  was 
false. 

[Ed.  Note,^For  other  cases,  see  Perjury.  Oent. 
Dig.  {|  66,  71.] 

6.  IlTDICnrKNT  ABO  IkTOBUATIOIT  «S3»81(1>  — 

Ai-LEQATioN  or  Ofeicial  Cafaoitt— Suffi- 

OIEKCT. 

An  indictment  for  perjury,  charging  tbat  de- 
fendant t>eiDg  the  aBsistant  cashier  of  tbe  G.  G. 
Kelly  Banking  Company,  etc.,  sufficiently  charg- 
es tbat  be  was  an  officer  of  the  bank. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Intbrmatlon,  Cent  Dig.  H  216, 217, 224.] 

Appeal  from  Circuit  Gonrt,  Attala  Oonnty ; 
H,  B.  Bodgers,  Judge. 

R.  E.  Kelly  was  Indicted  tor  perjury.  From 
a  judgment  sustaining  a  demnirer  to  the  in* 
dictment,  the  State  axq;)ea]8.  Bereraed  and 
rauanded. 

J.  A.  Teat,  of  Jackson,  for  the.  State.  B. 
H.  &  J.  H.  Thompson,  of  Jackson,  for  appel- 
lee. 


ETHRIDOE,  J.  This  la  an  appeal  by  the 
state  from  a  Judgment  of  the  circuit  court 
of  Attala  county  sustaining  a  demurrer  to  an 
Indictment  filed  against  Kelly  for  perjury. 
The  indictment  reads  as  follows: 

"The  grand  JurorB  of  the  state  of  Mississippi, 
taken .  from  the  body  ot  good  and  lawful  men 
ot  said  county,  elected,  impaneled,  sworn,  and 
charged  to  inquire  in  and  for  the  county  afore- 
said, at  the  term  aforesaid  of  the  court  afore- 
said, in  the  name  and  by  the  authority  of  tbe 
state  of  MIsaisBlppI,  upon  their  oaths  present 
that  B.  E.  Kelly  in  said  connty,  on  the  23d  day 
ot  October,  A.  D.  1913,  being  the  assistant  cash- 
ier of  the  G.  O.  Ketly  Banking  Company,  a  cor- 
poration legally  chartered  under  the  laws  of  the 
state  of  Missisaippi,  and  doing  a  general  bank- 
ing business,  and  receiving  the  deposits  of  the 
money  and  other  valuable  thiu^  of  other  per- 
sons, domiciled  in  the  city  of  Kosciusko,  in  said 
county  and  state,  as  aforesaid,  and  be,  the  said 
R.  E.  Kelly,  In  making  a  certain  report  to  the 
anditor  of  public  accounts  ot  tbe  state  ot  Misais- 
sippi,  as  required  by  the  laws  of  the  state  of 
Mississippi,  tor  said  O.  C.  Kelly  Banking  Com- 
pany, known  as  a  balanced  statement  on  a  blank 
form  furnished  by  said  auditor  of  pnblic  accounts 
of  the  state  ot  Mississippi  as  aforesaid,  of  the 
condition  of  the  said  G.  C.  Kelly  Banking  Com- 
pany, and  showing  the  resources  and  liabilities 
thereof  and  the  amount  of  indebtedness  to  the 
said  C.  C.  Kelly  Banking  Company  which  was 
owing  to  it  by  its  directors,  stockholders,  and 
officers,  and  then  and  there  being  duly  sworn  by 
E.  L.  Ray,  a  notary  public  In  and  for  tbe  city 
of  Kosciusko  in  said  county  and  state,  who  was 
then  and  there  duly  authorized  to  administer 
oaths;  it  thereupon  became  and  was  a  material 
matter  to  be  reported  to  the  said  anditor  of  pub- 


^B>9ot  oOw  eases  mm  saau  lople  and  K3SY-WUBER  In  all  K«y-Nnmb»r«d  Dlgwrts  aaa^DdexM-^  I 
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QUm, 


'Be  accoiinta  in  said  ttatement,  tiiie  amooDt  of 
money  owing  to  the  said  C.  O.  Kdly  Banking 
Company,  by  the  directors  thereof,  and  to  this 
the  said  R.  B.  Kelly,  in  said  statement,  before 
said  B.  L.  Ray,  notary  public,  as  aforesaid,  who 
was  then  and  there  duly  authoriiEed  to  adminis- 
ter oaths  as  aforesaid,  then  and  there  wiUfoUy, 
unlawfully,  feloniously,  corruptly,  and  knowing- 
ly, did  make  oath  that  there  was  owing  to  the 
said  O.  0.  Kelly  Banking  Company,  the  sum 
of  $59,164.24,  whereas  in  truth  and  in  fact  as 
the  said  R.  E.  Kelly  then  and  there  well  knew, 
there  was  at  that  time  owing  to  the  said  C. 
C.  Kelly  Banking  Company,  by  its  directors,  a 
great  deal  more  than  the  said  sum  of  $59,164.24. 

"And  so  the  grand  jurors,  as  aforesaid,  upon 
their  oaths  as  aforesaid,  do  say  that  the  said 
R.  XI.  Kelly,  before  the  said  B.  U  Ray.  noUry 
public,  as  aJforesaid,  being  sworn  as  aforesaid, 
and  in  nmnner  and  form  as  aforesaid,  and  by  his 
own  act  and  consent,  falsely,  willfully,  unlaw- 
fully, and  feloniously  did  commit  willful  and 
corrupt  perjni7  contrary  to  the  form  of  the  stat- 
ute in  audi  caaea  made  and  provided,  and  against 
^pp^*^  and  dignity  of  the  state  of  Blissia- 

The  demnrrer  presents  many  separate 
gronndB,  tmt  Is  In  sniwtance  confined  to  abont 
six  propositions: 

First  The  Indictment  la  &tally  defective 
because  It  foils  to  show  that  the  auditor  of 
public  accounts  made  the  reqnlsttlon  on  the 
bank  for  the  statement  In  question. 
-  Second.  That  the  Indletaient  is  fatally  de* 
fectlTe  because  It  does  not  chaise  that  the 
fitatement  was  rendered  to  the  auditor  of 
public  accounts  and  does  not  charge  that  It 
was  IntCTded  to  be  rendered  to  Qib  auditor 
or  that  it  vmr  passed  from  the  custody  of 
the  defendant 

Third.  The  indictment  falls  to  charge 
that  the  false  oath  was.  by  affidavit  or  that  It 
was  In  writing. 

Fourth.  That  the  Indictment  Is  l«d  be- 
cause It  fftUs  to  show  wherein  the  oath  or 
affidavit  was  falsa 

Fifth.  The  Indictment  does  not  charge 
with  sufficient  certainty  tb&t  the  auditor  of 
public  accounts  demanded  of  the  bank  the 
statement  as  provided  by  law,  nor  does  It 
charge  in  any  way  that  the  blank  forms  of 
such  statement  were  furnished  In  duplicate 
by  the  auditor. 

Sixth.  The  indictment  Is  bad  because  It 
falls  to  charge  that  the  defendant  was  an 
office  of  the  bank. 

[1]  As  to  the  first  ground,  the  Indictment 
charges  that  the  perjury  was  committed  by 
Kelly  in  making  a  certain  report  to  the  audi- 
tor of  public  accounts  of  the  state  of  Missis- 
sippi, as  required  by  the  laws  of  the  state 
of  Mississippi.  This  statement  la  required  by 
chapter  111  of  the  Laws  of  1908,  which  reads, 
as  far  as  Is  material  to  this  Inquiry,  as  fol- 
lows: Every  bank  and  every  person,  corpora- 
tion, or  association  of  persons  receiving  mon- 
ey on  deposit,  of  buying.  Issuing,  or  selling 
exchange,  or  otherwise  doing  a  banking  buai- 
uess,  shall  make  a  balanced  statement  under 
itath  of  the  owner,  or  one  or  more  officers  of 
the  bank,  to  the  auditor  of  public  accounts, 
at  least  four  times  In  each  year,  of  the  con- 


dlthm  of  the  tumk  and  the  amount  of  Indebt- 
edness to  the  bank  which  Is  owing  1^  its  own- 
ers or  stockholders,  officers,  and  directors, 
on  a  blank  form  prescribed  by  the  auditor  In 
duplicate.  And  then  provides  that  after  this 
statement  Is  examined  and  found  correct  by 
the  auditor.  It  shall  be  published  within  10 
days  by  the  bank  In  a  newspaper  published 
in  the  county.  The  allegation  of  the  indict- 
ment that,  in  making  a  report  to  the  auditor 
of  public  accounts  of  the  state  of  Mississippi, 
as  required  by  the  laws  of  the  state  of  MI»- 
sisslppl,  necessarily  means  the  report  required 
by  this  act,  and  that  carries  with  It  an  allega- 
tion that  demand  was  properly  made,  etc. 
And  it  Is  not  necessary  to  set  out  in  detail 
the  thli^  that  the  auditor  and  the  appellee 
did  that  were  required  by  the  act. 

[2]  In  reference  to  the  second  poIntT  made, 
the  same  portion  of  the  indictment  which 
charges  that  an  affidavit  was  made  In  mak- 
ing a  certain  report  to  the  auditor  of  public 
accounts  for  the  state  of  Mississippi,  as  re- 
quired by  the  laws  of  the  state  of  Misstsslpi^ 
is  sufficient  to  charge  that  the  report  was 
made  and  delivered  to  the  auditor. 

[3]  The  third  ground,  that  the  Indictment 
is  fatal  because  It  falls  to  charge  that  the 
allied  false  oath  was  made  by  affidavit  or  in 
writing.  Is  sufficiently  charged  In  the  Indict- 
ment; the  Indictment  charging  that  the  re- 
port made  to  the  auditor  of  public  accounts 
"as  required  by  the  laws  of  the  state  of  Mla- 
slsslppl"  known  as  the  "balanced  bank  state- 
ment" on  a  blank  furnished  by  the  said  audi- 
tor of  public  accounts  and  that  he  was  then 
and  there  duly  sworn,  etc,  and  It  thereupon 
became  and  was  a  material  matter  to  be  re- 
ported to  the  auditor  of  public  accounts  In 
said  statement,  shows  that  the  oath  was  made 
In  said  statement  which,  under  the  law,  was 
required  to  be  In  writing,  and  whldi,  under 
the  allegations  of  the  Indictment  was  "made 
as  required  by  the  laws  of  the  state  of  Mla- 
sisirippl." 

[4]  In  regard  to  the  fourth  ground,  *that 
the  indictment  is  bad  because  It  falls  to  show 
wherein  On  oadi  of  the  aflldavlt  was  fUse**: 
The  Indictment  charges  that  It  OierenptHi  be- 
came and  was  a  material  matter  to  be  report- 
ed, the  amount  of  money  owing  to  the  said 
C.  O.  Kelly  BanklDg  Company  by  the  direc- 
tors thereox  and  to  this  the  said  B.  BL  Kelly  In 
said  statement  before  B.  L.  Bay,  notary  pub- 
He,  then  and  there  willfully,  unlawfully,  fe- 
loniously, corruptly,  and  knowingly  did  boJk 
oath  that  there  was  owing  to  the  said  C.  C. 
Kelly  Banking  Company  Ute  sum  ot  fS9^ 
164.24,  whereas  in  truth  and  in  fiict  the 
said  B,  E.  Kelly  then  and  there  well  knew 
there  was  at  that  time  (that  Is  to  say,  at  the 
time  of  making  the  affidavit)  owing  to  the 
said  C.  C.  Kelly  Banking  Company  by  Its 
directors  a  great  deal  more  than  the  sum 
of  $59,164.24,  and  charging  that  the  grand 
jury  "do  say  that  said  R,  K.  Kelly,  etc.,  Ia 
the  manner  and  form  aforesaid,  by  his  own 
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act  and  consent,  &h«Iy.  wlllfalljr,  tinlaw- 
fnil7.  and  felonionsly  did  commit  wUlfU  and 
corrupt  peidiUT.*'  eta  In  other  words,  Kelly 
swore  as  charged  In  the  lndlctm»t  that  the 
directors  were  owing  the  hank 
when  at  the  time  he  well  knew  that  In 
trath  and  in  flict  the  said  directors  In  reality 
owed  more,  a  great  deal  more,  than  the  said 
snm.  This  plainly  alleges  that  the  affidavit 
was  ftOse  In  stating  that  the  amonnt  owed 
was  900*164^,  when  In  ftict  wadi  more  than 
Oiat  was  really  owing.  It  Is  manifest  from 
the  indictment  that  the  affldarlt  alleged  to  be 
false  said  In  the  statement  that  the  amonnt 
really  owbig  bgr  the  directora  was  In  the  sun 
of  950464^  and  that  Kelly,  knowing  that 
this  debt  was  much  larger,  deUberately,  will- 
folly,  and  owmptfy  swore  It  was  a  Uas  sum 
than  It  really  was. 

flfUk  contoitlon  la  covered  by  the  al- 
l^^Uon  that  the  report  made  and  sworn  to 
was  made  to  the  auditor  of  pobllc  accounts 
aa  required  by  the  laws  of  the  state  of  Mla- 
slssippl  and  known  as  the  balanced  statement 
oa  blanks  furnished  by  the  auditor  of  public 
acooimts  sufficiently  chai^  that  a  demand 
was  made  by  the  auditor. 

£1]  The  sixth  ground,  that  the  indictment 
is  bad  because  it  faUs  to  diarge  that  the 
defendant  was  an  officer  of  the  bank  is  with- 
out merit:  If  an  as^stant  cashier  Is  not  an 
officer,  thai  what  is  he?  He  was  discharg- 
ing the  fundians  Invwsed  by  the  law  upon 
an  <^c6r  and  was  doing  this  on  behalf  of 
the  bank,  dlschaqrlug  the  duty  InqMsed  upon 
the  officers  of  the  bank;  and  we  think  It 
manifest  that,  if  the  bank  was  Indicted  for 
failure  to  make  the  report.  It  would  not  be 
subject  to  prosecutl<Hi  If  its  assistant  cash- 
ier had  nude  the  report  An  assistant  cash- 
ier performs  the  duties  of  the  cashier,  and 
he  does  not  do  this  as  an  employe  at  the 
casiiier,  but  he  does  It  because  he  has  been 
elected  to  represent  the  bank  Itself  in  the 
disdiarge  of  those  functions  which  ordinarily 
the  cashier  performs  in  small  banks  but  Is 
unable  to  do  In  the  larger  banks,  or  when,  for 
any  reason,  the  casMer  cannot  be  at  the  bank 
during  the  banking  hours  to  perform  this 
work.  The  indictment  In  this  case  is  predi- 
cated under  section  1318  of  tJie  Coitt  of  1006, 
which  reads  as  follows: 

"Every  person  who  shaD  willfally  and  cor- 
ruptly iwear,  testify,  or  aflSrm  falsely  to  any 
material  matter  under  any  oath,  affirmation,  or 
declaration  legally  administered  in  any  matter, 
cause,  or  proceeding  pending  in  any  court  of  law 
or  equity,  or  before  any  officer  thereof,  or  In 
any  case  where  an  oath  or  affirmation  is  requir- 
ed by  law  or  is  necesaary  for  the  prosecution  or 
defense  of  any  private  right  or  for  the  ends  of 
public  justice,  or  in  any  matter  or  proceeding 
before  any  tribunal  or  officer  created  by  the 
Constitution,  or  by  law,  or  where  any  oath  may 
be  lawfully  required  by  any  judicial,  ezecutiTe, 
or  administrative  officer,  shall  be  guilty  of  per- 
jury, and  shall  not  thereafter  be  received  as  a 
witness  to  be  sworn  In  any  matter  or  cause 
whatever,  until  tba  Judgment  against  him  be  re- 
versed." 


Section  1434  of  the  Code  provides  that: 
"In  an  indictment  for  perjury  it  shall  be  suffi- 
cient to  set  forth  the  substance  of  the  offense 
charged  upon  the  defendant — that  he  waa  sworn 
or  testified  on  oath,  and  before  wliat  court,  or 
before  whom  the  oath  or  aflrmatlon  waa  taken ; 
averring  the  court  or  person  to  have  had  compe- 
tent authority  to  administer  the  same,  together 
With  proper  averments  to  falsify  the  matter 
wherein  the  perjury  is  araigned,  without  setting 
forth  tlw  bill,  answer,  information,  indictment, 
dedaratioo,  or  any  part  of  any  record  or  pro- 
ceeding, either  In  law  or  equity,  and  without  set- 
ting forth  the  commission  or  anthority  of  the 
court,  or  the  commissiou  or  authority  of  the 
perscm  before  wbom  the  perjury  was  commit- 
ted." 

We  think  the  Indictment  was  snfBdent  to 
charge  the  offense  under  our  statutes,  and 
that  the  judgment  of  the  court  below  In  sus- 
taining the  demurrer  was  reversible  error, 
and  the  Judgment  will  be  reversed,  and  the 
cause  raaanded  for  further  proceedings. 

Revevsed  and  remanded. 


(m  Hiss.  4n> 

LUDBRBACH  PT/UMBINO  00.  t.  STKIN. 

(No.  188»1.) 

(Supreme  CTourt  of  Mississippi,  Division  B. 
March  5,  1917.) 

1.  AocounT,  Action  on  ^=>23 — Failubk  of 
Pboof  as  to  Part  or  Account. 

In  an  action  for  an  unpaid  plumbing  bill, 
and  for  labor  and  material  furnished  in  tiie  in- 
stallation of  electrical  fixtures,  etc.,  the  io- 
atructioQ  that  the  burden  was  on  plaintiff  to 
establish  bis  case  by  a  preponderance  of  tho 
evidence,  and  that,  if  he  failed  to  establish  it 
by  aucb  preponderance  as  to  any  part  of  the 
secomit,  it  was  the  July's  dnty  to  find  for  de- 
fendant, did  not  correctly  stats  the  law. 

[Ed.  Note^ror  other  cases,  see  Account,  Ac- 
tion on,  Cent.  Dig.  H  74-77J 

2.  Trial  «=»29e(l>-lirnBDCTX0iT— Oonsnno- 

TION  AS  WUOUB.  . 
In  an  action  on  an  account,  an  instruction 
that,  if  plaintiff  failed  to  eetabliah  his  case  by 
a  prepcmderance  of  the  evidence  aa  to  any  part 
of  the  account,  the  Jury  ebould  find  for  defind- 
ant,  was  fatal  error,  being  erroneous,  and  not 
to  be  harmonized  with  the  other  Instructions 
^ven  by  the  court,  and  it  being  evident  that 
the  iurj'  waa  warranted  in  believing  that  plain- 
tiff had  not  proven  some  «ie  ai  the  items  of  Us 
claim. 

D^^H  TOS^TWr  ™^ 

3.  Contracts  i^112— Tlleoalitt. 
A   plumbing  company   cotild   recover  for 

plumbing  work  and  for  labor  and  material  fur- 
nished in  the  installation  of  electrical  fixtures 
Bud  their  transfer,  though  die  house  in  which 
the  work  was  done  and  for  which  the  materials 
were  furnished  was  run  by  the  party  ordering 
the  work  as  a  house  of  ill  fame. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  §§  512.  513.  614.]  ^™cm, 

Appeal  from  Olrcnit  Oinirt,  Hinds  Coun- 
ty; W.  H.  Potter,  Judge. 

Suit  by  the  Lnderbach  Plumbing  Cfmipany 
against  NelUe  Stein.  Fr<nn  a  Judgment  for 
defendant,  plalntUT  appeals.  Reversed  and 
remanded. 


^sFor  other  eases  hm  same  toplo  and  KBT-NUHBBR  in  all  Kar-Numberad  DIcmU  udiLndexM  I 
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Robot  Powell,  of  Jat^n,  for  appelant 
Hamilton  ft  Hamilton,  of  Jackson,  tor  ap- 
pellee. 

CX>OE.  P.  J.  Appellant  sned  tlie  appeUee 
In  the  drcnlt  court  of  Hinds  county  for  An 
impald  plumbing  bill  and  for  labor  and  ma- 
terial furnished  In  the  Installment  of  elec- 
trical fixtures  and  for  transferring  same  from 
one  boose  to  another.  Appellee  Interposed 
two  defenses — ^payment  and  that  the  debt  sued 
on  was  for  her  nse  in  a  house  of  lU  fame. 

The  verdict  of  the  Jury  and  the  Judgment 
of  the  court  was  for  the  defendant,  and  plain- 
tilf  appeals  to  this  court 

The  first  assignment  of  error  Is  the  giving 
of  this  instruction,  viz.: 

"The  court  instmctB  the  Jury  for  the  de- 
fendant that  the  bunJen  of  prdof  is  upon  the 
plaintlfE,  Luderbaeh,  to  eBtablish  his  case  by  a 
prepondwaiice  of  the  evidence,  and  that,  if  he 
fails  to  establish  his  case  by  a  preponderance 
of  the  evldrace,  as  to  anj  part  of  the  account, 
it  Is  your  duty  to  find  for  the  defendant** 

[1]  TUB  Instruction  does  not  correctly 
state  the  law.  and  this  Is  admitted  by  coun- 
sel for  appellee,  bnt  It  Is  contended  that  the 
error  was  cured  by  numerous  other  instruc- 
tions given  to  the  Jury. 

[2]  We  are  of  opinion  Uiat  the  Instractlon 
waa  fetal  error  and  cannot  be  harmonized 
wUh  the  other  instructions  given  by  the 
court  Indeed,  it  Is  difficult  to  understand 
how  the  Jury  could  have  reached  the  con- 
clusion that  all  of  the  debt  sued  on  bad  been 
paid,  and  it  Is  quite  evident  that  the  Jury 
was  warranted  in  believing  that  plaintiff  had 
not  proven  some  one  of  the  items  of  his  claim, 
and,  believing  this,  the  court  had  directed  a 
verdict  for  the  defendant  But  it  is  contend- 
ed that  defendant  was  entitled  to  peremptory 
Instruction  because  plaintiff  furnished  the 
labor  and  material  to  promote  the  business 
of  prostitution,  and  therefore  the  verdict  was 
right 

[3]  We  do  not  believe  that  there  Is  any 
merit  in  this  contention.  This  question  was 
presented  to  this  court  in  a  recent  case  strik- 
ingly similar  in  Its  facts  to  the  case  present- 
ed  by  the  present  record.  See  Insurance  Co. 
V.  Heidelberg,  72  South.  852. 

Reversed  aiid  remanded. 


(lis  UlH.  48S) 
DAVIDSON  et  al.  v.  PLANT.    (No.  18915.) 

(Supreme  Court  of  Mississippi,  Division  B. 
March  5,  1917.) 

1.  Bills  and  Noi-es  €==>4:)0— Relkase— New 
Note  by  Different  Pabtt. 

Notes  are  released  by  the  execution  and  ac- 
ceptance of  new  notes  in  renewal  of  the  old 
notes,  with  a  new  principal  obligor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  1251-1256.] 

2.  Pbincipal  and  Surrtt  ^»113  —  AOSBB- 
UENT  AS  TO  APPLICAnOn  OF  PAYMBiSTU. 

Agreement  of  bank  on  which  P.  signs  in 
form  of  comaker,  but  as  surety  for  M.,  one  of 
M.'s  notes  to  the  bank,  that  rich  note  shall  be 


paid  out  of  the  first  money  paid  by  M.  on  hto 
indebtedness,  is  valid ;  and  it  is  immaterial  Uiat 
P.  is  a  director  of  the  bank. 

[Ed.  Note.— For  other  caaea,  see  Principal  and 
Surety,  Cent  Dig.  H  235-S^.] 

B,  Estoppel  «=3>S8— Silbhcb— Iitjubt. 

As  against  a  bank.  P.,  a  director,  who  wS-ga- 
ed  as  surety  one  of  M,'b  notes  to  the  bank,  is 
not  estopped  to  claim  benefit  of  its  agreement, 
<m  which  he  signed,  that  such  note  should  be 
paid  out  of  the  first  money  paid  by  M„  on  his 
mdebtedness,  because  P.  was  silent  when,  after 
payment  by  M.,  the  bank  pledged  such  note  as 
collateral ;  it  not  being  harmed  by  silence. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  U  144, 145  J 

Appeal  from  Circuit  Court,  lAfayette  Oonnr 
ty;  J.  Ifc  Bates,  Judg& 

Action  by  E.  O.  Davidson  and  others, 
celvers,  against  S.  H.  Plaat   Judgment  for 

defendant,  and  plaintiffs  appeal.  Affirmed. 

This  suit  was  begun  by  the  appellants  as 
receivers  of  the  defunct  Merchants*  ft  Farm- 
ers* Bank  of  Oxford,  Miss.,  against  S.  H. 
Plant  on  a  note  for  $7,257.60,  dated  July  3, 
1909,  signed  by  R.  H.  McElroy  and  S.  H. 
Plant.  The  Osford  Dry  Goods  Company  was 
heavily  Indebted  to  the  Merchants*  ft  Farm- 
ers* Bank;  and  S.  H.  Plant,  who  was  a  direc- 
tor In  the  dry  goods  company,  and  was  also 
a  director  and  vice  president  of  the  bank, 
was  a  comaker  with  the  dry  goods  company 
on  a  note  for  $6,000  evidencing  part  of  the 
indebtedness  due  by  the  dry  goods  company 
to  the  bank.    The  dry  goods  company  sold 
its  business  to  McElroy,  and  McElroy  gave 
his  notes  to  the  bank  for  $24,000  in  place  of 
the  notes  of  the  dry  goods  company,  which 
notes  were  placed  to  the  credit  of  McElroy, 
and  McElroy  then  gave  his  check  to  the  dry 
goods  company  for  $24,000,  and  this  check 
was  deposited  by  Hampton,  manager  of  the 
dry  goods  company,  to  the  credit  of  the  dry 
goods  company.   The  Joint  note  of  the  dry 
goods  company  and  Plant  for  $6,000  not  hav- 
ing been  paid  at  the  time  the  sale  was  made 
to  McElroy.  a  new  note  for  $6,000  and  Inter- 
est ($7,2ft7.60)  was  exeaited  by  McElroy,  and 
Plant  signed  as  comaker.   This  note  is  In- 
cluded In  the  total  of  $24,000  In  notes  given 
by  McElroy  to  the  bank.    At  the  time  Plant 
signed  this  note  the  president  of  the  bank 
gnve  him  the  written  agreement  appearing  In 
the  notice  given  under  the  plea  of  the  general 
Issue,  which  Is  hereinafter  set  out   It  seems 
that  McElroy  was  not  aware  of  the  execution 
of  this  agreement,  and  afterwards  he  paid 
several  thousand  dollars  to  the  bank  on  bis 
notes  and  took  up  several  of  them.   No  part 
of  the  amount  paid  by  McElroy  to  the  bank 
was  credited  ou  the  note  forming  the  basis 
of  this  suit.   After  the  bank  went  Into  the 
hands  of  receivers  this  suit  was  brought 
against  Plant  as  a  maker  of  the  note. 

The  defendant  pleaded  the  general  issoe. 
and  gave  notice  under  the  general  issue  aa 
follows: 

"Plaintiff  will  take  notice,  that  on  tiie  trial 
of  this  case  the  defendant  will  offer  evfdme* 
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by  way  of  affirmatiTe  defense  to  ihow  as  fol- 
lows, to  wit: 

"(1)  That  defendant  was  only  surety  on  said 
note  sued  on ;  that  he  received  no  benefit  what- 
ever of  said  loan,  bat  that  the  principal  there- 
in. R.  H.  HcEIroy.  received  the  sole  and  only 
benefits  thereunder. 

"(2)  That  defendant  signed  said  note  sued 
OD  upon  certain  conditions  as  evidenced  by  a 
certain  instrument  of  writing,  signed  and  de- 
livered to  him  by  W.  D.  Pewter,  prerident  of 
the  Merchants'  &  Fanners*  Bank  of  Oxford, 
Uiss.,  which  said  contract  plaintifEs  represent, 
under  the  law,  in  this  cause,  in  the  following 
words  and  figures,  to  wit: 

*•  'W.  D.  Porter,  Preaident  Merchants'  & 
Farmers'  Bank,  Oxford,  Miss.,  Aagust  13,  1909. 
It  is  agreed  and  understood  between  S.  H.  Plant 
and  this  bank  that  when  R.  H.  McElroy  shall 
pay  into  the  bank  upon  his  present  indebtedness 
the  amount  that  &  H.  Plant  is  indwser  for 
him,  that  the  said  S.  H.  Plant  eball  thai  be 
released  of  his  indorsement  and  obligations  in 
full  upon  the  note  of  the  said  McElroy.  The 
payment  shall  be  re<dioned  out  of  the  first 
amounts  paid  by  McElroy  upon  his  indebted- 
ness.        Merchants'  &  Farmers'  Bank, 

"  'By  W.  D.  Porter,  Preadent.' 

'defendant  will  show  that  upon  this  condi- 
tion said  defendant  signed  said  note  at  the  in- 
stance and  request  of  said  W.  D.  Porter,  presi- 
dent of  said  biCnk,  for  the  use  and  benefit  of 
said  bank,  and,  furthermore,  defendant  will 
show  that  said  R.  H.  McElroy,  principal  in 
said  note  sued  on,  paid  into  said  bank  a  sum 
much  greater  than  the  amount  of  said  note, 
and  that  no  application  whatever  was  ever  made 
of  such  money,  or  any  part  of  the  same,  to  said 

"(S)  That  there  was  no  consideration  for  de- 
fendant Mgning  said  note.         „  „  „  _« 
•'{4>  Payment  oE  eaid  note  by  B.  H.  McBUn^, 

principaL 

Plaintiff  gave  notice  that  he  would  intro- 
duce testimony  to  show  that  the  agreement 
was  without  consideration  and  ultra  vires, 
and  bad  been  waived  by  the  defendant. 

At  the  close  of  the  testimony  a  motion  was 
made  by  each  party  for  a  peremptory  instruc- 
tion, and  the  followixtg  ruling  was  made  by 
the  court  after  refusing  both  of  the  peremp- 
tory Instructlona: 

"The  Court  overrules  the  motttm  for  the  plain- 
tiff and  the  defendant  for  a  peremptory  Instme- 
tion.  The  court  holds  that  the  Rant  estate  is 
estopped  to  plead  any  right  or  privilege  accru- 
ing to  S.  H.  Plant  by  virtue  of  the  agreement 
signed  'Merchants  &  Farmers'  Bonk,  by  W.  D. 
Porter,  President*  the  proof  showing  that  Plant 
was  director  and  vice  president  of  said  bank, 
participated  in  the  directors'  meetings,  and 
knew  uiat  the  bank  was  daiming  that  note  as 
an  asset,  and  by  virtue  of  his  office  and  his 
conduct  in  the  premises  he  was  estopped  to 
plead  any  right  that  may  have  accrued  to  him 
under  and  by  virtue  of  said  agreement  made 
after  the  signing  of  said  note  sued  on  by  Mc- 
Elroy. The  court  submits  this  case  to  the  jurv 
on  the  question  as  to  whether  tiie  J24,000  check 
testified  to  by  Hampton  and  McEItoy  was  ac- 
cepted in  full  payment  of  the  briginal  note  which 
the  one  sued  on  was  given  in  lieu  thereof." 

The  Jury  returned  a  verdict  for  the  defeid- 
ant,  and  the  receivers  an>e&l. 

D.  I.  HatchinBon,  Oxfiml,  and  Greek- 
more  &  Stone,  of  Water  Valley,  for  appd- 
lanta.  Faikner,  Russell  &  Felkner,  of  Ox- 
ford, for  appellee. 

BTEVICNS,  J.  [1,2]  We  think  the  right 
lesutt  vas.Baatdied  by  IM.ti4^  (»vrt  In  this 


case.  The  note  sued  on  was  a  renewal  of  the 
old  note  for  $6,000,  executed  by  the  Oxford 
Dry  Goods  Company  and  S.  H.  Plant,  in  fa- 
vor of  the  Merchants'  &  Farmers'  Bank.  The 
execution  of  the  new  note  released  the  old 
corporation,  the  Oxford  Dry  Goods  Company, 
and  substituted  an  entirely  new  maker,  R. 
H,  McElroy.  Mr.  Plant,  when  the  new  note 
was  presented  to  him  for  execution,  in  the 
exercise  of  his  Inherent  right  to  make  his 
own  contracts,  then  had  the  absolute  right 
either  to  execute  or  decline  to  execute  the 
new  paper.  It  appears  thftt  he  agreed  to 
execute  the  new  note  upon  the  conditltm  evi- 
denced by  the  separate  written  contract  "that 
when  R.  H.  McElroy  shall  pay  to  the  bank 
upon  his  present  indebtedness  the  amount 
that  S.  H.  Plant  Is  Indorser  for  him,  that 
tlie  said  S.  H.  Plant  shall  then  be  released 
of  his  Indorsement  and  obligation  in  full 
upon  the  note  of  the  said  McElroy.  The  pay- 
ments shall  be  reckoned  out  of  the  first 
amounts  paid  by  McElroy  upon  his  indebted- 
ness." This  separate  written  contract  ex- 
ecuted by  the  Merchants*  &  Farmers*  Bank 
In  favor  of  Plant  did  not  contradict  or  vary 
the  terms  of  the  note.  It  simply  stipulated 
that  this  note  should  be  paid  out  of  the 
first  moneys  McElroy  turned  into  the  bank 
upon  his  general  line  of  Indebtedness.  This 
was  a  legitimate  undertaking  on  the  part  of 
the  bank,  and  the  mere  fact  that  Mr.  Plant 
was  at  that  time  a  director  In  the  bank  In 
no  wise  precludes  him  from  claiming  the 
benefits  of  this  agreement.  As  to  the  bank, 
Mr.  Plant  was  a  comaker  on  the  note;  as 
to  McElroy,  he  was  a  surety.  Mr.  Plant  at 
that  time  was  a  very  old  man,  and  it  is  most 
natural  that  he  should  desire  to  be  released 
from  his  suretyship  within  a  reasonable 
length  of  time. 

[S]  But  appellants  pleaded,  and  the  trial 
Judge  seems  to  have  been  of  the  opinion,  that 
the  benefits  of  the  written  contract  executed 
by  the  bank  in  Plant's  favor,  agreeing  that 
the  notes  should  be  liquidated  out  of  the 
first  amounts,  had  been  waived  by  Mr.  Plant. 
This  waiver  is  attempted  to  be  based  upon 
evidence  that  he  was  a  director  in  the  bank ; 
that  this  note  was  carried  for  several  years 
as  a  part  of  the  bank's  assets;  that  it  was 
reported  along  with  tbe  other  bills  rec^va- 
ble  to  the  directors  at  tbelr  regular  meet- 
ings; and  that  Mr.  Plant  at  none  of  these 
meetings  advised  the  board  of  directors  that 
he  was  relying  upon  the  written  agreement 
in  question,  but,  on  the  contrary,  permitted 
the  bank  to  discount  the  note  and  use  it  as 
a  basis  of  credit.  But  the  party  to  whom  the 
bank  assigned  or  pledged  the  note  at  any 
time  Is  not  here  complaining.  This  Is  a  con- 
troversy between  the  bank  and  Mr.  Plant, 
the  original  parties  to  the  agreement  It 
could  hardly  be  said  that  the  board  of  di- 
rectors had  no  knowledge  of  an  agreement 
executed  by  the  bank  through  its  president. 
More  than  this,  Plant  neither  said  nOr  did 
anything,  with  reference  to  the 
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tamt  or  Injary  of  tbe  tMUlk,  Tbe  mm  ■!- 
lence  of  Mr.  Plant  In  no  wlae  changed  tbe 
statns  of  the  ^rUea.  To  say  that  Mr.  Plant, 
by  mere  silence,  waived  the  boieflts  of  the 
pTirate  agreranent  In  qnestton  would  be  a 
ndsconceptltni  of  the  doctrine  of  estoppel. 

We  reftdlly  snbscrlbe  to  the  doctrine  that 
a  dlractor  of  the  bank  must  act  In  good  ftiltb 
In  all  of  his  dealings  with  the  InstttoOon 
which  be  Is  helping  to  manage,  and  cannot 
take  adTsntage  of  hla  podtlon  to  make  an 
unlawful  profit  or  be  ezcnsed  from  bis  ob- 
ligations. But  tjiera  la  hen  no  showing  of 
tranO.  There  ms  ample  conalderatlfm  tor 
the  new  note.  Tbe  old  corpmatlon  was  re- 
leased, a  new  party  was  Introduced,  and  an 
extCTslon  of  time  granted.  Ab  we  see  it. 
appellee  was  entitled  to  a  peremptory  -In- 
struction; and  this  bring  our  view  of  tbe 
case^  It  is  unnecessary  to  discuss  tbe  errors 
complained  of.  The  Jury,  under  an  Incorrect 
issue,  broiMpit  In  a  correct  wdlcL 

Affirmed. 

COX  V.  BBBD.  (No.  ISSSS.) 
(Supreme  Court  of  Missisnppi,  I>i virion  A. 
Harch  12,  1917.) 

1.  Btxdinob  «=9»461(1)  —  Pabol  Evidence  — 
Intent  of  Pabties. 

Tbe  intention  of  those  who  ^ecuted  an  in- 
strument being  ascertainable  from  a  readioE 
thereof,  it  being  idain  and  unambiguous,  parol 
evidnioe  relating  thereto  is  inadmissible. 

[Ed.  Note.— For  other  eases,  see  EWdence, 
CenL  Dig.  f  2129.] 

2.  Wxzxs  «=»8S^)— Will  ob  "Dsid'*— Tike 
OF  Taking  EFFBcr. 

An  instrument  in  form  of  deed  from  parents 
to  child,  in  consideration  of  love  and  affection, 
and  fl,  providing,  "This  deed  shall  Uke  and 
be  in  effect  on  and  after  the  death  of  myself  and 
wife,"  clearly  showing  intention  of  signers  that 
it  was  not  to  be  in  any  way  operative  or  effec- 
tive till  after  tbar  death,  and  vesting  no  inter- 
ost  in  pnesenti  la  the  grantee,  is  not  a  deed,  but 
testamentary. 

[Ed.  Mote.— Fbr  other  cases,  see  Wills,  Cent. 
Dig.  S  209. 

For  other  definitions,  gee  Words  and  Phrases, 
First  and  Second  Series,  Deed.] 

Appeal  from  Chancery  Court,  Tippah  Coun- 
ty; J.  G.  McGowen,  Chancellor. 

Suit  by  Mrs.  Nannie  Cox  against  Cbas.  M. 
Reed.  From  an  adverse  decree,  complain- 
ant appeals.  Reversed  and  remanded. 

Splght  ft  Street,  of  Bipley,  for  appellant 
Thos.  B.  Pegram,  of  Bipley,  ftnr  appellee. 

SYKBS,  J.  The  appellant,  Ifra.  Nannie 
C!ox.  filed  her  bill  In  the  chancery  court  of 
Tippah  county  agalnrt  Charles  Beed,  the 
appellee  in  substance  ailing  that  ^opellant 
and  wp^lee  are  sister  and  brother,  and  that 
their  father,  Allen  Reed,  died  seised  and  pos- 
sessed of  the  lands  InTOlved  in  tbls  contro- 
versy. Tbe  bill  farther  ftlleses  that  Allen 
Reed  and  his  wife  in  1901  executed  an  Instro- 
m^  In  writing  which  was  Intended  as  a 
will,  devising  the  land  In  controversy  to  ap- 


pellee; mat  tlUs  Instrament  was  not  proper- 
ly witnessed  as  a  will,  and  la  therefore  vdd; 
that  the  deceased,  Allen  Beed,  left  survlvlnK 
him  as  heirs  and  distributees  the  appellant 
and  the  appeUe&  It  then  pia^  that  the 
lands  Involved  In  this  controversy  be  eold 
for  a  division  of  the  proceeds.  Tbe  answer 
of  appellee  denied  that  the  instrument  ex- 
ecuted by  Allen  Beed  was  intended  to  be  a 
will,  but  that  it  was  In  fact  a  deed.  Ap- 
pellee attempted  by  parol  testimony  to  prove 
that  AUen  Reed  Intended  tbe  Instrument  to 
be  a  deed,  and  not  a  will.  The  chancellor 
sustained  the  cmtentlon  of  the  appellee,  and 
bdd  that  the  Instrument  was  a  deed,  and  dis- 
missed tbe  bill  of  fippellant,  from  whidi  de- 
cree this  appeal  is  prosecuted. 

The  sole  question  presented  to  this  court 
tm  decision  is  wtaetber  or  not  this  instru- 
ment be  a  deed  or  whether  it  be  testamentair 
In  character.  The  instrument  reads  as  fbl- 
lows: 

"State  of  HIssiBaippi,  Tlroah  County. 
"Be  it  known  that  for  and  In  consideration  of 

tbe  natural  love  and  affection  I  have  for  and  do 
bear  toward  Charley  M.  Heed,  my  son,  and  for 
one  dollar  cash  in  hand  paid  to  us  the  receipt  of 
which  is  hereby  acknowledged,  I  h««by  grant 
bargain  sell  and  convey  and  warrant  to  him 
and  to  bis  heirs  and  assigns  forever  the  f<dlow- 
ing  deBcrit>ed  property  in  said  county  at  Tip- 
pan,  Mississippi:  All  that  portion  of  tbe  north- 
east quarter  oi  section  sixteen  in  township  three 
of  range  three  east  except  what  has  hereto- 
fore been  sold  oO.  TUs  deed  shaU  take  and  be 
in  effect  on  and  attar  the  deaUi  trf  mysdC  and 
wife.  ^ 

"Witness  our  slgBatures  the  29th  day  of 
November,  1901. 

Us 

■■A.  X  Baed. 
mark 

''Mary  An  X  Beed. 

BtMtk 

"State  of  Mississippi.  Tippah  County. 

"Personally  appeared  before  me,  E.  O.  McH!l- 
wein,  a  justice  of  the  peace  of  said  county  and 
state,  the  within-named  A.  Reed  and  his  wife, 
Mary  An  Reed,  who  acknowledged  tbat  they 
agned  and  delivered  tbe  foregoing  instrument 
on  the  day  and  year  therein  mentioned. 

"G1t«i  under  my  band  this  29th  day  of  No- 
vember, 1901.  E.  a  McBlwain,  J.  P. 
"State  of  Mississippi,  Tippah  County. 

"I,  J.  W.  Street,  clerk  of  the  chancery  court, 
do  hereby  certify  that  the  forgoing  deed  was 
filed  for  record  the  6th  day  of  Mav.  A.  D.  1913. 
at  9  a.  m.,  and  was  recorded  tbe  same  day. 
This  tbe  6th  day  of  May,  1913. 

"J.  W.  Street,  Clerk." 

[1]  We  think  the  Intention  of  Allen  Reed 
and  bis  wife,  who  executed  this  Instrument, 
can  be  ascertained  from  a  reading  of  the 
Instrument,  which  Is  plain  and  unambiguous. 
It  therefore  follows  that  it  was  error  of  tbe 
lower  court  In  admitting  piarol  testimony  ze- 
lating  thereto.  Jones,  Commentaries  on  Evi- 
dence, vol.  S.  1 404  seq. 

[2]  In  Wall  V.  Wall,  30  Miss.  91,  64  Am. 
Dec.  147,  the  court,  in  discnsslDg  tbe  differ^ 
ence  between  a  deed  and  a  will,  sununarlaes 
tbe  rule  as  follows : 

"In  the  <Hie  case  [a  deed]  the  conveyance  takes 
effect  in  prtesenti,  to  a  certain  extent;  in  the 
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other  it  has  no  «fltat  wl»tem  nntil  tbe  death 
of  the  testator." 

See,  also.  Sartor  t.  Sartor,  39  Bftsa.  772. 

In  tbe  case  of  Ctumlngham  t.  Davis,  62 
Ulss.  366,  this  coart  says: 

"If  by  it  any  presmt  interest  waa  vested  it 
ehould  De  held  to  be  a  deed.  If  it  was  not  to 
liave  any  operation  or  effect  nntil  the  death  of 
die  maker  it  could  not  be  treated  as  a  deed,  al- 
though  it  was  so  named,  and  ia  in  form  a  deed." 

This  court  In  the  case  of  SlmpBon  v.  Mc- 
Gec,  73  South.  55,  a  case  In  which  the  Instru- 
ment construed,  in  legal  effect,  is  similar  to 
the  one  above  quoted,  had  the  following  to 
say: 

"It  Is  dear  from  the  language  hereinbefore 

Sooted  from  this  instrument  that  it  waa  the 
onor's  intention  diat  the  instrument  itself 
should  not  take  effect,  for  any  purpose,  until 
after  her  death;  consequently  under  the  rule 
announced  in  [citing  authorities]  it  must  be 
held  to  be  testamentary  in  character,  and  there- 
fore not  a  deed." 

See,  also,  ThcHuas  v.  Byrd,  7S  South.  726. 

The  clause  In  this  Inatnunent,  "This  deed 
shall  take  and  be  In  effect  on  and  after  the 
death  of  myself  and  wife,"  clearly  shows 
the  intention  of  the  signers  of  this  instru- 
ment that  it  was  not  to  be  in  any  way  op- 
erative or  effective  until  after  their  death. 
No  interest  whatever  was  vested  in  preesenti 
In  tHe  grantee.  "Obarley  M.  Reed."  It  there- 
fore follows  that  the  Instrmnent  was  not  a 
deed. 

Reversed  and  rananded. 


' '  ■ 

OEnSENBEStCEBB  v.  FROGBESS  SSTTT- 
TINO  HILLS  et  aL  (No.  18872.) 

(Supreme  Oourt  of  Mississippi,  IMvlsUm  A. 
March  12. 1017.) 

ExECUToaa  and  Aduinistbatorb  4=>416  — 
Pbobate  or  CunfB— Statute. 
Code  1906,  |  2103,  provides  for  a  notice  to 
creditors  giving  them  one  year  to  probate  and 
r^dster  their  claims  against  the  estate  of  a  de- 
cedent. Section  2116  provides  that,  If  an  es- 
tate is  declared  insolvent  after  publication  of 
notice  to  creditors,  another  publication  shall 
not  be  necessary,  but.  If  deelued  Insolvent  be* 
fore  publication  is  made,  the  court  shall  order 
publication  requiring  creditoia  to  present  their 
daims  within  six  months.    Sela  that,  when 

finblication  has  been  made  under  section  2103, 
;  is  not  left  to  the  discretion  of  the  court  to 
make  a  second  publication  under  section  2116 
shortening  the  tune  allowed  in  the  first  puhlica- 
ticn,'  and  such  second  publication  will  in  no  way 
affect  the  time  allowed  In  the  prior  notice  for 
probating  and  registering  claims. 

[Ed.  Note.— For  other  cases,  sea  Bncntors  and 
Adi^nlstrators,  Cent.  Dig-H  168a-164&.] 

Appeal  from  Chancery  Court,  Adams  Coun- 
ty; R-  W.  Cutrer,  Chancellor. 

Proceeding  for  the  allowance  of  the  claims 
of  the  Progress  Knitting  Mills  and  another 
against  the  estate  of  Benjamin  B.  Dreyfus, 
deceased.  From  a  decree  allowing  the 
claima,  Sam  Gelsenbergw,  admlnlatntor,  ap- 
peals. Affirmed. 


E.  B.  Brown,  of  Natchez,  for  an;>ellant 
R.  H.  &  J.  H.  Thompson  and  Fulton  Thomp- 
son, all  of  Jackson,  for  appellees. 

STKES,  J.  The  appellant,  aa  administra- 
tor of  the  estate  of  BenJ.  B.  Dreyfoa,  prose- 
cutes this  appeal  from  a  decree  of  the  chan- 
cery court  of  Adams  county  allowing  the 
claims  of  the  Progress  Knitting  Mills  and 
R.  S.  Steam  Company  to  be  admitted  to 
probate  and  allowed.  Tbe  agreed  statement 
of  facts  in  the  case.  In  brle^  shows  the  ap- 
pointment of  ai^llant  as  administrator  on 
November  30,  1914;  that  shortly  after  he 
qualified  as  administrator  be  made  publica- 
tion under  aection  2103  of  the  Code  of  1906 
to  creditors  to  probate  and  register  their 
claims  within  one  year.  On  or  about  Decem- 
ber 28,  1914,  or  about  one  month  after  his 
appointment  as  administrator,  upon  his  ap- 
plication to  tbe  chancellor,  the  administra- 
tor obtained  a  decree  adjudging  tbe  estate 
insolvent  and  directing  the  administrator  to 
give  notice  to  creditors  by  publication  to 
present  their  daims  within  six  months  and 
have  them  probated  and  registered,  as  is 
provided  In  section  2116.  Tbe  appellees  un- 
dertook to  probate  their  claims,  and  they 
were  both  allowed  by  tbe  cleA  of  the  court 
and  duly  registered.  After  the  expiration 
of  the  six  months  allowed  In  the  second 
publication  relating  to  insolvent  estates,  and 
before  the  expiration  of  the  twelve  months 
allowed  creditors  in  which  to  probate  their 
claims  under  section  2103,  and  under  the 
first  publication  to  creditors  made  in  the  ad- 
ministration of  this  estate  the  chancery 
court  caused  notice  to  be  published  under 
section  2117  of  the  Code  fixing  a  time  and 
place  for  taking  up  and  examining  the 
claims.  At  this  meeting  the  claims  of  these 
two  appellees  upon  objection  were  disal- 
lowed, because  they  were  not  properly  item- 
ized. After  this  meeting,  and  before  the  ex- 
piration of  the  12  months  allowed  creditors 
under  the  first  notice  under  section  2103, 
thetse  creditors  had  their  claims  pn^rly 
itemized,  and  presented  them  a  second  time 
to  the  clerk  of  this  court  to  be  allowed  and 
registered.  The  clerk  declined  to  do  so. 
Appellees  then  made  application  to  the  dian- 
cellor  for  an  order  directing  the  clerk  to 
probate,,  allow,  and  register  the  claims.  Aft- 
er a  hearing  the  chancellor  granted  the  appli- 
cation and  entered  a  decree  In  accordance 
therewith. 

The  question  presmted  to  us  for  determi- 
nation is  whether  or  not  after  publication 
has  been  made  under  section  2103  of  the 
Code  of  1906,  in  which  one  year  is  given 
creditors  to  probate  and  register  their  claims 
against  the  estate  of  a  decedent,  a  chancery 
court  can  then  order  a  second  puUlcatlon 
where  the  estate  la  Insolvent,  under  section 
2116  of  the  Code,  and  by  so  doing  thereby 
shorten  the  period  of  one  year  already  glveo 
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creditors  wltbln  whlcb  to  probate  and  regis- 
ter their  claims.  This  question  has  not  been 
beretofore  determined  by  this  court  The 
first  part  of  section  2116  states  that: 

"If  an  estate  be  declared  insolTent  after  the 
executor  or  admiDlatrator  baa  made  publica- 
tion to  tbe  creditors  to  present  their  claims  and 
have  them  probated  and  registered,  another  pub- 
lication to  invsent  claims  sbail  not  be  neces- 
sary." 

In  tbla  case  this  publication  had  already 
been  made  under  section  2103  before  tlie  es- 
tate was  dedared  to  be  insolvent  Therefore 
It  was  not  necessary  for  a  second  irabllcatlon 
to  be  made.  Wbm,  howerer,  no  publication 
to  creditors  has  been  made  in  the  first  in- 
stance, and  the  estate  be  declared  Insolvent 
before  any  publication,  ttaen  the  six  months* 
notice  may  be  given  under  the  second  part 
of  this  section  ^16),  which  reads  as  fbl- 
lows: 

"But  If  an  estate  be  declared  insolvent  before 
the  executor  or  administrator  has  made  such 
publicatioQ,  the  court  shall  order  the  executor 
or  administrator  to  make  publication,  requiring 
the  creditors  to  present  their  claims  within  six 
months,  and  have  them  probated  and  registered ; 
and  any  creditor  who  shall  not  reguter  bis 
claim  by  the  day  stated  in  the  publication,  eball 
be  forever  barred.*' 

It  is  not  left  to  the  discretion  of  the  court 
to  make  this  second  publication  shortening 
the  time  allowed  In  a  first  publicatiraL  The 
statute  only  contemplates  the  giving  of  the 
bIx  months'  notice  by  publication  in  the 
first  instance,  when  no  other  or  different  pub- 
lication has  been  made.  It  therefore  follows 
that  the  second  publication  in  tiiia  case  is 
not  provided  for  under  section  2116,  was 
unnecessary,  and  can  in  no  way  aftect  the 
time  allowed  tar  probating  and  registerine 
these  claims. 

The  decree  of  the  lower  court  will  be 
affirmed. 

Affirmed. 


(US  Hlaa.  600) 

McCLAVB-BROOKS  CO.  v.  BELZONI  OIL 
WORKS.   (No.  18670.) 

(Supreme  Court  of  MissieBippi,  Division  B. 
March  6,  1017.) 

1.  Sales  4»358(6)  —  Action  fob  Pbios  — 

PLEAniNO. 
In  suit  for  the  purchase  price  of  an  ontflt 
(or  use  under  a  boiler,  which  was  guaranteed  to 
reduce  defendant's  cc«l  bills  and  Increase  the 
capacl^  of  the  boiler,  it  was  permissible  for 
plaintiff  to  allege  in  its  declamtlon  that  defend- 
ant's wrong  prevented  it  from  making  good  its 
guaranty  by  demonstration,  that  it  wotud  have 
performed  its  contract  and  made  good  Its  guar- 
anty but  for  defendant's  failure  and  refusal  to 
make  the  test  for  the  period  of  time  named  in 
the  contract,  under  plaiutifiTs  direction  and  in- 
struction, so  that  the  court  erred  in  striking  out 
a  count  of  the  declaration  setting  up  such  mat- 
ter. 

[Ed.  Note.— For  other  eaaea,  see  Sales,  Cent 
Dig.  I  1001.] 


2.  Pleadiwo  «8=9l92(l),  S54a)  — OBJTOTnoif  — 

Motion  to  Stbikz— Demurrer, 
Motion  to  strike  from  the  files  was  an  Im- 
proper way  to  raise  objection  to  a  pleading;  as. 
if  its  defects  appeared  up<m  its  face,  a  demur- 
rer should  have  been  taken  and  plaintiff  given 
an  opportunity  to  amend  If  advised  that  such 
course  was  proper. 

[Ed.  Note.— For  other  Pleadin;, 
Cent  Dig.  Ig  408,  412,  413,  418-425,  101(2, 
1093%-1095.J 

8.  SaUES  «=935S(1)  — EfVIDINCC  — A|}VI8SIO:cs 
of  Corporate  Officer. 
In  suit  for  the  purchase  price  of  an  outfit 
sold  defendant  corporation  for  use  under  a  boil- 
er, it  was  error  to  refuse  to  admit  the  dedara- 
tioD  of  defendants  manager,  made  to  a  third 
person,  that  the  equipment  was  giving  satisfar- 
tion,  and  was  increasing  the  boiler  capacity  of 
the  plant;  the  declaration  being  a  declaration' of 
the  corporation  itself  In  legal  effect 
_rBd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1049,  1054.3 

4.  Saxas  «=»353(6)— PuADma— Perfobuancs 

of  Co  ntbact— Statute. 
Under  Code  1906,  {  769,  rendering  it  suffi- 
cient to  aver  generally  that  plaintiff  performed 
the  conditions  of  a  contract  on  its  part  iu  suit 
for  the  purchase  price  of  an  outfit  to  be  used  un- 
der defeudant's  boiler,  it  devolved  on  defend- 
ant by  its  pleadings  to  assign  in  what  particu- 
lars there  was  a  failure  on  plaintiff's  part  to 
perform,  to  whicb  pleas  plaintiff  would  Lave  a 
right  to  reply  by  confession  and  avoidance  or  by 
tendering  issue. 

[Ed.  Note.— For  Other  caaes,  see  Sales,  Cent 
Dig.  S  1001.) 

Appeal  from  Circuit  Oourt,  Washington 
County ;  F.  E.  Everett  Judge. 

Suit  by  the  McClave-Brooks  Company 
against  the  Belzoni  Oil  Works.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Re- 
versed and  remanded. 

Boddle  &  Farlsh,  of  Greenville,  for  appel- 
lant PercT  A  of  Oreenville,  for  ap- 
pellee. 

ETHRIDGE.  J.  The. appellant  filed  suit 
in  the  circuit  court  of  Wasblngton  county  for 
$680,  the  purchase  price  of  an  outfit  sold 
defendant  to  be  uMd  under  their  boiler,  and 
also  for  $20.15,  supplemental  articles  in  con- 
nection therewith.  There  were  three  counts 
in  the  declaration ;  the  contract  being  made 
an  exhibit  to  the  declaration.  The  first  count 
alleges  the  sale  of  the  goods,  wares,  and 
merchandise  of  the  said  amount  alleges  per- 
formance on  the  part  of  plalntitP  of  the  terms 
of  the  contract,  and  demanded  judgment  for 
the  said  amount.  The  second  count  of  the 
declaration  declares  In  debt  for  $650.15  on 
Itemized  account.  The  third  count  declares 
on  contract,  and  alleges  that  It  was  agreed  by 
the  plaintiff  that  the  equipment  sold  was 
guaranteed  to  save  10  per  cent  of  defend- 
ant's coal  bills  and  that  the  boilers*  in  de- 
fendant's mill  would  be  Increased  25  per  cent 
In  capacity,  and  that,  If  after  sixty  days* 
trial  the  said  guaranty  were  not  made  good, 
the  plaintiff  would  remove  the  system  or 
equipment  at  the  convenience  of  the  defend- 
ant and  at  the  expense  of  the  plaintiff,  and 
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woald  leave  dc^dant's  furnace  In  as  good 
condition  as  originally  found,  but  that,  if 
tbe  guarantiee  were  made  good,  then  the  de- 
fendant  was  to  pay  plaintllT  one-half  tbe 
purchase  money  In  cash  and  the  balance  at 
the  end  of  60  days  after  the  completion  of 
the  trial  period,  and  alleges  that  before  the 
end  ot  the  trial  period,  because  of  the  neg- 
ligence on  the  part  of  tbe  employ^  of  the 
defendant  in  charge  of  said  equipment,  the 
principal  part  of  the  equipment  was  burnt 
out  and  destroyed  and  had  to  be  taken  out 
by  the  defendant,  thrown  away,  and  rendered 
absolutely  valueless,  and  demanded  Judg- 
ment for  tbe  full  contract  price  of  the  equip- 
ment. The  contract  made  an  exhibit  to  the 
bill,  omitting  the  itemized  articles  embraced 
In  It,  reads  as  follows: 

"  ♦  ♦  •  All  the  foregoing  are  to  be  erected 
by  I1B  complete  before  August  20.  1914. 

"Trial  period  to  start  October  1, 1914. 

"Guaranty:  To  make  a  saving  of  10  per  cent, 
in  your  coal  bills,  and  increase  capacity  of  boil- 
ers 25  per  cent.,  the  saving  in  fuel  to  be  evidenc- 
ed by  your  coal  bills  during  tbe  trial  periods, 
and  further  guarantee  you  will  be  able  to  clean . 
fires  through  the  action  of  the  grates  with  fire 
doors  closed,  and  your  boiler  pressure  will  be 
more  noiforni,  and  you  will  be  able  to  bum  any 
marketable  coal:  in  bumins  alack  coal,  it  will 
not  take  more  than  10  per  cent,  of  slack  to  do 
the  same  work  as  mine  run  coal,  both  coals  being 
from  the  same  mine. 

"Price  of  the  equipment  as  above  specified,  six 
hundred  and  thirty  dollars  ($630.00). 

"F,  o.  b.  cars  Scranton,  Pa.;  Freight  money 
will  be  rdFunded  if  we  do  not  make  good  the 
above  guaranties. 

"Terms:  Trial  period  of  80  days,  if  we  do  not 
make  good  the  above  guaranties  we  will  remove 
our  system  at  your  convenience,  and  at  no  cost 
to  you,  and  leave  your  furnace  in  as  good  condi- 
tio as  originally  found,  after  which  our  con- 
tract becomes  void;  if  we  make  good  the  above 
guaranties  yon  are  to  pay  us  half  the  amount  at 
the  end  of  trial  period,  and  give  us  60  days' 
note  for  balance. 

"This  proposal  Is  for  prompt  acceptance  and 
is  intended  to  cover  all  material  which  is  a 
part  of  the  system  complete  as  specified  above, 
but  does  not  include  any  brickwork  or  steam 
fitting" 

— which  ciHitract  was  accepted  by  the  Belzoni 
Oil  Works. 

Defendants  pleaded  the  general  issue  and 
gave  notice  that  under  Its  plea  of  the  general 
Issue  (under  our  statutes)  It  would  claim  an 
offset  against  the  plaintiff  for  loss  of  time, 
Increased  coal  consumption,  etc. 

Plaintiff  introduced  evidence  that  tbe  ma- 
chinery so  ordered  was  shipped  and  installed 
and  that  it  showed  the  defendant  tbe  manner 
of  using  the  equipment;  that  after  It  was 
installed,  and  prior  to  the  end  of  the  trial 
period,  It  had  inspected  the  works  of  the  de- 
. fendant,  on  the  complaint  of  defendant,  and 
found  that  the  defendant  had  not  operated 
tbe  equipment  properly,  but  bad  permitted 
ashes  to  accumulate  in  the  ash  pit,  had  over- 
heated  the  equipment,  and  had  Installed  ex- 
tra pipes  in  tbe  drafting  of  tbe  eaoipment 
which  impaired  Uie  efficiency  of  the  equip- 
ment Plaintiff  also  proved  that  St  found 
certain  of  the  grates  damaged  and  burned 


out,  and  had  told  the  defendant  to  order  and 
put  In  new  grating,  which  it  failed  to  do. 
It  also  offered  In  evidence  statements  of  the 
agent  of  the  defendant  (defendant  being  a 
corporation)  to  a  third  party  recommending 
the  equipment  to  the  third  party  as  Increas- 
ing its  boiler  capacity.  Plaintiff  offered  to 
prove  that  plants  constructed  Just  as  the  one 
In  suit  was  would  incrMse  tlw  boiler  capaci- 
ty 25  per  cent  and  decrease  coal  consump- 
tion 10  per  cent  Tills  testimony  was  object- 
ed to,  objection  sustained  by  the  court,  and 
an  exception  taken.  The  testimony  offered 
by  tbe  plaintiff  to  show  that  the  agent  of  de- 
fendant recommended  tbe  equipment  to  a 
third  party,  a  sawmill  man,  representing  that 
it  had  increased  the  boiler  capacity  of  de- 
fendant's plant,  was  excluded  by  the  court 
and  an  exceptl<m  taken.  Tbe  plaintiff's  wit- 
ness testified  that  absolute  carelessness  on 
the  part  of  defendant  caused  tbe  equipment 
to  be  burned  out 

At  tbe  conclusion  of  tbe  plaintiff's  testi- 
mony, defendant  moved  to  strike  from  the 
files  tbe  third  count  of  the  decluation,  wbicb 
motlrai  the  court  sustained. 

The  defendant  offered  evidence  that  tbe 
equipment  did  not  perform  the  work  as  guar- 
anteed, and  that  Instead  of  increasing  its  boil- 
er capacity,  there  was  a  decrease,  and  that 
Instead  of  a  decrease  In  coal  consumed,  there 
was  an  Increase  In  coal  consumed.  It  also 
offered  testimony  that  It  kept  the  ash  pits 
cleaned  out  and  otherwise  conformed  to  the 
proper  operation  of  tbe  equipment  In  this 
condition  of  the  record  the  court  granted  a 
peremptory  instruction  for  the  defendant 

Plaintiff  in  Its  appeal  here  assigns  as  er- 
ror that  the  court  erred  In  striking  out  tbe 
third  count  of  the  declaration ;  that  tbe 
court  erred  In  sustaining  objections  to  the 
testimony  above  mentioned;  and  that  the 
court  erred  In  granting  a  peremptory  In- 
struction for  the  defendant 

[1]  We  think  the  court  erred  In  each  of 
these  particulars.  In  striking  out  the  third 
count  of  the  declaration,  we  presume  It  did 
so  on  tbe  theory  that  It  was  a  declaration  in 
tort  but  we  do  not  think  it  Is.  We  think 
it  was  permissible  for  the  plaintiff  to  allege 
In  Its  declaration  that  the  wrong  of  defend- 
ant prevented  it  from  making  good  Its  guar- 
antee by  demonstration;  that  it  would  have 
performed  Its  contract  and  made  good  its 
guarantee  but  for  the  failure  and  refusal  of 
the  defendant  to  make  the  test  for  tbe  period 
of  time  named  in  the  contract,  under  the  di- 
rection and  Instruction  of  tbe  plaintiff. 

[2}  The  motion  to  strike  from  the  files  was 
an  Improper  way  to  raise  the  objection  to 
tbe  pleadings,  but  If  the  defects  appeared  up- 
on tbe  foce,  a  demurrer  should  have  been 
taken  and  tbe  plaintiff  given  an  oi^rtnnity 
to  amend,  if  advised  that  such  course  was 
proper. 

[1]  We  believe  it  was  erroneous  to  refuse 
to  admit  tlw  declaration  of  defendant's  man- 
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ager  that  the  eQulpment  was  giving  satisfac- 
tion and  was  Increasing  the  boiler  capacity 
of  their  plant,  made  to  a  third  party.  De- 
fendant, being  a  corporation,  must  act  throngh 
Its  agenta,  and  the  declaration  of  Its  mana- 
ger, nnder  the  drcumstancea  disclosed  In 
this  record.  Is  a  declaration  of  the  corpora- 
tion Itself,  la  legal  effect 

[4]  In  reference  to  the  peremptory  Instruc- 
tion given  for  the  defendant,  we  think  we 
have  stated  enough  to  show  there  was  evi- 
dence which,  if  believed  by  the  jury,  would 
warrant  a  verdict  for  the  plaintiff,  even 
though  the  third  count  of  the  declaration 
was  strlclien  out  It  la  our  belief  that  the 
declaration,  alleging  performance  of  all  the 
conditions  on  the  part  of  plaintiff,  was  suffi- 
cient to  show  that  its  contract  was  regularly 
performed,  when  it  performed  to  the  extent 
that  defendant  would  permit  it  to  perform, 
and  that  the  defendant  could  not  use  its  own 
wrong  In  preventing  a  performance — which 
the  plaintiff's  evidence  tends  to  show  that 
it  did — to  its  own  advantage;  and  if  the 
evidence  showed  that  the  defendant's  wrong 
prevented  a  performance,  It  could  not,  under 
the  pleadings  in  this  case,  make  the  objection 
that  the  plaintiff  was  confined  to  the  affirma- 
tive aTerments  In  Its  declaration.  Under  our 
statutes  (Code  1906^  |  769)  It  la  snffldent  to 
aver  generally  that  the  plaintiff  performed 
the  conditions  on  its  part,  and  It  devolved 
upon  the  defendant,  by  Its  pleadings,  to  as- 
sign In  what  portlcnlars  there  was  a  All- 
ure on  the  part  of  the  plaintiff  to  perform, 
to  whlcSi  pleas  of  the  defendant  plaintiff 
woold  have  a  right  to  reply  by  confusion 
and  avoidance  or  by  tendering  Issue  on  such 
pleas  of  the  defendant 

Because  of  the  errors  indicated,  the  judg- 
ment will  be  reversed  and  remanded. 


HAIiONB  V.  STATE.    (No.  19518.) 

(Supreme  Court  of  MississlppL    March  12, 
1917.) 

Appeal  from  Circuit  Court,  Newton  County: 
J.  D.  Carr,  Judge. 

Lem  Malone  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

W.  I.  Munn,  of  Newton,  and  W.  M.  i>verett, 
of  Hickory,  for  appellant  Fnnk  Bobrason, 
Asst  Atty.  Gen.,  tar  the  State. 


FEB  CUBIAM.  Affirmed. 


HABTFIELD  v.  STATE.    (No.  1936a) 

(Sopreme  Oourt  of  MisaissIppL   Mardi  12. 
19170 

Appeal  tTom  Circuit  Court,  Fwrest  (bounty; 
Pam  B.  Johoflon,  Judge. 

Tom  Hartfield  was  convicted  of  murder,  and 
be  appeals.  Affirmed. 

J.  SL  Davis,  of  Hatttesburg,  for  appellant 
Earle  N.  Eloyd,  Asst  Atty.  GeiL,  Cor  the  State. 

PBBGVBIAM.  Affirmed. 


MOOBHffiAD  et  al  v.  STATE.    (No.  19569.) 

(Supreme  Court  of  Mississippi.    March  12, 
1917.) 

Appeal  from  Circuit  Oourt,  Winston  CSounty; 
H.  H.  Bodgers.  Judge. 

Lex  Moorhead  and  Earner  Smith  were  convict- 
ed of  assault  and  they  appeaL  Affirmed. 

Ia  H.  Hopkins,  of  Louisville,  for  appellants. 
Rosa  A.  Collins,  Atty.  Gen.,  for  the  State. 

PKB  CUBIAM.  Affirmed. 


FONDBEN  v.  STATE.   (No.  19432.) 

(Supreme  Court  of  MiasissippL    March  12, 
1917.) 

Appeal  from  Circuit  Court,  Panola  County; 
E.  D.  Dlnkins,  Judge. 

Gus  Fondren,  Jr.,  was  convicted  of  assault 
and  battery  wltii  intent  to  kill,  and  he  appeals. 
Affirmed. 

Boyles  &  George,  of  Bateaville,  for  appellant 
Frank  Boberson.  Asst  Atty.  Got.,  for  toe  State. 

P£at  CUBIAM.  Affirmed. 


THOMPSON  T.  STATE.    (No.  IMSL) 
(Supreme  Court  of  Missis^pL   March  12, 

Appeal  from  (Srcuit  Court  Amite  County. 
James  (alias  Wood)  Thompson,  was  convicted 
of  murder,  and  he  appeals.  Appeal  dismissed. 

FEB  OUBIAM.   Appeal  dismissed. 


STAIGEB  V.  STATE.    (Na  19391.) 

(Supreme  Court  of  Mississippi.    March  12, 
1917.) 

Appeal  from  C!ircutt  Court  Forrest  (bounty; 
Paul  B.  Johnson,  Judge. 

Joseph  Staiger  was  convicted  of  mandaugh- 
ter,  and  he  appeals.  Affirmed. 

See,  also,  110  Misa.  657,  70  Sonth.  690. 

Sbme  Deavours,  of  Laurel,  and  S.  E.  Travis, 
of  Hattiesburs,  for  iwpellant  Wank  Boberson, 
Asst  Atty.  Geo^  for  Oie  Statfc 

PEB  CUBIAM.  Affirmed. 


CONWAT  V.  STATE.    (No.  18631.) 
(Supreme  Court  of^Mlssusippl.   March  12, 

Appeal  from  Circuit  Court  Ferry  Ooonty; 
Paul  B.  Johnson,  Judge. 

Charlie  C<niway  was  ctrnvlcted  of  assault  and 
battery,  and  he  appeals.  Affirmed. 

Curtle  &  Oirrie.  of  HattieAurg,  fbr  KUpd.- 
lant    Earle  N.  Bloyd,  Asst  Atty.  Gen.,  for 

the  SUte. 

PEB  CUBIAM.  AlSrmed. 


BOOUE  HASTY  DBAINAGB  DIST.  T. 
NAFANEE  PLANTATION  GO. 
(No.  18867.) 
(Supreme  Court  of  J|QnIarippl.   March  12, 

Appeal  tnm  Chancery  Court  WashingtoB 
(bounty;  E.  N.  Thomas,  (Thancellw. 
Suit  between  the  Bogoe  Bast?  Drainage  Dis* 
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4rict  and  ttia  NapuM  Flantatlim  Company. 
Decree  for  tha  latter,  utd  the  former  appeals. 
Affirmed. 

Thos.  S.  Owen,  of  Cleveland,  for  appellant 
Campbell  &  Cashin,  of  GreenriUe,  (or  appellee^ 

PBR  GUBIAU.  AlBmed^ 


rosrm  v.  sTAm  quo.  19B2s.) 

(Saprone  Conrt  of  MisstnlppL   Mardi  12, 

Appeal  from  Girciiit  Court,  Lafayette  Connty; 
J,  Ij.  Bates,  Judge. 

Mariah  Poster  was  convjcted  of  keeping 
4iquor  for  sale,  and  she  appeals.  Affirmed. 

C.  E.  BloaKh,  of  Marks,  for  appellant  Bom 
A.  Collina.  A'.ly.  Qeu.,  for  the  State. 

FEB  CURIAM.  Affirmed. 


:irRUSTEES  OP  NEW  AUGUSTA  GONSOU 
SOHOOIi  DIST.  T.  BURKS  CONST.  CO. 
(No.  1800&) 

<SaprenM  Court  of  MissisaippL   Mardi  12, 
1917.) 

Appeal  from  (dancer;  Court  Perry  Goonty; 
1>.  M.  Watkins,  Special  Chancellor. 

Suit  between  the  Trustees  of  New  Augusta 
Consolidated  School  District  and  Burks  Con- 
struction Company.  Decree  for  tbe  latter,  and 
the  former  appeals.  Affirmed. 

Stevens  &  Cook,  of  Hattie^urg,  for  appellant 
<!arrl«  ft  Onnia,  Ot  Hattleabuig,  for  appeUee. 

PffiB  CUBTAU.  Affirmed. 


PAKBEES  et  aL  v.  BOSENSTOOK. 

(No.  taam 

<SQpreme  Ckmrt  of  MiasisdppL   Hatch  12, 

Appeal  from  Chancery  Ooort,  Bolivar  Oosnty; 
-Joe  Hay,  Cbancdtor. 

Action  between  Charles  S.  Faniei  and  oth- 
ers and  Horris  BoaensCock.  Decree  for  the  lat- 
Xer,  and  the  former  api>eaL  Affirmed. 

Benj.  W.  L.  Bedford  and  D.  J.  Allen,  Jr.,  both 
•of  Clevdand,  for  appellauta.  SomarviUe  & 
•SomerrlUa,  of  Ckvelaud,  for  appellee, 

PER  CURIAM.  Affirmed. 


THORNTON  v.  CUMBERLAND  TDLB- 
PHONB  &  TELEGRAPH  Ca 
(N&  18806.) 
(Sopreme  Court  of  MIsalsaipid.   March  12, 

i^^T.y 

Appeal  from  Chancery  Court  Harrison  Coun- 
ty;  J.  M.  Stevens,  ChanceUor. 

Suit  between  Addle  M.  Thornton  and  tbe 
Cumberland  Telephone  &  Telegraph  Company. 
Decree  for  tbe  latter,  and  the  former  appeals. 
Appeal  dismissed. 

PER  CURIAM.  Appeal  dismissed. 


PRICE  V.  WABD  at  aL  (No.  19001.) 

(Supreme  Court  of  MIssissippL   March  19, 

1917.) 

Appeal  from  Circuit  Court  Marion  County; 
A.  E.  Weathersby,  Judge. 


Action  between  F.  T.  B.  Price  and  Elmira 
Ward  and  others.  Jndgmeat  for  tbe  latter,  and 
the  former  appeals.   Settled  and  dismissed. 

Dale  &  Rawls,  of  Columbia,  and  G.  Wood  Ma- 
gee,  of  Monticello,  for  appellant  Mounger  A 
Pord,  of  Columbia,  for  appellees. 

PER  CURIAM.  Settled  and  dismissed. 


JOHNSTON,  Revenue  Agent,  v.  BRITTON  ft 
KOONTZ  BANK.   (No.  18999.) 


(Supreme  Court  of  Mississipid. 

1917.) 


March  19. 


Appeal  from  Circuit  Court  Adams  County; 
R.  E.  Jackstm,  Judge. 

Action  between  J.  C.  Johnston,  Revenue 
Agent  and  Britton  &  Koontx  Bank.  Judgment 
for  the  latter,  and  the  former  appeals.  Appeal 
dismissed. 

Frank  T.  Scott  of  Jackscm.  for  appeUant.  B. 
R.Browu,  of  Natehei,  ftn-  appellee. 

PER  CURIAM.  Appeal  dismissed. 


McDANIEL  T.  STATE.   (Na  1930&) 

(Supreme  Court  of  Mississippt   March  12, 
1917.) 

Appeal  from  Circuit  Court,  Jonea  County; 
Paul  B.  Johnson,  Judge. 

J.  E.  McDaniel  was  convicted  of  patit  lar- 
ceny, and  he  appeals.  Affirmed. 

See,  also,  72  South.  703. 

Carter  &  Freeman,  of  Laurel,  for  appellant 

Ross  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


CARD  T.  CUNNINGHAM. 


(IM  Ala.  SIS) 
(8  Dir.  879J 


(Supreme  Court  of  Alabama.    Jan.  18,  1917. 
On  Rehearing,  Feb.  16.  1917.) 

1.  HiQHWATs  «S36C1)— EaraauBHiD  bt  Ffei- 

SCBIFTION. 

Where  a  road  bounded  a  fence  has  been 
uaed  continuously  and  without  (Ejection  by  the 
public  for  20  years,  it  becomes  a  public  nigh- 
way  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  i  8.] 

2.  HiOHWATs  «=9l54— Established  bt  Pbx- 

60BIPTI0N— EkCBOACBUSNT  BT  FkNOK. 
Where  a  road  had  been  bounded  on  tbe  south 
by  an  "old  fence"  for  over  20  years,  and  plain- 
tiffs present  fence  occupied  a  line  north  of 
tbe  old  fence,  it  encroached  upon  the  highway, 
which  had  become  public  by  prescripton. 

[Ed.  Note.— For  other  cases,  see  Highwaya, 
Cent  Dig.  I  41&} 

3.  HlOHWATB  4=37(1)— EmABUBRED  BT  PbB- 
SCRIPTION  —  RKCUIIIED  AND  UNBECLAIHED 

Lands. 

There  Is  a  dlstinctioa  twtween  aataUIsbment 
of  a  public  highway  by  iweaeriptfon  ttuoagh  un- 
reclaimed lands  and  one  defined  by  fencaa  or 
barriers  through  reclaimed  lands. 

[Ed.  Note.—For  other  cases,  see  Hichways. 
C^t  Dig.  9S  10,  18, 14, 16.J 

4.  HlOHWATB    «=»87  —  BNOBOAOBIONT  BT 

Fencb— Abateukiit. 
Where  defendant  had  placed  a  wire  fence 
within  confines  of  a  public  highway  eatabliahed 
by  prescription  which  interfered  with  plaintllTs 
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use  of  faer  property,  th«  nnlMnce  -wiU  be  abat- 
ed, as  plaintiff  baa  a  apedal  interest 

[Ed.  Note.— For  other  caaea,  see  EighwayB, 
GeoL  Dig.  H  297.  300.] 

Appeal  from  Chasceiy  Goart,  Jackson 
County;  James  EL  Hortoo,  Jr.,  Chancellor. 

Stilt  by  Uaria  J.  Card  against  H.  IL  Can- 
nlngbam.  J adgment  for  defendant,  and 
plaintiff  iqtpeals.  Reversed  and  remanded. 
On  appUcatiim  tor  rdiearlng,  fonner  opinion 
unstained. 

Boaldln  &  Wlmberly,  of  Scottsboro,  for 
appellant  Milo  Moody,  at  Soottsbraok  for 
appellee. 

McCLBIiLAN,  J.  Tbe  bill  In  this  canse, 
filed  by  tbe  appellant  against  the  appellee, 
seeks  to  abate  a  pnbllc  nuisance  effected  by 
the  act  of  the  appellee  In  placing  a  wire  fence 
within  the  confines  of  a  public  roadway, 
which,  the  appellant,  Insists,  had  long  be- 
come established  by  prescription.  The  chan- 
cellor denied  the  complainant  any  relief;  it 
being  his  opinion  that  appellee's  fence  did 
not  obstmct  the  space  previously  actually 
used  for  road  purposes.  The  chancellor  ex- 
pressly declined  to  decide  whether  the  lane 
In  question  was  a  pnbllc  road,  and,  in  conse- 
quence, whether  the  complainant  would  have 
been  specially  injured  by  the  obstruction 
complained  of  If  the  way  had  been  estab- 
lished as  a  public  highway.  Our  opinion  Is 
that  tbe  primary  question,  necessary  to  be 
decided,  was  and  Is  whether  the  roadway  de- 
Bcrlbed  in  the  pleadings  and  in  tbe  evidence 
was  In  fact  a  public  road' at  tbe  time  appel- 
lee botlt  hla  wlte  fence  abont  the  aonth  line 
of  It 

[1]  The  application  of  the  rules  of  law  re- 
Iterated,  as  upon  apt  antbority  In  this  court. 
In  Moragne  v.  City  of  Gadsden,  170  Ala.  126, 
127.  64  South.  618,  to  the  conclnsltms  of  fact 
to  which  a  careful  consideration  of  the  evi- 
dence has  led,  requires  a  finding  that  the 
roadway  In  question  had  become  a  public 
highway  by  prescription  before  appellee  con- 
structed Us  fence  about  tbe  south  line 
thereof. 

[2]  The  clear  preponderance  of  the  evi- 
dence establishes  the  fact  that  tbe  present 
wire  fence  occupies  a  line,  of  varying  dis- 
tances, north  of  the  place  or  line  whereon 
rested  the  "old  fence,"  which,  In  our  opinion, 
afforded  the  south  boundary  line  of  the  road- 
way In  qnestlon.  To  the  extent  that  the  new 
wire  fence  appreciably  exceeds,  as  It  does  at 
many  points,  the  line  fixed  the  "old  fence," 
the  appellee's  wire  fence,  recently  construct* 
ed,  is  an  encroachment  upon  the  public  high- 
way established  by  more  than  20  years  of 
nse  by  the  public. 

[3]  If  this  roadway  had  continued,  through- 
out more  than  20  years  prior  to  the  construc- 
tion of  appellee's  wire  fence,  to  be  a  way  over 
nnfenced,  open  lands,  there  would  have  been 
occasion  to  apply  tbe  rules  of  law  pertinently 
alluded  to  in  Roner  t.  Bnnn,  W  Ala.  M,  90, 


where  account  was  taken  of  tbe  distinction 
which  must  exist  between  roadways  over  un- 
reclaimed lands  and  roadways  which,  for 
more  than  20  years,  have  been  defined  by  tlie 
erection  and  maintenance  of  fences  or  bar- 
riers Indicating  the  line  of  demarcation  be- 
tween the  roadway  and  the  lands  thus  re- 
claimed. Cochran  r.  Parsa*,  HB2  Ala.  354, 
356,  44  South.  670. 

The  dedsion  of  this  court  In  Merchant  v. 
Markham,  170  Ala.  278,  54  South.  236,  evin- 
ces no  Intent  to  depart  from  the  rules  of  taw 
reiterated  in  Bloragne  v.  City  of  Gadsden, 
supra.  Indeed,  it  la  quite  dear  from  a  ctm- 
sideratlon  of  the  (pinion  in  Merchant  t. 
Markham,  that  the  conclusion  there  givm 
effect  was  predicated  of  the  particular  facts 
presented  In  that  case.  The  case  of  Trump 
V.  McDonnell.  120  Al%.  200,  24  South.  353.  in- 
volved tbe  right,  claimed  In  virtue  of  ad- 
verse use,  of  a  private  way,  and  is,  hence, 
without  application  in  this  instance. 

[4]  In  accordance  with  the  autborltr  of 
Jones  V.  Bright,  140  Ala.  268,  87  South.  79, 
and  Duy  t.  Ala.  Western  By.  Co.,  176  Ala. 
162,  174.  et  seq.,  67  South.  724,  Ann.  Cas. 
1014C,  1119,  it  must  be  held  under  this  evi- 
dence that  the  complainant  has  suffered  in 
her  property  special  -inJniieB  In  consequence 
of  tbe  pntdic  nuisance  created  by  putting 
these  (^wtnu^lonB  In  tbe  pnNic  highway. 

It  results  from  these  considerations  that 
the  decree  appealed  from  la  grounded  in  er- 
ror,  and  must  hence  be  reversed.  The  cause 
Is  remanded  that  tbe  court  below  may  pro- 
ceed, according  to  Its  pracClees,  to  «Ave  effect 
to  the  cracluslon  we  have  stated. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  8ATRS  and 
OABDNBR,  JJ..  concur. 

On  Rehearing, 

McGLELLAN,  J.  Hie  court  has  given  due 
consideration  to  the  conten^ons  presented  by 
solicitor  for  app^Iee  in  support  <tf  the  ap* 
plication  for  rehearing.  This  court  did  not 
undertake  In  its  decree  to  define,  on  the  soli, 
the  location  of  the  south  line  of  the  roadway 
in  question.  It  was  and  Is  content  to  direct 
the  court  below  to  proceed,  according  to  its 
practices,  to  particularly  define  a  line  coin- 
cident with  tbe  line  established  by  the  "old 
fence."  If,  on  further  consideration,  the 
court  below  should  attain  tbe  conclusion  tbat 
the  "old  fence  row,"  defining  the  south  line 
of  this  roadway,  did  not  extend  from  end  to 
end  of  the  "lane,"  then  it  will  ascertain  what, 
with  respect  to  that  part  of  the  south  ]ine 
of  the  roadway,  has  been  actually  used  as  a 
roadway  for  20  years  or  more,  and  thereupon 
extend  the  line  fixed,  as  stated,  by  the  "old 
fence.**  It  is  not  intended  to  indicate  tbat 
on  the  record  hero  the  line  of  the  "old  fence" 
did  not  mark  tbe  entbre  south  line  of  the 
roadway.  If  any  part  of  tbe  .newly  con- 
stmcted  fence  of  tbe  apptilee  encroacbes  up- 
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on  tbe  south  line  of  the  roadway  as  tbna  de- 
ttned,  the  coart  should  effect  Its  removal. 
Application  denied. 

(199  Ala.  225)  «=™ 

LOUISVILLB  &  N.  B.  CO.  t.  BOOOS. 
(8  DiT.  928.) 

(Snjirenie  Court  of  Alabama.    Jan.  18,  1917. 
Beheazing  Denied  Feb.  IT.  1917.) 

1.  ETXDEnCB  ^S>346a)— PVSLIG  SeBVIOE  COU- 
UIS8I0N  ObDEB&— AUTHENTICATION. 

Where  certified  copies  of  aUeged  Public 
Service  CommissioQ  orders  authoriziugr  railway 
to  charge  extra  paaeeoger  fare  where  no  ticket 
is  purchased  were  vague  and  indefioite  and  im- 
properly authenticate,  they  were  properly  ex- 
cluded as  evidence  in  action  for  qeeung  pas- 
senger. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  1302-1314,  1331-1343.] 

2.  Evidence  ^=»44~Judioiai,  Notice— Pub- 
uo  Service  CoMuission— Secbbtabt. 

Although  the  court  may  take  Jndidal  notice 
that  oDe  authenticating  certified  copies  of  Pub- 
lic Service  CommisBion  orders  is  its  secretary, 
where  no  date  is  stated,  the  court  cannot  judi- 
cially know  that  the  petsut  named  was  then 
Its  secretary. 

[Ed.  Note.— For  other  casea,  mm  Evidence, 
Cent.  Dig.  I66J 

8.  EviDBNCB  4s»164— Ejection  or  Passen- 
ger-Evidence or  Rule. 
If  a  railway  company  has  adopted  written 
or  printed  rules  charging  extra  passenger  fare 
where  no  ticket  is  purchased,  they  should  be 
produced  when  relied  upon  In  action  by  passen- 
eer  for  wrongful  ejection. 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Cent.  Dig.  H  646.  «7J 

4.  Tbial  «=»252(10)— EjEcmoN  ot  Pabsbngeb 

— iNSTBDCnoN— CONFOBlilTT  TO  EVIDENCE. 

Where  defendant  railway  cconpany  in  action 
for  Meeting  a  paasengor  fiUud  to  prove  its  rule 
charging  extra  faire  where  no  ticket  is  purchas- 
ed, it  was  not  necessary  to  instruct  jnry  npiHi  a 
controversy  as  to  plaintiff's  opportunity  to  pur^ 
chase  a  ticket;  this  being  immaterial. 

[Ed.  Note.— For  other  eases,  see  Trial.  Cent. 
Dig.  S  608.] 

6.  Cabbibbb  «=>381(4)— Ejection  or  Passbn* 

QBK— SirmCIENCT  OP  BVIDENCB. 
Evidence  held  sufficient  to  warrant  passen- 
ger's recovery  for  ejection  from  defendant's  rail- 
way train  for  nonpayment  of  additional  fare  de- 
manded where  no  ticket  was  purchased. 

0.  Appeal  and  Ebbob  ^870(9)— Review— 

Amount  or  Rbcovbbt. 
Where  compensatory  damages  awarded  pas- 
senger for  wrongful  ejection  was  claimed  exces- 
sive in  motion  for  new  trial,  the  court's  action 
overruliug  such  motion  is  reviewable  on  aiH 
peal  from  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig,  f  8407.] 

7.  CuRiBBS  4=»3S2(T)— Ejection  or  Passbn- 
GEB— Excessive  Dauaqes. 

In  action  for  damages  resulting  from  con- 
ductor's insistence  that  passenger  get  off  upon 
his  refusal  to  pay  additional  fare  demantied, 
where  no  ticket  nad  been  purchased,  compelling 
plaintiff  to  walk  a  mile  and  wait  a  half  hour  for 
another  train,  fnxu  which  he  suffered  no  harm- 
ful coDSeouences,  a  verdict  of  $260  will  be  re- 
duced to  $!5. 

tEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1490.] 


8.  Cabbiebs  «s>382(7)— EjEonoN  or  Passen- 
GEB— Excessive  Dahaobs— Huhiuation. 
Where  passenger  refused  to  pay  16  cents 
additional  fare  demanded  and  told  conductor  he 
would  have  to  forcibly  put  the  passenger  off, 
and  that  he  would  majie  a  teat  case  of  it,  ana 
was  evident^  laying  the  foundation  for  a  law- 
suit, plaintiff  was  not  damaged  to  amount  of 
$250  by  his  humiliation,  where  he  suffered  no 
actual  injury  beyond  having  to  walk  a  mile 
and  to  wait  a  hsJi  hour  for  another  train. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  (  1490.] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  by  Clayton  Boggs  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals  to 
Court  of  Appeals,  which  transferred  the 
cause  under  Acts  1911,  p.  450,  8  6.  Revers- 
ed and  remanded  conditionally. 

Eyster  St  Eyster,  of  New  Decatur,  tat  ap- 
pellant Wert  &  Lynne,  of  Decatur,  for  ap- 
pellee. 

SATRE,  J.  [t]  The  effort  to  certify  the 
copies  of  the  alleged  orders  of  the  Railroad 
or  Public  Service  Commission,  the  effect  of 
which  were  to  allow  railroad  companies  to 
charge  15  cents  over  and  above  tbe  price 
of  a  ticket  to  passengers  boarding  trains 
without  a  ticket  at  a  station  where  a  ticket 
office  Is  maintained,  was  formless,  vague, 
and  indefinite  in  its  reference  to  the  matter 
it  was  probably  intended  to  certify. 

[2]  Moreover,  and  this  is  more  material, 
the  papers  offered  in  evidence  were  authen- 
ticated by  tbe  dateless  oertiflcates  of  "At- 
tlcoB  MulUn,  Secretary."  Tbe  oonrt  may 
know  judicially  that  Attlcos  Mullin  is  secre- 
tary  of  the  Railroad  CommieslfHi  or  its  suc- 
cessor, tbe  Public  Service  Ctanmisslon,  and 
has  been  for  some  time,  bat  the  coort  can- 
not know  that  he  was  aach  secretary  at  tbe 
unknown  time  when  the  certificates  were 
made^  and  bence,  for  angbt  appearing,  tbey 
were  the  cerUflcates  of  a  private  person 
charged  with  no  daty  or  aatborlty  in  reqiect 
of  tbe  records  of  the  commigaton.  nierefore 
we  will  not  predicate  error  of  tbe  trial 
court's  action  in  excluding  the  so-called  cer- 
tlflcate  offered  in  evidence     the  defendant. 

£S]  If  tbe  defendant  bad  adopted  a  writ- 
ten or  printed,  rule  to  the  same  effect,  tbe 
written  or  printed  rale  should  have  been 
produced,  or  its  absence  accounted  for.  U 
ft  N.  R.  B.  Go.  T.  Orr,  91  Ala.  602, 10  Boutb. 
167. 

[4,  E]  There  being  no  competent  evidence 
of  tbe  rule  upon  whidi  defendant  relied  to 
justify  its  ejection  of  plaintiff  from  its 
train,  tbe  case  was  left  to  rest  apon  the  un- 
diluted proof  that  defendant  ejected  plain- 
tiff for  tbe  reason  that  plaintiff,  who  goc 
on  the  train  without  a  ticket,  refused  to 
pay  for  bis  passage  IB  cents  in  edition  to 
the  regular  tldcet  rate.  Plaintifl  bad  alleg- 
ed and  undertook  to  prove  that,  though  be 
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went  to  tbe  statlOD  In  time,  he  bad  no  op- 
portnnltT  to  parehaae  a  ticket  before  tbe 
departure  of  bis  train,  for  the  reason  that 
the  ticket  office  was  not  attoided  by  an 
agent.  Defondant  bavlng  foiled  In  its  ef- 
fort to  get  before  the  jury  evidence  of  tbe 
role  aotborlzing  conductors  to  collect  tbe 
extra  15  cents,  this  ocmtrorersy  as  to  plaln- 
tlfTs  (^vportnnlty  to  purchase  a  ticket  be- 
came Immaterial,  and  tblB  evldoitly  was  tbe 
view  taken  by  tbe  trial  Judge  in  Instructing 
the  Jury.  On  the  undletpnted  focts  and 
oonrf s  diarge  plaintiff's  recovery  was  In- 
evttable,  and.  Indeed,  upon  proper  TequeBt, 
tbe  court  ml^t  well  have  given  tbe  general 
affirmative  charge  for  plaintiff.  Kennedy  v. 
Blrmingbam  Bwy..  138  Ala.  226,  36  South. 
106;  Bvans  v.  M.  &  C.  B.  R..  56  Ala.  246.  28 
Am.  Bep.  771. 

[B]  However,  tbe  complaint  claimed  com- 
pensatory damages  only,  and  tbe  evidence 
went  for  enough  to  show  that  there  was  a 
bona  flde  insistence  tm  tbe  part  of  deftod- 
ant's  condnctOT,  who  did  not  know  what  may 
have  happened  at  the  statloa,  that  plalnUff 
was  liable  for  the  10  cents  extra.  The  Jury 
were  Instructed  (bat  tb^  ml^t  award  dam- 
ages for  compensation  only,  niey  awarded 
$250,  and  upon  the  motion  for  a  new  trial 
defendant  took  tbe  point  that  this  award 
was  excesrive.  Tbe  action  of  the  court  In 
overruling  tbe  motion  Is  subject  to  review 
on  Uils  aiqwal  foom  the  Judgmrat  rendered 
oh  the  Jury's  verdict  Henry  v.  Goucb,  132 
Ala.  670.  31  Sooth.  463. 

[7]  By  being  put  off  the  train  plaintiff  was 
rompelled  to  walk  a  distance  tbe  maximum 
(Estimate  of  which  did  not  exceed  one  mile. 
Within  a  half  hoar  he  cauf^t  another  train 
II  nd  was  carried  to  bis  destination,  14  miles 
away.  He  does  not  appear  to  bave  suffer- 
pd  any  other  harmful  consequences  from  bis 
walk.  By  fair  inference  be  suffered  none 
other.  On  these  focts.  without  more,  he  was 
not  entitled  to  recover  the  sum  of  9260  as 
fompensation:.  See  Ih  &  17.  B.  B.  v.  Sanders, 
T  Ala.  App.  547,  61  South.  482. 

[S]  But,  It  is  suggested,  he  suffered  humil- 
iation and  mental  distress  by  being  ejected 
from  defendant's  train  in  the  presence  of 
other  passengers.  The  damages  awarded, 
If  referred  to  this  theory  of  plaintiff's  In- 
jury, were  still  excessive.  It  is  entlr^  clear 
on  his  own  showing  that  plaintiff  was  not 
averse  to  such  proceedings  as  would  give 
htm  the  chance  for  a  lawsuit  He  said  to 
the  conductor: 

"You  nut  me  off  and  I  yriU  make  a  test  case 

of  this.'* 

And  either  plaintiff  or  bis  brother,  who 
was  with  blm,  said: 

"We  will  get  some  tasmef  out  of  tbe  company 
or  your  damned  Jtrii,  one  wr  the  other." 

Be  testified: 

"I  told  bim  [the  conductor]  he  would  have  to 
take  bold  of  me  to  assist  me  ot,  make  some 
effort  to  put  me  off  in  a  amall  way.    He  did 


not  use  force  enoagh  to  hart  me.  My  brother 
and  I  got  off  the  train." 

Evidently  plaintiff  was  laying  the  predi- 
cate for  an  action  for  a  wrong  which  he 
feared  mif^t  not  be  as  complete  .as  he  de- 
sired. The  alleged  humiliation  and  mental 
distress,  avoidable  by  the  payment  of  15 
cents,  but  which  plaintiff  thus  invited,  could 
hardly  have  damaged  plaintiff  to  the  amount 
assessed  by  tbe  Jury.  Onr  Judgment  is  that 
$26  will  properly  redress  the  wrong  plain- 
tiff claims  to  bave  suffered,  and  on  this  Judg- 
ment tbe  cause  will  proceed  as  provided  by 
the  act  of  September  IT,  1015  (Acts  1016. 
p.  610). 

Tbe  assignments  of  error  are  numerous, 
but  we  have  said  enoiuh  to  dlsdoee  our 
opinion  tbat  there  was  no  error  committed 
at  the  trial  of  the  cause.  However,  the  rul- 
ing on  the  motion  for  a  new  trial  was  er- 
rcmeouB  for  tbe  reason  indicated. 

Beversed  and  remanded  conditionally. 

ANDEBSON.  a  J.,  and  HM3LELLAN  and 
6ABDNBB,  JJ..  concur. 

""""^  (U9  Ala.  218) 

BLACK  V.  BLACK.    (6  Div.  482.) 
(Supreme  Conrt  of  Alabama.    VA.  S,  1017.) 

1.  DiTOBCK  CS>130— DbCREK— 3  UFTIOIEWOT  OF 

Evidence. 

Evidence  showing  husband's  habits  as  to  uRe 
of  Intoxicants,  tlireatB,  and  vlol«iee  to  the  wife 
and  cravictlon  for  assault  and  battery  upon 
her,  held  saffident  for  granting  of  a  divorce  de- 
cree under  Code  1007,  §  8705,  allowing  such  de- 
cree for  hnsband's  cruelty. 

[fid.  Note.— For  other  cases,  sss  Divorce, 
Cent  Dig.  H  442-145.] 

2.  DxvoBCT  «a»60— 'Gohdohaxiok— Oomii- 

TIOnSD  OIT  HuBBAirn's  CiOHDOCr. 
G<mdonation  ijy  wife  because  of  ber  return 
to  husband  upon  his  promises  to  accord  ber 
proper  treatmmt  is  always  cMiditlfHied  upon  Us 
c(»idoct 

[Ed.  Note.— For  other  easss,  see  Divorce, 
Owt  Dig.  H  180-183.] 

3.  DivoBOK  •»49(^  — GoirnoNATioir—AoTS 

CONBTITUTINO. 
Where,  after  separattMi  for  buBband's  cruel- 
ty, tbe  wife  returned  and  lived  with  bim  for 
two  months  upon  bis  promise  to  accord  her 
pr<ver  treatment  which  promise  was  not  kept 
there  was  no  such  condonation  as  will  defeat  Uie 
allowance  of  divorce  decree  to  her. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  176.] 

4.  DiVOKCB  «=>240<6)  —  PnUANXnT  AUVONT 

— ExcBssivB  Amount. 
Where  husband,  aged  47,  owned  a  farm 
worth  over  $1,000,  a  store  worth  over  $SO0.  and 
live  stock,  ell  unincumber^  and  had  an  in- 
come between  $600  and  $1,000,  and  wife  own- 
ed a  small  farm  given  her  by  ber  father,  award 
of  $300  annually  as  alimony,  held  not  excessive 
where  the  decree  was  left  subject  to  modifica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Divwoe,  Cent 
Dig.  M  eiS.  680.] 

Appeal   from    (Chancery   Court  Lamar 
County;  James  E.  Horton,  Jr.,  Chancellor. 
Suit  by  Cora  Black  against  J.  B.  Blade' 
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Decree  for  plalnUlt  and  defendant  anieala. 
Afflrmed. 

Snlt  by  the  wif6  against  the  hnidnnd  fi>r 
diTorce^  on  the  gronnd  of  drunkenness  and 
crnel^,  and  for  alimony,  ln<diidlng  reason- 
able attorney's  fees.  The  chancellor  retain- 
ed foil  control  over  the  cause,  ordering  that 
the  decree  be  sobject  to  change  or  modifica- 
tion as  to  cnatody  of  the  children  and  the 
amount  and  manner  of  payment  of  alimony 
as  the  court  may  dean  proper  in  the  fature. 

There  was  evidence  tending  to  show  the 
haMts  of  respondent  as  to  the  use  of  Intoxi- 
cants and  as  to  acts  of  violence  upon  the 
wife,  cruel  threats,  eta,  and  that  he  was 
conrlcted  and  fined  in  the  county  court  for 
assault  and  battery  upon  bis  wife.  Tbeie 
was  also  evidence  to  show  that  the  respond- 
ent owned  216  acres  of  land,  variously  esti- 
mated to  be  worth  from  $1,000  to  $2,000.  on 
which  was  located  his  home  and  a  store- 
house In  which  he  conducted  a  mercantile 
business  worth  from  $SO0  to  $1,200.  He  also 
owns  some  live  stock,  wagons,  bnggles,  etc., 
all  of  which  property  appears  to  be  unin- 
cumbered. B^pondent  Is  also  engaged  in 
farming  and  In  the  active  practice  of  the 
medical  profession,  and  the  chancellor  con- 
cluded that  his  annual  Income  exceeded  $500, 
but  was  "probat)ly  less  than  $1,000." 

The  complainant  owns  a  small  form  ad- 
joining that  of  ber  husband,  given  her  by 
her  fother,  and  she  la  now  residing  witti  her 
fattier. 

From  the  decree  rendered  in  favor  of  com- 
plainant, the  respondent  appeals. 

J.  0.  Milner,  of  Yemoa,  for  appellant. 
Walter  Nesmltb,  of  Temon,  for  appellee. 

OABDNEB,  J.  [1]  The  complainant  In  the 
court  below  was  awarded  a  divorce  on  the 
gronnd  of  cruelty,  nndw  the  provisions  of 
section  3705  of  the  God&  A  discnsedon  of 
the  evidence  would  serve  no  good  purpose, 
and  on  the  contrary  would  but  bring  Into 
bold  relief  the  details  of  the  domestic  unhap- 
plnees  of  these  parties.  Suffice  It  to  say,  the 
evidence  In  this  record  has  been  most  care- 
fully considered,  and  we  have  reached  the 
conclusion  that  there  is  no  Just  reason  for 
disturbing  the  decree  of  the  court  below. 

[2,  3]  Mu(^  stress  Is  laid  by  counsel  for 
appellant  on  what  they  term  a  condonation 
on  the  part  of  the  wife,  because  of  her  re- 
turn to  her  husband  and  living  with  him  for 
more  than  two  months  after  having  left  him 
on  account  of  his  cruel  treatment  of  her. 
It  is  well  recognized  that  in  cases  of  this 
character  condonation  Is  always  conditional. 
We  are  persuaded  that  at  the  time  of  the 
first  scparatiim  the  husband  went  to  the 
wife  for  the  purpose  of  having  her  return  to 
blm.  and  that  on  solemn  promise  on  his  part 
that  she  wonld  be  accorded  proper  treatmtot 
she  was  persuaded  to  go  back  with  him,  and 
that  after  her  return  tibese  promises  were 


not  kept.  We  do  not  quote  Uie  Twwpiwgif,  but 
are  convinced  that  what  was  said  fta  Beese 
V.  Beese.  2S  Ala.  785,  and  Turner  v.  Turner, 
44  Ala.  437,  upon  the  question  of  condonation 
In  cases  of  this  character  is  fnlly  applicable 
here. 

[4]  It  Is  insisted  by  counsel  for  appellant 
that  the  amount  awarded  as  permanent  ali- 
mony Is  excessive.  The  above  statement  of 
the  case  suffices  as  a  general  outline  of  the 
evidence  upon  wtddx  the  diancellor  based 
this  allowance,  and  Ihe  court  below  retains 
omtrol  over  the  cause  for  any  modification 
of  the  same  j^ould  justice  require  it. 

The  respondent  Is  47  years  of  age ;  he  is 
engaged  in  farming,  merchandirine.  and  in 
the  active  practice  of  medicine.  His  indebt- 
edness appears  to  be  very  small,  with  no  in- 
cumbrances upon  any  of  his  property.  The 
chancellor  concluded  that  "his  annoal  income 
exceeds  $500,  but  that  it  Is  probably  less  than 
$1,000."  We  are  well  convinced  on  consid- 
eration of  the  evidence  that  the  award  of 
$200  a  year  alimony  should  not  be  disturbed 
as  excessive. 

The  decree  of  the  court  below  will  be  af- 
flrmed. 

Affirmed. 

ANDEBSON,  C.  J,  and  McCLBIiLAN  and 
SAYBE,  JJ.,  concur. 


(1»  AU.  US) 

NANOE  T.  WALKER,   a  Dir.  910) 

(Supreme  Court  ol  Alabama.    Jan.  18,  1917. 
On  Behearing  Feb.  IB,  1917.) 

1.  Advkbbb  Possession  <8s»7<^— Govxsn- 
mbnt  lavd— aoqvisitioii  ot  tltlb— papkb 
Trrta, 

Where  title  to  land  was  In  the  government 
while  plaintifl  bad  possession  under  color  of  ti- 
tle, and  never  passed  out  of  it  until  the  issuance 
of  defendant's  patent,  plaintUE  had  no  paper  tl< 
tie,  and  did  not  acquli«  title  by  adverse  i>osses- 
sion. 

[Ed.  Note^For  other  cases,  see  Adverse  Pos- 
session, Cent  XMg.  i  84.] 

2.  EjEonoNT  «=>10— Basis  or  Becoveby— 
COLOB  OF  TnxE. 

One  claiming  prior  oossession  under  color  of 
titie  can  recover  in  ejectment  against  a  tres- 
passer, but  when  defendant,  not  a  trespasser, 
holds  nnder  color  of  title,  and  shows  titie  out 
of  the  government  in  a  party  with  whom  plain- 
tiff does  not  connect  himself,  plaintiff  cannot  re- 
cover merely  on  strength  of  previous  possession 
under  color  of  title. 


(Ed.  Note.— For  other 
Cent.  Dig.  SS  SO^] 


BJeetment, 


3.  Deeds  4=9116— CoNSTBtronon  —  SiTBsi- 
qUENTLT  AcquiBED  TnXE. 
Deed  conveying  "all  my  right,  titie^  Interest, 
estate,  claims,  and  demand,  both  at  law  and  in 
equity,  as  well  as  In  possession  or  in  expectancy 
of,  in,  and  to  all  that  certain  farm,"  etc,  incluci- 
ed  and  conveyed  a  subsequently  acquired  title  to 
the  land. 

Ed.  Note.-~-For  other  cases,  see  Deeds,  Cent 
g.  S  330.] 
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4.  JusncES  or  the  Peace  «=»75(1)— Title  to 
Land— Tbahsfeb  to  Oikouit  Coubt— Peti- 
tion BY  DErBNDANT. 
Iq  order  for  defendant  to  remove  an  action 
of  forcible  entry  and  unlawful  detainer  into  the 
circuit  court  under  Code  1907,  |  4283,  under  a 
jwtition  to  try  title,  defendant  must  aver  and 
prove  a  peaceable  entry  on  the  land  under  claim 
of  title  thereto,  and  uie  fact  that  defendant's 
father  had  a  life  estate  in  the  land  and  was 
primarily  entitled  to  Uie  possession,  did  not 
preclude  him  from  showing  that  plaintiff  had  no 
title,  and  did  not  deprive  him  from  being  a  bona 
fide  claimant,  so  as  to  prevent  him  from  resort- 
ing to  flection  4283,  and  thus  pnttlng  plaintiff 
tm  proof  of  hia  title. 

[Ed.  Note.— For  other  caaea,  aee  Juslices  of 
the  Peace,  Cent  Dig.  |  243.] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Ejectment  by  Roawell  S.  Nance  against 
Robert  Q.  Walker.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

The  action  was  originally  for  forcible 
entry  and  detainer,  and  was  removed  to  the 
drcnlt  court  by  defendant,  under  the  statute 
as  one  claiming  to  have  entered  upon  tbe 
land  peaceably  and  under  claim  of  title 
thereto.  The  evidence  shows  a  chain  of  title 
In  pontiff  from  Shreve  to  Handle,  mortgage 
from  Handle  to  Mastin,  foreclosure  and  pur- 
chase by  Margaret  R.  Handle,  deed  from 
Mastin  to  Handle,  and  a  deed  from  Margaret 
Handle  to  Nance;  also  possession  by  these 
parties,  and  Uiat  on  August  12,  U12,  defend- 
ant was  found  on  the  lands  by  agents  of 
Nance,  and  ordered  off  and  from  further 
cutting  of  the  timber,  and  defendant's  re- 
fusal to  get  <rff  same : 

"Well,  how  are  yon  going  to  stop  mef  Ton 
have  got  to  have  Btunething  more  severe  than 
that" 

—or  words  to  that  effect.  The  evidence  of 
defendant  tended  to  show  that  he  was  the 
son  of  Ella  Vincent  Walker  and  Gyms  P. 
Walker;  that  Ella  Vincent  Walker  was  the 
daughter  of  Qlovina  Kennedy,  who  was  the 
daughter  of  Joseph  P.  Kennedy;  patent  of 
United  States  to  Henry  Weathers,  dated 
March  15,  1913 ;  deed  from  Henry  Weathers 
to  Joseph  Kennedy,  February  16,  1819;  will 
of  Joseph  Kennedy  April  9,  1824,  devising  in 
general  terms  all  property  to  his  wife  for  life, 
with  remainder  to  his  children  Glovina,  Os- 
car, and  Louise.  The  proof  farther  showed 
that  Cyrus  C.  Walker,  the  father  of  defend- 
ant, and  husband  of  Ella  Vincent  Walker, 
tbe  daughter  of  Glovina  Kennedy,  was  living 
at  the  time  of  defendant's  entry.  After  get- 
ting possession  of  the  land  in  1912,  Walker 
attempted  and  perfected  a  patent  to  the  lands 
from  the  government  throu^  tbe  equity  at 
Henry  Weathers  who  had  originally  made 
the  entry. 

Bestor  A  Toung,  of  Mobile,  for  appellanL 
Ervln  &  McAleer,  of  Mobile,  fbr  appellee. 

ANDERSON,  O.  J.  This  waa  originally  an 
action  of  forcible  entry  and  unlawful  detain- 


er, and  was  transferred  to  the  drcnlt  court 
under  a  petition  to  try  title  as  provided  by 
tbe  statute  (section  4283  of  the  Code  of  1907) 
by  one  claiming  to  have  entered  upon  tbe 
land  peaceably  and  under  claim  of  title 
thereto. 

[1]  Tbe  appellant  proved  a  prior  posses- 
sion under  color  of  title  to  the  land  sued  for, 
but  as  the  title  to  the  same  .was  in  the 
government  during  that  time  and  never  pass- 
ed out  of  it  until  the  Issuance  of  tbe  patent 
in  1913,  he  had  no  paper  title,  and  did  not 
acquire  title  by  adverse  possession.  Nelson 
V.  Weakley,  177  Ala.  131,  69  South.  157; 
Swift  V.  Williams,  162  Ala.  147,  60  South. 
123. 

[21  It  Is  true  that  one  claiming  a  prior 
possession  under  color  of  title  can  recover  in 
ejectment  against  a  trespasser,  yet  when 
tbe  defendant  is  not  a  trespasser,  but  holds 
under  color  of  title  and  also  shows  title  out 
of  the  government  in  a  party  with  whom  the 
plaintiff  did  not  connect  himself,  the  plain- 
tiff, in  order  to  recover,  is  required  to  estab- 
lish his  title,  and  cannot  recover  merely  npoo 
the  strength  of  his  previous  possession  under 
color  of  title.  Warten  v.  Weatherford,  191 
Ala.  31,  67  South.  667 ;  McCreary  v.  Jackson 
Lumber  Co.,  148  Ala.  247,  41  South.  822.  The 
plaintiff  not  only  failed  to  connect  himself 
with  tbe  patentee,  and  which  was  fatal  to 
his  title,  but  the  defendant  went  further 
than  was  necessary,  and  connected  himself 
therewith. 

[3]  It  is  true  that  the  deed  from  Henry 
Weathers  to  the  defendant's  grandfather  was 
made  long  before  the  issuance  of  tbe  patent 
to  Weathers  and  his  heirs,  but  we  think  that 
the  said  deed  Is  bo  .worded  as  to  include  and 
convey  a  snbsequently  acquired  title  to  the 
land  in  question.   It  conveys: 

"AH  my  right,  title,  interest,  estate  dalma  and 
demand  both  at  law  and  in  equity  as  well  as  ia 
possession  or  in  expectancy  at,  in  and  to  all 
that  certain  farm,"  etc.  Qarrow  T.  Tony,  ISS 
Ala.  672,  06  South.  443. 

It  Is  In^ted  by  tiie  aivellant  that  the 
defendant,  Walker,  Is  In  no  position  to  In- 
voke fbe  statute  to  try  title :  First,  for  tbe 
reascm  that  at  the  time  of  his  entry  upon  the 
land  be  did  not  do  so  under  claim  of  title, 
as  the  title  was  in  the  government;  and, 
second,  that  even  if  he  has  title,  he  Is  not 
entitled  to  the  immediate  right  of  posses- 
sion, tor  the  reason  that  his  fftther  Is  still 
living  and  has  a  Ufe  estate  in  the  land  which 
tbe  said  defendant  inherited  frun  Ills  mother. 

[4]  It  Is  true  that  in  ordor  for  the  defend- 
ant to  remove  the  cause  Into  the  circuit 
court,  under  section  4288  of  the  Code  of  1907, 
he  must  aver  and  prove  a  peaceable  ratry 
upon  the  land  under  a  dalm  of  title  thereto, 
but  we  think  Out  these  fiacts  were  estabUsb- 
ed  without  dispute.  The  defendant  had  an 
inchoate  claim  or  equity  in  the  land,  wliidi 
ripened  Into  the  legal  title  ivton  the  sobse 
quent  issuance  of  the  patent  Tbe  fact  that 
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defendant's  faOier  bed  a  life  estate  In  tbe 
land  and  was  primarily  entitled  to  the  posses- 
sion might  be  a  barrier  to  a  recovery  by  this 
defendant  If  he  was  the  plalnUlT  In  an  action 
of  ejectment,  but  would  not  preclude  him 
from  showing  in  this  action  that  the  present 
plaintiff  bad  no  title,  and  did  not  deprive  him 
from  being  a  bona  fide  claimant  of  title  bo 
as  to  prevent  him  from  resorting  to  section 
4283,  and  thns  patting  the  plaintiff  npon 
proof  of  his  title.  The  case  of  Mallon  r. 
Moog,  121  Ala.  303,  26  South.  583,  Is  not  In 
conflict  with  this  holding.  We  think  that 
the  real  effect  of  that  holding  Is  that  one  who 
enters  as  a  bare  trespasser  cannot  invoke  the 
statute,  even  If  be  snbsequently  acquires  a 
right  or  title  to  tbe  land,  but  do  not  think 
that  It  was  meant  to  hold  that  one  who  en- 
tered under  a  claim  of  title,  whether  a  com- 
plete legal  one  at  tbe  time  or  not,  was  not 
entitled  to  invote  the  statute,  simply  because 
the  claim  of  title  under  which  he  entered 
was  not  complete  or  perfected  until  after  the 
entry. 

The  Judgment  of  tbe  circuit  court  is  af- 
flnneda 
Affirmed. 

McCLEIXAN.  SATBB,  and  OARDNBB, 
JJ.,  concur. 

On  Rehearing. 

AMDBBSON.  G.  J.  It  Is  suggested  upon 
rehearing  tbat  the  court  did  not  take  suffi- 
cient notice  of  the  Insistence  ot  counsel  for 
appellant,  that  tbe  appellee  was  not  author- 
ized to  try  the  title  to  the  land  under  the 
statute  Cor  the  reason  that  he  entered  by 
force,  or  If  be  ottered  peaceably,  he  forcibly 
wllbbeld  tbe  land.  We  reipeat  that  the  record 
does  not  dlsdose  such  a  forcible  entry  or 
forcible  wltbholdlng  of  tbe  land  aa  to  pre- 
dude  appdlee  from  tbe  benefit  of  tbe  statute 
for  remoTal  of  tbe  cause  to  the  drcnit  court 
for  tbe  purpose  of  tryb%  title. 

It  la  next  urged  tbat  t^  holding  tbat  the 
deed  from  Henry  Weatbeia  cooT^ed  an  ex- 
pediuu?  was  In  direct  conflict  with  tbe  case 
of  Derrick  t.  Brown,  66  Ala.  16B.  Thia  point 
was  so  decided  upon  the  anttaort^  of  Oar- 
row  V.  Toxey,  188  Ala.  572,  66  Soutb.  443. 
We  do  not  understand  tbat  tbe  opinion  In 
the  case  at  bar,  or  the  (me  in  tbe  Garrow 
Case,  supra,  held  that  tbe  deeds  considered 
were  warranty  deeds,  as  distinguished  from  a 
quitclaim,  but,  notwithstanding  they  may  not 
have  amounted  to  a  warranty  because  quail- 
fled  by  the  word  "quitclaim,"  still  they 
expressly  conveyed  an  estate  In  the  land  In 
expectancy.  The  holding  in  the  Derrick  Case, 
supra,  merely  Is  that  tbe  deed  was  a  qnlt- 
claim,  notwithstanding  the  use  of  tbe  word 
In  "expectancy"  as  well  as  In  possession,  but 
the  court  did  not  there  hold  that  the  deed 
did  not  or  .would  not  operate  to  convey  the 
expectancy  of  the  grantor,  and  said  case  is 


easily  reconciled  with  the  present  holding. 
Indeed,  the  opinion  In  the  Derrick  Case,  su- 
pra, in  speaking  of  tbe  conveyances,  says : 

"They  conveyed  no  title  other  tiian  that  they 
ownedt  legal  or  equitable,  in  possrasion  or  in  ex- 
pectancy. 

Rehearing*  denied. 

McGLIETiLAN,  SAYBB,  and  GARDNER, 
JJ.,  concur. 


(1»  Ala.  2G0) 
BAINS  V.  DANE.   (6  Dir.  899.) 
(Sapreme  Court  of  Alabama.    Feb.  8,  1917.) 

1.  liANDLOBD  ANO  TSNANT  «=>150(1)  —  R»- 

PAiRs— Duty  to  SIake. 
In  the  absence  of  agreement  between  tbe 
parties,  a  landlord  need  not  keep  the  demised 
premises  in  repair. 

[Ed.  Note.— For  other  cases,  see  liandlord  and 
Tenant,  Cent.  Dig.  (  536.] 

2.  Landlobd  and  Tenant  ^»166(4)  •-  Re- 
pairs—Durr  OF  Lanulobo. 

Where  a  landlord  voluntarily  at  the  ten- 
ant's request  nndertakes  to  make  repairs,  he  la 
liable  for  icjaries  which  may  result  from  the 
negligent  manner  in  which  tbe  work  is  done, 
even  though  not  bound  to  make  such  repairs. 

[Ed.  Note^EVtr  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  i  6S0.] 

8.  Maoter  and  Sbbtant  <Bss>31{^Injubt  to 
Third  Pessons— Independent  Contbactob. 
Where  the  ageot  of  the  lessor  on  tbe  request 
of  the  lessee  agreed  to  repair  the  roof  of  the 
demised  premises,  and  ordered  tbe  work  done  by 
a  reliiU)le  independent  contractor,  be  Is  not  liable 
for  injuries  to  the  tenant  or  her  property  re- 
sulting from  the  negligence  of  the  independent 
contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  fit  1241,  1244-1253,  12B5, 
1266.} 

4.  Appeal  and  Ebbob  <8=>84S(2>— Re  view- 
Questions  roB  Determination. 
Where  defendant's  motion  for  a  directed  ver- 
dict was  improperly  denied  as  to  one  count  of 
the  complaint  the  que^on  whether  tbe  evidence 
warranted  a  verdiet  against  defendant  on  the 
other  count  need  not  be  determined  on  appeal. 

[E!d.  Note.— For  other  casest  see  Appeal  and 
Error,  Cent  Dig.  }  3331.] 

Appeal  from  Olty  Court  of  Birmingham; 
J<dm  0.  Pns^,  Judge. 

Action  by  Sarah  Dank  against  H.  h.  Bains. 
From  a  Judgmmt  fOr  idalntiir,  defendant  aj^ 
peala.  Transferred  from  Court  of  Appeals 
under  section  6,  Acts  1911,  jk.  450.  Reversed 
and  remanded. 

In  the  first  count  of  the  complaint  the 
platnUff  (appellee  here)  sought  recovery  of 
damages  for  Injury  to  her  personal  property, 
and  also  to  her  person,  occasioned  by  a  rain- 
fall through  tbe  roof  of  the  bouse  she  occu- 
pied in  the  city  of  Birmingham.  Tbe  count 
alleged  that  the  defendant  was  the  agent  In 
charge  of  said  house  and  in  having  It  repair- 
ed he  "negligently  allowed  the  said  repalt 
work  to  be  so  negligently  done  that  said 
house,  or  a  portion  thereof,  was  not  covered, 
and  as  a  proximate  consequence  thereof  tlie 
rain  fell  upon  and  damaged  the  plainttflT*! 
personal  property,"  etc 
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In  the  second  count  It  Is  alleged  (bat  tbe 
defendant  "negligently  failed  to  promptly 
send  out  paper  or  otiier  coTerlng  for  said 
bonse,  as  it  was  bis  doty  to  do,  and  as  a 
proximate  conseQuence  thereof  the  rain  fell 
open  and  injured  her  perscHul  property," 
etc. 

By  way  of  special  pleas  the  defendant  set 
up  that  he  was  the  agent  for  one  McGhee, 
owner  of  the  property  referred  to  In  tbe  com- 
plaint, and  that  as  such  i^ent,  and  with  the 
consent  and  authority  of  tbe  owner,  he 
agreed  at  plalBtiCrs  request  to  put  a  new  roof 
on  the  house  and  contracted  with  the  firm 
of  Bates  St  Bumpus  for  the  work.  The  said 
firm  was  generally  reputed  to  be  reliable  and 
competent,  and,  b^ond  supplying  the  neces- 
sary material,  defendant  had  nothing  fur- 
ther to  do  with  the  job ;  but  the  contractors 
were  to  torn  the  completed  job  over  to  him 
as  agent  tot  tbe  owner,  and  said  firm  was 
responsible  as  independ«it  contractors  for 
any  negligence  d<me  or  permitted  while  the 
repair  work  was  being  prosecuted.  To  these 
pleas  demurrers  were  interposed  to  each 
count  separately  and  sererally  by  the  plain- 
tiff, and,  the  demurrers  being  overruled.  Is- 
sue wu  Joined  on  the  plea  of  the  general  Is- 
sue and  tbe  qwdal  pleas. 

The  erldence  was  wlthont  dispute  that 
tbe  defoidant  was  requested  by  plaintiff  to 
bare  tbe  new  roof  pat  em  the  house,  and 
that,  further  than  contracting  with  said  firm 
for  the  Job  and  fnmishlng  the  necessary  ma- 
terial, defendant  bad  notblng  more  to  do 
with  It  He  gare  the  orda  tor  the  material 
to  be  sent  to  tbe  premises  <m  June  26,  1914. 
and  the  work  was  b^nn  on  the' morning  of 
July  2d  thereafter.  The  reliability  of  the 
Ann  from  whidi  said  material  was  ordered 
was  not  gnestloned  at  tbo  trial,  and  likewise 
that  the  contractors  were  competoit  and  re- 
liable was  without  dispute.  When  the  work 
was  begun  the  sheeting  needed  was  already 
on  the  ground,  but  the  roofing  material  had 
not  then  arrived,  and  the  evidoice  showed 
that  while  the  roof  was  partly  unoovraed 
during  tbe  progress  <tf  the  woA  a  heavy 
rain  f^,  damaging  plainttlPs  i^nperty,  and 
also  causing  persraal  injuries.  It  was  with- 
out dlq^nte,  however,  that  the  roofing  mate- 
rial had  arrived  and  was  being  put  on  be- 
fore the  rain  fell,  and  it  was  also  undispiUed 
that  tbe  defendud  did  not  know  when  the 
contractors  were  to  begin  tiie  repair  work 
nor  that  they  had  begun  it  The  record 
shows  that  a  separate  suit  against  tbe  con- 
tractors, Bates  &  Bumpus,  is  now  pending. 

The  affirmative  charge  requested  by  the 
defendant  as  to  each  count  of  the  complaint 
was  refused,  and  motion  for  a  new  trial  de- 
nied. Verdict  and  Jnt^ment  for  plaintiff, 
and  d^endant  appeals. 

James  A.  WQtdiell,  of  Birmingham,  for  ap- 
pellant Frank  B.  Andres^  of  Birmingham, 
ftor  Qipellee. 


GARDNER,  J.  [1]  It  Is  a  well  recognlzp^ 
rule  in  this  state  that  In  tbe  absence  of  any 
agreement  t>etween  the  parties,  tbe  landlord 
is  under  no  obligation  to  keep  the  demised 
premises  In  repair,  and  that  the  rule  of 
caveat  emptor  applies  in  regard  to  leases 
Morgan  v.  Sfaeppard,  156  Ala.  403,  47  South. 
147;  Hart  y.  Coleman,  192  Ala.  447,  68 
South.  315;  Anderson  v.  Robinson,  182  Ala. 
615,  62  South.  612,  47  L.  R.  A.  (N.  S.)  330, 
Ann.  Cas.  1915D,  829. 

[2]  In  tbe  present  case  no  agreement  on 
the  part  of  the  landlord  to  keep  the  prem- 
ises in  repair  is  shown  to  have  existed,  and 
none  was  set  up  In  tbe  pleadings  in  tbe 
cause.  The  above-mentioned  rule  is  there- 
fore applicable  here,  and  the'  landlord  was 
under  no  obligation  to  make  the  repairs. 
Notwithstanding  this,  however,  if  he  volun- 
tarily, at  tbe  tenant's  request,  undertakes  to 
make  the  r^imlrs,  he  is  liable  for  any  In- 
juries which  may  result  to  tbe  latter  from 
the  negligent  manner  in  which  the  work  is 
done.  24  Cyc.  116;  1  Tiffany,  Laudlord  ft 
Tenant,  p.  008. 

[3]  The  genera]  rale  that  the  owner  or 
proprietor  Is  not  liable  for  the  negligent 
acts  oi  an  Independent  contractor  is  well 
established  in  tUs  state.  Chattahoochee  & 
G.  R.  B.  V.  Behrman,  136  Ala.  608,  85  South. 
132 ;  Massey  v.  Gates,  143  Ala.  248,  39  South. 
142 :  So.  Ry.  V.  Lewis,  166  Ala.  555,  51  South. 
746,  138  Am.  St  Rep.  77;  Montgomery  St. 
Ry.  V.  Smith,  146  Ala.  816,  39  South.  757. 
There  are,  of  course,  exceptions  to  this  gen- 
eral rule,  but  with  such  we  are  not  here 
concerned.  In  regard  to  Its  appllcatifm  to 
the  relationship  of  landlord  and  tenant  where 
tbe  repairs  on  leased  premises  are  commit- 
ted by  tbe  landlord  to  an  independent  con- 
tractor, Mr.  Tiffany,  in  his  work  on  Land- 
lord ft  Tenant  (volume  1,  p.  610),  says: 

general  role  is  that  for  the  acts  of  such 
contractor  not  under  the  control  of  his  employer 
the  latter  is  not  liable;  but  this  rule  is  subject 
to  a  number  of  exceptions,  the  extent  and  ap- 
plicatitm  ct  which  rsiae  questions  of  difficnity, 
and  the  oncertainty  and  confnsion  which  exists 
in  other  connections  in  this  respect  are  fully 
present  In  the  dedsions  rendered  as  between  tbe 
undlord  and  tenant** 

In  discussing  sndi  acepOoDB  tbe  author 
cites  many  authorities,  all  of  which  we  have 
carefully  enmined,  and  we  find  that  this 
case  does  not  come  within  any  well-recogniz- 
ed rule  of  exception.  The  general  rule  there- 
fore finds  appUcatlw  here. 

^at  Bates  ft  Bnmpua  were  indepoident 
contractors  is  dear  from  the  undisputed  evi- 
dence, and  this  'Was  so  recognised  by  the  trial 
court  Harris  v.  McNamara,  97  Ala.  181,  12 
South.  103 ;  B^nbllc  I.  ft  S.  Go.  r.  Imster, 
192  Ala.  SOI,  68  South.  SSS.  The  evidence 
shows  that  the  work  was  being  done  by  said 
firm  as  independent  contractoni,  and  if  there 
was  any  negligence  on  their  part  (a  ques- 
tion vpoia  whidi  we  would  indicate  no  <^)in- 
ioiO,  the  landlord  would  sot  be  UaUe  there- 
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for.  The  repair  work  wu  being  made  gratal- 
toody  <u  the  part  cX  the  landUard  at  the 
tenants  reqneat.  Itie  erUenoa  la  wttboat 
dlBpate  that  the  contractors  were  entirely 
competent  and  reliable.  DlBcnsslDg  a  case 
similar  In  principle,  and  after  referrli^  to 
the  general  mle  above  noted  as  to  immunity 
fr<»n  liability  on  the  part  of  the  owner  for 
negligence  of  an  In^pendrat  contractor,  the 
Supreme  Court  of  lUlnola,  In  Jefferson  v. 
Jameson  A  Morse,  16B  111.  188.  46  N.  B.  272, 
sold: 

"The  fact  that  appellee  waa  a  tenant  of  ap- 
peUant,  oceapying  the  bailding  where  the  re- 
pairs were  made,  does  not,  in  onr  opinion,  make 
tUs  case  an  exception  to  the  general  mle  hereto- 
fore annoanced.  Appellee  contracted  in  writing 
witii  appellant,  for  a  certain  consideration  there- 
in expressoi,  that  the  improvement  or  repairs 
might  be  made.  Having  agreed  that  the  repairs 
might  be  made,  it  occupies  no  better  position, 
so  far  as  its  right  to  recover  damages  is  con- 
cerned, than  a  stranger.  In  other  words,  after 
appdlee  contracted  that  the  work  might  be  done, 
it  snd  appellant,  so  far  as  the  work  was  con- 
eetned,  occupied  the  poiitioD  of  itrangers  to  each 
ofter.** 

The  first  count  rested  for  recovery  upon  the 
allegation  of  negligence  as  to  the  repair 
work.  As  before  stated,  this  work,  was  be- 
ing done  1^  Independent  contractors,  and  the 
pleaa  to  said  count  setting  up  Immunity 
from  llaUllty  for  this  reason  were  establish- 
ed without  conflict  It  results,  therefore*  that 
the  'aCBrmatlTe  charge  was  due  the  defend- 
ant as  to  count  1  of  the  complaint. 

[4]  As  the  cause  must  be  reversed,  we  need 
state  no  definite  ctmclusion  as  to  the  second 
count  of  the  complaint,  relying  upon  the  neg- 
ligence of  the  defendant  In  falling  to  prompt- 
ly have  the  rooflng  delivered  on  tbe  prem- 
ises. We  might  add,  bowerer,  that  the  evl- 
d«ioe  shows  that  the  material  was  iMrdered 
by  tbe  defendant  ftom  materialmen  whose 
reliability  was  not  Questioned  on  the  trial, 
and  tbe  order  was  made  several  days  before 
tbe  work  was  began.  Aside  firom  tbls,  the 
record  dlsdoses  that  the  rooflng  was  deliver- 
ed on  the  day  the  work  was  commenced,  and 
that  it  arrived  and  was  b^ng  put  In  place 
before  the  rain  fdL  It  nowhere  appears 
that  delay  in  the  repairing  of  the  not  was 
due  to  any  fallnre  on  defbndanCs  part  to 
more  promptly  deliver  the  rooflng  materlaL 
We  are  therefore  Inclined  to  the  view,  with- 
out expressly  deciding  the  same,  that  the 
evidence  found  In  this  record  in  support  of 
count  2  Is  of  too  uncertain  and  conjectural 
a  nature  upcm  which  to  rest  a  Judgment 
against  the  defendant  We  are  also  inclin- 
ed to  the  view,  though  this  is  unnecessary 
lo  be  decided,  that  the  demurrer  to  the  com- 
plaint taking  the  pcdnt  that  It  failed  to  al- 
l^e  by  what  right  or  authority  plaintiff  was 
occupying  the  house,  was  well  taken.  We 
merely  dlxvct  attenUon  to  this  questton  as  a 
matter  of  sheading. 


Tbe  Judgment  of  tbe  court  bdow  wm  b« 
reversed,  and  the  cause  remanded. 
Reversed  and  remaned. 

ANDERSOK,  C.  J„  and  McCJLELLAN  and 
SAYBE,  JJ.,  concur. 


(US  Ala. 

SBWELL  V.  SEWBLL.   (8  Div.  918.) 
(Supreme  Court  of  Alabama.    Feb.  8,  1017.) 

1.  EXECnrOBB  and  ADMINIBTaA.TORS  ^=358  — 

Action  bt — ADsnssiBitiTT  of  Kvtdekoe. 
Where,  upon  a  son's  death,  the  father  took 
posaessioQ  of  money  found  in  his  possession  and 
disposed  of  part  of  It  to  certain  persons,  in  ac- 
tion by  sons  administratrix  to  recover  it.  It 
was  error  to  refuse  to  allow  the  father  to  show 
that  the  money  actually  belonged  to  such  per- 
sons. 

DQd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  |  1876.] 

2.  Pbopbbtt  «ssO— Etidihci  as  to  Trru— 

POSSBSSIOIT. 

Possession  of  property  alone  and  wiuiout 
explanation  is  presumptive  evidence  of  owner- 
ship, which  may  be  overcome  by  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Property, 
Cent  Dig.  S  0;  Evidence,  Cent  Dig.  S 

3.  EXKCUTOBS  AND  ADinNlSTBATORa  <5=»59  — 

Pbopkmt  Pound  in  Decbdknt's  Posses- 

SION— Pbssumption. 
Personal  property  found  In  deesdeufs  pos- 
session or  under  his  control  at  time  of  death 
is  presumed  to  belong  to  him,  but  this  presump- 
tion is  rebuttable. 

[Ed.  Note.— For  other  eases,  see  E^utors 
and  Administrators,  Cent  Dig.  i  1875.] 

4.  ExxoUTOBB  and  Adhhizstbatobs  «=»214  — 
Action  bt— Aduibsibujtt  ov  Evidence. 

In  action  by  administrator  to  recover  money 
found  in  decedent's  possession  and  taken  by  his 
father.  It  was  proper  to  permit  the  father  to 
show  that  part  of  tbe  money  was  nsed  in  paying 
funeral  expense*. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admintstrators,  Onit  Dig.  |  7S6.] 
6.  EXEOUTOBS  AND  Adionistbatobs  ^»205(1) 

— AS6E^«— SbCPENSE  or  I/ASr  SlOKNESB. 
In  view  of  Code  1907.  2597,  2596,  provid- 
ing that  expenses  of  last  sickness  are  preferred 
claims  against  an  estate,  but  that  no  preference 
will  be  ^ven  among  debts  of  same  class,  if 
amount  foond  in  son's  possession  taken  by 
father,  part  of  which  was  paid  for  physicians 
summoned  before  it  was  known  the  son  was 
dead,  was  reasonable  and  necessary,  and  other 

S referred  claims  would  not  tie  prejudiced  there- 
y,  the  father  was  entitled  to  such  deduction. 
rBd.  Note. — For  other  cases,  see  Execntors  and 
Administrators.  Cent.  Dig.  {  782.] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  R  O.  Brlckell,  Judge. 

Action  by  Lattle  Sewell.  administratrix  of 
Lee  Sewell,  against  J.  W.  Sewell.  Judgment 
for  plaintiff,  and  defendant  appealed  to  Court 
of  Appeals,  which  transferred  cause  under 
Acts  1911,  p.  460.  S  S.  Reversed  and  re- 
manded. 

J.  H.  Irwin,  of  Moulton,  and  Sample  A  KU- 
pa trick,  of  Cullman,  for  aK>ellant  Ch^iault 
&  Downing,  of  Moulton.  for  appellee 

McCUSLLAN,  J.  [1-4]  Lee  Sewell.  appel- 
lee's intestate,  met  a  tragic  death.  On  his 
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person,  at  the  time  of  his  death,  was  about 
fl65  Id  money.  His  ftther  (appellant)  took 
It  Into  his  possession.  Later,  and  before  a 
personal  representative  was  appointed,  the 
ffttber  disposed  of  a  part  of  this  money  In 
a  manner  he  sought  to  dlsdose  through  testi- 
mony serviceable  for  the  purpose.  He  pro- 
posed to  show  that  $116  of  this  money  really 
belonged  to  Joe  Sewell,  who  had,  that  day, 
commissioned  intestate  to  carry  and  deliver  It 
to  Mr.  Puckett  at  Hartselle,  to  which  place 
intestate  was  en  route  when  he  was  killed; 
that  $5  of  the  amount  in  the  possessitm  of  in- 
testate was  money  really  belonging  to  appel- 
lant, also  delivered  to  Intestate  for  a  partic- 
ular purpose,  and  that  $7.50  of  the  fund  tal£- 
en  from  intestate's  person  was  used  by  the 
defendant  to  pay  physicians  who  were  sum- 
mon^ to  attend  intestate  and  who  were  on 
the  way  when  advised  that  intestate  had 
died.  The  court  refused  to  permit  the  de- 
fendant to  make  the  proof  Indicated,  though 
the  court  did  permit  the  defendant,  quite 
properly,  to  show  that  approximately  $46  of 
the  money  was  used  by  the  defendant  In  pur- 
chasing a  Coffin  and  in  paying  the  funeral 
expenses  for  the  burial  of  plaintiff's  Intestate. 
"Possession  of  property  alone  and  without 
explanation  is  evidence  of  ownerstiip;  but 
It  Is  the  lowest  species  of  evidence.  It  is 
merely  presumptive,  and  liable  to  be  over- 
come by  any  evidence  showing  the  character 
of  the  possession,  and  that  it  Is  not  necessa- 
rily as  owner."  Vines  v.  Vandegrlft,  192  Ala. 
351,  353,  68  South.  280;  16  Cyc.  p.  1074. 
Personal  property  found  In  one's  possession 
or  under  his  dominion  and  control  at  the 
time  of  his  death  Is  presumed  to  belong  to 
him  and  to  constitute  assets  of  his  estate; 
but  this  presumption  Is  of  course  rebuttable 
by  evidence  appropriate  and  competent  to 
show  that  such  property  did  not  belong  to  the 
decedent  and  was  not  an  asset  of  his  estate. 
18  Cyc.  p.  103.  The  court  was  in  error  In  not 
permitting  defendant  to  show,  by  legal  evi- 
dence, that  the  $115  and  the  $5  was  not  the 
property  of  Lee  Sewell. 

[5]  The  expenses  of  the  last  sickness  of  a 
decedent  are  made  preferred  claims  against 
his  estate  by  Code,  {  2597;  but  no  preference 
among  debts  of  the  same  class  will  be  given 
in  the  course  of  the  administratis.  Code,  | 
2598.  If  the  charge  made  by  and  paid  to  the 
physicians  was  shown  to  be  reasonable,  and 
there  appeared  to  be,  at  ttie  time  they  were 
summoned,  a  reasonable  necessity  for  the 
presence  of  phyaldaus  in  reasonable  number, 
and  the  other  preferred  demands  against  the 
estate  of  the  Intestate  wonld  not  be  preju- 
dice. In  Tesqpect  of  preference,  by  allowing 
and  crediting  the  defendant  with  the  sums  so 
paid  by  him  to  the  physicians,  then  this  de- 
fendant was  entitled  to  have  that  snm  de- 
ducted from  any  liability  on  account  of  the 
reception  by  hbn  oiC  the  money  be  took  frran 
the  person  of  the  lote^te. 


For  the  errors  cmnmltted  In  refusing  to 
permit  the  defendant  to  make  the  proof  Indi- 
cated, the  Jndgmait  la  reversed,  and  the 
cause  is  remanfded. 

Beversed  and  x«manded. 

ANDERSON,  C.  X,  and  8AYBB  and 
GABDNBB,  J  J.,  concur. 


(]9»  Ala.  M4> 

8TA.TB  «x  reL  TDBNEB  t.  HENDERSON* 
Governor.   (8  Dlv.  278.) 
(Supreme  Court  of  Alabama.  Feb.  2, 1917.) 

1.  Manoauits  «=>64— Pehsons  Subject— Gov- 

BBNOB. 

The  courts  can  issue  mandamus,  directing 
the  Governor  to  do  a  purdy  ministerial  act, 
though  tfaey  have  no  means  to  compel  obedience, 
since  the  court  is  a  supreme  autbority  in  the 
determination  of  legal  questions,  and  it  will  not 
be  assumed  that  the  Governor  will  refuse  to 
execute  the  law  as  declared  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Mandamus,. 
Cent.  Dig.  H  128, 120.] 

2.  Statbs  «s3l31  —  Fiscal  Manaoiiceht  — 

"Appropriation"— I  NDEFiNiTENEBS. 
Acts  1915,  o.  719,  authorizing  the  Attorney 
General  to  empfoy  with  the  approval  of  the  Gov- 
ernor necessary  counselors  and  attorueys,  sec- 
tion 8  of  which  appropriates  money  sutiicient 
to  meet  the  expenses  incurred  under  the  act, 
is  a  valid  appropriation  within  Const.  1001,  | 
72,  providing  that  no  money  sboU  be  paid  ont 
of  the  treasury  except  upon  "appropriation" 
made  by  law,  though  no  definite  sum  or  maxi- 
mum which  cannot  be  exceeded  was  thereby 
fixed. 

[Ed.  Note.— For  other  cases,  see  States,  CenL. 
Dig.  §  129. 

For  other  definitions,  see  Words  end  Plirasea^ 
First  and  Second  Sorlet,  Appropriation.] 

3.  Maitdahus  «=9l01— Subjects  of  Bexjbf— 

Ministerial  Acra 
Under  Acts  of  1915,  p.  720,  S  4.  authoriring; 
the  Attorney  General,  whenever  in  bis  opinion 
the  public  interest  requires  it,  to  employ,  vnth 
the  approval  of  the  Governor,  attorneys  and 
counselors,  who  shall  be  paid  upon  the  warrant 
of  the  auditor  drawn  on  the  certificate  of  the 
Attorney  General,  approved  by  the  Governor, 
that  their  services  were  aetoaUy  rendered,  the 
approval  by  the  Governor  oi  the  Attorney  Gen- 
eral's certificate  that  attorney  whose  employ- 
ment he  had  approved  had  rendered  the  serv- 
ices and  was  entitled  to  the  agreed  compensation 
is  a  ministerial  act,  the  performance  of  which 
can  be  compelled  by  mandamus ;  the  Governor's 
discretion  having  been  exercised  when  the  em- 
ployment was  approved. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S8  211-216.] 

Appeal  from  Circuit  Court,  Montgomery 
County ;  Leon  McCord,  Judge. 

Petition  by  the  State,  on  relation  of  Perry 
W.  Turner,  against  Charles  Henderson,  as 
Governor  of  the  State.  From  a  judgment 
sustaining  a  demurrer  to  the  petition,  rela- 
tor appeals.  Judgment  reTersed,  and  cause 
remanded. 

W.  Ik  Martin,  AHy.  Gen.,  and  Ij.  E.  Brown, 
P.  W.  Taraer,  and  Harwell  O.  Davte,  Asst 
Attys.  Gen.,  for  appellant  .  RuditOD,  Wil- 
liams ft  Crentaiaw  and  Ban  ft  Samford,  all 

of  Montgomery,  for  appellee. 
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8ATBE,  J.  This  anteal  was  submitted  for 
dedston  nnder  rule  46  (XTS  Ala.  xlx,  65 
Soath.  Til),  and  has  been  considered  bgr  tbe 
court  in  accoTdanoe  with  that  role. 

This  is  a  petition  by  the  state,  on  the  re- 
lation of  Pory  W.  Turner,  for  a  writ  of 
tnanflamiiw,  coDunandlns  the  Qoremor  to  ap- 
prore  the  Attorney  General's  certlflcate  to 
the  effect  that  relator  had  rendered  serv- 
ices as  Special  Assistant  Attorney  General 
fbr  the  month  ending  Septonber  SO.  1916. 
that  wath  services  were  necessary  for  the 
efficient  conduct  of  the  puUic  bu^ess,  and 
could  not  be  jntuiqttly  performed  tbe  of* 
fleers  regulaily  provided  by  law,  and  that 
thereupon  relator  was  entitled  to  be  paid 
firom  the  state  treasury  the  snm  of  $250. 
The  petition  shows  that  on  December  18. 
191S,  tbe  Attorney  General*  acttog  for  and 
on  bdialf  of  the  state,  had  entered  Into  a 
contract  with  relator  by  the  terms  of  whicfa 
relator  had  agreed  to  devote  his  time,  as 
Spedal  Assistant  Attorney  General,  to  the 
performance  of  sndi  duties  as  might  be  as- 
signed to  him  Xfj  the  Attorney  General  for 
the  period  b^lnning  January  1,  1916,  and 
ending  January  20,  1919,  In  consideration 
whereof  the  state  had  agreed  to  pay  him  the 
sum  of  $8,000  per  annum  In  monthly  install* 
ments.  In  the  court  below  a  demurrer  was 
sustained  to  the  petition,  and  petitioner,  de- 
clining to  plead  further,  took  this  appeal. 

[1]  Of  the  several  questions  raised  by  tbe 
appeal  we  consider  first  that  vihltSi  involves 
the  avaOaUUty  of  tbe  remedy  songtat  In  the 
drcnmstances  ot  this  case.  It  is  hardly 
necessary  to  say  that  with  one  accord  the 
courts  deny  tbsHx  power  to  come  the  Gover- 
nor to  iwrfonn  any  act  calling  for  tbe  exer- 
cise of  Judgment  or  discretlcm.  As  to  the 
question  whether  tbe  Governor  Is  amenable 
to  the  writ  in  case  it  is  aoi«ht  to  ocunpel  hla 
performance  of  a  pnr^y  ministerial  duty, 
the  coarts  are  not  agreed.  In  a  good  number 
of  tbe  states  It  la  held  that  mandamns  will 
never  issue  to  the  chief  executive  to  compel 
the  performance  of  any  duty  Imposed  upon 
him  by  law,  whether  ministerial  or  other- 
wise. In  a  mte  to  tbe  case  of  State  of 
WyfHulng  ex  r^  Irvine  v.  Brooks,  Governor, 
reported  In  6  L.  B.  A.  (N.  S.)  760,  where  the 
cases  are  collected  and  reviewed,  tbe  editor, 
after  noting  the  irreconcilable  conflict  of  au- 
thority upon  the  question  of  the  Judicial  con- 
trol of  the  chief  executive  in  regard  to  pure- 
ly ministerial  duties,  says: 

"But  tbe  reason,  if  not  the  weight,  of  author- 
ity, would  seem  to  be  *  *  *  that,  as  to  du- 
ties of  this  character,  the  general  principle  of 
sllowing  relief  against  ministerial  officers  should 
apply,  and  that  tbe  mere  fact  tbat  it  ie  the 
Governor  against  whom  the  relief  ia  sought 
sbould  Dot  deter  tbe  courts  from  tbe  exercise  of 
their  jurisdiction,  since  tbe  authority  of  the 
courts  is  supreme  in  the  determinatwn  of  all 
le^l  questions  judicially  submitted  to  them 
within  their  jurisdiction,  and  no  one  Is  exempt- 
ed from  tbe  operation  oi  the  law,  and  the  duty 
of  faithfully  executing  the  laws  is  aolemnlv  en- 
joined npMi  the  Governor  by  his  oath  of  office ; 
and,  if  tbe  relief  sought  were  refused,  those  per- 


sons whose  rights  have  been  Invaded  by  ex- 
ecutive neglect  or  refusal  to  act  would  very 
often  be  altogether  without  redress.** 

This  court,  in  T.  &  C.  R.  B.  Co.  v.  Moore, 
36  Ala.  371,  held  that  mandamus  would  lie 
to  compel  the  Governor  to  draw  his  warrant 
In  favor  of  the  relator  for  a  sum  of  money 
lent  to  It  by  an  act  of  the  Legislature,  the 
court  being  of  the  opinion  that  the  Gover- 
nor, as  well  as  any  other  officer,  was  amen- 
able to  the  writ.  This  conclnsion  was  ques- 
tioned by  Judge  Byrd  in  Chlsfaolm  v.  Mc- 
Gehee,  41  Ala.  197,  who  doubted  "whether 
this  court  has  the  right  or  power  to  enforce 
by  mandamus  any  duty  Imposed  upon  a  Gov- 
ernor of  the  state  by  law,"  citing  cases  hold- 
ing tbat  the  court  had  no  such  power.  And 
in  State  ex  rel.  Plock  v.  Oobb,  64  Ala.  127, 
Brlckell,  C.  J.,  considered  It  "a  question  not 
free  from  difficulty,  and  embarrassed  l>y 
a  conflict  of  authority,  whether  the  Gover- 
nor, the  head  of  the  executive  department 
•  •  •  of  the  state,  can  be  controlled  by 
the  judicial  department,  in  the  performance 
of  duties  devolved  on  him  in  his  official  ca- 
pacity." He  referred  to  the  decision  In  T. 
&  C.  R.  R.  Co.  V.  Moore,  supra,  but  dismiss- 
ed the  subject  with  the  observation  that 
"whether  this  case  falls  within  the  principle 
thus  announced,  or  whether  the  principle 
Itself  is  sound,  and  can  be  -safely  acted  on, 
are  qaestlcms  which  have  not  been  argued 
by  counsel,  and  In  reference  to  which  we  ex- 
press no  opinion."  Again  in  State  ex  rel. 
Higdon  V.  Jelks,  138  Ala.  115,  35  South.  60, 
the  court  pointedly  "declined  to  express  any 
opinion  as  to  the  soundness  of  the  principle 
In  Moore's  Case." 

Notwithstanding  the  shadow  that  may  have 
been  thrown  over  tbe  authority  of  Moore's 
Case  by  subsequent  references  thereto,  tbe 
court,  now  considering  that  it  has  Jurisdic- 
tion, and,  having  jurisdiction,  is  under  duty 
to  declare  the  law  of  this  case,  apprehend- 
ing no  disturbance  or  Impairment  of  the  in- 
dependence of  the  separate  powers  assigned 
to  the  different  departments  of  government, 
nor  permitting  the  Intmrion  of  a  doubt  that 
the  Governor  will  faithfully  execute  the  law 
so  declared,  notwithstanding  it  would  lack 
the  power  to  enforce  Its  Judgment,  should  he 
choose  to  ignore'  its  mandate,  prefers  to  fol- 
low the  authority  of  that  case,  and,  without 
further  citation  of  authorities  or  elaboration 
of  the  principle  Involved,  refers  to  the  quo- 
tation from  the  note  to  Wyoming  ex  reL  Ir* 
vine  V.  Brooks,  supra,  for  a  sufficient  state- 
ment of  tbe  rationale  of  its  conclusion. 

[2]  In  the  next  place  we  consider  the  ob- 
jection to  the  writ  in  this  case,  taken  on  the 
ground  that  there  has  beea  no  lawful  appro- 
priation of  mon^  fbr  the  purpose  in  ques- 
tion. 

Section  72  <^  the  Gonstitutiim  provides 

that: 

"No  money  shall  be  paid  out  of  the  treasury 
except  upon  appnniriations  made  by  law,  ana 
on  warrant  drawn  by  the  pnver  offioer  in  pur- 
suance thereof 
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Belator  claims  relief  acccn^g  to  the  pro- 
Tlsloiis  of  the  act  entitled  an  act  "To  fur- 
ther prescribe  the  aathorlty  and  duties  of 
the  attorney  general,"  etc,  ai^roved  Sep- 
tember 22,  1915  (Gen.  Acta  1915,  p.  719  et 
seq.),  section  4  of  wliidi  In  pertinent  iMrt 
reads  as  follows: 

"That  whenever  in  hia  opinion  the  poblic  in- 
terest requires  It.  by  reason  of  the  rolame  of 
the  work  In  his  office  and  in  the  importance  of 
the  boainesi  and  the  interest  of  the  state  in  the 
matter,  whether  dYil  or  CTiminal,  the  Attorney 
Genial,  with  the  approral  of  the  Governor,  or 
the  Governor  himad^  may  retain  and  employ, 
in  the  name  of  the  state  of  Alabama,  such  at- 
torneys and  counselors  at  law  as  he  thinks  nec 
essaty  to  the  moper  emdoct  of  the  pnblic  bad- 
ness, and  shau  sdpnlate  in  writing  with  such 
attorneys  and  eonnsdors  the  amoont  of  their 
compensation  to  be  approved  by  the  Governor 
before  employing  them.  •  *  *  The  special 
assistants  to  the  Attorney  General  herein  au- 
thwlsed  ahall  be  paid  upon  tlie  warrant  of  the 
aoditmr  drawn  npon  tlw  cwtificate  ct  the  At- 
torn^ General,  approved  by  the  Governor,  that 
their  asrvioes  were  at^oally  rendcnd,"  eta 

Section  8  of  the  same  act  reads  as  follows: 

"There  is  hereby  appnqiriated  out  of  the  state 
treasory  a  sum  oi  numey  snffieioit  to  meet  the 
eqtenses  incurred  under  the  provisions  of  this 
act" 

Appdlee  oonteoda  that  section  8  of  the 
act;  sopn,  cumot  be  allowed  to  operate  as 
an  appitqiriatloii.  tar  that  it  sets  apart  no 
maxlmnm  or  otherwise  ascertained  amount 
to  meet  tlie  expenses  that  may  be  lacarred 
under  authority  of  tbe  act;  that,  QuoUng 
frinn  State  ex  rd.  Davis  t.  Bggers,  as  re- 
ported In  29  Ner.  4«^  81  Fac.  810,  16  L.  B. 
A.  (N.  &)  «30: 

"As  an  appropriations  must  be  within  the  1^ 
islative  wlu,  it  is  essential  to  have  the  amonnt 
of  the  appropriatioD,  or  tbe  max  imam  sum 
from  which  thie  expenses  could  be  paid,  stated. 
This  legislative  power  cannot  be  delegated  nor 
left  to  the  recipient  to  command  from  the  state 
treasnrv  same  to  any  unlimited  amount  for 
which  he  might  file,  claims.  True,  the  exact 
amount  of  these  enwnses  csnnot  be  ascertained 
nor  fixed  by  the  Legislature  when  they  have 
not  yet  been  Incurred,  but  it  is  usual  and  neces- 
sary to  fix  a  maximum  *  *  •  specifying  tbe 
amount  above  which  they  cannot  be  allowed." 

Here  again  the  cases  are  in  conflict  The 
wisdom  of  the  rule  announced  In  the  case 
supra,  L  e.,  that  to  allow  any  person  or  offi- 
cer to  draw  upon  the  treasury  for  unlimited 
umonnts  In  eftect  delegates  to  that  peraon  or ! 
officer  the  power  of  appropriating  the  public 
money,  so  commends  itself  to  the  reason 
that,  were  the  question  altogether  a  new  one 
in  this  state,  we  might  feel  Inclined  to  ap- 
Ijellee's  view.  But  the  question  is  not  en- 
tirely new.  This  provision  has  been  com- 
mon to  all  the  Constitutions  of  this  state. 
In  the  Constitutions  of  1819,  and  1861  it 
appeared  under  the  head  "General  Provi- 
stous."  In  the  later  Instruments  It  has  ap- 
peared under  the  head  of  "Legislative  De- 
partment" In  Smith  V.  Speed,  50  Ala.  276, 
where  may  be  found  a  brief  statement  of  Its 
historical  deTBlopment;  it  was  said  of  the 


provision  rxpoa  whidi  appellee  now  relies 
that: 

"In  the  Ught  of  its  history,  this  constitntiQn- 
al  provision  la  ctmservative,  not  restrictive  or 
prohibitory  of  the  legislative  power  over  the 
puMic  revenue** 

— and  In  most  of  the  older  states,  where  any 
queatkm  has  been  raised  concerning  its  mean- 
ing and  effect,  it  has  been  held  not  to  pro- 
hibit Indefinite  appropriations  such  as  that 
of  the  act  under  consideration,  while  the  de- 
cislona  to  the  contrary  come  from  the  newer 
western  states.    Now  the  diligence  of  coun- 
sel for  appellant  has  brought  to  light  many 
examples  of  appropriations  made  in  this  way 
from  the  beginning  of  the  state's  legislative 
history  down  to  the  date  hereof,  and  it  may 
be  assumed,  nothing  ai^arlng  to  the  con- 
trary, that  from  time  to  time  as  occasion 
arose  during  all  these  years  these  Indefinite 
appropriations  have  been  acted  upon  by  the 
executive  departments  of  the  government 
thus  in  one  way  or  the  other  involving  a 
long  line  of  the  state's  legislative  and  exec- 
utive officials  in  a  necessarily  implied  ap- 
proval of  that  interpretation  of  the  provi- 
sion which  would  sustain  the  act  now  In 
question,  and  providing  a  practical  exposi- 
tion of  its  meaning  too  strong  and  obstinate 
to  be  now  shaken  or  controlled  except  upon 
a  clear  conviction  of  error.  Stuart  v.  Lalid. 
1  Crancb.  299,  2  L.  Ed.  115;  Cohens  v.  Vir- 
ginia, 6  Wheat  2G4,  6  L.  Ed.  267;  Wetmore 
V.  State,  55  Ala.  198.    However  loose,  un- 
wise, or  dangerous  this  mode  of  appropriat- 
ing the  public  money  may  be  deemed,  the 
court  In  view  of  the  considerations  to  which 
we  have  adverted,  Is  unwilling  to  hold  that 
It  Is  prohibited  by  the  Constitution.    If  the 
statute  be  as  mischievous  in  its  tendencies 
as  appellee's  brief  would  Indicate,  the  an- 
swer, sufficient  for  us.  Is  that  the  responslbU- 
Ity  therefor  rests  upon  tbe  Legislataxe,  not 
npon  the  court 

[J]  It  is  further  contended  by  appellee  that 
the  payment  sought  Is  made  dlscretlooarr 
with  the  Oovemor  and,  for  that  reason,  can- 
not be  compelled  by  mandamus.  It  appears, 
however,  that  the  Governor  gave  his  written 
approval  to  the  contract  between  the  re- 
lator and  the  Attorney  General  at  tlie  time 
it  was  entered  into,  and  that  the  relator  has 
fully  performed  the  services  he  then  agreed 
to  perform.  At  least  there  is  no  denial  of 
the  truth  of  the  Attorney  General's  certifi- 
cate, nor  any  Indication  that  the  Gov^nor^ 
refusal  was  put  upon  any  such  ground.  Up* 
on  these  facts  tbe  court  holds  that  tlie  Gov- 
ernor's discretion  was  exercised  In  this  case 
at  the  time  when  he  gave  his  approval  to 
the  contract,  and  that  his  required  appnmd 
of  tbe  Attorney  Oeneral's  certificate  remains 
to  be  performed  as  an  act  merely  mlnlsteriaL 
The  judgment  of  the  circuit  conrt;  sustaining 
the  demurrer  to  relat(»^8  petititHi,  Is  theie- 
fore  reversed,  and  the  cause  is  remanded,  Co 
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the  end  that.  If  necessary,  tt  maj  laoceed  to 
a  final  Jodgment. 
Reraved  and  remanded. 

ANDERSON,  a  J.,  and  McOTiTBTiTiAN  and 
6ARDNEB,  JJ.,  concur. 

(1»  Ala.  3B1) 

SliOS&-SHBrFIEIJ>  STEET,  &  IRON  CO.  t. 

HARRIS.   (8  DiT.  906.) 
(Supreme  Ooort  at  Alabama.    F«b.  8,  191T.) 

1.  Masteb  and  Sebvaitt  ^286(10)— Inju- 
ries TO  Sbbvant  —  QcTEanoH  fob  Jubt— 
NEauQENCE— San  Pu.cb  to  Wobk. 

In  an  action  for  the  death  ct  an  employ^ 
killed  by  a  fragment  thrown  off  from  a  rapidly 
revolving  belt  wheel,  where  there  was  evidence 
that  the  wheel  had  been  two  or  three  times 
previously  patched,  and  that  It  was  (M,  vtmi, 
and  unaafe,  and  that  the  previous  breaks  bad 
resnlted  from  the  rai^d  revolution  In  the  use  for 
which  it  was  designed,  It  was  a  question  Cor 
the  Jury  whether  t£e  employer  was  negligent  in 
failing  to  keep  the  ways  and  worhs  in  safe  con- 
dition, aa  required  by  Code  1907.  {  3910. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  I^.  |  1017.] 

2.  Mastbi  and  Sbbtakt  «s»286(25)— Inju- 
ries TO  Sbbtant  —  Question  fob  Jubt— 
Cause  or  Injubt. 

In  an  action  for  the  death  of  an  employfi 
killed  by  a  fragment  thrown  off  by  a  rapidly 
revolving  belt  wheel,  where  there  was  evidence 
that  the  wheel  had  been  previously  repaired 
two  or  three  times  merely  by  riveting  new  pieces 
in  place  at  those  broken  off,  it  was  a  queBti(Ht 
for  the  Jury  whetbw  the  defendant  had  rea- 
sonable knowledge  of  the  defect  in  the  wheel 
in  time  to  have  repaired  it,  even  though  the 
fragment  which  killed  the  employe  was  not  one 
of  the  new  pieces  which  bad  oeen  riveted  on. 

[Ed.  Note— For  other  eases,  see  Mastor  and 
Servant,  Gent  Dig.  |  lOSa] 

3.  Maoteb  and  Sbbtant  <8=>291(10>— Tbiai. 

<B=S>194(19)  —  INJUBIBB  TO  SBBVANT  —  IH- 
STBUCnon  —  BtTBDBN  or  PBOOT  — InVADlNO 

Province  oj  Jubt. 

'  In  an  action  for  the  death  of  an  employ^, 
portions  of  the  charge  stating  that  if  the  jury 
are  satisfied  from  the  evidence  that  there  was 
a  defect  in  the  machinery  which  had  been  dis- 
covered by  the  agent  In  charge  whose  duty  it 
was  to  n^ir,  and  such  agent  had  not  repaired 
the  dafeet  in  a  reas<Hiable  time  after  discovering 
it,  they  should  find  for  plaintiff,  provided  they 
were  not  reasonably  satisfied  that  plaintiff's  in- 
testate was  guilty  of  negligence  which  contrib- 
uted proximately  to  his  own  injury  wtiich  was 
repeated  with  sught  variation  in  other  parts  of 
the  charge,  did  not  qualify  the  plaintiff's  obli- 
gation to  sustain  the  burden  of  proving  at  least 
prima  fade  the  negligence  imputed  to  defendant, 
nor  invade  the  jury's  prarince  to  decide  wheth- 
er there  was  contributory  negligence. 

pi)d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8  1141;  Trial,  Cent  Dig. 
S  466.] 

4.  Tbial  «=>191(t0>— Injubies  to  Sebvant— 

QtJEBTION  FOB  JUBT— ASSUMPTION  OF  FACTS. 

In  an  action  for  the  death  of  an  employ^ 
killed  by  a  fragment  from  a  belt  whe^  which 
flew  off  and  struck  him,  portions  of  the  court's 
charge  whidi  stated  that  if  the  jury  found  that 
the  detMtive  condition  of  the  wheel  existed  at 
the  time,  that  this  conditicm  was  the  cause  of 
the  death,  and  that  the  condition  was  previously 
known  to  defendant's  aeent  tor  a  suffident  pe- 
riod to  allow  a  reasonable  time  to  remedy  it  and 
tbat  the  oiiportnnity  was  not  availed  of,  they 


shonld  find  for  the  plaintiff,  was  not  erroneous 
as  unwarrantably  assuming  the  existence  of  a 
defect  in  the  condition  of  the  wheel  as  the  means 
whereby  the  employe  was  killed. 

[Ed.  Note.— F(n-  other  cases,  see  Trial.  Cent 
Dig.  i  430.] 

5.  TbIAL  «»296(1)  —  iNBTBUCnOH  —  Oeal 

Cbabqb—Corstbuction  as  a  Whoue. 
The  part  of  the  oral  charge  excepted  to  must 
be  interpreted  In  connection  with  the  whole 
deliverance  bearing  on  the  subject  or  the  phasu 
of  the  case  to  which  the  part  excepted  to  refers. 

[Ed.  Xoto.— For  other  cases,  see  Trial.  Cent. 
Dig.  SI  703,  704.  713,  714.  717.] 

Appeal  from  Circuit  Courts  Franklin  Coun- 
ty ;  CP.  Almon.  Judge. 

Action  by  Margie  K.  Harris,  aa  adminis- 
tratrix, against  the  Sloss-ShefBeld  Steel  & 
Iron  Company.  Judgment  for  plaintiff,  and 
defendant  appealB.  Affinned. 

The  pleadings  and  tbe  bets  safflciaitl7  ap- 
pear. The  following  excerpts  from  the  oral 
charge  were  excepted  to: 

(1)  But  if  you  are  satisfied  from  the  evi- 
dence there  was  a  defect  in  tbe  machinery,  and 
this  defect  had  been  discovered  by  tbe  agents 
or  servants  of  defendant  who  wore  in  charge  of 
this  machinery,  and  whose  duty  it  was  to  re- 
pair it,  and  said  ai^t  or  servant  had  not  re- 

S aired  such  defect  in  a  reasonable  time  after 
iscovering  same,  then  It  would  i>e  your  duty 
in  that  event  to  find  for  plaintiff  under  the  first 
count  of  the  complaint,  provided  yon  are  not 
reasonably  satisfied  that  plaintiff's  intestate  was 
himself  guilty  of  negligence  which  contributed 
proximately  to  his  own  injury. 

(2)  Now,  when  defendant  onployed  plaintiff's 
intestate,  it  vres  under  the  duty  to  provide  for 
him  a  reasonably  safe  place  to  work,  and  If 
defendant  did  not  provide  a  reasonably  safe 
place  to  work  for  plaintiff's  intestate,  if  you 
are  satisfied  ot  tliat  from  the  evidence.  It  would 
be  your  du^  to  find  lor  plaintiff,  provided  you 
are  not  reastmably'  satisfied  that  plaintiff's  in- 
testate was  himself  guilty  of  neghgence  which 
contributed  proximately  to  his  own  death. 

(8)  If  defSndant  did  not  proride  a  reason- 
ably safe  place  for  plaintiff's  intestate  to  work, 
ana  you  are  satisflea  of  that,  and  are  not  satis- 
fied frcHn  the  evidence  tbat  he  himself  was  guil- 
ty of  negligence  which  contributed  proximately 
to  his  own  injury,  it  would  be  your  duty  to  find 
for  plaintiff  under  the  fourth  eonnt  of  tiw  com- 
plaint. 

(4)  If  the  wheel  was  defective,  and  this  de- 
fect was  the  cause  of  plaintiff's  intestate's  death, 
it  would  be  your  duty  to  find  for  plaintiff,  un- 
less you  further  find  that  plaintiff's  intesteto 
himself  wss  guilty  of  negligence  which  contrib- 
uted proximately  to  his  own  death,  and  if  you 
find  that  he  was  himself  guilty  of  n^ligence 
which  contributed  proximately  to  his  deaul,  it 
would  be  your  duty  to  find  tot  d^eudant  un- 
der the  first  count. 

The  court  tben  said: 

I  have  gotten  tbe  charge  a  little  confused,  and 
In  order  to  get  it  straight,  I  charge  you  that 
it  is  incumbent  upon  plaintiff,  in  order  to  re- 
cover in  this  case,  to  reasonably  satisfy  your 
mind  that  the  wheel  was  defective,  and  tbat 

Slaintiff's  intestate's  death  was  caused  by  this 
efective  wheel,  and  that  this  defective  wheel 
had  been  discovered  by  some  one  in  the  employ 
of  defendant  who  was  In  charge  of  this  mscbin- 
ery,  and  whose  duty  it  wss  to  repair  the  wheel  if 
it  became  defective,  and  that  said  wheel  was 
not  repaired  in  a  reasonable  time.  If  they 
reasonably  satisfy  yon  that  the  wheel  was  de- 
fective, and  that  some  one  in  the  en^tloy  of  de- 
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feDdnnt  whose  duty  It  was  to  repair  the  wheel 
liad  discov^ed  it,  and  did  not  r^air  it  withia 
a  reasonable  time,  then  it  woald  be  your  duty  to 
find  for  plaintiff  under  the  first  coant  of  the 
complaint  provided  you  are  not  satisfied  rea- 
sonably that  intestate  of  plaintiff  was  himself 
Koilty  of  negligee  which  contributed  proxi- 
matdy  to  his  death.  If  he  was  guilty  of  negli- 
gence contributLQg  proximately  to  his  death  he 
would  not  be  entitled  to  recoyer,  or  if  the  wheel 
waa  not  defective  plaintiff  would  not  be  entitled 
to  recoTCtr,  or  if  some  one  whose  duty  it  was 
to  repair  it  had  not  discovered  it.  then  he  would 
not  be  entitled  to  recover.  The  following  charg- 
es were  refused  to  defendant: 

<2)  If  you  believe  from  the  evidence  that  no 
part  of  the  patched  part  of  the  wheel  broke,  titen 
you  must  find  for  defendant. 

(3)  If  you  believe  from  the  evidence  that  the 
wheel  broke  at  places  therein  where  it  was  not 
patched,  old,  worn,  and  unsafe,  then  your  ver- 
dict must  be  for  defendant. 

(4)  If  you  believe  from  the  evidence  that  the 
whed  which  broka  and  killed  intestate  was 
broken  only  at  places  therein  where  It  had  not 
been  broken  or  patched  theretofore,  you  must 
find  for  defendant 

TlUman,  Bradley  &  Morrow,  and  L.  0. 
L«adbeater,  all  ot  BirmlDgbam,  for  appel- 
lant. A.  H.  Carndchael,  of  Tascnmbla,  and 
W.  Ifc  Cta^ult,  ot  HusaellTllle,  for  appel- 
lee. 

McCIjELLAN.  J.  [1]  PlalnUrs  intestate, 
J.  W.  Harris,  who  was  Uien  In  the  service 
of  the  defendant  (^ipellant)  as  "waslw  fore- 
nian,"  was  killed  by  bdng  hit  by  a  fragment 
of  metal  thrown  off  ot  a  rapidly  revolving 
belt  wheel  used  in  defendant's  plant.  The 
case  went  to  the  ^vry  on  the  Issues  made  by 
a  general  traverse  of  the  aTeiments  <^  tbe 
flrat  count,  and  several  pleas  ot  oontrtbutory 
negligence.  The  connt  was  drawn  to  state  a 
cause  of  action  under  the  first  subdivision  of 
our  £mpl(^ers'  Liability  Statute  (Code,  | 
8910).  and  described  the  defect  in  the  ctmdl- 
tlott  ot  the  ways,  works,  etc.,  as  consisting 
in  the  tact  that  the  belt  whed  "had  in  time 
pasKd  been  cracked  or  broken,  and  bad  been 
patched,  and  was  old,  worn,  and  unsafe." 
Thrae  was  evidence  tending  to  establish  ev- 
ery phase  and  feature  of  these  descriptive 
avwment&  There  was  evidence  to  the  effect 
that  this  wheel  had  been  at  least  twice.  If 
not  thrice,  previously  patched;  that  it  was 
worn ;  and  <by  the  witness  Wingo,  with  oth- 
er testlinony)  that  It  was  an  (rid  wheeL  Un- 
der the  drcumstances  shown  by  this  record. 
It  was  a  question  for  the  Jury's  cmsldera* 
tion  whether  there  was  culpable  negligence, 
attributable  to  tbe  defendant,  with  respect 
to  the  discovery  or  repair  of  this  defective 
belt  wheel.  The  fact  to  state  the  effect  of 
tendencies  of  the  evidence,  that  It  had  pre- 
viously broken  while  In  rapid  revolution, 
tliat  It  had  been  patched  at  least  twice  before 
this  tragedy,  that  Its  function  waa  to  trans- 
mit to  other  machinery,  through  a  belt,  tbe 
power  the  engine  Imparted  to  it,  that  it  was 
thereby  driven  to  very  rapid  revolutions, 
thus  subjecting  its  unity  to  the  strain  of 
centrifugal  force  against  the  effect  of  which 
on  Its  pnrta  it  had  not  been  theretofore  ef- 


flcient  to  withstand,  that  it  waa  repaired, 
after  breaks,  by  a  process  of  braddtng  a  dis- 
tinct piece  of  metal  in  or  across  the  space 
in  the  rim  of  the  wheel  wherefrom  the  orig- 
inal or  the  supplied  part  bad  I>een  thrown 
off  or  broken  away,  lead  very  plainly  to  the 
conclusion  that  only  the  Jury  could  decide 
the  issue  of  negligence  vel  non  as  charged  In 
the  first  count  of  the  complaint. 

[2]  It  was  for  the  Jury  to  consider  wheth- 
er, under  the  circumstances  disclosed  by 
phases  of  the  evidence,  there  was  negligence 
with  respect  to  the  discovery  or  the  repair 
of  this  defective  wheel  as  a  wheeL  The  evi- 
dence is  without  dispute  that  a  fragment  of 
the  metal  then  forming  a  part  of  the  rim  of 
the  belt  wheel  caused  Harris'  death.  Unless 
his  contributory  negligence  Intervened  to  de- 
feat a  recovery,  it  is  obvious  that  the  proxi- 
mate, negligent  cause  of  his  Injury  and  death 
— ^If  the  Jury  concluded  to  negligence  as  aver- 
red In  the  first  count— was  the  blow  Inflicted 
by  the  piece  of  motnl  thrown  from  the  rim  of 
the  rapidly  revolving  belt  wheel.  Whether 
this  piece  of  metal  was  that  put  on  the  wheel 
in  the  process  of  repairing  It  or  was  a  piece 
originally  a  part  of  the  rim,  and  then  for  the 
first  time  disengaged,  was,  under  Uie  evi- 
dence, an  Inquiry  peculiarly  within  the  Jury'a 
province  to  decide.  It  was  impossible,  In  the 
light  of  the  evidence  and  of  the  confilctine 
Inferences  generated  by  the  evidence,  for  tbe 
court  to  say  that,  even  if  the  piece  of  metal 
infiictlng  tbe  injury  was  the  result  of  a  "new 
break,"  Its  release  from  its  place  In  the  rap- 
idly revolving  wheel  was  not  to  be  ascribed, 
or  rather  was  not  aacribable,  to  an  effect 
wrought  by  the  process  employed  to  repair 
the  belt  wheel  whereby  an  nnweided  piece  ot 
metal  waa  merely  riveted  to  the  ends  of  tbe 
broken  arc  ot  the  rim  ot  tbe  wheel  Tbe 
court  properly  dedlned  to  take  tcom  tbe 
Jury's  ccmaldetitlon  the  issues  made  by  tbe 
averments  of  count  1.  As  indicated,  tbe 
averments  of  count  1  charge  a  defect  in  tbe 
condition  ot  tbe  belt  wheel  as  a  unit  In  tbe 
plant's  constraction  and  operation.  In  some 
parts  ot  the  argument  of  the  appdlant  it 
seems  that  an  assumption  is  Indulged  that 
the  defective  condltioa  described  In  that 
count  was  a  defective  ccmditton  restricted  to 
(mly  the  part  of  tbe  belt  wheel  added  there- 
to  by  the  braddlng  process  to  wbliA  refer- 
enee  has  been  made,  and  that  the  means  of 
Harris'  injury  waa  limited  by  tbe  avermmitB 
to  a  blow  inflicted  by  tbe  flying  off  of  the 
part  ot  Oie  belt  wh^  thus  riveted  thereto. 
Such  an  inteEpretation  ot  the  count  cannot, 
as  has  tteen  stated,  be  accepted.  The  repeal 
ed  failure  of  the  wheel  to  withstand  the  dis- 
engaging effect  of  the  natural  tendency  ot 
rapidly  revolving  bodies  to  throw  off  that 
part  or  those  parts  not  so  securely  attached 
as  to  resist  the  operation  of  this  natural 
law  may — In  the  Jury's  necessary  to  be  taken 
judgment  of  what  was  at  least  reasonable 
care  and  precaution  In  the  clrciimstapcea 
Digitized  by 


MoDONKELL  t.  8TATB 


349 


abown  to  bave  been  known  to  competently 
antborlzed  r^resentatlTeB  of  the  defendant 
— bare  been  an  entirely  snflBdent  warning  to 
those  responsible  as  tbe  r^resentatlTes  of 
the  common  master  tbat  as  a  unit  In  that 
service  this  belt  wheel  was  dn©  either  to  be 
removed  from  Its  place  or  not  nsed  in  that 
partlcnlar  service,  or  repaired  to  a  better, 
safer  end  than  was  done.  The  second  break, 
preceding  Harris'  injury,  might  have  been 
found  to  cratradict  the  assumption  that  as 
thoa  repaired  It  was  good  and  Reasonably 
safe.  Plainly,  this  wheel  was  not  as  good, 
as  safe,  as  it  was  before  many  Inches  of  Its 
arc  gave  way.  for  It  is  to  be  supposed  that 
such  wheels  are  properly  balanced  In  tbetr 
iwlglnal  constnidion;  and  to  brad  in  a  bro- 
ken place  In  the  rim  another  or  other  metals 
migbt  be .  found  to  have  contributed  to  tbe 
destruction  of  the  evenly  distributed  balance 
originally  designed,  tiiereby  imposing  upon 
the  places  where  the  riveting  was  made  a 
greater  strain  to  retain  the  new  part  as  au 
element  of  the  rim  of  the  wheel.  These  con- 
siderations, and  others  might  be  added,  jus- 
tlfled  tbe  trial  court  In  refusing  defendant's 
reqnested  charges  2,  S,  and  4,  all  of  which 
proceeded  npon  the  ernmeoos  hypothesis  that 
flu  only  lead,  nnder  pleading  and  evidence, 
to  liability  was  that  tbe  repair  was  Itself 
and  alone  negligently  made;  whereas  other 
ccRWIderalifms  were  present  whidb  the  deter- 
mination to  repair,  after  the  manner  under- 
taken, may  not,  in  due  prudence,  have  been 
accorded  proper  Inflnence  or  weight. 

tS,  4]  Four  enerpts  tnm  the  cval  diarge 
of  tbe  court,  together  with  an  explanation 
given  by  the  court  after  the  exceptions  were 
taken,  constitute  the  remaining  assignments 
of  error  urged  in  the  brief.  These  excerpts, 
tt^ether  with  Che  court's  explanaticm,  wlien 
read  In  tbe  Ugbt  of  tiie  foil  charge,  did  not 
qoalliy  the  plalntUFs  obligation  to  carry  the 
tiorden  ot  proof  to  establish,  at  least  prlnut 
fade,  the  negligence  Imputed  to  the  defend- 
ant tiirough  tiie  averments  of  fbe  flrst  count ; 
nor  did  they  invade  the  Jury's  province  to  de- 
cide whether  pleaded  ccmtribatory  negligence, 
on  the  part  of  Harris,  intervened  to  defeat 
a  recovery  under  the  first  count;  nor  did 
they  unwarrantably  assome  the  existence  of 
a  d^ect  in  the  condition  of  the  ways,  wwks, 
etc.,  viz.  of  the  belt  wheel,  as  tbe  means 
whereby  Harris  was  injured.  Oivm:  A  con- 
claslon  attained  by  the  Jury  from  the  evi- 
dence that  the  defective  condltt<m  averred  In 
count  1  existed  at  the  time ;  a  further  con- 
clusion, likewise  attained,  tbat  this  defective 
condition  was  the  means  of  Harris'  injury; 
a  further  conclusion,  likewise  attained,  that 
the  existence  of  this  defective  condition  was 
previously  known  to  defendant's  representa- 
tive for  such  a  period  as  to  allow  a  reason- 
able time  before  Harris*  injury  In  which  to 
remedy  this  condition,  and  that  the  opportu- 
nity was  not  availed  of  in  a  way  dne  care 


and  precaution  would  suggest,  and  that  Har- 
ris was  injured  in  consequence  of  an  hap- 
I>enlng  attributable  alone  to  that  defective 
condition — It  is  manifest,  we  think,  that  the 
proximate  cause  of  Harris"  Injury  must,  in- 
evitably, have  been  ascribed  to  negligence 
Imputable  to  tbe  defendant,  unless,  and  sole- 
ly unless,  Harris  was  himself  guilty  of  con- 
tributory negligence  precluding  his  i)ersonal 
representative  from  a  right  to  recover.  The 
physical  condition  In  which  the  wheel  bad 
been  for  a  long  time  previous  to  Harris'  In- 
jury was  not  a  subject  of  real  dispute  in  tbe 
evidence,  viz.  that  It  bad  been  broken  and 
had  been  repaired  in  the  mode  we  have  stat- 
ed. A  reasonable  opportunity  to  remedy  a 
defective  condition  in  machinery  necessarily 
comprehends  a  reasonable  period  of  time  In 
which  to  do  so.  The  hypothesis  upon  which 
the  court  Instructed  tbe  Jury  In  respect  of 
reascmable  opportunity  to  remedy  tbe  defec- 
tive condition  expressly  Included  reasonable 
time  to  serve  the  purpose  of  the  performance 
of  the  defendant's  duty  to  serdse  reason- 
able care  and  diligence  to  remedy  a  defective 
condition,  to  the  end  that  it  mlj^t.  In  case 
of  injury  therefrom,  avert  the  consequences 
of  actionable  negUgoaoa. 

[S]  Excepted  to  parts  of  oral  charges  giv- 
en to  Juries  by  trial  oonrts  most  be  Inter- 
preted In  amnection  with  the  whole  deliver- 
ance beuing  upon  the  subject,  or  tbe  phase 
of  the  case  to  whlOh  tbe  ocepted  to  part  has 
reference. 

Tbere  is  no  merit  In  tbe  errors  assigned. 
The  Judgment  must  be  affirmed. 
Affirmed. 

ANDERSON,  a  J.,  and  SAYBB  and 
GASDNEB,  JJn  ooncnr. 

(199  Ala.  Zm 

McDonnell  v.  state  ex  ki.  jones. 

(8  Dtv.  95S.) 
(Suprenw  Oonrt  of  Alabama.  Feb.  16, 1917.) 

JunoBS  «=:»8— Vacanozes  zir  OmcB— Hold- 

INO  BT  AFPoimm!. 
Under  CodsL  1001,  i  15S,  fixing,  "except 
as  otherwise  provided  in  this  artlclCj^'  term  of  of- 
fice of  judge  at  six  years,  section  156,  proriding 
for  some  of  the  Supreme  Court  justiceB  elected 
in  1904  holding  for  inily  two  years  and  others 
of  them  only  four  years,  and  section  158  provid- 
ing that  vacancies  in  the  office  of  judge  shall 
be  fiUed  by  appointment,  the  apw^tee  to  hold 
hia  office  till  the  next  general  election  hdd  at 
least  six  months  after  the  vacancy  occurs,  and 
till  bifl  successor  Is  elected  and  qualified,  the 
BUccesBor  chosen  at  such  election  to  hold  for  the 
unexpired  term  and  till  hia  snecasor  is  elected 
and  qualifies,  however  many  vacancies  occur 
during  a  regular  term,  and  whenever  they  oc- 
cur, one  appointed  to  a  vacancy  can  hold  only 
to  tbe  end  of  the  original  six-year  term ;  a  suc- 
cessor being  then  elected  and  quali^ing. 

[Ed.  Note.— For  odwr  cases,  see  Judges,  Gent. 
DigTIS  30-89.1  ^ 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; O.  Kyle,  Judge. 
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Actlcm  by  the  Stat^  on  the  ration  of 
Thomas  W.  Jones,  against  A.  McDonnell. 
Judgment  for  relatOT,  and  reBp<»id«it  ap- 
peals. Afflrmed. 

Lanier  &  Pride  and  Betts  ft  Betts,  all  of 
HnntsTllle.  for  appdlanL  Spraglna  &  Speake 
and  Taylor  &  Watts,  all  of  Huntsrllle,  for 
apptilee. 

ANDBBSON.aJ.  BecUon  155  of  tbe  Con- 
stitution of  1901.  **exee^  as  otherwise  pro- 
vided In  this  article,"  fixes  the  term  of  office 
of  the  Ohlef  Justice  and  Associate  Justices 
of  Itae  Suprane  Court,  circuit  Judges,  dun- 
ceilors,  and  Judges  of  probate  at  six  years. 
Section  156  makes  other  prorlslon  as  to  cer- 
tain of  the  Associate  Justices  of  the  Supreme 
Court  to  be  elected  In  1904,  so  that  9ime  of 
^faem  shall  hold  for  two  and  some  for  four 
yean,  tbus  fixing  It  so  that  all  of  Oiem  will 
not  thereaft«  stand  for  election  at  the  same 
time,  hut  ultimately  leaving  the  term  of  all 
of  them  at  six  years  as  fixed  hy  the  preced- 
ing section.  Section  158  of  the  Constitution 
of  1901  makes  no  diange  whatvrer,  by  way 
of  extension,  cartatlment.  or  otherwise,  of  the 
term  of  office  as  fixed  by  section  156.  Said 
sectJ(m  168  reads  as  follows: 

"Vacsncles  tn  the  ofBce  of  any  of  the  jnsdces 
of  tiie  Supreme  Court  or  jndfres  -who  hold  office 
by  electioD,  or  chancellors  of  this  state,  shall 
be  filled  by  apoointment  by  the  Governor.  The 
appointee  shall  hold  his  office  until  the  next 
(teneral  dection  for  any  state  officer  held  at 
least  six  months  after  toe  vacancy  occurs,  and 
antn  his  successor  is  elected  and  qnaUfied ;  the 
saecessor  chosen  at  such  election  shall  hold  of- 
fice for  the  unexpired  term  and  until  Us  sooess- 
sor  is  dected  and  qualified." 

rnila  section  deals  sol^  and  entirely  'with 
vacancies  and  the  method  of  filling  same  by 
restricting  the  a]K>olntee  of  the  Governor,  or 
one  elected  Oiweunder,  to  the  flUlng  of  a 
vacancy  to  the  unexpired  term,  and  Is  not 
lnt«ided  to  oacToach  upiHi  a  new  succeeding 
term  so  as  to  cut  It  down  or  to  diange  the 
commencement  and  termination  thraeof  so  as 
to  throw  it  out  of  harmony  with  the  general 
system  and  term  of  all  probate  Judges.  TbHa 
section  succeeds  section  IT  of  Uie  Constitu- 
tion of  187S,  whl(^  old  section  provided  for 
filling  vacancies  In  the  offices  there  mention- 
ed and  who  should  hold  under  appointment 
from  the  Governor  for  the  remainder  of  the 
term,  regardless  of  the  date  that  the  office 
became  vacant,  and  section  168  of  the  present 
Constitution  changed  this  clause,  not  to  ex- 
tend In  any  manner  the  term  so  fixed  by  sec- 
tion 105,  but  merely  to  restrict  the  time  that 
the  appointee  should  hold  under  certain  con- 
<lltIonB  and  giving  the  people  the  right  to  fill 
the  vacancy  by  an  election  In  case  the  va- 
cancy occurred  over  six  months  prior  to  an 
election.  We  think  that  this  section  of  our 
organic  law  Is  plain  and  unambiguous,  and 
that  It  deals  only  with  vacancies  and  the 
filling  of  same,  and  cannot  be  so  reasonably 
construed  as  to  change,  alter,  or  extend  the 


term  as  fixed  by  section  165.  The  Lawler 
term  began  with  his  election  tn  November, 
1910,  and  his  qualification  thereunder  and 
extended  to  the  election  and  qualification  of 
a  successor  at  the  November  election  in  1916, 
and  It  matters  not  how  many  vacancies  oc- 
curred, or  when  they  occurred  In  the  Lawler 
term,  1910  to  1916,  the  appointee  thereunder 
could.  In  no  event,  hold  beyond  the  election 
and  qualification  of  the  relator  Jones,  who 
was  elected  at  the  November  election,  1916. 
We  think  that  It  Is  so  plain  and  manifest 
that  section  158  deals  only  with  vacandes 
and  unexpired  terms  tiiat  there  is  little  left 
for  Interpretation,  and  that  resort  to  author- 
ities of  other  states  Is  not  necessary,  but  It  is 
sufficient  to  state  that  this  holding  finds  sup- 
port in  the  cases  of  People  v.  Potter,  47  N. 
Y.  376.  and  Babcock  v.  Black.  22  Minn. 

The  case  of  Foster  v.  Stanford,  149  Ala. 
632,  43  South.  179,  arose  under  a  construc- 
tion of  section  158  of  the  Constltntion  as  to 
the  meaning  of  the  six  m<mths  there  used, 
and  wh&a  the  time  commenced  to  run.  and 
did  not  involve  the  questloa  here  presented, 
as  the  vacancy  there  occurred  In  1906,  four 
years  before  tite  exidratton  of  the  term  for 
which  the  decedent,  Beck,  had  been  elected. 

We  hold  that  the  relator,  Jones,  who  waa 
elected  probate  Judge  in  Norembor,  1918.  1b 
entitled  to  the  oSlae,  and  the  rtdlng  of  the 
trial  court,  ^rtilch  would  lead  to  tbls  result, 
is  affirmed. 

Affirmed. 

MATFIBLD,  SOlfBBVUiLin,  OABDNBR, 
and  THOMAS.  JJ.,  concur. 

(1»  Ala.  271) 

najshviix;b.  c.  &  sr.  i..  rt.  v.  abram- 

SON-BOONE  PRODUCE  CO. 
(7  Div.  828.) 

(SnprwM  Court  of  Alabsms.  Fdk  IS,  1017.) 

1.  PUEAOZNO  «=»24S(1)— AlOEIfDiaUIT— DXPAB- 
TUBE. 

An  amendment  of  the  complaint,  containing 
counts  for  conversion  and  money  had  and  re- 
ceived by  adding  common  counts  and  coonta 
for  failure  to  dehver  a  shipment,  is  permissible 
under  Code  1907,  8  6367,  and  does  not  constitute 
a  departure,  the  subject  of  controversy  being  the 
same  as  in  tbe  originaL 

[Ed.  Note.— For  other  cases,  see  heading. 
Cent  Dig.  H  686.  689-692.1 

2.  CaBEIES8.«=>76  — InjTTBT  TO  GOODS— Pae- 

TIK8  Plaintiff. 
Where  the  seller  fs  consignor  and  conBigaee. 
and  indorses  the  bill  of  lading  with  drafts  on 
the  ostensible  purchaser,  and  the  real  parcfaaser 
pays  the  draft,  and  Uie  goods  are  delivered  to 
him.  he,  as  the  party  beneficially  interested.  Is 
the  proper  plalntilf  to  sue  the  carrier  for  injury 
to  goods. 

rEd.  Note.— For  other  casee,  see  Carriers, 

Cent  Dig.  ||  266-271,  863.]  , 

3.  Gf  ILBICB8  «B>177(D— Conif eothvg  CABRiBas 
— INJUKT  TO  Goods— Intbbstatb  Commebck. 


AsbVof  eOer  osms  stt  sum  topic  kbA  KBr-NDHBSB  la  sU  Kcv-ttaSBbBisd  DlgtsU  aai^  laOms 
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abrogate  liabOtty  of  eoimeeUiif  carrier  tor  Injury 
to  xooda  In  interstate  ihiiHnent, 

[Ed.  Not*.— For  other  caaee,  see  Oarriers, 
Gent  Die  IS  TtS,  77&] 

4.  Appsal  AKD  Bbbob  «=»762— SnFFimSHTAL 

BaiEP. 

ArgumeDt  to  tlie  Bupplemental  or  reply  brief 
on  a  ^oint  not  presented  oq  submisaion  of  the 
cauee  in  the  original  brief  Is  too  late  for  consid- 
eration. 

[Ed.  Note. — For  otber  caseB,  see  Appeal  and 
Error.  Cent  Dig.  |  3097.] 

Anderson,  C.  J,  and  Sayre,  J.,  dissenting. 

Appeal  from  City  Conrt  of  Gadsden ;  John 
H.  Dlsqiie,  Jndge. 

Action  by  the  Abramson-Bocme  Frodnoe 
Ckunpany.  suing  for  J.  M.  Smith  ft  Co.,  against 
13ie  Nashville,  Chattanooga  ft  St  Lorda  Rail- 
way. Judgment  for  plaintiff,  and  defendant 
appeals.  Transferred  from  Gonrt  oC  Appeals 
under  section  6,  Acts  1911,  p.  4^.  Affirmed. 

Goodhne  ft  Brindley,  of  Gadsden,  for  appel- 
lant It'orman  ft  Davla,  of  Gadsden,  tOr  ai>- 
pellee. 


GABDNTCB.  J.  J.  H.  Smith  ft  Go.,  a  part- 
nership doing  bualnesa  at  Gadsden,  Ala.,  or- 
dered throngb  one  Harris,  a  broker,  a  car^ 
load  of  bay  which  was  to  come  from  the 
Abramson-Boone  Prodnce  Company  of  Idaho. 
The  hay  was  shipped  November  22,  1913,  and 
arrived  In  Oadsdra  December  16th  following, 
and  was  ddlvered  to  J.  M.  Smith  ft  Co.  on 
December  30th.  The  bill  of  la^g  was  Issaed 
by  the  Oregon  Short  line  Ballroad,  and  the 
car  of  hay  was  ocmalgned  to  the  order  of  said 
Abramson-Borae  company  for  delivery  at 
Gadsden  and  Indorsed  by  said  company.  At- 
tached to  the  bUl  of  lading  waa  a  draft  on 
Harris  ft  Co.  for  the  pnrchaae  price  oi  the 
hay.  Notice  of  the  arrival  of  the  hay  waa 
glvoi  Iqr  the  railroad  company  to  nUl  Harris 
ft  Oo.,  but  J.  M.  Smith  ft  Go.  paid  the  draft 
and  delivery  waa  made  to  them.  In  unloading 
the  hay  it  was  discovered  that  more  than  a 
hundred  bales  of  It  was  greatly  damaged, 
caused,  as  plalntlfl  Insisted,  by  leaks  in  the 
car.  ^le  defendant  company  (aK>ellant  here) 
offered  evidence  tending  to  show  that  the  car 
WM  In  good  condition,  and  that  the  hay  was 
damaged  before  Shipment  Plalntlfl  refused 
the  hay,  deliverli^  It  bacfc  to  the  railroad 
company,  and  brought  salt  to  recova  the 
damages  thereby  sustained.  The  cause  was 
tried  the  conrt  without  a  Jury,  and  result- 
ed In  a  judgment  fbr  plalntlfl,  from  which 
defendant  appeals. 

The  complaint  as  originally  framed  contain- 
ed two  counts,  one  seeking  damages  for  the 
conversion  by  the  defendant  company  of  102 
bales  of  hay,  and  the  other  for  money  had 
and  received.  It  was  alleged  in  the  second 
count  that  the  money  claimed  tha«ln  arises 
out  of  the  same  facts  aa  are  Involved  In  the 
claim  on  which  the  first  connt  is  based.  Sub' 
sequratly,  during  the  progress  of  the  trial. 


the  plaintiff  was  permitted  to  amend  the 
complaint  by  adding  counts  3,  4,  6,  and  6. 
Counts  3  and  6  were  the  common  counts,  and 
4  and  6  sought  damages  for  defendant's  fail- 
ure to  deliver  the  102  bales  of  hay  received 
by  it  aa  a  common  carrier  for  delivery  to 
plaintiff  at  Gadsden. 

[1]  It  1b  first  Insisted  that  the  amendment 
was  improperly  allowed,  as  it  wrought  a  de- 
parture from  the  original  cause  of  action. 
But  both  the  pleadings  and  evidence  disclosed 
that  the  plaintiff  was  seeking  a  recovery  on 
account  of  the  damaged  condition  of  the  hay 
on  its  delivery  to  plaintiff.  The  parties  were 
the  same,  the  subject  of  controversy  the  same, 
and  we  are  of  the  opinion  that,  under  our  lib- 
eral system  of  pleading,  tbe  amendment  was 
permissible  and  did  not  constitute  a  depart- 
tnre.  Code  1907,  i  6367;  Gaines  v.  B.  B.  L. 
ft  P.  Co.,  164  Ala.  6,  51  South.  23a 

Plaintiff  was  permitted  to  further  amend 
tbe  ccHuplaint  so  as  to  make  the  Abramson- 
Boone  Produce  Company,  suing  for  the  use 
and  benefit  of  3.  M.  Smith  ft  Co.,  the  parties- 
plaintiff  in  tbe  cause.  The  objection  to  this 
amendment,  on  which  the  fifth  assignment  of 
error  Is  based,  (a  not  insisted  on  in  appel- 
lant's brief. 

[2]  It  is  insisted  that,  under  the  facta  here 
disclosed,  this  action  cannot  be  maintained 
by  either  J.  M.  Smith  &  Co.  or  for  said  com- 
pany's benefit  by  the  Abramson-Boone  Com- 
pany, for  the  reason  that  the  hay  was  not 
consigned  to  the  Smith  Company,  and  up  to 
the  time  of  its  delivery  they  had  no  title  or 
interest  in  It,  and  the  cause  of  action  therefore 
rested  In  the  Abramson-Boone  Company 
alone.  It  being  both  consignor  and  consignee. 
In  support  of  this  contention,  we  are  dted 
to  the  following  cases:  Golf  Compress  Co. 
V.  Jones  Co.,  172  Ala.  650,  55  South.  206: 
Hood  V.  Commercial  Bank,  12  Ala.  App.  fill, 
67  South.  721;  Fletcher  v.  Preatwood,  150 
Ala.  135.  43  South.  231;  Zimmerman  v.  U 
ft  N.  Co.,  6  Ala.  App.  475^  6  South.  598 ;  So. 
Ry.  V.  Jones  Cotton  Co.,  167  Ala.  581,  52 
South.  899;  L.  ft  N.  B.  E.  Co.  v.  AUgood, 
IIB  Ala.  163,  20  South.  886;  Walter  v.  A.  O. 
S.  By.  Co.,  142  Ala,  486,  39  South.  87. 

Under  the  undisputed  evidence  In  this  case, 
although  the  brokers,  Harris  ft  Co.,  were  the 
ostensible  buyers  of  the  car  ot  hay,  yet  they 
were  purchasing  it  from  AbranuonrBoone 
Produce  Company  for  and  on  behalf  of  J.  M. 
Smith  ft  Co.,  who  were  tbe  real  purChaaen 
and  the  parties  beneficially  Intwested  In  the 
shipment  So.  Exp.  Go.  v.  Caperton.  44  Ala. 
101, 4  Am.  Bep.  118;  So.  By.  Go.  v.  Brewster, 
9  Ala.  App.  597,  63  South.  790.  As  the  ship* 
ment  was  made  by  the  said  Produce  Company 
as  both  consignor  and  consignee,  the  hay 
could  not  rightfully  be  delivered  until  pay- 
ment of  the  draft  A.  G.  L.  By.  v.  Dahlbeis 
Co.,  170  Ala.  617,  54  Sontb.  168;  Howell  v. 
Home  Bank,  70  South.  686.  The  bill  ot  lad- 
ing was  indorsed  by  the  consignor  and  con- 
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signee — the  said  Prodtiee  Company — ^with 
draft  made  on  Harris  &  Co.,  bat  J.  M.  Smith 
&  Co.  paid  the  draft  and  the  hay  was  deliver- 
ed to  them.   They  were  the  real  purchasers. 

We  are  not  here  concerned  with  the  ques- 
tion In  whose  name  the  action  shoald  hare 
been  brought  had  there  been  no  delivery 
of  goods  and  no  payment  of  the  draft. 
Whether  In  the  Abramson-Boone  Produce 
Company  originally,  or  In  Harris  &  Co.,  un- 
der the  facts  as  here  disclosed  the  right  of  ac- 
tion clearly  passed  to  the  plaintiff,  the  J.  M. 
Smith  Company,  as  they  were  the  parties 
benefldally  Intereoted  or  who  would  suffer 
any  loss.  This  Goncloston  Is  supported  by 
what  was  said  in  tlw  recent  case  of  So.  Ry. 
Oa  T.  Brewster,  <dted  anpra.  See,  also,  4 
R.  a  U  400.  i  807,  and  page  044,  |  400;  So. 
Sj.  Co.  T.  Brewster,  60  Sontti.  111. 

The  cases  ber^before  dted  as  relied  on 
by  counsel  for  appellant  do  not  present  sltu- 
attons  anali^oas  to  that  here  under  cod- 
dderatlon,  and  therefore  do  not  militate 
against  the  condnslon  reached. 

[3]  It  Is  also  Insisted  that,  thla  being  an  in- 
terstate shipment,  the  Initial  carrier  is  alone 
liable  under  the  federal  statute  for  any  loss, 
damage,  or  Injury  caused  by  any  carrier  over 
whose  line  the  interstate  shipment  may  have 
passed,  and  In  support  of  this  Insistence  we 
are  cited  to  a  recent  case  from  the  Georgia 
Court  of  Appeals,  that  of  So.  Ry.  v.  Bennett, 
17  Ga.  App.  162,  86  S.  B.  418.  A  reading  of 
that  case  will  disclose  that  the  court  was 
there  dealing  with  a  statute  of  the  state  of 
Georgia  which  was  repugnant  to  the  federal 
statute  known  as  the  Carmack  amendment 
<Act  June  29,  1906,  Fed.  Stat.  Ann.  Supp. 
1909,  pp.  273,  274).  We  have  no  such  statute 
under  consideration  here.  The  identical  ques- 
tion was  presented  to  this  court  in'  the  recent 
case  of  L.  &  N.  Ca  v.  I^nne,  71  South.  338, 
and  decided  adversely  to  appellant's  conten- 
tion. The  argument  of  counsel  and  the  au- 
thorities dted  have  not  persuaded  us  that 
there  was  error  in  this  holding,  and  we,  there- 
fore, adhere  thereto. 

[4]  In  the  supplemental  and  reply  brief  of 
counsel  for  appellant  the  argument  is  ad- 
vanced that,  under  the  facts  as  disclosed  by 
the  record,  the  liability  of  the  defendant  was 
that  of  warehouseman,  and  not  of  common 
carrier.  This  argument  was  not  presented  on 
submission  of  the  cause  in  the  original  brief 
on  file,  and,  under  the  rules,  comes  too  late 
for  consideration.  Jebeles-Collas  Co.  v.  Booze, 
181  Ala.  456,  62  South.  12.  But  in  any  case, 
we  are  not  impressed  with  this  insistoice. 

The  Judgment  appealed  from  will  be  af- 
firmed. 

Affirmed. 

McCLEUAN,  MATTIELD,  SOMER- 
VILLE.  and  THOMAS,  J  J.,  concur.  ANDER- 
SON, C.  J.,  and  SAYRE,  J.,  dissent 


(IM  AU.  K8) 

DAT  V.  STATB.  a  Dir.  03&) 
(Snpreme  Court  of  Alabama.    Feb.  15,  1917.) 
Cbiwinai,  Law  «=>1137(3)— Appkal— Ikvited 

In  a  prosecution  tor  murder,  where  the  oonrt 

charged  on  murder  In  the  second  degree  on  re* 

?iueat  of  defcDdnnt's  counsel,  whereupon  de- 
endant  reserved  an  exception  to  the  diarse 
on  the  special  fcround  that  there  was  no  evidence 
to  support  sadi  a  verdict,  and  the  state  moved 
to  have  the  charge  withdrawn,  and  the  court 
withdrew  it,  any  caror  in  sndi  withdrawal 
was  invited  by  defendant,  and  he  could  not  com- 
plain thereof  on  appeal. 

[Ed.  Note.— For  otb»  casei^  see  Grhninal 
Law,  Cent  Dig.  i  8000.] 

Appeal  from  Circuit  Court,  Washington 
County;  Ben  D.  Turner,  Judga 

Qulncy  Day  was  convicted  of  murder,  and 
be  appeals.  Affirmed. 

Granade  A  Granade,  of  Chatom,  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  Harwell 
G.  Davis,  Ass't  Atty.  Gen.,  for  the  State. 

GARDNER,  J.  Appellant  was  convicted  of 
the  murder  of  one  William  Werms,  and  his 
punishment  fixed  at  life  imprisonment  The 
fatal  shot  was  fired  by  some  one  in  ambush, 
and  the  defendant  dented  any  partidpation 
in  the  crime,  rdying  upon  tibe  defaise  ot 
alibi. 

On  the  conduslon  of  the  court's  oral  . 
charge  to  the  Jury,  the  defendant  excepted  to 
the  failure  to  charge  on  murder  In  the  sec- 
ond degree,  and  requested  that  such  cha^» 
be  given.  The  court  then  charged  on  murder 
in  the  second  degree,  on  the  conduslon  of 
which  the  bill  of  exceptions  dlsdoses  the 
following  as  having  occurred: 

"Defendant  excepts  to  the  court's  charpinfr  on 
murder  in  the  second  degree  because  there  is 
no  evidence  to  support  that.  The  state  moves 
to  strike  the  portion  of  the  chat^e  on  murder 
in  the  second  degree,  because  there  is  no  evi- 
dence to  mistaln  a  verdict  of  murder  In  the  sec- 
ond  dceree. 

"By  the  Ctourt:  I  think  I  will  withdraw  tnat 
charf^e  on  murder  in  the  second  degree,  and  I 
charffe  you,  •  *  •  If  this  defendant  is  guilty 
at  all,  he  Is  guilty  of  murder  in  the  first  degree, 
and  the  punishment  would  be  for  you  to  fix. 
And  if  he  is  not  guilty  of  that  he  is  not  guilty  <a 
anything." 

To  this  instmction  defmdant  reserved  an 
noeptlon.  Ctmcedlng  for  the  purposes  of 
this  case  that  under  section  7087.  Code  1907. 
and  the  authorities  construing  same,  dted  in 
the  recent  case  of  McPbeison  t.  State,  73 
South.  387,  present  term,  there  was  error  In 
that  portion  of  the  oral  charge  last  quoted, 
yet  we  are  persuaded,  uptm  a  reconsideration 
of  the  case,  that  reversal  cannot  be  predicat- 
ed upon  this  action  of  the  court 

It  Is  noted  that  upon  request  of  the  defend- 
ant's counsel  the  court  fully  charged  the  Jury 
on  murder  in  the  second  degree.  Thereupon 
the  defendant  reserved  an  ^xc^rtlon  to  audi 
charge,  which  he  had  just  previously  request- 
ed, upon  the  specific  ground  that  there  was 
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iw  evldenod  to  mppoit  waA  a  verdict  Such 
■txcepUon  was  the  equivalent  of  an  obJecUon 
tflereto,  and  was  an  fqpen  Invitation  to  tbe 
court  to  exclude  or  withdraw  tbe  same. 
ThareuiKm  the  state  moved  to  have  same 
withdrawn,  and  the  court  withdrew  the 
charge  on  second  d^ree  murder,  as  above 
set  out  If  this  was  error,  it  was  superin- 
duced by  the  conduct  of  the  defendant  him- 
self— indeed,  openly  Invited  by  the  exceptlcHis 
reserved. 

It  has  been  repeatedly  decided  by  this 
court  that  one  who  has  Invoked  of  the  trial 
court  a  particular  ruling  or  action  will  not 
be  heard  to  complain  in  this  court  of  such 
action  or  ruling,  though  it  be  erroneous.  As 
said  In  BarddeU  v.  State,  144  Ala.  64.  S8 
South.  875: 

"To  allow  the  defendant  the  benefit  of  the  ex- 
ception would  be  to  give  him  the  benefit  of  his 
own  wrong." 

See,  also.  Barber  v.  State,  161  Ala.  66.  43 
South.  808 ;  Travis  v.  81os»-Sh^eld  Co.,  162 
Ala.  605,  50  South.  108;  W.  D.  Tel.  Co.  v. 
Griffith,  161  Ala.  241,  60  South.  91;  Bone  v. 
State,  8  Ala.  App.  69.  62  South.  466. 

This,  in  our  opinion,  presents  the  only 
question  of  importance  upon  this  appeal. 
The  other  matter  presented  by  the  record  we 
do  not  deem  of  sufficient  Importance  to  be 
given  separate  treatment  here.  Suffice  it  to 
say,  each  question  appearing  In  the  record 
has  been  ^ven  careful  consideration,  and  we 
find  nothing  calling  for  a  rev^sal  of  the 
cause.  The  Judgment  ot  conviction  is  there- 
fore affirmed. 

Affirmed. 

ANDERSON,  O.  7.,  and  UcOLELLAN  and 
8ATRE,  33^  concur. 

<i»  Ai*.  2U) 
SHOTTS  V.  OOOPBR  et  aL   (6  DIv.  SOS.) 

(Supreme  Conrt  of  Alnbama.    Feb.  8,  1917.) 

1.  EXK!UT0R8  AND  ADMXmnsATORS  ^»160— 

AuTHoRiTT— Right  to  Sekt. 
Nothing  appearing  to  tbe  contrary,  execu- 
tors have  Btatntoiy  power  to  rent  real  estate 
of  the  deceased,  snbiaet  to  tiw  supervision  of 
the  probate  court. 

[Kd.  Note^For  other  cases,  see  Executors 
and  Admlnfstiaton,  Cent.  Dig.  {{  607-613.] 

2.  Oratrx,  Hobtoaqbb  «s»167(^— Phortty 

— TKRANTt  HOLDIiro  OVEB— BVIDBItOB.— SUI^ 
FICIESCY. 

In  trover  evidence  held  to  warrant  the  find- 
ins  of  an  implied,  if  not  an  express,  contract  on 
the  port  of  the  (zeeators  to  allow  tha  tenant 
to  bold  over  for  another  yrar.  and  so  to  give 
TBlidity  to  a  crop  mortgage  which  was- prior  to 
other  Diortirages  oa  the  Ifind  and  crop,  executed 
by  the  t^nnt,  who  thereafter  contracted  to  pur- 
chase the  land. 

8.  CnAlTEI,  MOBTOAOKS  €=9l67(2)  —  I.TEW  — 

Tenant  Holdinq  Ovbb— Iicpubd  l^n&ncv 

—Evidence. 
A  tenant  of  fatm  land,  while  holding  over 
after  the  expiration  ot  his  lease  with  consent 
of  the  executors  of  the  owner,  executed  a  mort- 
gage on  the  crop  to  be  grown  the  following  year. 


Thereafter  the  tenant  contracted  to  pnrchase  the 
laad,  and  gnve  a  mortgage  upon  it  and  the  crop 
to  be  growD,  for  tbe  purchase  mouey.  There 
was  evidence  that  while  holding  over  with  con- 
sent of  tbe  executors  and  before  be  contracted 
to  purchase,  the  tenant  prepared  tbe  land  for 
cultivation.  Held,  that  such  evidence  was  ad- 
missible to  sbow  that  at  such  time  the  tenant 
bad  an  intereat  in  the  land,  so  that  the  crop  mort- 
flage  first  executed  by  blm  wpuld  b«  a  specific 
uen  on  the  crops  grown. 

4.  EVIDENCK  «=>273(2)  — DBOLARATIOlia  — BT 

Oni!  in  Possession — ^Natuee  or  Right. 
Declarationa  by  one  executing  a  crop  mort- 
gage as  to  his  tenancy  of  tbe  land,  made  in  the 
absmce  of  the  lessors,  are  inadmissible  to  es- 
tablish the  mortgagor's  rights,  on  the  theory  that 
declarations  of  one  in  possession  of  propvty 
are  admissible  to  explain  the  same. 

[Ed.  Note.— For  other  eaaea,  see  Evidence, 
OentL  Dig.  fl  mi,  U12J 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; C  P.  Almon,  Judge. 

Action  between  W.  M.  Bhotts  and  3.  W. 
Cocpet  and  others.  From  a  judgment  fbr 
the  latter,  0x6  former  a^peala  Reversed  and 
remanded. 

The  cause  was  tried  on  the  second  count  of 
the  complaint,  which  was  in  trover  for  the 
conversion  by  defendant  {appellant  here)  of 
four  bales  of  lint  cotton,  and  on  the  plea  of 
the  general  issue  thereon.  No  question  was 
raised  aa  to  the  charge  of  conversion  by  de- 
fendant. The  cotton  was  raised  by  one  J. 
O.  Gann,  in  Marlon  county  on  land  known 
as  the  "John  Mltcbell  place,"  Gann  having 
been  for  several  years  a  tenant  of  Mitchell, 
who  died  in  August,  1913.  In  March,  1914, 
Gann  was  still  on  the  land,  and  made  a  con- 
tract with  tbe  executors  of  Mitchell's  estate 
to  purchase  It.  To  secure  the  purchase  price, 
evidenced  by  three  promissory  notes,  be  exe- 
cuted to  them  on  March  23,  1914,  a  mortgage 
on  tbe  land  and  on  the  crops  that  might  be 
grown  thereon  during  that  year,  which  mort- 
gage was  duly  filed  for  record  on  the  date 
of  Its  execution.  The  cotton  in  controversy 
was  raised  on  this  land  and  embraced  in  said 
mortgage.  Tbe  defense  set  up  that  the  cot- 
ton was  taken  under  a  mortgage  executed  by 
Gann  in  February,  1914.  on  crops  to  be  rais- 
ed that  year.  Objection  to  the  introduction 
of  said  mortgage  In  evidence  was  sustained. 
On  the  conclusion  of  the  evidence  tbe  court 
gave  the  affirmative  charge  at  the  request  of 
the  plaintlfls,  and  on  this  action  of  the  court, 
and  the  court's  rulings  on  the  evidence,  tbe 
asslgmnents  of  error  are  baaed. 

a  B.  MltcheU.  of  Hamilton,  HIU,  Hill, 
Whiting  ft  Stem,  and  W.  Raymond  Co<ver, 
all  of  Montgomery,  for  appellant.  B.  B.  ft 
K,  T.  Fite,  ot  Hamilton,  tot  appelleea. 

GARDNER,  3.  Tbe  evidence  Is  wlOiont 
dispute  that  the  mortgagor,  Gann,  purchased 
the  land  on  which  the  cotton  In  controversy 
was  grown  from  the  estate  of  Ms  former 
landlord,  John  Mitchell,  In  March,  1914,  and 
to  secure  the  purchase  price  he  executed  a 
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mortgage  on  tbe  land  and  on  the  crops  to 
be  grown  thereon  dnrtiv  1914;  that  Ultch^l 
died  In  Angast,  1918,  and  Gann  continued  on 
the  land  np  to  the  time  of  hla  purchase  there* 
ot 

£1-3]  ^peUants  rested  for  defense  npon 
the  mortgage  eicecnted  on  Velumary  16,  1914, 
on  the  crop  for  that  year.  PlalntlfTs  Insis- 
tence seems  to  be  that  at  the  time  of  the 
execution  of  the  crop  mortgage  the  mortgagor 
did  not  own  Uie  land,  tiot  any  Interest  there- 
in, and  had  no  rental  contract  thereiHi, 
and  that  therefore  sndi  a  mortgage  con- 
ferred no  spedflc  Hen  on  sncfh  after-acqnlr- 
ed  property,  dtlng  Windham  Stephen- 
son, 156  Ala.  341,  47  Sonth.  280,  19  U  R.  A. 
(ir.  S.)  910.  130  Am.  St  Bep.  102;  McNeUl 
V.  Henderson  &  HUl,  1  Ala.  App.  40S,  BS 
Sonth.  269;  Tonng  t.  Hall,  4  Ala.  App.  003. 
68  Sonth.  780.  The  evidence  that  Gann  bad 
occupied  the  land  as  tenant  for  Bfltchell  for 
a  period  of  ten  years  prior  to  the  execution 
of  the  mortgage  here  In  question,  and  that 
his  occupancy  contlnned  after  UltcheirB 
death,  was  not  disputed.  The  record  does 
not  disclose  when  tlie  executors  of  tiie  es- 
tote  were  appointed,  but  they  liad  the  statu- 
tory power,  nothing  appearing  to  the  con- 
trary, to  rent  the  real  estate  of  the  deceased, 
subject,  of  course,  to  tlie  supervision  of  the 
probate  court  Testimony  was  offered,  as 
we  understand  the  UU  of  exceptions,  to  show 
on  the  part  of  the  defendant  that  the  tenant 
mortgagor  paid  the  rent  of  1918  to  tlie  exec- 
utors of  the  estete,  and  that  they  had  per- 
mitted him  to  remain  on  the  place  after  the 
expiration  of  the  crop  year  under  the  same 
conditions  as  theretofore,  and  in  January, 
1014,  he  was  preparing  to  make  another  crop. 
Defendant  also  offered  to  show  that  on  land 
of  that  character  the  time  for  tbe  planting 
of  com  would  be  prior  to  March  23d  of  tbe 
year.  We  recognize  that  the  doctrine  of 
"holding  over"  by  a  tenant  after  the  exi^ra- 
tlon  of  bis  lease,  where  the  drcumstancea  are 
su^  that  the  landlord  may  be  held  to  have 
elected  to  treat  the  tenancy  as  continuing, 
reste  upon  the  principle  that  the  law  implies 
a  contract  between  the  parties  for  a  lease 
for  another  year  (Robinson  t.  Holt  90  Ala. 
116,  7  South.  441 ;  Wolffe  v.  Wolffe,  60  Ala. 
549,  44  Am.  Bep.  526),  and  as  a  general  rule 
may  be  ccmflned  to  tbe  parties  to  tbe  con- 
tract. Whether  such  limltetlon  exists  here, 
however,  we  need  not  determine.  The  evi- 
dence not  only  discloses  that  the  tenant  did 
occui^  the  same  land  tor  a  long  term  of 
years  and  continued  to  occupy  It  in  the  same 
manner  as  theretofore,  but  the  testimony 
above  referred  to,  offered  by  the  defendant 
and  to  wiiich  objections  were  Interposed  and 
Busteined,  was,  In  our  opinion,  sufficient  for 
sttbmlsedtm  to  the  Jury  of  the  guestion  as  to 
whether  or  not  at  the  time  of  the  execution 
of  the  mortgage  to  ai^lant  on  February 
16,  1914,  tbe  tenant  had  made  some  arrange- 


ment or  entned  Into  any  valid  agreement 
with  the  executors  for  the  cultivation  of  the 
land  for  another  year.  We  are  of  tbe  opin- 
ion that  from  this  testimony.  In  connection 
with  that  already  Introduced,  the  Jury  might 
lnf6r  an  Implied,  If  not  an  express,  contract 
on  the  part  of  the  executors  with  the  tenant 
as  to  the  occupancy  of  the  luid  £w  another 
year.  24  Cyc.  882;  Balney  Gapps,  22  Ala. 
288.  We,  therefore,  conelode  that  there  was 
reverslUe  error  la  excluding  the  evldmce  re- 
ferred to. 

[4]  The  defendant  offered  to  prove  a  dec- 
laration of  the  mortgagor,  made  prior  to  the 
execution  of  defendant's  mortgage,  to  the 
effect  that  he  had  made  arrangHnmts  for  an- 
other year;  and  the  following  cases  are  cit- 
ed 1^  counsel  for  appellant  to  the  effect  that 
declarations  of  one  in  possecMon  of  property, 
explanatory  of  the  possession,  are  admissible: 
Oleahmd  v.  Huey,  18  Ala.  847;  Daffnm  v. 
Crump,  69  Ala.  77;  Holman  v.  Oark,  148 
Ala.  291,  41  South.  76B;  Gary  v.  TerrOl,  9 
Ala.  206;  Oden  v.  Stubblefleld,  4  Ala.  40. 
While  the  general  prlnc^e  announced  in 
these  cases  is  well  understood,  yet  we  are 
of  the  opinion  that  the  evidence  here  of- 
fered was  tnadmissible.  There  was  no  Ques- 
tion that  the  mortgage  was  in  possession  ct 
the  land  at  the  time  of  Uie  executUm  of  de- 
fendant's mortgage;  The  imly  purpose  to  be- 
served  by  the  question  was  to  show  a  rental 
contract  by  the  mere  declaration  of  the  mort- 
gagor, in  the  ah^enoe  of  the  parties  Inter- 
ested In  the  cause.  We  do  not  think  that  tbe 
principle  announeed  in  the  above-dted  cases 
can  be  made  to  extend  to  the  situation  here 
presented. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded. 
Reversed  and  remanded. 

ANDBRSON,  a  and  McOLBEiLAN  and 
SATRB,  JJ.,  concur. 

(IM  Ala.  800) 

SPAFPOBD  V.  flPAJPFOBD.    0-  IHv.  949.) 

(Supreme  Court  of  Alabama.    Feb.  16.  1917J 

1.  HUSBAITD  AITD  WlIC  4t=»286H— SEPARATr 

Maintenancb  —  JuBisDionoM  or  Consis 

— Ei<JTJITT. 

OonrtB  of  equity  exercise  wiginal  jurisdic- 
tion to  award  allnumy  by  way  of  separate  main- 
tenance independently  oi  a  bill  for  (UTorce. 

.  Nota— V(»  other  esses,  see  Ho^NUid  and 
Ont  Dig.  i  1074.] 

2.  HusBAiTO  Airo  Wns  «=s>283(l)— Sepakatk 
Maiktenavcb— RiQHT  ow  Wiis--Gause  for 

DZVOBCX. 

Xt  is  not  absolutely  essential  for  the  support 
of  a  bill  for  alimony  by  way  of  sepsrate  main- 
tenance that  the  facts  alleged  are  suffident  ti> 
warrant  a  divorce. 

W"Ed.  Note.— For  other  cases,  see  Hosband  and 
ife,  Cent.  Dig.  SS  1062.  106&-1O72.] 

3.  Husband  anj}  Wm  <s=>3(l)  —  PrasoHAi. 
Rights— Selection  or  Douicile. 

Tbe  universally  recognized  right  of  tlie  hus- 
band to  sdect  his  own  domicile  must  be  rea- 


[Bd 
Wife, 
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■oaaUjr  ud  ant  <  uMtrarily  ttereised;  the 
qaeatlui  in  eodi  case  to  be  detennuied  on  the 
peculiar  facta  and  drcanutBneeB  there  exiatiiv. 

W"Bd.  Note.— For  other  caan,  lee  Hnrtand  and 
if  e^  Cent.  Dig.  1  7  J 

4.  HUSBAITD  AND  Wot  ^>296  —  SSPABATX 

Maintenakck  —  Right  or  Wire  —  Hus- 
band's Choice  or  Domicile. 
A  bill  whidi  alleged  that  the  hasband  took 
his  wife,  contrary  to  his  antraiaptial  promige, 
to  reside  in  the  home  with  his  mother  and  Bis- 
ter, where  she  was  giTen  no  authority  aa  mia- 
trees  of  the  home,  and  where  she  was  insulted, 
humiliated,  and  made  to  fe^  that  she  was 
not  w«lc<ane  by  the  mother  and  sister,  and 
that  the  huiband,  in  refusing  the  wife's  request 
that  in  view  of  the  delicate  state  of  her  health 
lie  remove  her  from  her  unpleasant  surrouod- 
ings,  stated  that  he  held  his  duty  to  hta  motho: 
and  sister  to  be  above  all  else,  and  declared 
be  would  not  support  her  if  she  refused  to  re- 
side there  with  him,  is  sufficient  to  entitle 
the  wife  to  separate  maintenance. 
_rGd.  Note.— For  other  cases,  see  Husband  and 
'Wife,  Cent  Dig.  |  106&.] 

5.  Husband  and  Wite:  ^=>2d6  —  Sepabate 

MAINTSNANOB— PLEADIH  G  8— GONSTRtrCTION . 

A  suit  for  separate  maintenance  is  one  in 
which  the  public  occupies  in  effect  the  position 
of  a  third  party,  and  mere  legal  niceties  in  re- 
gard to  pleading  ahonld  not  interf^e  with  the 
metitorions  ctHisideration  of  the  cause,  thou^ 
the  ri^ts  of  the  parties  must  be  fuU^  respect- 
ed, and  the  bill  must  contain  suffiaent  aver- 
ment of  facts  to  five  the  respondent  due  notice 
of  what  he  is  called  opon  to  defend. 

[EJd.  Note.— EV>r  other  casM,  Me  Husband  and 
Wifew  Cent.  Dig.  {  1089.] 

41.  Pleadiro  ^s»8{3)—Oonoxj7BIOhs— Collec- 
tive Facts. 
A  bill  for  separate  maintenance,  which  al- 
lesed  that  the  husband  took  his  wife  to  live 
with  his  mother  and  sister,  who  insulted,  mis- 
treated, and  humiliated  the  wife  and  made  her 
feel  that  she  was  not  welcome,  is  not  defec- 
tive as  alleging  conclusions  of  the  pleader,  since 
the  facts  amoimting  to  such  treatment  could 
hardly  be  spedflcalgr  alleged,  and  l^e  allega- 
tions may  be  daased  aa  thoae  stating  a  col- 
lective fact 

p]d.  Note.— For  other  caaea,  sea  Pleading, 
Cent  Dig.  {  18.] 

MoOUnu,  J.t  diaaanting. 

Appeal  from  ChaBcery  Court,  Mobile 
County;  Thomas  H.  Smith,  Chancellor. 

Suit  by  Bemadlne  SpafCord  against  Ralph 
B.  Spafford  for  alimony  without  divorce. 
l<*rom  a  decree  overruling  demurrers  to  the 
bill,  defendant  aiq^eals.  AflBrmed. 

Sidt  by  the  wife,  appellee  here,  against  the 
husband  for  alimony  alone.  The  bill  shows 
both  parties  to  be  over  the  age  of  21  and  res- 
Identa  of  the  dty  of  Mobile,  Ala.,  and  thetr 
marriage  on  October  28,  1915.  The  bill  fur- 
ther shows  that  prior  to  Oietr  marriage,  re- 
spondent promised  complainant  that  he 
would  take  hw  Into  a  home  owned  by  him 
which  would  not  be  occupied  by  other  mem- 
bers of  his  fiuullyt  and  where  she  could  keep 
liouse  and  be  the  mistress  of  her  own  home ; 
that  instead  of  carryins  out  bis  promise  he 
took  her  into  a  home  in  Mobile  which  was 
oocuidod.  by  his  moKber  and  sister,  the  latter 


being  a  widow  with  twe  children  who  resided 
with  her ;  that  after  entering  said  home  the 
wife  was  insulted,  mistreated,  and  humiliat- 
ed by  the  said  mother  and  sister,  and  was 
made  to  feel  that  she  was  not  welcome — that 
she  was  eating  food  to  which  she  was  not 
welcome;  that  respondent's  sister  was  the 
head  of  bis  home,  and  complainant  had  no 
authority  and  no  ri^ts  therein,  except  with 
reference  to  the  one  KHxn  actually  occupied 
by  h^;  that  when  she  hnng  some  of  her 
lectures  in  the  parlor  of  the  home  the  moth- 
er and  sister  refused  to  permit  them  to  re- 
main in  the  parlor,  and  carried  them  back 
to  the  KKHU  occupied  by  conqtlalnant ;  that 
In  such  and  in  many  other  ways,  by  the 
adoption  of  idmllar  methods  of  treatment, 
the  mother  and  sister  of  re8p<»ident  made 
complainant  very  miserable  and  kept  her  un- 
happy, and  she  appealed  to  respondent  to 
remove  her  from  these  unpleasant  surround- 
ings, urging  him  to  take  her  to  his  other 
home,  as  he  had  promised,  or  go  with  her  to 
her  own  mother's  home  in  the  city  of  Mo- 
bile, and  there  board  until  different  arrange- 
ments might  be  made ;  that  instead  of  being 
moved  by  the  appeals  thus  made  to  him  by 
her,  respondent  assumed  a  lofty  and  haughty 
attitude,  and  informed  her  that  he  held  duty 
to  bis  mother  and  sister  to  be  above  all  else ; 
that  he  would  not  go  with  her  to  her  moth- 
er's home,  and  woold  not  move  with  her  out 
of  the  home  then  occupied  by  his  mother  and 
slater,  nor  support  her  if  she  refused  to  re- 
side in  said  home,  ^e  bill  further  alleges 
that  complainant  is  soon  to  become  a  mother, 
and  is  In  such  physical  ctmdltlon  that  she  Is 
very  nervous,  and  It  Is  impossible  fw  her 
to  contlnne  In  the  said  home  and  suffer  said 
indignities;  fhat  although  respondent  Is 
aware  of  her  said  condition  he  still  refuses 
to  do  anything  for  her,  or  to  contrtbnto  In 
any  manner  to  her  support,  unless  she  re- 
move back  into  said  home;  and  that  re- 
spondent Imows  complainant  has  abscdntely 
no  properly,  and  that  shs  even  now  finds  it 
necessary  to  wortt  for  her  support  and  will 
soon  be  unable  to  work  at  all  until  after  her 
approaching  travail. 

The  demurrers  to  the  bill  take  t2ie  point 
OuLt  the  UU  Is  without  eqntty,  and  shows 
upon  its  ftce  that  the  respondent  Is  willing 
to  support  complainant  If  <die  will  live  In  his 
home,  and  that  It  shows  upon  Its  face  that 
she  voluntarily  removed  from  his  home  with- 
out legal  cause.  Tbere  are  also  grounds  of 
demurrer  taking  the  pcdnt  that  certain  al- 
legations In  the  blU— «uCh  as  that  oratrlz 
was  insulted,  mistreated,  and  humiliated  by 
the  mother  and  sister  of  respcmdent,  and 
made  to  feti  that  she  was  unwelcome  in  the 
home — are  but  mere  conclusions  of  the  plead- 
er and  not  the  allegation  of  any  fact 

The  chancellor  overruled  the  demurrers, 
and  appdlant  prosecutes  this  appeal. 
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Inge  ft  McLeod,  oC  Mobile,  for  appellant. 
Webb,  McAlplue  &  QroTe,  of  Mobile,  for  ap- 
pellee. 

GAKDNMEt.  J.  [1]  This  Is  a  bill  by  the 
wife  for  separate  maintenance.  That  courts 
of  equity  exercise  in  this  state  original  Juris- 
diction to  award  alimony  Independently  of  a 
bill  for  divorce  was  established  in  the  early 
history  of  this  court,  and  Is  of  course  not 
questioned  on  this  appeaL  Cllsby  t.  Cllsby, 
160  Ala.  572,  49  South.  445,  135  Am.  St  Bep. 
110. 

[2]  There  has  existed  some  diversity  of 
opinion  as  to  whether  or  not  the  wife  to  sus- 
tain such  a  suit  must  necessarily  establish 
facts,  sufficient  to  warrant  a  divorce.  Such 
a  view  seems  to  be  entertained  by  Mr,  Bish- 
op In  his  work  on  Marriage  and  Divorce  (1 
Bish.  Mar.  and  Dtv.  {  796).  The  author  rec- 
ognizes the  rule  in  Alabama  to  be  to  the  con- 
trary, however.  Section  797,  note.  And  in 
1  Rul.  Case  Law,  I  86,  p.  937,  Vve  find  the 
following: 

"Although  some  cases  require  that  she  estab- 
lish grouods  Budi  as  vould  entitle  her  to  a  de- 
cree of  Judicial  separation  or  divorce,  the  pref- 
erable view  appears  to  be  that  facts  suffi^nt 
to  show  a  oersisteat,  unjustifiable  course  of 
conduct  oa  the  part  of  the  husbaad  rendering 
the  wife's  life  miserable.  Thus,  where  she  has 
been  unjustifiably  abandoned  she  is  entitled  to 
alimony,  even  though  it  is  not  of  BaflSdent  dura- 
tion to  entitle  her  to  a  divorce." 

This  piinc^le  foond  appllcaUon  In  the  re- 
cent case  of  Cook  r.  Cook,  71  South.  986, 
where  the  separation  was  of  ooly  a  few 
monOii^  duration.  It  Is  tberef&re  not  abso- 
lutely essential  for  the  support  of  a  UU  of 
this  character  that  facts  be  alleged  suffi- 
cient to  warrant  a  divorce. 

The  question  pleaded  as  ctf  prime  Impor- 
tance by  counsel  for  appellant  on  this  appeal 
relates  to  the  equity  of  the  bill,  it  being  In* 
slsted  that  the  facts  set  up  In  the  bill  of  com- 
plaint disclosed  that  the  husband  was  willing 
to  sai)port  the  wife  in  the  home  also  occupied 
by  his  mother  and  sister,  and  that  notwith- 
standing the  alleged  conduct  of  the  two  latter 
toward  the  wife,  he  owed  her  no  further  duty 
than  to  support  her  under  that  particular 
roof,  and  that  her  quitting  It  was  therefore 
without  legal  excuse.  It  la  urged  as  a  set- 
tled rule  that  the  husband  is  the  head  of  the 
family,  and  as  such  has  the  right  to  select  his 
own  domicile^ 

[3]  This  general  rule,  so  far  as  we  have 
been  able  to  discover,  Is  universally  recogniz- 
ed. It  was  given  recognition  by  this  court  In 
the  recent  case  of  Winkles  v.  Powell.  173  Ala. 
46,  66  South.  536.  It  Is  also  conceded  by 
equal  weight  of  autborl^  that  the  rule  has 
its  limitations.  In  Winkles  v.  Powell,  supra, 
it  was  held  that  while  the  husband  ordinarily 
has  the  power  to  select  the  domicile,  yet  this 
right  must  be  reasonably  and  not  arbitrarily 
exercised.  No  general  rule  can  be  laid  down 
as  a  safe  guide,  but  eacb  case  must  be  deter- 
mined npoa  its  own  pecoliar  fa^  and  dr-j 


cumstances.  In  the  note  to  Brewer  v.  Brew- 
er, 13  L.  B.  A.  (N.  S.)  222,  the  author  thus 
expressed  the  role: 

"Id  oonsiderlDg  questiotiB  of  this  nature, -the 
courts  confine  themselves  more  to  the  deter- 
minatira  of  what  la  reasonable  under  the  focts 

of  each  case  than  to  the  disaiasion  of  prece- 
dents. Bat  it  is  commonly  laid  down  as  a  gener- 
al proposition  that  tbe  power  of  determining 
where  the  marital  domicile  shall  be  located, 
or  who  shall  be  the  inmates  thereof,  rests  pri- 
marily in  the  husband  in  correlation  to  his 
duty  to  make  provision  for  the  wife.  It  is  uni- 
versally conceded,  however,  that  this  right  must 
be  reasonably  exercised." 

The  Brewer  Case  bears  a  striking  analogy 
to  the  one  here  under  consideration,  and  we 

quote  the  foUowlng  from  the  opinion: 

'*The  husband  has  the  right  to  direct  the  af- 
fairs of  his  own  house,  and  to  determine  the 
place  of  the  abode  of  the  family;  and  it  is  in  ^n- 
eral  the  duty  of  the  wife  to  submit  to  such  de- 
termination. The  right  which  tbe  husband  ex- 
ercises in  these  matters  Is  not,  however,  an 
entirely  arbitrary  power.  He  must  have  due 
regard  for  the  welfare,  CMnfort,  and  peace  of 
mind  of  his  wife.  Dakin  v.  Dakin,  1  Neb. 
(Unof.)  467,  95  N.  W.  781.  The  oases  cited 
by  the  appellant  establish  the  doctrine  that  a 
husband  may  not  require  his  wife,  against  her 
will,  to  reside  in  the  family  of  his  mother,  es- 
pecially in  a  subordinate  capacity.  Powell  v. 
PowelL  29  Vt.  149;  Shinn  v,  Shinn.  51  N.  J. 
Eq.  7^  24  Atl.  10S2.  Every  wife  is  entitled 
to  a  home  corresponding  with  the  circumstances 
and  condition  of  her  husband,  over  which  she 
shall  be  permitted  to  preside  as  the  mistress. 
The  defendant  in  this  case  has  shown  a  strrag 
sense  of  filial  duty.  This  is  commendable,  but 
it  must  not  confiict  with  the  conjugal  du^  he 
owes  to  his  wife.  The  family  is  the  umt  of 
the  social  oi^nism,  and,  while  the  institutloa 
of  new  families  to  some  extent  involves  the  dis- 
integration of  the  older  household,  it  is  abso- 
lutely necessary  to  continued  social  existence. 
When  a  man  marries  and  founds  a  new  family^ 
he  assumes  new  duties  and  obligations;  and, 
when  these  confiict  with  bis  fcmner  ties,  they 
must  be  held  paramount.  The  very  existeoce 
of  the  family  depends  upon  the  enforcement  of 
this  priadple."   13  L.  B.  A.  (N.  S,)  226. 

We  do  not  express  approval  of  all  that  was 
said  in  the  above  quotation,  but  only  as  to  the 
general  principle  set  forth.  That  It  Is  correct 
in  principle  we  think  Is  supported  by  other 
authorities,  as  well  as  by  common  sense. 
This  was  recognized  by  the  New  Jersey  Chan- 
cery Court  In  Wright  v.  Wright,  43  Aa  447» 
by  the  Supreme  Court  of  Massatdinsetts  in 
Franklin  v.  Franklin,  190  Mass.  349,  77  N. 
E,  48.  4  L.  B.  A.  (N.  S.)  145,  5  Ann.  Ca&  851, 
and  by  the  Court  of  Appeals  of  Illinois  in 
Albee  V.  Albee,  43  IlL  App.  370,  affirmed  by 
the  Illinois  Supreme  Court,  141  111.  550,  31 
N.  E.  153.  The  case  of  Powell  v,  PoweU,  29 
Vt  148,  has  been  frequently  cited,  with  both 
approval  and  disapproval.  It  is  disapproved 
in  1  Bish.  Mar.  and  Dlv.  {  789,  and  in  Nel- 
son's Divorce  and  Separation,  vol.  1,  fi  68.  In 
the  Vermont  case  the  vrife  refused  to  go  to 
the  husband  "to  live  with  him  near  his  rela- 
tives." After  discussing  tbe  disquietude  oc- 
casi<»ied  in  the  mind  of  the  wife  by  cljse 
proximity  to  the  husband's  relatives  and 
leaching  the  conclusion  that  lier  ftbMiua  uih- 
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der  cmch  circumstances  waa  not  a  wllUol 
desertion,  the  court  said: 

"WhUe  we  recognize  fully  the  ri*ht  of  the 
husband  to  direct  the  affairs  of  his  own  bouse, 
and  to  determine  the  place  of  the  abode  of  the 
family,  and  that  it  is  in  general  the  duty  of 
the  wife  to  submit  to  such  determinationa,  it  is 
still  not  an  entirely  arbitrary  power  whidi  the 
husband  exercises  lu  these  matters.  He  must 
exercise  reason  and  diacretioo  in  regard  to 
tfaem.  If  there  is  any  ground  to  conjecture 
that  the  husband  requires  the  wife  to  reside 
"Where  her  health  or  her  comfort  will  be  jeopard- 
ised, or  even  where  she  serioualr  believes  such 
results  will  follow  which  will  almost  of  neces- 
Bity  produce  the  effect,  and  it  is  only  upon  that 
(round  that  she  separates  from  him,  the  court . 
cannot  r^nrd  her  desertion  as  continued  from 
mere  willfulness.  Any  man  who  has  pr(H)er 
tendwness  and  affection  for  his  wife  would  cer- 
tainly not  require  her  to  reside  near  his  rela- 
tives if  her  peace  of  mind  were  thereby  serious- 
ly disturl}ed.  This  would  be  very  far  from  ctnu- 
pliance  with  the  Scriptural  e^qMSition  of  the 
duty  of  husbands:  'For  this  cause  shall  a  man 
leave  father  and  mother  and  deave  to  Us  wife, 
and  they  twain  shall  be  one  flesh.*" 

We  quote  from  this  case  because  of  the  fact 
that  it  has  excited  general  interest  and  found 
frequent  reference  In  subsequent  dedslons, 
but  we  do  not  mean  thus  to  Indicate  approval 
thereof.  Indeed,  we  ere  Inclined  to  the  view 
that  the  principle  there  sought  to  be  applied 
Is  too  far  extended.  But  of  course  no  general 
rule  would  cover  all  cases.  As  was  said  by 
the  Kentucky  Cknirt  of  Appeals  In  Klein  v. 
Klein.  96  S.  W.  848: 

"It  may  be  conceded  that  it  is  the  duty  of  a 
husband  to  provide  a  comfortable  h(Mne  for  his 
wife,  and  to  surround  her  with  anreeable  asso- 
ciatima,  and  to  do  everything  within  reason- 
able and  proper  limits  that  can  be  done  to 
make  her  nappy.  The  provision  that  the  hus- 
band should  make  for  uis  wife  in  respect  to 
home,  companions,  and  surroundings  necessarily 
depends  upon  such  a  variety  of  arcumstances 
involving  the  social  standing,  pecunianr  condi- 
tion, employment  or  business  of  the  husband, 
aud  his  place  of  residence,  that  no  rule  of  gen- 
eral application  can  be  lud  down,  tflflch  case 
must  be  adjudged  on  the  facts  upon  which  it 
rests;  what  would  be  reasonable  and  proper 
in  one  might  be  wholly  unsuitable  and  inade- 
quate in  another,  and  it  is  also  true  that,  with- 
in reasonaUe  bounds,  he  has  the  right  to  deter- 
mine the  place  where  he  will  live,  and  it  is  the 
duty  of  the  wife  to  accept  sudi  residence  and 
suoi  place  as  the  hu^and  may,  without  un- 
warranted parsimcmy  or  stubbornness,  select" 

The  following  observations  pertinent  to  the 
question  here  under  consideration,  quoted  by 
the  Supreme  Court  of  West  Virginia  In  Hall 
T.  Hall,  6&  W.  Va.  175,  71  S.  E.  103,  34  L.  R. 
A.  (N.  S.)  758,  commend  themselves  to  the 
thoughtful  mind  In  cases  of  this  character: 

"In  assuming  the  marriage  relation,  it  Is  un- 
derstood that  the  ctKitracdng  parties  do  so 
fully  aware  (rf  the  frailties  and  imperfections 
of  hiunan  nature,  and  conscions  of  the  fact  that 
mutual  forbearance  must  be  practiced  to  enable 
them  to  pursue  pleasantly  the  journey  of  life 
as  companions;  each  party  undertaking  to  over- 
look moral  wrongs  and  infirmities  in  Die  othor. 
The  beet  interests  of  society,  decency,  and  mor- 
ality combine  in  demanding  that  the  obliga- 
tions taken  upon  themaelvee,  by  the  parties  who 
enter  into  the  marriage  ccmtract,  should  not  be 
abandoned  and  disregarded  upon  the  mere  whim 
or  caprice  of  either  party,  or  npon  dlcht  eanse, 
real  wr  imaginaiy." 


The  duty  of  the  husband  to  seek  reconcili- 
ation In  cases  of  this  character  is  fully  dis- 
cussed In  the  note  to  Hill  v.  Hill,  39  L.  R.  A. 
(N.  S.)  1117.  See,  also,  Edwards  v.  Edwards, 
69  N.  J.  Eq.  622,  61  AtL  631. 

It  is  insisted  that  the  bill  of  complaint 
shows  no  mlsc<mduct  on  the  part  of  the  hus- 
band himself,  but  only  on  the  part  of  bis 
mother  and  sister.  As  bearing  particularly 
upon  this  phase  of  the  subject  attention  is  di- 
rected to  the  case  of  Hall  v.  Hall,  0  Or.  462, 
in  which  case  the  husband's  dilldrai  were 
disobedient  and  Insulting  to  their  Btepmotbsr, 
and  one  of  them  was  convicted  in  the  courts 
for  assaulting  her.  The  wife  left  Uie  bus- 
baud,  insisting  that  sbe  could  not  live  In 
peace  with  bis  children,  and  he  refoaed  to 
proTiiJe  for  them  elsewhere.  No  ndscondnct 
waa  charged  on  the  part  of  the  Iraaband.  Aft- 
er reviewing  the  evidence  the  court  said: 

"All  these  facts  were  within  his  knowledge, 
and  he  either  could  not,  or  would  not,  contr^ 
his  daoghters,  or  c<HnpIy  with  his  wife's  request 
to  send  them  away,  or  make  other  provision  tor 
them.  In  our  judgment,  the  appellant,  by  this 
course,  adopted  the  rM^ponsibility  of  their  mis- 
conduct  towards  his  wife,  and  made  their  cruel 
and  humUiating  treatment  his  own.  And  we 
think,  in  connection  with  bis  own  defaults  in 
the  discharge  of  marital  duties,  it  was  suffi- 
cient to  render  the  respondent's  life  burdensome 
and  that  there  is  sufficient  ground  to  believe 
that  such  was  its  effect  At  least  we  are  not 
satisfied  to  disturb  the  decree  of  the  court  be- 
low in  the  matter." 

t«]  In  the  case  here  under  consideration 
the  husband  (according  to  the  averments  of 
the  bill)  carried  his  wife,  contrary  to  his  an- 
tenuptial promise,  to  reside  In  the  home  with 
his  mother  and  sister,  where  It  Is  alleged 
she  was  Insulted,  humiliated,  and  made  to 
feel  that  sbe  was  not  welcome,  and  was  vrith- 
out  any  rights  or  authority.  The  wife,  being 
In  a  delicate  state  of  health  and  approaching 
travail,  appealed  to  the  respondent  to  re- 
move her  from  her  unpleasant  surroundings, 
and  In  refusing  her  request  he  haughtily  in- 
formed her  that  he  held  doty  to  bis  mother 
and  sister  to  be  above  all  else,  and  declared 
be  would  not  support  her  If  she  refused  to 
reside  there  with  him. 

As  was  remarked  In  the  Brewer  Case,  su- 
pra, and  applicable  here,  the  respondent  dis- 
closes a  strong  sense  of  filial  duty,  which  is 
of  course  highly  commendable,  but  which 
must  not  conflict  with  the  conjugal  duty 
which  be  owes  his  wlfie.  He  has  assumed 
new  duties  and  obligations,  and  when  tb^ 
conflict  with  his  former  tlea  the  conjugal  du- 
ties must  be  held  paramount,  which  principle 
Is  in  keeping  with  the  Biblical  injunction 
that  the  husband  shall  forsake  father  and 
mother  and  cleave  to  bis  vrife. 

The  averments  of  this  bill  disclose  the  ua- 
happiness  of  the  wife  produced  by  mistreat- 
ment on  the  part  of  tbe  mother  and  sister  of 
her  husband.  His  conjugal  duty  aeems  to 
have  been  lost  s^t  of  in  that  wblcb  be  con- 
ceives be  owes  bis  mother  and  sister.  Tbe 
wile  received  no  wmpatb^.o|^e5^^g;^|, 
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from  ber  bosband,  and  no  npport  In  her  ef- 
fort to  rectnutruct  and  adjust  tbetr  taonseb(dd 
affairs. 

The  cases  herein  cited  ^Ily  support  the  equi- 
ty of  this  bill,  and  numerous  cases  In  point 
are  found  collected  In  the  notes  to  these  an- 
thorltles.  The  same  principle  was  recognized 
by  this  court  In  the  case  of  Brown  t.  Brown, 
178  Ala.  121,  69  South.  48,  where  the  wife 
left  her  husband  after  living  for  a  short 
time  in  the  home  with  his  parents.  The  hus- 
band sought  a  dlTorce  on  the  ground  of  aban- 
donment, and  relief  was  denied  him  on  the 
ground  that  the  wife  had  not  voluntarily 
abandoned  the  husband. 

We  have  made  no  attempt  to  declare  any 
general  principles  or  rules,  for  the  reason 
that  we  recognize  that  questions  of  thl^  char- 
acter present  the  fundamentals  of  society 
and  are  of  the  most  dcfllcate  nature  with 
which  courts  have  to  deal,  and  each  case 
must  rest  upon  Its  own  peculiar  facts  and  dr- 
cnmstances. 

[B]  There  are  assignments  of  error  taking 
the  point  that  the  averments  of  humiliation 
to  complainant  and  her  nnwelcomeness  in 
the  home  were  but  conclusions  of  the  plead- 
er, and  not  the  allegation  of  any  fact  Suits 
of  this  nature  are  regarded  as  of  a  tripartite 
character,  wherein  the  public  occupies  in  ef- 
fect the  position  of  a  third  party,  and  the 
court  Is  bound  to  act  for  the  public  in  such 
casee,  though  of  course  the  rights  of  the  par- 
ties themselves  must  be  fully  respected.  Wil- 
kinson V.  Wilkinson,  133  Ala.  381,  32  South. 
124;  Powell  v.  Powell,  80  Ala.  695,  1  South. 
649.  We  apprehend,  therefore,  that  in  cases 
of  this  character  qn^tlons  of  mere  legal  nice- 
ties In  regard  to  pleading  should  not  inter- 
fere with  the  meritorious  con^deratlon  of  the 
cause.  The  bill  should  of  course  contain  snffl- 
dent  averment  of  facts  on  which  the  suit  la 
founded  to  give  due  notice  to  respondent  of 
what  he  Is  called  upon  to  defend. 

[1]  The  complainant  here  founds  her  rights 
npott  a  continued  misconduct  on  the  part  of 
respondent's  mother  and  sister  covering  a 
period  of  several  months  and  embracing  such 
conduct  aa  would  make  her  feel  an  unwel- 
come guest  In  the  borne,  an  intruder,  with  no 
rights  to  oeretse  or  privileges  to  enjoy.  She 
relies  upon  no  blow,  either  flireatimed  or 
apprehmded.  The  conduct  m  whldi  ctnn- 
plalnant  does  rely  may  be  produced  not  only 
by  word  of  mouth  in  insultbig  language,  nor 
by  denliU  of  tlie  rU^ta  to  whidi  she  is  enti- 
tled, but  by  the  silent  shrug  of  the  shoulder, 
the  sneer  or  disdainful  look,  and  by  a  haugh- 
ty and  unsympathetic  attitude.  In  such  a 
situation  it  Is  dlfflcnlt  to  allege  the  focts  oth- 
er than  in  general  terms,  and  the  averments 
of  the  complainant  in  this  case  may  be  class- 
ed with  those  cases  embracing  the  doctrine 
of  a  statement  of  a  collective  tact  This 
form  of  pleading  Is  recognized  as  proper  in 
cases  of  this  character  In  1  Nelsm  on  DlTorce 
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and  B^watloD,  |  898,  wbtata  !■  found  tte 

following: 

"It  Is  difficult  to  allege  a  conrae  of  ill  condTM^ 
without  using  comprebeDSive  terms  whidi  are 
appareatly  open  to  objection  aa  being  indefinite 
and  DDcertain.  The  rule  in  sudi  cases  is  that 
where  the  fact  is  ot  such  a  nature  that  specific 
statement  of  it  cannot  be  made  with  a  reason- 
able number  of  words,  a  gmeral  allacstioD  speci- 
fying  the  nature  ot  the  aets  is  sufficient** 

No  one  can  read  the  MU  in  this  case  wltb- 
out  being  convinced  that  the  averments  there- 
in fully  Informed  the  respondent  of  what  be 
Is  called  iqixm  to  defend,  and  a  more  patUc^ 
ular  fOnn  of  pleading  would  seem  to  call  f6r 
a  detailed  statement  as  to  particular  parts  of 
the  evidence  which  it  Is  entirely  unnecessary 
to  embrace  In  a  bill  of  this  character.  We 
therefore  conclude  that  the  bill  has  equity, 
and  is  not  subject  to  the  demurrers  interpos- 
ed. The  decree  Is  accordingly  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  MATFIELD. 
SAYRB.  SOMEBVIIXE,  and  THOUAS,  JJ.. 
concur.  McOLELLAN,  J.,  dlasents. 
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Ex  parte  SPAFFORD.    (1  Dlv.  949.) 

(Supreme  Court  of  Alabama.  Feb.  15,  1917.1 
BnsBANn  ANO  Win  4s>a06  —  SaPAaATE 

MaINTENANCB— AlXOWANCS  PCNDEim  LRE 
— PiCNDENCT  or  APPBAI^ 

The  pendency  of  an  appeal  from  Che  decree 
overruling  a  demurrer  to  a  bill  for  separate 
maintenance  does  not  aifect  the  right  of  the 
chancellor  in  the  exercise  of  his  discretion  to 
order  the  paymoit  of  aUmony  pendente  lit*  to 
complainant 

[Ed.  Note.— F(ff  other  eases,  see  Busband  and 
Wife,  Cent  Dig.  H  l(»4-a088.] 

PeUtlfm  for  mandamna  by  B.  B.  Spafford 
against  the  Ohanoellor  of  the  Sonthweateni 
Chancery  Division  to  have  set  aside  an  order 
of  reference.    Writ  denied. 

Inge  &  McLeod,  of  Mobile,  fOr  aM>eIlant 
Webb,  McAlpine  &  Grove,  of  Mobile*  fior  ap- 
pellee. 

GARDNER,  J.  Petition  for  writ  of  man- 
damus, to  be  directed  to  the  diancellor  of  the 
Southwestern  chancery  division,  to  have  set 
aside  an  order  of  reference  entered  in  the 
cause  of  Bernadlne  Spafford  v.  Ralph  B. 
Spafford,  74  South.  364,  pending  in  said  court, 
which  order  of  reference  Is  tor  the  purpose 
of  ascertaining  reasonable  allmcmy  pendente 
lite  for  complainant  in  said  cause.  Prior  to 
the  decree  of  reference  a  decree  had  been 
entered  overruling  demurrers  to  the  original 
bill,  and  from  such  decree  an  appeal  has  beeo 
prosecuted  to  this  court 

It  is  conceded  by  counsel  for  appellant  or 
at  least  it  was  not  disputed  in  the  argument 
of  the  cause,  that  the  pendency  of  the  appeal 
from  the  decree  on  demurrer  would  have  no 
effect  upon  the  right  of  the  dianccllor.  In  the 
exercise  of  his  discretion,  to  enter  an  ordH 
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for  ttie  payment  of  alimony  pendente  lite  to 
complainant  Ex  parte  King,  27  Ala.  387; 
Lawrence  t.  Lawrence,  141  Ala.  366,  87 
South.  879. 

The  petition  In  tbls  case  rested  npon  the 
contention  on  the  part  of  petiticmer  that  the 
original  bin  In  this  case  is  without  equity. 
The  equity  of  the  bill  has  been  determined  by 
this  conrt  on  the  appeal  from  the  decree 
overruling  the  demurrer.  We  held  that  the 
bill  contained  eqi^ty.  See  Spaflord  v.  Spaf- 
toiA,  74  South.  354,  this  day  decided.  It  re- 
sults that  the  writ  will  be  denied. 

Writ  deoded.  All  the  Justices  concar. 


aa»  Ala.  MS) 

BIBMINOHAU  BT..  UOHT  &  FOWISB  OO. 

T.  SLOAN.   (6  Dir.  184.) 
(Supreme  Court  of  Alabama.    Feb.  IS,  1917.) 

1.  Trial  ^9132— Misoonduot  or  Couksbl— 
Curb  bt  Court. 

A  Judsment  on  the  rerdict,  awarding  plain- 
tiff  $2,700  for  personal  injuries,  will  not  be  re- 
versed for  the  Improper  aivument  of  plaintiff'a 
counsel  that  the  Jury  Bhonld  give  $20,000;  that 
if  they  gave  only  f2,000,  defendant  would  save 
it  in  80  days— where  on  defendanfs  objection 
coDDsel  withdrew  the  remark,  with  tbe  qualify- 
ins  statement  that  he  did  not  desire  the  case 
reversed  on  a  teehmcality,  and  the  court  in- 
structed the  iuiy  not  to  ctmsider  the  remark, 
and  where  demnant  requssted  no  further  action 
et  the  court. 

[Ed.  Note.— For  other  cases,  see  OMal,  Cant 
Dig.  U  ZiS,  316.] 

2.  Thu  «s»148— Takzho  Oub  noH  Jurt— 
BzrajcT  or  IwjuBfT— Wrioht  or  TBsmtoiffT 

— BXPRBT  TRSmiOWT. 

Where  plaintiff  testified  that  she  received 
permanent  minries  and  injury  to  her  eyes,  it 
was  not  error  to  refuse  requested  charges  that 
she  ctrald  not  recover  for  permanent  injury  or 
for  injun  to  her  eyesight,  though  the  great 
weight  of^the  evidence  and  the  testimcQy  of  ex- 
perts was  against  plaintiff,  since  the  jury  are 
not  bound  by  the  expert  testimony,  and  the  qaes- 
ti<a  is  still  one  for  the^  conrideration,  though 
the  great  weight  of  the  testimony  is  on  one  side. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  342,  843.] 

Mayfleld.  J.,  dlssentlBC. 

Appeal  from  C^ty  Court  at  Btrmlngham; 
John  a  Pu^  JvAga. 

Actfon  by  Sallie  Sloao  acalnat  the  Blr> 
iningham  Ballway,  Light  &  Power  Gonqiaiiy. 
for  damages  for  injuries  resulting  from  a 
collision  while  she  was  a  passenger  on  one 
of  Its  cars.  Judgment  plaintiff,  and 
defendant  appeals.  Affirmed. 

In  Mb  opening  argument  to  the  Jury  ooan* 
sel  for  plaintiff  says: 

You  should  give  $20,000  in  this  case.  If  you 
give  only  $2,000,  they  will  save  it  in  30  days. 

On  objection  by  defendant's  counsel,  plain- 
tilTs  counsel  said: 

Qentlemen,  I  withdraw  this  remaA.  I  do  not 
want  this  ease  reversed  on  any  tedmiealitT. 

And  thereupon  the  court  said : 
Gentlemen,  yon  will  not  consider  that  remark. 
The  damages  recovered  were  $2,750,  which 
connset  for  appellant  insists  were  clearly  ex- 


cessive and  grossly  so  under  the  evidence.  In- 
sisting that  Tyr.  Lester,  her  former  family 
physician,  disclosed  the  fact  In  his  testimony 
that  he  bad  performed  a  most  serious  opera- 
tion on  plaintiff  prior  to  the  accident  for  the 
very  same  troubles  with  which  she  charged 
defendant,  and  that  this  operation  Involved 
the  removal  of  pus  tubes,  indicating  a  previ- 
ous diseased  condition  of  long  standing,  and 
tliat  some  three  or  fonr  months  before  the 
accident  she  was  continuously  bleeding  from 
the  effects  of  her  previous  trouble,  and  that 
she  was  in  bad  condition,  and  refused  to 
obey  his  instructions  to  obtain  a  cure. 
The  charges  refused  to  defendant  were: 
That  tbe  Jury  could  not  award  plaintiff  dam- 
ages for  permanent  injury,  nor  for  injury  to  her 
eyes,  as  well  as  Oie  affirmative  ehai^  as  to  the 
first  and  third  counts,  and  the  general  affirma- 
tive charge. 

Tillman,  Bradley  &  Morrow,  U  C.  Lead- 
t>eater,  and  J.  A.  Simpson,  all  of  Birming- 
ham, for  appellant.  Erie  Pettns  and  O.  I>. 
Rltter,  both  of  Birmingham,  for  app^ee. 

SATSB,  J.  [1]  The  argument  of  counsel 
to  the  Jury  was  Improper,  hut  upon  objec- 
tion It  .was  withdrawn.  The  withdrawal  was 
not  altogeUier  unequivocal,  and  seemed  by 
Indirection  to  reitenite  lOaintUrs  f^Uilon 
that  defbndsnfs  wealth  or  eanilng  capacity 
should  be  considered  by  tbe  Jury  In  estimat- 
ing tbe  cMnpensatlon  to  be  awarded  to  her- 
setf;  but  counsel  for  d^endant,  a^tellant, 
apiwaied  to  be  satisfied  with  the  court's  dis- 
position at  the  matter;  at  least  counsel  in- 
vited no  further  action  1^  the  court  TbiB 
conrt  is  unable  to  say  that  the  argument  was 
grossly  Improper  or  highly  prejudicial,  and 
in  tUs  state  of  tbe  case  the  court  U  (tf  opin- 
ion that  a  reversal  shonld  not  be  ordered. 
Birmingham  Railway  r.  Gonsales,  183  Ala. 
273,  61  South.  80,  Ann.  Cas.  1916A,  S43. 

Nor  Is  the  conrt  able  to  say  upon  the  rec- 
ord that  the  Jury  awarded  damages  for  an 
Injury  not  counted  upon  In  the  complaint  or 
contrary  to  the  court's  tnstmctlon.  It  seems 
likely  that  the  jury  were  unduly  limited  by 
the  court,  and  that  plaintiff  was  entitled 
under  the  complaint  to  recover  damages  for 
any  acceleration  of  her  previous  physical 
trouble  that  may  have  been  caused  by  the 
wrong  which  Is  made  the  subject  of  com- 
plaint. The  damages  awarded  are  discom- 
fortably  large ;  but  plalntifTs  alleged  Injuries 
were  of  a  character  that  left  room  for  con- 
siderable diversity  of  opinion  in  respect  to 
the  proper  compensation  therefor,  and  the 
court,  in  view  of  plalntiCTs  testimony,  feels 
its  Inability  to  Interfere  InteUlgendy  with 
the  result 

[J]  There  .was  no  error  In  the  refusal  of 
the  charge  requested  by  tbe  defendant 
The  jnry  was  not  concluded  by  the  expert 
testimony  as  to  the  physical  consequences  of 
plaintifTs  injury.  Plaintiff  also  testified  on 
that  subject,  and  It  may  be  supposed  that 
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She  knew  something  whereof  she  spoke. 
By  her  teBUmony  the  jnry  were  authorized 
to  Infer  that  her  eyes  had  suffered  some  In- 
jury, and  It  does  not  support  the  proposition 
of  error  In  the  refusal  of  this  diarge  to  say 
that  the  great  weight  of  the  testimony  was 
i^iinst  the  plaintiff.  The  Question  was  still 
one  for  the  Jury. 

The  forgoing  has  been  written  in  an  effort 
to  state  the  (^dnion  of  a  majority  ct  the 
court  Speaking  now  for  himself,  the  writer 
has  been  Inclined  to  discourage  ttie  recur- 
rence of  such  questtons  by  a  dose  adherence 
to  the  course  indicated  the  following  ex- 
cerpts from  our  adjudicated  cases: 

"Nothing  short  of  a  prompt,  emphatic  disap- 
proval of  such  line  of  argument,  and  that  from 
the  court  itself,  can  avert  the  probable  mis- 
chief." WoliTe  V.  Minnis,  74  Ala.  386.  "The 
repressive  powers  of  a  court,  to  prevent  such 
departures  from  legitimate  argument  of  a  cause 
before  a  jur;,  should  be  vigorouslv  applied.  No 
mere  statement  that  it  is  out  of  order  or  im- 
proper can  meet  the  exigendea  of  the  case. 
Koulng  short  of  such  acti<m  on  the  part  of  the 
cowt  and  a  clear  satisfaction  that  the  orejudice 
naturally  excited  by  the  use  of  such  language 
had  been  removed  from  the  minds  of  the  jury 
ought  ever  to  rescue  a  case  from  a  new  trial 
on  motion  of  the  party  against  whom  rendered. 
Florence  Co.  t.  Fldd.  104  Ala.  471,  16  South. 
6S8. 

While  the  principle  of  procedure  Is  clear 
and  undisputed,  It  is  to  he  conceded  that  its 
proper  application  is  often  a  matter  of  great 
delicacy  and  difficulty.  Though  at  first  of 
opinion  that  the  Judgment  In  this  cause 
should  be  reversed,  I  have  recognized  that 
tile  questlm  Is  dose,  and  haTe  yielded  to  the 
Judgment  of  the  majority. 

Affirmed* 

ANDERSON,  O.  X,  and  SOHBBYILLB, 
OABDNEB,  and  THOBtAS,  JJ.,  concur  in  the 
views  ffKpressed  for  the  court  McCLBLLAN, 
J.,  concurs  In  the  condnsimi.  MATFIELD, 
J.,  diSBents. 


cm  Ala.  2SU 
BEYNOU>S  V.  WOODWABD  IBON  OO. 
(6  IMt.  SC7.) 
(Supreme  Conrt  of  Alabsma.    Feb.  16^  1&17.) 

1.  Mastse  anb  SKevant  4Sss»28ti0(^lNJiT- 

BIES  TO  SeBVANT  —  ACTIONS  —  EVIDENCE 
— SUTFTCIENOT. 

In  an  action  for  the  death  of  a  servant 
killed  when  he  came  in  contact  with  an  unguard- 
ed trolley  wire  in  a  mine,  the  question  of  the 
master's  negligence  held,  under  the  evidence, 
for  the  jury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  9  1028.] 

2.  Masteb  and  Sebvant  ®=>22S(3)— Injubies 
TO  Sesvant— Negliqence. 

Under  Act  April  18,  1011  (Laws  1011,  p. 
636)  §  106,  declaring  that  whosoever  shaU, 
while  under  the  influence  of  intoxicating  liquor, 
enter  any  coal  mine,  or  any  of  the  buildings 
oonnected  with  the  (4>eration  of  the  same  with- 
in the  state  where  miners  or  other  workmen 
are  employed,  or  whosoever  shall  carry  intoxi- 
cating liquors  into  the  same  shall  be  deemed 
ty  of  an  offense,  there  can  be  no  recovery 
tiie  death  of  a  coal  miner  where  on  the  day 


of  bis  death  he  entered  the  mine  under  the 
influence  of  intoxicating  liquor,  or  carried  liq- 
uor therein,  and  such  acts  proximately  con- 
tnbnted  to  the  injuries  received  by  him,  for 
the  statute  was  enacted  f<nr  the  benefit  of  the 
nune  owner  and  his  employes, 

3.  Masteb  and  Sebvant  «=3a96(8^lKJir- 
BIES  TO  Sebvant— Actions— I  NSTBOcnoNS. 

In  an  action  for  the  death  of  a  coal  miner 
killed  when  he  came  into  contact  witii  an  un- 
guarded trdley  wire,  diarges  that,  if  he  knew 
of  the  presence  of  the  wire  at  the  place  where 
he  was  working,  knew  that  it  was  carrying  a 
current  of  electricity,  and  that  he  was  liable 
to  be  injured  or  killed  If  he  touched  tlie  same, 
but  nevertheless  he  allowed  his  bead  to  come  in 
contact  with  the  wire,  there  could  be  no  recov- 
ery are  not  improper  under  Employers'  Inabil- 
ity Act  (Code  1007,  |  S»10),  declaring  that  the 
master  or  employer  is  not  liable  if  the  servant 
or  employs  knew  of  the  defect,  or  ne^gence, 
causing  the  injury  and  failed  within  a  reaaon- 
able  time  to  give  informatifm  thereof,  unless 
the  master  or  employer  already  knew  of  such 
defect  or  negligence,  the  charges  not  declaring 
that  deceased's  continuance  at  work  amounted 
to  an  assumption  of  risk,  but  denying  recovery 
only  on  account  of  negl^ence  with  knowledge 
of  the  facts. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  1185.] 

On  Blearing. 

4.  Mabteb  and  Sebvant  €=^105(1)  —  Inju- 
BIE8  TO  Servant— Dbqbeb  of  Cabb. 

While  a  master  is  not  required  to  use  the 
best  possible  appliances  In  the  ctmduet  of  his 
business,  and  may  show  that  the  appliances 
adopted  and  used  by  him  were  such  as  were  used 
by  many  prudent  persons  engaged  in  the  same 
business  under  like  drcnmstances,  that  fact  does 
not  neceaaarily  exempt  the  master  from  liability, 
and  hence  a  charge  diat  defendant  master  was 
not  required  to  exercise  the  highest  decree  of 
care,  nor  to  Dse  the  appliances  that  were  in 
use  only  by  those  exerdauig  a  vetr  degree 
of  care,  the  measure  a<  du^  being  to  use 
such  appliances  as  were  used  by  persMis  of 
ordinary  care  in  the  same  buslneBa,  was  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SI  185,  101.] 

Bfayfleld  and  Sayre,  JJ.,  dissenting. 

Appeal  from  City  Court  of  Btrmingham; 
John  H.  Miller,  Judge. 

Action  by  Minnie  Beynolds,  as  adminis- 
tratrix, against  the  Woodward  Iroa  Compa- 
ny, for  damages  for  the  death  of  her  lntea> 
tate.  Judgment  for  defendant,  and  plaintiff 
appeals.  Bevereed  and  remanded. 

The  facts,  as  well  as  some  of  the  written 
Charles  refused  to  defdidant  suffldoitly  ap- 
pear. The  foUowlug  chai^  givm  to  defend- 
ant need  to  be  set  out: 

(10)  If  yon  are  reasonably  satisfied  from  the 
evidence  that  deceased  kn^w  of  the  presence  of 
the  trolley  wire  at  the  place  where  he  waa 
working,  and  knew  that  said  trolley  wire  waa 
carrying  a  current  of  electrldty,  and  that  If 
he  touched  the  same,  be  was  apt  or  liable  to  be 
injured  or  killed,  and  that  nevertheless  plain- 
tiff's intestate  negligently  allowed  his  bead 
to  come  in  contact  with  ^d  wire,  aa  a  proxi- 
mate result  of  which  he  received  the  injnriee 
from  which  he  died,  then  you  cannot  find  for 
plaintiff  under  the  third  count  of  the  complaint. 

(11)  Some  as  10,  except  that  it  concludes: 
"Then  your  verdict  should  be  for  defendant** 

(13)  If  you  believe  from  the  evidmce  tli&t 
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said  trolley  wire,  and  the  fact  that  It  was  car- 
rying  a  current  ol  electricity,  were  men  to  ordi- 
nary obaerration,  and  that  plaintiff's  intestate 
knew  of  the  location  of  said  wire  and  the  fact 
that. it  was  carrying  electricity,  and  that  plain- 
tiff's intestate  further  knew  that  if  be  came  in 
contact  with  or  toudied  said  wire,  he  was  apt 
or  liable  to  be  injured  or  killed,  and  that  nev- 
ertbdess  plaintiff's  intestate  negligently  did 
touch  said  wire,  as  a  proximate  consequence  of 
which  he  rectived  the  injuries  from  whldi  he 
died,  thsi  TOUT  verdict  miut  he  iag  defendant. 

UcQueen  &  XHlis  and  Allen,  Bell  &  Sadler, 
all  of  Birmingham,  for  appellant.  Cabanlss 
A  Bowie,  of  Birmingham,  for  appellee. 

TBOMAS,  J.  Plalntlfrs  Intestate  was  em- 
pli^ed  In  tbe  coal  mines  of  tbe  defendant 
company,  and  while  so  engaged .  met  his 
death  by  coming  in  contact  with  a  trolley 
win,  which  transmitted  ^ectilc  current  to 
propel  the  tram  cars,  conveyins  coal  and  tim- 
bers between  the  rarlous  passages  in  the 
mine  and  the  snrface.  C!ount  1  of  the  com- 
plaint as  amended  was  for  failure  to  fnmlsh 
plaintlfTs  intestate  a  reasonably  safe  place 
to  work,  and  tbe  second  and  third  counts 
were,  respectively,  under  the  flrst  and  second 
Bubdiristons  of  the  Employers'  Liability  Act 
<Code  1D07,  |  391C9.  The  defendant  replied 
in  abort  by  consult  the  "general  issue,  with 
leave  to  give  in  evidence  any  matter  tbat 
mi^t  be  specially  pleaded,  and  with  like 
leave  to  the  plaintiff  to  give  in  evidence  any 
matter  that  might  be  specially  replied." 
There  was.  Judgment  for  tbe  defendant. 

[1]  The  ftvidmce  of  plaintiff  showed  tbat 
the  room  in  whldi  deceased,  John  Reynolds, 
worked  (room  Na  12),  was  at  the  tenth  right 
beading;  that  a  tram  track,  over  whidi  de- 
fendant operated  Its  cars  in  said  bu^ess, 
was  laid  along  this  heading  from  the  surface 
of  the  earth  to  and  beyond  said  room ;  that 
by  means  of  a  switch  situated  in  tbe  heading 
a  car  could  pass  along  the  main  line  into  tbe 
room ;  that  by  "slewing"  the  front  end  of  the 
car  over  to  the  right  and  the  rear  end  of  the 
car  to  the  left,  Just  above  the  swltdi,  the 
flange  on  One  front  wheA  would  be  nude  to 
catch  on  the  track  leading  into  room  12,  and 
thus  guide  tbe  car  therein;  that  over  the 
left-hand  rail  of  the  tram  track  (facing  down 
the  mine),  and  4  feet  7^  Inches  above  the 
rail,  and  about  6  Inches  to  the  left  of  that 
mil,  was  the  trolley  wire,  on  which  moved 
the  trolley  pole  of  the  motor  by  wbldi  the 
car  was  operated;  that  this  wire  carried 
250  volts  of  electricity,  alternating  current, 
and  tbat  there  were  no  guards  over  It. 
Plaintiff's  evidence  tended  to  show  that  the 
usual  and  customary  way  to  "slew"  a  car  in- 
to the  room  was  for  one  man  to  stand  to  the 
front,  on  the  left,  of  the  car,  and  push  the 
front  to  the  ri^t,  and  another  man  to  stand 
to  the  rear,  on  the  rl^it,  and  pnah  the  rear 
end  to  the  left  ^e  evidence  for  the  de- 
fendant tended  to  show  that  the  usual  and 
ordinary  way  to  gft  the  car  Into  tbe  plain- 
tiff's intestate's  room  was  to  stand  inumdl- 
•  ately  In  'front  of  the  car  and  slew  it,  and 


then  come  around  the  ri^t  of  the  car,  to  the 
rear,  to  do  tbe  pushing.  Defendant's  evi- 
dence further  tended  to  show  that  the  usual, 
custiunary,  and  safe  way,  after  leaving  tbe 
front  of  die  car,  was  to  go  on  the  omtoidte 
side  (of  the  car)  from  the  side  on  which  the 
trolley  wire  was  located  (the  side  furthest 
from  the  wire) ;  tbat  plaintiffs  intestate  did 
not  attempt  to  go  by  this  way.  but  went  by 
the  side  on  which  was  located  the  trolley 
wire.  On  the  occasion  of  the  injury,  de- 
ceased and  Hawkins  were  working  in  room 
No.  12 ;  they  were  needing  timbers  for  props, 
which  timbers  had  been  loaded  on  a  tram 
car,  and  ttie  car  brought  and  8t<vped,  as  re- 
quired, above  said  swltdi  leading  into  their 
room.  It  was  th«i  the  duty  of  deceased  and 
Hawkins  to  slew  the  car  and  push  it  into 
their  room.  Plalntlfrs  account  of  the  con- 
duct of  deceased  immediately  before»  and 
when  injured,  was  that: 

"Deceased  went  to  the  Immediate  front  of  the 
car,  and  John  Hawkins  had  hold  of  tibe  right- 
hand  rear  hamper,  and  in  such  positions  they 
dewed  the  car  in  position  to  be  pushed  into 
room  No.  12,  and  to  aswst  in  the  pushing  of 
the  car  deceased  quit  his  positioD  at  the  front 
of  the  car  and  walked  around  the  ieft  of  the 
car  on  the  aide  where  the  trolley  toira  toot,  and 
after  he  had  about  reached  the  left  rear  bunker 
*  *  *  and  was  crossing  under  the  troUey 
wire,  his  head  came  in  contact  with  the  tndley 
wire,"  and  he  was  killed. 

Defendant's  version  of  how  the  injury  oc- 
curred was  that  after  leaving  the  front  end 
of  the  car,  deceased  went  on  tbe  wrong  side 
of  tbe  car,  thereby  having  to  pass  in  dose 
proximity  to  the  trolley  wire;  that  Just  as 
he  passed  under  the  wire,  after  he  had  reach- 
ed the  read  end  of  the  car,  he  raised  his 
head  and  struck  the  wire,  and  was  killed; 
that  some  hours  before  intestate  was  killed 
"he  had  drunk  smne  whi^,  which  he  had 
carried  into  the  mine  with  him.  and  felt  a 
little  happier  than  usual,  but  ctmtlnued  his 
work  in  tbe  regular  way.**  The  evidence  was 
in  conflict  as  to  whether  the  mine  inspector 
had  called  tbe  attention  of  the  defendant's 
mine  snperlntendent  to  the  fact  that  the  wire 
was  dangerous  In  its  then  condition.  It  Is 
Without  dlq>ute,  however,  that  at  least  two 
coal  Twinim  companies  In  the  Birmini^iam 
district  had  provided  shields  for  trolley 
wires  situated  as  was  the  one  complained  ot 
though  there  were  many  well-conducted  coal 
mines  operated  in  that  district  that  had  and 
maintained  wires  'In  the  same  manner  and 
under  the  same  conditions  as  the  wire"  tbat 
caused  deceased's  death ;  that  is  to  say,  with- 
out guards  over  or  akmg  the  troUey  wire  to 
prevent  contact  therewith,  niere  was  no 
evidence  that  deceased  informed  defendant 
of  the  condition  of  said  trolley  wire.  But  the 
evidence  showed  ttiat  the  defendant  knew  of 
Its  condition,  having  Installed  the  wire  some 
weeks  previously,  and  that  it  was  in  the 
same  condition  when  deceased  was  killed 
that  it  was  in  when  Installed.  Tbe  evidence 
further  showed  that  it  was  not  the  duty  of 
Uie  deceased  to  repair  or  rem^y^  any  defeo- 
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tlve  condltlOD  of  the  trolley  wire,  and  that 
be  did  not  cause  the  condition  in  which  the 
wire  was  Installed,  or  In  wblt^  It  was  main- 
tained at  the  time  of  his  death.  The  loca- 
tioa  of  the  wire  was  open  to  ordinary  obser- 
vation; and  the  fact  that  it  carried  a  cur- 
rent of  electricity,  and  that  any  one  who 
touched  the  wire  would  receive  an  electric 
shock  and  be  Injured,  was  generally  known 
and  understood  by  the  men  working  in  the 
mine.  The  several  charges  glveu  at  defend- 
ant's request  are  assigned  as  error.  Under 
the  evidence  the  qneatlon  of  llebllUy  vel  non 
^as  properly  submitted  to  the  Jury. 

While  the  marter  Is-not  required  to  use  the 
best  possible  appliances  In  the  conduct  of 
his  business,  and  he  may  show  that  the  ap- 
pliances adc^ed  and  used  1^  him  are  sudi 
as  are  adopted  and  used  by  many  prudent 
persons  engaged  la  the  same  business  under 
Mke  circumstances,  "yet  this  fact  does  not 
necessarily  exempt  the  empU^er  from  llabll- 
1^.  Pmd«it  persons  may  do  Imprudent 
things  and  may  &1I  to  use  proper  appli- 
ances." PmttviUe  Cotton'  Hills  Co.  v.  Mo- 
Kinney.  178  Ala.  664,  568,  09  South.  498,  602; 
Davis  V.  Komman,  141  Ala.  470,  S7  Sonth. 
789;  U  &  N.  B.  B.  Go.  v.  Allen's  Adm'r,  78 
Ala.  494;  6  Mayt  Dig.  686;  Hough  v.  Rail- 
road, 100  U.  S.  218,  25  L.  Ed.  612;  Wabash 
B.  R.  Co.  T.  HdDaniels.  107  U.  S.  4S0,  2  Sup. 
Gt  S32,  27  L.  Ed.  600.  In  the  AUen  Case, 
supra,  the  court  said  78  Ala.  603: 

"We  Conceive  the  correct  and  just  rule  to  be 
that  a  railroad  company's  duty  to  its  employes 
does  not  require  It  to  adopt  every  new  inven- 
tion or  appliance  useful  in  its  t>usiiiesB,  althoogh 
it  may  serve  to  diminish  risks  to  life,  limb,  or 
prop^ty,  incident  to  its  service.  It  is  suffl- 
cient  ful6IInient  of  duty  to  adopt  such  as  are 
ordinarily  in  use,  by  prudently  conducted  roads 
engaged  m  like  businefls,  and  surrounded  by  like 
circumstances." 

Likewise  In  Blchmond  &  Danville  Ball- 
road  Go.  V.  Bivlns,  103  Ala.  147,  15  South. 
616,  It  was  declared  that: 

"It  Is  regarded  as  a  sufficient  fulfillment  of 
the  company's  duty,  to  adopt  such  [macbineryl 
as  is  in  ordinary  use  by  prudently  conducted 
roads,  engaged  In  like  business  and  surrounded 
by  like  circumstancea."  WilstHi  v.  L.  &  N.  B. 
B,  Co..  86  Ala.  272,  4  Sonth.  701:  L.  &  N. 
B.  B.  Co.  V.  Jones,  83  Ala.  382,  3  South.  902; 
Ga.  Fac.  B.  B.  Go.  v.  Propst,  S3  Ala.  618,  3 
South.  764;  B.  A  D.  B.  R.  Co.  V.  Jmee,  92 
Ala.  225,  B  South.  276;  L.  &  N.  R.  R.  Co.  v. 
Hall,  87  Ala.  710,  6  South.  277,  4  L.  B.  A. 
710,  18  Am.  St.  Rep.  84;  A.  G.  S.  E.  B.  Co. 
V.  Arnold,  84  Ala,  171,  4  Sonth.  358,  6  Am. 
St.  Rep.  864. 

Of  the  rul^  thus  early  announced  by  our 
court  In  the  Allen  and  Propst  Cases,  Chief 
Justice  Anderson  said  (Caldwell-Watson  Co. 
T.  Watson.  183  Ala.  3S4,  S85,  «2  South.  859, 
863): 

"We  think  the  holding  means,  where  evid^ce 
is  shown  that  the  ways  and  works  of  the  de- 
fendant are  unsafe,  or  insufficient,  that  proof 
that  simflar'  instruments  are  generally  used  by 
other  prudent  persons  engaged  in  similar  call- 
ing LB  evidence  in  rebuttal,  and  mtght  influence 
•the  jury  in  holding  that  there  was  no  negU- 

Emce,  but  such  proof  would  not,  as  matter  at 
w,  eoodusivdy  show  that  there  was  so  nsgli- 


gence  In  tbe  selection  or  use  of  such  madtinery 
or  instrumentality." 

The  charges  condemned  In  Caldwell-Wat- 
son Co.  v.  Watson,  supra,  and  Davis  v.  Kom- 
man,  supra,  were  different  In  effect  from 
charges  22  and  26,  given  In  the  Instant  case 
at  defendant's  request,  and  no  error  was 
committed  In  giving  these  charges. 

[2]  Charge  21  is  as  follows: 

"If  the  jury  belieye  from  the  evidence  that 
plaintiff's  mtestate  on  the  day  of  his  death  en- 
tered into  defendant's  mine  wnile  under  the  in- 
fluence of  intoxicating  liquor,  or  carried  in- 
toxicating liquors  into  the  mine,  and  that  by 
so  doing  said  iutestete  proximately  contributed 
to  the  injuries  sustained  by  him,  you  must  find 
for  the  defendant." 

By  section  106  of  the  act  of  April  18. 1911, 
It  Is  provided  that: 

"Whoever  shall.  whUe  under  the  influence  of 
intoxicating  liquor,  rater  any  coal  mine,  or 
any  of  tbe  buildings  connected  with  the  o^en- 
tion  of  the  same,  within  this  state,  where  mmers 
or  other  woricmen  are  employed,  or  whoever 
shall  carry  intoxicating  liquors  into  the  same, 
shall  be  deemed  guilty  of  an  offense  against 
this  act,  and  upon  ccmviction  ahall  be  punished 
accwdingly."    Gen.  Acts  1011.  pp.  600,  63& 

The  evidence  was  mttUqrated  that  plain- 
tUTs  Intestate  did  go  Into  defendant's  mine, 
where  oOiet  workmoi  were  employed,  in  this 
state,  under  tbe  Influence  of  Intoxicating 
liquor.  Intestate  was  therefore  guilty  of  vio- 
lating this  providon  of  the  act  in  question. 
If  this  violation  of  the  statute  proximately 
caused,  or  was  a  contributing  cause  ol,  the 
injury  complained  of,  why  may  not  anch 
violation  of  the  act  be  pleaded  as  ctntiibu- 
tory  negligence? 

In  Watts  V.  Montfomery  Traction  Com- 
pany, 176  Ala.  102,  67  South.  471,  It  was  held 
that  the  violation  of  a  statute  or  of  an  (ndi- 
nance  Is  negligrace  per  se,  and  that  a  person 
proximately  Injured  thereby  may  recover  for 
such  Injuries,  against  the  violator  of  the 
ordinance.  On  the  qnestloa  now  befbre  os 
the  court  ssld: 

"We  are  not  cited  to  and  have  found  no  Ala- 
bama case  where  tbe  violation  of  a  statute  or 
ordinance  by  the  injured  party  was  pleaded  by 
the  defendant  by  way  in  etmtribatorr  nc|di- 
gence,  yet  we  see  no  reason  why  such  a  viwa- 
tion,  if  proximately  causing  the  injury  complain- 
ed of,  cannot  be  set  up  as  a  defrase  to  the 
simple  negligence  charged  in  the  complaint. 
Sudi  a  d^ense  hss  been  approved,  and  we 
think  properly  so,  in  the  cases  <d  Broschurt  v. 
Tuttie,  59  Conn.  1.  21  AtL  925,  11  L.  R.  A. 
33;  Weller  v.  Chicago  B.  R..  120  Mo.  635.  23 
S.  W.  1061  1^  S.  W.  632].  The  statute  or 
ordinance  violated,  however,  must  have  been 
enacted  for  the  boiefit  al  the  par^  who  seeks 
to  invc^e  its  violation  as  distinguished  fnmi 
the  public  generally  or  a  class  to  whom  the  ordi- 
nance necessarily  applies."  L.  &  N.  R.  R.  Co. 
V.  Murphree,  129  Ala.  482,  29  Sondi.  602; 
Cent,  of  Ga.  Ry.  Co.  v.  Stoigls,  149  Ala.  578. 
48  Sooth.  96. 

nils  doctrine  was  approved  In  Armstrong 
T.  SellerB.  182  Ala.  582,  62  South.  28. 

The  statute  violated  In  the  Instant  case, 
maMng  it  a  misdemeanor  to  enter  any  coal 
mine  under  the  Influence  of  liquor,  or  to 
carry  Intoxicating  liquors  into  the  same,  w&s 
.enacted  for  the  benett  ctf  the  mbwovnor  and  • 

Digitized  by  Google 


BETNOLDS  T.  WOODWARD  IRON  CO. 


363 


of  hlB  unployes,  as  distinguished  from  tbe 
pnbUc  generally.  This  statute  may  therefore 
be  iDToked  as  a  defense  to  the  chaise  of 
simple  negligence.  If  Its  violation  proximate- 
ly caused  the  Injury  complained  of.  This  Is- 
sue was  properly  submitted  to  the  jury  In 
given  diarge  21. 

[3]  Assignments  of  error  4,  5,  and  6  are 
based  on  the  giving,  at  defendant's  request, 
of  written  charges  10,  11.  and  13.  In  Bum- 
well  Coal  Company  v.  Setzer,  191  Ala.  388, 
405,  67  South.  604,  606,  it  is  said,  of  the  con- 
cluding words  of  section  S910  of  the  Code 
(page  602),  that:  - 

"The  only  effect  of  the  addition  [there  it&lidi- 
ed]  to  the  statute  was  to  remove  as  a  basis  of 
aatutnption  of  risk  and  of  contributory  negli- 
gmoe  on  the  part  of  &q  employ^,  in  respect  of 
a  defective  condition  within  the  purview  of  the 
first  subdivision  of  the  Liability  Act  (section 
3910),  the  remaining  in  service  after  kijiowl- 
edge  by  the  employ^,  injured  in  consequence  of 
the  defect  in  condition  to  which  the  complaint 
or  a  count  ths'eof  attributed  the  Injury  for 
proximate  cause,  of  the  defect  in  conditicm  of 
the  ways,  wwks,  machinery,  or  plant  of  the 
master,  except  in  cases  where  the  employe  in- 
jured was  under  the  doty  to  remedy  the  defect 
cansinK  his  injury,  or  where  the  employ^ 
injured  committed  the  negligent  act  causing  the 
Injniy  oomplalned  of." 

8e^  also;  m  this  statute  Standard  Port- 
land Cement  Company  t.  Tbmnpaon.  191  Ala. 
444,  67  South.  608;  CUnton  Mlplng  Co.  t. 
Bradford.  192  Ala.  67B,  69  South.  4;  SIobs- 
Sbeffleld  Co.  t.  Stapp,  70  South.  267;  A.  G. 
S.  B.  B.  Co.  T.  Taylor,  71  South.  676. 

The  effect  of  the  proviso  to  section  3910  is 
to  relieve  the  servant  from  the  Imputation  of 
contributory  negligence  or  assumption  of  risk 
predicated  on  the  fact  of  Ms  remalolng  In 
the  service  after  knowledge  of  the  defect  or 
negligence.  In  an  action  by  an  employ^  who 
did  not  commit  the  negligent  act  causing  the 
Injury,  and  ap<Hi  whom  the  duty  to  remedy 
the  defect  did  not  rest;  but  It  does  not  re- 
lieve such  employ^  of  the  duty  to  give  In- 
formation of  such  defect  or  negligence,  when 
he  knows  of  It  and  the  master  or  superior 
employer  has  no  notice  or  knowledge  thereof. 

Given  charges  10,  11.  and  13  were  not 
predicated  upon  plaintiff's  intestate's  as- 
sumption of  risk,  nor  npon  his  contributory 
negligence  in  rematntng  in  the  employment 
of  the  defmdwU  after  Jcnowieige  of  the  de- 
fect or  negligence  that  subsequently  caus- 
ed his  death,  but  upon  the  fact  that,  with  full 
knowledge  of  the  situation  (of  the  danger  of 
coming  In  contact  with  the  trolley  wire 
charged  with  electric  current),  he  negligently 
touched  the  same  or  allowed  hla  head  to 
come  In  contact  therewith,  thereby  receiving 
his  fAtal  Injury. 

Under  the  issues  presented,  and  the  evi- 
dence thereon,  these  charges  were  prc^erly 
given  at  defendant's  request 

The  judgment  of  the  lower  court  !■  af- 
firmed. 

Afflrmed. 


ANDERSON,  O.  J.,  and  MAXFIELD  and 
SOMBBTILLE,  3J^  concur. 

On  Rehearing. 

THOMAS.  J.  [4]  The  majority  of  the 
court  are  of  the  t^lnlon  that  reversible  er-, 
ror  was  committed  in  the  giving  by  the  trial 
court  of  the  defendant's  written  charge  26; 
that  the  charge  was  contrary  to  the  rule  de- 
clared In  the  cases  of  Davis  v.  Kornman; 
PrattTlUe  Cotton  Bfllls  Ca  t.  McKlnney,  and 
Caldwell-Watson  Co.  v.  Watson,  supra.  See, 
also,  discussion  of  the  qaestl<m  In  Wllta  v. 
Interstate  Iron  Co..  103  Minn.  308,  115  N. 
W.  169.  16  U  B.  A.  (N.  S.)  134. 

The  application  for  a  rehearing  Is  granted. 
The  jnd^ent  of  affirmance  heretofore  ren- 
dered in  this  court  Is  set  aside  and  vacated, 
and  the  Judgment  of  the  dty  court  of  Bir- 
mingham la  reTeraed,  and  Uw  cause  re- 
manded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLBLLAN, 
SOMERVILLE,  GARDNER,  and  THOMAS. 
JJ.,  concur.    MATFIBU)  and  8ATRE;  JJ., 

dissent 

UAYPTELD,  J.  I  dissent  for  the  reason 
that  I  believe  the  court  has  either  misread 
or  misconstrued  a  charge'  held  bad.  This 
charge  reads  as  follows: 

"(26)  The  defendant  was  not  required  to  ex- 
ercise the  highest  de^ee  of  care,  aor  to  use 
the  appliances  that  were  in  use  by  only  those 
exercising  a  very  high  dtaee  of  care,  ^e 
measure  ot  duty  that  defendant  owed  to  plaln- 
tifTs  intestate  was  to  use  such  appllaness  as 
were  used  by  persons  of  ordinary  care  and  pru- 
dence in  the  same  line  of  business," 

This  charge  Is  not  only  practically,  but 
literally,  token  from  the  law  books  on  the 
subject;  and  all  the  law  books.  English  and 
American,  that  have  written  on  the  subject, 
coincide  to  the  soundness  of  audi  an  Instruc- 
tion. Our  own  reports  c<Hitaln  chains 
couched  In  the  exact  language  used  in  the 
cbai^  In  question,  and  in  the  decisions  these 
are  held  to  state  correctly  the  law  on  the  sub- 
ject. How  Is  It,  then,  that  it  was  error  to 
give  the  diarge  here  under  ccuslderatlon? 
Even  if  abstract,  tt  would  not  have  been 
reversible  error  to  give  It 

TtAs  was  an  actitm  by  a  servant  against 
his  master  for  Injuries  received,  alleged  to 
have  been  In  consequence  of  unsafe  ways, 
works,  machinery,  or  appliances;  haioe  I 
do  not  see  how  the  diarge  can  be  abstract 
If  the  instruction  had  been  of  the  nature  or 
character  of  those  which  requested  or  au- 
thorized a  finding  one  way  or  the  other,  pro- 
vided the  master  had  used  the  diligence  or 
care  required  of  him  In  the  Instruction,  thea 
it  might  have  been  misleading,  or  even  er- 
roneous ;  but  it  did  not  do  this,  neither  does 
it  belong  to  that  class  ot  diarges  or  instruc- 
tions. It  belongs  to  that  class  of  diarges 
whldi  mer^  states  pnvotUlfms  ot  law  ap- 
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pUcable  to  the  case  on  trial.  In  this  case  the 
Jury  might  believe  that  the  master,  the  de- 
fendaot,  had  compiled  with  the  law  as  stated 
In  this  charge — and,  for  that  matter,  In  all 
the  law  books  on  the  subject  of  the  proposi- 
tions stated  In  the  charge — and  yet  believe 
and  find  for  the  plaintiff.  The  charge  gives 
no  Intimation  to  the  Jury  as  to  how  they 
should  find  touching  this  proposition  or  any 
other  Involved  In  the  case.  The  authorities 
on  the  subject,  cited  In  the  (pinion  in  this 
case,  and  all  the  text-books  dealing  with 
the  subject,  will  show  that  this  charge  as- 
serts a  correct  proposition  of  law,  and  that  It 
Is  literally  taken  from  the  books,  it  you 
change  the  words  "plaintiff"  and  "defendant" 
to  "servant"  and  "master,"  or  "employfi"  and 
"employer,"  respectively,  where  they  occur. 
I  have  never  before  seen  the  law  stated  In 
this  charge  as  I  read  It  doubted  or  criticized, 
much  less  held  to  be  erroneooa. 

(1»  Ala.  SaO) 

BOARD  or  BETEMUB  OF  JBFTERSON 
OOTINTT  T.  STATE  ex  ret  WILBT. 
(6  tMv.  612.) 

(Supreme  Court  of  Alabama.    Feb.  15,  1917.) 

CoifsirrunonAL  La.w  ^=3213— Cobonebs 
3%— Equal  Pbotbction  ov  Law  —  Qual- 
mOATIORB— Statittk— Vauditt. 
The  provision  of  Acts  1015,  p.  858,  tbat  a 
person  elected  coroner  must  be  a  practiciog 
physician  in  good  standing  is  not  unconstitu- 
tional as  denying  equal  protection  of  law. 

[Ed.  Note. — For  other  cases,  see  Coroners, 
Cent  Dig.  SS  %  29.1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  H.  A.  Sharpe,  Judge. 

Action  by  the  state,  on  relation  of  C.  C. 
Wiley,  against  the  Board  of  Revenue  of  Jef- 
ferson County.  Judgment  for  the  r^tor, 
and  def«idant  aM>eal8.  AArmed. 

W.  K.  Terry  and  Biduurd  H.  Frlea.  both  of 
Birmingham,  ftn*  appellant.  London,  Yan- 
cey ft  Brower,  of  Blmdngham,  for  appellee. 

AMDBRSON,  C.  J.  The  sole  questlm  ar- 
gued for  decision  upon  this  appeal  la  the 
constltntlonallty  veL  n<m  of  Acts  1015,  p.  BBS, 
prescribing  the  quallflcatlCHUi  of  cwonerB  In 

counties  there  provided,  and  upon  the  ground 
that  that  part  of  the  act  prescribing  that  the 
person  elected  must  be  a  practicing  physi- 
cian in  good  standing  denies  equal  protection 
of  the  law,  and  falls  within  the  Influawe  of 
the  case  of  Kentz  v.  City  of  Mobile,  120  Ala. 
634,  24  South.  952,  We  think  that  the  qual- 
ification fixed  by  the  act  Is  sanctioned  by  this 
court  In  the  case  of  Finklea  v.  Farlsh,  160 
Ala.  2.30,  49  South.  366,  and  which  said  case 
was  reafilrmed  in  the  case  of  State  ex  rel. 
Brassell  v.  Teasley,  194  Ala.  574,  69  South. 
723,  wherein  It  was  pointed  out  that  the 
case  of  Kentz  v.  Mobile,  supra,  and  Dorsey's 
Caae,  7  Port.  293,  were  not  opposed  thereto, 
as  they  dealt  with  a  section,  or  clause,  ot 


previous  Gonstltntlona  which  had  been  omit- 
ted from  the  Constitution  of  1901. 

The  Judgment  of  the  circuit  court  la  at' 
firmed. 

Affirmed. 

McCLEI/LAN,  SATRE,  and  THOMAS,  JJ., 
concur. 


(1S9  AU.  276) 

RICHARDSON  et  aL  v.  N.  N.  &  T.  J. 
POWELIi.  a  Dlv.  S80.) 

(Supreme  Court  of  Alabama.    Feb.  8,  1917.) 

1.  Appeal  ano  Ebrob  «=3361(3)— Tbaitscbipt 
—Pasties  Appealinq  —  SnmciEncT  of 

Showing. 

A  formal  application  for  an  appeal  In  the 
name  of  the  respondents  in  the  cose  and  the  reg- 
ister's certificate  that  the  first-named  respond- 
ent "et  ala."  applied  for  and  took  an  appeal 
sufiidcntly  shows  that  the  appeal  was  taken  on 
behalf  of  all  respondents,  though  the  security 
for  costs  was  not  signed  by  alL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1»42,  1944.} 

2.  Appeal  and  Ebbob  ^=s>493^tTBi8DicnoN 
OP  Appellate  Court  —  Oboanization  or 
CouET  Below. 

The  jurisdiction  of  the  Supreme  Court  de- 
pends upon  an  affirmative  showing  in  the  tran- 
script that  the  judgment  from  which  the  appeal 
was  tiUu>n  was  reodercd  by  a  court  organized 
according  to  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cen?,  Dig.  8S  2282-2284-1 

3.  Appeal  and  Ebkob  ®=>493— TnANScaipr— 
Organization  of  Lowbb  Cotjbt. 

A  caption  as  follows:  "A  transcript  of  the 
records  in  a  certain  cause  pending  in  the  cir- 
cuit court"  of  a  named  county  of  the  stat^ 
taken  in  connection  with  the  certificate  of  ap- 
peal, which  recited  that  the  raster  in  chan- 
cery thereby  certified  that  in  the  above-entitled 
cause  a  decree  was  rendered  by  the  cbaocerT 
court  in  that  county,  though  informal,  suffi- 
ciently shows  the  organization  of  the  lower 
Court  to  warrant  a  consideration  of  the  appeal. 

[Ed.  Note.— For  othM-  cases,  see  Appeal  and 
Error,  Gent.  Dig.  |g  2282-2284.] 

4.  JtmoinEHT  ^S3743(2)  —  OOKOLUSIVENBeS— 
PABTICnLAB  PBOCEXDIKaB. 

A  Judgment  in  ejetHment  in  favor  of  some  (rf 
the  respondents  and  against  the  complainants 
in  a  suraequent  U\\  for  partition  Is  conclosive 
in  favor  at  those  respondents. 

[Ed.  Nota.-4ror  odier  cases,  see  Jndfmoi^ 
Cent  Dig.  H  1258,  1278,  1284J 
6.  Pabtitiott  «=s>SG(2)— Bnx— Thus  or  Coac- 

flainants. 
A  bill  in  equity  for  partition  need  not  set 
out  the  evidencea  or  title  under  which  coraplain- 
ants  claim  Interest  in  the  property. 

[Ed.  Note.— For  other  casea,  aee  Partition, 

Cent.  mg.  H  150.  is^ioeTisS.] 

Appeal  from  Chancery  Court,  Washington 
County ;  Thomas  H,  Smith,  Chancellor. 

BlU  for  partition  by  N.  N.  &  T.  J.  Powell 
against  A.  G.  Richardson  and  others.  De- 
cree for  complainants,  and  respondenta 
peaL   Reversed  and  remanded. 

The  caption  Is  as  foUoiTs: 

A  transcript  of  the  record  and  proceeding  had 
In  a  certain  cause  pending  in  the  circuit  court 
of  Washington  county,  state  (rf  Alabama,  there- 


fisaFer  ottwr  oam  sm  subs  bipie  and  KBT-NUHBBE  la  all  Ksr-NumStrtd  DlgesU  tad  ladexM 
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in  Utdy  pending,  wherein  N.  N.  and  T.  J.  Pow- 

dl  were  comjililDants  and  A.  O.  Bi<jiud8oa 

end  otiUtra  were  d^endants. 
The  original  Mil  and  summons  was: 
N.  N.  and  T.  J.  Powdl  t.  A.  Q.  BIcIiardson  «t 

al.,  (Aancery  Gonrt,  Washington  Count?,  Ala. 

Tbe  certlflcate  of  appeal  is: 

I,  O.  E.  Pelham,  retriater  In  chancety,  in  and 
for  Washington  coonty,  state  of  Alabama,  do 
hereby  certify  that  in  the  abore-entitJed  canse 
a  decree  waa  rendered  by  the  chancery  court  m 
and  for  Washington  county,  state  of  Alabama, 
in  favor  of  N.  N.  and  T.  J.  Powell,  and  against 
A.  G.  Richardson  and  others,  on  December  8, 
1914,  for  a  partition  ot  the  land  aa  prayed  for 
in  the  bill,  besides  the  cost  of  the  eourt,  and 
that  on  December  14.  1914,  A.  G.  Bichardson 
and  others  applied  for  and  toofc  an  appeal  from 
said  decree,  and  crave  an  appeal  bond  with  A  G. 
Richardson  and  W.  H,  Bichardson  and  John  A. 
Richardson  as  sureties,  etc. 

Tbe  land  aonght  to  be  partitl(Mied  were  lots 
«,  9,  18,  14,  and  15.  section  28,  T.  6  N.,  B.  1 
E.,  containing  922»/ioo  acres.  Bespondents 
named  were:  A.  G.,  H.  L..  H.  B.,  J.  L,  John 
A.,  C.  C.  and  r.  M.  Richardson,  O.  N.  Onder- 
donk,  and  L.  B.  Lane.  H.  B.  Richardson  was 
afterwards  eiclnded,  and  W.  H.  Bichardson 
was  substituted  as  a  party  respondent  It 
appeared  from  tbe  testimony  of  T.  J.  Powell 
that  be  and  Us  brother  brought  an  ejectment 
suit  In  the  drcntt  court  of  Washington  coun- 
ty against  A.  O.  Richardson  and  others,  and 
that  Judgment  was  rendered  for  defendants 
In  that  case.  It  seems  that  tbe  ejectment 
suit  was  on  behalf  of  A.  G.,  W.  H.,  Joe  L.,  H. 
L,  0.  C,  and  F.  M,  BlChardaon,  Ora  Onder^ 
^ook,  and  U  D.  Lane,  and  against  N.  N.  and 
T.  J.  Powell,  and  after  Judgment  waa  render^ 
ed  fbr  i^ntlff,  an  agreement  waa  entered 
Into  by  wbldi  defendants  were  allowed  to  re- 
main In  possession  of  that  portion  of  tbe  land 
now  in  tbe  actnal  possession  of  defendant, 
and  Bhall  vaj  plaintiff  therefor  tbe  sum  of 
92  per  acre  u  tmt  for  so  mudi  of  the  land 
aa  may  be  cultlTated  by  them.  0^  lands 
flougbt  to  be  Tecovered  In  tbe  ejectment  suit 
were  the  lands  above  described. 

Joe  M.  Pelbam,  Jr.,  of  Chatom,  for  appel- 
lants. John  S.  Graham,  of  Jackstm,  and  Wm. 
D.  Dunn,  of  Grove  HIU,  for  appellees. 

8ATRE,  J.  Tbe  brief  for  i^pellees  toslsts 
that  the  appeal  should  be  dismissed  for  tbat 
the  transcript  falls  to  show  tbat  all  tbe  de- 
fendants joined  in  the  appeal,  nor  does  It 
appear  that  those  not  Joining .  have  been 
brought  in  as  provided  by  the  statute  or  ttie 
rule  of  practice  for  such  cases  made  and  pro- 
vided. The  motion  to  dismiss  the  appeal  on 
the  ground  above  speclfled  has  not  been 
spread  upon  tbe  motion  docket  as  required  by 
rule  16  (Code,  p.  1509),  but  the  submission  <m 
tbe  motion  has  been  received  nevertbelesB 
and  will  be  considered. 

[1]  The  motion  is  based  upon  tbe  fact  that 
tbe  security  for  tbe  costs  of  appeal  is  not 
signed  by  all  the  appellants.  The  security 
baa  been  a[«»roved  as  sufficient  by  the  regis- 
ter. It  was  not  neccMOiy  tbat  all  the  defend' 


ants  should  Join  In  Its  »ecatl<m.  Indeed, 
some  of  tbe  ai^ellants  are  miners.  Tbe  fact 
that  tbe  appeal  was  taken  in  Oie  name  and 
on  behalf  of  all  tbe  defendants  Is  evidenced 
by  the  formal  application  for  an  appeal  in 
the  name  of  "the  respondents  In  the  case," 
and  by  the  register's  oertlflcate  that  "A.  O. 
Richardson  et  als.  ai^iied  for  and  took  an 
appeal." 

[2,  3]  It  is  further  suggested  In  the  brief 
tbat  the  organization  of  the  court  below  Is  not 
shown  by  the  transcript  This  coiut's  Juris- 
diction depends  upon  the  affirmative  appear- 
ance in  the  transcript  of  the  fact  that  the 
Judgment  from  which  the  appeal  It  taken  was 
rendered  by  a  court  organized  according  to 
law.  Pensacola,  A.  &  W.  By.  Oa  v.  Big 
Sandy  Iron  Co.,  147  Ala.  2T4,  41  South.  418. 
The  caption  of  tbe  proceedings  shown  by  the 
transcript  Is  Informal  to  a  degree,  but  our 
Judgment  Is  that.  In  connection  with  the  cer- 
tificate of  appeal,  It  shows  enough  to  warrant 
our  consideration  of  the  appeal.  It  may  be 
noted  that'  amended  rule  26  (175  Ala.  zlz,  61 
South,  vll)  does  not  apply  to  transcripts  In 
equity  cases.  , 

[4]  Defendjints  pleaded  and  tbe  proof 
showed  that  a  Judgment  in  ejectment  had 
been  rendered  in  favor  of  some  of  them 
against  the  complainants  In  this  bilL  Under 
previous  rulings  of  this  court  this  Judgment 
should  have  concluded  the  cause  in  favor  of 
tbose  defendants  who  were  parties  to  the  ac- 
tion at  law.  Coleman  v.  Stewart,  170  Ala. 
255,  53  South.  1020;  Bobinson  v.  Inzer.  70 
South.  717.  Tbe  failure  to  observe  this  rule 
must  result  In  a  reversal  of  the  decree. 

[S]  The  court  Is  of  opinion  that  Foster  v. 
BaUentlne.  126  Ala.  394,  28  Soutb.  629,  lays 
down  the  correct  rule  in  regard  to  the  aver- 
ment of  complainants*  title  In  a  case  of  this 
character.  We  do  not  construe  Berry  v.  T.  & 
a  B.  B^  Co.,  184  Ala.  618,  33  Soutb.  8,  as 
holding  anything  to  the  contrary  of  Foster  v. 
Bailentine,  nor  as  holding  tbat  it  ts  neces- 
sary in  any  case  that  the  complainant  in  a 
bill  for  partition  should  set  out  tbe  evidence 
of  tbe  titie  under  which  be  claims  an  inter- 
est Some  observations  to  be  found  In  Berry 
V.  T.  A  0.  B.  B.  Oa,  and  supposed  to  be  in- 
fluential In  this  case,  are  to  be  explained  by 
the  fact  tbat  the  court  was  dealing  with  a 
case  in  whl<di,  under  the  law  in  respect  of 
conveyance  of  pr(wrty  adversely  held  as  It 
then  was,  complainant  could  not  aver  title, 
for  it  had  conveyed  its  titie.  Nevertheless 
complainant  in  tbat  case  was  entitied  to 
maintain  tbe  suit  for  the  use  of  its  alienee. 

We  call  attention  to  the  fact  tbat  the  tran- 
script is  not  prefaced  by  an  Index  of  its  con- 
tents as  required  by  Supreme  Court  Bule  26, 
Code,  p.  1512. 

For  the  error  Indicated  above  the  decree  is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

AlfDEBSON,  a  J.,  and  McCUSZ/LAN  and 
GABDNBB^  JJ.,  ooncnr. 
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El  parte  STATE. 

JOHNSON  T.  STATBl 

(6  DiT.  400.) 

(Supreme  Gonrt  of  Alabama.    Dec.  21.  1916w 

Rehearing  Deniea  Feb.  10,  1917.) 
WrrNEssBs  «=>345(2)  —  Bias — Cbo^-E<zahi- 

IfATIOH. 

In  a  proMcntion  for  vlolatiiig  the  prohibi- 
tion law,  the  trial  Jude«  propezljr  allowed  a  wit- 
ness to  be  Interrogated  on  croaa  einmmati<»  as 
to  his  own  repeated  commission  of  the  same  of- 

.teDse. 

[Ed.  Note.— For  other  cues,  see  Witnesses, 
Cent  Dig.  1 1126.] 

Soyre,  J.,  dlasentiDS. 

Certiorari  to  Court  of  Appeals. ' 

0.  O.  Johnson  was  convicted  of  vlolatlDS 
the  prohibition  law,  and  he  appealed  to  the 
Court  of  Appeals,  which  reversed  and  re- 
manded (72  South.  561),  ajid  the  State  peti- 
tions for  certiorari.  Writ  granted,  and  Judg- 
ment of  the  Court  of  Appeals  reversed. 

W.  L.  Martin,  Atty.  Geo.,  and  Harwell  G. 
Davis,  Asst.  Atty.  Gen.,  for  the  State.  U  D. 
Gray,  of  Ja^wTf  for  aiipellee. ,  . 

THOMAS,  J.  One  Johnson  was  convicted 
of  violating  the  prohibition  law.  On  the 
trial  the  defense  introduced  a  witness  who 
testified  to  defendant's  good  character.  On 
the  cross-examination  of  this  witness,  over 
the  objection  and  exception  of  the  defendant, 
the  state's  counsel  was  permitted  to  ask  the 
witness  If  he  had  not  been  recently  convict- 
ed of  the  offense  for  which  the  defendant 
was  on  trial.  The  witness  answered:  "Twice 
— city  court  and  circuit  court."  For  this  rul- 
ing the  Court  of  Appeals  has  reversed'  the 
trial  court  and  remanded  the  cause. 

1.  The  latitnde  allowed  upon  the  cross-ex- 
amination of  a  character  witness  was  consid- 
ered by  this  court  In  Carson  t.  State,  128 
Ala.  60,  29  South.  609,  where  the  rule  was 
thus  stated: 

"Much  latitade  is  allowed  upon  crosa-examiDa- 
tion  of  a  witness  as  to  character,  even  some- 
tiraes  to  the  extent,  within  the  sound  discre- 
tion of  tile  trial  court,  of  asking  questions  which 
may  call  for  irrelevant  evidence.  TUb  for  the 
purpose  of  testing  the  accuracy,  credibility  and 
nncerity  of  the  witness.  As  to  bow  a  witness 
makes  DP  his  estimate  of  character  is  a  iwoper 
subject  of  Inquiry  upon  croas-examinatioii. ' 

In  Oox  V.  State,  182  Ala.  68,  SO  South.  899, 
Chief  Justice  Dowdell  again  sidd: 

"A  wider  latitude  Is  allowable  on  the  cross, 
than  npon  the  direct,  examlnatlos  of  a  wit- 
ness. It  is  permissible  npcm  a  cross-examina- 
tion, for  the  purpose  of  testing'  the  memory,  sin- 
cerity, etc.,  of  the  witness,  to  interrogate  him 
as  to  matters  wholiy  irrelevant  to  the  issue  in 
the  case.  The  latitude  and  extent  of  such  cross- 
examination,  however,  is  a  matter  that  mast,  of 
neceswty,  rest  Inrgely,  if  not  exclusively,  within 
the  sound  discretion  of  the  trial  courL  and,  so 
long  as  that  discretion  is  not  abused,  the  action 
of  the  trial  court  wUl  not  be  revised  aa  appeal" 

This  coart  is  ccmunitted  to  the  doctrine 
that  the  trial  eonit  will  not  be  reversed,  ex- 


cept  In  an  extrone  case  of  abuse  of  this  dis- 
cretion, for  permitUng  the  cross-azamlnatioii 
of  a  witness  on  irrelevant  and  immaterial 
matters,  to  test  his  memory  or  accuracy, 
credibility,  Interest,  or  sincerity;  Interpret- 
ing the  tendency  of  modern  practice  to  be 
favorable  to  great  latitude  in  this  regard. 
Marler  v.  State,  68  Ahi.  680 ;  Cox  v.  State, 
supra ;  Ingram  v.  State,  67  Ala.  67 ;  Burger 
V.  State,  83  Ala.  86,  8  South.  319;  Lowman 
V.  State.  161  Ala.  47,  SO  South.  43.  It  is  evi- 
dent that  In  this  cross-examination  there  was 
no  abuse  of  discretion  by  the  trial  court. 

2.  The  testimony  was  admissible  as  haviug 
a  tendency  to  show  the  bias  or  interest  of  the 
witness  In  favor  of  the  cause  or  the  persou 
on  trial.  UnderhlU  on  Clr.  E}v.  i  222 ;  Cooli 
V.  State,  162  Ala.  66,  44  South.  649 ;  Patton 
V.  State,  72  South.  401 ;  BuUlngton  v.  State, 
13  Ala.  App.  61,  60  South.  319.  In  McCor- 
mack  V.  State,  133  Ala.  202.  207,  32  South. 
268,  260,  the  court  said; 

'TThe  interest  of  a  witness  In  the  cause  may 
always  be  shown  as  affecting  the  credibiUty  of 
his  testimony.  It  was  doubtless  npon  thia  tlw- 
ory  tliat  the  solicitor  was  permitted  on  cross- 
examination  of  Woodward,  the  proprietor  of 
the  Palace  Saloon  and  the  employer  of  the  de- 
fendant, to  ask  him  If  a  pnneeuthm  was  not 
pending  against  him  for  the  same  offense." 

Mr.  WIgmore  defines  three  different  kinds 
of  emotion  constituting  untrustworthy  par- 
tiality, viz.: 

"Bias,  interest,  and  corruption.  Bias,  in  com- 
mon acceptance,  covers  all  varieties  of  hostility 
or  prdudice  against  the  opponent  peiaon^ly. 
or  of  favor  to  the  proponent  personally.  In- 
terest signifies  the  si>ecific  inclination  which  is 
apt  to  be  produced  by  the  relation  between  the 
witness  and  the  cause  at  issue." 

In  40  Cyc.  2868,  the  t^t  laying  down  that 
"a  mere  Interest  In  tiie  question  involved  In 
a  suit  may  affect  the  credibility  of  a  witness, 
altiious^  he  has  no  Interest  In  the  event  of 
tbat  particular  suit,"  is  supported  1^^  author- 
ity. In  the  case  of  Dodge  v.  Hedden  (O.  C} 
42  Fed.  446,  It  was  held  that: 

"In  weigtiing  the  testimony  of  witnesses  aa  to 
trade  usage,  the  jury  should  consider  the  ex- 
tent to  whub  any  of  the  witnesses  may  have 
an  interest  in  the  result  of  tlw  litigatiott  which 
might  color  their  evidence." 

So,  also.  Independently  of  any  prejudice  or 
feeling  aa  to  the  parties,  the  feeling  of  a 
witness  in  respect  to  the  case  which  is  t>eing 
tried  may  be  brought  out  to  affect  his  credi- 
bility. State  v.  Bam,  63  N.  C.  160;  Cambeis 
V.  Third  Ave.  B.  Co..  1  Mlsa  Bep.  1S8,  20  N. 
T.  Supp.  633. 

The  application  of  this  principle  has  found 
Illustration  In  this  state.  In  Prince  v.  State, 
100  Ala.  144,  14  South.  409,  46  Am.  St.  Rep. 
28,  it  was  held  to  be  error  for  the  trial  court 
to  sustain  an  objection  to  tlie  question  pro- 
pounded on  cross-examination  to  the  state's 
witnesses: 

"State  whether  the  company  you  are  working 
for  is  taking  any  intenst  in  the  prosecution  w 
the  d^endant" 
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Hie  conrt  said: 

"In  weishiiv  testimon j  th«  Jiuy  ooght  to  b«  in 
poaecMdcm  of  all  facts  calculated  to  exert  any 
influonre  upon  the  witness.  It  cannot  bp  said 
u  a  coDcliujon  of  law  that  an  employ^  testify' 
ing  in  a  matter  in  which  he  knows  bis  employer 
ii  interested  personally,  or  pecuniarily,  is,  or 
is  not,  whoUy  imUased.  It  Is  proper  for  the 
Jury  to  know  the  character  of  the  interest  of 
the  employer,  how  it  is  to  be  aBfected,  and  in 
what  way  it  la  manifested.  An  employer  may 
act  from  a  sense  ot  public  duty,  or  be  interested 
In  seeinc  that  anotlier  has  a  fair  trial;  or  it 
may  be  that  be  is  actuated  by  pecuniary,  inter- 
-est,  or  a  spirit  of  revenge,  or  vindictiveness,  and 
may  use  bis  position  as  eim>loyer  to  bias  the 
«7iQenGe  of  his  employ^.  We  think  it  safe  to 
hold  that  when  an  employ^  is  testifying,  it  may 
be  shown  that  his  employer  is  interested  in  the 
prosecution."  Harrison  v.  State,  12  AJa.  App. 
-281,  68  South.  532. 

In  Mason  v.  State,  12  Ala.  App.  227,  67 
South.  715,  It  was  beld  proper  to  abow  on 
■croas-examliuitioD  of  a  witness  for  the  ac- 
cused tbat  the  witness  bad  worked  for  the 
'defendant's  father,  on  the  ground  that  this 
was  within  the  rule  admitting  bo  eh  evidence 
to  vhovr  Tolas.  In  the  case  of  Dmin  t.  Harri- 
-son,  83  Ala.  386,  3  South.  71S,  It  was  held 
proper  to  show  tbat  the  witness  bad  been 
■aned  In  another  action,  by  the  plaintiff,  for  a 
part  of  the  property  Included  in  the  same 
mortgage  that  was  being  attacked  In  that 
«alt  Wltkerson  t.  State,  140  Ala.  166,  37 
3oatlL  266;  Clifton  t.  State,  78  Ala.  473.  In 
i'OdlSe  T.  State,  122  Ala.  98.  26  Booth.  210. 
82  Am.  St.  Rep.  23,  It  was  held  that  It  may 
•be  shown  tbat  the  fbther  or  mother  of  the 
witness  harbored  Ul  will  towards  the  defend- 
-lint,  which  was  known  to  the  witness,  as 
tending  to  affect  his  credibility.  For  the  like 
reason  it  was  permitted  to  be  shown  tbat  the 
witness*  father  had  been  in  the  employment 
■of  the  defendant's  father,  in  tbe  case  of  Long 
V,  Booe,  106  Ala.  670,  680, 17  South.  718,  718. 
Chief  Justice  UcClellan  aald: 

"His  credildlity  was  sharply  in  issue  bef<Hre 
the  jury.  It  was,  we  think,  within  the  discretion 
of  the  trial  court  to  allow  the  plaintiff  to  draw 
"from  him  on  cross-examination  the  fact  that  his 
/ather  bad  been  in  the  raqtloyment  of  the  de- 
.fendant's  father,  he  having  testlG^  for  the  de- 
fense. The  matter  was  before  the  court  below 
upcm  the  manner  of  the  witness  in  a  much  fuller 
ligbt  than  it  cmild  be  presented  here,  and  we  are 
■not  prepared  to  say  bet  that  the  fiact  thus  ad- 
duced tended  to  show  relations  between  the  fami- 
lies of  the  witness  and  defendant,  when  taken  in 
■connection  with  the  witness*  demeanor  on  the 
stand,  from  which  tbe  jury  might  have  inferred 
a  bias  on  the  witness*  part  in  favor  of  the  de- 
fendant. Tbe  matter  was  in  the  discretion  of 
tbe  city  court.  Miller  v.  Smith.  112  Mass.  470; 
-Commonwealth  v.  L.yden,  113  Mass.  452;  Amos 
V.  State.  96  Ala.  120,  125  HI  South.  424J;  Phee- 
nix  Insurance  Go.  v.  Copeland,  86  Ala.  651,  558 
[6  South.  143,  4  L.  R.  A.  848].'* 

So  in  Stahmer  v.  State,  126  Ala.  72,  27 
South.  311,  a  proceeding  to  raise  the  assess- 
ment of  property  for  taxation,  It  was  held 
that,  where  a  witness  for  the  taxpayer  tes- 
tified that  the  value  of  tbe  property  was  less 
than  its  assessed  value,  it  was  competent 
for  such  witness  to  be  asked,  upon  cross- 
examination,  whether  or  not  the  assessment 
•ot  Us  prcqiterty  bad  been  raised.  In  order  to 


show  bias  on  the  part  of  the  witness.  His 
social  and  business  relations  with  tbe  party, 
his  Intimacy  or  hostility,  and  such  other  cir- 
cumstances as  might  create  bias,  may  prop- 
erly be  considered.  5  Jones,  Bv.  K  828,  901 ; 
McLaughlin  v.  Mencke,  80  Md.  83,  30  Atl. 
603:  Magness  v.  State,  67  Ark.  598,  50  S. 
W.  564,  59  S.  W.  520  ;  2  Ency.  of  Ev.  407. 
See,  also,  PhUlips  v.  State,  161  Ala.  60,  40 
South.  794;  Gosdin  v.  Williams  et  al.,  151 
Ala.  592,  44  South.  611;  Kelly  v.  State,  2 
Ala.  App.  IQi,  57  South.  78;  Patton  v.  State, 
72  South.  401 :  Sh^herd  v.  Butcher  Tool  & 
Hardw.  Co.,  73  South.  498;  NashvlUe,  C.  & 
St.  L.  Railway  v.  Crosby,  183  Ala.  237,  02 
South.  889.  Generally,  the  moving  circum- 
stances which  might  Impel  the  witness  to 
swear  falsely  may  form  the  subject  of  in- 
quiry. Hicklin  V.  Territory,  9  Aria.  184,  80 
Pac.  340;  Crook  v.  Int  Trust  Co.,  32  App. 
D.  C,  490;  Breckenrldge  v.  Commonwealth, 
97  Ky.  267,  30  S.  W.  634 ;  State  v.  Johnson, 
48  La.  Ann.  437,  19  South.  476;  Styles  v. 
Decatur.  131  Mich.  443,  91  N.  W.  622 ;  State 
V.  Phillips,  105  Minn.  375,  117  N.  W.  508 ; 
Gallic^  V.  Bordeaux,  22  Mont.  470,  66  Pac. 
961 ;  Blenkiron  v.  State,  40  Neb.  11,  68  N. 
W.  587;  Rossenbach  v.  Supreme  Court,  etc., 
184  N.  T.  92,  76  N.  E.  1086. 

In  the  instant  case,  the  testimony  that  the 
witness  had  been  recently  twice  convicted  of 
a  like  offense  to  the  one  for  which  the  de- 
fendant was  on  trial  not  only  illustrated  his 
estimate  of  the  character  of  the  defendant, 
but  also  tended  to  show  a  posslUe  bias  or 
Interest  on  the  part  of  the  witness  for  the 
cause  or  offense  for  wbldi  the  defendant  was 
being  prosecuted. 

There  was  error  in  the  reversal  of  the 
Judgment  of  the  trial  court  Let  the  writ 
be  granted,  and  tbe  Judgment  of  the  Court 
of  Appeals  be  reversed. 

McOLELLAM  and  MAYFIELD,  JJ.,  concur 
in  the  (pinion  and  result  ANDERSON,  C. 
J.,  and  SOMERVILLB  and  GARDNER,  JJ., 
concur  in  Uie  resnlt  only.  8ATBE,  J.,  dis- 
sents. 

BOMERVILU!,  J.  (concurring).  It  was  of 
course  not  competent  to  Impeach  the  <^r- 
acter  ot  defendant's  character  witness  by 
showing  that  he  had  been  convicted  of  vio- 
lations of  tbe  prohibition  law,  since,  as  prop- 
erly held  by  tbe  Court  of  Appeals,  that  kind 
of  crime  does  not  involve  moral  turpitude. 
Nor  do  I  think  that  the  fact  of  such  convic- 
tions could  be  shown  for  any  purpose,  except 
on  cross-examination,  as  in  the  Instant  case. 

But,  as  illustrative  of  the  mental  and 
moral  attitude  of  tbe  witness  towards  the 
offense  for  which  the  defendant  was  on  trial, 
and  so.  as  suggestive  of  his  possible  or  prob- 
able bias  against  tbe  state  in  this  particular 
case,  I  think  the  trial  Judge  cannot  be  put 
in  error  for  allowing  him  to  be  interrogated 
on  cross-examination  as  to  his  own  repeated 
commission  at  the  same  offmsSb   It  fairly 
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permits  an  Inference  of  bias,  of  more  or  less ' 
value  according  to  appearances  that  may  be 
presented  to  the  Judge  and  Jury,,  bat  not  re- 
vealed to  or  cognizable  by  an  appellate  court ; 
and  hence  It  cannot  be  affirmed  that  Its  ad- 
mission was  an  abuse  of  the  broad  discre- 
tion that  may  be  exercised  by  the  trial  Judge. 
As  said  by  Mr.  Wlgmore: 

"The  mage  of  external  circamatances  from 
which  probable  bias  may  be  inferred  is  infinite. 
Too  much  refinment  in  analyzing  tiieir  probable 
effect  is  out  of  place.  Accurate  concrete  rules 
are  almost  impossible,  to  formulate,  and  where 
posriblc  are  usual^  undesirable.  In  general 
these  circumstances  should  have  some  clearly  ap- 
parent force,  as  tested  by  experirace  of  human 
nature,  or,  as  utiually  put,  Uiey  should  not  be 
too  remote."   2  Wigmore  on  Er.  S 

The  case  of  Stahmer  v.  State,  12S  Ala.  72, 
76,  27  South.  311,  referred  to  In  the  opinion 
of  Justice  THOMAS,  exhibits  an  application 
of  the  rule  In  question  which,  In  my  opinion, 
cannot  be  distinguished  from  the  drcum- 
stances  of  the  Instant  case. 

For  these  reasons,  I  concur  In  the  conclu- 
sion that  the  action  of  the  trial  Judge  was 
not  rerlsable  or  reTerslble  error,  and  that 
the  Judgment  of  conviction  should,  as  for 
this  ruling,  have  been  afi3rmed. 

ANDERSON.  G.  and  GARDNER.  J., 
ctrncnr  in  tbe  foregoing  views. 


(1»  Ala.  SU) 

WALKER,  SnperlntcodeDt  of  Baaka,  et  aL  t. 

BAKER.   (8  DtT.  27S.) 
(Supreme  Court  of  Alabama.    Feb.  S,  1917.) 

1.  ACEROWUCDQUENT  €=920<^  —  MOBTOAGE— 

OAPAcrrr  of  Ofticbr. 
A  mortgage  of  the  homestead  to  a  bank,  the 
wife's  separate  acknowledgment  of  which  was 
taken  by  an  officer  and  stockholder  of  the  Imnk, 
is  InvaBd  against  direct  attack. 

[Bd.  Note.— For  other  eases,  see  Acknowledg- 
ment. Cent  Dig.  H  108-llOJ 

2.  Cancxixation  OT  InSTBrnBHTB  <=924<2) — 
OlTKS  TO  Do  EqniTT  —  PBB-BCIBIllia  Uf- 
DEBT£DNES8. 

A  mortgngor  can  maintain  a  suit  in  equity  to 
cancel  an  invalid  mortgage  given  to  pay  a  pre- 
existing indebtedness  without  offering  to  pay 
such  indebtedness. 

[Ed.  Note.— Fw  oUier  ease^  see  Cancellation 
of  Instruments,  Cent  Dig.  il  34-38.] 

Aiveal  tronx  Chancery  Courts  Bacambla 
County ;  Oscar  S.  Lewis*  Chanoelior. 

Suit  by  J.  W.  Bak»  against  A,  B.  Walker, 
as  Superintendent  of  Banlis.  and  another. 
Decree  for  ccMnpIalnant,  and  defendant  Walk- 
er appeals.  Affirmed. 

Bill  by  appellee  against  A.  B.  Walker,  as 
superintendent  of  banks,  and  the  People's 
Bank  St  Trust  Company  of  Atmore.  Ala., 
seeking  to  have  canceled  as  a  cloud  on  title 
a  mortgage  and  foreclosure  deed  executed 
by  complainant  and  his  wife  to  tbe  said  bank 
and  trust  company.  The  bill  shows  that  on 
January  12,  1914,  complainant  owned  and 
occupied  as  a  homestead  the  real  estate  in 
the  town  of  Atmore  described  In  the  bill,  and 


that  he  Is  still  in  possession  of  said  property 
as  his  home ;  that  on  the  above-named  date 
be  and  his  wife,  Rebecca  Baker,  made  a  mort- 
gage to  the  Peoples'  Bank  &  Trust  Company 
(a  copy  of  which  is  made  an  exhibit  to  the 
bill),  and  that  the  acknowledgment  to  same 
was  taken  by  one  Lamont  a  notary  public  In 
Escambia  county,  who  was  an  c^oer  and 
stockholder  in  said  bank,  which  fact  it  Is 
alleged  makes  the  mortgage  Illegal  and  void. 
It  is  further  alleged  that  at  tbe  time  of  tbe 
execution  of  the  mortgage  no  money  was  ad- 
vanced by  said  bank  to  complainant  but  tbe 
mortgage  was  to  secure  a  past-due  indebted- 
ness  In  the  sum  of  $600.  Tbe  bill  then  shows 
the  insolvency  of  said  banking  company,  al- 
leging that  its  affairs  had  been  transferred 
to  the  superintendent  of  banks,  and  are  now 
in  course  of  liquidation  In  all  respects  as 
provided  by  law,  and  that  said  superintend- 
ent foreclosed  the  mortga^  under  the  pow- 
er of  sale  therein  contained,  advertised  the 
property  for  sale,  bid  It  In  himself  for  the 
state,  and  had  deed  executed  to  falm  as  state 
superintendent  of  Banks.  The  demurrer  to 
the  bill  takes  the  point  that  there  Is  no  equi- 
ty in  the  bill,  and  that  complainant  does 
not  offer  to  do  equity  by  repaying  the  amount 
of  said  Indebtedness.  Tbe  demurrer  was 
overruled,  and  from  this  decree  the  appeal  Is 
prosecuted;  leave  of  the  chancellor  having 
been  obtained  by  tbe  superintendent  of  banks 
to  prosecute  this  appeal. 

Page  &  McMillan,  of  Brewton,  for  appel- 
lant Powell  &  Hamilton,  of  Greenville,  and 
John  D.  Leigh,  ot  Brewtm.  for  appellee^ 

GARDNER,  J.  [1]  The  bill  in  this  case 
shows  that  the  separate  acknowledgment  of 
the  wife  to  the  mortgage  sought  to  be  can- 
celed as  a  cQoud  on  title  was  taken  by  one 
who  was  an  officer  and  stoclUiolder  of  the 
corporation  to  which  the  mortgage  was  exe* 
cuted.  It  has  been  held  by  this  court  that 
on  direct  attack  such  a  mortgage  wlU  be  de- 
clared Invalid.  Hayes  v.  So.  B.  A;  L.  Ass'n. 
124  Ala.  663,  26  South.  627.  82  Am.  St  Rep. 
216. 

[2]  It  Is  also  well  settled  that  as  a  general 
rule  one  seeking  the  cancellation  of  sucb  a 
conveyance  as  a  cloud  on  title  will  be  re- 
quired, under  the  maxim  that  "he  who  seeks 
equity  must  do  equity,"  to  return  any  money 
advanced  or  paid  upon  the  faith  tliereof. 
Grlder  v.  Am.  Freehold  L.  &  M.  Co.,  CO  Ala. 
281, 12  South.  775,  42  Am.  St  Rep.  68.  Many 
authorities  recognizing  this  equitable  maxim 
are  cited  in  the  recent  case  of  Cobum  v. 
Coke,  193  Ala.  3C4,  68  South.  574.  The  bill 
in  this  case,  however,  specifically  alleges 
that  at  the  time  of  the  execution  of  the  mort- 
gage no  money  was  advanced,  but  that  the 
mortgage  was  given  to  secure  a  past-due  in- 
debtedness. In  the  case  of  Jenkins  v.  Jonas 
Schwab,  188  Ala.  664,  35  South.  649,  tbls 
court,  in  speaking  of  such  a  situation  and 
of  the  application  of  this  maxim,  said: 
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"From  an  tliat  appean  the  eonntferatioD  may 
have  conusted  entirely  of  a  past-due  indebted- 
1.688,  and  hence  there  ia  now  no  room  for  ap- 
plication of  the  maxim." 

Counsel  for  appellant  in  their  brief  con- 
cede, as  we  understand  It,  that  their  con- 
tention in  the  Instant  case  would  require 
that  the  opinion  la  the  Jenkins  Case,  supra, 
be  overruled.  We  are  dted  to  no  authority 
which  baa  questioned  the  soundness  of  that 
decision,  and  we  are  unwilling  to  depart 
therefrom.  It  must  therefore  result  that  the 
bin  was  sufficient,  and  the  decree  of  the 
chancellor  is  accoriUnglj  affiimed. 

Affirmed. 

ANDERSON,  C.  and  McCL£LLAN  and 
8AYRB.  JJ^  eoncnr. 

(IM  Ala.  28B)  =z= 

DBNT  at  aL  T.  OITZ  OF  SIDPAtTIiA  ct  al. 

(4  DiT.  682.) 

<Supreme  Court  of  Alabama.    Feb.  8,  1017.) 

1.  Schools  ahd  School  Distbicto  ^97(4}— 
Bond  Issues— Obdiivance&—Sufficibkct. 

Acta  Spw  Seas.  1900,  p.  188,  {  2,  as  amended 
by  Act  Feb.  20,  1915,  p.  110,  {  1.  proridea  for 
bonds  ezteniliiig,  enlai^ng,  impnmng,  repair- 
ing, or  securing  tbe  more  complete  use  and  en- 
joyment of  any  building  or  improvement  owned, 
purchased,  or  constructed  by  tbe  municipality, 
for  equipping  and  furnishing  the  same.  OonsL 
1901,  §  Zm,  aatboriEea  tbe  Legislature  to  pro- 
vide for  school  b<Hid  issues,  and  provides  that 
the  ballot  used  at  such  electi<nt  shall  contain 
the  words:  "Fot  *  •  *  bond  issue."  and 
"Against  *  *  *  bond  issue"  (the  character 
of  the  bond  to  be  shown  in  the  blank  space). 
Ordinances  provided  for  Issuance  of  tMmds  to 
construct  or  acquire  public  schoolhousea  and 
required  the  ballots  to  contain  the  words  "for 
public  schoolbouse  bonds"  and  "against  public 
Bcboolhouse  bonda"  The  ballots  prepared  read 
"tor  city  of  El.  public  school  bond  lasu^'  and 
"against  dty  of  E.  public  sdiool  bond  issue." 
Held,  that  the  ballots  and  advertisement  and 
ordiunces  were  sufficiently  in  accord  to  vali- 
date the  election. 

EEd.  Note.— For  othe.'  cases,  see  Scbotda  and 
Scbool  Districts,  Cent  Dig.  I  226.] 

2.  Schools  and  School  Diettbicts  ^97(4)— 
Bond  Issub—Obdihancbs— StnmoBHOT. 

Under  an  ordinance  providing  tor  an  Sec- 
tion at  which  the  ballots  should  read  "tm  public 
schoolbouse  bMids"  or  to  the  contrary,  mere 
omission  of  the  word  "house"  did  not  affect  the 
validity  of  tbe  election. 

IBd,  Note.— For  other  caae&  see  Schools  and 
School  Districts,  Cent  Dig.  f  22&] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; J.  S.  Williams,  Judge; 

Suit  by  George  H.  Dent  and  others  against 
the  City  of  Eiifaula  and  others.  Decree  for 
defendants,  and  complainants  appeal.  Af- 
firmed. 

George  W.  Peach,  of  Clayton,  and  Jones, 
Thomas  ft  Field,  of  Afontgomery,  for  appel- 
lants. A.  H.  Merrill  ft  Sons  and  McDowell  ft 
McDowell,  all  of  Eofaula,  tor  appellees. 

SAYRE,  J.  In  this  cause  complainants 
(appellants),  as  taxpayers  of  the  dty  of 


OF  EUFAULA 

Bnfanla,  seek  to  enjoin  the  lasoe  of  mnnldpal 
bonds.  Tbe  municipal  authorlttes  proceeded 
under  the  antborlty  of  tbe  act  approved  Au- 
gust 26.  1908.  which  authorizes  the  holding 
of  municipal  electlona  for  tiie  issue  of  bonds 
for  public  puTposeB  (Acta  Special  Session 
1909,  p.  188) »  section  2  of  wbldk  (amoided  In 
some  respects  by  the  act  approved  February 
20,  1915,  p.  11<0,  to  quote  its  relevant  parts, 
provides  for  bonds  (2)  **toT  «tendlng,  en- 
lar^ng,  tmproving,  Tepoiring  or  securing  the 
more  con^leto  use  of  and  enjogrment  of  any 
building  or  improvement  owned,  purchased  or 
constructed  by  tbe  municipality,  for  equ^ 
ping  and  furnishing  the  same,"  and  (9)  "for 
erecting  •  •  •  public  sdioolbooses  and 
buildings  to  be  used  in  connection  with  the 
same."  These  laws  were  passed  In  pursu- 
ance of  sectkm  222  of  the  Constitution,  which 
gruitB  to  the  Legislature  authority  to  do  so, 
and  prorldes  that,  "Tlie  ballot  used  at  such 
electloa  shall  contain  the  words:  Tor 
*  *  •  bond  issue,'  and  *agalnst  •  •  • 
bond  issue*  [the  diazactv  of  the  bond  to  be 
shown  In  the  blank  qnceV  The  ordinance, 
under  which  tbe  electlm  for  these  bonds 
waa  beld,  provided  for  tin  election  on  the 
proposillon  to  issue  "fifteen  thousand  dollars 
in  the  bonds  of  said  city  for  the  purpose 
of  constructing,  provldh^  acquiring,  or  im- 
proving public  sdiooibouaes.  and  ttw  build- 
ings to  be  used  in  connectl<m  with  tbe  same." 
that  the  ballots  should  be  in  the  form  pre- 
scribed by  the  Constitution  and  should  con- 
tain the  words  "For  public  schoolbouse 
bonds"  and  "Against  public  schoolhoase 
bonds,"  and  that  the  election  "and  the  pui^ 
pose  for  which  the  bonds  are  to  be  Issued" 
should  be  advertised  as  required  by  the  stat- 
ute. The  advertisement  gai^  notice  of  an 
election  on  the  proposition  to  issue  "flftera 
thousand  dollars  in  the  bonds  of  said  dty 
for  tbe  purpose  of  constnictlDg,  providing, 
aoguiiing,  or  Improving  public  sdioolhouses 
and  the  buildings  to  be  used  in  connection 
.with  the  same,"  and  that  the  ballots  would 
contain  the  words  "For  public  sdioolhouse 
bond  issue"  and  "Against  public  schoolbouse 
bond  issue."  The  official  ballots  prepared  for 
and  used  at  said  election  stated  tbe  proposi- 
tion in  these  words:  "For  dty  of  Eufaula 
public  school  bond  issue"  and  "Against  dty 
of  Eufaula  public  sdiool  bond  Issue."  The 
ccmtentlon  most  strongly  urged  on  the  part 
of  complainants  comes  to  this  in  substance: 
That  the  election,  at  which  a  conceded  ma- 
jority of  votes  was  cast  In  favor  of  bonds, 
was  a  nullity  for  that  the  question  proposed 
In  identical  terms  by  the  ordlqance  and  the 
notice  was  not  the  question  submitted  to  the 
electorate  upon  the  face  of  the  ofFlcial  ballott 
So  fer  as  the  requirement  of  the  Constitu- 
tion is  concerned,  and  apart  from  any  effed 
that  must  needs  be  assigned  to  the  variance 
which  has  been  Indicated,  the  validity  of 
these  bonds  Is  sustained  by  the  dear  authorl- 
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ty  of  tbe  dedstona  in  Ryva  t.  MaTor  and 
Coundl  of  TuBcalooaa,  155  Ala.  4T9.  46  Sontb. 
638,  and  TtaomaBon  t.  Commissioners,  184 
Ala.  28,  33  Soutta.  87.  It  wlU  be  observed 
that,  aside  from  other  differences  which 
no  one  has  considered  to  be  of  any  matertall- 
t^,  the  official  ballot  used  at  the  electl<nt  va- 
ried from  that  which  the  ordinance  provided 
,  and  of  whidi  the  advertlaement  gave  notice 
'  In  that  It  omitted  tbe  word  "house."  The 
argument  against  the  bcmds  is  that  the  ballot 
submitted  a  broader  question  tluin  Uie  or- 
dinance Gtmtemplated.  If  this  variance,  the 
alleged  defect  in  the  ballot,  was  unsnbstan- 
tial,  and  may  be  classed  as  a  mere  Irregulari- 
ty, then  they  tUd  not  render  the  election  void. 
Realty  Investment  Go.  v.  Mobile^  181  Ala.  184, 
01  Sooth.  248;  Coleman  r.  Eutaw,  167  Ala. 
327,  47  SonCb.  703. 

[1,1]  It  appears  from  the  fioregolnc  stftte- 
ment  of  ttie  proceedings  for  a  bond  issne  that 
the  munidpal  authorities  asked  leave  to  issue 
bonds  fbr  "constructing,  providing,  acqnlr* 
lug,  or  Improving  schoolhouses  and  the  build- 
ings to  be  used  in  omnection  with  the  same.*' 
Under  the  provialmu  of  the  act  th^  had  a 
right  to  ask  fta  brads  for  the  "eiiuipplng  and 
furnishing"  of  schoolhouaes  as  well  as  for 
"ctmstructing,  providing,  acquiring,  or  Im- 
proving" the  same ;  but  th^  did  not  so  ex- 
press themselves  in  the  ordinance.  Hence  the 
aifument  that  In  view  of  tbe  language  of 
the  ordinance  the  word  "houstf'  became  ma- 
terial and  necessary  to  be  used  in  the  pr^ui- 
ratlon  of  the  ballot,  and  that  Its  omlnlon  tea- 
dered  tbe  ballot,  and  per  consequence  the 
election,  obnoxious  to  section  222  of  the  Con- 
stitution and  the  act  of  August  26,  1909,  as 
amended  Febrtury  20, 1915.  Tbe  authorities 
cited  above  suffice  In  our  Judgment  to  dis- 
pose of  the  constitntlonal  objection.  As  for 
the  other,  we  are  of  opinion  that  It  too  can- 
not be  sustained.  We  are  privileged  to  look 
to  the  essential  merit  of  the  question.  We 
assume  that  the  purpose  of  the  constitutional 
provision,  which  is  to  provide  security  for 
intelligence  of  choice  and  Its  easy  expres- 
sion, must  be  held  to  pervade  the  statute  and 
all  proceedings  had  under  It  The  ordinance 
has  determined  the  uses  to  which  the  pro- 
ceeds of  these  bonds  may  be  put,  and  It  is 
not  to  be  presumed  that  they  will  be  put  to 
any  other.  The  people  of  Enfaula,  In  virtue 
of  the  ordinance  and  its  advertisement,  were 
apprised  of  the  uses  designated  by  the  ordi- 
nance, it  may  be  presumed,  and  voted  with  a 
view  to  those  uses.  But  if  we  may  proceed 
upon  tbe  assumption  that  as  matter  of  fact 
they  were  not  apprised  of  the  particular 
character  of  school  uses  to  which  these  bonds 
.would  be  applied,  whether  to  the  construct- 
ing, acquiring,  or  Improving  of  sdioolhouses 
or  to  their  furnishing  and  equipping,  how 
did  the  omission  of  the  word  "house"  from 
the  ballot  affect  the  case?  If  we  assume 
that  the  improvement  of  schoolhouses  does 


not  include  their  furnishing  and  equipping — 
and  the  ailment  tor  appellants  seems  to 
assume  as  much — still  schoolhouses  are  to  be 
furnished  and  equipped,  as  well  as  construct- 
ed, provided,  acquired,  or  Improved,  and  we 
perceive  no  reason  why  the  use  of  the  word 
"house^  on  the  ballot  would  have  made  any 
diange  in  the  voting.  On  tbe  hypothesis  of  the 
argument  tbe  majority  voted  for  bonds  to  be 
used  for  any  school  purpose,  thus  expresdng 
their  willingness  that  all  the  proceeds  mi^t 
be  devoted  to  the  purposes  specified  In  the  or- 
dinance. This  Is  the  logic  of  the  decision  In 
the  Byan  Case,  supra,  and  the  court  thinks 
it  sound.  The  court  is  therefore  of  the  opin- 
ion that  no  harm  can  reasonably  be  snppoeed 
to  have  resulted  from  the  difference  between 
the  form  of  the  ballot  prescribed  In  the  w- 
dlnanoe  and  that  used  on  the  ballot,  and 
therefore  that  the  decree  by  whldi  the  dr- 
coit  conrt  sitting  In  equity  snstained  appel- 
lees' demurrer  to  the  bill  In  tills  cause  should 
be  afflnned. 
Affirmed. 

ANDERSON,  a  X.  and  HcOUlLLAN  and 
OABDNBR,  JJ.,  concur. 


(IM  AlBL.  tU) 

STATE)  ez  reL  MATSON  v.  LAUBONDINE, 
Goun^  Tax  Assessor,   (t  Div.  9B0J 

(Supreme  Court  of  Alabama,    ^b.  IS,  1017.) 

1,  Mandahus  «»>71— Rbfusal  op  Assbssos 
TO'  List  Pbofestt. 

Where  a  spedfle  ndnistsrial  doty  is  im- 
posed by  law  upon  an  officer,  mandamus  will  Ue 
to  compel  its  performance  in  the  abseiice  -  of 
some  other  adequate  remedy. 

[Ed.  Note.— For  othw  cases,  sss  Blandamus, 
Cent.  Dig.  f  138.] 

2.  MAiroAHua  «a»llT— HXHXSIXBUL  OnrcERs 

— -AsaEBSOB. 

A  county  tax  tssMsorfai  UMrdy  Ustlncpnv- 
erty  for  taxatltm  is  in  the  exsrdse  of  nnniste- 
riai  daties. 

[Ed.  Note.—For  other  cases,  see  Handamna, 
Cent  Dig.  I  249  J 

8.  TAZATioir  «3>S21-<loinnT  Tax  Assessor 
— Lnmifo  PatMBTT  ~  DnEBUNATion  of 

OWNBBSHIP. 

A  county  tax  assessor,  being  a  ministerial 
officer  without  the  right  to  determine  title  to 
prwertT,  must  assess  property  listed  by  <me  In 
posiossfon  dalmfaig  ownoshlp. 

[Ed.  Note— For  other  cases,  see  TsxatlMi, 
Gent  Dig,  fl  686,  087.] 

4.  Taxation  4»110— PBOpxRar  Bouobt  in 
BT  Staib  Ann  Avtebwabds  Soij>— Taza- 

BIUTT. 

Under  Gen.  Acts  1816,  p.  481.  |  2SS.  prop- 
er^ bought  in  by  state  at  a  tax  sale  beeuaes 
taxable  after  sale  by  state. 

[Ed.  Note.— For  other  eases,  see  Taxatim. 
Cent^  Dig.  1 143.] 

AndeTwrn,  Ol  J.,  and  HeCSeUan,  X,  diasent- 

ing. 

Appeal  from  OU7  Conrt  of  Mobile;  O.  J 
Semmes,  Judge. 

Petition  in  law  and  equity  court  F.  EI 
Hatson  for  a  writ  of  mandamus  against  EL 


oratlMr 


I  Mum  topto  and  KBT^NVMBBB  is  aU  Ksy-Nomtertd  DtfwtiAad  ladwM, 

Digitized  by  ^OOg  IC 


STATE  T.  LAUBENDINB 


371 


D.  Lanvendlne,  as  Tax  Collector  for  MobUe 
Qniiit7.  Writ  denied,  and  plalntlfl  appeals. 
Berersed  and  remanded. 

The  petition  sets  up,  In  substance,  that 
p^tloner  bas  been  for  more  than  four  years 
a  citizen  and  taxpayer  In  said  county ;  that 
he  was  on  October  1.  1919,  and  continuously 
^nce  has  been,  the  owner  of  certain  real 
estate  In  the  county  <k  Mobile  which  ^  sub- 
ject to  taxation  for  state  and  county  pur- 
poaeM  that  the  respondent  was  tax  asses- 
sor for  said  county  on  said  date,  and  Is  still 
in  the  exercise  of  the  duties  of  that  office; 
that  on  October  16, 1916,  petitioner  appeared 
before  said  tax  assessor  and  Informed  him  of 
his  ownership  of  certain  real  estate,  ex- 
hibiting deeds  therefor,  and  demanded  that 
said  lands  be  assessed  £o  petitioner  for  taxa- 
tion for  the  year  beginning  October  1,  1915, 
and  that  said  tax  assessor  refused  to  usees 
petitioner  with  said  property ;  that  petition- 
er presented  to  the  assessor  his  sTerment  of 
ownership  duly  filed  and  sworn  to,  but  the 
assessor  refused  to  accept  same;  that  peti- 
tioner has  DO  adequate  remedy  to  compel  the 
assessor  to  assess  to  him  his  said  property 
and  therefore  resorts  to  the  court  for  a  man- 
damus. 

The  prayer  of  the  petition  Is  that  the  re- 
spondent be  required  to  permit  said  property 
to  be  assessed  for  state  and  county  taxes  for 
the  period  of  time  stated. 

Respondent  in  hla  answer  sets  up  the  fact 
that  the  real  estate  described  In  the  peti- 
tion was  In  the  year  1911  duly  assessed  to 
one  H.  R.  Fischer  as  owner,  and  that  the  tax- 
es thereon  became  delinquent  January  1, 
1012;  that  said  property  was  subsequently 
sold  under  decree  of  the  court  and  bought  in 
by  the  state,  and  that,  not  having  been  re- 
deemed within  the  time  fixed  by  law,  It  was 
aokA  on  December  18,  1914,  to  the  Exchange 
Land  Company,  a  corporation,  by  which  com- 
pany it  has  been  regularly  returned  for  tax- 
ation; that  respondent  had  duly  assessed 
said  company  for  1916-16  taxes  before  the 
filing  of  this  petition;  and  that  respondent 
la  without  authority  of  law  now  to  assess 
■aid  lands  to  the  p^tloner. 

The  answer  was  subsequently  amended  by 
additional  aTerments  to  the  effect  that  the 
only  title  under  which  petitioner  claimed 
tbia  property  was  derived  through  R.  H. 
Fischer  by  quitclaim  deed  of  September  15, 
1916. 

The  agreed  statement  of  facts  is  in  snh- 
stantial  ctnifonnlty  with  those  averred  in  the 
petition  and  set  up  in  the  answer  thereto. 
Said  fltatemait  further  shows  the  assessment 
of  the  im^rty  to  Fischer,  with  premier  de* 
scription  thereof,  and  a  sale  under  a  incom- 
plete descxIVtlon  which  is  instated  by  peti- 
tlouer  to  be  a  void  description.  It  was  fur- 
tber  shown  that  petitioner  took  poB8esBi<m 
of  tlie  said  property  after  purchase  and  has 
continued  in  possession  until  the  present 
time. 


Upon  a  hearing  of  the  cause  me  court  be> 
low  denied  the  writ  of  mambunus  prayed  tot 
and  hence  this  appeaL 

BoaCh  ft  Ward,  of  HoUle.  for  appellant. 
Joel  W.  Goldsby,  of  Mobile,  for  appellee. 

GARDNER,  J.  By  this  proceeding  a  resi- 
dent taxpayer  of  Mobile  county  seeks  to  have 
the  tax  assessor  of  said  county  required  by 
law  to  assess  to  him  certain  real  estate  for 
state  and  county  taxes,  a  proceeding  lack- 
ing in  direct  analogy,  so  far  as  the  diligence 
of  counsel  has  been  .able  to  disclose.  The  de- 
fense Interposed  rested  upon  the  proposi- 
tion that  another  had  previously  assessed 
this  property  for  the  same  tax  year,  and  the 
assessor  concluded  that  he  was  without  au- 
thority to  permit  a  second  assessment,  believ- 
ing the  first  assessment  to  have  been  by  the 
true  owner. 

That  It  is  made  the  duty  of  the  tax  asses- 
sor to  assess  for  taxation  the  property  of 
every  citizen  Is,  of  course,  quite  clear,  as 
is  also  the  duty  of  the  citizen  liable  for 
taxation  to  return  his  property  for  such  as- 
sessment Acts  1915,  p.  400  et  seq.  For  the 
convenience  of  the  citizen  the  assessor  is  re- 
quired to  have  printed  proper  forms  for  list- 
ing property  under  oath,  and  the  citizen  mak- 
ing false  return  of  his  property  for  taxation 
is  guilty  of  perjury.  See  Acts  1916,  H  24, 
31-37,  40,  45. 

[1]  "It  is  well  settled  that,  where  a  specific- 
ministerial  duty  Is  imposed  by  law  upon  an 
officer,  board,  or  tribunal,  with  respect  to 
the  levy  and  assessment  of  taxes,  mandamus 
will  lie  to  compel  its  performance,  unless 
some  other  adequate  remedy  Is  provided. 
Thus  the  writ  will  lie  In  a  proper  case  to 
compel  the  levy  ot  a  special  tax  assessment 
and  valuation  at  property  subject  to  taxation 
in  the  manner  required  by  law/'  26  Cyc.  320. 

[2]  If  the  tax  assessor  in  merely  listing 
property  for  taxation  is  in  the  exercise  of  a 
ministerial  duty  imposed  by  law,  It  is  clear 
that  the  petitioner  is  entitled  to  his  writ 
That  the  assessor  in  the  exercise  of  this  duty 
is  In  the  performance  of  the  ministerial  func- 
tions of  his  oSloe  imly,  and  that  mandamus  Is 
the  proper  remedy,  appears  to  be  demonstrat- 
ed by  the  following  cases:  State  v.  Buchanan, 
24  W.  Va.  862 ;  State  v.  Herrald,  36  W.  Va. 
721,  15  S.  E.  974 ;  State  v.  Qraybeal.  60  W. 
Va.  867,  65  S.  B.  808;  Hyatt  v.  Allen.  64 
Oal.  363;  People  v.  Shearer,  80  Cal.  645^ 

IS]  We  find  no  case  which  warrants  the 
opinion  that  the  assessor  In  accepting  pn^- 
erty  for  tax  assessment'  bas  imposed  upon 
him  ttie  duty  or  can  exercise  the  right  to 
determlns  for  himself  the  title  of  such  prop- 
erty and  the  true  ownership  as  between  con- 
testing claimants.  This  is  a  matter  with 
Whl<A  he  cannot  be  concerned.  The  assess- 
ment of  property  tgr  one  tn  poaaesslon  claim- 
ing ownership  may  prove  of  evidential  val- 
ue in  the  event  of  lltlcatlon,  and  thus  con- 
■titi^  an  important  right   Code  1907,  | 

Digitized  by  Google 


372 


74  80UTHBBN  BJEFOBTEB 


(Ala. 


2830.  To  deny  the  petltloiia-  the  right  to 
assess  his  prppeitjr  would  be  to  aathorlze 
the  tax  assessor  to  pass  upon  the  title  to 
the  real  estate  and  himself  decide  the. true 
ownerdilp.  SnCh  an  anomalous  situation 
was  dearly  not  contemplated  by  the  le^la- 
tlve  departmoit  In  the  establishment  of  the 
office  of  tax  assesBor.  There  la  nothing  In 
sedlon  2299  of  the  Code  which  would  justi- 
fy the  action  of  the  assessor  in  this  case. 

[4]  If  It  be  conceded,  for  the  purposes  of 
this  case  only,  that  when  property  is  sold 
for  taxes,  under  said  Code  provision,  and 
bid  In  by  the  state,  and  not  redeemed,  but 
still  held  by  the  state,  it  need  not  be  further 
assessed,  yet  such  concession  would  avail 
nothing,  as  these  provisions  are  without  ap- 
plication to  the  instant  case,  this  property 
having  been  sold  by  the  state.  Upon  such 
sale  by  the  state  It  is  clearly  the  assessor's 
duty  to  enter  the  property  on  his  lists  for  as- 
sessment. Gen.  Acts  1915,  p.  481,  §  255.  We 
therefore  entertain  the  view  that  the  peti- 
tioner, in  possession  of  the  property,  claim- 
ing ownership  under  color  of  title  (and  we, 
of  course,  confine  the  dedsion  to  the  situa- 
tion thus  presented),  is  clearly  entitled,  so 
far  as  the  state  is  concerned,  to  have  such 
property  listed  as  assessed  to  him  for  taxa- 
tion, and  the  assessor  was  without  Justifica- 
tion In  denying  him  this  privilege.  Petition- 
er having  a  clear  legal  right  and  no  other 
remedy  by  which  It  can  be  enforced,  man- 
damus Is  clearly  the  proper  proceeding 
(Board  of  Review,  Shelby  County,  v.  Farson, 
72  South.  613),  and  It  results  that  the  judg- 
ment of  the  court  below  will  be  reversed, 
and  one  here  rendered  granting  the  relief 
prayed. 

Bevetwd  and  rendered. 

MAYFIELD,  SATRE;  SOMEBTIU^  and 
THOMAS,  JJ,  concur. 

McCLBLIiAN,  J.  (dissenting).  The  order 
of  the  court  below  denying  the  writ  of  man- 
damus prayed  was  entirely  Justified  by  sev- 
eral considerations  some  only  ot  which  I 
think  it  necessary  to  state. 

1.  The  petitioner  songht  the  compulsory 
power  of  the  writ  of  mandamus  to  compel 
the  tax  assessor  to  assess  certain  property 
described  In  this  petition  "for  taxation  for 
state  and  county  taxes  for  the  said  year  be- 
ginidng  October  1,  1010,  ending  September 
30,  1916."  The  tax  assessor  is  wholly  with- 
out power  or  authority  to  now  make  an  as- 
sessment of  prope^  for  the  tax  year  In 
which  be  is  sought  In  this  petition  to  be  re- 
quired to  assess  the  property  to  the  petition- 
er. See  Qeneral  Acts  1915,  pp.  402,  403. 
The  writ  of  mandamus  will  never  issue  to 
reqnlre  the  respondent  to  perform  an  act 
which  he  has  no  power  to  perform ;  nor  will 
it  issue  to  a  wholly  vain  purpose.  26  Oyc. 
pp.  150,  156,  162,  163,  166,  167;  Bx  parte 
Shaudies,  66  Ala.  134, 136;  Hall  T.  Ste^  82 
Ala.  662,  666;  2  South.  66a 


2l  "The  Invariable  test,  by  which  the  right 
of  a  party  applying  for  a  mandamus  is  de- 
termined is  to  inquire:  First,  whether  he 
has  a  clear  tegal  right;  and,  If  he  has,  then, 
secondly,  whether  there  is  any  other  ade- 
quate remedy  to  which  be  can  resort  to  en- 
force his  right"  Murphy  v.  State,  59  Ala. 
639,  640:  Withers  v.  State,  36  Ala.  252; 
State  ex  pel.  v.  Waller,  133  Ala.  199,  200,  32 
South.  163;  State  ex  reL  v.  Stone,  69  Ala. 
206.  208;  Ex  parte  S.  &  N.  E.  E.  Co.,  65  Ala. 
600;  Ex  parte  Gilmer,  64  Ala.  235. 

It  is  elementary  to  say  that  the  title  to 
property  is  never  triable  in  mandamus  pro- 
ceedings. Commonwealth  v.  Rosseter,  2  Bin. 
(Pa.)  360,  4  Am.  Dec.  451;  Overseers  v.  Over- 
seers,  82  Pa.  275;  Gregory  v.  Blauchard,  98 
Cat  311,  33  Pac.  199;  State  v.  Williams,  64 
Neb.  154,  157.  158,  74  N.  W.  396. 

If  the  act  sought  to  be  compelled  by  the 
writ  ss  prayed  was  fully  performed,  its  only 
effect  would  be  to  arm  the  petitioner  with  ev- 
idence that  he  claimed  the  property,  which 
claim,  along  with  evidence  otherwise  tending 
to  show  adverse  possession  by  him  (If  such 
he  has  had  for  ten  continuous  years),  would 
avail  to  contribute  to  the  establishment  ot 
his  asserted  right  Certainly  an  act  which 
has  inherent  In  It  so  inconclusive,  so  uncer- 
tain, so  problematical  an  effect,  at  best 
should  not  be  compelled  to  performance  by 
mandamus.    26  Cyc.  pp.  151,  153,  155. 

According  to  section  34  of  the  act  to  pro- 
vide for  the  assessment  etc,  of  pr(^rty  for 
taxation  in  this  state  (Gen.  Acts  1915,  pp. 
403,  404),  the  only  pei^ns  who  may  assess 
property  for  taxation  are  those  who  own 
property,  or  who  have  an  interest  in  proper- 
ty, or  who  hold  or  serve  as  agent  or  trustee, 
on  the  1st  day  of  October  of  the  tax  year. 
So,  if  one  may  be  said  to  have  a  ri^t  to  as- 
sess property  for  taxation,  he  must  be  with- 
in one  ot  the  classes  defined  by  the  tax  law. 
If  so,  and  he  desires  the  compulsory  writ  to 
compel  the  assessor  to  accept  his  assessment 
he  would  be  obliged  to  allege  that  he  was  so 
related  to  the  property  he  proposed  to  assess 
as  to  entitle  him  to  assess  It  If  he  should 
allege  In  his  petition  for  the  writ  that  he 
was  tbe  owner  of  the  property  he  proposed 
to  assess,  necessarily  he  wonld  be  required 
and  entitled  to  sustain  the  averment  The 
obvious  result  would  be  that  the  proceedins 
by  mandamus  would  be  used  to  try  the  peti- 
tioner's title,  InterefA:,  or  control  over  the 
property  for  the  purposes  of  assessment, 
thus  offending  the  elementary  rule  of  law 
that  mandamus  will  never  be  employed  to  try 
any  right  or  title  to  pn^rty.  Authorities 
supra.  Surely  no  court  would  grant  the 
writ  to  compel  an  assessor  to  receive  an  as- 
sessment unless  tbe  petition  showed  ttiat  the 
party  proposing  to  assess  the  property  had  a 
right  to  do  so. 

If  the  petitioner  is,  as  he  assumed  to  be,  in 
the  peaceable  possession  of  the  pM^rty  In 
question,  and  there  Is  no  snlt  pending  to  try 
ttw  title,  he  has  an  adequate,  com^et^  and 
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simple  remedy  to  quiet  Any  title  he  haa 
throQgb  the  proceedings  prorlded  In  Oode, 
S  5443  et  seq. 

For  tbese  reasons — and  others  mlgbt  be 
added— 4D7  <^liilon  Is  tliat  tbe  order  or  de- 
CTee  appealed  trmn  sbonld  be  affirmed. 

ANDBBJSON,  a  ooncarrliig  In  tbe  fore- 
Kotng. 

(199  AU.  SU> 

HODGB  T.  STATE.  (4  Dtv.  637.) 

(Sapretne  Court  of  Alabama.   Feb.  8»  1917.) 

Gbouital  X^w  4^371(4)— Houcide  ^=3166 

fft-M0TIV»— BVIDEKCB— OTHIB  OFFENSES. 
In  proBccutioh  for  murder  of  police  officer 
engagei  ia  Becuring  evidence  of  accused's  alleg- 
ed illegal  sale  of  intoxicating  liquors,  evidence 
of  aucb  alleged  illegal  sales,  and  of  accused's 
threats  againat  poUoe  officers  for  intetfering 
with  his  basiness,  was  admissible  as  tending  to 
show  motlTe. 

[Ed.  Note— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  H  830.  831 ;  Homicide,  CenL 
1323.] 

Appeal  from  Circuit  Court,  CoTlngton 
County;  A.  B.  Foster,  Jadge. 

Tom  Ho^  was  couTicted  of  nmrder,  and 
be  appeals.  Affirmed. 

A.  Whaler,  of  Andalusia,  for  appelant 
W.  Jj.  Martin.  Atty.  Gen.,  and  Harwell  O. 
DavlB,  Asst  Atty.  Gen.,  for  the  State. 

GASDNEB,  J.  Appellant  ms  cMiTlcted  of 
the  murder  of  one  S.  U  Baltw  and  sentenced 
to  life  ImprtsMiment  The  deceased  was  a 
deputy  aherUF  of  Govlngton  county,  and  lo- 
cated at  Florala,  Ala.,  where  he  formerly 
was  a  pollconan. 

The  testimony  for  the  state  went  to  show 
that  on  Saturday  night,  September  18,  191S, 
the  deceased  was  foully  murdered  at  about 
10:30  o*clo<^  while  In  the  street  In  front  of 
the  defendant's  home  In  Florala,  being  shot 
by  some  one  in  ambu^  In  the  defendant's 
yard,  and  the  evidence  Identified  the  defend- 
ant as  the  one  who  did  the  shooting.  « 

One  Crosson,  a  member  of  the  Florala 
police  force,  testified  to  the  effect  that  be 
was  with  the  deceased  at  the  time  he  was 
shot,  the  two  having  come  together  from  a 
restaurant  operated  the  defendant;  that 
he  (Crosson)  had  a  warrant  for  the  defend- 
ant's arrest,  the  warrant  being  at  the  time 
of  the  trial  In  possession  of  one  Lewis,  chief 
of  the  police  force;  that  he  saw  the  defend- 
ant learlng  the  restaurant  and  told  him  not 
to  go  ofT,  and  that  defendant  replied,  "I  told 
you  to  go  with  me,"  and,  with  an  oath,  "Just 
corae  on  if  you  want  to."  Witness  stated 
that  he  and  the  deceased  then  started  to  the 
defendant's  residence,  about  a  quarter  of  a 
mile  from  the  restaurant,  and  aa  they  reach- 
ed the  sidewalk  in  front  of  the  house  the  de- 
fendant, who  was  in  the  yard  under  a  tree, 
ordered  them  to  stop,  saytog  with  an  oath, 
"Dont  you  come  in  here;**  that  deceased 


turned  and  walked  toward  the  middle  of  the 
street,  the  defendant  cursing  and  calling  out, 
"I  told  you  if  you  come  up  here  I  would 
kill  you,"  and  the  deceased  replying,  "You 
wouldn't  shoot  me,  would  you,  Mr.  Hodge? 
Z  haven't  done  you  any  harm;"  that  a  woman 
about  the  house  cried  out,  "Don't  do  that," 
and  Just  then  the  shot  was  fired.  Witness 
further  stated  that  the  deceased  lived  only 
about  30  minutes  after  being  shot  and  that 
the  night  was  a  brl^t  moonl^ht  night.  Oth- 
er witnesses  testified  to  seeing  the  defendant 
with  a  gun  under  his  arm  coming  out  of  his 
gate  just  after  the  fatal  shot  was  fired  and 
walking  rapidly  away.  The  evidence  further 
tended  to  show  fll^t  on  the  part  of  defend- 
ant and  his  subsequent  arrest  in  the  state  of 
Georgia. 

Tbe  defendant  olfered  evidence  in  rebuttal 
as  to  his  Identity  as  the  pawn  who  did  the 
shooting,  claiming  to  have  been  elsewhere  at 
the  time,  and  also  as  to  the  condition  of  the 
night  in  questlcm.  Testifying  in  his  own  be- 
half, defendant  Insisted  diat  he  had  nothing 
to  do  with  the  crime;  that  he  was  down  in 
the  business  secUon  Oie  town  when  the 
gnn  was  fired ;  that  he  had  made  no  threats 
ai^inst  the  deceased  nor  any  other  officer; 
ttiat  he  never  had  any  trouble  with  the  de- 
ceased and  DO  ill  fe^ng  whatever  existed 
between  them. 

The  state  was  permitted  to  ^ove,  om  the 
defendant's  objection,  Oiat  the  warrant  Is- 
Bited  tor  defendant's  arrest  charged  him  with 
a  violation  of  the  prohlbltf on  law ;  and  this 
warrant,  which  was  Idwtlfled  by  Chief  of 
Polloe  Lewts,  was,  as  m  constme  the  bill  of 
nceptlons,  Uie  same  warrant  wbldi  the  wit- 
ness Crosson  testtfled  he  had  at  the  time  ttte 
deceased  was  shot  Lewis  was  permitted  to 
testis  that  he  had  a  warrant  to  seardi  the 
defmdanifs  idaoe  of  business  tb»  night  of  the 
murder,  and  that  he  had  given  it  to  the  de- 
fradant  The  warrant  was  dated  S^ember 
18,  lOlS.  Tike  state  was  permitted  to  show 
that  this  warrant  was  to  aeardi  def»danfs 
place  of  busIneBS  tot  Uaim,  and  that  whisky 
was  found ;  that  the  defuidjaut  was  given  the 
warrant  and  had  it  in  his  possession  whm  be 
left  his  place  of  business  on  the  night  of  the 
mnrdOT.  Tbe  state  also  riiowed  by  the  wit- 
ness Price  that  about  three-quarters  of  an 
hour  before  the  killing  he  went  into  the  de- 
fendant's place  of  business  and  asked  for 
some  beer,  and  defendant  said  he  had  none: 
that  the  deceased  had  "been  out  In  front  all 
day  watching  htm,  and  he  had  no  chance  to 
get  anything,  and  from  the  appearance  of 
things  they  were  fixing  to  raid  his  place  that 
night;  that  he  did  not  aim  to  be  brou^t  up 
before  the  courts  any  more  tm  selling  liquor, 
and  when  they  came  there  to  raid  again 
there  would  be  tronbla"  The  state  proved 
by  the  witness  Roberts  that  at  about  sun- 
down the  day  of  tbe  murder  he  had  a  conver- 
sation with  the  defendant  while  standing 
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near  bis  place  of  business,  and  defendant 
asked  him  wbat  the  offlcere  were  doing  cau- 
cusing, and  If  there  was  an?  warrant  out  for 
hia  place,  saying,  "They  are  going  to  keep 

monkeying  around  till  they  get  the  h  

shot  out  of  them,"  and  that  about  that  time 
he  saw  the  deceased  and  Lewis  and  one  Liv- 
ings talking  together  on  the  streets,  all  three 
being  officers.  Witness  Patrick  testified  for 
the  state  as  to  threats  made  by  the  defend- 
ant against  the  officers  just  a  few  days  be- 
fore the  murder. 

It  Is  Insisted  by  counsel  for  appellant  that 
the  trial  court  committed  reversible  error  in 
allowing  the  introduction  in  evidence  of  the 
warrant  for  searching  defendant's  place  of 
business  and  that  for  his  arrest  for  violation 
of  the  prohibition  law;  thiat  such  evidence 
was  Irrelevant  and  tended  to  great  prejudice 
of  defendant,  citing  In  sui^rt  Maxwell  v. 
State,  129  Ala.  48,  29  South.  981.  The  facts 
of  that  case,  however,  are  not  at  all  similar 
to  those  involved  In  the  instant  case,  and  we 
do  not  consider  that  It  Is  here  In  point. 

The  defendant  denied  any  part  In  the 
crime,  insisting  upon  his  defense  of  an  alibi, 
and  further  testified  that  there  had  been  no 
ill  feeling  between  himself  and  the  deceased. 

The  general  rule  as  to  tnadmlssiblllty  of 
evidence  of  other  crimes  Is  wdl  recognized, 
but  to  this  rule  there  are  many  exceptions. 
That  the  evidence  in  this  regard  was  admis- 
sible In  connection  with  all  other  evideice  in 
the  case,  together  with  defendant's  threats 
against  the  offloers  u  tending  to  show  mo- 
tlve,  is  dear  from  the  following  authorities: 
UnderhlU  Cr.  Br.  (2d.  Bd.)  H  S7,  88,  S21- 
»2!l;  Splcer  r.  State,  188  Ala.  9,  6B  South. 
S72;  Bawes  t.  State,  88  Ala.  87.  7  Sonth. 
302;  Allison  T.  State,  1  Ala.  App.  206,  65 
South.  463;  note  to  Petqile  v.  Mollneux,  62 
L.  R.  A.  19B.  An  examination  of  these  cues 
will  dlsdose  that  tliwe  was  no  errcnr  In  ad- 
mitting this  testimony,  and  we  condude  that 
the  citation  ot  these  antfaoritlea  will  sofflce 
without  farther  dlsci«don. 

No  error  being  found  In  Oie  lecord,  the 
Judgmmt  Is  affirmed. 

Affirmed. 

ANDERSON.  0.  J.,  and  McOLBLIiAN  and 
SATRB.  33.,  concur. 


{l»  Ala.  2S7) 

McOEIHEE  T.  STATE  ex  rel  TATE,  Solicitor. 

(6  Div.  456.) 

(Supreme  Gourt  of  Alabama.    Dec.  21,  1916. 
On  Rehearing,  Feb.  16,  1917.) 

1.  Statdtkb  «»8H(2)— EirAOTHBIfT  — Locai. 
ACTS— Noticed— StrrFiciENCT. 
Const  1901.  i  106,  provides  that  no  special, 
private,  or  local  law,  except  as  to  liquor  traffic, 
sball  be  passed  unless  notice  of  Intention  to  ap- 
ply therefor  is  pablished,  wUch  states  the  sub- 
Btance  of  the  law,  and  that  a  law  passed  with- 
out such  notice  shall  be  void.  Section  168 
provides  that  where  one  or  more  precincts  lie 


within,  or  partly  within,  a  city  or  incorporated 
town  having  more  than  1.5(X)  inhabitants,  the 
Legislature  may  provide  by  law  for  the  elec- 
tion of  not  more  than  two  justices  of  the  peace 
and  one  constable,  for  each  of  such  precincts,  or 
an  inferior  court  for  sudi  precinct  or  precincts, 
in  lieu  of  all  justices  of  the  peace  therein.  A 
notice  of  intention  to  apply  for  a  local  act  stat- 
ed that  it  would  provide  for  an  inferior  court 
in  lieu  of  justices  of  the  peace  in  certain  pre- 
cincts and  in  lieu  of  all  otiier  courts  created  in 
lieu  of  justices  of  the  peace  in  such  precincts. 
Held,  that  such  notice  was  safficlenuy  broad 
and  deSnite  to  cover  notaries  exercising  ex 
officio  the  powers  and  jurisdiction  of  justices  of 
the  peace. 

[Ed.  Note.— For  otlier  cases,  see  Statntes, 
Cent.  Dig.  |  6.] 

2.  Stattttks  «=»834(2)  —  EiTACTiaiiT— Local 
Acts— Notice— SuimoiENCT. 

Since  such  notice  did  not  purport  to  aboHeh 
the  office  of  constable  in  the  precincts  named, 
it  was  no  objection  that  it  did  not  name  the 
office  of  constable:  for,  if  his  office  fell  with 
the  justice,  the  nonce  of  ahoHtion  of  the  justices 
of  the  peace  was  sufficient,  and,  If  it  did  not  fall 
with  the  justice,'  no  notice  of  any  sort  was  re- 
quired. 

[Ed.  Note.— For  otiier  cases,  see  Statutes, 
Cent.  Dig.  g  6.] 

3.  CouBTS  «=>18l>— ImnioB  CJoitbib— Soopb 

OF  JUBISDIOTIOK. 
Loc.  Acts  1916,  p.  231,  creating  an  Inferior 
court  in  lieu  of  justices  of  the  peace,  extends  to 
each  court  only  the  jurisdiction  theretofore  pos- 
sessed by  justices  of  the  peace. 

4.  Statutes  «=998(1),  102(4)— Spboiai.  Laws 
— Infkbiob  CocBra— St atutbs— Extend iwo 

JuBISDICTKm. 

Const.  1901,  {  104.  Bubd.  21,  prohibiting  in- 
creasing the  jurisdiction  and  fees  of  justices  of 
the  peace,  has  no  application  to  inferior  courts 
established  in  lieu  of  justices  of  the  peace  spe- 
cifically authorised  by  section  168. 

[Ed.  Not*.— For  other  cases,  see  Statutes. 
Cent.  Dig.  II 110,  114.] 

6.  STATirrBB  «=»16(1)  —  Bmaotuxitt— Floor 
Amkn  DUENTs— Effect. 
Const  1901.  fi  64,  providing  that  no  amend- 
ment to  bills  shall  be  adopted  except  by  a  ma- 
jority of  the  House  wherehi  the  same  is  oflFteed. 
nor  unless  the  amendment  with  the  names  of 
those  voting  for  or  against  the  same  sball  be  en- 
tered at  length  on  the  journal  of  the  House  In 
which  the  same  is  adopted,  does  not  prohibit 
amendments  on  the  floor  of  the  House  after  an 
amendment  by  the  judiciary  committee  upon 
wliich  the  House  voted  and  the  names  of  those 
voting  in  favw  of  the  amendmsit  were  entered 
at  length. 

[Ed.  Note,^Tor  other  cassi,  aee  Statutes, 
Cwit.  Dig.  i  14.] 

6.  JUDOEB  9=>8  —  EUCCTIOIf  —  Statdteb  — 

Validitt— Right  to  Vote. 
Const  1901,  I  168,  provides  that  in  each 
precinct  not  lying  within,  or  partly  within,  any 
city  or  ittoorporated  town  of  more  than  1.500 
Inhabitants,  oiere  shall  be  elected  by  the  quali- 
fied electors  of  such  precinct  not  exceeding  two 
justices  of  the  peace  and  one  constable,  and  that 
where  one  or  more  precincts  lie  within,  or  part- 
ly within,  a  city  or  incorporated  town  ha  vine 
more  than  l,60u  inhabitants,  the  Legidatare 
may  provide  by  law  for  the  election  of  not  more 
than  two  justices  of  the  peace  and  one  consta- 
ble for  each  of  such  precincts,  of  an  inferior 
court  for  soeh  precinct  or  precincts,  tn  lieu  of  all 
justices  of  the  peace  therein.  Loc.  Acts  1916, 
p.  232,  S  2,  provides  that  the  judges  of  the  in- 
ferior court  created  in  lieu  of  justices  of  the 
peace  ^all  b«  elected  by  the  judges  ot  the  courts 
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of  record,  ^etil,  that  th«  act  wa«  a  nlld  exer* 
cise  of  the  le^latire  Dower,  and  the  electora 
could  not  complain  that  they  coold  note  vote 
for  the  judges  of  the  inferior  court. 
[Ed.  Note. — For  other  cases,  see  Judges,  Oent 
H  4-10.] 

7.  Statdtbb  «=s«4(1)— Paktiai,  iNVAUDnr— 
ETffxct. 

If  a  statute  contains  contradictory  language, 
a  part  of  which  would  render  the  act  uncoosti- 
tational,  it  is  the  court's  duty  to  giTe  eftect 
only  to  that  part  which  would  sustain  tiie  act 
[Ed.  Note.— Fot  other  cases,  see  Statutes, 
Cent  Dig.  |{  6S,  195.] 

S.  Courts  ^=»42(1)  —  Obsatioh  —  Statotbs 

— VaLIDITT— LiANOUAOE  USKD. 
Loc.  Acts  1915,  p.  231,  providing  for  in- 
ferior court  in  lieu  ot  justices  of  the  peace  in 
certain  precincts,  is  not  invalidated  by  reason 
of  naming  some  precincts  by  number  and  in- 
cluding others  in  a  general  designation,  since 
it  cannot  be  presumed  that  the  Legislature  was 
ignorant  of  On  situation  or  of  the  effect  of  its 
languw. 

[Ed.  Note.— For  other  cases,  see  Oonrts,  Cant 
Dig.  H  163,  164,  181-188.] 

9.  JiTBTICie  OT  THE  PHACl  ^=92— JUffTIOBS  EX 

OiTicio—NoTABiBS— Right  to  Oitice. 
Const.  1901,  S  168,  providing  that  the  Oot- 
emor  may,  except  when  otherwise  provided  by 
an  act  of  the  Legislature,  appoint  not  more  than 
one  notary  poblic  with  bH  of  the  powers  and  ju- 
risdiction of  a  justice  of  the  peace  for  each  pre- 
cinct in  which  the  election  of  juaticee  of  the 
peace  shall  be  authorized,  does  not  give  such  an 
appdntee  a  constitutional  term,  and  the  mere 
fact  that  he  might  not  be  lemored  except  by  im- 
peachment did  not  prerent  the  Lagialanira  from 
abolishing  U>e  office. 

[Ed.  Note.— For  other  caaea,  see  Justices  of 
the  Peace,  Cent  Dig.  fl  2-4.] 

On  Bdicarfng: 

10.  Courts  «s»^(1)  —  CBCAnoif  —Intkbior 
CouBTB— GoNBrmrrioNAi.  Pnovisiona 

In  Const  1901,  8  168.  providing  that  where 
one  or  more  precincts  lie  within,  or  partly  with- 
in, a  city  or  incorporated  town  having  more 
than  1,600  inhabitants,  the  Legislature  may  pro- 
vide by  law  for  the  dection  ot  not  more  uan 
two  justices  of  the  peace  and  one  constable  for 
each  of  such  precincts,  or  an  inferior  court  for 
such  precinct  or  precincts,  in  lieu  of  "all"  Jua- 
ticee of  the  peace  therein,  the  word  "all"  rtfers 
to  justices  within  the  territory  of  the  court  to  be 
created,  and  not  to  justices  in  all  the  predncts 
in  the  city  where  the  court  is  established. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  168,  164,  181-188.] 

11.  COTffrmmoNAi.  Law  4=970(S>— Judicial 

■  QuWnON— WlBDOH  <a  laaSBLATXOir, 

The  wisdom  ot  legislation  is  not  a  jodidaJ 

question. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
IMW,  Cent  Dig.  1 181.] 

Appeal  fnuu  Circuit  Oonrt»  Jefferson  Coun- 
ty; C.  B.  Smitli,  Judge. 

Proceeding  by  the  State,  mi  the  nOatioD  of 
Joseph  R.  ^te,  Solldtor,  against  B.  B.  Mc- 
Gehee.  Decree  for  relator,  and  defendant 
appeals.  Affirmed. 

W.  M.  Woodall,  of  Birmingham,  for  appe- 
lant Beddow  it  ObOTdorfer,  of  Birmingham, 
for  appellee. 

SATBB,  J.   Thla  la  an  i^peal  from  the 

Judgment  of  the  drenlt  conrt  of  J^erson  on 


an  Intramation  duri^  Uiat  appelant 
Qsnrped,  Intruded  Into,  and  mdawfolly  held 
and  excised  the  office  oC  aotafy  irabllc  and 
ex  <^clo  Jostloe  at  the  p«u»  In  and  tor  pre- 
dttct  9  in  J^erson  county.  Appellant  claim- 
ed In  the  coort  beloir,  and  renews  hU  con- 
ation here,  that  the  act  establishing  an  In- 
ferior conrt  tta  certain  predncts  In  Jefferson 
ccmnty,  lying  within  or  partly  within  the 
(dty  of  Blrmlni^m,  In  Hen  of  all  justices  of 
the  peac6  and  all  notaries  public  exercising 
the  powers  of  Justices  of  the  peace  In  such 
predncts,  ai^roTcd  July  12, 191S  (Local  Acts, 
p.  231  et  eeq.),  ^ns  uncMUtltutloDal  and  void 
on  numerously  asslgued  grounds  to  be  here 
noted  and  considered  as  far  as  need  be. 

Passing  over  some  mere  general  aasertlons 
In  the  brief  of  counsel  for  aw^ant,  we  find 
tUa  first  among  tlie  propoadtlona  to  be  ohi- 
sldered:  TbAt  the  notice  of  Intention  to  ap- 
ply for  the  passage  of  the  local  act  In  ques- 
tion failed  ot  compliance  with  section  106  of 
the  Constitution  in  rarloos  req;iect8,  to  wit: 
It  ftdled  to  glre  notice  that  the  act  proposed 
would  abolish  the  office  held  at  Qie  time  by 
appellant,  vis.  the  <^ce  ot  notary  public  ex- 
ercising the  powers  and  Jurisdiction  of  a  Jus- 
tice ot  the  peace  In  and  for  precinct  9,  a  pre- 
cinct lying  partly  wlttiin  the  incorporated 
city  of  Birmingham ;  it  foiled  to  give  notice 
that  the  act  proposed  would  abollBh  the  of- 
fice <^  constable  for  said  precinct  9;  said 
notice  failed  to  show  that  the  court  to  be 
created  by  the  act  would  baxe  Jurisdiction  of 
all  dvU  cases  where  the  amount  In  contro- 
Tersy  did  not  exceed  $100,  except  In  cases  of 
libel,  slander,  assault  and  battery,  and  eject- 
ment, whereas  the  act  does  purpwt  to  con- 
fer such  Jurisdiction,  including,  as  an^ellant 
constmes  It,  jurisdiction  of  equity  causes  not 
involving  amounts  in  excess  of  $100 ;  the  no- 
tice was  no  notice,  dnce  It  showed  a  purpose 
to  apply  for  the  passage  of  an  act  that  would 
be  unc<mstltntloDal  for  the  reas<m  that  It 
would  contraraie  subdivisloa  21  ot  section 
104  of  the  Constitutlott,  providing  that  the 
Legislature  shall  not  pass  any  local  law  "in- 
creasing the  JurlsdictifHi  and  fees  of  Justices 
of  the  peace  ox  the  fees  of  ccaistables." 

The  court  is  of  oplnlcm  that  none  of  the 
foregcdng  <AiJecti<His  to  the  act  aSor(L  suffi- 
cient reason  for  declaring  it  unconstitutional. 

On  the  general  subject  Indicated  by  the 
first  three  objections  noted  above,  sectlw 
106  of  the  ConstitutioD,  we  liave  said  that: 

"The  Constitution  does  not  proceed  upon  the 
theory  that  all  the  details  oi  every  proposed 
law  will  be  worked  out  in  advance  and  without 
the  aid  of  legislative  wisdooL  It  requires  only 
that  the  local  public  shall  be  advised  of  the  sub- 
stance <^  tlie  proposed  law,  of  its  characteristic 
and  essential  provisions,  of  its  most  Important 
features."  Chriadan  t.  Bute,  171  Ala.  62,  S4 
South.  1001. 

A  narrow  and  literal  construction  would 
destroy  all  power  <tf  amoidment  in  the  le^- 
latiTC  process,  so  tiiat  the  Legbdatnre  would 
be  required  to  acc^it.  If  at  all,  ev&ey  local 
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Ull  In  the  exact  terms  of  its  proposal.  Not 
being  Inclined  to  hamper  legislation  unnec- 
essarily, this  court  tuis  held  that  the  Con- 
Btitntlcm  was  not  intended  to  Interfere  with 
the  right  of  the  LesUOatnre  to  shape  np  and 
work  out  the  details  of  local  legislation.  Ena< 
ley  T.  Cohn.  149  Ala.  816,  42  South.  827; 
State  T.  wmiama,  143  Ala.  COl,  30  South. 
276;  State  ex  reL  Hanna  r.  Tunstall,  145 
Ala.  477,  40  South.  135. 

[1]  The  notice  of  this  act  was  amply  broad, 
and  at  the  same  time  sufficiently  definite,  to 
reach  and  cover  the  case  of  notaries  ezerds* 
log  the  powers  and  Jurisdiction  of  Justices 
of  tixe  peace.  Its  language  was  that  an  act 
was  to  be  passed  providing  for  an  inferior 
court  "in  lieu  of  Justices  of  the  peace  in  said 
precincts  and  In  lieu  of  all  other  courts  cre- 
ated In  lieu  of  Justices  of  the  peace  In  said 
precincts."  The  policy  and  purpose  of  the 
Constitution  Is  to  permit  the  Legislature  to 
supersede  Justices  of  the  peace  In  the  exer- 
cise of  a  petty  Jurisdiction  and  to  consoli- 
date such  Jurisdiction  In  populous  communi- 
ties where  they  have  sometimes  shown  a 
tendency  to  d^enerate  Into  a  cause  of  public 
inconvenience  and  detriment  The  language 
of  the  Constitution,  with  a  knowledge  of 
which  all  men  are  charged,  is: 

"Where  one  or  more  precincts  lie  within,  op 
partly  wiU>in>  a  city  or  incorporated  town  hav- 
ing more  than  fifteen  hundred  inhabitants,  the 
Legislature  may  provide  by  law  for  the  election 
of  not  more  than  two  justices  of  the  peace  and 
one  constable,  for  each  of  such  predocts,  or  an 
Inferior  court  (or  such  wadnet  or  predact^^  in 
lieu  of  all  Justices  of  the  peace  Uierein."  Sec- 
tion 16& 

No  one,  readliv  the  nottee  In  this  caa^ 
bearing  in  mind  the  true  Intent  and  meaning 
of  the  constltntlonal  anthwlty,  and  remem- 
bering that  the  two  classes  of  officers  have 
and  exercise  the  same  Jurisdiction  and  the 
same  powers,  oould  have  any  reason  forBni>- 
posing  that  the  Leglslatnre,  while  dlspen^g 
with  Justices  of  tiw  peace  strictly  so  called, 
would  retain  Justloes  of  the  peace  ex  <tfScla 
Hence  onr  conclusUm,  In  keeping  with  the 
canon  of  ctmstructlwL  heretofore  applied  to 
the  constitoUfmal  requirement  of  notl(»,  is 
that  the  objections  taken  to  the  notice  in 
this  case,  and  noted  above,  cannot  be  sus- 
tained. 

[2]  Responding  to  the  objection  that  no 
notice  was  given  that  the  office  at  constable 
for  precinct  9  would  be  abolished,  it  will  suf- 
fice to  say  that  the  act  does  not  purport  to 
abolish  that  office.  If  a  constable,  claiming 
to  hold  his  office  by  virtue  of  the  Constitu- 
tion and  the  general  laws  of  the  state,  Is 
anything  more  than  the  executive  officer  of 
the  court  over  which  the  Justice  of  the  peace 
In  his  precinct  presides,  and  so  for  some  pur- 
poses may  be  held  to  survive  an  act  which, 
while  abolishing  the  Justice,  says  nothing  of 
the  constable,  then  the  office  of  constable  for 
precinct  9  in  Jefferson  county  has  for  such 
purposes  survived  the  act  In  guestloo.  Fur- 
ther on  this  point  we  need  not  gOb . 


[S]  The  act  clothes  Qie  Inferior  court  which 
It  sets  up  with  "all  tbe  powers  and  Jurisdic- 
tion now  conferred  or  that  may  hereafter  be 
conferred,  both  dvU  and  criminal,  upon  Jus- 
tices of  the  peace,"  and  speclflcally  provides 
that: 

"Said  court  shall  have  Jurisdiction  In  dvil 
cases  where  the  amoant  involved  does  not  ex- 
ceed one  hundred  dollars,  exeq>t  in  cases  of  libeU 
slander,  assaolt  and  battery,  and  ejectment." 

Notiilng  Is  said  concerning  equity  Jurisdic- 
tion. Whatever  equity  powers  JnsUcee  of 
the  peace  have,  tbe  inferior  court  has,  no 
more,  no  less.  As  for  this  objection,  the 
court  is  therefore  in  the  atrtetest  sense  a 
court  for  ttie  precincts  within  Its  Jurisdic- 
tion "In  lien  of  all  Justices  at  the  peace- 
therein,'*  as  the  Oonstltutlon  provides,  and 
in  this  reject  tiie  act  follows  the  notice 
cfflnprehmslvely  and  accnrately. 

[4]  The  constitutional  Inhibition  against 
'Inowaslng  the  Jurisdiction  and  fees  of  Jna- 
tlces  of  the  peace"  (subdivision  21, 1 104)  has 
no  application  to  the  "InfierlOT  courts"  In  lieu 
of  Justiras  of  the  peace  authorized  by  sec- 
tion 168  of  that  instrument  We  held  in  the 
recent  case  of  State  v.  Boden,  73  South.  657, 
that  where  an  inferior  court  Is  set  np  in 
lieu  of  Justices  of  the  peace — ^that  is.  Justices 
are  abolished  and  their  powers  and  Jurisdic- 
tion are  conferred  upon  an  Inferior  court— the 
Jurisdiction  of  the  inferior  coort  In  respect 
of  subject-matter,  like  that  of  the  Justices  of 
the  peace  whom  It  supersedes,  may  not  he  ex- 
tended to  cases  of  libel,  slander,  assault  and 
battery,  or  ejectment,  nor  to  any  dvll  case 
where  the  amount  in  controversy  exceeds 
one  hundred  dollars ;  but  It  was  not  dedded 
that  In  every  or  any  other  respect  the  In- 
ferior court  must  1>e  fiishioned  In  the  exact 
pattern  of  a  Justice's  court  If  It  ires  so 
Intended,  no  purpose  would  be  served  by  the 
alternative  of  the  Constitution  which,  to 
state  its  effect  as  we  understand  it,  author- 
ises the  consolidation  of  all  the  official  func- 
tions of  all  the  Justices  of  the  peace  of  a 
number  of  precincts  in  an  Inferior  coort 
the  dvil  Jurisdiction  of  whidi,  as  to  subject- 
matter,  shall  not  exceed  the  maximum  ct  that 
Jurisdiction  which  may  be  conferred  upon  Jus- 
tices of  the  peace.  It  la  not  to  be  supposed 
that  the  framers  of  the  Constitution  Intended 
to  speak  of  Justices  of  the  peace  and  the 
inferior  court  as  one  and  the  same  thing,  but 
rather  that  they  provided  for  their  creation 
as  Judidal  institutions  that  might  be  made 
to  differ  except  in  respect  of  Jurisdiction  as 
to  the  subject-matter  of  dvil  causes.  Con- 
forming in  this  respect  to  the  preliminary 
publication,  the  act  In  question  creates  an  in- 
ferior court  the  Judges  of  which  are  put 
upon  a  salary  and  Its  dvll  Jurisdiction  crai- 
flned  within  constitutional  limits.  We  flnd^ 
therefore,  no  reason  for  declaring  that  the 
publication  here  shown  by  the  Journals  of 
the  House  and  Senate  (H.  J.  vol,  1,  p.  479; 
S.  J.  vol.  1,  p.  1079)  brought  the  act  In  qucr- 
tlon  within  the  Influence  of  dedsion 
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AUoid.r.  Hicks.  142  Ala.  866,  88  Sonth.  752, 
aa  gtrlDg  notice  of  an  Intention  to  appl^  for 
the  passage  of  an  act  tbat  would  offend 
against  the  Constitution  In  the  respect  here 
under  consideration. 

[i]  It  is  urged  In  the  next  place  that  sec- 
tion 64  of  the  Constltntlon,  providing  that 
"no  am«idm<^t  to  bills  shall  be  adopted  ex- 
cept  b7  a  majority  of  the  House  wber^ 
the  same  Is  offered,  nor  unless  the  amoid- 
ment  with  the  names  of  those  Totlng  for 
or  against  the  same  shaD  be  entered  at  length 
on  ttie  Journal  of  the  House  In  which  the 
same  Is  adopted,"  was  not  obsenred  In  the 
passage  of  this  act  ^Is  Is  based  i^on  the 
Journal  of  the  House  of  RepresentallTes 
.which  shows  (pages  1354-1800)  that  the  Ju- 
diciary Committee  reported  an  amendment 
which  was  entered  at  length  on  tito  'Journal. 
Two  amendments  to  tibe  committee's  amend- 
ment were  offered  and  adopted  and  are  set 
out  at  length.  Then  the  House  voted  by 
yeas  and  nays  upon  the  committee's  amend- 
ment as  amended,  and  the  names  of  those 
voting  for  the  amendmeat-^t  appears  af- 
firmatively that  there  were  none  voting 
against— are  entered  at  length  upon  the  Jour- 
nal. After  this  statement  of  the  focts,  we 
need  do  no  more  than  dte  State  ex  reL  Coll- 
man  v.  Pitts,  160  Ala.  J33,  40  South.  441, 
680,  135  Am.  St  Rep.  79,  where  a  similar 
contention  was  decided,  and  on  very  dear 
grounds,  to  have  no  merit. 

[6]  Appellant  further  contends  that  the 
qualified  electors  resltUng  within  the  terri- 
torial Jurisdiction  of  the  Inferior  court  have 
a  constitutional  right  to  vote  for  the  Judges 
of  the  court,  whereas  the  effort  Is  made  to 
deprive  them  of  this  right  in  section  2  of 
the  act,  which  provides  that  the  Judges  of 
this  inferior  court  shall  be  elected  by — at  one 
place  the  act  provides  that  the  vacancies  shall 
be  filled  by  the  appointment  of — the  Judges 
of  the  courts  of  record  In  Jefferson  county, 
not  including  the  Judge  of  the  city  court  of 
Bessemer.  Pertinent  to  this  contention  is 
this  part  of  section  168  of  the  Constitution: 

"In  each  precinct  not  lying  within,  or  partly 
within,  any  city  or  incorporated  town  at  more 
than  fifteen  hundred  inhabitants,  there  shall 
be  elected  by  the  qualified  electws  <UC  such 
precinct  not  exceeding  two  Justices  at  the  peace, 
and  one  constable." 

But  to  continue  the  quotation,  though  we 
have  already  quoted  this  part  of  the  section: 

"Where  one  or  more  precincts  lie  within,  or 
partly  within,  a  city  or  incorporated  town  haT- 
ioK  more  than  fifteen  hundred  inhabitants,  the 
L^slature  may  provide  by  law  for  the  election 
of  not  more  than  two  justices  of  the  peace  and 
one  constable  for  each  of  auch  precincts,  or  an 
inferior  court  for  such  precinct  or  precincts,  in 
lieu  of  all  Justices  of  the  peace  therein." 

We  do  not  anxiously  look  about  for  limi- 
tations upon  the  legislative  power  of  the 
State  In  obscure  loterpretatlons  of  the  Con- 
stitution. The  arrangement  of  the  language 
we  have  quoted  leads  us  to  conclude  that  the 
Judges  of  inferior  courts  created  under  the 
l>ermit  of  the  section  need  not  be  elected  as 
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Jostloes  oi  die  peace  must  ba.  Tha  effect  of 
the  second  alternative  provision,  as  we  read 
it  In  connection  with  what  precedes  it.  Is  to 
say  Oiat  the  LeglslatUTe  may  provide  by  law 
an  Infsilor  court  in  lien  ot  all  Justices,  thus, 
as  we  have  heretofore  Indicated,  living  the 
ctmstltntlan  and  powers  of  Inferior  courts 
created  In  lieu  of  Justices  of  the  peace  to  be 
detmnlned  by  legislative  wisdom,  except  in 
reqwct  of  their  Jurisdiction  as  to  the  sub- 
ject-matter in  dvll  cases.  Ex  parte  Bound- 
tree,  61  Ala.  4%  4!lted  by  appellant  In  this 
connection,  was  written  under  a  different 
Constitution. 

[71  Said  the  Legislature  In  section  2  of  the 
act: 

"Each  of  said  Judges  shall  be  a  resident  of 
the  city  at  Blrminsham,  Alabama,  learned  In 
the  law  and  shall  reside  within  the  city  of 
BirmlDKbam,  or  within  said  predtnets  during  dw 
term  oC  bis  office." 

Appellant  construes  this  to  mean  that  resi- 
dents within  the  territorial  jurisdiction  of 
the  inferior  court,  but  without  the  corporate 
limits  of  the  dty  of  Birmingham,  are  Ineligi- 
ble to  the  Judgeships  created  for  the  court. 
If  necessary  to  the  constitutional  validity  of 
the  act,  we  would  hold  that  It  makes  no  such 
discrimination  against  appellant  and  others 
in  like  case  with  him — within  the  Jurisdiction 
of  the  court,  but  without  the  dty — ^for,  of  the 
contradictory  language  employed,  it  would  be 
the  duty  of  the  court  to  give  effect  to  that 
part  which  would  sustain  the  act. 

[t]  We  are  unable  to  assign  any  peculiar 
significance  to  the  f&ct  that  in  the  title  and 
t>ody  of  the  act,  after  designating  predncts 
21,  S7,  10,  84,  42,  and  46  by  numbers,  appel- 
lant's preclnd  and  two  others  should  have 
been  brought  under  the  jurisdiction  of  the 
inferior  court  by  such  an  expression  of  gen- 
eral induslon  and  definite  exduslon  as  "all 
other  predncts  lying  within,  or  partly  with- 
in, the  dty  of  Birmingham,  Alabama,  except 
precincts  45,  62,  and  29."  The  definite  effect 
of  this  language  Is  to  Indude  the  whole  of 
prednct  9,  since  it  lies  partly  within  the  dty, 
and  it  is  hard  to  find  In  it  a  snare  for  legis- 
lators who,  it  seems  to  be  suggested,  might 
have  objected  had  they  known,  for  instance, 
that  by  far  the  larger  part  of  appellant's 
prednct  lay  without  the  dty.  It  cannot 
be  presumed  that  the  Legislature  .was  ig- 
norant of  Uie  situatloii  wUh  whldi  it  was 
dealing  or  the  effect  of  the  language  used  as 
applied  to  that  situation. 

[t]  A  provision  of  section  168  of  the  Otm- 
Btitution  is: 

"The  Governor  may,  •  *  •  except  where 
otherwise  provided  by  an  act  of  the  Legislature, 
appoint  not  more  than  one  notary  public  wiUi 
all  of  the  powers  and  Jnriadictioa  of  a  justice 
of  the  peace  for  eadi  piednct  in  which  the  dee- 
tlon  of  justices  of  the  peace  shall  be  anthtHteed." 

Appellant  held  office  under  this  provision. 
He  held  an  office  whldi  was  subject  to  the 
power  of  the  L^^ature.  Bis  office  was 
statutory  to  this  extent:  Its  continuance 
depended  ngoa  the  legislative  yilL  Appd- 
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lant  bad  no  ooiutltatlimal  twin.  The  fact 
tbat  he  may  not  have  been  remoTed  ezc^t 
by  Impeadbmoit  after  trial  did  not  prevent 
the  Leglslatture  from  abolishing  the  office,  and 
vKb  the  office  went  appellant's  term.  As 
this  court  said  In  Oldham  t.  Mayor,  102  Ala.. 
867, 14  Smth.  783,  i^ere  It  was  nieaklng  of 
a  statutory  office: 

"Offices  are  afioUahed,  it  may  be  i>resamed, 
withoat  reference  to  the  incumbents  or  their 
conduct— tbouffh  that  might,  properly,  be  a  con- 
sideration—bat because  Uiey  are  no  longer  nec- 
essary. Such  statutory  raices  are  not  to  be 
retained  tar  the  benefit  eS  thoea  who  fill  them, 
bnt  alone  for  the  public  good." 

So,  .we  think,  this  case  falla  within  the 
analog  of  the  rale  that  the  Legislature  may 
destroy  what  it  may  create^  Hawkins  r. 
Roberta,  122  Ala.  ISO,  27  SonOi.  327.  The 
case  for  legislatiTe  authority  Is  even  strong- 
er here,  for  In  this  Instance  Qie  Legidatore 
has  express  constitutional  authority  to  de- 
stroy the  i^ce  held  by  appellant,  nor  is  there 
exception  or  reserratlon  in  favor  of  the  term 
of  the  incnmbent 

Our  ooDclasion  is  tbat  the  case  was  cor^ 
recfiy  decided  In  the  court  below. 

Affirmed.  AU  the  Justices  concur;  Me- 
CT^WLtAN,  J.,  ooncurrlnc  in  the  condndon 
only. 

ANDBRSON,  Ol  3.  (concurring) .  As  I  un- 
derstand the  act  in  question,  it  does  not  con- 
tain the  vice  as  to  excessive  Jurisdiction  as 
to  dTll  cases  as  was  embraced  In  the  Dal- 
las county  act  recently  decided  in  the  case  of 
State  V,  Rod  en,  78  South.  657 ;  but  It  is  per- 
haps, subject  to  one  of  the  objections  advanc- 
ed in  the  opinion  of  the  writer  but  which 
were  merely  my  Individual  views  and  was  In 
no  sense  the  opinion  of  the  court.  'Indeed, 
an  examination  of  the  opinion  In  the  Roden 
Case,  supra,  will  disclose  tbat  a  majority  of 
the  court  failed  to  agree  upon  any  one  point 
or  points  upon  which  the  act  should  be  con- 
demned. Hence  it  can  hardly  be  regarded  as 
an  authority  either  in  support  of  or  oi^>osed 
to  the  present  holding.  A  majority  of  the 
court  are  of  the  opinion  that  the  act  In  ques- 
tion la  not  subject  to  the  attack  made  upon 
same,  and  while  my  individual  views  hereto- 
fore expressed  In  the  'Roden  Case,  supra,  are 
not  entirely  In  line  with  the  present  holding, 
yet  a  dlss«it  upon  my  part  can  serve  no  good 
purpose,  and  I  therefore  yield  to  the  majori- 
ty and  concur. 

McCLEUiAN,  J.  (concurring).  It  appears 
from  the  petition  that  the  petitioner  (Me- 
Gehee)  Is  a  notary  public  and  ex  offldo  Jus- 
tice of  the  peace  appointed  by  the  Governor 
In  virtue  of  the  authority  conferred  on  the 
{Executive  by  Code,  i  5175.  He  Is  of  the  class 
of  Justices  of  the  peace  described  in  these 
provldons  of  section  168  ot  the  C<»utltntion 
of  1901: 

"The  Governor  may  appoint  notaries  public 
without  the  powers  of  a  Joatice  of  the  peace, 
and  may,  exc^t  where  otherwise  provided  by 


an  act  of  the  Leglslatare,  anpt^t  not  more  than 
one  notary  public  with  all  of  the  powers  and 
Jurisdiction  of  a  Justice  of  the  peace  for  each 
product  in  which  the  deetlon  of  Jnstices  of  the 
peace  shall  be  authorised.'' 

A  reading  of  the  whole  of  section  106  of 
the  Constitution  readily  discloses  that  nota- 
ries public  ex  offldo  Justices  of  the  peace  are 
not  of  the  class  of  Justices  of  the  peace  whose 
offices  can  only  be  abolished  by  the  creation 
of  an  inferior  court  within  the  terms  of  that 
aectiotf.  In  short,  the  (^ce  claimed  by  the 
petitions  Is  an  office  the  Legislature  may 
constitutionally  abolish  without  reference  to 
the  creation  of  any  substitutionary  office  or 
tribunal.  Furthermore,  the  provision  of  the 
ConstltutloD  relating  to  the  charader  of  of- 
fice this  petitioner  dalms  to  occupy  Is  plain 
to  the  effect  that  no  notary  public  ex  offldo 
Justice  of  the  peace  can  be  appointed  In  a 
precinct  in  which  the  election  of  Justices  of 
the  peace  is  not  authorized. 

Hence  the  existence  of  the  petitioner's  of- 
fice, vrtildt  was  upresdy  undertaken  to  be 
abolished  by  the  local  act  approved  July  12. 
1015  (Local  Acts  1016,  pp.  231-340) ,  must  and 
does  depmA  npn  the  Gonqtfete  invalidity  of 
that  local  act,  because  If  the  act  is  oonsUtu- 
ttonally  invalid  in  some  ot  its  parts  and 
valid  in  others  (Including  the  aboUtlon  of  pe- 
titioner's ofike),  and  the  invalid  may  be 
stricken  from  the  local  act  without  Impairing 
the  force  and  effectiveness  of  the  valid  por- 
tions thereof,  the  petitioner  must  falL 

Of  the  many  grounds  of  constitutional  ob- 
jection to  the  local  act  presented  for  this 
petltiimff,  the  only  one  that.  In  my  opinion, 
possesses  mwlt,  is  predicated  ct  Qiosb  pro- 
visions of  section  19&  of  the  Ooostitutlon  by 
which  the  Legislature  is  empowered  to  es- 
tablish an  inferior  court  in  lieu  of  Justices  of 
the  peace  in  predncts  lying  within  or  partly 
within  a  dty  or  Incorporated  town  having 
more  than  1,500  Inhabltant& 

The  Judldary  Committee  of  the  Gcmstltn- 
tlonal  Convention  of  1901,  in  reporting  to 
the  Convention,  said  this : 

"The  article  reported  makes  no  change  in  the 
office  or  Jurisdiction  of  Justice  <rf  the  peace,  but 
provides  that  the  Legtslatare  may  create  inferior 
courts,  with  the  juriadictitm  of  th*  iuttiee  of 
the  peace,  for  any  prednct  or  precinds  Isring 
within  or  partly  within  any  Incorporated  town 
or  city  having  a  popniatioa  of  more  than  twenty- 
five  hundred  inhabitants^  to  supersede  and  take 
the  place  of  all  the  justices  of  tne  peace  in  such 
precincts,  whenever  such  courts  may  be  deemed 
hy  the  General  Assembly  to  be  wise.  [Italics 
supplied.]"  Journal  Omslitutional  OoDvcntkn 
1901,  p.  810. 

At  pages  1131-1138  of  this  Journal  may  be 
found  the  several  proposed  amendments  to 
sedloD  29  (now  section  168  of  the  Constitu- 
tion) of  the  article  reported  by  the  Judiciary 
Committee.  It  will  be  there  seen  that  iSr. 
Reese,  of  Dallas  county,  offered  an  amoid- 
ment  In  the  following  words: 

"And  the  jarisdictioo  of  such  superior  Pn- 
ferior]  court  shall  ext^d  over  and  Induda  aU 
predncts  next  ccntlguoaa  therefah^  . 
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TbU  ajnendmeot  wu  Toted  down  by  the 
Conyentlon.  In  the  exoerpta  from  the  official 
report  of  the  debates  reproduced  Id  the  dpln- 
Um  of  Justice  Thomas  In  the  case  of  the  State 
r.  Israel  Roden,  It  appears  that  the  C<mv«i- 
tlon's  Intention  with  respect  to  the  Jorlsdie- 
tion  of  the  inferior  court  provided  for  In 
section  168  was  In  strict  accord  with  the  pur- 
pose expressed  in  the  above  quoted  extract 
from  the  report  of  the  Jvdldarr  Committee. 

In  my  opinion,  the  report  of  the  Judiciary 
Commits,  the  proceedings  of  the  CJoDventloii 
with  respect  to  the  amendment  of  section  20 
of  that  r^iMrt,  the  official  report  of  the  de- 
bates relating  to  that  section,  and  the  lan- 
guage of  8ectl<m  168,  are  clear  to  the  point 
that  the  limitation  fixed  by  that  section  re- 
quires that,  as  a  condititm  precedent  to  the 
abolition  of  Justices  of  the  peace  through  the 
creation  of  an  Inferior  court,  the  Jnrisdictlon 
conferred  on  an  inferior  court  shall  be  the 
same  jurisdiction  as  that  conferred  by  law 
on  justices  of  the  peace  In  this  state.  Hence, 
where  an  act  of  the  Legislature  undertakes 
to  abolish  justices  of  the  peace  throng  the 
creation  of  another  court,  and  in  bo  doing 
undertakes  to  confer  up<m  such  court  juris- 
^ctlon  beyond  that  enjoyed  by  justices  of  the 
peace,  the  enactment  would  offend  section 
168  in  that  particular,  and  to  that  ext«at 
would  be  void  as  measured  by  the  provlsloDB 
of  section  168;  the  other  provisions  of  the 
local  act  b^g  referred  to  the  general  power 
of  the  Legislature  to  create  a  court  of  the 
character  defined  In  this  act 

As  I  understand  the  opinion  of  Justice 
Thomas,  in  whl<A  Justice  Sayre  concurred, 
and  the  ^>lnion8  of  Justice  Mayfleld  and 
Chief  Justice  Anderson  In  the  case  of  the 
State  Israel  BOden,  thdr  Interpretation  in 
this  regard  of  section  168  of  the  Gonstita- 
tioo  is  that  I  have  undertaken  to  summarily 
stata 

jSecttmis  9,  12,  and  21  of  the  local  act  ap- 
proved July  Vt,  creating  the  municipal 
court  of  Blmdngham,  Ala.,  ooata  thereon 
greator  jurisdiction  than  that  en}<vea  hy 
justices  of  the  peace  under  the  laws  of  this 
state.  In  ccmsequenee,  It  la  my  ovinioa  that 
the  act  under  consideration  is  void  to  the  ex- 
tent and  Id  the  particulars  that  it  undertook 
to  abolish  justices  of  the  peace  In  the  pre- 
cincts mentioned  therein.  However,  since  in 
section  41  of  this  act  it  is  provided  that, 
"should  any  section  or  part  of  this  act  be 
held  invalid  or  unconstitutional,  it  shall  not 
affect  any  other  part  of  this  act,"  and  since 
the  Invalid  provisions  of  the  act  are  separa- 
ble and  may  be  stricken  therefrom  without 
Invalidating  the  whole  act  (State  ex  r^.  v. 
Montgomery,  ITT  Ala.  212,  240-242,  59  South. 
294;  see,  also,  opinion  of  HcOlellan  and 
SomervUIe,  JJ.,  in  State  v.  Roden,  supra),  the 
provisions  of  the  local  act  abolishing  the 
office  claimed  by  petitioner  are  valid  and  ef- 
fectlve  to  that  end,  as  well  as  in  the  respect 


it  creates  additional  Jodgea  t»  aerra  the 
court  thereby  created. 

MAYFIl^,  J.  (concurring).  I  c<mcur  In 
the  og^on  and  decision  in  this  case,  but 
deem  it  necessary  to  say  that,  after  a  more 
careful  and  thorough  study  of  the  questions 
involved.  I  am  of  the  opinion  that  subdi- 
vision 21  of  section  104  of  the  Constitution 
does  not  apply  to  bills  or  acts  creating  In- 
ferior courts  in  lieu  of  justices  of  the  peace 
as  authorized  by  section  168  of  the  Constitu- 
tion; tliat  any  Jurisdiction  may  be  conferred 
on  the  court  so  created,  which  is  not  by  the 
Constitution  expressly  inhibited  to  justices 
of  the  peace;  that  the  Jurisdiction  conferred 
on  such  a  court,  and  the  fees  and  compensa- 
tion of  its  officers,  are  not  by  the  Constitu- 
tion required  to  conform  with  those  of  all 
other  courts  of  justices  of  the  peace,  or  even 
with  those  of  such  courts  as  are  thereby 
abolished;  and  that  the  provisions  of  the 
Constitution  as  to  uniformity  of  jurisdiction 
and  of  compensation  of  justices  of  the  peace 
do  not  apply  to  such  courts  or  their  officers ; 
but  that  the  express  inhibitions  of  the  Con- 
sUtutifHi  against  conferring  jurisdiction  dn 
Justices  of  the  peace  are,  and  should  be,  the 
only  llmitaUoos  on  the  power  of  the  Legis- 
lature, as  to  the  jurisdiction  to  be  conferred 
up<ni  such  courts  so  created. 

If  anytlilng  heretofore  written  by  me  or 
decided  by  the  court,  on  the  subject,  is  In 
conflict  with  what  Is  written  and  decided 
In  this  case,  I  am  of  the  opinion  that  It 
should  be  hmby  expressly  overmled. 

On  Rehear^^gi 

PER  ODRZAM.  [It,  11]  On  rehearing,  tor 
the  flnt  time,  an^llant  contends  that  the  ex- 
ception <tf  three  predncti,  within,  or  parUy 
within,  the  dty  of  Blrmlngiam,  tomi  the  ter- 
ritorial Jurisdiction  of  the  inferior  court  In 
lieu  of  Justices  of  ttie  peace,  bad  the  effect 
of  taking  the  act  creating  the  court  without 
the  authorltr  of  mctimi  168  of  the  Oonstlta- 
tioo.  The  argument  is  that  such  Inferior 
courts  must  have  jurisdiction  over  all  the 
imdncta  within  or  partly  within  the  city 
or  incorporated  town  where  they  are  es- 
tablished. 

"Bvuy  enactment  Is  presomptively  constito- 
donal,  and  therefore  valid,  and  he  who  assails  it 
assumes  the  obligation  to  demonstrate  beyond  a 
reasonable  doubt  Its  violation  of  the  funda- 
mental law."  State  ex  rel.  v.  Greene,  154  Ala. 
249,  46  SoatiL  268. 

The  court  refers  the  word  "aU,"  where  it 
occurs  In  the  phrase  "in  lien  of  all  justices 
of  the  peace  therein,"  to  the  justices  of  the 
peace  within  the  territory  of  the  court  to  be 
created  rather  than  to  the  Justices  of  the 
peace  in  all  the  precincts  within,  or  partly 
within,  the  clt7  or  Incorporated  town  where 
the  court  Is  established.  The  court  finds  in 
section  168  of  the  Constitution  no  Imperative 
langmgft  requiring  that  all  precincts  within. 
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or  partly  Trlthln,  tlie  dty  or  tocorporated 
town  shall  be  included  within  the  jurlsdlcUcai 
of  any  Inferior  court  established  in  lieu  of 
justices  of  the  peace.  The  matter  was  thus, 
In  the  opinion  of  the  court,  left  to  be  deter- 
mined by  the  wisdom  of  the  Legislature.  If 
the  Legislature  may  have  acted  unwisely  in 
excepting  precincts  45,  62,  and  2&  from  the 
territorial  jurisdiction  of  the  inferior  court 
established  at  Birmingham,  that  Is  a  matter 
for  the  correction  of  which  the  court  has  no 
authority.  All  the  Justices  concur. 


(IM  Ala.  S88) 

HATEIEILD  t.  RILIST.   (3  Dir.  2^.) 

(Supreme  Court  of  Alabama.    Dec.  21,  1916. 
Rehearing  Denied  Feb.  15,  1917.) 

1.  Appeal  ahd  Ebbob  «=>750(3)  —  Oenbbai, 
Assignment  of  Ebsob— Testimony  of  Wit- 
ness. 

The  general  assignment  of  error  that  the 
court  erred  in  admitting  the  evidence  of  a  wit- 
new,  thwe  being  no  objection  made  to  bis  tes- 
timony as  a  whole,  and  no  moUon  being  made  in 
the  court  below  to  exclude  it,  did  not  bring  up 
for  review  objectiona  to  one  or  two  questions  in- 
terposed on  the  examination  of  tbe  witness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Etror,  Gent  Dig.  f  3077.] 

2.  Appeal  and  Ebsob  «=»1005(4)  —  Review 
— Verdict. 

Tbe  Supreme  Court  will  not  set  aside  a  ver- 
dict on  conflicting  evidence,  because  it  does  not 
correspond  with  its  opinion  as  to  the  weight  of 
tbe  evidence;  the  presumption  being  in  favor  of 
the  correctness  of  the  ruling  of  tbe  trial  court 
denying  motion  for  new  trial. 

[Ed.  Note.-r-For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  $S  3860-387G,  3950.J 

3.  Appeal  and  Esrob  «=>933(1)  —  Pbesump- 

TI0N8  PAVOBINO  CoTJBT  B BLOW— STATUTE. 
Such  rule  of  presumption  baa  not  been 
changed  by  Acta  1915^  p.  722,  pioriding  tiiat  no 
presumption  In  favor  of  the  correctness  of  the 
judgment  granting  or  refusing  new  trial  shall 
be  indulged  by  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S  37^.] 

4.  Appeal  ahd  Ebrob  ^=>1070(1)— Habmijesb 
Ebkob— Cokduct  of  Jubt. 

Tbe  trial  court's  refusal  to  grant  new  trial 
on  the  ground  that  after  adjournment  the  jury 
brbught  in  a  verdict  for  plaintiff,  in  the  absence 
of  counsel  for  defendant,  which  was  not  in  prop- 
er form,  and  tbat  tbe  jury  retired  on  the  sug- 
gestion of  tbe  bailiff,  and  brought  in  a  corrected 
verdict  was  not  reversible  error,  a«  it  Involved 
no  question  of  substantial  r^ts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  423174^) 

Sayre,  J.,  dissenting. 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge, 

Suit  by  George  Riley  against  Henry  Hab- 
fl^d.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Transferred  from  Court  at  Ap- 
peals under  8ecti(m  6,  pi  449,  Acts  1911. 

W.  R.  Brassell,  of  Montgomery,  for  appel- 
lant L.  A.  Sanderson,  ot  Montgomery,  for 
appellee. 


GARDNER,  J.  Suit  to  detinue  for  the  re- 
covery of  a  mule,  the  controversy  growing 
out  of  a  trade  between  platotlff  and  defend- 
ant, wherein  they  exchanged  mules  as  an. 
"even  swap,"  and  for  a  rescission  of  the  con- 
tract by  plaintiff,  on  account  of  the  alleged 
unsoundness  of  tbe  mule  reoeiTed  In  tb» 
trade. 

[1]  The  second  assignment  of  error  reads 
as  follows:  "The  court  erred  In  admitting  the- 
evidence  of  W.  B.  Holmes."  There  was  no 
objection  made  to  the  testimony  of  the  wit- 
ness as  a  whole,  and  no  motion  In  the  court 
below  to  exclude  the  same.  Such  a  general 
assignment  will  not  suffice  to  bring  up  for  re- 
view objections  to  one  or  two  questions  which 
seem  to  have  been  interposed  upon  the  exam- 
ination of  this  witness.  The  appellant,  un- 
der this  assignment  of  error,  can  therefore 
take  nothing  under  the  established  rules  of 
this  court.  KInnon  v.  L.  &  N.  R.  R.  Co.,  187 
Ala.  480,  65  South.  397;  Ogburn-Griffin  Co. 
V.  Orient  Ins.  Co.,  188  Ala.  218.  68  South. 
434;  Craig  &  Co.  r.  Plerson  Lbr.  Co.,  169  Ala. 
548,  53  South.  803. 

[2,  3]  The  remaining  assignments  of  error 
seek  a  review  of  the  action  of  the  court  In 
overruling  the  motion  for  a  new  trial.  It  is 
first  insisted  that  a  new  trial  should  have 
been  awarded,  for  the  reason  that  the  verdict 
was  contrary  to  the  evidence.  Tbe  record 
has  been  carefully  examined ;  and  while  it 
may  be  conceded  that  the  preponderance  of 
the  evidence  was  favorable  to  the  defendant, 
yet  In  a  case  of  this  character,  where  the 
evidence  was  In  conflict,  the  court  Is  not  call- 
ed upon  to  set  aside  the  verdict  because  It 
may  not  correspond  with  Its  oidnlon  as  to 
the  weight  of  the  evidence^  We  deem  it  un- 
necessary to  discuss  the  t^tlmony,  but  after 
a  careful  review  of  it  we  are  not  persuaded, 
under  the  familiar  rule  announced  In  Cobb  . 
T.  Malone,  92  Ala.  630,  9  South.  788,  that  n 
reversal  should  be  rested  npon  this  action  of 
the  court.  The  trial  conrt  had  the  iritnesses 
before  him,  and  had  the  advantage  of  obaerr- 
Ing  their  manner  and  demeanor  on  the  stand. 
Under  the  long^estabUshed  rule  of  fills  eoort 
in  sndi  drcomstances,  the  lOesumptton  Is  In 
tavor  of  the  cfnrectaess  of  his  rtilli^.  This 
rule  has  not  been  changed  recent  le^sla- 
tlve  enactment  Acts  1915,  p.  722.  The  rea< 
sonlng  In  the  cases  of  Ha^tt  t.  Cash,  72 
South.  62,  and  Studebaker  r.  Flnaey,  72- 
South.  54,  applies  to  tbe  above  cited  act 

[4]  A  new  trial  was  asked  npon  the  further 
grounds  that  the  Jury,  to  the  absence  criF 
counsel  for  defendant,  although  It  appears 
that  defendant  himself  was  present  end  a^ 
er  adjournment  of  the  court  for  that  day, 
broni^t  In  a  verdict  for  plaintiff,  that  the 
verdict  was  not  to  proper  form,  and  that  the 
ballifC  directed  the  attentlcm  of  the  jury  to 
Its  irregularity,  with  a  suggestion  as  to  the 
correct  form,  whereupon  the  Jury  retired  and 
later  brought  to  a  corrected  verdict  There- 
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was  submitted  eTldence  to  the  effect  that 
counsel  for  the  respectlTft  parties  had  agreed 
that  this  should  be  done  In  the  event  the 
rerdict  r^idered  was  Improper  In  form 
(though  this  was  a  disputed  fact),  and  that 
this  agreement  was  made  in  the  presence  of, 
and  consented  to  by,  the  court  All  at  this, 
it  clearly  appears,  related  solely  to  a  mere 
matter  of  form  In  the  verdict,  and  Involved 
no  question  of  substantial  rights.  Gary  v. 
Woodham,  103  Ala.  421,  18  South.  840. 
There  was  clearly  no  reversible  error  in  the 
action  of  the  court  declining  to  grant  a  new 
trial  upon  .this  ground. 

Flndint:  no  revOTslble  error,  the  Jndgmfflit 
will  be  affirmed* 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN, 
MATPIELD,  SOMERVILLE,  and  THOMAS. 
JJ.,  Goncnr.   8ATBB,  J.,  dissttitfl. 


OM  Ala.  438) 

PRICE  V.  PRICE.    (8  Wv.  259.) 
(Snpreme  Court  of  Alabama.   Feb.  8, 1917.) 

1.  Apfeai.  awd  Ebbor  «=»»31(1)— Review— 
Pbesumptioh  in  Favob  of  Ruunq  or 
Tejal  Coubt.  ....  - 

The  presumption  on  appeal  Is  in  favor  ol 
the  correctness  of  the  ruliog  of  the  trial  court  on 
an  issue  of  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  %  8T«2.] 

2.  Appkal  aitd  Sbbob  «ss>831(1)  —  Review  — 
pBBsnicPTion  IN  Favob  ow  Buuho  or 
TbiaIi  Coubt — Statutes. 

The  role  that  the  presumption  on  appeal  Is 
in  favor  of  tbe  correctness  of  the  finding  of 
the  trial  court  on  an  issue  of  fact  has  not  been 
dianged  by  Acts  19!15,  p.  722,  providmg  that 
no  presomptiou  in  favor  of  the  correctneBa  of  a 
judgment  granting  or  refosing  new  trial  shall  be 
indulged  by  the  appellate  court. 

[Ed,  Nota— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  |  3762.] 
8.  WiLUB  ^302(2)  —  OBKUiRxnEsa  or  IB- 

STBUMinl^— SUmCIERCT  or  DVIDENOS. 

On  contest  of  probate  of  a  will,  contestant 
claiming  that  the  instrument  was  not  in  fact  the 
last  will  aod  testament  of  decedent,  evidence 
held  sufficient  to  sustain  finding  for  contestant. 

[Ed.  Note.— For  other  caasa,  see  WUls,  Cent 
Dig.  I  701.] 

Appeal  from  Probate  Court,  Conecuh  Coun- 
ty; F.  J.  Dean,  Judge. 

Contest  by  John  T.  Price  of  the  probate  ot 
tbe  will  of  David  Price  by  a  W.  F.  Price. 
From  a  decree  denying  probati^  proponent 
appeals.  Affirmed. 

Contest  of  probate  of  the  will  of  one  Da- 
vid Price,  deceased.  The  cause  was  tried  be- 
fore the  probate  Judge  without  the  interven* 
tion  of  a  Jury,  and  decree  rendered  to  the 
effect  that  the  Instrument  offered  for  probate 
was  not  in  fact  the  last  will  and  testament  of 
said  deceased,  and  probate  thereof  was  de- 
nied.   From  this  decree  proponent  appeals. 

The  testlm<niy  tor  the  proponent,  G.  W.  F. 
Price,  a  brotlier  of  tbe  deceased,  was  to  tJw 


effect  that  the  alleged  will  was  executed  by 
David  Price  in  tbe  town  of  Brewton  on 
Christmas  day,  1916,  and  that  it  was  wit- 
nessed by  R.  L.  Ingram  and  C.  J.  Stokes  la 
the  post  office  at  Brewton  at  about  the  noon 
hour  of  that  day.  The  home  of  deceased 
was  at  Gastleberty,  a  town  distant  about  17 
miles  by  rail  from  Brewton. 

The  attesting  witnesses  each  testified  pos- 
itively as  to  the  execution  of  the  will  on 
Christmas  day,  and  proponent  and  his  wife 
testified  that  David  Price  bad  dinner  at  their 
honse  the  same  day.  Ingram,  a  brother  of 
proponent's  wife,  testified  to  signing  the  will 
as  a  witness,  and  that  he  had  said  nothing 
about  the  execution  of  the  will  to  his  sister 
or  her  husband  until  some  time  after  the 
death  of  David  Price — *two  or  three  weeks, 
maybe  a  month."  Stokes  also  testified  that 
he  did  not  mention  the  execution  of  the  In- 
strument to  C.  W.  F.  Price  until  after  the 
will  was  found.  Mrs.  Price  testified  that 
she  carried  the  deceased's  clothes  to  her 
home  after  his  death,  and  tbat  when,  some 
time  in  June,  she  went  to  wash  them,  she 
found  the  will  In  the  watch  pocket  of  one 
of  the  trousers,  this  being  the  first  she  knew 
of  his  making  a  will;  that  her  brother,  said 
Ingram,  had  never  said  a  word  to  her  about 
it,  nor  had  anycme  else,  before  she  found  it. 
The  alleged  will  reads  as  follows: 
"This  is  to  certify  that  I  am  the  shorter  lifer, 
this  shall  be  my  wfll :  C.  D.  Price,  J.  T.  Price, 
W.  T.  Price,  and  J.  B.  Price,  Laura  Sullivan, 
Branch  Nan  Palmer  and  Minnab  White  shall 
receive  $1.00  each.  My  brother  C.  W.  F.  Price 
is  to  have  tbe  balance  of  my  money,  personal 
raoperty  and  real  estate.  If  my  bnrthcr  O.  W. 
F.  Price  should  die  befwe  me.  then  this  Is  vdd. 
This  Is  to  be  my  last  and  only  wilL 

«D.  Price. 

"R.  L.  Ingram. 
"C.  J.  Stokes. 

"Signed  in  the  presence  dS  the  above  witness- 
es, this  the  25th  day  of  December,  1016." 

There  was  evidence  for  the  contestant,  who 
is  a  nephew  of  the  deceased,  to  the  effect  tbat 
said  David  Price  was  in  Castlebeny  the  at- 
tire day  of  Ohrlfltmas,  1916,  and  was  not  in 
Brewton  on  that  day.  nilg  was  testified  to 
by  a  number  of  witnesses,,  and  several  also 
testified  that  Ingram's  general  reputation  for 
truth  and  veracity  was  bad  in  the  n^hbor- 
hood.  Some  of  these  witnesses  go  more  or 
less  Into  detail  as  to  where  they  saw  David 
Price  In  Oastieberry  on  said  Christmas  day, 
and  as  to  the  hoar  and  place  he  ate  dinner. 
There  was  also  evidence  that  David  Price 
was  In  Brewton  on  the  day  before  Christ- 
mas ;  but  witnesses  for  contestant  were  pos- 
itive that  he  was  in  Castleberry  the  entire 
day  of  Christmas,  1915.  There  was  evidence 
that  Ingram,  In  a  conversation  after  Price's 
death,  had  indicated  that  he  knew  nothing 
about  a  will  having  been  made.  There  was 
also  testimony  that  deceased's  dothlng  was 
thoroughly  searched  by  three  persons  at  his 
home  in  Gastl^rry  just  after  hia  death,  and 
that  no  such  paper  was  tlien  in  any  of  the 
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pockets,  each  of  which  were  "tnmed  wrong 
Bide  OQtwaids." 

The  tesUmoiiy  showed  that  David  Price 
died  on  Aitril  27,  1016,  and  that  on  May  13, 
1916,  piopODent,  a  W.  r.  Price,  ffled  Us  pe- 
tition In  the  probate  court  of  Conecuh  coan- 
tj  for  letters  of  administration  on  his  broth- 
er's estate,  in  which  it  was  alleged  that  the 
deceased  left  no  will  and  tratament,  so  far 
as  believed  by  the  petitioner. 

Contestant  offered  luoof  to  statements 
made  by  the  deceased  after  December,  1915. 
and  a  short  time— a  we6k  or  ten  days— be- 
fore his  death,  to  the  effect  that  be  had  made 
no  will  and  never  expected  to  make  me. 

PnqKHient  testlfled  that  at  the  time  he 
filed  petition  for  lettov  of  administration 
the  wffl  had  not  been  found,  and  that  he  knew 
nothing  of  Its  existence;  that  his  wife  had 
found  the  will;  that  his  deceased  brother 
.  visited  him  often,  and  was  at  his  bonao  for 
dinner  'on  Cbrlstmas  di^,  191& 

Page  &  McMillan,  of  Brewton,  for  appel- 
lant Hamilton  &  Stallworth.  of  Evergreen, 
for  an)eUe& 

GARDNER,  J.  The  foregoing  statement  of 
the  case  suffices  for  a  general  outline  of  the 
proof  offered  before  the  probate  jndge.  who 
tried  the  case  upon  oral  testimony  and  with- 
out the  intervention  of  a  Jury.  The  appeal 
presents  <mly  a  question  of  fact  as  to  wheth- 
er the  finding  of  the  court  below  on  the  Issue 
of  fact  thus  presented  should  be  here  dis- 
turbed. 

[1,  2]  A  discussion  of  the  testimony  would 
serve  no  good  purpose.  Snfllce  It  to  say  that 
it  has  been  carefully  considered.  The  trial 
court  had  the  witnesses  before  him,  and  the 
advantage  of  observing  th^  demeanor  on 
the  stand,  and  under  the  long-established 
rale  of  this  court  in  such  circumstances,  the 
presumption  la  in  favor  of  the  correctness  of 
his  ruling.  We  have  held  that  this  rule  has 
not  been  changed  by  Acta  1916,  p.  722.  Hack- 
«tt  V.  Cash,  72  South.  S2;  Finn«y  v.  Stude- 
baker,  72  South.  M;  Hatfield  v.  Riley,  74 
South.  380. 

[3]  Upon  careful  consideration  of  the  evi- 
dence^ we  are  not  persuaded  that  the  finding 
of  the  court  below  should  be  disturbed,  and 
■the  decree  is  accordingly  affirmed. 

Affirmed. 

ANDERSON,  o.  J.,  and  McCLELLAN  and 
SATBE.  JJ.,  concur. 

<1»  Ala.  463)  «=a— 

U>UI3YILLE  ft  N.  H.  CO.  v.  WILLIAMS. 

(8  Dir.  864.) 

{Supreme  Court  of  Alabama.    Dec  21,  1916^ 
Rehearing  Denied  Feb.  16,  1917.) 

1.  Mastbb  and  Sebvart  ^88(1)— Injubies 
TO  Sebvaht  —  Sebvant  of  Independent 

CONTRACTOB— "EhlPLOT^" 

Where  plaintiff's  intestate  in  bis  voA  as 
foreman  of  laborers  in  repair  of  a  bridge  bj  an 


mdependent  contractor  was  under  the  control 
and  orders  of  the  defendant  railroad's  civil  en- 
gineer, the  intestate"  wsa  an  employs  of  de- 
fendant, and  not  a  mere  licensee,  in  so  far  as  the 
question  of  defendant's  iiabili^  for  bis  death 
caused  by  one  of  its  trains  was  ctmcetned. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.      144,  151. 

For  other  definitions,  see  Words  and  Phrftses, 
First  and  Second  Series,  Emidoy&] 

2.  Pleading  <S=>34(1)— CoNffFBUcnoN. 

The  cliaraeter  of  a  plesding  is  to  be  deter- 
mined from  the  facts  averred. 

[KM.  Note.— Fw  other  eases,  see  Pleading, 
Cent.  Dig.     66,  67,  71.] 

3.  Mastbb  and  Sebvant  4=3259(7)— Injubies 
TO  Sebvani^Emplotebs'  LiABiL-rrT  Act. 

A  complaint  averring  that  defendant  operat- 
ed a  line  of  railroad  which  crossed  a  creek  on 
a  bndge  then  undei^ng  repair  by  a  constroc- 
tion  company  at  both  ends  of  the  bridge,  and 
under  the  supervision  of  defendant's  dVa  en- 

gnreer,  the  lalwrera  roerating  under  the  super- 
tendence  of  i^aintifrs  hitestate,  and  that  in- 
testate while  crossing  the  bridge  in  discharge 
of  his  duty  with  defendant  and  in  a  place  where 
It  was  necessaiT  for  him  to  be  was  killed  by  one 
of  defendant's  passenger  trains,  and  that  defend- 
ant s  employes  in  chai^  of  such  trains  owed 
mtMtate  the  duty  to  keep  a  lookout,  and, 
falling  to  keep  such  lookout,  they  failed  to  dis- 
co^r  him  in  time  to  avoid  injuring  him,  held 
sufficient  to  bring  the  case  under  Bmnloyers' 
Uabdity  Act  (Code  1907,  {  3910,  subd.  5),  mak- 
ing an  employer  liable  for  injury  to  servant  as 
though  a  stranger  when  such  injury  is  caused  by 
negligence  of  a  coempIoy6  who  has  control  of 
a  loc<xnotive,  etc. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  842.] 

4.  Masfeb  and  Servant  4»»286(31>— Znjubt 
TO  Sebvant— QuBffnoN  fob  Jtntr. 

In  an  action  for  death  at  railroad  emplt^S 
while  on  track  on  railroad  bridge  in  perform- 
ance of  his  duties,  whether  those  in  charge  of 
the  train  which  killed  deceased  exercised  due 
care  in  keeping  a  lookout  AeM  for  the  jury,  and 
hence  the  affirmative  charge  was  properly  re- 
fused. 

6.  Masteb  and  Sebvant  «=»1S7(4)— Tnjubt 
TO  Sebvant  —  Bic^LOTfis  Wobkino  on 

TbAOKS— DUTT  TO  EKEP  LoOSOUT. 

Where  plaintirs  Intestate  was  engaged  in 
superintraidence  of  laborers  repairing  a  railroad 
bridge,  and  his  duties  took  him  upon  the  tracks, 
it  was  the  duty  of  those  In  charge  of  an  ap- 
proaching train  to  keep  a  lookout. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (3ent.  Dig.  H  269,  270,  274.  277,  278.] 

6.  Marteb  and  Sbbvant  «=>28e(29H-InjVBT 
TO  Sebvant— Question  fob  Just. 

Whether  deceased  was  gnilty  of  oonttibntory 
negligence  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mastw  and 

Servant,  Cent  Dig.  §  1121.] 

7.  Masteb  and  Sebvant  «=3289(29)  —  Itttv- 
BiEs  TO  Sebvant— iNffTRVCTioNs. 

An  instruction  predicating  a  verdict  for  de- 
fendant if  intestate  stepped  upon  defendant's 
tracks  without  first  stopping,  looking,  and  listen- 
ing was  misleading,  where  the  evidence  tended 
to  show  that  at  the  time  intestate  started  acroas 
the  bridge  the  train  was  not  in  sight. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1121.] 

5.  Masteb  and  Sebvant  4s^89(29)  —  Ihjv- 
SiES  TO  Servant— I N8TBDCTI0NS. 

An  instruction  charging  intestate  with  con- 
tributory negligence  as  a  matter  of  taw  if  in- 
testate stepped  upon  defendant's  tracks  without 
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Irst  Btmpbur,  looUnf ,  and  Hstenlns  was  mia- 
Icading  for  the  same  reason. 

[Eii.  Note. — For  other  rases,  sea  Master  and 
Servant.  Gent.  Dig.  S  1121.] 

d.  IfASTEB  AND  SeBVANT  e3»278(18)— IKJUBT 

TO  Sebvamt— Evidence— SomciENCT. 
ETidence  held  to  support  a  verdict  for  plain- 
t3F,  as  against  a  motimi  fbr  new  tiisi  on  the 
gioond  that  it  was  against  the  gnat  wel^t  of 
the  evidence. 

[BSA.  Note.— For  other  caaea.  Me.  Master  and 
Servant;  Cent  Dig.  f  971.] 

HcGlenaa  and  Mayfleld,  3J^  ffiMsnting. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; R.  O,  Brickdl,  Jud8& 

Action  1^  P.  B.  Williams,  as  admlnlstrfttor 
of  the  eadiate  oC  W.  BL  WUUama,  deceased, 
against  tfae  LoalsTUle  ft  NasbTUle  Railroad 
Compttiir.  Judgment  fbr  plaintiff,  and  de- 
foidant  appeals.  Affirmed. 

Eyster  ft  Eyster,  of  New  Decatur,  for  ap- 
ptiOant  l^nnls  Tldwell,  of  New  Decatur, 
and  Samide  ft  KUpatridE,  of  GuUman.  for  ap- 
pellee. 

GARDNER,  J.  Appellee,  as  administra- 
tor of  the  estate  of  W.  M.  Williams,  deceas- 
ed, broof^t  this  suit  against  the  appellant 
for  recovery  of  damages  for  the  death  of  hla 
Intestate  caused  by  his  t>elng  run  over  by  one 
of  the  trains  operated  by  appellant 

There  were  originally  five  counts  in  the 
complaint,  but  the  fifth  count  went  out  on 
demurrer,  and  counts  1,  2,  and  3  were  charg- 
ed out  by  the  court  on  request  of  the  defend- 
ant The  case  therefore  went  to  the  Jury  on 
count  4.  This  count  shows  that  on  August 
19. 1912,  the  defendant  was  engaged  in  operat- 
ing a  line  of  railway  through  Morgan  coun- 
ty; that  at  a  certain  point  said  railway 
track  crossed  a  creek  on  a  bridge  then  nnder- 
golng  repairs  by  the  Williams  Construction 
Cwnpany;  that  said  repair  work  was  In  prog- 
ress on  each  side  of  the  creek  at  the  ends  of 
the  bridge,  being  under  the  sopervislon  and 
direction  of  defendant's  civil  engineer,  one  C 
A.  Ligou;  and  that  the  construction  com- 
pany commenced  th^r  work  on  the  morning 
ot  Attgttst  19th,  the  laborers  operating  under 
the  snperintendence  of  plaintiff's  intestate. 

The  coimt  further  alleges  that  plaintiffs 
Intestate  started  across  the  bridge  to  look 
after  the  work  progressing  at  the  northern 
end;  that  In  so  doing  he  was  "in  the  dls- 
dbarge  Mt  his  duty  with  the  defendant,  and 
in  a  place  where  it  was  necessary  for  him  to 
be  in  the  discharge  of  his  said  duty."  It  is 
then  averred  that  wliUe  plalntUTs  intestate 
was  thus  walking  on  the  bridge  one  of  de- 
^dant's  passenger  trains,  approaching  from 
the  south,  ran  upon  and  killed  him.  It  is 
fartha  averred  that  the  agraits  or  servants 
of  the  defoidant  in  charge  of  said  train  owed 
the  intestate  tfae  duty  to  keep  a  lookout,  and 
that,  foiling  to  keep  audi  lookout,  th^  fail- 
ed to  discover  taim  in  time  to  avoid  injuring 
blm. 


[1-8]  This  count  was  not  subject  to  any  of 
the  as^gnmenta  of  demurrer  addressed  Uievu- 
to.  PlalntUFs  intestate  in  his  work  was  un- 
der the  snperviaion  and  orders  of  the  defmd- 
anf 8  civil  engineer.  ITnd0  the  following  au- 
thorities the  Intestate  was  an  employe  of  the 
defendant,  In  so  far  as  the  question  here  In- 
volved is  concerned:  Dallas  Co.  v.  Townes, 
148  Ala.  146,  41  South.  983;  Townes  v.  Dal- 
las Co..  154  Ala.  612,  45  South.  696;  Harris 
V.  UcNamara,  97  Ala.  181,  12  South.  103;  T. 
G.  ft  I.  C&  V.  Hayes,  97  Ala.  204,  12  South. 
98;  Lookout  Ht  Co.  v.  Lea,  144  Ala.  169,  39 
South.  1017;  Warrior-Pratt  Co.  v.  Shereda, 
183  Ala.  lis.  62  South.  721.  The  character 
of  pleading  Is  to  be  determined  from  the 
facts  averred.  4  Mayf.  447;  Rogers  v. 
Brooks,  99  Ala.  31,  11  South.  753.  The  facts 
averred  are  sufficient,  as  against  any  assign- 
ments of  demurrer  interposed,  to  bring  the 
case  nnder  subdivision  5  of  the  Employers' 
Liability  Act. 

Appellant's  counsel  insist  that  the  count 
shows  that  plaintiffs  Intestate  was  a  mere 
licensee,  and  that  the  defendant  owed  him 
no  duty  to  keep  a  lookout  for  him,  citing  El- 
liott on  Railroads,  vol.  3,  |  1250.  This  au- 
thor's treatment  of  the  question  in  the  said 
section  is  without  application  here.  In  the 
same  volume,  in  section  1265b,  speaking  of 
the  duty  due  by  those  operating  trains  to 
persons  lawfully  at  work  on  the  track,  It  Is 
said: 

"The  law  does  not  require  persons  at  work  on 
the  track  to  maintain  a  constant  lookout  for  ap- 
proaching trains  and  at  the  same  time  pursue 
their  labor  but  it  does  require  of  the  operatives 
of  trains  the  exercise  of  an  active  viplance  to 
avoid  injuring  such  personB  and  that  they  should 
give  reasonable  danger  signals  to  attract  the 
attention  of  men  so  employed  so  as  to  enable 
them  to  gat  ont  of  the  way  before  it  is  too  fftte." 

To  the  same  effect  Is  tike  language  of  Hr. 
ThompBon,  In  his  work  on  Negligence,  H 
183&-1840,  which  read  in  part  as  follows: 

"Persons  lawfully  at  work  in  repairing  a  rail- 
way track,  or  in  repairing  a  highway  where  It 
crosses  a  railway  track,  cannot  be  expected  to 
pursue  their  labors  and  at  the  same  time  main* 
tain  a  constant  lookout  for  an  ai^ro&ching 
train.  They  are  passive,  and  are  not  a  source 
of  danger  to  the  train.  Those  who  are  driving 
the  train  are  active,  and  are  handling  and  ki 
control  of  the  instrument  of  danger  and  mis- 
chief. The  obligation  of  reasonable  care  which 
the  law  puts  upon  the  railway  company  nnder 
these  drcumstances  therefore  demands  nothing 
less  than  an  active  vigilance  in  fav<w  of  per- 
sons thus  lawfully  at  work  upon  the  track,  and 
ths  giving  of  seasonable  danger  signals  to 
arouse  their  attention  and  enable  them  to  get 
out  of  the  way  before  it  is  too  late. 

''A  person  employed  by  one  who  has  entered 
into  a  ctmtract  with  the  railroad  company  to 
do  a  Job  of  work  upon  its  road  is  obviously 
entitled  to  this  measure  of  care.  •  •  •  A 
person  thus  employed  by  an  independent  con- 
tractor is  neither  a  servant  of  the  railroad  com- 
pany nor  a  trespasser  on  its  track,  and,  if  free 
from  cwtribntory  n<«Ugence,  is  entitled  to  re- 
cover for  injuries  inflicted  unon  him  by  the  neg- 
ligence ot  ttie  servants  of  the  company." 
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See,  also,  33  Cjc  wbere  It  Is  ^Id: 
"Where  one  is  engaged  on  or  about  railway 
tracks  or  cars  in  work  which  is  mutually  bene- 
ficial to  himadC  and  the  railroad  company,  and 
his  work  requires  him  to  go  <»i  such  tracks  or 
cars,  his  goinji  fiiereon  wnen  required  is  gen- 
erally held  to  be  by  the  express  or  implied  in- 
vitation of  the  railroad  company,  and  he  is 
neither  a  trespasser  nor  a  mere  licensee." 

The  New  Yoi*  coiirt  In  a  somewhat  similar 
case,  replying  to  the  argument  of  counsel 
that  the  deceased  was  a  mere  licensee,  said: 

**The  defendant  insisted  •  •  *  it  owed  the 
deceased  no  duty  of  due  care,  for  the  reason  that 
he  was  a  licensee;  whereas  he  was  not  a  li- 
censee, but  was  there  by  the  erpress  invitation 
and  agreement  of  the  defendant  with  his  em- 
ployer engaged  in  doing  work  for  the  defendant 
on  its  tracks."  Froehhch  v.  Interboroagh  Tran- 
sit Co.,  120  App.  DiT.  474, 104  N.  Y.  Supp.  910. 

See,  also,  In  this  connection,  L.  &  N.  R.  B. 
Co.  T.  Thornton,  117  Ala.  274,  23  South.  778; 
A.  G.  S.  Ry.  v.  Skotzy,  71  South.  335,  and 
41  Cent.  Dig.  "Eallroads,"  S  1225. 

The  evidence  for  plaintiff  tended  to  show 
that,  while  this  track  was  used  by  the  de- 
fendant company,  the  contract  for  the  re- 
pair of  the  bridge  was  between  the  Williams 
Construction  Company,  a  corporation,  and 
the  South  &  North  Alabama  Railroad  Com- 
pany, but  payment  for  the  work  was  guaran- 
teed by  the  defendant  railroad  company; 
that  the  work  was  to  be  done  under  the  su- 
perrlslon  and  direction  ot  defendant's  said 
ciril  engineer,  Llgon,  and  that  plaintiff's  In- 
testate was  merely  superintending  the  labor- 
ers engaged;  that  Llgon  was  with  the  In- 
testate on  the  bridge  giving  him  directions  in 
regard  to  the  repairs,  the  two  walking  to- 
gether from  the  south  to  the  north  end,  but 
that  deceased  returned  to  the  south  end, 
where  he  remained  for  a  few  minutes  watch- 
ing the  laborers  at  work  Just  beneath  the 
bridge;  that  intestate  again  proceeded  to 
cross  the  creek,  on  the  bridge,  towards  the 
north,  to  oversee  the  workers  there.  The 
bridge  Is  shown  to  have  been  about  160  feet 
in  length  and  about  15  feet  wide. 

The  evidence  for  the  plaintiff  further  tend- 
ed to  show  that  at  the  time  his  intestate 
started  to  return  to  the  north  end  of  the 
bridge  the  train  was  not  in  sight  nor  within 
hearing,  and  tliat  he  walked  In  the  center  of 
the  track;  that  the  train  which  struck  him 
was  a  passtmger  train,  approaching  from  the 
south  and  moving  at  a  speed  of  40  or  45 
miles  an  hour;  and  that  the  track  south  of 
the  bridge  was  straight  for  three-fourths  of 
a  mile.  Some  of  the  witnesses  for  the  de- 
fendant gave  the  length  of  straight  track  as 
one  mile.  The  evidence  further  tended  to 
show  that  the  deceased  had  been  walking  on 
the  bridge  a  minute  and  a  half  and  had  got^ 
ten  about  halfway  across  before  the  train 
reached  It 

The  evidence  of  the  engineer  placed  the  de- 
ceased aa  'two-thirds  of  the  way  towards 
the  north  end."  No  irignal  of  approaclilng 
was  giv«i;  the  engineer  testifying,  "I  never 
gave  any  Blgnal  at  aU  before  the  train  ma 


stopped."  He  insisted  that  be  had  kept  a 
constant  lookout  on  the  track,  and  that  he 
did  not  see  deceased  until  he  got  within  a 
short  distance  of  him,  when  deceased  stepped 
from  behind  an  upright  brac6  of  the  bridge 
and  when  It  was  too  late  to  do  anything  to 
save  him.  The  engineer  further  testified  that 
the  track  was  straight  and  level,  and  that  if 
deceased  had  been  In  the  center  of  the  rails 
of  the  track  he  would  have  seen  him.  The 
accident  occurred  at  about  9:30  o'clock  In  the 
morning. 

[4]  In  view  of  the  evidence  for  plaintiff 
tending  to  show  the  distance  the  deceased 
had  wall»d  down  the  bridge,  and  the  time 
consumed  therein,  with  the  track  straight 
and  level  for  a  mile  toward  the  south,  and  of 
the  evidence  of  the  engineer  that  bad  deceas- 
ed been  In  the  center  of  the  track  he  oonld 
have  seen  him.  It  was  a  question  for  the 
jury  whether  those  in  charge  of  the  ap- 
proaching train  exercised  due  care  in  kee^ 
ing  a  lookout. 

[5]  The  evidence  tended  to  show  that  the 
deceased  was  rlghtfollr  on  the  track  In  the 
dlschaige  of  his  duty;  and,  under  the  au- 
thorities above  quoted,  those  In  charge  of  the 
approaching  train  were  nnder  the  duty  to 
keep  a  lot^ut.  It  was  admlssU)le  for  the 
jury  to  infer  from  the  eridence  that  Iiad  the 
engineer  kept  a  Iooto}iit  he  conld  and  would 
have  discovered  the  deceased  on  the  track 
In  time  to  give  a  warning  signal,  and  have 
had  an  opportunl^  to  avert  the  accident. 
The  affirmative  charge  was  therefore  proper- 
ly refused  tbe  defendant 

[•-I]  We  deem  it  unnecessary  to  treat  in 
detail  eadi  of  the  refused  charges.  Several 
which  assumed  that  the  deceased  was  either 
a  trespasser  or  a  mere  licensee  were  prop- 
erly refused.  Whether  deceased  was  guilty 
of  contributory  negligence  was  fbr  tbe  jury 
to  determine.  Other  refused  charges  predi- 
cated a  verdict  for  def^dant  or  charged  the 
Intestate  with  contributory  negligence  as  a 
matter  of  law,  "if  he  stepped  upon  defend- 
ant's tracks  without  first  'stoK>lng,  looking, 
and  listening.'"  These  charges  were  mis- 
leading, for  that  the  evidence  for  plaintiff 
shows  (and  there  seems  to  be  none  to  the 
contrary)  that  at  tbe  time  intestate  started 
across  the  bridge  tbe  train  was  not  In  sight 
nor  within  hearing.  If  tbe  charges  had  ref- 
erence to  the  testimony  of  the  engineer  to  the 
effect  that  deceased  stepped  suddenly  upon 
the  track  from  behind  one  of  the  braces  of 
the  bridge,  this  phase  of  the  case  was  not 
only  covered  by  tbe  general  charge  of  the 
court  but  by  epedal  charges  given  at  de> 
fendant's  request  Some  of  the  refused  charg- 
es were  evidently  Intended  to  refer  to  the 
theory  of  the  case  presented  by  count  1, 
which  rested  for  recovery  upon  subsequent 
negligence,  and  which  was  afterwards  charge 
ed  out  iKf  the  oonrt  This  had  special  refer- 
ence  to  refused  charge  numbered  8.  Refused 
diarge  numbered  U  was  substantially  cor- 
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ered  b7  charges  glveu  at  the  request  of  the 
defendant  The  defendant  reserred  an  ex- 
ception to  the  general  charge  of  the  court,  but 
Its  objection,  as  we  gather  from  the  brief  of 
appellant's  counsel,  related  only  to  that  par- 
ticular phrase  "If  plaintiff's  Intestate  was  an 
employ^  of  defendant";  the  Insistence  being 
that  the  evidence  shows  that  the  Intestate 
was  an  employ^  of  an  Independent  contrac- 
tor. The  remaining  portion  of  the  oral 
chaise  excepted  to  does  not  seem  to  have 
met  with  objection. 

What  we  have  herein  stated  with  reference 
to  the  complaint  snfflces  to  show  that  we 
find  no  error  In  that  porOon  at  the  oral 
<dia2^  excited  to. 

[t]  UiKm  a  careful  examination  of  the  rec- 
ord we  are  not  persuaded  that  a  reversal 
could  be  properly  predicated  on  the  refusal 
of  a  new  trial  on  the  ground  that  the  ver- 
dict was  coutnuT  to  the  great  wdght  ot  the 
evidence. 

The  Judgment  of  the  court  below  U  af- 
firmed. 
Affirmed. 

ANDERSON,  a  3^  and  SATBB,  SOMBB- 
TILI/B,  and  THO&US.  JJ.,  ooncor.  Mo- 
GLELLAN  and  UATFUSLD,  JJ.,  dissent 

MAYFmiiD,  J.  I  am  constrained  to  dis- 
sent in  this  case  becanse  I  am  cxmrloced  that 
both  the  opinion  and  the  dedakm  are  wnmg. 
In  my  Judgment,  coimt  4,  the  sole  coont  which 
went  to  the  Jury,  was  not  in  law  or  In  tact, 
nor  Intended  by  the  pleader  to  be,  a  cause  of 
action  nnder  tiie  Bmployras*  T^wblHty  Act, 
bot  was  Intended  to  rtate  a  cause  of  action 
nnder  section  2486  of  the  Code,  known  to  us 
as  the  hmnidde  statnte.  It  la  perfectly  dear 
and  certain  that  It  was  treated  hy  the  trial 
coort  and  the  defendant  as  being  nnder  the 
homicide  statute,  because  the  trial  court 
charged  the  Jury  that  the  only  flflffagpft  re- 
coverable were  punitive,  and  not  actual  or 
compensatory.  Z  anbmlt  that  thwe  is  not  a 
trial  Judge  In  this  state  nor  an  attorney  in 
this  state  who  ever  tnmight  or  defended,  or 
tried,  actions  under  these  two  statutes  who 
does  not  kimw  that  this  court  has  held 
throughout  the  history  ot  these  two  statutes, 
In  scores,  if  not  in  hundreds,  of  cases,  that 
the  recoverable  damages  under  the  two  stftt- 
utes  were  entirely  different.  If  the  action 
la  under  the  Bmployers'  Uebllity  Act  (Code. 
{  3912).  the  damages  recoverable  are  purely 
and  solely  compensatory  and  go  to  the  de- 
pendents of  the  deceased ;  and  if  it  be  shown 
that  deceased  left  no  dependents  or  next  of 
kin,  then  the  damages  are  merely  nominal; 
and  In  the  absence  of  proof  of  earning  capac- 
ity, expectancy,  and  what  his  dependents 
would  probably  have  received  but  tor  his 
wrongful  death,  only  nominal  damages  are 
recoverable.  If,  however,  the  action  Is  under 
the  homicide  statute  (section  2486),  th^  thQ 
damages  are  pnrdy  punitive,  not  actual  or 
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comp«satory.  and  evidence  to  show  the  lat> 
ter  class  is  not  admissible. 

The  trial  court  In  this  case  Instructed  the 
Jury  that  the  damages  recoverable  were  pure- 
ly punitive  and  left  to  their  discretion.  Nei- 
ther party  excepted  to  this  part  of  the  charge, 
thereby  conclusively  showing  that  the  attor- 
neys for  both  plaintiff  and  defendant,  and 
the  trial  court,  treated  the  count  as  being  un- 
der the  homicide  statute,  and  not  under  the 
Employers'  LlablUty  Act 

I  submit  that  under  the  practice  in  this 
state  counts  under  the  Employers'  Inability 
Act  have  become  in  a  number  of  respects 
stereotyped,  In  following  the  language  of  the 
statute,  80  as  to  show  under  which  subdivi- 
sion of  the  statute  the  action  is  broi^ht 
Not  a  <me  ot  these  stereotyped  phrases  Is  to 
be  found  In  connt  4.  While  the  negligence 
alleged  Is  imputed  to  the  servants  Is  charge 
or  control  of  an  engine,  this  Is  purely  ind- 
dental ;  and  I  snbmlt  that  the  thought  never 
entered  tha  mind  of  the  pleader  that  he  was 
drawing  a  count  under  the  fifth  snbdivlalon 
of  the  Employers*  Uablllty  Act  The  unl< 
form  practice  In  sndi  cases  Is  to  allege  the 
name  of  the  agent  or  servant  who  was  In 
(^rge  or  control  of  the  engine,  or  to  al- 
l^e  that  his  name  Is  unknown  to  the  plead- 
er, and  thus  allege  directly  and  spedflcally 
that  8U(A  named  person  was  by  the  defendant 
intrusted  with  such  control,  and  that  while 
so  In  charge  or  control,  he  was  guilty  ot  the 
negligence  complained  of.  This  must  be  made 
an  issuable  fact,  as  wdl  as  the  neiSlgence 
vel  non  of  such  peraon. 

If  the  count  could  be  said  to  state  a  cause 
of  action  nnder  the  Employers'  Liability  Act, 
then  there  Is  no  evidence,  and  no  tendency  of 
any  part  of  the  evidence,  to  support  this  ver- 
dict under  such  count  There  Is  not  a  word 
of  evidence  showtog  or  tending  to  show  any 
element  of  compensatory  damages.  There 
were  no  data,  from  whltih  the  Jury  conld  poe- 
bIIAt  have  ascertained  Uie  amount  of  dam- 
ages recoverabla  There  was  no  evidence  as 
to  the  age.  habits,  earnings,  or  earning  capac- 
ity of  the  deceased,  nor  as  to  any  other  ele- 
ment Therefore  there  was  not  a  scintilla  of 
evidoice  to  mpport  a  verdict  for  more  than 
nominal  damages.  TUs  prtvositlon  Is  self- 
evident,  and  the  authorities  in  smqport  of  it 
are  too  numerous  to  warrant  the  attmipt  to 
cite  them. 

Counts  under  the  fifth  subdivision  of  the 
Em^oyers*  Liability  Act  are  not  intotded 
to  diarge,  and  do  not  cbai^  negligence  <tf 
the  master,  but  n^Ugence  of  the  particular 
servant  in  charge  of  the  engine,  tram  car, 
etc  They  must  show  that  such  particular 
servant  was  guilty  of  actionable  negligence 
as  to  the  plaintiff  or  servant  Injured;  that  Is, 
a  breach  of  duty  owing  by  one  servant  to  the 
other,  not  a  breach  of  dut7  owing  1^  the 
master  to  the  Injured  servant  The  servant 
In  charge  of  the  engine,  etc.,  must  be  liable 
to  the  Injured  servant,  or  the  master  Is  not 
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liable  under  this  snbdlrlslon,  tbougb  he  might 
be  liable  at  common  law  or  under  other  sub- 
divisions of  the  statute.  The  only  negligence 
attempted  to  be  alleged  In  this  connt  was  the 
failure  of  the  engineer  to  keep  a  lookout  for 
the  deceased.  No  facts  are  alleged  or  at- 
tempted to  be  proven  to  show  any  duty  rest- 
ing on  the  «iglneer  In  charge  of  this  train  to 
keep  a  lookout  for  the  deceased  or  any  other 
person  at  the  place  of  the  injury.  Nothing 
Is  alleged  or  proven  to  show  that  this  engi- 
neer had  any  reason  to  suspect  that  deceased 
or  any  other  person  would  be  on  this  bridge. 
The  defendant,  or  some  agent  or  servant  of 
the  defendant,  may  have  been  guilty  of  negli- 
gence in  failing  to  notify  the  engineer  tbat 
deceased  and  other  servants  were  working 
OD  the  bridge,  or  would  be  likely  to  be  on 
or  near  it,  and  to  be  on  the  lookout  for  them ; 
yet  without  snch  warning  or  notice  to  the 
engineer  no  duty  rested  on  him  to  keep  a 
lookout  at  the  time  and  place  of  the  Injury. 

It  may  be  true  that  deceased  was  not  a 
trespasser,  and  not  a  licensee,  and  had  a 
right  to  be  where  he  was  bo  far  as  the  defend- 
ant was  concerned;  but  it  is  equally  true 
that,  unless  the  ei^neer  knew  of  his  pres- 
ence or  of  the  probability  of  his  presence  or 
the  presence  of  some  other  person  on  the 
track  at  the  time  and  place  of  the  injury,  he 
was  under  no  duty  to  keep  a  lookout  for  de- 
ceased on  the  bridge  at  the  time  and  place  of 
the  Injury. 

The  Insufficiency  of  counts  in  this  respect 
has  been  frequently  pointed  out  by  this  court. 
A  complaint  framed  under  subdivision  6  of 
the  statute,  counting  upon  the  negligence  of 
a  f^ow  servant  in  cbat^e  of  an  engine,  must 
aver  that  such  engineer  knew,  or  bad  reason 
to  believe,  that  the  act  in  question  would  be 
likely  to  Injure  plalntUT,  or  that  plaintiff  was 
then  within  the  Hue  of  danger  from  snch  act. 
Louisville  ft  N.  B.  Co.  v.  Bouldln,  110  Ala. 
186,  200,  20  South.  S20.  Otherwise  It  shows 
no  breach  of  duty  on  the  part  of  the  defend- 
ant. Sontbem  Railway  Go.  v.  Golns,  1  Ala. 
App.  37S,  60  South.  263.  Where  the  negli- 
gence or  wrong  railed  upon  Is  alleged  to 
have  been  that  of  the  engineer  In  charge  of 
the  train,  in  that  he  "negligently  fftiled  to 
ring  the  bell  or  blow  the  whistle  on  said  loco- 
motive, or  to  otherwise  give  wandng  that  he 
was  ready  and  about  to  start  said  airs."  the 
count  is  Insufficient  In  that  it  fails  to  show 
a  duty  on  the  part  of  the  engineer  to  warn 
Intestate  that  be  was  ready  to  move  the  train. 
It  is  alBO  bad  in  that  it  alleges  In  the  alterna- 
tive that  the  engineer  fiilled  to  "ring  the 
bell"  or  "blow  the  whistle,  or  to  otherwise 
give  warning."  Lacy-Buek  Iron  Co.  v. 
Holmes  164  Ala.  101,  61  South.  236.  This 
would  be,  clearly,  an  attempt  to  charge  the 
oigineer  with  a  failure  to  perfiHin  the  statu- 


tory duties  required  by  section  54T3  of  the 
Code  of  1907.  This  secUon  has  been  held  by 
this  court  not  to  apply  to  cases  like  the  one 
under  consideration.  Lacy-Baek  lt<m  Co.  v. 
Hohnes.  164  Ala.  101,  51  South.  236.  See, 
also,  7  MaySeld's  Dig.,  p.  671. 

It  is  very  true  that  an  action  will  lie 
against  the  master  for  the  wrongful  death  of 
his  servant,  nnder  the  homicide  statute,  as 
well  as  under  the  Employers*  Liability  Act, 
and  that  counts  may  be  joined,  one  declaring 
under  each  of  the  statutes ;  but  if  the  action 
is  under  either  subdivision  of  the  Employers' 
Liability  Act,  then  It  cannot  be  under  the 
homicide  statute.  An  action  nnder  each  can- 
not be  joined  in  one  count,  because  the  dam- 
ages recoverable  are  entirely  different. 

If  the  count  In  this  case  should  be  treated 
as  stating  a  cause  of  action  against  the  master 
at  common  law,  it  must  fall,  because  the  only 
negligence  att^pted  to  be  proven  was  that 
of  a  fellow  servant  In  the  common  employ- 
ment with  the  deceased,  for  which  negligence 
the  master  is  not  liable.  In  such  cases  It  re- 
quires no  special  plea  to  raise  this  issue;  It 
may  be  raised  by  the  general  affirmative 
charge.  Chamblee's  Case,  171  Ala.  188,  54 
South.  681,  Ann.  Gas.  1913A.  977;  Mansell's 
Case,  188  Ala.  648.  86  South.  459. 

The  only  pMsible  theory  upon  which  there 
can  legally  be  recovery  of  substantial  dam- 
ages under  count  4  Is  to  treat  It  as  a  count 
nnder  the  homicide  statute,  as  counsel  for 
plaintifr  and  defendant  and  the  trial  court 
treated  It.  I  do  not  mean  to  Bay  or  intimate 
that  there  should  be  a  recovery  if  the  count 
be  good  under  that  statute ;  but  I  do  say  that 
there  cannot  lawfully  be  a  recovery  of  puni- 
tive damages  under  the  Employe*  Liability 
Act  If  the  count  be  under  this  act,  bow 
can  It  be  said  that  it  was  not  otot  tm  ttie 
court  to  Charge  tb»  Jury,  not  taly  that  pnnt- 
tlve  damages  were  recorerable,  but  that  only 
such  damagea  could  be  recorered? 

Of  course,  we  would  not  reverse  on  this 
appeal  on  account  of  the  charges,  because 
appellant  requested  the  court  to  ao  diarge. 
Tbia,  bovevor,  I  snlmiit,  la  concilnslre  to  ahow 
tbat  oouneel  for  plaintiff  and  defendant  cor- 
rectly treated  the  count  as  being  under  the 
homicide  statute,  and  not  under  the  Employ- 
ers' LiabUlty  Act 

If  this  case  is  to  become  a  precedent  then 
"confu^on  worse  confounded"  will  necessa- 
rily follow.  Trial  courts  and  counsel  cannot 
follow  it  without  coming  In  conflict  with 
every  decision  of  this  court  heretofore  render- 
ed on  the  snbject  If  we  are  not  to  follow  a 
long  Hue  of  decisions  construing  statutes, 
which  have  Ume  and  time  again  been  re- 
adopted,  with  that  construction  plaoed  wpoa 
them,  how  can  we  hope  to  ever  bave  d^MUd- 
able  oonslaten^  of  dedslmiT 
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STATE  ex  reL  GASTON  t.  BIUACK.    In  n 
TATE.   STATE  ex       TATE  v.  FORT, 
JndfCL  (6  DiT.  606»  606,  500.) 

<8iqirane  Ooort  a  AliiTwmii    Feb.  IS.  1917.) 

1.  DiBTBIOT  AND  PBOBCOVTINO  ATTOBirETS 
2(K)  —  OnODIT  SOXJCITOB  — DBSTKUCnOH  or 

OvncE. 

The  circuit  Bolidtor,  like  the  drcolt  Judse.  la 
a  eotistitutional  officer,  and  his  office  cannot  be 
destroyed,  aor  an  incnmbent  legislated  out  of 
it,  except  as  the  Constitation  itseU  may  atithor- 
ize;  but  to  require  that  a  part  tm\y  of  his  duties 
sball  be  perfomaed  and  discharged  by  aaotber 
officer,  as  the  count?  solicitor,  a  statutory  offi- 
cer, does  not  directly  or  indirectly  destroy  his 
office^ 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys.  Cent  Dig.  H  6.  7.] 

2.  COUBTB  <ft=»45— JUDIOIiL  GlECUIT. 

Ooanties  of  certain  populations,  and  con- 
taining property  of  certain  assessed  valuations, 
now— once  the  Constitution  o£  1901 — may  alone 
constitute  a  judicial  cbcoit, 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dtf.  H  17&-18a} 

3.  DlSTBICT  AND  PBOSEOUlinO  ATTOBMBTS 

7(1)  —  CiBcurr  Solioitob — OBSiBUCnoiT  of 

Office— CoNanTUHON. 
If  the  Legislature  had  attempted  to  confer 
upon  the  county  solicitor  of  Jefferson  county 
the  exclusive  liAt  and  dn^  to  prosecute  in  the 
circuit  court  of  JefFerson,  tbs  only  ooontr  in  the 
circuit,  the  attempt  would  have  been  violative  of 
the  GMistituticui,  estatdishing  the  t^oe  of  circuit 
solicitor. 

[Ed.  Notev— For  other  caaet.  see  District  and 
Proeeenting  AttDmeys,  Cent  Dlf .  |  S4.1 

•4.  DiBTBICr  AND  PBOSBCUTCna  ATTOBUKTS  «S9 

7(1)  —  CiBPOTT  BoTJcrroB  —  DBBTBDonON  or 

OFTICB — COKOTITUl'iOR- 
Acts  1915^  p.  823,  S  10,  providing  that  in 
drcnita  of  one  county,  having  more  tnan  three 
judges,  end  having  a  count?  solicitor  elected 
by  the  qualified  electors  of  the  county,  such  so- 
licitor shall  be.  unto  the  first  Mmiday  after 
the  second  Tuesday  in  Jannary,  1919,  the  chief 
prosecuting  officer  of  the  county,  thus  rendering 
the  drcuit  solicitor  bis  assistant,  Is  not  unconsd- 
tutional  as  destroying  the  emstitutioDal  office 
of  drcuit  solidtor  of  Jefferson  connty,  Its  effect 
being  merely  to  preserve  a  state  ot  affairs,  which 
had  prevailed  for  several  years,  so  long  as  the 
present  terms  of  the  two  officers  continue,  while 
the  GonstltnticHi  does  not  prohibit  the  L^iala- 
ture  from  creating  another  ac^dtor  to  the  dr- 
colt 

[Ed.  Note.— For  other  cases,  see  District  and 
Pniaecating  Attorneys.  Cent  iMg.  |  84.) 

6.  DiBTBICT  AND  PBOSECnTXNO  ATTOBNBTB  «=» 

2(1)— CiBOOTT  Solioitob. 
Under  Const  1001,  f  187,  imviding  that  a 
solidtor  for  each  judidal  drcnit  or  other  tei^ 
ritorial  subdivision  shall  be  elected  by  the  qoal- 
ified  electors  of  those  counties  in  such  drcuit  or 
other  territorial  snbdiviBion  in  which  such  so- 
lidtor prosecotes  criminal  cases,  the  circuit  so- 
licitor IS  not  elected  solidtor  of  tiie  drcnit  court 
bat  is  elected  solidtor  of  the  drcuit  of  that 
territorial  jurisdiction,  not  bdng  a  judicial  offi- 
cer of  the  drcolt  court,  nor  tieetod  as  sueb.  but 
a  ministerial  officer  at  tbB  terxitWT  OMDpoaiiir 
tiie  drcuit 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecntiiv  Attorneys,  Cent  iMg.  |  2.] 

6.  DlSTBIOr  AND  Pbobbcutino  Attobnbts  4» 
7(1)— CouNTT  SouorroBS. 
The  county  solidtor  is  not  by  tiie  Constitu- 
tion required  to  be  solidtor  tot  any  particular 


court  or  coarts  in  the  county,  but  for  the  terri* 
torial  subdivision  known  aa  tne  connty.  and  the 
legislature  may  assign  him  duties  to  perform 
in  any  or  all  of  the  spedal  courts  of  the  county 
in  which  solidtor'a  dudes  are  to  be  performed,  it 
bdng  the  office  and  function  of  statutes  and  not 
of  the  Constitution .  to  prescribe  the  courts  in 
which  constitutional  or  statutory  solicitors  shall 
prosecute^  and  the  rights,  character,  and  nature 
of  the  office  being  purely  miniaterial,  subject  to 
the  Legislature's  direction  and  control. 

["Ed.  Note.— For  other  cases,  see  IMstrict  and 
Prosecuting  Attorneys,  Cent  Dig.  {  34.] 

7.  CONSTITUTIOSAL  LAW  «=»87  —  PkBSONAL 
ARD  pROPEaXT  RiaHTS— RlOUTS  ow  Otfiok- 
HOLDBR. 

Ndther  the  office  of  county  solidtor  nor  the 
rights,  duties,  or  powers  pertaining  thereto  are 
property  or  personal  rights  secured  to  the  incom- 
bent  by  the  Constitution. 

P^.  Note.— For  other  cases,  see  Gonsdtntlon- 
al  lAW,  Cent  Dig.  H  16e-17L] 

8.  DT^ICT  and  PbOBEOUTINO  AtTOBNETB  ^» 
3(1)  —  ClBCinT  SoUcrrOB— APPOINTUBItT  0» 
Dia'UTIBB— Statdtb. 

The  last  proviso  in  the  General  Solldtors* 
Bill  (Acts  1015,  p.  817),  attempting  to  make  tbe 
county  solidtor  first  prosecutor  in  drcuits  of 
one  county  until  1019,  does  not  nullify  the 
preceding  proviso  authorising  the  drcuit  solid- 
tor  to  appoint  assistants  or  deputy  B<^idtors,  the 
inteat  being  only  to  except  local  laws  of  sodi  a 
county  as  to  county  adidtan  frMn  rqwal  un- 
til January,  1019. 

[Ed.  Note.— For  other  cases^see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  95  10-12.] 

9.  Statutes  «=»2S0— Sdbpbnbion  or  Opxba- 

TION. 

^e  Legislature,  by  exception  or  proviso, 
may  suspend  the  opemtitm  or  gdng  into  effect 
of  an  entire  act  or  of  any  portion  until  a  fu- 
ture date,  or  until  the  happemng  of  a  future  con- 
tingency, and  there  Is  no  constitutional  objec- 
tion to  a  proviso  or  exception  in  a  general  stat- 
ute fixing  different  dates  in  the  future  at  which 
it  shall  become  effective  in  the  repeal  of  other 
laws,  as  by  providing  the  repeal  of  one  statute 
to  take  effect  at  a  given  date,  and  the  repeal  of 
another  statute  at  another,  or  even  by  providing 
a  repeal  of  the  same  statute  to  take  effect  at 
cme  date,  and  a  part  at  another. 

[Ed.  Note.— For  othw  case^  lee  Statntes, 
Cent  Dig.  f  881.] 

10.  DiBTRIOT    AMD    PbOSBOUTINO  ATTORNXTS 

«=»7(1>— CiBomr  SoucrroB— Statdtes. 
The  proviso  of  Acts  1915,  p^  823,  f  10,  that 
in  drcuits  of  em  eonn^  havuv  more  tnan  three 
judges,  and  having  a  county  solidtor  elected  by 
tbe  qualified  doctors,  soch  sc^dtor,  until  1919, 
shall  be  the  chief  prosecuting  officer  uf  the  eoun- 
t7,  does  not  take  away  tbe  rights  of  tbe  drcuit 
solidtor  Jeffeiacm  oounty  onder  Code  1907, 1 
7781  et  seq.,  to  prosecute  in  tlie  drcnit  court,  it 
making  him  the  aislatant  prosecator  ta  tiie 
county  solidtor. 

[Ed.  Note.— For  other  cases,  see  IMstrlet  sad 
Prosecuting  Attorneys,  Cent  Dig.  |  84.] 

11.  DiSTBIOT  AND  PBOBBOTITINO  ATTOBNSTS 
«S>3(1)— COUHTT  SOUCITOB— STATDTB. 

tJnder  Acts  1915,  p.  823,  1  10,  providing 
that  in  drcuits  of  one  county,  having  more  than 
three  Jndgea,  and  having  a  coontr  solidtor  elect 
ed  bar  the  qualified  electors  of  tne  connty,  sadi 
solidtor  shall  be,  until  the  first  Monday  after 
the  second  Tuesday  in  January,  1910,  the  chief 
prosecuting  officer  of  the  county,  the  county  so- 
lidtor of  Jefferson  coun^  has  all  the  right  and 
power  to  appoint  or  obtain  aseistaBta  and  aadat- 
ance  whldi  he  lawfully  had  under  the  provi^ona 
of  the  local  laws  of  the  county  In  force  when  the 
bill  was  passed,  September  2B,  1916,  and  may 
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continue  to  exercise  sucti  powers  mitil  1918,  and 
abolishing  the  courts  in  which  he  and  his  as- 
sistants had  tbetetofore  prosecuted  criminal  cas- 
es did  not  take  airar  the  powers  and  riehts  of 
his  assistants,  and  did  not  abolish  his  office. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attomeya,  Cent.  EHg.  SS  1*^12.] 

12.  District  and  Pbossktctipig  Attornkts 
«=»3{1)— Assistants  to  County  Solicitoe. 

Assistants  appointed,  in  his  discretion,  hy 
the  county  solicitor  of  Jefferson  county,  consti- 
tuting a  arcuit  by  itself,  are  not  officers  of  any 
kind,  the  law  authorizing  their  appointment  fix- 
ing no  terms  and  no  comprasation,  except  such 
as  may  be  agreed  upon  between  them  and  the  so- 
licitor. . 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  |S  1(^-12.1 

13.  Disteict  and  Pbosbcutiro  ATTOBirera 
«=>3(l)— AasisTAKTB  to  CiBourr  Solioitob 
—Statute. 

Assistants  appointed  by  the  drcuit  soliator, 
under  Acts  1915,  p.  817,  in  a  drcuit  of  one 
county,  are  count?  officers. 

[Ed.  Note.~For  other  cases,  see  IMstrict  and 
Prosecuting  Attorneys.  Cent  IMg.  H  10-12.] 

Sayr^  J.,  diasoiting. 

A{)peal  from  Circuit  Court,  Jefferson 
ConntT' 

Proceedings  by  ttae  State  of  Alabama,  on 
the  relation  of  ZeU  Gaston  against  Hugo  L. 
BladK,  and  op  tbe  relation  of  Josepb  R. 
Tate,  against  WUliam  B.  Fort,  as  Jadge,  etc., 
.wherein  Joseph  B.  Tate,  as  Solicitor  of  the 
Tenth  Judicial  Circuit,  makes  a  motion.  Ap- 
p«a  affirmed,  and  applications  for  mandamus 
denied. 

F.  B.  Blackburn,  C  B.  Powell,  and  Morris 
Loveman,  all  of  Birmingham,  for  appellant 
Gaston.  Richard  Y.  Evans  and  Joseph  R. 
Tate,  both  of  Birmingham,  for  appellant 
Tate.  Hugo  h.  Black,  of  Birmingham,  pro 
se  and  for  appellee  Fort. 

PER  CURIAM.  These  three  cases  together 
present  for  decision  these  questions: 

(1)  Can  the  Legislature  of  this  state  pro- 
vide two  prosecuting  attom^s.  one  for  the 
Judicial  circuit  and  one  for  the  county, 
where  the  circuit  and  the  county  embrace 
tbe  same  territory — one  a  circuit  solicitor, 
a  constitutional  officer,  and  the  other  a  coun- 
ty solicitor,  a  statutory  officer  but  one  ex- 
pressly authorized  by  the  Constitution? 

(2)  If  so,  can  the  Ijegislature  make  the 
county  solicitor  the  chief  prosecutor  for  tbe 
circuit  and  the  county,  In  effect  making  tbe 
circuit  solicitor  an  assistant  to  tbe  county 
solicitor? 

<3)  If  the  Legislature  can  do  both,  has  It  In 
fact  and  In  law  done  so  as  to  the  Tenth  Ju- 
dicial circuit  and  Jefferson  county,  which 
embrace  the  same  territory,  and  In  which 
Joseph  R.  Tate  Is  circuit  solicitor  and  Hugo 
L.  Black  is  county  solicitor? 

(4)  Have  both  Black  and  Tate,  as  solicitors, 
the  right  and  power  to  appoint  d^utles  and 
assistants,  the  one,  as  is  authorized  in  the 
act  known  as  the  General  Solicitors'  Bill 
(Acts  1915,  p.  817).  the  other,  under  Tarlons 


local  acts  for  Jefferson  county,  as  was  au- 
thorized by  law  at  tbe  date  of  the  passage 
of  the  General  Scdldtors'  BUI  (September  25, 

1915)7 

All  of  the  first  three  of  the  above  ques- 
tions were  answered  In  the  affirmative  by 
tbe  trial  courts.  It  Is  contended  by  the  cir- 
cuit solicitor,  Tate,  that,  his  office  being  a 
constitutional  office,  the  Legislature  cannot 
destroy  It,  nor  legislate  him  out  of  the  du- 
ties and  powers  to  be  exercised  by  such  offi- 
cer; and  that  to  provide  that  a  county  solic- 
itor, a  statutory  officer,  shall  be  the  chief 
prosecuting  officer  in  his  circuit,  is  to  indi- 
rectly destroy  the  constitutional  office  and 
substitute  a  statutory  one  therefor. 

[1]  There  is  no  doubt,  of  course,  that  the 
circuit  solicitor,  like  the  circuit  Judge,  is  a 
constitutional  officer,  and  that  the  office 
cannot  be  destroyed,  nor  an  Incumbent  leg- 
islated out  of  it,  except  as  tbe  Constltutlok 
Itself  may  authorize ;  bat  to  require  that  a 
part  only  of  tbe  duties  which  would  other- 
wise be  discharged  by  bim  shall  be  performed 
and  discharged  by  another  officer  or  solicitor, 
does  not  directly  or  Indirectly  destroy  his 
office.  Such  was  expressly  held  In  Lusk's 
Case,  82  Ala.  fil9,  2  South.  140.  In  that  case 
It  was  held  to  be  perfectly  competent  for 
the  Legislature  to  add  to,  or  to  take  from, 
circuits,  any  number  of  counties  within  tbe 
constitutional  limits  (which  were  then  dif- 
ferent from  present  limitations),  and  thus 
abate  the  duties  of  tbe  solicitor  as  to  one  or 
more  counties,  and  transfer  them  to  other 
solicitors;  that  tbe  Legislature  could,  within 
Its  discretion,  providb  for  county  solicitors 
whenever  and  wherever  desired;  that  the 
Constitution  did  not  fix  or  attempt  to  fix 
the  duties  of  either  circuit  or  county  solicit- 
ors; that  tbe  Legislature  could  fix  tbe  du- 
ties of  both,  and  transfer  the  duties  of  the 
one  to  the  other,  as  It  might  desire,  and  in- 
crease or  dlmlnlsb  the  duties  of  the  one  or 
the  other,  as  It  might  deem  best,  except  so 
far  as  the  Constitution  might  by  dear  and 
undoubted  Implication  prohibit,  as  there  was 
no  express  prohibition  against  it  It  was 
there  expressly  held  that  the  duties  of  a 
county  solicitor  were  not,  by  tbe  Constltntion. 
confined  to  other  courts  than  the  circuit 
courts,  and  that  the  Legislature  could  im- 
pose upon  one  sych  the  duties  of  prosecut- 
ing officer  In  tbe  circuit  court  of  the  county 
for  which  be  was  appointed,  and  take  those 
duties  as  to  one  county  only  entirely  away 
from  the  circuit  solicitor.  It  was  also  de- 
cided in  that  case  that  the  proviso  in  the 
Constitution  authorizing  the  Legislature  to 
provide  county  solicitors  was  to  authorise 
such  solicitors  to  prosecute  In  the  circuit 
courts,  for  the  reason  that  the  county  solicit- 
or or  county  prosecuting  officer  had,  before 
the  proviso  In  the  Constitution  appeared, 
been  authorized  to  prosecute  In  county  and 
other  inferior  courts;  so  that  Its  only  ef- 
fect was  to  authorise  the  county  solicitor. 
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when  provided,  to  proaecuto  In  the  drcolt 
court,  as  well  as  In  the  county  court.  The 
part  of  the  opinion  In  the  Lnsk  Case  claimed 
ty  appellants  to  support  their  oontentl(Hi  Is 
as  follows: 

"The  power  clven  the  General  Assembly  to 
establlih  the  system  of  'ootinty  soUcttors,*  in 
connectioii  with  that  of  'circuit  solicitors,'  was 
intended  to  be  exercised  within  the  discretion  of 
that  bod7,  Bubjcct,  it  may  be,  to  the  limitation 
of  section  4  of  artide  6,  that  'no  drcuit  sball 
contain  less  than  three,  nor  more  than  twelve 
Gonnties.'  Until  the  counties  of  the  circuit.  In 
which  the  drcult  solicitor  Is  expressly  permitted 
to  discharge  his  customsry  and  characteristic 
dnties,  are  reduced  below  the  number  of  three, 
there  wonld  seem  to  be  no  grievance  of  which 
he  can  Justly  complain.  The  power  to  take  tme 
or  more  counties  from  his  circuit  may  be  ad- 
mitted, without  leading  to  the  concluaon  that 
this  power  may  be  abused  by  indirectly  abolish- 
ing ue  entire  circuit  The  Constitatlop,  as  we 
have  shown,  forbids  this  in  dear  and  nnmistak- 
able  language.  It  follows,  further,  from  the 
foregoing  views,  that  the  lawmaking  power -may 
define  the  duties  of  these  two  classes  of  solici- 
tors, by  increasing  or  diminishing  them,  or  by 
transferring  the  duties  of  the  one  to  the  other  In 
any  judicial  tribunal,**  etc  82  Ala.  626,  828,  2 
South.  140,  144. 

[2]  The  dlscretlonaxy  limitations  upon  the 
■lie  of  a  drcnit^-ttte  nnmber  <a  counties  it 
nal^t,  and  the  number  it  shpald  not.  ccmtaln 
— were  ffh«"gwl  by  the  Con^tution  of  1901, 
and  it  is  now  allowable  for  counties  of  cer* 
tain  peculations,  and  containing  property  of 
certain  assessed  valuation^  to  alone  oonstl- 
tnte  a  judicial  circuit  Sudi  a  county  is 
Jefferson,  constltutlDg'the  Tentb  juditdal  cir> 
cult,  ot  wbidb  Tate  is  tbe  solicitor.  As  the 
county  soUdtor  of  Jetteraoa  is  attempted  to 
be  made  the  chief  prosecntlng  officer  in  the 
circuit  court  of  that  ooonty,  it  is  claimed 
that  the  limitaticai  fixed  or  made  in  the  Luak 
Case  is  exceeded,  and  that  the  attend  is 
therefore  abortive. 

[8]  If  the  Le^latare  had  attempted  to 
c«ifte  vDtm  ttu  county  solldtOT  tbe  exduslTe 
Tight  and  duty  to  prosecute  in  the  circuit 
court  Qt  Jefferson  (the  Mily  county  In  the 
drcolt),  as  the  statute  did  In  the  I/usk  Case 
as  to  De  Kalb  connty,  then  we  would  agree 
to  appellants'  contention,  that  the  attempt 
would  fail,  because  it  would  then  be  clearly 
and  undoubtedly  within  the  implied  inhibi- 
tlon  of  the  Constitution. 

[4]  Tbe  statutes  under  review  in  this  case 
do  not,  as  we  construe  them,  attempt  to  do 
this,  or  what  was  done  as  to  De  Kalb  county 
In  the  Losk  Case;  it  being  provided  and  in- 
tended that  both  the  drcuit  and  the  county 
BoUdtor  shall  prosecute  In  the  drcuit  court 
of  Jefferson  county.  Merely  providing  that 
one  or  the  other  of  the  two  solldtors  shall  be 
the  chief  prosecutor  In  that  court  or  In  that 
county  does  not  necessarily  mean  that  the 
other  sball  not  prosecute  or  have  any  dntles 
to  perform  or  powers  to  exercise  in  crim- 
inal or  dvll  prosecutions  In  that  court. 
There  Is  no  express  provision  prohibiting  the 
drcuit  solldtor  from  performing  any  duties 
OS  to  prosecaUons  in  that  dicolt  or  county; 


and — as  we  construe  this  statute  in  connec- 
tion with  tbe  general  provisions  In  the  local 
statutes  as  to  Jefferson  county  and  tbe  Tentb 
Judicial  drcuit,  and  In  connection  with  the 
general  provlsioDs  In  tbe  Code  defining  tbe 
duties  of  circuit  county,  or  other  solldtors, 
together  with  the  constitutional  provisions 
a^llcable  to  drcuit  and  connty  solicitors — 
both  solldtors  are  charged  with  dntles  to  be 
performed  and  dothed  with  the  powers  to  be 
exercised,  as  to  prosecutions  In  tbe  drcolt 
court  of  tbe  county  of  JefFerson. 

The  fact  that  tbe  act,  or  the  proviso  of 
the  act,  In  question  (section  10.  Acts  1915, 
pp.  817.  823)  provides  that  the  connty  soUdtor 
shall  be  the  "dilef  prosecuting  officer  of  the 
county,"  necessarily  Implies  that  there  are 
other  solicitors;  and  it  does  not  deny  to 
such  other  solldtors  all  right,  or  relieve  them 
of  all  duty,  to  prosecute  In  the  drcuit  or 
county  of  JetTerson.  If  the  act  said  in  terms 
that  the  drcuit  solldtor  should  assist  the 
county  solldtor  In  prosecutions  In  tbe  circuit 
or  in  the  county,  it  unquestionably  would  not 
have  been  unconstitutional  or  objectionable. 
Such  was,  and  had  been,  tbe  effect  of  tbe 
provlelona  of  tbe  local  statutes  for  Jefferson 
county  for  a  number  of  years  prlw  to  tbe 
passage  of  tbe  statote  in  question.  It  is  true 
that  tbe  local  statutes  did  not  require  the 
drcuit  solicitor  to  assist  the  county  scdicltor 
in  prosecutlcms  in  Hie  drcidt  court  &>r  Jef- 
ferwa  county,  but  in  tbe  criminal  and  pos 
^bly  other  courts ;  but  there  were  then  few, 
if  any,  criminal  cases  prosecuted  in  the  dr 
cult  court,  or  probably  all  of  the  duties  of 
the  drcuit  soUdtor  were  takoi  from  Mm  and 
the  drcuit  court  and  transferred  to  the  crim- 
inal court  But  tbe  duty  and  right  of  the 
drcuit  MdldttHT  to  prosecute  Uie'same,  and 
like  cases  in  tbe  criminal  court,  were  Impos- 
ed upon  blm  by  the  local  statates,  and  there- 
in he  was  named  as  the  assistant  solldtor; 
and  such  were  bis  rights  and  duties,  and 
sudi  were  tbe  rights  and  duties  ot  tbe  conn- 
ty soUdtor,  wboi  both  wore  elected  in  1914. 
and  when  tbe  general  statute  in  question 
was  passed  (September  26,  1915). 

Tbe  only  effect  as  to  the  general  statute  In 
question  as  to  these  two  officers  was  to  pre- 
serve thdr  status  quo,  as  fixed  by  various 
local  statutes,  until  the  e^irati«i  of  their 
terms  of  t^ce,  and  nntU  the  first  Monday 
after  the  second  Tuesday  in  January,  1919. 
Both  were  elected  in  tbe  same  manner,  on 
tbe  same  day,  for  the  same  terms  of  (Mce, 
and  by  the  same  electorate ;  and  their  terri- 
torial Jurisdictions  were  the  same,  and  they 
prosecuted  or  performed  all  of  their  duties, 
or  practically  all  of  them.  In  the  same  courts. 
The  circuit  solicitor  was  not  elected  solldtor 
of  the  drcuit  court  exclusively,  but  he  was 
elected  solicitor  of  and  for  the  circuit  the 
same  terrltoiy  which  composed  the  drcuit 
court  it  is  true;  but  his  rights,  powers,  and 
duties  were  not  confined  to  the  drcuit  court 
by  the  Constitutlan  or  tbe  8tatate&  Neith^i 
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was  the  county  soUdtor  elected  solicitor  of 
tbe  criminal,  tity,  or  connty  court;  be  was 
elected  solicitor  of  the  entire  connty.  It  Is 
tme  tbat  hla  dntles  were  not  by  the  local 
acts  expressly  extended  to  tbe  drcnlt  court, 
for  the  reason,  as  we  have  shown,  that  there 
were  but  few.  If  any,  duties  for  any  BOlldtor 
to  perform  in  tbe  circuit  court  for  the  Tenth 
circuit,  because  that  court's  jurisdiction  in 
crlmlnif]  cases  had  been  conferred  largely, 
thoush  probably  not  solely,  upon  the  criminal 
and  other  courts  of  Jefferson  county.  There 
was  therefore  no  necessl^  or  occasion  for 
assigning  duties  to  the  county  soUdtor  to  be 
performed  In  that  court ;  and  even  the  local 
acts  had  required  the  dreult  soUdtor  to  as- 
sist the  county  solldtor  In  the  criminal,  and 
probably  other  courts  of  Jefferson  county. 

If]  Counsel  for  appellants  have  fallen  into 
the  error  of  suppMing  and  arguing  that  a 
drcnit  solldtor  is  elected  solldtor  of  the  dr- 
cnlt court.  Instead  of  soUdtor  of  the  drcult ; 
that  is,  that  he  has  the  same  territorial  Ju- 
risdiction as  has  the  drcult  court  He  Is 
solldtor  of  that  territorial  Jurladlctlon,  and 
not  of  the  court  He  Is  not  a  Judicial  officer. 
ot  the  drcult  court,  nor  elected  as  sncb,  but 
Is  a  ministerial  officer  of  the  territory  com- 
posing the  circuit  It  is  troe  that  lils  duties 
ire  usually  and  diiefly  confined  to  the  drcult 
courts;  but  he  may  be  assigned  to  other 
courts,  and  er&x  to  tbe  courts  of  other  cir- 
cuits. The  Oolistltntlon  makes  tbls  plain, 
when  It  says: 

"A  solicitor  for  each  Judicial  drcnit  or  other 
torritorial  snbdiviaion  prescribed  by  the  L^a- 
laturo,  shall  be  dacted  by  the  quaufled  electors 
of  those  counties  in  socn  drcnit  or  other  ter- 
ritorial subdividrat  bi  which  such  aoHdtor  pros- 
ecutes criminal  cases,"  «t&  Secti<ni  107. 

He  Is  not  elected  solldtor  for  tbe  drcnit 
court  of  that  particular  drcnit,  but  8<^ldtor 
of  the  drcult  or  territorial  snbdiTlslon  pre- 
scribed by  the  Leglslatnre. 

[S]  likewise,  the  county  solldtor  Is  not 
by  the  Constitution  required  to  be  soUdtor 
for  any  particular  court  or  courts  In  the 
county,  but  for  the  territorial  subdlTl8i<m 
known  as  the  oonnty;  and  the  Legislature 
may  asdgn  him  duties  to  perform  in  any  or 
all  of  the  spedal  courts  in  the  county,  in 
vrhlch  dutlm  for  any  solicitor  are  to  be  per- 
formed. Ttieee  duties  may  be  so  confined  by 
the  Legislature  to  one  court  or  extended  to 
aU  courts  wherein  criminal  prosecutions  are 
had.  It  is  the  office  and  function  of  statutes, 
nnd  not,  of  tbe  Constitution,  to  prescribe  the 
courts  in  which  constitutional  or  statutory 
solicitors  shall  prosecute.  The  Constitution 
names  the  drcnit  solldtor  as  a  constitutional 
officer,  and  fixes  his  terms  of  office,  the  mode 
of  his  election  by  the  quaUfied  electors,  the 
character  (but  not  the  amount)  of  his  com- 
pensation—that is,  that  it  shaU  be  in  the 
way  of  a  salary  and  not  that  of  fees  or 
other  compensation — and  prohibits  the  in- 
crease thereof  during  the  term  for  which  he 
Is  elected;  but  it  nowbere  purports  or  at- 


tempts to  fix,  name,  or  prescribe  hla  dntlea. 
These  it  leaves  to  the  Jndgmoit  and  discre- 
tion of  the  Legidatnre.  As  the  only  duties 
thus  for  enjoined  upon  soUdtors  are  min- 
isterial, it  Is  perfectly  competent  for  the 
Leglslatnre  to  say  what  duties  he  shaU  per- 
form, how  and  when  he  shaU  perform  them, 
whether  he  shaU  perform  them  alone  or  with 
assistance,  and  whether  he  shall  use  bis  own 
discretion  In  the  prosecnUons  of  criminal 
cases,  or  whether  he  shaU  follow  tbe  advice 
and  directions  of  other  ministerial,  Judldal. 
or  executive  officers,  so  long  as  he  Is  not  de* 
prlved  of  his  constltutl(Hial  rights,  or  the 
constitutional  office  is  not  destroyed.  The 
rights,  character,  and  nature  of  bis  office 
have  been  held  to  be  purely  ministerial^  and 
consequently  may  be  directed  and  controUed 
by  tbe  Legislature. 

In  the  case  of  IMggs  v.  State.  49  Ala.  311, 
320;  821,  the  court  speaking  through  Brtckdl, 
J.,  in  his  first  published  opinion,  says: 

"If  a  county  solicitor  is  not  a  miniaterial  of- 
ficer, it  would  be  difficult  if  not  impoeglble,  to 
define  his  character:  aU  the  dutiea  with  whicb 
he  is  charged  pertain  to  the  protection  of  the 
state,  and  the  seneral  admmistiBtion  of  the 
criminal  lawa.  He  attends  on  the  n-and  jury,  as 
their  legal  adviser,  draws  the  in£ctmaits  they 
may  find,  proueutes  all  indictable  otFenses,  and 
prosecutes  or  defends  any  dvll  action  to  which 
the  state  is  a  party,  pending  la  the  circuit  court. 
R.  C.  i  856.  No  one  of  these  duties  involves  ex- 
ecutive or  judidal  functions.  They  are  purely 
ministerial/' 

[71  No  constitutional  right  of  the  solldtor 
Is  violated  or  Invaded  by  statutes  directing 
him  how  and  when  he  shall  perform  ttie  stat- 
utory duties  enjoined  upon  him.  Neither  tbe 
office  nor  the  rights,  duties,  or  powers  per- 
taining thereto  are  pnq^erty  or  personal 
rlgbts  secured  to  him  by  tbe  Constitution. 
The  leading  case  on  this  subject  Is  that  of  Ex 
parte  Lambert  02  Ala.  79,  In  wbldi  tbe  coart 
again  speaking  through  Brldc^  tban  C9il^ 
Justice,  said: 

'The  grant  of  legislative  power  by  the  Oon- 
stltution  of  the  state  is  a  graeral  grant  et  all 
the  legislatiTe  powers  realdlue  in  the  people  as 
a  sovereign  eommnnity,  subjeot  mily  to  ndi 
limitations  and  gualificationB  as  are  ^pressed  In 
the  Constitution  of  the  state,  or  In  toe  federal 
CoDstitation.  Dorman  v.  State,  84  Ala.  216; 
Ex  parte  Doney,  7  PtHt.  298.  Within  the  le«- 
islauve  power  rests  the  creatioii  and  d>ditl(m 
of  public  offices,  the  enlargement  or  dlminuUoii 
of  the  dutiea  public  officers  are  required  to  dis- 
charge, and  the  m«uure  ot  compensation  they 
may  receive.  In  the  absence  ot  expteas  inhibi- 
tions in  the  state  ConstitnticHi,  the  legislative 
power  la  in  this  respect  supreme.  It  the  Con- 
stitution creates  an  office,  prescribes  Its  duties, 
and  the  mode  of  appdntment  it  is  not  compe- 
tent for  the  LegiBlatore  to  create  another  «B- 
cer  to  discharge  tbe  same  duties,  and  direct  his 
appointment  In  a  dlfFereat  manner,  but  it  may 
iLcreaae  or  diminish  the  duties  and  compensation 
of  the  officer.  Warner  t.  Peoide,  2  Demo  [N.  Y.] 
272,  '^i  Am.  Dec  740.  Hie  Constitution  ere* 
ates  the  office  of  'commissioner  of  industrial  re- 
sources,' prescribes  the  duties  ot  the  incumbent 
but  declares  he  shall  be  required  'to  perform  sudi 
other  dutiea  as  tbe  General  Assembly  may  re- 
quire.' It  does  not  fix  his  con^wnsation,  but 
commits  that  to  the  legislative  power.  Tbe  of- 
fice^  unlike  the  offices  knowiy  ^^4^ 
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law.  ^di.  lybig  In  grant,  w»re  deunM  incDl^• 
POTcal  hereditaments.  ha«  in  tt  no  dement  of 

Eroperty.  It  ia  not  alienable  or  inh«ltable.  It 
I  a  personal  paMlc  trost,  created  for  the  ben- 
efit of  the  state,  and  not  for  the  benefit  of  the 
iadlTldiial  who  may  happen  to  be  Its  iocnmbent.*' 
62  Ala.  SI.  82. 

Tbis  caw  has  been  fteQoentlr  followed  by 
this  and  other  courts;  Its  exact  language 
baa  been  copied  into  text-books,  and  our  con- 
Btltntlonal  provisions  and  statutes  on  the 
subject  have  been  fregnentty  re-enacted  with 
this  constmctlon  placed  nptm  them;  so  in 
this  state,  at  least,  it  Is  well-reoognised  law. 

We  cannot  hold  that  the  prorSso  attached 
to  the  last  section  of  the  general  scdldtora* 
bill,  which  merely  prorides  that  untU  1919. 
the  conn^  solicitor  of  a  certain  county  form* 
ing  a  given  circuit  shall  be  the  "chief  prose- 
cuting officer  ot  the  county.**  destn^s  or  at- 
toBpts  to  destroy  the  offloe  of  circuit  solicitor 
for  the  same  county;  certainly  not,  wh&i  the 
efTect  thereof  is  merely  to  preserve  the 
status  qno  which  prevailed  in  the  county, 
and  had  prevailed  for  several  years  and  even 
before  either  of  the  solicitors  was  elected, 
and  which  status  Is  preserved  only  so  long 
as  the  present  terms  of  the  two  offloers  con- 
tinue. The  sole  and  apparent  Intent  and  ef- 
fect of  the  proviso  was  to  preserve  the  status 
quo  as  to  prosecutions  In  Jefferson  county 
until  the  terms  of  the  Incumboit  solicitors 
shall  expire. 

[I]  It  is  true  that  other  sections  of  the 
sollcltorB*  YAH  of  which  the  proviso  in  ques- 
tion Is  a  part  do  authorise  the  drcnlt  solicit- 
or, at  his  discretion,  to  appMnt  deputies,  not 
to  exceed  three,  which  power  be  did  not 
theretofore  possess.  We  are  not  of  the  opln- 
Ion  that  the  last  proviso  In  the  solldtors* 
bill,  which  attempts  to  make  the  county 
solicitor  chief  prosecutor,  has  the  effect  to 
nnlll^  the  preceding  provision  authorizing 
the  drcnlt  solicitor  to  appoint  assistants  or 
deputy  solictors.  Tbe  proviso  in  question 
does  not  occur  In  the  same  section  of  the 
bill  which  authorizes  the  drcnlt  sdidtor  to 
appoint  assistants ;  and  It  does  not  appear  to 
refer  or  to  relate  to  the  provisions  for  ap- 
pointment, or  to  the  section  of  the  act  which 
contains  it ;  but  It  appears  to  refer  or  apply 
only  to  section  10  of  the  act,  which  deals 
with  the  r^>eal  ot  existing  local  and  spedal 
laws  establishing  the  office  of  county  sollo 
itor;  and  consequently  the  Intent  was  only 
to  except  the  local  laws  of  Jdlerson  county 
as  to  county  soIidt<H^,  from  repeal  until 
January,  1919. 

[I]  It  Is  not  unusual,  and  is  perfectly 
competent,  for  tbe  l^eglslature,  by  exception 
or  proviso,  to  suspend  the  operation  or  going 
Into  effect  of  an  entire  act,  or  of  any  portion 
thereof,  nntU  a  future  date,  or  even  until  the 
happening  of  a  future  contingency;  and  we 
know  ot  no  constitutional  objection  to  a 
proviso  or  excei>tlon  In  a  general  statute 
which  fixes  different  dates  In  the  future  at 
which  tbe  statute  shall  become  effective  In 
the  rq»eal  (tf  other  laws,  as     providing  tbe 


rc^al  of  one  statute  to  take  effect  at  a  given 
date,  and  the  repeal  of  another  statute,  at 
another;  or  even  providing  the  repeal  of 
a  pert  ot  the  same  statute  to  take  effect  at 
one  date,  and  a  part  at  another  date. 

The  statute  In  question  Is  full  of  such  pro- 
visions,  and  so  are  many  other  statutes  of 
this  and  other  states.  This  Is  even  a  favor- 
ite mode,  used  in  the  Constitution,  to  work 
the  repeal  of  statutes,  or  the  extension  of 
the  terms  ot  office  of  Incumbents,  as  was  done 
or  attempted  to  be  done  In  the  last  clause 
and  proviso  or  exception  In  the  solidtors' 
bill  In  qnesti(HL  Acts  191S,  pp.  817,  823.  Sec- 
tion 1  of  the  act  in  question,  by  a  similar 
proviso,  la  terms  makes  certain  county  and 
dty  court  solidtors  not  only  chief  prosecatiog: 
officers  of  certain  counties,  but  makes  them 
sole  drcult  solidtors ;  this  in  cases  In  which 
no  drcult  solidtors  resided  In  the  drcolt,  and 
where  the  county  or  dty  court  soUdtor  was 
elected  by  the  qualified  electors,  so  as  to  con- 
form to  constitutional  requisites.  Other  sec- 
tions and  clauses  of  the  same  statute  make 
county  and  dty  court  solicitors  deputy  and 
assistant  drcnlt  solidtors  until  1919;  In 
the  last  proviso,  appellee  was  made  cblef 
prosecuting  attorney  for  the  connty,  instead 
of  sole  Bolldtor,  deputy  solldtor,  or  assistant 
drcnlt  soUdtor.  If  tbe  Legislature  had  tbe 
power  to  do  the  on^  we  see  no  reason  why  it 
could  not  do  the  other.  We  see  no  constitu- 
tional objection  or  prohibition  against  the 
Legislature's  providing  two  or  more  drcult 
solidtors.  It  It  see  fit,  and  providing  that 
<me  of  them  shall  be  tbe  chief  prosecuting  at- 
torn^. While  the  CVmstltutlMi  expressly 
provides  for  but  one  solldtor  to  the  drcnlt, 
yet  It  does  not  prohibit  the  Le^slature  from 
creating  another.  Hie  language  of  the  Con- 
stitution, as  to  the  solldtor  for  each  drcutU 
la  very  similar  to.  It  not  Identical  with,  that 
providing  tor  a  Judge  of  each  drcult;  and 
we  have  held  that  two  or  more  Judges  could 
be  provided  Cor  one  drcult  The  Legislature, 
on  two  or  more  occasions,  provided  for  two 
Judges  o£  the  Tenth  judicial  circuit,  and  the 
present  statute  provides  for  ten  judges  of  the 
Tenth,  and  for  two  or  more  Judges  of  several 
other  circuits,  Ot  course  the  passage  ot  such 
other  statutes  as  to  circuit  Judges  does  not 
make  tbe  statute  in  question  valid,  but  it  does 
show  repeated  legislative  construction  of  the 
constitutional  provisions.  And  many  were 
passed  after  decisions  ot  this  court  uphold- 
ing this  class  of  enactments.  The  language 
of  the  Constitution  as  to  circuit  Judges  la  as 
follows: 

"Except  as  otherwise  authoiixed  in  this  ar- 
ticle, the  state  shall  be  divided  into  convenient 
circuits.  For  each  drcuit  there  shall  be  chosen  a 
judge,  who  shall,  for  one  year  next  preceding  his 
election  and  during  his  continuance  In  office,  re- 
side in  the  drcult  lor  which  be  Is  deeted."  Sec- 
tion 142. 

We  have  above  set  out  the  provisions  of 

section  167  of  the  Constitution  as  to  solic- 
itors. 

If  two  or  more  Judges  can  be  provided  fo( 
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each  drcDit,  we  see  no  orauUtDtlonal  ob- 
jection to  providing  two  or  mote  boUcUozs 
for  eadi  drctdt.  To  hold  that  eadi  judicial 
drcnlt  oonld  have  bnt  one  judge  and  one 
aolidtor,  would  practically  destroy  onr  pree- 
mt  Judicial  i^Btem.  Several  of  these  stat- 
Dtefl  have  been  recently  conatmed,  to  the 
upholding  of  the  eyatem  to  the  extent  that  it 
la  tnTCdved  by  tlila  and  like  statutes;  and  we 
see  no  reason  for  declaring  the  present  stat* 
nto  nnotmstitatlonal  io  whole  or  in  any  part 
InvolTed  aa  thia  iq^KeL  We  are  oonstiained 
to  hold  that  tlie  proriso  in  qnestion  ia 
valid*  that  tt  did  not  have  the  effect  to 
deprive  the  drcnlt  solicitor  of  bis-  office, 
that  both  he  and  the  ooonty  solicitor  are 
prosecuting  officers  In  Qie  drcnit  and  conn- 
ty  In  question,  and  that  there  Is  no  con- 
stttnttoDal  Inhibition  against  makli«  the 
ooantT  solicitor  the  chief  prosecating  of- 
floer,  Dor  ag^nat  auOiorlzlng  him  to  sapW' 
viae,  direct,  and  control  Uie  prosecntiont 
provided  the  enactment  does  not  deprtve  the 
drcnit  8<Mdtor  of  all  or  substantially  all  of 
his  duties  and  powers  as  snch  soUdtor.  As 
before  stated,  It  was  expressly — and  we  hold 
oorrectly^edded  that  the  L^iMature  could 
provide  for  two  solldtors  in  the  same  cir- 
cuit; and  that  merely  providing  that  one 
shall  be  the  dilef  prosecutor,  with  auQiorlty 
to  direct  and  control  prosecutions,  does  not 
deprive  the  othra  of  his  office,  so  long  aa 
there  are  duties  and  powers  left  tor  him  to 
perf  cmn  as  sudi  solicitor,  and  this  is  express- 
ly done  in  the  same  act  whldi  makes  the 
county  BoUdtor  diief  prosecutor,  among 
whldt  Is  the  power  to  appoint  three  as- 
sistants and  deputies,  if  he  so  desires,  and 
thia  power  cannot  be  controlled  by  the  coun- 
ty soUdtor,  and  is  not  inconsistent  with  the 
county  soUdtor's  bdng  chief  prosecutor. 

[10]  The  general  provisions  in  the  Code 
(section  T781  et  al.)t  as  well  as  the  statute 
In  question,  Impose  the  duty  and  confer  the 
right  and  power  on  both  the  drcult  and  the 
county  solldtor  to  prosecute  In  the  circuit 
and  county  for  which  they  were  elected,  and 
we  do  not  see  how  the  proviso  takes  away 
this  right  from  the  drcult  soUdtor. 

The  Code  provisions,  in  connection  with 
the  provision  in  question,  with  the  act  con- 
solidating the  courts  In  Jefferson  county  In- 
to a  drcult  court  and  transferring  all  crimi- 
nal prosecutions  from  the  criminal  court  of 
Jefferson  county  Into  the  circuit  court,  and 
with  the  local  statutes  providing  for  a  coun- 
ty solldtor  for  Jefferson  county  (which  the 
proviso  In  effect  says  are  not  repealed  until 
1919),  undoubtedly  confer  the  right  and  Im- 
pose the  duty  upon  the  county  solicitor  to 
prosecute  In  the  drcult  court  until  1919. 

These  and  other  reasons  lead  us  to  hold 
that  the  proviso  In  question  must  be  con- 
strued to  make  the  county  solldtor  of  Jef- 
ferson the  chief  prosecutor  of  criminal  cases, 
in  the  drcult  court  untU  January,  1919. 
First,  the  proviso  says  in  terms,  that  he  is 
to  be  the  "dilef  prosecuting  officer  of  the 


eamty,'^  The  statute,  as  a  whdiew  mm  deal- 
ing with  the  subject  of  solidtoca  or  prosecut- 
ing officers  for  the  entire  state.  At  that  time 
a  statute  had  been  passed  coosoUdatinc  all 
the  courts  of  record  of  the  state,  wltb  aome 
exceptitms,  into  drcult  courts. .  The  local 
statutes  for  Jefferson  county  and  the  Tenth 
drcult,  whidi  were  tme  and  the  same  In 
territory,  whldi  provided  proaecutions  of 
criminal  cases  In  that  circuit  and  territory, 
provided  that  the  countr  aolidtor  and  the 
drcult  sdlldtor  both  should  prosecute  fn  the 
criminal  court,  the  county  aolidtor  as  ^ef 
and  the  drcult  soUdtor  as  assistant;  but 
few,  if  any,  criminal  cases  were  brooglit  or 
prosecuted  In  the  drcult  court;  but  la  Jait- 
uary.  1817,  all  of  these  courts  In  wUdk  the 
diief,  in  number  and  Importance,  of  criminal 
cases  were  brought  and  ^tnecnted  wore  to 
pass  out  of  existence,  and  the  work  whs 
thereafter  to  be  done  in  the  drcult  coait,  tor 
which  ten  Judges  were  provided,  two  of 
whom  were  to  preside  over  criminal  mat- 
ters, and  all  these  criminal  cases  were  to  be 
transferred  to  the  drcnit  court 

Surely  the  Legislature  would  not  bave 
said  that  the  county  solicitor  should  con- 
tinue to  be  the  chl^  proseeuUng  officer  for 
the  ooun^  of  Jefferson,  If  It  was  not  Intend- 
ed that  he  should  prosecute  In  the  court  Into 
which  all  of  the  thai  pending  cases  were  to 
be  transferred  and  subsequent  ones  were  to 
be  brou^t  O^iere  would  be  no  work  for  him 
to  do,  nor  duties  to  perform,  except  In  sucli 
petty  cases  as  might  be  brought  In  the  Inferi- 
or court  We  therefore  feel  no  hesitancy  in 
holding  ttuit  this  proviso,  If  valid,  enjoined 
the  duly  upon  the  county  solldtor  to  prose- 
cute In  the  drcult  court  after  January,  1»17. 
and  until  January,  1919,  as  he  lutd  thereto- 
fore done  In  the  criminal  court  which  was 
absorbed  and  consolidated  in  the  circuit 
court.  If  the  Legislature  had  not  meant  this, 
they  would  have  said  so,  aa  they  did,  touch- 
ing solldtors  in  other  counties  dealt  with  In 
the  same  act 

It  Is  agreed  by  conned  for  appellant  that 
the  local  acte  tor  Jefferson  county  undo- 
which  the  county  solldtor  claims  to  exerdse 
his  same  power  and  discbarge  his  same  du- 
ties as  prosecuting  officer  for  the  county  did 
authorize,  or  enjoin  the  duty  upon,  the  coun- 
ty solicitor  to  appear  In  or  prosecute  cases 
in  the  drcnlt  court  It  is  true  tliat  none  of 
these  local  laws,  so  far  as  we  find,  did  ex- 
pressly authorize  or  direct  that  the  conaty 
solldtor  should  prosecute  in  the  drcult  court; 
but.  as  we  have  shown,  sudi  a  provision  was 
useless,  because  there  were  few,  If  any,  crim- 
inal proceedings  in  the  drcult  court,  in  con- 
sequence of  whldi  fact  the  drcult  solldtor 
was  directed  to  assist  the  county  solldtor  in 
prosecutions;  and  these  local  stotutes  were 
not  then,  and  are  not  now,  the  sole  reposi- 
tory of  authority  over  the  functions  and  du- 
ties of  the  county  solldtor.  The  general  re- 
pository of  sudi  authority — authority  over 
the  duties  and  Jurisdiction  of  all  soUdtois — 
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is  to  be  fonnd  In  Ow  Orlmliua  Code  (yot  8, 
e.  281,  SI  T778-7804).  Section  7781  of  tbe 
Code  expressly  nukes  It  tbe  dnty  of  all  conn- 
t7  Bolldton,  as  wdl  as  of  drcnlt  soUdtora, 
to  proaecnte  all  criminal  cases  in  the  dr- 
cnlt coort,  at  both  gmeral  and  spedal  terms, 
and  piOTldea  a  penalty  for  tallnre  to  attend 
■pedal  terms  bad  tor  the  trial  of  criminal 
oflEenses.  It  also  reauliea  both  drcnlt  and 
oonntj  soUdtcHra  to  prosecnte,  or  defend,  all 
dTil  actlona  In  the  droitt,  m  d^  court,  in 
wtaldi  ttte  state  Is  Interested.  The  coatitj 
■oUdtor  la  a  conn^  officer,  expressly  au- 
thorised and  recognised  by  the  GonstltatloD, 
though  one  not  required,  as  are  circuit  solicit- 
ors. 

As  was  said  In  Lnak's  Case,  supra,  the 
object  and  purpose  of  the  proviso  to  section 
167  of  the  GonsUtntlon,  as  to  county  aolldt 
on,  was  to  remove  any  doubt  as  to  the  right 
or  power  of  the  Le^^talatnre  to  transtte  any 
of  the  duties  of  the  circuit  solicitor  to  any 
other  officer,  or.  In  other  words,  to  permit 
any  county  solldtor  to  be  anflawlaed  to 
prosecnte  In  the  drcnlt  oonits,  othnrwlse, 
the  ooort  denuxistrated,  that  proviso  as  to 
Gouniy  solldtors  would  perform  no  office; 
Uiat  befbre  the  nOapaost  ot  the  proviso,  there 
was,  and  conld  be,  no  doubt  as  to  the  power 
of  the  L^lslature  to  provide  sndi  a  county 
officer,  and  to  autlunlze  or  require  him  to 
prosecnte  in  the  county  courts,  for  snch  had 
been  done  from  time  immemorial.  So  there 
could  be  no  doubt  that  at  the  passage  at  the 
Bollcttor^  billt  both  the  drcuit  solldtor  and 
the  county  solldtor  had  both  constitutional 
and  statutory  warrant  to  prosecnte  crimes 
In  all  the  courts  of  Jefferson  conn^  In  which 
crimes  were  prosecuted,  and  this  statutory 
antbority  by  virtue  of  aection  7781  of  the 
Code.  This  section  applies  to  both  officers, 
and  does  not  attempt  to  limit  either  to  any 
given  court  in  which  crimes  are  prosecuted, 
though  it  does,  as  to  dvU  (Ases,  limit  both 
to  the  dty  court  and  the  drcuit  court. 

We  are  of  the  <vinl(m  that  it  was  not  the 
intention  to  take  from  either  of  the  present 
officers  the  rights,  powers,  or  duties  confer- 
red and  Imposed,  to  prosecute  In  the  drcuit 
court  until  1919.  It  Is  merely  provided  that 
until  1919  the  county  solicitor  shall  be  the 
chief  prosecutor  for  the  county,  just  as  be 
was  at  the  passage  of  the  act ;  and  It  Is  ex- 
pressly provided  that  until  1919  he  shall 
continue  to  exercise  the  some  powers  which 
be  was  then  exerddng.  Ndther  did  this 
proviso  take  from  the  drcnlt  st^idtor  any  of 
the  powers  or  rights  which  be  then  had,  un- 
less it  bad  the  effect  to  place  iiim  under  the 
supervision  and  cmitnri  of  the  county  sdldt- 
or,  in  the  drcnlt  court,  as  he  had  thexeto- 
fore  been.  In  tiie  criminal  court  Tedinlcally 
isieaklng,  this  change  was  probably  effected 
by  the  proviso;  hut  practically  the  proviso 
wrought  no  material  change^ 

We  therefore  hold  that  both  ttw  drcnlt 
solldtor,  Tate^  and  the  county  solldtor. 


Black,  are  authorised  to  prosecute  criminal 
cases  In  the  drcuit  court  for  Jefferson  coun- 
ty—the Tenth  Jodldal  drcuit— until  1919; 
that  the  county  solldtor  is  made  chief  prose- 
cutor for  the  county  of  Jefferson,  which  In- 
dudes  aU  of  the  Tenttt  drcnlt,  and  also  for 
the  drcnlt  court  provided  tor  that  drcuit ; 
and  tikat,  because  the  provlao  of  section  10  ot 
the  act  in  Questltm,  together  with  section 
7781  of  the  Orlndnal  Code,  authorises  the 
county  sdldtor  to  prosecnte  In  such  drcuit 
court ;  that  making  the  oonnty  aolldtor  diitf 
prosecutor  does  not  deprive  the  circuit  stdldt- ' 
or  (tf  bis  office,  and  hi  not  sobject  to  any 
other  cmuUtutioial  <d)]ectU»;  that  tin  dr^ 
cult  soUdtor  now  has  the  right  and  power  to 
appoint  deputy  aoUdtors,  aa  la  authorised  by 
section  6  of  tiie  act  of  S^^tember  2S,  1916  (p^ 
817);  that  sncb  depntlaa,  when  so  appointed 
by  the  drcnlt  solldtor,  have  the  right  to 
prosecute  criminal  cases  In  the  drcuit  court, 
as  is  provided  In  that  ac^  and  are  subject 
to  the  orders  and  directions  of  the  drcuit 
and  county  solldtors.  as  Is  authorised  by  the 
act.  and  by  such  other  general  acts  relating 
to  d^uty  solldtors  as  are  not  In  cfmfllct 
with  the  act  of  September  25,  1915,  which 
provides  for  thdr  appointment 

[11,12]  We  further  hold  that  the  county 
soUdtor  has  all  the  right  and  power  to  ap- 
point or  obtain,  assistants  and  assistance, 
which  he  lawfully  had  under  the  provlslous 
of  the  local  laws  of  Jefferson  county  in 
force  when  the  general  solldtors*  bill  vras 
passed  (September  25,  1915),  and  may  con- 
tinue to  exerdse  such  powers  until  1919; 
that  abolishing  the  courts  in  which  he  and 
his  asslstante  had  thraetofore  prosecuted 
cases  did  not  take  away  the  powers  or  rights 
of  the  county  solldtor  or  his  assistants — they 
not  being  officers  of  the 'court  so  abated — and 
that  his  office  was  not  abolished  by  the 
abolishing  of  some  or  all  of  the  courts  In 
whidi  he  prosecuted;  that  his  asdstante  were 
not  officers  of  any  kind,  the  taw  aothorialng 
thdr  appointment  fixing  no  terms,  and  no 
compensatbm  except  sndi  as  might  be  agreed 
upon  between  them  and  the  solldtor;  that 
the  county  soUdtor  can  appoint  them  for 
as  l<Hig,  or  for  as  short  a  time  as  he  may  de- 
sire, limited  only  by  his  own  tenure  of  <^ce 
or  his  will;  that  be  may  also  pay  them  what- 
ever be  deems  proper,  the  law  only  providing 
a  county  fond,  out  of  which  the  compensation 
should  be  paid  on  the  order  of  the  county 
soUdtor;  that  the  county  soUdtor  Is  not 
obUged  to  employ  any  assistants  or  assist- 
ance^ the  law  leaving  tills  to  bis  discretion. 

[19]  There  Is,  therefore,  this  difference  b^ 
tween  the  assistants  which  the  circuit  soUdt- 
or appoints,  and  those  anwlntod  by  the 
county  solldtor:  The  former  are  made  offi- 
cers, while  the  lattfflr  are  not;  but  the  pro- 
priety  or  necessity  of  appointing  any  or  aU 
aulhorlaed  law  la  left  in  both  instanoes  to 
the  (^Bcer  authorised  to  anKdnt  WhethM 
this  is  wise  or  unwise  legl8lati<m,  of  ooorse. 
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Is  not  for  ttw  coarta,  bat  Is  the  respnudblUty 
of  the  Legislators  Pettier  the  drcnlt  or 
tbe  ^mnty  will  have  too  many,  or  too  tew. 
assistant  solicitors,  Is  of  coarse  in  a  measaie 
left  to  tbe  discretion  of  the  appointing  power, 
as  well  as  tbe  matter  of  the  diaractar  or 
eOUAeacy  of  the  appointees.  Upon  tbe  pro- 
priety of  sadi  legislation  the  coart  cannot 
and  does  not  pass. 

There  are  quite  a  number  of  qieclflc  objeo- 
tlona  nrged  to  the  constltnticHiallty  of  seciloc 
10  of  the  act  of  September  26,  191S,  as  well 
OS  separate  ones  to  the  prorlso  of  that  sec- 
tion, and  also  spedflc  obJectloDS  to  some  of 
the  local  laws  of  Jefferson  coonty  ctmferrlng 
powers  and  authorities  ap<m  the  county  so- 
licitor; mdi  as,  that  secUm  45  of  the  Conatl- 
tntlon  was  violated  In  their  attempted  enact- 
ment, and  that  section  10  and  the  pro  vision 
were  in  ect  pas^ng  a  local  law  In  Tlidatlon 
of  our  Constttetlon  as  to  the  passage  of  lo- 
cal laws. 

Neither  these  questions  nor  the  arguments 
relating  to  them  have  been  overlooked;  but 
it  would  extend  the  opinion  to  too  great 
length  to  treat  them  s^rately.  Suffice  to 
say.  we  find  no  constltational  objection  arc- 
ed, to  be  well  tak^ 

It  therefore  results  that  tbe  appeal  In  tbe 
quo  warranto  iwoceeding  Is  affirmed,  and 
that  the  aiyllcatlons  for  mandamus  are  de- 
nied. 

ANDERSON,  a  J.,  and  MeCI^LLAN, 
OABDNBat,  and  THOMAS,  JJ.,  concur. 
SOMSBVILLE^  J.,  concurs  In  conclusion. 
SATBB,  dissents. 

(15  AU.  Amf'  MI)  """^ 

NOBBIS  T.  SXATE.   (8  Dlv.  217.) 
(Court  of  Appeals  of  Alabama.   F«b.  6i  1017.) 

1.  CUUINAL  Law  «=»749— SSIfTENOK. 

questioD  of  proper  puni^hmeDt  within 
statutory  limitatioiis  after  conviction  Is  a  mat- 
ter for  the  court. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  1723.] 

2.  CaniiifAi,  Law  «=»967(1)— New  TaiAif- 
Gaotrnns— AiTZDAviTS  or  Juboeb— Anuissi- 

BILITT. 

An  affidavit  of  a  juror  is  not  adoiistfble  to 
impeach  the  verdict  Ml  motion  for  new  trial 
after  conviction. 

[Bd.  Note.— For  other  cas«8,  see  Criminal 
Jjaw,  Cent  Dig.  1  2892.1 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty; A.  E.  Gamble,  Judge. 

Charlie  Norris  was  convicted  of  an  offense, 
and  appeals.  Affirmed. 

R.  Alston  Jones,  of  Montgomery,  and  B.  L. 
Goldsmith,  of  Hayneville,  for  appellant.  W. 
L.  Martin,  Atty.  Gen.,  and  P.  W.  Turner, 
Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  [1,2]  The  motion  to  set 
aside  tiie  verdict  and  grant  the  defendant 
a  new  trial  was  properly  overruled  by  the 


trial  oonrt  No  evidence  was  Ottered  In  sub- 
stantiation of  any  ground  set  out  except  by 
the  affidavit  of  a  ioryman  nndertaUng  to 
Impeach  the  verdict  as  having  been  rendered 
on  an  understanding  between  tbe  members 
of  the  jury  as  to  tbi6  ponlsbmrait  that  would 
be  imposed  that  was  not  carried  out  The 
qnestltm  of  the  proper  punishment  wlQiln 
rtatutory  Umltatlona  was  a  matter  fi>r  tiw 
court  The  court  was  right  In  not  consider- 
ing the  affidavit  seeking  to  Impeach  the  ver^ 
diet  An  affidavit  of  a  jam  is  not  admissi- 
ble In  this  state,  under  the  rulings  of  the 
Supreme  Court,  for  the  purpose  of  fanpeadk- 
Ing  the  verdict  on  niotl<»  for  a  new  trial 
Birming^m  By.,  L.  &  P.  Co.  v.  Moore,  148 
Ala.  116,  42  South.  1024.  and  cases  collected 
and  dted  on  page  ISO;  Continental  Casualty 
Co.  Ogbnm,  180  Ala.  898,  408,  64  South. 
619. 

The  rulings  of  tbe  trial  court  on  the  evi- 
dence are  free  from  error  that  woold  au- 
thorise a  reversal,  and  do  not,  we  think,  re- 
quire discussion  to  demcHistrate  tbi^  free- 
dom from  reversible  error. 

An  examination  of  the  entire  record  does 
not  disclose  prejudicial  error  in  the  rollngs 
of  the  court  btiow,  and  an  affirmance  of  the 
judgment  of  convl<Mon  is  ordered. 

Affirmed. 

BBICKBN,  J.,  not  alttinc 


OS  Ala.  App.  568) 
BROWN  T.  STATE.    (4  IMv.  475.) 
(Court  of  Appeals  of  Alabama.   Feb.  0.  1017.) 

1.  CaniiNAi.  Law  «=9'^(3)  —  TbiaIt— Pbov- 
iNCE  of  Jury— Weight  or  Bvidbnci. 

Under  Code  1007,  f  S862.  pnAibltIng  the 
court  from  charging  on  effect  of  evidence,  unless 
required  to  do  so  by  a  party,  and  section  &3Gi, 
requiring  charges  moved  for  by  either  party  to 
be  in  writing,  an  oral  general  affirmative  charge 
in  behalf  of  the  state  ^ven  on  oral  request  m- 
ing  a  charge  ml  Hie  dnct  of  the  eviduioab  was 
erroneous. 

[Bd.  Note.— For  other  cases,  see  Crimlnsl 
Law,  Cent  Dig.  {{  1728,  1720.] 

2.  CazinNAi.  Law  ^=>747— Tbial— Pboviitce 
or  JnaT— Weight  of  Evidbnoe. 

A  general  affirmative  charge  cannot  be  giv- 
en in  favor  of  the  state  where  the  testimony  <A 
defendant  and  his  wife  makes  a  material  con- 
flict in  the  evidence,  in  which  case  it  is  for  the 
jury  to  determine  the  wdgbt  U  the  evidence. 

[EAi  Mote.— For  othw  casB%  see  Criminal 
L^w,  Cent  IHg.  S8  1714,  mTJ 

Appeal  from  Law  Oonrt,  Pike  County;  T. 
Lw  Bomm,  Judge. 

William  T.  Brown  was  convicted  otf  an 
offense,  and  be  appeals.  Beversed  and  re- 
manded. 

W.  E.  Griffin,  of  Troy,  for  appellant  W. 
L.  Martin,  Atty.  Oen.,  and  P.  W.  Tomer. 
Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  The  complaint  on  which 
the  defendant  was  tried  charged  tbe  defend- 
ant In  three  difCerent  counts  with  violations 
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of  tbe  prohibition  laws.  It  affirmatively  ap- 
pears from  tbe  recitals  In  tbe  record  that 
tbe  court,  at  tbe  oral  request  of  tbe  state's 
counsel,  orally  gave  tbe  Jury  tbe  general 
affirmatlTe  cbarge  In  behalf  of  tbe  state  on 
each  count  of  the  complaint.  To  this  action 
of  the  court  an  exception  was  duly  reserved 
by  tbe  defendant  . 

[1]  The  court  is  not  permitted,  under  the 
statute  law  of  this  state,  to  cbarge  upon  the 
effect  of  tbe  evidence,  unless  required  to. 
do  so  by  one  of  tbe  parties  (Code  1907,  f 
6362),  and  cbarges  moved  for,  or  required  to 
be  ^ven,  by  either  party,  must  be  in  writ- 
ing (Code  1907,  |  5364).  The  court's  oral 
cbarge,  not  given  on  written  request,  was  a 
charge  on  the  effect  of  the  evidence  and  er- 
nmeous.  Code  1907.  SI  6362.  6394 ;  Fidelity 
&  Dep.  Co..  etc  T.  Art  Metal,  etc.,  Co.,  162 
Ala.  323,  327,  50  South.  186. 

[2]  If  tbe  tnstraction  bad  been  duly  and 
properljy ,  requested  In  writing,  onder  tbe 
evidence  on  the  trial,  it  could  not  have  been 
properly  given,  as  the  evidence  given  by  tbe 
defendant  and  bis  wife,  as  well  as  other 
witnesses  Introduced  in  behalf  of  tbe  defend- 
ant, made  a  material  conflict  in  tbe  evidence 
08  to  the  gnilt  of  the  defendant  of  tbe  offens- 
es charged  against  him,  and  it  was  for  tbe 
Jnry  and  not  the  court  to  determine  tbe 
weight  to  be  accorded  this  evidotce,  and 
pass,  upon  its  sufficiency  or  &ilnre  to  over- 
come the  prima  facie  case  made  out  by  the 
state's  evidence.  See  King  t.  State,  151 
Ala.  12.  44  South.  200;  Brewer  State.  113 
Ala.  106,  21  South.  355:  Wright  t.  State, 
156  Ala.  108.  47  South.  201. 

Reversed  and  remanded. 

(IB  Ala.  App.  704)        '  " 

HEABIL  V.  STATE.    (7  IMv.  418.) 

(Court  of  Appeals  of  Alabama.   Feb.  10,  1917.) 

CamiNAL  Law  «s>l002(4)— Afral  and  Eb- 
■OB—Bzu.  or  Eyoeptioiib— Tna  its  Fil- 
ing. 

In  a  criminal  case,  a  bill  of  ezceptl<mB,  not 
presented  to  tbe  trial  judge  for  signature  within 
the  90  days  required  by  law,  will  be  stricken 
on  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w,  Cent  Dig.  {{  2847-2849.  2851.] 

Appeal  from  City  Court  of  Oadsden ;  James 
A.  Bilbro.  Judge. 

Ernest  Hearll  alias,  etc.,  was  convicted  of 
crime,  and  he  animals.  Affirmed. 

Thomas  H.  Stephens  and  J.  D.  OUes.  both 
of  Gadsden,  for  appellant  W.  L.  UartlJ), 
Atty.  <ien.,  for  the  State. 

BBICKEN,  J.  On  motion  of  tbe  Attorney 
General,  it  Is  ordered  that  tbe  bill  of  excep- 
tions in  this  case  be  stricken  because  not 
presented  to  the  trial  Judge  for  signature 
within  tbe  90  days  required  by  law. 

No  error  appei^rlng  on  tbe  record,  tbe  judg- 
ment appealed  from  Is  affirmed. 

Affirmed.. 


(IS  Ala.  App.  SO) 
JAMES  V.  STATE.    (3  Div.  264.) 
(C^urt  of  Appeals  of  Alabama.   Feb.  6,  1817.) 

1.  Beceivino  Stolen  Goods  «s38(4)-rEvi- 
DENCE— Weight. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, to  sustain  a  conviction,  it  must  be  abown 
beyond  a  reasonable  doubt  that  the  property 
in  QQestion  had  been  feloniously  taken  and  car- 
ried away,  and  that  the  defendant  did  buy.  re- 
ceive, ctmceal,  or  aid  In  concealing  the  identical 
property  knowing  that  it  bad  been  stolen,  etc 

[Ed.  Note.— For  other  cases,  see  Beceiving 
Stolen  Goods,  Cent  Dig.  g  18.] 

2.  Bbckivino  Stolen  Qood»  «=»8(3)  —  Evi- 
dence—Sufficiehcy. 

In  a  prosecution  for  receiving  stolen  proper- 
ty, evidence  hM  insufSdent  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Beceivmg 
Stolen  Goods,  Cent  Dig.  SS  H-] 

3.  Rbceivinq  Stolen  Goods  *=>9(1)  —  Bvi- 

DBNCE— AtTIBHATJVE  CHABOB. 

In  a  prosecution  for  receiving  stolen  prop- 
erty, where  there  was  no  evidence  of  the  corpus 
delicti,  the  court  was  in  error  in  refusing  a 
written  request  for  the  affirmative  charge. 

[Ed.  Note.— For  other  cases,  see  BacdvlBg 
Stolen  Goods,  Cent  Dig.  {  19.1 

Appeal  from  (Sty  Court  «£  Uontgomery; 
Gaston  Gnnter,  Jn^e. 

Will  James  was  convicted  of  tecavlng 
stolen  pEOperty.  and  be  aK>eala.  Reversed 
and  remanded. 

Wm.  B.  Brassell,  of  Montgomery,  for  ap- 
pellant W.  U  Martin.  Atty.  Gen.,  and  P. 
W.  Tamer,  Aast  Atty.  Gen.,  for  tlie  State, 

BBICKEN,  J.  The  Indictment  In  this  case 
contained  two  counts ;  one  for  grand  larceny, 
and  the  other  for  buying,  rec^vlng,  conceal- 
ing, or  aiding  in  tbe  cwcealing.  of  st<^en 
property,  tbe  prt^rty  alleged  In  each  count 
of  tbe  Indictment  being  a  cow  belonging  to 
one  Bill  McEee.  On  tbe  trial  of  the  case, 
tbe  defendant,  ^Vlll  James,  was  convicted  by 
tbe  verdict  of  the  jnry  as  f<^wa:  "We,  the 
Jury,  And  the  defendant  not  guilty  on  the 
first  count."  "We,  the  Jury,  find  the  defend- 
ant gailty  of  reoelvlng  stolen  propwt?  as 
charged  in  the  second  count** 

[1,2]  Tbe  proportions  of  law  Involved  In 
this  case  are  too  well  settled  to  require  dis- 
cussion here.  Before  the  judgment  of  con- 
viction could  be  properly  had,  the  evidence 
must  have  shown:  First  that  tbe  cow  Id 
question  had  been  felonious  taken  and  car- 
ried away,  and  the  evidence  must  have  shown 
this  fact  beyond  a  reasonable  doubt ;  second, 
that  the  defendant  did  buy.  receive,  conceal, 
or  aid  In  concealing,  this  identical  cow.  know- 
ing that  It  bad  been  stolen,  ^c.  These  facts 
must  also  have  been  shown  by  the  evidence 
beyond  a  reasonable  doubt  We  are  con- 
strained to  say, that  after  a  careful  study  of 
the  entire  record,  we  are  unable  to  find  any 
evidence  to  sustain  either  of  the  propositions. 
First,  there  is  no  evidence  on  the  part  of  any 
witness  that  the  cow  of  BUI  UcKee  had  been 
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stolen;  and,  seccmd,  no  evidence  of  any  na- 
ture to  show  that  the  defendant  had  receiv- 
ed any  oow  from  any  one,  or  tliat  he  con- 
cealed, or  aided  in  concealing,  the  cow  In 
question,  knowing  that  It  was  stolen.  JeCC- 
iles  T.  State.  7  Ala.  App.  144,  62  South.  270. 

[S]  There  was  no  evidence  proving  or  tend- 
ing to  prove  the  corpus  delicti  and  the  court 
was  In  error  in  refui^ng  the  affirmative  charge 
requested  by  the  defendant  in  writing.  For 
this  error  the  Judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded. 

Berersed  and  remanded. 


(15  Ala.  App.  B71) 

Bk  parte  McMILLAN  et  sL    (1  Div.  225.) 
(Court  of  Appeals  of  Alabama.   Feb.  6,  1917.) 

1.  Evidence  €=»48— Judiciai.  Notice— Acts 
or  THE  Fedebal  Govbbkuent. 

The  court  judicially  knows  that  about  June 
IS,  1916,  the  President  of  the  United  States 
called  for  the  mobilization  of  the  National 
Guard  of  the  United  States  on  the  Mexican  bor- 
der, and  that  nnder  a  resolution  of  the  federal 
Congress  passed  July  1,  1916  (Act  July  1.  1916, 
c.  211,  39  Stat.  339),  the  President  was  author^ 
ized  to,  and  did,  draft  into  the  military  serv- 
ice of  the  United  States,  nnder  the  provisions 
of  the  National  Defense  Act  June  3,  1916,  c. 
134,  39  Stat  166,  the  organized  militia  of  the 
state  of  Alabama,  and  that  under  the  provisions 
of  such  act  of  Congress,  from  such  date  the 
members  of  the  National  Guard  of  Alabama  are 
discharged  from  militia  service  for  tiie  state, 
and  are  subject  to  the  laws  and  regulations  of 
the  Army  of  the  United  States,  as  far  as  appli- 
cable to  the  volunteer  army,  and  in  conformity 
to  the  above-mentioned  proviBions,  Company  M 
of  the  First  Regiment  of  the  Alabama  National 
Gaard  was  transferred,  as  a  part  of  the  volun- 
teer forces  of  the  United  States,  to  the  Mexican 
border,  and  its  members  are  now  outside  of  the 
jprisdlction  of  the  state  courts  snd  on  the  bor- 
der as  members  of  the  volunteer  army  of  the 
United  States,  subject  only  to  the  commands  of 
the  officers  of  the  United  States  government  and 
federal  authorities. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  70.} 

2.  Habeas  Corpus  e=>42  —  JnaisDionoir  or 
State  Coubtb— Pebsons  Held  bt  Authorx- 
TT  or  Laws  of  Uhiteo  States. 

In  view  of  Reirulations  for  United  States 
Army,  art  72,  which  is  the  law  of  the  land,  the 
state  courts  have  no  authority  to  grant  a  writ 
of  habeas  corpus  for  the  discharge  of  members 
of  the  state  militia  which  has  been  drafted  into 
the  military  service  of  the  United  States  under 
the  National  E>efenBe  Act 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  H  40-42.] 

8.  Habeas  Corpus  <^113(2)— Review— Moot 

Caqe. 

'  Where  members  of  the  state  National  Guard 
had  been  drafted  into  the  military  service  of  the 
United  States,  under  the  National  Defense  Act, 
and  hence  are  beyond  the  jurisdiction  of  state 
courts,  the  appellate  court  will^ot  consider  l^e 
question  whether  they  were  properly  mustered 
into  the  service  ot  the  state,  as  the  case  has  be- 
come a  moot  case,  and  the  courts  will  decline  to 
pass  upon  appeals  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  103.] 


Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Petition  by  W.  F.  McMiUau  and  others  for 
a  writ  of  habeas  corpus.  From  a  decree  of 
the  chancery  court  dismissing  the  petition, 
the  petitioners  appeaL  Writ  denied,  and  bj^ 
peal  dismissed. 

Oranade  ft  Granade,  of  Obatom,  for  app^- 
lants.  W.  L.  Martin,  Atty.  Gen.,  and 
Lawrence  E.  Brown,  Aast.  Atty.  Gen.,  for  ^ 
peilee. 

PEr.,HAM,  P.  J.  TbSa  la  an  appeal  from  a 
decree  of  the  chancery  court  of  MoUle,  dis- 
missing the  petition  of  aroeUanta  for  habeas 
corpus  to  secure  a  release  of  the  itetltloners 
from  the  custody  of  the  captain  of  Ctmipany 
M,  First  Begtment,  of  the  Alabama  National 
Guard,  on  the  ground  that  the  petitioners 
were  not  regularly  and  properly  mustered 
into  the  service  of  the  state  as  members  of 
the  Alabama  National  Guard. 

[1]  The  court  Judicially  knows  tiiat  on  or 
about  the  18th  day  of  June,  1816,  the  Presi- 
dent of  the  United  States  called  for  the 
mobtlUation  of  the  National  Gnard  of  the 
United  States  on  the  Mexican  border.  The 
court  also  Judicially  knows  that  under  a 
resolution  of  the  federal  Congress  passed 
July  1,  1916,  the  President  was  authorized 
to,  and  did,  draft  Into  the  military  service 
of  the  United  States,  under  the  provisions  of 
what  is  kno^vn  as  the  National  Defense  Act 
(approved  June  3, 1916),  the  organized  militia 
of  the  state  of  Alabama ;  and  that  under  the 
provisions  of  said  act  of  Congress,  from  the 
said  date  of  being  drafted,  the  members  of 
the  National  Goard  of  Alabama  stand,  and 
are,  discharged  from  miUtla  service  for  the 
state,  and  are  subject  to  the  laws  and  regula- 
tions of  the  Army  of  the  United  States,  as 
far  as  applicable  to  the  volunteer  army.  The 
court  further  judl(^ly  knows  that.  In  con- 
formity to  the  above-mentioned  provisions. 
Company  M  of  the  First  Regiment  of  the 
Alabama  National  Guard  was,  several 
months  ago,  transferred,  as  a  part  of  the 
volunteer  forces  of  the  United  States,  to  the 
Mexican  Iwrder  for  service,  and  as  such  Its 
memt)ers  are  now  outside  of  the  Jurisdiction 
of  the  state  courts  on  the  border  as  members 
of  the  volunteer  army  of  the  United  States 
performing  duties  as  such,  and  subject  only 
to  the  commands  of  the  officers  of  the  United 
States  government,  and  federal  authorities. 

12, 3]  The  rules  and  regulations  of  the 
United  States  Army  are  the  law  of  the  land 
(Root  V.  Stevenson,  24  Ind.  115) ;  and,  what- 
ever authority  the  state  courts  have  nnder 
state  law^s  to  grant  writs  of  habeas  corpus, 
it  does  not  apply  to  discharge  from  custody 
of  persons  held  by  authority  of  the  laws  of 
the  United  States.  Regulations  for  U.  S. 
Army,  art  LXXII;  In  re  Royal,  117  U.  S. 
241,  6  Sup.  Ct  734.  29  L.  Ed.  868. 

The  following  authorities  will  be  found  to 
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support  our  boldlng  of  wbat  ttie  court  may 
take  Judicial  knowledge:  M.  &  a  H.  R.  Oa 
T.  Brombers,  Adm'r.  141  Ala.  258,  282,  37 
Sonth.  396;  L.  &  N.  R.  K.  Co.  t.  Holland,  173 
Ala.  600,  55  South.  lOOl ;  Ensley  v.  Simpson, 
166  Ala.  388,  62  Sontb.  61;  Drake,  Ex'r,  t. 
Lady  Bnsley,  etc.,  Co.,  102  Ala.  001.  606.  14 
Sonth.  749, 24  L.  B.  A.  64,  48  Am.  St.  Rep.  77 ; 
Clifton  Iron  Co.  v.  Dye,  87  Ala.  468,  471,.  6 
Sonth.  192;  WaU  r.  State,  78  Ala.  417,  418; 
Gordon,  Rankin  &  Co.  v.  Tweedy,  74  Ala.  282, 
287,  49  Am.  Rep.  813. 

From  wbat  we  have  said  It  wUl  be  seen 
that  there  le  no  necessity  for  tblB  conrt  to 
enter  into  a  consideration,  and  reach  a  de- 
termlnatlim,  on  the  qnestlon  sought  to  be 
presented,  as  the  case  has  become  a  moot 
case,  and  the  writ  must  be  denied.  Ex  parte 
Perryman,  168  Ala.  625,  46  South.  866.  Ap- 
pelate courts  win  never  consider  moot  cases, 
for  the  reason  that  no  end  could  be  ac- 
complished by  any  Judgment  rendered,  and 
the  court  will  decline  to  pass  upon  appeals  In 
BTieh  cases.  Montgomery  County  et  aL  v. 
Montgomery  Traction  Co..  140  Ala.  458,  87 
South.  20a 

Writ  denied  and  appeal  dlamlaaed. 


05  Ala.  App.  £78) 

BLACK  y.  WILLIAMSON  &  YOUNG. 
(4  Div.  473.) 
<Coart  of  Appeals  of  Alabama.   Feb.  10,  1917.) 
JUDOMKNT  ^126(1)  —  DkFADOT  JUDaKKHT  — 

Pboot  of  Cause  ot  AcnoH. 
In  an  action  on  the  common  counts,  where 
there  was  no  indorsement  on  tiie  summoDB  or 
complaint  that  the  acconnt  soed  npon  was  veri- 
fied by  affidarit  as  required  by  Acta  1915,  p.  609, 
amending  Code  1907,  S  3970,  to  make  it  compe- 
tent erldence  of  the  correctness  of  the  accoant, 
a  default  judgment  rendered  without  showing 
a  compliance  with  the  statute,  or  the  ezecntion 
of  a  writ  of  inquiry,  or  that  there  was  on  &le  an 
itemized  statement  verified  by  a  comprtent  wit- 
ness which  would  disiwnsa  vnth  writ  of  Inqolry 
under  section  8971,  was  erroneous,  and  must  be 
reversed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 

Cent  Dig.  SS  223,  224.  228.] 

Appeal  from  Gaieva  Coontr  Oonrt;  J.  A, 
Campbell,  Judge. 

Suit  by  Drs.  Williamson  &  Young,  a  part- 
nership, against  A.  B.  Black.  Judgment  for 
Idalntiirs,  and  defoidant  ax^>eal8.  Berersed 
and  remanded. 

W.  O.  Mulk^,  of  Geneva,  for  appellant 
J.  N.  Mulllns,  of  Hartford,  for  appeUeea. 

PELHAM.  P.  J.  Hie  transcript  In  this 
case  shows  that  suit  was  brought  in  the  coun- 
ty court,  declaring  on  the  common  counts,  by 
the  appellee  partnership  against  the  appel- 
lant to  recover  a  sum  certain.  There  was  no 
Indorsement  on  the  summons  or  complaint 
that  the  account  sued  upon  was  verified  by 
atELdarit,  as  required  by  statute  to  make  It 
competent  evidence  of  the  correctness  of  the 
account.   Act  approved  S^tember  17,  1915, 


amending  section  S970  of  the  Code  of  1907 
(Acts  1916,  p.  609). 

Judgment  by  de&ult  was  rendered  against 
the  appellant,  and  the  judgment  entry  re- 
cites: 

"And  this  suit  being  based  on  an  Itemized  ver- 
ified statement  of  account  now  on  file  in  this 
courtj  and  plftiDtifls*  damages  therefore  being 
certain,  it  u  ordered  and  adjudged  that  the 
plaintifEs  have  and  reoover  of  the  defendant," 
etc. 

The  judgment  was  rradered  without  show- 
ing a  ciunpUance  with  the  statute  or  the  ex- 
ecution of  a  wilt  of  inquiry,  and  was  er- 
roneous and  must  be  reversed.  Parsons  Lum- 
ber Oo.  v.  West  Steagall  O.  ft  Bf.  Co.,  163  Ala. 
694. 50  Sonth.  1084 ;  Oreer  &  Walkw  et  al.  v. 
lilpfert  Scales  Oq.,  106  Ala.  072,  47  South. 
307.  There  is  notbing  In  fba  redtal  of  ttxe 
judgment  entry  that  would  lialrly  import  a 
finding  by  the  court  of  the  existence  at  fitets 
showing  that  there  was  aa  file  with  ttie  clerk 
of  the  court  an  itemized  tttatemeot  of  the  ac- 
count sued  on,  verified  by  tlie  affidavit  of  a 
comprtent  witness,  made  before  and  corUfled 
by  a  proper  officer  having  authority  under 
the  laws  ot  this  state  to  take  and  certify 
aOIdavIts,  to  bring  it  under  the  Influence  of 
those  cases  holding  that  such  recitals  in  the 
judgment  entry,  under  the  provisions  of  sec- 
tion 3971  of  the  Code,  dispense  with  the  ne- 
cessity of  a  writ  of  inquiry. 

Reversed  and  remanded. 


(U  Ala.  Ajfp-  BTi) 
AXrrBBY  V.  STATE,   a  Dir.  21&) 

(Court  of  Appeals  of  Alabama.   Feb.  6.  1917.) 

L  Cbiuhial  Law  «si829^— BirDSAi.  of  Rb- 

QUESTBD  iKSISUOTXOn— CnnS  BT  OTBXB  IN- 

BTBUCTIONS. 

Refusal  of  a  requested  instruction  is  not  er- 
roneous, where  the  subject  is  substantially  cov- 
ered by  other  portiona  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  2011.] 

2.  CanoKAL  Law  «==>786(14)— IirrrBtronoNS 

— Gbedibiutt  or  WirNEsais. 
An  instruction  in  a  larcoiy  case  that  If  cer- 
tain state  witnesses  had  been  impeached  their 
evidence  does  not  justi&  conviction  without  cor- 
roborating evidence  indicating  defendant's  guilt 
was  properly  refused  as  misleading  and  partly 
abstract  as  applied  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1784.} 

8.  OanonAL  Law  «sb7^12)— Ikstbuctzons 

— Cbsdibiutt  of  WrrNMBM. 
A  requested  Instruction  In  a  larceny  trial 
that  testimony  of  witnesses  known  to  be  un- 
worthy of  belief  or  impeached  in  any  other  man- 
ner is  Insi^ffieient,  etc..  was  pK^rly  refused 
because  allowing  the  jury  to  determine  their 
credildllty  from  matters  outside  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w,  Cent  Dig.  1 1892.] 

4.  BOBBEBT  4s»27(l)— iNSTBUOnOHB— DEFIM- 

Where  accused  was  Indicted  for  robbery  and 
convicted  of  larceny,  an  instruction  that  be  had 
.  DO  rii^t  to  commit  a  breach  of  peace  in  taking 
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the  moner.  although  his  victim  wu  not  Uwfnlly 
In  possesBion  of  it,  was  not  erroneotu. 

[Ed.  Note.— For  other  caaw.  aee  Bobbery, 
Oent  Dig.  U  88,  4a] 

S.  Indictmsnt  and  InroBiUTZON  «=>191(0)— 
Conviction  fob  Laroent  undsb  Robbebt 
Chabqi. 

Under  an  Indictment  for  robbery,  accuMd 
may  b«  convicted  of  larceny. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  |  61d.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  Ben  D.  Turner,  Judge. 

Matthew  Antrey  was  convicted  of  larceny, 
and  appeals.  Affirmed. 

The  evidence  tended  to  show  that  Matthew 
Antrey,  Frank  Smith,  and  others  were  en- 
gaged In  a  game  of  "skin,"  and  that  Matthew 
Antrey  became  broke,  and,  drawing  his  pis- 
tol, pointed  it  at  Smith's  head  and  forced 
Mm  to  lay  down  on  the  bench  near  by  (4 
in  silver,  which  defendant  took  and  carried 
away.  Defendant's  testimony  tended  to  show 
that  he  had  $4  In  his  pocket,  and  that  after 
the  game  he  went  to  sfeep,  and  while  asleep 
Smith  stole  $4  frcHn  him,  and,  on  awakening 
and  discovering  the  theft,  he  told  Smith  he 
had  better  give  up  his  money,  and  that  Smith 
gave  him  the  money;  that  be  did  not  have 
a  plstoU  and  did  not  p<^t  it  at  ills  tiead. 
The  following  diarges  were  refused  to  de- 
fendant: 

(1)  The  affirmative  diarge.  "(11)  Ym  most 
believe  beyond  a  reasonable  doubt  that  the  prop- 
erty Involved  in  the  prosecution  was  the  prop- 
erty of  Frank  Smith  before  you  can  convii:t." 

'^(E)  If  ;ou  believe  that  Frank  Smith  and  The- 
uphilus  Stallworth  bad  been  impeached  in  this 
case,  their  evidence  is  not  sufficient  to  justify  a 
connction  without  corroborating  evidence,  and 
such  corroborating  evidence,  to  avail  anything, 
must  be  facts  tending  to  snow  the  guilt  of  de- 
fendant" 

"(K)  The  testimony  <A  witnesses  for  the  pros- 
ecution, who  are  known  to  be  unworthy  of  bellet 
or  who  are  Impeached  In  any  other  manner,  is 
not  sufficient  to  justify  a  conviction  without  cor- 
roborating evidence,  and  such  corroborating 
evidence,  to  avail  anything,  must  be  facts  tend- 
ing to  show  the  guilt  of  defendant" 

Hybart  &  Biggs,  of  Monroevllle,  for  ap- 
pellant W.  li.  Martin,  Atty.  Gen.,  and  Har- 
well O.  Davla.  Asst.  Att^.  Gen^  for  the  State. 


PBLHAM,  P.  J.  Betnaed  dtarge  No.  1  re- 
quested in  bdialt  oC  the  defaidant  Cthe  gen- 
eral diarge)  was  properly  refused  as  the 
evidence  set  out  !n  the  bill  of  exceptions 
shows  that  the  question  of  tlie  defendant's 
guilt  of  the  greater  offense  dbai^ed  against 
him,  or  of  one  of  the  ta»er  offenses  included, 
was  for  the  jury. 

[1]  Chai^  No.  11  was  substantiaUy  cover- 
ed by -the  written  charges  given  at  the  re- 
quest of  the  defendant  and  the  <ffal  dtarge 
of  the  court. 

ft]  enlarge  B  Is  misleading  and  tai  part  ab- 
stract as  ax^died  to  the  facts,  and  was  weiU 
refused. 

[I]  Chai^  B  predicates  a  finding  1^  the 


Jury  on  a  knowledge  of  the  unworthlnees  of 
belief  of  witnesses  outside  of  the  evidence. 

[4]  That  part  of  the  anl  charge  of  the 
court,  to  the  efflect  that  the  defendant  has 
no  right  to  commit  a  breach  of  the  peace  in 
taking  the  money,  although  the  person  was 
not  lawfully  In  possesslcm  of  it,  was  free 
from  error.  Danxey  t.  State,  126  Ala.  IS, 
28  South.  607. 

[•]  The  court  properly  charged  the  Jury 
that  under  the  indictment  for  robbery  a  con- 
viction could  be  had  for  larceny.  Each  of 
the  leaser  offiuises  of  assault  with  intent  to 
rob,  assault,  and  battery,  simple  assault,  or 
larceny  are  Included  In  the  greater  offense. 
Rambo  t.  State.  184  AU.  tl,  82  South.  650 : 
Smith  T.  State,  11  Ala.  App.  ItSS,  6S  South. 
693. 

We  have  examined  the  whole  record,  and 
find  no  error,  or  <Aher  question  that  requires 
discussion. 

Afflrmed, 

(16  AU.  App.  no 
PILLAR  V.  STATE.   (8  DIv.  889.) 

(Court  of  Appeals  of  Alabama.   Feb.  6,  1917.) 

1.  CaniiNAL  Law  «=>386— Evidbnob— Aduis- 

SIBIXJTT. 

Facta  and  circumstances  wbidi,  when  prov- 
en, are  incapable  of  affording  any  reasonable 
presumption  or  inference  in  regard  to  the  mate- 
rial facts  are  not  adnussible  in  evidence ;  there- 
fore, in  a  prosecution  for  assault  with  intent  to 
murder,  it  was  not  erroneous  to  sustain  objec- 
tions to  questions  to  the  injured  party  as  to 
what  witnesses  had  sworn  upon  anouier  trial,  in 
a  case  before  a  justice  of  the  peace,  wbichhad 
no  connection  with  the  prosecution. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  788.  87^]^ 

2.  Homonn  «»S00(7>-Tbxai>- Jubt  Qubs- 

TI0N8. 

In  a  prosecntlon  for  assault  with  intent  to 
murder,  where  it  appeared  that  when  the  dif- 
ficulty started  accused  was  in  a  buggy  on  a 
public  road  several  miles  distant  franinis  home, 
a  charge  on  adf-defense  wixidi  explained  the  du- 
ty of  retreating  is  proper,  being  apxdieable  to 
the  evidence. 

[Bd,  Not&--For  othor  cases,  see  Eomldde. 

Oent  Dig.  f  622.] 

8.  Cbiuinaz,  Law  «=»804(6>— TaxAZi-Iirsnnio. 

TIONS. 

Where  the  conrt,  having  read  to  the  Jury 
all  the  written  charges  asked  by  defendant,  stat- 
ed that  they  were  not  to  be  taken  to  explain, 
vary,  or  contradict  the  general  charge,  but  tft 
be  taken  in  connection  with  it  the  statement 
was  not  improper  as  a  quaUficatlon  of  the  writ- 
ten charges. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1951, 1952.] 

Ai^»eal  from  Circuit  Coort,  Landwdale 
County;  C  P.  Almon,  Judge. 

Jim  Pillar,  alias  Jim  Tank,  was  convicted 
of  assault  with  Intent  to  mniiAsr,  and  bo  ap- 
peals. Affirmed. 

W.  L.  Martin.  Atty.  Gon.,  for  the  Stata 

BBICKEN,  J.  11]  The  indictment  in  this 
case  charged  the  defendant  with  the  offense 
of  assault  with  lnt«it  to  murder.   He  was 
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•convicted  as  ctuii^ed,  from  which  jadgment  of 
-conrlctlOD  the  defendant  appeals,  and  insists 
that  the  court  erred  in  sustaining  state's  ob- 
jection to  questions  propounded  to  Joe  Raln- 
■ey,  the  Injured  party,  by  defendant  These 
•queatlons  sought  to  inQulre  Into  mattere  ab- 
solutely foreign  to  the  issues  in  this  case,  and 
related  to  what  certain  witnesses  had  sworn 
upon  another  trial  and  In  a  case  tKfore  a' jus- 
tice of  the  peace,  which  case  had  no  connec- 
tion whatever  with  the  case  at  bar  and  In  no 
jnanner  related  thereto.  The  general  rule  is 
clear  and  well  defined  that  facts  and  circum- 
stances which,  when  proven,  are  Incapable  of 
-affording  any  reasonable  presumption  or  in- 
ference In  regard  to  the  material  facts  or  In- 
quiry Involved  are  not  admissible  In  evidence, 
nils  rule  is  elementary.  What  a  witness 
swore  upon  another  and  dlCFerent  trial,  and 
-whether  he  swore  the  same  thing  that  an- 
other witness  swore,  are  matters  that  are  en- 
-tirelj  foreign  to  the  issue,  and  do  not  tend  to 
stied  any  light  on  the  questions  or  Issues  in- 
volved in  this  case.  Therefore  there  was  no 
•error  In  the  court's  ruling  on  this  question. 
The  objections  Interposed  by  the  state  were 
{iroperly  sustained.  Twitty  v.  State,  168  Ala. 
SH,  63  SoDth.  308 :  Cheek  v.  State,  8  Ala.  App. 
646,  67  South.  lOS;  Wray  v.  State.  2  Ala.  App. 
139,  &7  South.  144. 

[2]  The  next  inslstmce  ot  error  Is  that  the 
'  ■oonrt,  in  charging  the  jury  on  the  law  of  seU- 
defeoBe,  referred  to  and  explained  the  ttilrd 
element  thereto,  the  question  of  retreat,  It  be- 
ing insisted  that  this  phase  of  self-defense 
was  not  Involved,  as  it  was  contended  tliat 
the  defradant  was  under  no  duty  to  retreat; 
it  being  claimed  that  the  defendant  was  at  his 
own  hom&  We  are  of  the  opinion  that  there 
is  no  merit  in  this  contention  under  the  evi- 
dence In  this  case,  fOT  without  conflict  It  was 
shown  that  the  defendant  lived  more  than  a 
mile  the  scene  at  the  difflcnlty^  and  at  the 
time  the  difficulty  started  he  was  in  a  buggy 
on  the  public  road  and  was  gt^g  from  the 
city  of  Florence,  which  was  several  miles 
distant,  to  his  home.  It  was  shown  by  the 
testimony  without  conflict  that  the  bouse 
nearest  to  the  aoaie  ot  the  difficulty  bad  been 
rented  by  the  defraidant,  and  that  his  sister, 
Delia  Sharpton,  was  living  in  it  Scone  of 
the  testimony  described  the  house  as  having 
1}een  40  feet  from  the  place  of  shooting, 
niere  Is  no  cmfllct  In  the  testimony  as  to 
the  defendant  remaining  in  tiis  buggy  all  dur- 
ing the  difficulty  In  the  public  road,  and,  fur- 
ther, the  evidence  Is  without  conflict  that  the 
defendant  shot  the  Injured  party,  Joe  Ralney, 
In  the  back,  firing  four  shots  at  him  and 
striking  him  twice.  It  was  shown  that  the 
fonr  shots  ftred  by  def^dant  were  flred  with 
great  nyddUy,  some  of  the  witnesses  express- 
ing it,  "about  as  fast  asm  pistol  could  shoot** 
There  was  some  ctmfllct  In  the  testimony  aa 
to  who  started  the  dlfflcnlty ;  but  it  wonld  ap- 
pear from  a  fair  construction  of  all  the  tes- 


timony that  both  parties  were  at  fault,  in 
bringing  on  the  difficulty,  and  that  both  par- 
ties to  the  transaction  were  more  or  less  un- 
der the  Influence  of  liquor.  There  was  testi- 
mony to  the  effect  that  defendant,  earlier  in 
the  day,  had  threatened  Ralney;  and  the 
trend  of  all  the  testimony  on  the  question  ap- 
pears to  have  shown  that  bad  feeling  existed 
between  the  parties.  '  Under  all  these  circum- 
stances, and  from  all  the  testimony  in  this 
case.  It  would  appear  that  all  these  questions 
were  properly  submitted  to  the  Jury  for  its 
consideration  and  determination,  and  the 
court  did  not  err  in  Its  rulings  in  so  doing. 

[S]  The  only  remaining  question  In  contro- 
versy as  disclosed  by  the  record  must  be  de- 
cided adversely  to  the  defendant,  for  there 
was  no  error  In  the  court's  statement  to  the 
Jury,  after  the  court's  having  read  to  the  Jury 
all  of  the  written  charges  asked  by  the  de- 
fendant, "that  the  written  charges  are  not  to 
be  taken  by  you  to  explain,  vary,  or  contra- 
dict the  general  charge  of  the  court,  but  are 
to  be  taken  In  connection  with  It"  This 
statement  by  the  court  is  not  a  qualification  of 
the  written  charges,  but  an  explanation  to  the 
jury  that  the  written  charges  were  to  be  tak- 
en in  connection  with  the  court's  oral  diarge 
as  the  law  in  the  case.  The  instructions  of 
the  court  are  not  fragmentary.  The  charge 
given  by  the  court  ex  mero  motu  and  the 
chaises  wl(lch  may  be  given  on  request  are  an 
entirety,  and  must  be  so  taken  and  construed. 
Martin  v.  State,  104  Ala.  71,  16  South.  82. 

We  find  no  MTor  In  the  record,  and  the 
judgment  of  the  court  will  be  affirmed. 

Affirmed. 

■  Ctt  Ala.  App.  579) 

GREEN  V.  STATE.   (T  Div.  421.) 
(Court  of  Appeals  of  Alabama.   Feb.  9t  1&17.) 
Indictment  xnd  IirroBiiATioir  4s9l9  —  Db- 

liUBBEBr-THINOS  OF  VAX,nB. 

In  a  prosecution  for  burglary,  an  indictment, 
foUowtng  practicAlly  Oode  IflOT,  p.  664.  form 
27,  and  reading  that  defendant,  with  intent  to 
steal,  broke  into  and  altered  the  store  of  one 
named  In  which  goods,  merchandisa,  or  dothing, 
things  of  valnej  were  kept  for  use,  sale,  or  de- 

Sosit,  was  suffieimt,  as  against  an  attack  by 
emurrer  on  the  ground  that  the  "tbtcgs  of 
value"  as  averred  or  set  out  in  the  indictment 
ia  not  disjunctively  used,  or  separated  by  the 
word  "or,''  as  related  to  the  specified  things  or 
articles  kept  for  uae,  sale,  or  deposit  since  tlie 
words,  "thines  of  value"  as  used  are  descriptive 
of  "clothing.'^ 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Informatiini,  Cent  Dig.  |  91.] 

Appeal  from  Circuit  Court  Clebume  Coun- 
ty; Hugh  D.  Merrill,  Judge. 

Charlie  Green  was  omvlcted  of  burglary, 
and  he  appeals.  Affirmed. 

Johnson  &  McHahon,  of  H^in«  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  P.  W. 
Tomer,  Asst.  Atty.  G^,  for  the  State. 

PELBAM.  P.  J.  The  Indlctmot  npmt 
which  the  defendant  was  tried  was  for  bur- 
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glary,  and  practically  fbTlows  the  code  form. 
Code  1007,  p.  664,  form  27.  Omitting  tormal 
stating  parts,  the  Indictment  reads  that: 

"Charlie  Green,  with  Intent  to  steal,  broke 
into  and  entered  tbe  store  of  W.  A.  Brown,  in 
which  goods,  merchandise,  or  clotbing,  things 
of  valne,  woe  kept  for  use,  sale,  or  deposit*^ 

The  Indictment  was  demamd  to  oo  tbe 
ground  that  the  "things  of  Talne^  as  averred 
or  set  out  In  tbe  Indictment  is  not  disjunc- 
tively used,  or  separated  by  tbe  word  "or,"  as 
related  to  tbe  apedfled  things  or  artldes  kept 
for  use,  sale  or  deposit  It  is  insisted  that 
the  indictment  Is  defective  and  subject  to 
demurrer  for.  this  leason,  and  tiiat  the  cases 
of  Hawkins  r.  State,  8  Ala.  App.  234,  62 
South.  974,  and  Aabmon  v.  State,  9  Ala.  App. 
29,  63  South,  754,  are  determinative  on  the 
proposition  favorable  to  d^todaiU*a  con- 
toition. 

Tbe  Question  at  the  suffldency  ct  tbe  in- 
dictment on  attadc  by  demurrer  was  not 
presented  in  tbe  Ashmm  Case,  supra,  and 
was  not  dealt  with  In  the  i^lnion  of  that 
case.  The  Question  there  discussed.  In  this 
connection,  was  the  restricted  meaning  that 
must  be  accorded  to  tbe  words,  **tblng8  of 
value**  in  the  connection  In  which  they  are 
used  In  an  Indictment  following  the  code 
form  for  burglary  (form  27,  p.  664  of  the 
Criminal  Code)  under  the  holding  of  the 
Supreme  Court  in  McOormick  v.  State,  141 
Ala,  75,  87  South.  877.  The  proposition  under 
consideration  In  the  Asbmon  Case  being  a 
question  of  variance  between  the  evidence 
and  the  averments,  or  charge,  as  preferred 
by  the  allegations  of  the  Indictment,  tbe  case 
is  not  In  point,  and  has  no  bearing  on  the  ques- 
tion here  as  to  the  validity  or  sufficiency  of 
the  Indictment  on  attack  by  demnrrer  in  not 
alleging  "things  of  value"  disjunctively. 

The  indictment  of  this  case  not  alleging 
"things  of  value"  In  the  alternative,  as  did 
the  Indictment  under  discussion  In  Hawkins' 
Case,  supra,  the  holding  in  that  case  is 
rather  an  authority  for  than  against  Hie 
validity  of  tbe  Indictment  as  against  the  at- 
tack made  on  It  by  demurrer  In  tbe  instant 
case.  The  holding  In  that  case  was  that  as 
the  indictment  did  allege  "things  of  value" 
In  the  alternative,  proof  could  have  been 
made  and  a  conviction  had  on  anything  of 
value  shown  to  have  been  In  the  store, 
whether  or  not  they  were  such  things  as  are 
within  Uie  contemplation  of  the  general 
terms  used  In  the  statute  (Code,  6415)  to 
cover  other  things  belonging  to  the  same 
class  as  those  which  are  designated.  No  such 
question  is  presented  In  the  present  case. 
The  words,  "things  of  value,"  as  used  in  the 
avennent  of  the  Indictment  In  this  ease,  are 
descriptive  of  "clothing."  McC3ormtdc  v. 
State,  141  Ala.  75,  37  South.  877. 

The  indictment  substantially  follows  the 
form,  and  was  good  as  against  tbe  attacks 
made  against  it  by  demurrer.  Norman  v. 
State,  13  Ala.  App.  337,  340.  69  South.  362 ; 


Kelly  V.  State,  72  Ala.  244;  Henderson 
State,  70  Ala.  23,  45  Am.  Rep.  72.   See,  also, 
Hankinson  v.  State,  2  Ala.  App.  110,  67  South. 
61. 

No  other  question  Is  preented  by  the  rec- 
ord, and  the  Judgment  of  oonvlctioii  appealed 
from  la  ordered  affirmed. 

Affirmed. 

(IB  Ala.  App.  Snj 

HANKINS  T.  STAfTD.  (8  DIv.  4109.) 
(Court  of  Appeals  of  Alabama.   Feb.  Q,  191T.> 

OfiZHINAX.   IiAW  «S>S07(l)~TBXA]>-lHSrBUO- 
TIONS. 

In  a  prosecution  for  the  illegal  sale  of  In- 
toxicating liquors,  a  requested  instruction  that 
it  is  a  priaaple  of  law  that  justice  should  be 
tempered  In  mercy  was  properly  refused,  as  it 
embodies  no  propmttlon  of  law  and  Is  argumen- 
tative. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  1806,  IcSsTlddO.] 

Appeal  from  Circuit  Courti  Colbert  Ooott* 
ty ;  C.  P.  Almon,  Judge. 

Andrew  Hanklns  was  cwvlcted  for  viola- 
tion of  the  prohibition  law,  and  be  ^^>eal& 
Affirmed. 

James  Jackson,  of  TuscumUa,  for  appe- 
lant W.  L.  HarttOt  Atty.  Gen.,  for  the  StatSb 

BBIOKSSS,  J.  The  defendant  was  induct- 
ed tor  tbe  vioIaOan  of  tbe  pnAlbttion  law. 
In  tliat  he  sold,  ^lOred  fbr  aal^  for 
sale,  or  otherwise  disposed  of,  spirituous, 
vinous,  or  malt  Uquors^  contratr  to  law,  etc 
To  this  indictment  tbe  deftadant  interposed 
a  plea  of  not  wdlty ;  but  after  tte  state  had 
Introduced  Its  evidence  and  bad  made  out 
its  ease  aa  reQuired  lav,  the  defendant 
obtained  permission  of  the  court  to  withdraw 
Us  ^ea  of  not  sailt7i  ud  tberenpcm  ent^ 
ed  a  plea  of  gnilty  as  charced  In  tlie  In- 
dictment. 

The  only  aaalgnment  of  error  disclosed  by 
flie  record  ta  tbe  court* a  refosal  to  give  at 
reQuest  ot  the  defendant,  the  fcdlowing  wilt- 
tea  charge: 

"Gmtlonea  of  the  jury,  it  Is  a  prind^  ot 
law  tiiat  justios  should  be  tempered  in  m«cy." 

There  was  no  error  in  refusing  this  charge, 
aa  it  ttnbodiea  no  imq^oattlon  of  law  and 
Is  argumentative,  and  tbe  court  was  undw 
no  duty  to  give  it 

Finding  no  error,  the  Judgment  <tf  the  trial 
court  must  be  affirmed. 

Affirmed. 

(16  Ala.  App.  6S3> 
SUPPLES  T.  ETATXl.   (7  Dir.  970.) 

(Court  of  Appeals  of  Alabama.   Feb.  10,  1917.) 

1.  Cbihiital  Law  «=»1166(1)  —  Motion  roa 

New  Trial— Review. 
Prior  to  Acts  1915,  p.  722,  a  motion  for  a 
new  trial  in  a  criminal  case  was  a  matter  to  bt 
determined  by  the  trial  Gonrt,  and  was  entirely 
within  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Crlndnsl 
Law,  Cent  IMg.  |  3067.] 
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2.  CsnciifAL  Law  <^  liGQl)— Btidkhoii— Ajh 

saonBiUTT. 
In  a  proMcution  for  homicide,  a  Question  to 
a  witness  as  to  whether  the  conduct  of  deceased 
was  objectioDable  was  iinpT<^r  because  seek- 
ing for  the  witnesB*  concluriou  as  to  wliat  con- 
stituted oUectioiiable  cmdncti  and  vaa  not  ad- 
■nisdbla  nndor  th«  rale  aUowins  a  witneas  to  tes- 
tify  as  to  a  collective  fact. 

[Ed.  Note.— For  other  caaaa,  let  Criminal 
Zaw,  Cent.  Dig.  |  1041.] 
8.  Criminal  Law  <^753(2)  —  Tbiai.  —  Ar- 

JXBHAim  Gbabqs.' 
The  general  affirmative  charge  cannot  be 
given  when  the  evidence  oifords  an  infemce  ad- 
verse to  accused  who  requests  it. 

[Ed.  Not&— For  other  cases,  wet  Griminal 
I^w,  Cent  Die  II  1727,  17^ 

4.  GnnnNAL  Law  ^i^ISOOSh-  Tsui.  —  In- 

srsucnoNB. 
In  a  honldde  case,  a  duuge  that  if  one  fact 
Incomfstent  with  the  gnilt  of  accused  haa  t>een 
proven  to  the  reasonable  satisfBcticni  of  the 
Jury  they  could  not  convict-is  improper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1849, 1922, 1960, 1967.] 
6.  Cbuinal  Law  ^»829(lt  —  TtaAX.  —  Iir- 

BIBUOTZOHS—torCBAIi. 

The  ref  osal  of  charges  oomed  lij  those  pv^ 
en  is  not  error. 

[Ed.  Note.— For  other  cases,  aae  Orlnlnal 
Law,  Cent  Dig.  12011.] 

Appeal  from  Circuit  Court,  Da  Kalb  Coun- 
ty ;  W.  W.  Haralson,  Jndge. 

Oibe  Battles,  alias,  etc.,  was  convicted  of 
TnanwtBnghter  and  lu  anwals.  Berennd 
and  remanded. 

The  person  killed  was  one  England,  alleg- 
ed to  have  been  stabbed  wltb  a  Imlfe.  The 
evidence  was  In  conflict  as  to  who  did  the 
stabbing,  and  as  to  who  broogbt  on  the 
difficulty.  Charge  2,  rafased  to  deftendant,  is 
as  follows: 

**If  one  fact  inconslsteot  with  the  gollt  of  de- 
fendant has  been  proven  to  your  reasonable  sat- 
isfaction,  thoa  you  cannot  convict  this  deifmd- 
ant." 

'*(3)  If  yon  believe  from  the  testimony  tibat 
the  weight  of  evidence  is  against  the  tiieo^  of 
the  state  that  defuadant  CMUQtlred  with  Delaa 
Oampben  to  kill  or  do  Joe  Enf^d*  aome 
bodily  harm,  you  will  find  defoidant  not  gldl^." 

(4)  Practically  aame  as  8. 

Hunt  *  Wol&a  and  lab^  ft  Scott,  all 
of  Ft  Payne,  for  appellant  W.  L.  Ifutln, 
Atty.  Gen.,  and  P.  W.  Tinner,  Asst  Atty. 
Gen.t  ft>r  the  Stat& 

BBICEEN,  J.  [1]  The  defendant,  nnder 
an  indictment  for  murder  in  the  first  de- 
gree, was  convicted  of  monslanghter  in  the 
first  degrao;  and  tiom  this  Judgment  of  oon- 
Tlctlon  be  anieals.  The  ruling  ot  the  court 
in  Tensing  a  motion  for  a  new  trial  In  this 
case  is  not  revisable  here,  the  case  hav- 
ing been  tried  prior  to  the  act  (Acts  1915, 
p.  T22)  which  became  effective  September  22, 
191S ;  hence  said  act  is  not  applicable  to  this 
case.  Prior  to  said  act  supra,  a  motion  for 


a  new  trial  In  a  criminal  case  was  a  matter 
to  be  determined  by  the  trial  court,  and  was 
entirely  within  Its  discretion.  Burrage  v. 
State,  113  Ala.  108,  21  South.  218;  Cooper 
T.  State,  88  Ala.  107,  7  South.  47 ;  Smith  v. 
State.  16S  AUu  68,  61  South.  610. 

[2]  The  defendant  objected  to  the  following 
question,  propounded  by  tbB  state  to  witness 
Wade: 

"Just  tell  the  Jury  the  conduct  of  Ehigland 
[deceased] ;  was  his  conduct  there  such  as  was 
objectioaable?" 

The  court  overruled  said  {Ejection,  and  the 
witness  was  permitted  to  answer  "that  It 
was  all  right;  he  had  good  conduct  there 
that  night"  We  are  of  the  opinion  that 
the  question  was  clearly  objectionable,  in 
that,  it  called  for  a  couclnslon  on  the  part 
of  aatd  witness  and  a  conclusion  based  upon 
witness*  standard  as  to  what  constitutes 
objectionable  conduct  or  good  omdnct  by 
which  the  defendant  could,  in  no  manner,  be 
bound.  The  rule  making  it  permissible  un- 
der some  circumstances  for  a  witness  to 
testify  to  what  Is  termed  a  "colIectlTe  fact" 
is  not  ^pllcable  here,  for  a  collective  fact 
is  distinguishable  and  very  different  from  a 
bare,  arbitrary  conclusion  of  a  witness.  The 
trial  court  erred  in  overruling  the  objection 
to  said  question  and  In  permitting  the  wit- 
ness to  answer.   Carney  v.  State,  79  Ala.  14. 

[9]  There  was  no  error  in  refusing  charge 
1,  which  was  the  general  charge  in  favor 
of  the  defendant  It  has  been  repeatedly  held 
in  this  state  that  the  general  affirmative 
charge  cannot  be  given  when  the  evidence 
affords  inference  adverse  to  the  party  re- 
questing the  charge.  In  such  a  case,  the 
question  becomes  one  for  the  determina- 
tion of  the  Jury.  Hargrove  v.  State,  147 
Ala.  97.  41  South.  972.  119  Am.  St  Bep.  60, 
10  Ann.  Cas.  11^;  Tomer  t.  State,  97  Ala. 
67,  12  Sonth.  64. 

[4]  Charge  2  was  bad.  and  hence  was  prop- 
erly refused.  This  charge  was  condemned 
by  the  Supreme  Court  in  Pippin  v.  State, 
73  South.  340,  and  In  Davis  v.  State,  184 
Ala.  26,  63  South.  1010.  This  charge  was 
condemned  as  being  Invadve  of  the  province 
of  the  Jury,  and  also  as  misleading. 

[S]  There  was  no  error  in  refusing  to  ^ve 
charges  3  and  4,  as  these  charges  were  sut>- 
stantially  covered  by  given  charge  12.  The 
trial  court  commits  no  error  in  refusing  to 
give  charges  requested  which  are  mere  rep- 
etitions of  charges'  already  given,  or  con- 
tain substantially  the  same  propositions  in- 
volved in  the  charges  already  given.  Koch 
v.  State,  115  Ala.  99,  22  Sonth.  471. 

For  the  error  pointed  out,  the  Judgment 
Is  reversed,  and  the  cause  remanded.  The 
defendant  must  remain  In  custody  until  dls- 
cha^^  by  due  course  ot  law. 

Reversed  and  remanded. 
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(15  Alk.  App.  M> 
BBIDGBirORTH  T.  fOAm  (8IMt.880.) 

(Co art  of  Appeals  of  Alabama.   July  10,  1910. 
Od  Sehearing,  Ang.  1,  1916.) 

1.  InTOXICATINO  lilQUOBS  ^=^216  —  Cbihxital 
PBOSBOnnOHa— SUFFIOIBHOT  OF  CoUPXtAZITT 

— "OTHTOwreB  Dispose  of." 
A  complaint  under  Acts  Sp.  Sess.  1909.  p. 
80,  S  29%.  that  defendant  sold,  etc.,  or  "other- 
wite  disposed  of,"  liqnors,  is  aufficientl;  certain, 
since  section  31  de&nes  Uie  quoted  words  as  in- 
dud^g^auy  method  by  which  liquors  pass  un- 

[Ed.  Note.— For  other  easM,  aee  Intoxicating 
Uqaors.  Cent.  Dig.  K  258-260. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Otherwise.] 

2.  Indictment  and  Infobication  4nBl9  — 
Cbiminal  Proseoutionb— State's  Powbb  to 
Phkacbibe  Fobv  of  Indiotmbnt. 

Hiio  Legialatora  has  power  to  prescribe  tlw 
form  and  scope  of  indletinwta  for  intoxicating 
liquor  offenses. 

[BB.  Note.— For  other  cases,  see  Indictment 
and  Informatim,  Cent.  Dig.  S  91.] 

3.  INTOXICATINO  LlQUOBS  «3>S10  —  OBIiaNAI. 
PBOBBOnTIOna— SUFFIOIKHCT  OF  OOUPLAINT. 

A  con^aint  that  defendant  sold,  etc..  or 
otherwise  afsposed  o^  liquors  contrarj  to  law, 
includes  the  unlawful  transportation  for  an- 
other. 

[Ed.  Note.— For  other  caaaa,  see  Intoxicating 
Tjquon,  Cent  Dig.  i  200.] 

4.  ImoxiOATiNa  ZiXQiTon  «a)»167— CsnciirA^ 

PBOeEOUnONB— AlOINQ  SaLB— SUFFIOIBITOT 

OF  Evidence. 
While  a  defendant  to  be  guil^  of  aiding  a 
liquor  law  violation  most  contribot*  to  the  re- 
sult, it  is  sufficient  if  prearzangement  with 
the  principal  be  is  present  to  render  assistance 
if  it  shonu  become  necessary. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  }S  182, 183.] 

5.  iNTOXICATUia  LlQUOBS  «sb280(4)  —  Obxui- 
HAL  PBOflKOUTION  —  SUFFICDHOT  OF  COM- 
PLAINT. 

Evidence  held  to  sust^n  a  convicticra  for 
aiding  a  liquor  law  violation,  altbongh  the  prin- . 
cipal  wa»  arrested  before  accused  rendered  ac- 
tual assistance. 

IBd.  Nota.— For  other  cases,  see  Intoxicating 
Liqnors,  Gent  Dig.  H  806,  80a] 

6.  Intoxicating  Liquobs  «s»238(1)  —  Cbuq- 
NAL  PRoaEcunoN&— Adubbibiutt  or  Eti- 
dbncx. 

In  prosecution  for  aiding  a  liquor  law  viola- 
tion, evidence  that  defendant  approadied  a  rail- 
road station  a  circuitous  and  dimly  lighted 
route  was  admissible,  where  the  state  claimed  he 
was  to  transport  the  liquor  from  the  station. 

[Bd.  Note.— For  other  cases,  aee  latoricating 
Liquors,  Cent  Dig.  IS  283,  2M,  296,  297.] 

7.  Cbiminal  Law  ^763,  7S1(3,  4)— Inbtbuo- 
TioNB— Lack  of  Evidbnob. 

A  requested  instruction,  in  a  liquor  law  vlb- 
latioQ  case,  that  there  is  no  evidence  of  a  given 
fact  may  be  refused  without  error. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1731,  1768.] 


On  Rehearing. 

8.  InxoxicATiNo  LiquoBs  <=>236<4)  —  Cbimi- 
nal PBOSBCTTTIONS  —  SUFTICIENCT  OF  EVI- 
DENCE. 

Evidence  held  to  show  a  conspiracy  between 
defendant  and  a  state's  witness  for  violating  the 
liquor  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  SS  293,  294,  296,  297.] 

9.  Criminal  Law  $s»1169(4)— Habmi^sss  Eb- 

BOB— AdMISSIBILITT  OF  EVIDENCE. 
Any  error  in  admitting  the  declaration  of  a 
state's  witness  that  he  expected  defendant  to 
meet  him  is  harmless,  where  a  conspiracy  be- 
tween the  two  for  violating  the  liquor  law  was 
snbsequ«itly  proved, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  754,  3140.] 

10.  Intoxicating  Liquobs  (8»2S6(4)— Cbimi- 
nal Pbosecutxonb  —  Sufficiency  of  Evi- 
dence. 

Evideuce  held  to  sustain  a  finding  tiiat  a 
state's  witness  was  guilty  of  transporting  liq- 
uor along  a  public  street  so  as  to  authorise  de- 
fondant's  eonvictkm  for  siding  and  abetting  the 
crime. 

[Ed.  Note^For  other  cases,  aee  Intoxicating 
liquors.  Cent  Dig.  it  29S,  294,  296,  297.] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan Gonnt?;  Thomas  W.  Wert,  Judga. 

Robert  Brldgeftnlli,  Jr.,  was  convictea  <tf  a 
Uftuor  law  Tlolalloii,  and  appeals.  Judgment 
affirmed,  and  application  for  rdteazlns  orer- 
ruled. 

Certiorari  denied  by  Btvrone  Court,  74 
South.  1006. 

W.  Lb  Hartln,  Atty.  Qea.,  tor  the  Stata. 

BROWN,  J.  The  affidavit  or  complaint  on 
which  the  defendant  was  tried  charges  in 
the  language  of  the  statute  that  In  force  that 
he  ''sold,  oilered  for  sale,  Itept  tot  saU^  or 
otherwise  disposed  of  spirituous,  vinous,  or 
malt  liquors,  contrary  to  law."  Acts  Spec; 
Sees.  1009,  p.  90.  f  20%. 

[1]  The  demurrer  takes  the  point  that  the 
alternative  averment  "or  otherwise  disposed 
of,"  is  so  Indefinite  and  uooertaln  in  meaning 
as  not  to  charge  an  act  denounced  by  the 
statute  with  that  certainty  required  by  good 
pleading.  There  Is  some  force  in  this  point 
&nd  the  demurrer  would  be  well  taken  if  the 
statute  did  not  define  the  meaning  and  scope 
of  the  averment  when  used  In  the  connection 
here  shown  to  Indude  "any  manner  ot  dispo- 
sition by  which  said  liquors  and  beverages 
may  pass  unlawfully  from  one  person  to  an- 
other." Acts  1900,  Spec.  Sess.  p.  91,  |  31; 
Arrlngton  v.  State,  18  Ala.  App.  850,  60 
South.  38S,  amrmed  by  the  Supreme  Court,  70 
South.  1012;  Bush  v.  State,  12  Ala.  Ai^  260, 
67  South.  847 ;  Burt  v.  State,  72  South.  266. 

[XI  That  the  Legislature  has  the  power  to 
prescribe  the  form  of  indictment  and  define 
the  scope  of  such  Indictments  is  not  an  open 
question  in  this  state.  Noles  t.  State.  24  Ala. 
672 :  Jones  v.  State,  136  Ala.  125,  34  South. 
236.  The  demurrers  were  properly  overruled. 
1    [3]  The  charge  in  the  affidavit  covers  the 
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charge  of  unlawfolly  transporting  X>rohlMted 
liquors  for  aaotber  ArrlniEtoa  t.  State,  su- 
pra; Burt  T.  State,  lupra. 

ti,  I]  TbB  Important  question  presented 
arises  from  tbe  refusal  of  the  aOlnnatlve 
dkarge  requested  by  tbe  defendant;  that  dis- 
posed of,  the  difficulty  of  dlspo^big  at  tbe 
other  questions  disappears.  The  evidence 
tends  to  show  that  the  witness  Dean  by  pre> 
anrangemmt  with  *'a  iriilte  man"  went  to 
Cnllnmn  and  purchased  tbe  liquors  sdzed  by 
tbe  sheriff  when  defendant  was  arrested,  and 
that  tbls  white  man  agreed  to  have  some  one 
meet  Dean  at  the  stathm  with  a  Tdilcle  to 
assist  him  in  carrying  the  llquinrs  away  from 
the  station;  and  the  taidency  of  the  evi- 
dence was  sufficient  to  afford  an  Inference 
that  defendant  was  at  ttie  station  with  his 
conveyance  waiting  to  assist  Dean,  and  that 
Dean  had  knowledge  of  this  and,  when  be 
left  tbe  train  with  the  liquors,  be  started  to- 
ward defendant's  v^lde,  when  be  was  ar^ 
resfed.  Other  than  this,  tbe  evidence  has  no 
tendency  to  connect  the  defendant  witli  tbe 
transaction.  Section  7868  of  the  Code  1907 
provides: 

"Any  peraoD  who  makes,  aids,  or  abets,  or  who 
counsels  or  procures  an  uclawfn]  sale  or  anlaw- 
ful  parchase  or  nnlawfol  gift  or  other  unlawful 
diflposition  ot  apiiitunai,  rinoiii,  or  malt  liqoors 
or  other  Ifqnors  prohibited  by  law  from  beinc 
sold,  given  away,  or  otherwise  disposed  of 
*  *  *  mast,  on  cooTlction,  be  fined  not  less 
than  fifty  *  •  •  nor  more  than  five  hundred 
ddlars,  and  may  also  be  imprisoned  in  the  coan- 
tj  jail,  or  sentenced  to  hard  labor  for  the  coun- 
tx  for  not  more  Uian  rix  months,  and  a  convlc- 
oon  may  be  had  for  a  violation  of  this  section 
onder  an  Indictment  for  selliag  MritaonB.  vi- 
nona,  or  malt  Uqnors  •  •  •  oontrary  to 
law.- 

While  to  be  guilty  of  aiding  and  abetting 
the  commission  of  an  offense  the  person 
charged  must  contribute  to  the  result,  no  par- 
ticular acts  are  necessary  if  by  prearrange- 
ment  or  with  tbe  knowledge  of  the  principal 
be  is  presott  to  render  assistance  idiould  it 
becmne  necessary.  Ralford  v.  State,  S9  Ala. 
106;  State  V.  O^Uey,  102  Ala.  20,  10  South. 
722;  Jones  t.  State,  174  Ala.  66,  B7  South. 
31;  Swope  v.  State,  12  Abu  App.  297,  68 
South,  sez.  ORie  complaint,  which  not  only 
dtargea  a  sale,  bnt  charges  other  unlawful 
disposition  Is  comprebensive  enough  to  cover 
any  one  of  tbe  several  related  offenses  sped- 
fled  In  tbe  stetute,  and  the  evidence  was  suf- 
ficient to  require  the  submisalon  of  tbe  case 
to  the  Jury.  Johnson  v.  State,  172  Ala.  4S2, 
95  Sontb.  226,  Ann.  Cas.  1913S],  296;  Ray- 
field  State,  167  Ala.  94,  S2  South.  833; 
Darrtngton  v.  State,  162  Ala.  60,  00  South. 
896;  BuSh  ▼.  State,  supra.  The  declaration 
of  Dmu  in  the  presence  of  the  defendant 
"tbat  he  was  expecting  tbe  defendant's  hack 
to  meet  Mm"  not  only  tended  to  show  tbat 
defendant  was  thwe  by  prearrangemmt,  but 
tended  to  show  Dean'a  knowledge  ot  defend- 
ants presenoe  at  the  time  and  lAaoe  tot  the 
purpose  of  rendolng  assistance  to  Dean. 
James  r.  State^  167  Ala.  14;  KE  South.  8ia 


[I]  It  was  permissible  for  the  state  to 
show  that  defendant,  in  coming  to  tbe  ste- 
tlOn,  followed  a  more  circuitous  and  less  fre< 
queuted  route,  and  approached  the  station  on 
the  opposite  side  from  where  passoigers  usu- 
ally alighted,  as  drcumstances  tending  to 
show  that  he  was  there  to  meet  Dean  and 
aid  blm,  and  the  dtfendants  objections  to 
testlmcmy  tending  to  show  these  facts  mre 
not  well  taken. 

[7]  No  duty  reste  upon  the  trial  court  to 
dia^  tbat  there  Is  no  evidence  ot  a  given 
fact.  Such,  as  has  been  repeatedly  held,  as- 
sert no  propoidtion  of  law  and  may  be  reus- 
ed without  error.  Kirk  v.  Stete,  10  Ala.  App. 
219^  65  South.  196;  AndeiMn  v.  States  160 
Ala.  76.  49  South.  460;  The  unnumbered  re- 
fused charge  was  of  this  class. 

We  find  no  error  in  the  reccnd*  and  tiie 
Judgmei^  must  be  afOrmed. 

Affirmed* 

On  Rehearing: 

[I,  t]  On  this  application  the  ai^IIant 
questions  the  statement  in  the  or^nal 
Ion:  '^nie  evidence  tends  to  show  Uiat  the 
witness  Dean,  by  prearrangement  with  a 
'white  man,'  went  to  Oullman  and  purchased 
the  liquors  seized  by  the  sheriff  when  defend- 
ant was  arrested,  and  tbat  this  white  man 
agreed  to  have  some  one  meet  Dean  at  the 
station  to  assist  him  In  cbrnring  the  liquors 
away  from  the  station**— tbe  ai^llant  as- 
serting that  the  declaration  of  Dean  to  the 
effect  "that  be  (Dean)  was  expecting  the  de- 
f«idant's  hack  to  meet  him,"  made  at  tbe 
time  of  the  selzare  of  the  liquors  and  tbe  ar- 
rest of  Dean,  Is  tbe  only  evidence  tending  to 
show  the  facte  stated.  Able  counsel  for  ap- 
pellant In  making  tbls  assertloa  In  the  appli- 
cation undoubtedly  overlooked  tbe  fact  that 
Dean  was  examined  as  a  witness,  and  tes- 
Ufled: 

"That  8  white  msn  hsd  sent  hfm  to  Cullman 
to  bny  Oxt  Hqnor  and  that  he  wonld  have  a  back 
to  meet  him  on  west  side  opon  his  retnm,  and. 
seeing  Uie  defendant's  hack  there,  that  bt  tMrni^t 
that  was  the  back  tbat  was  to  be  sent  to  meet 
him." 

Hie  defendant  was  there  when  the  train 
arrived  on  tbe  "west  side,**  and  wben  Dean 
left  tbe  train  be  started  to  defendant's  ve- 
hicle. These  facte  clearly  authorize  the 
statement  made  in  the  opinion,  aside  from 
Dean's  declaration.  Moreover,  in  passing  on 
the  refusal  of  tbe  affirmative  charge,  all  tbe 
evidence  both  of  the  defendant  and  tbe  state 
was  subject  to  review.  The  evidence  stated 
above  prima  fade  shows  a  ccmspiracy.  and, 
if  it  was  enor  to  admit  the  dedaratlon  of 
Dean  at  tbe  time  It  was  admitted,  Injury  was 
averted  by  tbe  testimony  subsequently  offer- 
ed showing  such  conspiracy. 

[II]  It  Is  further  insisted  that  there  was 
no  evidence  to  show  that  Dean  was  guilty  of 
transporting  liqtrar  for  another  along  a  pub- 
lic atreet  or  highway,  and  that  therefore  the 
tefOndant  could  not  be  convicted  for  aid- 
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lug  or  abetting  Dean's  own  evidence  shows 
that  the  liquors  were  not  his,  that  he  bought 
them  for  a  white  man,  and  that  he  had  been 
convicted  and  was  serving  a  sentence,  as  the 
Jury  bad  a  right  to  find  from  his  erldenc^ 
for  this  identical  ott&me.  The  defendant  tea- 
tlfled: 

"Before  tomlng  off  to  go  to  the  depot,  I  was 
going  along  Moulton  street  from  the  west  to  the 
east,  and  turned  out  into  a  road  which  at  that 
time  ran  through  a  field  from  Moulton  street 
down  to  New  Decatur  depot.  This  was  a  pub- 
lic road,  and  as  I  got  opposite  the  New  Decatar 
depot  Mr.  McCuUocb  told  me  to  stop,  and 
about  that  time  we  heard  tiie  whistle  blow  for 
the  incoming  accommodation  train.  If  Mr.  Mc- 
Culloch  had  not  stopped  me,  I  was  going  to  fol- 
low this  road  down  to  the  street  which  crosses 
the  Louisville  &  Nashville  Railroad  a  block  fur- 
ther sontfa  of  the  depot  and  then  come  up  the 
track  to  where  the  depot  stands.  When  Mr. 
McGuIIocfa  told  me  to  stop,  I  did  bo,  and  in  a 
very  few  mlDutes  the  accommodation  train  came. 
Charley  Dean  got  off  the  train  on  the  west  tude 
carrying  a  valise  in  each  hand  and' started  in 
onr  direction,  when  McOuUoch  halted  him  and 
arrested  him." 

McGiiIlodi's  testlmoiiy  ahows  that  the  de- 
foidant  drove  his  hadjc  on  the  west  side  of 
the  tracks  at  the  iepot  and  sttmwd.  Tbla 
evidence  afforded  an  Inference  that  when 
Dean  alighted  from  the  train  he  started  In 
the  direction  of  defendant's. hack  along  this 
public  road  traveled  Iqr  the  defendant  when 
he  stopped,  and  U  the  Jury  found  tUs  to  be 
true.-  even  tbou^  he  only  toa^  one  or  more 
steps  along  the  road,  he  would  be  guilty  of 
transporting  the  liquors  along  the  highway. 
The  evidence  also  afforded  an  inference  that 
the  liquors  were  being  transported  by  Dean 
for  another,  to  wit,  the  "white  man,'^  and  if 
defOidant  was  at  thB  depot  with  Dean's 
knowledge,  or  by  prearraogement  with  Dean 
and  the  white  man,  on  the  prlnciptes  discuss- 
ed in  the  original  opinion  be  vres  properly 
convicted.  The  application  Is  therefm  over- 
ruled. 

Application  overruled. 

a«  1*.  »88)  """" 
No.  21S2L 

ALTJtIN  V.  PRIGOLA. 

(St^zMDe  Oonrt  of  Louisiana.   Feb.  12,  1917. 
Rehearing  Denied  March  12, 1917.) 

fSirlls&tt*  Ip  t\9  OovrL) 

LAnoLOBo  ANn  Tenant  «=»167(2}— Ikjubt  to 

One  on  PREMisEe— Liabilitt. 
The  owner  is  bound  to  know  whether  his 
building  is  safe  for  the  purposes  for  wiucb  be 
rents  it  or  authorizes  its  use,  or  is  rotten  and 
unsafe,  and  is  answerable.  In  damages,  to  those 
who,  being  lawfully  therein,  are  injured  by  rea- 
son of  its  defects,  whether  of  original  construc- 
tion or  caused  by  failure  to  make  proper  repairs. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  389,  679.1 

Api>eal  from  Civil  District  Court,  Parish 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  Edmond  J.  Allaln  against  Au- 
gust Frigola.  Judgment  for  defendant,  and 


plaintiff  aiqpeals.  Judgment  annulled,  and 
Judgment  rmdered  In  &vor  of  plaintiff. 

Charbonnet  ft  Oaucbe,  of  New  Orleans,  for 
appellant  K.  V.  Bltdiard  and  Sidney  F. 
Oautter,  botli  of  New  OAeans,  fbr  appellee. 
Josc^ib  A.  Breanx  and  James  Wilkinson,  both 

ot  Mew  Orleans,  amid  curiffi. 

Statement  of  the  Case. 

MONROE,  C  J.  Plaintiff  has  appealed 
from  a  Judgment  rejecting  his  dranand  for 
damages  for  personal  Injury  resulting  from 
his  falling  tbrou^  a  wliarf  belonging  to  de- 
fendant, a  stringer  of  whli^  broke  while 
plaintiff  and  others  were  carrying  a  piano 
over  it. 

The  facta  of  the  case  are  as  follows: 
In  April,  1913.  idaintlff  and  others,  mem- 
t)er8  of  an  nnlncotporated  club,  rented  from 
def^dant  a  "camp,"  oonalsting  of  a  wooden 
tniildingi  sitoated  cm,  in,  I^ke  P<mchar- 
traln,  at  a  distance  of  209  feet,  or  more,  fnnn 
the  shore,  with  which  It  was  connected  by  a 
wharf,  between  3  and  4  feet  wide,  built  -on 
piles,  eight  feet  three  inches  distant  from 
each  other,  with  stringers  nailed  to  them, 
and  planks  laid  across  the  stringers.  The 
camp  was  first  rented  for  April,  May,  and 
June,  and,  then,  by  the  month,  for  July  and 
August,  when  the  dub  gave  it  up,  but  left 
within  it  a  small  upright  piano  welting 
only  466  pounds,  of  which  they  were  the 
owners.  Thereafter,  at  different  times,  de- 
fendant requested  the  president  of  the  dub 
to  have  the  piano  removed,  and  on  October 
12,  1913,  he  was  notified  that  they  were 
ready  to  move  it,  and  be  accompanied  the 
president  and  five  other  members,  including 
plaintiff  from  the  city  to  the  lake  In  order 
to  fadUtate  them  In  so  doing  by  <^ening  tbe 
building;  but  he  made  no  suggestions  as  to 
the  manner  of  the  removal  and  gave  no 
warning  that  it  would  be  unsafe  for  them 
to  carry  it  over  the  wharf,  instead  of  rolling 
It,  or  getting  it  out  in  some  other  way. 
They  undertook  to  carry  it  out— two  of  ttiem, 
indudlng  plaintiff,  taking  the  upper  end, 
and  four,  tbe  lower  end,  which,  latter,  con- 
tained the  mactiinery.  and  about  two- thirds  of 
the  weight,  the  piano  being  hdd  horizontal- 
ly, on  Its  side,  with  its  top  to  the  fronL 
Moving  in  tliat  way,  plaintiff  and  his  fellow 
carriers  bad  passed  on  to  the  third  section 
of  the  wharf  while  the  four  men  behind  were 
still  on  the  second  section,  or,  perhaps,  at 
tbe  line  between  the  two,  when  one  of  tbe 
stringers  brok^  and  plaintiff  and  his  mate, 
with  the  piano,  were  predpltated  Into  the 
water,  leaving  the  others  where  they  were, 
with  the  result,  as  to  plaintiff,  that  he  suf- 
fered a  complete  fracture  of  <me  of  his  shoul- 
der blades,  by  reason  of  which  he  was  laid 
up  for  a  week,  was  obliged  to  carry  his  arm 
in  a  sling  for  nearly  a  month,  suffered  a 
great  deal  of  pain,  and  was  still  suffering, 
more  or  less,  and  somewhat  disabled  in  Feb- 


4s»For  otlter  ohm  sh  asms  topla  mad  KBT>inilCBStR  In  all  KeyHuubrnd  Dlgsstsjind  ladeXM 
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rnary,  191S,  when  the  case  was  tried.  It  la 
ahown  that  the  stringer  that  broke  was  rot- 
tm;  that  If  It,  and  the  other  timbers,  had 
been  sound*  tlM  wharf  shonld  readily  have 
supported  several  times  the  weight  that  was 
thos  Imposed  ttpon  it;  that  tlie  wharf  had 
been  built  several  years  before ;  and  It  Is  not 
shown  that  It  had  ever  been  Inspected  or 
repaired.  It  la  further  shown  that  the  pre- 
vious tenant  (defendant's  nephew)  bad  a 
piano  there  which  was  removed  by  defend- 
ant, himself,  and,  though  it  appears  that  only 
three  men  were  employed  to  take  it  In,  and 
out,  and  hence  that  they  rolled  it.  It  does  not 
.appear  that  defendant,  who  saw  plaintiff  and 
his  friends  carrying  their  piano  out,  made 
any  suggestltm  to  them  that  rolling  would 
be  the  safer  way.  Quarrella,  a  witness  call- 
ed by  defendant,  testifies  that  he  owns  nine 
camps,  and  rents  them,  furnished  or  unfur- 
nished ;  that  it  is  customary  to  take  pianos 
over  the  wharves;  that  they  generally  roll 
diem,  bat  that  he  would  not  allow  any  one 
to  nil  a  piano  over  a  wharf  <^  bis,  unless 
be  were  notified.  He  does  not  say,  nor  does 
any  Uie  else,  whether  rolling  or  carrying  Is 
better  tor  the  whart  BMng  asked  what  is 
the  usual  life  of  snCh  wharves,  be  relied, 
"Well,  every  year,  I  go  over  mine;  some- 
tlmes*  every  six  nuintbs.*'  On  the  other 
hand,  the  most  that  defendant  could  say 
about  bis  wharf  was  that  be  thought  it  bad 
been  built  in  1911.  but  vraa  not  sure;  that  It 
was  built  at  flue  lumber  ;  tliat  no  me  notified 
him  tliat  tlmre  was  anything  the  matter  with 
it,  and  be  did  not  know  that  it  was  rotten. 

Opinion. 

The  owner  is  bound  to  know  whether  hla 
building  is  safe  for  the  purposes  for  which 
be  rents  It,  or  authorizes  Its  use,  or  is  rot- 
ten and  unsafe,  and  Is  answerable,  in  dam- 
ages, to  those  wbo^  being  lawfully  therein, 
are  injured  by  reason  of  its  defects,  whether 
of  original  construction  or  caused  by  fail- 
ure to  make  prcq>er  r^;)alrs.  Whether,  at  the 
time,  of  the  accident,  plaintiff  enjoyed  the 
rights  of  a  tenant,  Is  immaterial,  for  he  and 
the  other  members  of  the  club  were  lawfully 
on  the  premises,  engaged,  at  defendant's  re- 
peated request,  in  removing  their  piano,  in  a 
manner  to  which  defendant,  who  was  pres- 
ent, made  no  objection  and  which  Is  not 
shown  to  have  been  more  unsafe  (as  to  the 
wharf)  than  any  other  manner.  According 
to  the  law  and  the  Jurisprudence,  defendant 
ts  liable  for  such  amount  as  will  compensate 
plaintiff  for  the  i>ecuDiary  loss  and  physical 
Injury  that  he  has  suffered  by  reason  of  the 
accident.  C.  C.  670,  2322 ;  Tucker  v.  I.  O.  a. 
Co.,  42  La.  Ann.  115,  7  South.  124;  Iiawson 
V.  Shreveport  Waterworks  Co..  Ill  La.  73, 

35  South.  390;  Schoppel  v.  Daly.  112  la.  201, 

36  South.  322;  Crlstadoro  v.  Von  Behren's 
Heirs,  119  La,  1025,  44  South.  852,  47  L.  R. 
A.  (N.  S.)  1161 ;  Baucum  v.  Pine  Woods  Lum- 


ber Co.,  130  La.  39,  57  Sontb.  577;  Wise  v. 
lAvigne,  138  !«.  218,  70  South.  108.  And  we 
fix  that  amount  at  fl,000. 

It  Is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  annulled,  and 
that  there  now  be  Judgment  In  favor  of  plain- 
tiff and  against  def«idant  In  the  sum  of  $1,- 

000.  with  legal  interest  thereon  from  Judi- 
cial demand  untU  paid,  and  all  costs. 

(7S  Fla.  289) 

ST.  JOHNS  COUKTY  v.  TKIAT  et  al. 
(Supreme  Court  of  Florida.  Feb.  8,  1917.) 

(BvUabua  hy  ike  Court.) 

1.  EQnrrr   ^=»S11  — Bill— SzonATUu  of 
Counsel. 

The  rules  of  the  circuit  courts  in  equity  ac- 
tions require  counsel  for  the  complainant  to  an- 
nex his  signature  to  the  bill  of  complaint,  that 
it  may  be  considered  as  an  affirmatim  on  his 
part  uiat  upon  the  InBtructions  given  to  htm  and 
the  case  laid  before  him,  there  Is  good  ground 
for  the  suit  in  the  manner  in  which  it  is  framed. 
Rule  27. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent. 
Dig.  I  618.] 

2.  INJTTNCSION  «=»118(4)— Pleadirs— Dknul 

OF  Application. 
An  application  for  injunction,  based  upon  a 
bill  of  complaint  which  states  no  ground  for 
equitable  relief,  should  be  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  ||  236-238.] 

8.  DBAZITS  4=3l— GOKSTBUOnON— Titlb  ard 

POSBBSSIOR  or  OWRSBS. 
Proceedings  by  county  commissioners  to  es- 
.tablish  a  public  ditch  or  drain  through  certain 
lands,  undier  the  provisions  of  chapter  16  of  the 
General  Statutes  of  Florida  1906,  which  com- 
prises sections  MK>-960,  and  as  amended  by  cluip- 
ter  6457,  Iawb  of  Florida  1913  (Comp.  Laws 
1914,  H  9S0-960e),  do  not  deprive  the  owners 
of  Unas,  through  which  it  la  proposed  to  oon- 
struct'  the  ditdi  or  drain,  of  their  title  or  po»> 
session  to  sadi  land. 

[Ed.  Notew— Fw  other  cases,  see  Drains,  Cent. 
Dig.  §  L]  ^ 

^ipeal  from  Circolt  Court,  St.  Johns  Coun- 
ty ;  George  Coaper  Gibbs,  Judge. 

Bill  tm  Injunction  by  St  Johns  County, 
Fla.,  against  Francis  Trlay  and  otliers.  From 
an  order  denying  the  application  for  injunc- 
tion, St  Johns  OoontT  appeals.  Ordor  af- 
firmed. 

MacWilUams  &  Bassett,  of  St  Augustine, 
fbr  appellant  Cockrell  &  CockreU,  of  Jack- 
scmviUe,  for  anp^lees. 

ELLIS,  J.  In  February,  1914,  a  petition 
was  presented  to  the  county  coomilssloners  of 
St  Johns  county  by  certain  landowners  who 
deemed  It  necessary  to  establish  a  public 
ditch  or  drain  through  their  lands  and  the 
lands  of  others  who  were  not  parties  to  the 
petition.  The  petition  was  presented  and  the 
proceedings  which  followed  were  under  the 
provisions  of  chapter  16  of  the  General  Stat- 
utes of  Florida  1906,  comprising  sections  950- 
960,  as  amended  by  chapter  6457,  Laws  of 
Florida  1913  (Comp.  Laws  1814,  Sf  950-960e). 


«=9ror  oUwr  cues  sm  same  topie  and  KSlT-MUlCBBa  la  sU  Kcy-Nombrnd  DlgMts  and  Ia4uw  . 
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The  general  course  of  tb«  proposed  ditch  aa 
sbown  by  the  petition  was  west  from  the 
northeast  corner  of  section  24,  township  8 
south,  range  28  east,  and  along  the  northern 
line  of  sections  24,  23,  22,  21,  and  20  to  a 
creek  in  the  northwest  quarter  of  the  latter 
sectloo.  The  appellees  owned  lands  along  the 
route  of  the  proposed  ditch.  Theodore  Triay 
owned  the  east  half  of  the  northeast  Quarter 
of  section  20;  Francis  Trtay  owned  the 
southwest  quarter  of  the  southwest  quarter 
of  section  16;  and  J.  A.  Cody  owned  the 
southeast  quarter  <^  the  southwest  quarter  of 
section  16.  ail  In  the  same '  towndiip  and 
range.  These  men,  appellees  here,  were  not 
parties  to  the  petition. 

The  board  of  county  commlsslonets,  after 
publishing  all  the  notices  required  hy  Uie  stat- 
ute and  otherwise  complying  with  its  require- 
ments, declared  its  Intoitton  to  construct  the 
dit^  or  canal  along  the  route  or  course  nam- 
ed tn  the  petition,  no  objection  or  reaacma 
having  beoi  filed  with  the  board  why  the 
ditch  should  not  be  oonstmcted,  and  proceed- 
ed to  let  the  work  (tf  constructing  tbe  dlt<di 
out  xj^fioa  a  cmtract  The  contractor  to  whom 
the  work  was  let  employed  laborers  and  made 
all  preparatloiu  to  commence  work,  and  did 
begin  work,  after  giving  a  bond  for  the  iHvp- 
er  construction  of  the  canal  or  ditch  within 
five  months. 

The  appellees  then  b^ian  to  threaten  the 
extractor  and  his  onploySs  with  piosecu- 
tlMUi  for  trespass  if  they  entered  upon  the 
lands  ct  appellees  for  the  pnipoae  <tf  digging 
the  aforementltmed  ditch,  and  have  refused 
to  allow  the  contractor  and  its  employ^  to 
enter  upon  their  lands  for  the  purpose  of  con- 
structing the  ditch. 

The  county  oonunls^oners  thereupon '  filed 
their  bill  against  the  appellees,  alle^ng  that 
their  conduct  will  cause  the  contractor  to 
"suffer  Irreparable  Injury  and  damages  and 
be  and  become  liable  on  hla  bond  without  de- 
fault on  his  part."  The  appellant's  concep- 
tion of  Its  equity  Is  expressed  In  the  words  of 
the  last  paragraph  but  two  of  the  bill,  the 
substance  of  which  Is : 

"In  order  that  the  canal  may  be  dug"  and  the 
contractor  may  comply  with  the  terms  of  his 
contract  an  injunction  is  expedient  and  necessa- 
ry to  restrain  the  appellees  and  their  agents, 
servants,  and  employ^  from  interfering  with  the 
construction  of  the  canal.  In  accordance  with 
thia  iflea  an  Injunctira  was  prayed  for  to  re- 
strain the  appeueea  "from  interfering  with  the 
digging  and  construction  of  the  canal  over,  upon 
and  through"  tbe  E._U  of  ^  J4  of  N. 
of  sectioiiSO.  tbe  S.  W.  ^  of  8.  W.  J4  and  the 
N.  E.  ^  of  S.  )4  of  section  10,  0^8  S..  B. 
28  £. 

[1]  This  Ull  is  not  signed  by  any  one  as 
complainant  w  solicitor  as  the  record  shows. 
Bnle  27  of  the  rules  of  circuit  courts  in  equity 
actions  requires  counsel  to  affix  his  signature 
to  the  bill,  that  it  may  be  considered  as  an  af- 
flrmatton  on  Us  part  that  upon  the  Instruo- 
tlons  given  to  him  and  the  case  laid  before 
blm  there  is  good  ground  for  the  suit  In  the 
manner  In  whidi  it  is  fzmmed. 


In  making  up  the  transcript  probably  tbe 
clerk  overlocAed  the  signatures  of  the  county 
conunlssimiera  and  their  stdldtor.  It  may 
also  be  noticed  that  in  the  prayer  there  is 
an  error  of  description  ef  part  of  the  lands 
owned  by  appellees;  the  northeast  quarter 
of  the  southwest  quarter  of  section  16,  is  not 
alleged  to  belong  to  either  one  of  the  appel- 
lees, nor  according  to  Qie  described  oourae 
of  the  canal  will  it  come  within  400  yards  of 
that  land. 

The  chancellor  daiied  tbe  application  for 
an  Injunction,  from  which  order  an  appeal 
was  taken. 

[t,  1]  It  Is  unnecessary  to  dlsfmsB  tlie  con- 
stitutionality (tf  the  statute  under  which  tbe 
ditch  Is  proposed  to  be  constructed,  nor  the 
application  of  section  12  of  the  Dedaratkm 
of  Ughts  providing  that  private  property 
shall  not  be  taken  without  Just  compCTsatl<n 
and  due  prooess  of  law,  nor  whether  sectltm 
20  of  artlde  16  (tf  the  Gonstltutloi  is  appli- 
cable, providing  that  no  private  property  nor 
right  of  way  shall  be  appn^rlated  to  the  use 
of  any  corporation  or  individual  until  full 
compensation  therefor  shall  be  first  made  to 
the  owner,  or  first  secured  to  him  by  deposit 
of  money,  eta 

The  bill  of  complaint  fails  to  show  any 
equity  In  the  complainant  or  In  the  contrac- 
tor in  whose  Interest  It  seems  to  have  been 
filed.  If  the  C(Hnplalnant  has  a  right  to  en- 
ter upon  the  land  the  bill  falls  to  show  It, 
because  nothing  In  the  proceedings  relating  to 
the  determination  by  the  county  commlsrion- 
ers  to  construct  the  ditch  has  deprived  tbe 
appellees  of  th^  title  or  possession.  So 
much  was  admitted  by  appellant's  solicitor  In 
the  argument,  bnt  he  Insists  that  app^lees 
were  eetappeA  by  the  proceedings  from  deny- 
ing to  the  county  the  right  to  use  part  of  tbe 
land  for  a  right  of  way,  because  they  failed 
to  appear  before  the  county  commissioners 
and  show  cause  why  tbe  ditch  should  not  be 
constructed.  Even  if  such  was  the  case,  the 
law  affords  an  adequate  remedy  against  any 
ft)rm  of  violence  by  which  persons  seek  to  nn- 
lawfoHy  interfere  vrlth  another's  rights  to 
tbe  latter's  Injury.  The  bill  does  not  show  In 
what  the  alleged  Irreparable  injury  to  the 
county  from  appellees'  conduct  consists.  Hie 
allegation  is  a  mere  conclusion  of  law,  and 
seems  to  have  been  made  In  behalf  of  the 
ccmtractor  who  does  not  ai^)ear  to  he  com- 
plaining.  22  Cyc.  768, 

The  bill  alleges  that  when  the  canal  Is  com- 
pleted It  will  drain  all  the  lands  in  certain 
sections  in  the  Immediate  territory,  and  will 
be  of  great  assistance  and  baieflt  to  a  major- 
ity of  those  owning  the  greater  part  of  the 
lands  through  which  the  proposed  canal  runs. 
There  are  ten  sections  Involved,  the  appellees 
ore  alleged  to  be  the  owners  of  160  ncres^ 
but  we  cannot  perceive  how  this  drcum- 
Btance  creates  any  equity  In  the  county  to 
restrain  the  appellees  from  threatening  to 
bring  suits  against  the  oontm^or  for  tree- 
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paw  upon  their  land*.  We  n*  notblns  In 
tMB  record  whlcb  affords  ft  basis  fttr  Interfere 
enoe  by  loJoDcUon  against  the  appellees ; 
nothing  whldi  ahovB  the  odstenoe  of  an7 
recognised  gnnmd  for  equl^  InterfBrenoe. 

So  we  think  the  order  should  be  affirmed* 
and  It  Is  so  wdezed. 

BBOWNB.  a       and  TATLOB, 
LBrOBD,  and  WBITFIEU),  JJ«  Goncar. 

m  Fla.  345)  """"^ 

SLOAN  T.  SLOAN. 
Supreme  <!oTtrt  of  Florida.    Feb.  10,  1917.) 

(Bi/llabu»  ay  the  OourtJ 

Wills  «=»987Q)  —  Bssiduabt  Lbsaot— •"Aiz< 
Mt  Othxb  PsBsonAL  Pbopbbtt"— Insub- 

ARCB  POLIOT. 

An  insa ranee  policj,  made  payable  to  the  in- 
nnd.  "Ua  execntcn^  sdmiDutrators  and  a»> 
•Igas.  may  be  bequeathed  as  a  part  of  a  gmenl 
reeidiiary  I^acy  of  "all  my  other  penonal  pxo^ 
erty." 

[Ed.  Note.— For  other  casee.  sse  WfOB,  Cent 
X3ig.  H  1279,  1285-1287. 

For  otber  definitions,  aee  Words  and  Phrases, 
All  My  Personal  Pr(H>erty  and  Estate.] 

Bmv  to  Orcolt  Court,  Dnral  Oonntar; 
George  Couper  Oibbs,  Judges 

Snlt  by  Susan  M.  Sloan  against  Charies 
B.  Sloan.  Judgment  for  defendant,  and 
plalntur  brfaigB  orror.  AlBnned. 

Marlon  *  Waybrltfit,  of  JacksoBTUle,  for 
phdntlfl  In  error.  Baker  ft  Baker,  vt  Jad^- 
sonvlUe,  for  defendant  In  error. 

WHTTFIBJLD,  J.  dedaration  herein 
Is  as  fidlows: 

"Snaan  M.  Sloan,  br  her  attoraeya,  Marlon 
ft  Waybrlght.  aoes  G.  B.  Sloan,  of  Dnval  oonn- 
ty,  state  of  Blorida: 

''(1)  For  that  the  said  defendant  on,  to  wit, 
the  16th  day  of  May,  A.  D.  1918,  was  hidebted 
to  the  plaintiff  in  the  aum  of  $1,472.47,  money 
payable  by  the  defendant  to  the  plaintUf  fbr 
mraey  received  by  the  defendant  tot  the  nas  of 
tbe  plaintiff. 

"(2)  And  in  a  like  snm  for  money  lent  by  the 
plaintiff  to  the  defendant 

"(3)  And  in  a  like  sum  for  money  found  to  be 
doe  from  the  defendant  to  the  plaintiff  on  ao- 
eonnts  stated  between  them. 

**(4)  And  tor  interest  at  the  rate  of  8  per  cent 
per  annam  upon  the  said  sum  of  $1,472.47  from 
the  said  16th  day  of  May,  A.  D.  1913. 

"Wherefore  this  plaintiff  brings  this  action 
and  claims  damages  in  the  sum  ol  SSiOOO:" 

Tbe  pleas  filed  bgr  tbe  defendant,  O.  B. 

Sloan,  are: 

"(1)  That  he  was  never  Indebted  as  aBesed. 

"(2j  That  the  several  supposed  causes  of  ac- 
tion In  said  declaration  mentioned  are  one  and 
the  same,  to  wit,  the  supposed  cause  of  action 
in  tiie  first  count  mentioned,  and  not  different 
causes  of  action;  that  the  monor  anqged  to 
have  been  had  and  received  by  and  lent  to  the 
defendant  was  the  proceeds  of  a  policy  of  life 
insurance  in  the  WaahiuKton  Life  Insurance 
Compat^  on  tbe  life  of  one  Joseph  B.  Sloan, 
deceased,  the  late  ho^od  of  tbe  plaintifl ;  that 
said  policy  was  payable  to  the  said  Joseph  B. 
Sloan,  bis  ezecntors,  administrators,  and  as- 
dgns,  by  the  terms  thereof;  that  the  said  Jo- 
s^  B.  Sloan  died,  leaving  bis  last  will  and 


testament,  since  dnly  probated  and  admitted  to 
record  in  the  coun^  judge's  court  In  end  for 
Dnval  county,  Fla.,  and  that  in  and  by  said 
last  vriH  and  testament  tin  said  Joseph  B.  Sloan 
deviaed  and  bequeathed  to  his  wife  one-tbird 
share  or  part  of,  in  and  to  all  bla  property,  real 
and  personal,  and  devised  and  bequeathed  the 
remaining  two-thirds  thereof  to  certain  other 
pers(Hi8  named  therein,  to  be  equally  divided 
between  them;  all  4^  iriiich  win  more  fully  ap- 
pear by  and  from  a  copy  of  the  last  will  of  Jo- 
seph B.  Sloan,  hereto  attached  and  made  a  part 
hereof,  and  hence  so  bequeathed  and  disposed 
of  the  proceeds  of  said  life  insurance  imlicy  in 
like  manner  as  he  bequeathed  other  personal 
property,  and  as  he  had  a  lawful  right  to  do  ac- 
cording to  tbe  statute  in  such  case  provided ; 
and  tbM  defendant  as  the  duly  qualified  executor 
of  said  will  received  and  holds  tbe  proceeds  of 
such  life  inauranoe  as  a  part  of  tbe  assets  of 
the  estate  of  said  Joseph  B.  Sloan  for  distribo- 
tirai.  and  does '  not  hold  such  proceeds  under 
such  circomstancea  as  to  come  within  the  im- 
plied premises  and  nndettakings  of  th«  semal 
supposed  causes  of  action  suea  nptm." 

Tbe  will  referred  to  In  tbe  2d  plea  Is  as 
follows: 

"I,  Joseph  B.  Sloan,  of  Jacksonville,  Duval 
county,  Florida,  being  of  sound  and  dlspoaing 
mind,  do  make  uils  my  last  will  and  testament, 
hereby  revoking  all  wills  by  me  at  any  time 
heretofore  made. 

"After  the  payment  of  all  my  inst  itMm  and 
fnneral  expenses,  I  give,  devise  and  bequeath 
as  follows:  n 

"L  I  give,  devise  snd  becfneath  to  my  wife, 
for  and  during  the  term  of  her  natural  life,  my 
residence  In  the  city  of  Jacksonville,  Duval  coun- 
ty, Florida^escribed  as  lot  three  (3)  in  blodc 
tnirty-two  (32).  East  Jacksonville,  at  the  south- 
east comer  of  Palmetto  and  Ashley  streets, 
and  also  all  the  household  voods  and  fomitnre 
of  which  I  shall  die  possessea ;  and  at  her  death 
tbe  same  shall  be  uvided  equally  between  my 
nephew  Charles  Lawton  Sloan,  my  sister  Mrs. 
B.  H.  Prouty  and  my  sister-in-law  Lillian  Q. 
Sloan,  all  of  Duval  county,  Florida,  and  said 
property  shall  vest  in  them  absolutely;  but  in 
the  event  of  tbe  death  of  my  said  Krister  or  my 
said  slster>in-law,  or  hoOi  it  them,  before  tbe 
death  of  my  wife,  ssid  IntoesC  Ot  mj  said  sis- 
ter, or  na  said  sister-in-law,  or  bmh,  as  the 
case  may  be,  shall  vest  in  n^  said  nephew,  his 
heirs  and  assigns  forever. 

"2.  I  give,  devise  and  Ivequeatb  to  my  wife 
one-third  interest  in  all  other  real  estate  for 
and  during  the  term  of  her  natural  life,  and 
said  interest  shall  be  divided,  at  the  time  of  her 
death,  between  my  said  nephew,  sister  and  tris- 
ter-iu-law,  share  and  share  alike ;  but  in  the 
event  of  the  death  of  my  said  sister  or  sister- 
in-law,  or  both  of  them,  before  the  death  of  my 
wife,  such  interest  of  my  said  sister  or  sistet^ 
in-law,  or  both,  as  the  case  may  be,  shall  vest 
in  my  nephew,  his  heirs  and  assigns,  forever. 
The  other  two-thirds  Interest  in  said  real  estate, 
besides  the  life  estate  hereby  provided  fOr  my 
said  wife,  shall  be  divided  equally  between  my 
said  nephew,  sister  and  slster-ia-law.  at  the 
time  of  my  death ;  but  in  tbe  event  that  either 
my  said  sister  or  sister^ln-Iaw  shall  die  prior  to 
my  death,  such  interest  of  the  one  so  dying  stiall 
vest  absolutely  in  my  said  nephew,  his  hurs 
and  assigns,  forever. 

"8.  Z  give  and  bequeath  a  one-third  interest 
in  all  my  other  personal  property  to  my  wife, 
and  the  remaining  two-thirds  shall  be  divided 
equally  between  my  said  nephew,  sister  and 
sister-in-law;  bnt  in  the  event  that  either  my 
said  sister  or  sister-in-law  eball  die  prior  to  my 
death,  such  interest  of  the  one  so  dying,  or 
both,  shall  vest  absolutely  in  my  said  nephew, 
his  heirs  and  assigns  forever." 


4fe>»Fsr  ouiee  easts  ese  assM 
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A  demnrrer  to  tbe  second  plea  was  over* 
ruled,  and  Jndgmeiit  rendered  for  tbe  defend- 
ant at  a  hearing  before  the  conrt  under  a 
stipulation.  The  itolntlff  took  wilt  of  er- 
ror. 

Tbe  statute  (Oonv.  Laws  1914. 1  8KH)  pro- 
Tides  that: 

"WbeueTer  any  person  shall  die  in  tliis  state 
leaTins  insnnmce  on  his  life  tbe  said  insnniDce 
shall  inure  excIuslTely  to  tbe  benefit  of  tbe  chfld 
or  cbiblren  and  husband  or  wife  of  snch  person 
in  equal  portions,  or  to  any  person  or  persona 
for  whose  use  and  benefit  such  insurance  is  de- 
clared in  the  policy;  and  the  proceeds  thereof 
shall  In  no  case  be  liable  to  attadmient.  gar- 
nishment, or  any  legal  process  In  favor  of  any 
creditor  or  creditors  of  the  person  whose  life 
is  BO  insured,  unless  the  insurance  policy  de- 
clares that  the  policy  was  effected  for  tbe  bene- 
fit of  such  creditor  or  creditors:  Provided,  bow- 
ever,  that  whenever  the  Insurance  is  for  tbe 
benefit  of  tbe  estate  of  tbe  insured  or  is  payable 
to  tbe  estate  or  to  tbe  Ineured,  his  or  her  exec- 
utors, administrators,  or  assigns  the  proceeds  of 
the  Insurance  may  he  bequeathed  by  tbe  insur- 
ed to  any  person  or  persons  whatsoever  or  for 
any  uses  In  like  manner  as  he  or  she  may  be- 
queath or  devise  any  other  property  or  effects  of 
which  he  or  ^e  may  be  possessed,  and  which 
shall  be  subject  to  ffiq>ositlon  by  last  will  and 
testament.'* 

The  plea  aveti  that  the  Insurance  policy 
"was  payable  to  tbe  said  Joseph  B.  Sloan, 
hla  executors,  administrators  and  assigns." 
Under  the  statute  above  quoted  an  insurance 
policy  so  made  pa^iUft  ••may  be  bequeathed 
by  the  Insured  to  aiqr  person  or  persona  what- 
soerer  or  for  any  uses  in  like  mannw  as  he 
or  she  may  bequeath  or  devise  any  other 
property  or  efEects  of  whitdi  he  or  she  may  be 
possened.** 

If  Budi  an  insurance  policy  "may  be  be- 
queathed by  the  insured"  "in  like  manner" 
as  he  may  beqneatti  "any  other  property  or 
effects."  it  may  be  included  In  a  general  re- 
siduary bequest  of  personalty  and  in  this  case 
was  Included  in  the  bequest  by  the  insured 
of  "all  my  other  personal  property,"  made 
In  the  third  subdivision  of  his  •wHX. 

It  does  not  appear  tttm  the  plea  that  the 
Insurance  policy  was  menTy  a  power  of  ap- 
pointment or  BBidgnment;  but  the  policy 
referred  to  in  the  plea  may  be  classed  as 
pr(q)erty  that  may  be  bequeathed  In  like 
manner  as  any  other  property  or  effects. 

Aa  the  bequest  made  ot  the  policy  was 
authorized  by  law,  the  judgment  is  affirmed. 

BBOWNB,  C.  J.,andTATLOB,SHACELB- 
FOBD,  and  ELUS,  JJ.,  concur. 

(73  Fla.  B67> 

STATE,  for  Use  of  SUWANNEE  COUNTY, 
V.  BARTON. 

(Supreme  Court      flwida.    Feb.  12.  1917.) 

(SyUahua  Court.) 

Bail  «=»77(1)  —  Peocgedings  to  Estbeat 
Bond— Vabiahce. 
In  proceedings  to  estreat  a  bail  bond  tbere 
is  no  atal  variance  between  notice  of  a  bond 
conditioned' "to  appear  at  the  apring  term,  A. 
D.  1915."  and  a  bond,  offered  in  evidence,  con- 


ditioned to  appear  **on  Monday  ttie  21flt  day  of 
June,  A  D.  1915,"  it  appearing  that  June  21, 
1916,  was  a  day  in  tbe  spring  term  of  the  court 
to  which  an  adjonmment  was  bad  on  the  day 
the  bmd  was  executed. 

[Bd.  Not&— Fur  other  cases,  see  Bail,  Cent. 
Dig.  H  83B-8M,  879 J 

Error  to  Circuit  Court,  Suwannee  County ; 
M.  F.  Home.  Judge. 

Proceeding  by  the  State  of  Florida,  for  the 
use  and  benefit  of  Suwannee  County,  against! 
J.  B.  Barton,  to  estreat  a  ball  bond.  Judg- 
ment for  defendant,  and  tta  State  brings  er- 
ror. Beversed. 

T.  F.  West,  Atty,  Gen.,  C.  O.  Andrews,  Asst 
Atty.  Gen.,  and  Stafford  Caldwell,  State's 
Att7..  of  Uve  Oak,  for  plaintiff  In  error.  C. 
D.  Blacfewdl,  of  JAn  (talk,  fbr  defendant  in 
error. 

PEB  CURIAM.  In  proceedings  to  estreat 
a  ball  bond  the  notice  was  of  a  bond  given 
conditioned  "to  appear  at  tbe  spring  term, 
A  D.  1916,  of  the  clrcolt  court  for  Suwannee 
county  and  from  day  to  day  and  term  to 
term  to  answer  a  diaige,"  etc.  The  bond 
offered  in  evidence  was  conditioned  to  api>ear 
"on  Monday  the  21st  day  of  June,  A.  D.  1916, 
at  11  o'clock  a.  m.,  being  a  day  of  the  next 
term  of  said  court  for  Suwannee  county,  and 
from  day  to  day  and  from  term  to  term  to 
answer  to  a  chai^^"  etc.  The  court  gave 
Judgment  for  the  defendants  npon  a  ruling 
that  there  was  a  fatal  variance  between  the 
notice  and  the  bond.  The  state  took  writ  of 
error. 

It  appears  that  the  spring  term  of  the  court 
had  been  adjonmed  May  21, 1915,  to  Jnne  21, 
1916,  and  that  the  bond  was  executed  on  May 
21,  191S,  cwditloned  to  appear  "on  Monday 
the  21st  day  of  June,  A  D.  1915."  The  no- 
tice of  proceedings  to  estreat  a  Imnd  condi- 
tioned "to  appear  at  the  spring  term,  A.  D.. 
1915,"  did  not  show  a  variance  uiK>n  tlie  pro- 
ducUoD  of  a  bond  conditioned  as  above  sta^ 
ed,  when  a  s^sion  of  the  spring  term  of  the 
conrt  began  on  June  2U  1916,  in  due  course. 

Beversed. 

BROWNE,  G.  J.,  and  TAYLOR,  SHAC- 
KLEFOBD.  WHITFIELD,  and  ELLIS,  JJ.» 
concur. 

(73  Fla.  Sttt 
McLEOD  V.  WILLIAMS  et  aL 
(Snpmae  Court  of  Elotida.    Fab.  10.  Iftl7> 

(SyUabnt  hy  th«  Couri.) 

1.  Taxation  «=»734(1)— Tax  Peoceedinq^ 
Validitt. 

A  failure  to  comply  strictly  with  those  provi< 
sions  of  tax  laws  which  are  intended  for  the 
guidance  of  cheers  in  tbe  conduct  of  business 
devolved  upon  them,  designed  to  secure  order, 
8yst«n,  and  dispatdi  in  proceedings,  and  by  a 
disregard  (rf  which  the  rigbta  of  parties  Inter- 
ested cannot  be  injurioauy  affected,  will  not 
usually  render  the  proceeding  void;  but  where 
the  requintes  prescribed  are  intended  for  the- 
protectlon  ot  the  citizen,  and  to  prevent  a  sac^ 
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rifice  of  his  property,  and  a  dttregard  of  them 
mieht  and  renerally  would  InJurionslT  affect  hifl 
rights,  tbejr  cannot  b«  disregarded,  and  a  failure 
to  comply  with  tima  will  rsndsr  the  proceeding 
invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  tag.  U  1406. 1470,  U7l7 

2.  Taxation  «s:»T4&-Taz  Dked— BxxcDTxon. 

An  applicant  for  a  tax  deed  who  takes  it 
whm  the  authority  to  execate  it  has  not  been 
exercised,  as  required  by  mandat(»7  provisiona 
of  law,  does  ao  at  his  periL 

[Ed.  Note.— For  othn>  caaei^  see  Taxation* 
CenL  Dig.  U  1494,  149S.] 

-BUBDKir 


&  Taxation  «=9788^— Tax  Di 

OP  Pnoor. 

Where  the  prima  fade  effect  given  a  tax 
deed  by  the  statute  ia  overcome,  it  is  the  duty 
«f  the  party  daiming  under  the  tax  deed  to  show 
its  validity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  1659.] 

4.  Taxation  «=>489  —  Cobb»ction  and  Bx- 

V1E.W — StATDTB. 
The  statute  requites  that  the  county  com- 
missioners at  a  meeting  for  correcting  and  re- 
viewing the  county  assessment  shall  Immediate- 
ly thereafter  ascertain  and  determine  the 
amount  qf  moo^  to  be  ralaed  by  tax  for  county 
pnrpoaes,  and  aathorisas  the  imj  of  a  tax,  and 
provides  that  every  such  determinatioD  and  le^ 
so  made  shall  be  entered  at  large  opon  th«  rec- 
ords of  the  board. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Gene  Dig.  »  870.  871.] 

5.  Taxation  «=>338— Asoessiibht— Ownkb. 

An  assessment  ot  landa  in  the  name  of  a  per- 
Bon  who  is  not  the  owner  or  legal  repreeeuta- 
tive  of  the  owner,  or  as  unknown,  or  to  the  same 
owner  as  for  the  previous  year  when  not  re- 
turned for  taxatltm  by  the  ownw,  ia  not  au- 
thorized by  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  671.  577,  67&] 

6.  Taxation  «s>686— Tax  OBBnnoATS— Sia- 

NATUBX  OF  ClEBK — StATUTS. 

The  statute  contemplates  that  the  derk  of 
the  circuit  court  shall  sign  an  indorsement  of  a 
tax  certificate  made  by  him. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1377-1379.] 

7.  Taxation  «=»7B(^Applxoation  fob  Tax 
Dekd— Notice. 

Wb«e  the  clerk  of  the  dtcuit  court  doea 
not  give  the  notice  of  an  apidication  for  a  tax 
deed  in  substantial  comDliamea  with  the  stat- 
ute, the  tax  deed  is  void. 

[Ed.  Note.— For  other  cases,  see  luxation, 
Cent.  Dig.  I  1497.] 

8.  Taxation  «=375&— Afplioation  ma  Tax 
Deed— Notice— Validitt. 

Notice  of  an  amilication  for  a  tax  deed 
must  be  mailed  to  the  owner  vi  the  lauds  or  to 
the  person  last  paying  the  taxes  thereon,  or 
else  the  tax  deed  will  be  ineffectual. 

[Ed.  Note.— For  other  csMS,  see  Taxation, 
CenL  Dig.  I  1497.] 

Apipeal  from  Circuit  Court,  Santa  Bosa 
County;  A.  G.  Campbell,  Judge. 

Ejectment  by  W.  A.  McLeod  against  W.  J. 
Williams  and  otbers.  Judgment  for  defend- 
ants on  a  directed  verdict,  and  plaintiff 
brintps  error.  Affirmed. 


Clark  A  Thomps<m,  of  MUton,  for  plaintiff 
in  error.  McGeadiy  &  Lewis,  of  Blilton,  and 
WataoD  A  Paaoo,  ot  Pnuaoola,  fbr  defend- 
anta  tn  error. 

WHITFIELD,  J,  McLeod  brougbt  eject- 
mmt  to  recover  pomessioD  of  N.  W.  %  (tf  N. 
E.  %  and  N.  E.  %  of  N.  W.  ^4.  Sec.  1,  T.  i 
N.,  H.  29  E.,  omtalxdng  80  acres.  Trial  was 
bad  upon  a  plea  of  not  guilty.  The  plaintiff 
Introduced  a  tax'  deed  datctd  December  19, 
1914,  baaed  upon  a  tax  certificate  Ismed  to 
the  state  dated  September  2, 1912.  for  unpaid 
taxes  of  1911.  A  conreyanoe  of  tbe  tinker 
on  tbe  land  dated  September  28, 1^0,  execut- 
ed by  W.  J.  WUllama,  Sr.,  to  the  Yellow  Fine 
Land  Company,  tbe  rigbts  under  tbe  eonr^- 
ance  to  cease  six  years  from  Janoary  1, 1911, 
was  properly  exduded  by  tbe  court,  It  not 
belug  material  to  the  Issoe. 

The  plaintiff  rested  and  the  Uefeodant  of- 
fered testimony  to  show  the  tax  deed  to  be 
void  on  gronnds  that:  (1)  Tbe  conaty  com- 
mlsdoners  In  making  tbe  tax  levy  for  1911 
did  not  "ascertain  and  determine  the  amount 
of  money  to  be  raised  by  tax  tor  county  pur- 
poses." etc.,  as  required  by  section  2,  diapter 
6157,  Acts  19U ;  C2)  the  pr(S>erty  was  not  as- 
sessed 'in  the  name  of  Uke  owner  or  1^^  rep- 
resentative of  tbe  owner,  or  as  *uuknown,' " 
or  "to  tbe  same  owner  as  for  the  previous 
year"  as  required  by  sectlmia  20  and  26,  chap- 
ter 6696.  Acts  1907 ;  (8)  the  tax  oertlflcate 
was  not  assigned  by  the  clerk's  signature  to 
tbe  assi^ment  indorsed  thereon,  as  required 
by  section  668,  General  Statutes  of  1906; 
(4)  notice  of  tbe  issuance  of  the  tax  deed  was 
not  given  as  required  by  section  675,  General 
Statutes  of  1906. 

At  the  conclusion  of  the  testimony  the 
court  declared  the  tax  deed  to  be  void,  and 
directed  a  verdict  for  tbe  defendants,  on 
which  Judgment  was  rendered,  and  the  plain- 
tiCt  took  writ  of  error. 

Tax  deeds  duly  Issued  pursuant  to  the  stat- 
ute are  "declared  to  be  prima  facie  evidence 
of  the  regularity  of  the  proceedings  from  tb» 
valuation  of  tbe  land  described  *  *  *  to 
the  date  of  the  deed."  But  when  a  substan- 
tial defect  In  "the  proceedings"  that  affect 
tbe  validity  of  the  tax  deed  is  shown,  the 
tax  deed  la  Ineffectual  as  title,  unless  the 
holder  thereof  sufflcleutly  overcomes  the 
showing  made  of  the  defect  In  the  proceed- 
ings. 

[1]  A  failure  to  comply  strictly  with  those 
provisions  of  tax  laws  which  are  Intended  for 
tbe  guide  of  officers  In  the  conduct  of  busl- 
DOSS  devolved  upon  them,  designed  to  secure 
order,  egrstem,  and  dispatch  In  proceedings, 
and  by  a  disregard  of  which  the  right  of 
parties  Interested  cannot  be  Injuriously  af- 
fected, will  not  usually  render  the  proceed- 
ing void ;  but  where  the  requisites  prescribed 
are  intended  for  the  protection  of  the  citizen, 
and  to  prevent  a  Sacrifice  of  his  property. 
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and  a  dlsv^ard  of  them  mU^t  and  genenlly 
would  injurlonsly  affect  his  rights,  they  can- 
not be  disregarded,  and  a  failure  to  comply 
with  them  will  render  the  proceedlns  inTalid. 

[2]  An  applicant  for  a  tax  deed  who  takes 
it  when  the  authority  to  execute  It  has  not 
been  exercised,  as  required  by  mandatory 
proTislms  ot  law,  does  so  at  his  peril. 

[S]  Where  the  prima  fade  effect  dven  a 
tax  deed  by  the  stotnte  is  orercome,  it  Is  the 
duty  of  the  party  dwlmlng  nnder  the  tax 
deed  to  show  Its  validity.  Clark-Bay-John- 
8on  Co.  T.  WllUford,  62  Fla.  4SS.  66  South. 
BBS;  Starke  t.  Sawyer.  50  Fla.  696,  47 
South.  S13. 

[41  Sectkin  2,  chapter  6157,  prorides  that: 
board  of  counhr  eommlaritmers  of  eveEy 
countT)  at  a  meettog  n>r  ewrectiiig  and  review- 
ing tne  county  assessment,  sbaU,  immediately 
thereafter  ascertain  and  determine  the  amount 
of  money  to  be  raised  by  tax  for  county  purpos* 
fls,  indnding  the  current  expenses,  interest  on 
bcnided  debt,  bridges  and  oountr  buildlogs.  and 
to  meet  tiie  expenses,  they  are  nereby  authoriz- 
ed to  levy  a  tax  of  not  more  than  five  mills 
upon  the  ddlar  on  the  real  and  personal  proper- 
ty of  the  county ;  and  every  audi  determination 
and  levy  so  made  shall  be  entered  at  lai^  upon 
the  records  of  the  board  of  county  oonmisnon- 
er*" 

The  ndnutes  ot  the  hoard  of  county  cmn- 
mlssioDers  pot  In  evidence  show  the  foUow- 
ing  entries: 

"According  to  advertisement,  board  met  this 
date,  notice  having  been  given  that  they  would 
be  in  session  on  Tuesday,  August  1,  1011,  to 
hear  complaints  and  receive  testimony  as  to  the 
value  of  any  property  aa  fixed  and  aaseeaed  by 
the  county  assessor  of  taxes. 

"The  assessor  presented  his  tax  roll  for  the 
year  1911,  and  after  examination  the  tax  books 
showed  that  the  valuation  of  all  taxable  proper- 
tjr  of  the  county  to  be  $4,680,058.  The  board 
therefore  made  the  following  levy  for  the  year 
1911,  to  wit: 

"For  general  revenue  S  mills  or  thirty  cents 
on  the  one  hundred  dollars  of  taxable  proper- 
ty. For  fine  and  forfeiture  fund  one-half  mill, 
or  five  cents  on  the  one  hundred  dollars.  For 
road  fund  3  mills  or  thirty  cents  on  the  one  hun- 
dred doUats.  For  bridge  and  building  fund 
one  and  a  half  mills,  or  fifteen  cents  on  the 
one  hundred  ddlars.  For  county  adiools  dx 
and  a  half  mills,  or  dxty-five  cents  on  the  one 
hundred  dollars  of  taxable  property. 

"The  board  of  public  instruction  filed  their  es- 
timate for  the  school  year  beginning  July  1, 
1011,  and  ending  Jane  80, 1912,  and  asked  that 
a  tax  of  6%  mills  be  levied,  and  on  motion  was 
allowed.  •  •  • 

"There  being  no  further  budness,  board  a^ 
joumed." 

Manifestly*  these  entries  do  not  diow  fliat 
the  county  oommlssioners  did,  as  expressly 
required  by  the  statute,  "ascertain  and  de- 
termine the  amount  of  money  to  be  raised  by 
tax  for  coonty  purposes,"  etc.  Nor  do  the 
entries  ahow  that  such  determination  was 
entered  at  large  upon  the  records  of  the 
board  of  county  commlsdoners. 

[f]  The  land  was  assessed  in  1910  to  W. 
A.  McLeod,  and  In  1911  to  the  Tellow  Pine 
Land  Company.  It  does  not  appear  that  the 
latter  company  x^nmed  the  land  ft>r  assess- 
ment 


Sections  20  and  26,  chapter  6806,  Acts  1907. 
contain  the  fbUowhig: 

"The  country  assessor  of  taxes  shall  ascertain 
by  p«8(Hid  inspection,  where  not  already  suf- 
&iendy  acquainted  tberewltb,  the  value  of  the 
lai^  and  assess  them  at  thdr  full  cash  value  in 
the  name  of  the  owner  or  legal  r^resentative 
of  the  owner,  or  as  'Unknown,^  and  set  down  in 
the  assessment  roll  following  and  opposite  the 
description  of  the  lands  the  name  of  the  owner 
or  his  or  ber  legal  representative,  and  when  the 
land  has  not  been  returned  for  asseesmait  on 
or  before  the  first  day  of  April  in  each  year,  by 
the  owner  or  legal  representative  of  the  ownw, 
the  county  assessor  of  taxes  shall  enter  tbe 
word,  'Unknown,*  in  the  column  of  the  aseess 
ment  roll  provided  for  the  name  of  the  owner, 
or  his  or  her  legal  representative." 

"AH  assessments  shall  be  legal  which  shall  be 
assessed  to  tlie  same  owner  as  for  the  previous 
year:  Provided,  that  the  owner  does  not  return 
it  for  taxation." 

It  appears  that  the  land  was  conveyed  to 
W.  J.  WiUiams,  Sr.,  in  1010  by  the  Yellow 
Pine  Land  Company.  Obviously  the  land  was 
not  assessed  in  1011  to  the  owner  W.  J.  Wil- 
liams, Sr.,  or  as  unknown  or  "to  the  same 
owner  as  for  the  previous  year,"  who  was 
W.  A.  McLeod.  since  the  assessment  for  1011 
was  to  the  Yellow  Pine  Land  Company  who 
did  not  own  the  land,  but  did  own  the  tim- 
ber. The  statute  provides  for  assesdng  tiUn- 
t>er  rights  s^arate  from  the  lands.  The  as- 
sessment was  not  made  in  acoordauoe  with 
the  statute. 

[I]  Sections  668  and  678,  General  Statutes 
of  1906,  contain  the  following: 

"568.  AH  tax  certificates  heretofore  or  here- 
after issued,  whether  to  the  state  or  individuals, 
shall  be  transferable  by  indorsement  at  any  time 
before  they  are  redeemed,  or  a  tax  deed  is  ex- 
ecuted tbo^or.". 

"673.  Any  person  may  purchase  any  certifi- 
cate of  land  sold  or  certified  to  the  state  for  tax- 
es from  the  derk  of  the  circuit  court  of  the 
county  wherein  sudi  land  is  situated  •  •  • 
and  uie  indorsement  of  such  certificate  sndi 
derk  offidally,  with  the  date  and  amowit  re- 
cdved,  didl  be  sufficioit  evidence  of  the  trans- 
fer and  assignment  thereof." 

The  tax  certificate  on  which  the  tax  deed 
was  based  shows  that  the  Indorsement  of  tb» 
assignment  to  W.  A.  tf  cLeod  has  no  algna- 
tore  at  all  to  It,  0ie  derti's  offldal  seal  and 
official  designation  appearing,  but  no  algiia- 
ture.  The  statute  necessarily  contemplates 
the  affixing  d  the  name  of  the  derk  to  the 
asdgnment  of  tlie  tax  certlflcatew 

[7]  Section  675  of  the  General  Statutes  of 
1906  mandatorily  requires  the  derk  to  mail 
a  copy  ot  the  prescribed  notice  (tf  wpUcnUlon 
for  tax  deed  to  the  owner  of  the  lands  or  to 
the  person  last  paying  taxes  on  said  prop- 
erty. 

Where  the  deik  of  the  drcnit  ooort  does 
not  give  Ute  notice  of  an  application  tot  a 
tax  deed  in  substantial  compliance  with  dw 
statute,  tlie  tax  deed  Is  void.  Hempd  t. 
Consolidated  Land  Co.,  60  Fla.  277,  67  South. 
916. 

[I]  It  appears  thi^  a  copy  of  the  notice 
was  mailed  to  M.  B.  WHsiui,  an  officer  or 
agent  of  the  Tellow  Pine  Lend  Company,  but 
be  Is  not  shown  to  have  beoi^ageat  of  the 
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owner  ct  the  land  or  that  be  was  the  person 
last  paying  taxes  on  the  land.  Hlgbtower  t. 
Hogan,  69  FUu  Se,  68  Soath.  668. 

As  the  tax  deed  under  which  the  plaintiff 
claimed  tiUe  to  the  land  was  Ineffectual  to 
conrey  title  because  of  the  fatal  defects  In 
the  proceedings  constituting  the  assessment 
and  tbe  issue  of  the  tax  deed,  there  was  no 
error  in  directing  a  verdict  for  the  defend- 
ants, and  tbe  judgment  Is  affirmed. 

BBOWNBI,aJ.,andTAZIX>B,  SHAOKUS- 
FOBD,  and  BUJS,  JJ^  concur. 

m  Fla.  t74)  — 

BZABO  ct  aL  T.  SPECKUAK  et  aL 
(SupreoM  Court  ttt  Slorida.    Feb.  16,  IMT.) 

(BvUdbiu  Is  the  Court) 

L  Paktztion  «=356(2}— Sufficiknot  of  Bill. 

Where  a  bill  for  partition  does  uot  in  terms 
allece  specifically  tbe  qaantity  and  jwoportioo- 
ate  share  held  by  each  persoD  In&erestea  in  the 
lantte  sought  to  be  partitioned,  it  will  nerer- 
tbeless  be  hdd  sufficient  on  demurrer,  if  the 
all^ations  are  suffidently  clear  to  enable  the 
court  to  adjudicate  fully  the  lights  and  interests 
ot  the  parties  and  the  quantl^  and  proportion- 
ate share  held  by  each  in  the  landa. 

[Ed.  Not&— For  other  cases,  see  Partition, 
Cent  Dig.  U  160,  1S2-156,  168,  182.] 

2.  E«3T7HT  4=»148(7>— Pixaorao— "MuunFA- 

BJOnSNKSS." 

A  bill  for  partition  Is  not  necessarily  mnltl- 
(arlous  because  there  may  be  united  in  It  ser- 
eral  causes  of  aetloo,  if  tfaey  grew  out  of  the 
same  tranaactifHi  and  all  the  d^ndants  are 
interested  in  the  same  rights,  even  though  the 
sabject-matter  of  the  controveny  may  be  ucum- 
bered  with  conflicting  claims,  if  the  objection 
does  not  appear  to  be  so  grave  as  to  Interpoea 
an  obatscle  to  the  pn^r  administration  of  jus- 
tice. 

j^^^-  Nots;— For  odiv  pssbs,  see  Equity,  Cent 

For  other  deflnftiaiis,  sea  Words  and  Phrases, 
First  and  Secmid  S«rie«  MidtlfarioiMMSBj 

3.  Equxtt  «s930(:i^— JmsDnmoK-i-EtNTnai 

GONTaOVKBST. 
A  court  ot  equity,  taking  jurisdiction  of  a 
cause  for  one  purpose,  will  proceed  with  the  de- 
termination of  all  matters  presented,  where  the 
purpose  for  which  the  covit  talces  jurisdictim 
is  the  principal  relief  sought,  and  the  other  mat- 
ters are  inefdent  thweto. 

[Ed.  Note.— For  other  cases,  see  Equity,  Oent. 
Dig.  H  104-109.  111.  114.] 

4.  Eqtrrrr  «=»a64  —  Atebuerts  of  AirswFA— 
Motion  to  Stbiki— Statdix. 

Under  the  proriaions  of  chapter  6807,  Laws 
of  191S,  affinnatlTe  matter  averred  in  an  an- 
swer to  a  bill  in  chancery.  If  deemed  to  be  in< 
snffident,  should  be  met  by  motion  to  strike  such 
av^nnents. 

Note^For  other  oases,  see  Equity,  Oent. 

5.  QtFTB  «S968,  62(1)  — Causa  Hobtis— BX- 
PKCTATioN  or  Death— Delivebt, 

A  gift  causa  mortis,  to  be  valid,  should  be 
made  in  contemplation  of  the  near  approach  of 
death  from  dangK  then  impending.  There 
diould  be  actual  or  constructive  delivery  of  the 
tbing  given,  or  the  means  of  getting  poe8es8l<Hi 
or  enjoyment  of  it. 

[Ed.  Note.— For  other  cases,  see  CUfts^  Oent. 
Dig.  H  108.  122. 128.] 


6.  OxFiB  <»wOOg>— OApga  Moitu-Banx  Dx- 

POBIT— DSUTEBT. 

A  valid  gift  causa  mortis  of  money  on  deposit 
in  bank,  wmcb  is  not  a  savings  account,  and 
which  is  subject  to  the  d^tositor's  check,  can- 
not be  made  1^  dsUveiy  <rf  the  d«podtor*B  bank 
book  merely. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
I>k.  f  136.] 

7.  Gifts  «»G2(S.  6>— Causa  Mobti&— Stock 
OF  Goods— Delivebt. 

A  vaUd  gift  causa  morUs  of  a  stock  of  goods 
eontaliwd  in  a  stormom  may  be  mads  by  de- 
Uvei7  of  the  key  to  anch  Msoreromn  to  the  donee 
or  his  agent. 

[Ed.  Note.~-For  other  cases,  ass  Gifts.  Cent 
Dig.  SI  120,  ISO.] 

8.  Equitt  9=>2S2— Aitswkb— ExcEPnons. 

It  is  error  to  sustain  emptions  to  an  en- 
tire paragraph  In  an  answer,  where  the  psra- 
grapb  contains  averments  whidi  are  responsive 
to  the  bill,  or  which  set  up  a  valid  defense 
thereto. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  If  623,  524.] 

Appeal  from  Circuit  Court.  Hillsborough 
County ;  F.  M.  RoUes,  Jndge. 

Bill  by  Harry  Speckman  and  others  against 
Alexander  Szabo  and  others  for  partition 
and  on  accounting  between  the  heirs  of  Fred 
William  Meyer  and  Alaander  Szabo,  as  ad- 
ministrator of  Meyer's  estate,  and  for  an  In- 
junction against  detoidant  Scaba  Demuirer 
to  bill  overruled,  and  defoidants  appeeL  Or- 
der reremd. 

H.  8.  Hampton  and  F.  J.  Hampton,  both  of 
Tampa,  for  appellants.  Didcenaon  ft  Dkften- 
aon,  of  Tampa,  for  uipdllees. 

ELLIS,  J.  ^nie  appellees,  about  27  In  nnm- 
ber.  who  were  the  uncles,  annta,  and  consins 
of  Fred  WUUam  Meyer  tm  bis  mother's  side, 
exhibited  their  bm  ot  complaint  in  the  dr- 
cnlt  court  for  HlUaborongb  cxmaty  against 
Alexander  ^bo  and  Ndlie  Meyer  and  Uzale 
Meyer,  two  annts  of  Fred  William  Meyer  on 
bis  tether's  aide,  for  partition  of  cwta&i  real 
estate  and  an  accounting  between  tbe  belrs 
of  Fred  William  Meyer,  who  It  Is  aU^^  died 
in  Tampa,  Fla.,  seised  and  possessed  of  cer^ 
tain  real  and  personal  property,  and  Alex- 
ander Szabo,  as  administrator  of  Meyer's 
^tate,  and  an  Injunction  to  restrain  Alexan- 
der Ssabo  from  paying  over  or  delivering  to 
tbe  defendant  Nellte  Meyer  the  proceeds,  per- 
sonal property,  money,  etc,  coming  Into  bis 
hands  as  administrator  of  the  said  estate  d 
Fred  William  Meyer,  deceased. 

The  bill  alleged  in  substance  that  Meyer 
died  Intestate,  In  Hlllsborongh  county,  in 
1915,  seised  and  possessed  of  certain  describ- 
ed real  eatate;  that  he  bad  an  equity  In  cer^ 
tain  of  the  real  estate,  and  owned  certain 
personal  property,  conslstliig  df  cash  on  de- 
posit in  tbe  OitlieDii^  Bank  ft  Trust  Company 
of  Tampa,  and  a  stodk  of  mordiandiae ;  that 
Alexander  Szabo  was  appointed  administra- 
tor of  the  estate,  and  duly  qualified  aa  such, 
and  has  assumed  full  control  and  manage< 
ment  of  tbe  estate;  that  the  defendant  Nel- 


4t»For  odier  oases  see 


same  tople  and  KBr-HUHBBB  la  all  Xay-Numbered  DInsta  andrSiaaui^  rt  I 
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Ue  Meyer  dalms  t&e  enUra  Interest,  both 
real  and  personal,  of  the  estate,  and  tbat 
Alexander  Szabo  as  administrator  Is  llireat- 
ming  and  preparing  to  pay  over  to  her  all  of 
Uie  personal  proper^  of  the  estate;  tbat 
0»  two  defendants  Nellie  and  Llzade  Ueyer 
are  edsters,  and  the  sole  heirs  at  law  of  the 
fftther  of  the  deceased,  Fred  WllUam  Meyer, 
and  tbat  the  complainants.  Bisters  and  broth- 
ers, and  dilldren  and  grandchildren  of  de- 
ceased sisters  and  brothers,  of  the  deceased 
mother  of  the  aold  Fred  William  Meyer, 
who  it  Is  alleged  died  without  wife,  children, 
brother,  sister,  mother,  or  father,  grandmoth- 
er, or  grandfather  surrlving  him.  A  demur> 
rer  to  the  bill  for  want  of  equity,  because  of 
mnltlfarlonsness  and  vagnoness  of  the  al- 
legations as  to  complainants*  Interests.  Im- 
proper  Joinder  of  parties,  and  because  com- 
plainants show  no  right  to  the  personal 
property  of  the  estate,  was  overruled. 
Whereupon  the  defendants  answered,  admit- 
ting the  allegations  as  to  the  death  of  Fred 
William  Meyer,  demanding  proof  of  the  pos- 
session by  Meyer  at  bis  death  of  the  real  and 
personal  property  described  In  the  bill,  proof 
as  to  the  allegations  of  the  relationship  of 
complainants  to  the  deceased,  Fred  William 
Meyer,  denying  their  right  to  the  relief  pray- 
ed for,  and  admitting  that  KelUe  Meyer  is 
claiming  the  entire  Interest  In  the  property 
of  the  estate,  denying  that  Alexander  Szabo, 
as  admlulstrator  of  the  estate,  has  any  right, 
title,  or  possession  of  the  personal  property 
described  In  the  bill,  which  it  is  averred  Is 
being  administered  by  the  probate  court  of 
Hillsborough  county,  and  denying  that,  as  ad- 
ministrator, he  is  preparing  or  threatenli^ 
to  pay  it  over  to  the  defendant  Nellie  Meyer. 
The  answer  contains  certain  averments  of 
fact  upon  which  the  defendant  Nellie  Meyer 
arers  her  sole  ownership  and  title  to  the  per- 
sonal property  of  the  estate,  which  aver- 
ments  are  as  follows : 

"And  these  defendants,  farther  answering  said 
bill,  and  each  and  every  all^ation  there^,  beg 
leave  to  set  forth,  jointly  and  severally,  aa  fol- 
lows: That  in  the  month  of  March,  1915,  (me 
Frederick  William  Meyer,  who  ia  a  nephew  of 
the  defendant  Nellie  Meyer  herein,  and  who  all 
during  Ms  lifetime  regarded  said  defendant  with 
love  and  affection,  and  had  been  advised  and 
assiBted  for  many  years  by  the  said  defendant 
Nellie  Meyer,  became  afflicted  with  a  fatal  dis- 
ease and  was  advised  by  his  pbysidao  that  be 
would  be  compelled  to  undergo  a  serious  opera- 
tion; thereupon,  after  receiving  such  advice, 
the  said  Frederick  William  M^er,  on  the  eve 
of  said  operation,  and  at  a  time  when  by  reason 
of  the  cxistiiie  disease  and  said  impending  iter- 
ation his  death  was  quite  probable,  sent  for 
the  defendant  Alexander  SKabo,  who  at  said  time 
and  at  the  present  time  had  and  has  no  individ- 
ual interest  in  tlie  property  involved  in  this  liti- 
gation, but  at  said  time  was  a  close  friend  and 
business  associate  of  the  said  decedent;  tbat  the 
BBii  Frederick  William  Meyer  then  and  there 
explained  to  the  Baid  defendant  Szabo  that  he 
anticipated  his  death  would  result  from  said 
operation  he  was  about  to  undergo,  from  the 
sickness  with  which  he  was  then  snffering;  that 
the  only  relative  in  the  world  who  had  any  daim 
upon  lum,  by  reason  of  tiia  affection  or  other- 
wise, was  toe  defendant  Nellie  Meyer;  that  as 


be  believed  he  was  about  to  die,  and  bad  no  op* 
portunity  to  arrange  his  affairs;  that  he  then 
and  there  d^vered  to  the  defendant  Alexander 
Szabo  the  keirs  to  Us  building,  bis  sbne,  and 
bank  book,  and  then  and  there  stated  to  tbe  said 
SzalK)  tbat  be  then  delivered  to  him,  as  a;^t  for 
hia  said  aunt,  the  said  Nellie  Meyer,  all  big  e»- 
tat^  induding  money  in  bank,  and  begged  said 
Szabo  to  close  bis  aJEalrs,  and  to  see  that  said 
property  was  safely  delivered  to  the  said  de- 
fendnnt  Nellie  Meyer. 

''Hiese  defendajats,  further  answerinfr,  say 
tliat  thereupon  the  said  Alexander  Szabo,  at  the 
request  of  the  said  E'rederick  William  Meyer, 
then  and  there  took  possession  of  the  keys,  stock 
of  merchandise,  and  all  the  estate  of  the  said 
Frederick  William  Meyer,  for  and  on  bebalf  of 
the  defeiidant  Nellie  Meyer,  and  upon  the  death 
of  the  said  Frederick  iNlllIam  Meyer,  Immedi- 
ately following  said  surgical  operation,  as  the 
result  of  said  then  existing  disease,  said  defend- 
ant Alexander  Szabo  qualified  as  administrator, 
and  at  tbe  time  of  the  filing  of  this  bill  of  com- 
plaint was  endeavoring  in  good  faith  to  carry 
out  instructions  and  requests  of  the  said  Fred- 
erick William  Meyer;  tbat  said  estate  was  in- 
debted in  various  sums,  and  said  administrator 
was  only  endeavoring  to  pay  off  said  indebted- 
ness ana  to  make  delivery  of  said  property  to  the 
defendant  Nellie  Meyer:  that  tbe  real  estate  left 
by  said  decedent  is  suSldent  to  pay  the  indebt- 
edness of  said  estate,  without  resort  to  tbe  pet<- 
sonnl  property.  Wherefore  these  defendants  say 
tbat  by  reason  of  the  foregoing  the  complaln- 
aata  have  no  interest,  right,  or  title  in  and  to 
the  personal  property  of  said  estate,  and  these 
defendants  pray." 

The  complainants  filed  exceptions  to  the 
above  quoted  portions  of  the  answer  for  scan- 
dal and  impertinence,  which  ^ceptions  were 
sustained  in  the  following  <Hder: 

"Exceptions  sustained,  because  tbe  court  feels 
that  dehvery  of  a  bank  book  is  not  a  proper  de- 
Uvery,  and  further  that  a  pn^r  delivery  must 
be  tnade  to  the  donee,  and  not  to  any  one  as  an 
agent  for  donee,  as  it  leaves  too  much  room  for 
fraud  with  relatioa  to  tbe  estates  of  deceased 
persons. 

"Done  and  ordered  this  tSie  26th  day  of  Jn^^ 
191&" 

[1]  The  demoner  to  ttie  Ull  was  properly 
orermled.  Tbe  complainants  primarily 
songbt  partiticm  of  the  real  estate,  which  ac< 
cording  to  the  allegations  of  the  bill  was 
owned  by  the  complainants  and  the  two 
defendants  Nellie  and  Lizzie  Meyer  as  co- 
parceners, and  partition  of  the  personal  profw 
erty  In  the  possession  of  the  defendant  Alex- 
ander Szabo,  alleged  to  be  owned  by  them 
upon  a  final  settlement  of  the  estate.  Sec- 
tions 1939-1047,  General  Statntes  of  Florida 
of  1906,  Florida  Compiled  Laws  of  1914.  The 
allegations  of  the  bill,  which  are  admitted  "hy 
the  demurrer,  assert  tbe  ownership  In  com- 
mon of  the  real  pn^rty,  which  is  described, 
between  the  parties  to  the  suit  and  although 
tbe  bill  does  not  set  out  the  quantity  and 
proiMrtionBte  share  held  by  each  with  thot 
particularity  which  It  should  have  done,  the 
auctions  are  suffldently  clear,  howev^.  at 
to  tbe  relationship  of  the  complainants  and 
defendants  Nellie  and  Ldzzle  Meyer  to  the  do- 
ceased  as  to  enable  the  court  to  adjudicate 
fully  upon  the  rights  and  interests  of  the 
parties  and  the  quantity  and  proportlonata 
share  held  by  each. 

11,  S]  A  blU  is  not  necessarily,  multifarious 
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because  there  may  be  united  to  It  wenraX 
causes  of  action,  and  many  oonqdaiiiants 
whose  Interests  are  different  In  qiiantlt7<  If 
the  cansea  of  action  yrew  out  ot  the  same 
transaction  and  all  defendants  Interested  In 
the  same  rights,  the  objection  on  the  ground 
of  mulldfarloasnesR  will  not  be  sustained. 
And  even  If  (he  subject-matter  of  the  con- 
troversy Is  Incumbered  with  manj  conflicting 
clalros,  equity  will  entertain  a  suit  to  de- 
termine and  adjust  all  the  Interests  at  once. 
See  Farrell  v.  Forest  InTestment  Ca,  74 
South.  216,  decided  at  the  present  term.  The 
objection  to  the  bill  on  tUs  ground  does  not 
appear  to  be  so  grave  as  to  Interpose  an  ob- 
stacle to  the  proper  administration  of  Justice, 
and,  as  we  said  in  the  above  case,  the  matter 
particularly  to  be  considered  is  convenience 
la  the  Bdminlstratton  of  Justice.  The  court 
havtog  taken  Jurisdiction  of  the  cause  (or  one 
purpose,  It  will  proceed  with  the  determina- 
tion of  all  the  matters  presented.  See  the 
authorities  dted  In  Farrell  v.  Forest  Invest- 
ment Co.,  supra.  It  Is  true  that  the  blU  did 
not  allege  that  the  debts  of  the  estate  had 
been  paid,  nor  ,th&t  there  were  no  debts  to 
be  paid  by  the  administrator ;  but  It  did  al- 
lege that  the  defendant  Szabo  was  In  posses- 
sion of  the  personal  property  and  was  about 
to  pay  it  over  and  deliver  It  to  the  defendant 
Nellie  Meyer,  whl<4i  under  the  allegations  of 
the  bill  the  complainants  had  the  right  to  in- 
voke the  power  of  the  cotfrt  to  prevent,  and 
to  require  the  admtolstrator  to  come  to  an 
accounting  of  the  personal  property  In  his 
hands  belonging  to  the  estate,  and  to  pay  the 
same  over  to  them  accordingly  as  their  in- 
terests were  establlBhed  upon  a  final  settle- 
ment of  the  estate.  There  Is  no  conflict  of 
Jurisdiction  between  the  circuit  and  pro- 
bate courts  for  HlllBbOTough  county  present- 
ed by  the  blU. 

[4.  i]  The  afllrmatlTe  mattw  set  iq>  in  the 
answer,  whldi  Is  made  the  ba^  for  the  re- 
lief prayed,  should  have  been  met  by  motion 
to  strike  the  same,  if  complainants  thought 
It  to  be  InsaOdent  See  chapter  6007,  haws 
aC  Flffllda  of  1915.  Treatinf  the  ezceittions, 
however,  as  objectirau  to  the  InsufiQdency  of 
that  portton  of  the  answer  herelnbefine  quotr 
cd,  we  will  consider  tbe  question  of  the 
validity  (tf  tbe  averred  "d(HUtlo  causa  moi^ 
tls."  A  gift  of  this  chancter  must  be  made 
in  contemplation  oi  the  near  approach  of 
death  from  danger  then  impending,  to  take 
effect  absolutely  only  upon  the  death  of  the 
donor.  There  must  be  delivery  to  the  donee, 
actual  or  constructive,  of  tbe  thing  given, 
or  the  means  of  getting  possession  and  en- 
joyment of  it.  "It  Is  the  fact  of  delivery 
that  converts  the  unexecuted  purpose  Into  an 
executed  and  complete  gift"  See  12  R.  a 
L.  pp.  955-967;  20  Cyc.  1231;  Newton  v. 
Snyder,  44  Ark.  42,  51  Am.  Bep.  587;  Daniel 
V.  Smith,  75  Cat  648,  17  Pac.  683 ;  Basket  v. 
Hassell,  107  U.  S.  602.  2  Sup.  Ct  416,  27  L 
SA.  600;  WUUams  v.  Chamberlain,  105  lU. 
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210, 46  N.  SL  200;  BCeUBbon  v.  Newtown  Sav- 
Banlc,  07  Oonn.  Tfi.  34  AH.  700;  Deneff  r. 
Helms.  42  Or.  161,  70  Fac.  S90;  Newman  v. 
Boat,  122  N.  G.  524,  20  8-  B.  848;  Robson  v. 
Robson,  Adm'r.  8  Del.  Cta.  51 ;  Dickeschled 
V.  Bxdiange  Bask,  28  W.  Va.  340;  Hawn  v. 
Stoler,  208  Fa.  610.  57  AU.  1116,  66  U  R.  A. 
818 ;  Stokes  r.  Spragn^  110  Iowa.  80,  81  N. 
W.  199 ;  Smith,  Adm'r,  v.  Fwgnson,  00  Ind. 
220,  46  Am.  Bep.  216.  The  case  ot  PoweU  v. 
Leonard,  0  na.  860,  taidds  tliat  In  order  to 
constitute  a  valid  gift  the  transaction  must 
be  consummated  by  dellvay  ct  the  thing  giv- 
en. See,  also,  Ross  ft  Go.  v.  Walkw,  44  Fla. 
704,' 82  South.  Frits  t.  Fernandez,  45 
Bla.  818,  84  Sooth,  316. 

[(,  7]  The  subject  of  gifts  causa  mortis  and 
Inter  vivos  have  received  much  consideration 
text-writers  and  the  courts  both  In  this 
country  and  En^and.  It  Is  generally  con- 
ceded that  the  leading  English  case  on  the 
subject  is  Ward  v.  Turner,  2  Ves.  Sr.  430,  in 
which  it  was  held  that  an  actual  delivery  was 
lndt^>ensable  to  vest  the  property  If  the  sub- 
ject-matter Is  capable  of  delivery.  The  first 
headnote  states  that,  If  the  subject-matter  be 
not  capable  of  ddlvery,  there  must  be  de- 
livery of  what  is  equivalent  to  It  at  law.  In 
tliat  case  the  delivery  of  receipts  for  the 
consideration  money  paid  for  the  purchase  of 
certain  annuities  was  held  by  the  Lord  Chan- 
cellor Hardwicke  as  not  being  a  sufficient 
delivery  to  validate  the  act.  It  Is  unneces- 
sary to  review  the  many  eases  dted  In  the 
briefs  upon  the  subject  It  would  lead  to  a 
dlscuB^on  of  Uttie  profit.  The  conclusion 
of  the  <diancellor  who  heard  this  case,  that 
the  dellvoy  of  the  bank  book  was  not  a  suf- 
ficient delivery  to  validate  the  gift  of  the 
money  In  bank,  we  think,  was  correct;  but 
we  do  not  agree  with  him  that  a  valid  de^ 
livery  may  not  be  made  to  an  agent  of  the 
donee.  In  the  Ward-Turner  Case  the  chan- 
cellor said  that  the  delivery  of  a  key  to  a 
storeroom  containing  bulky  goods  bad  been 
held  to  be  a  sufficient  delivery  of  the  pos- 
session, because  It  Is  the  way  of  coming  at 
the  possession  or  to  make  use  of  the  thing, 
and  therefore  the  key  Is  not  a  symbol  whlf^ 
would  not  do  so.  And  In  the  case  of  Powell 
V.  Leonard,  supra,  Mr.  Chief  Justice  Dupont 
said  that  what  constitutes  a  good  delivery  Is 
a  question  of  great  difficulty.  Its  proper 
solution  can  only  be  arrived  at  by  consider- 
ing, not  only  the  locality  of  the  thing  donat- 
ed, but  also  its  nature  and  ktod,  and  that  the 
dtiiveiy  ot  keys,  as  in  the  olm  at  goods  In 
a  warehouse  or  trunk,  has  evrai  been  hdd  to 
be  a  sufficient  delivery;  he  also  thong^t  that 
a  dellveiy  et  a  omveyance  as  in  the' case 
of  vessels  at  sea  was  suffldoit  Gifts  causa 
mortis,  as  the  diancellor  said  in  this  case, 
"leaves  too  much  room  for  fraud  with  rela- 
tion to  the  estates  of  deceased  persons."  For 
that  reason,  and  the  numerous  attempts  to 
sustain  such  gifts  by  fraud  and  perjury  led 
to  the  enactment  of  the  statute  for  tbe  pre* 
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TentUHi  of  fraoaB  and  pecjurr.  See  Diev 
Hagert7,  81Me.281.17AtL68,8Ii.R.A. 
280, 10  Am.  St  Bep.  2BS. 

jn  the  case  oi  a  deposit  In  bank,  tlie  bank 
book  Is  merely  evidence  of  the  amonnts  which 
bare  from  time  to  time  been  placed  In  the 
bank  by  the  dqmsitor.  The  possesBion  of  the 
book  In  the  hands  of  tba  bank  la  not  evidence 
that  tbe  amonnts  appearing  on  the  bank  book 
as  debits  "against  the  bank  have  been  paid, 
nor  does  It  aothorlae  the  pezaon  to  whom  the 
hotik  has  been  glvm  to  withdraw  It  When 
the  dqioBit  Is  withdrawn,  it  la  nsnally 
c3ieck,  If  it  is  not  a  savings  bank  deposit  and 
ndther  the  blQ  nor  Qke  answer  show  that  the 
deposit  was  of  tiiat  character.  In. Walsh's 
Appeal.  122  Fa.  177,  15  AtL  470,  9  Am.  St 
Rep.  88,  1  L.  B.  A.  SSS,  the  oonrt  said  an 
assignment  of  such  a  book,  like  an  assign- 
ment of  a  book  of  original  entry,  will  operate 
to  transfSer  the  entire  balance  remaining  dne 
upon  the  aoconnt;  but  a  delivery  of  it  will 
no  more  transfer  the  funds  than  will  a  de- 
livery of  a  book  of  original  oitrtes  transfer 
the  balances  doe  upon  the  several  accounts 
contained  therein.  To  the  same  effect  Is 
Hawn  T.  Stoler.  208  Pa.  610,  67  Aa  1116,  65 
L.  B.  A.  818.  See,  also,  12  B.  O.  U  p.  965. 
Any  relaxation  of  the  law  In  aid  of  gifts 
causa  mortis  Is  firanght  with  danger;  such 
donations  amount  to  a  revocation  pro  tanto 
of  written  wills,  and,  not  being  subject  to 
the  forma  prescribed  for  nuncupative  wills, 
are  dearly  of  a  dangerous  nature,  as  TUgh- 
man,  G.  J.,  said  in  Wells  v.  Tucker,  S  Bin. 
(Pa.)  366,  referred  to  in  Hawn  v.  Stoler, 
supra. 

[I]  The  dianoellor  sustained  the  exceptlcms 
to  the  entire  paragraphs  quoted  from  the 
answer.  As  we  think  the  answer  seta  up  a 
valid  gift  causa  mortis  as  to  the  stock  of 
goods,  the  order  was  erroneous.  The  order 
should  therefore  be  reversed;  and  it  Is  so 
ordered. 

BBOWNE,  a  J.,  and  TAYLOB,  SHAOELO- 
FOBD,  and  WUiTlTIBLD,  JJ^  concur. 

<7S  FU.  S82)  ' 

OHABLES  et  aL  v.  APPLBTON  et  aL 
(Supreme  Court  of  Florida.  Feb.  15.  1917J 

(Syllabus  bv  tA«  CourU 
Affsal  Ann  Bbbob  <=9lOO809— DxoBn— At> 

FIBKARCK. 

Where  there  is  ample  evidence  to  sustain  a 
decree,  and  no  rule  of  law  Is  violated,  tlw  decree 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
iSrror,  Cent  Dig.  S  3971.] 

^peal  from  Circuit  Court,  Pinellas  Coun- 
ty;  F.  M.  Bobles,  Judge. 

Bill  in  equity  by  J.  W.  Charles  and 
anoth»  against  W.  W.  Ai^deton  and  wife 
and  Uazle  M.  Slack  and  others.  Bill  dis- 
missed as  to  Lizzie  M.  Slack  and  husband. 


and  as  to  tbe  other  defendants  w^Oiont  prej- 
udloe^  and  complainants  appeal.  Affirmed. 

H.  P.  BaUey,  of  Tampa,  for  ai;q;)ellaiits. 
A.  E.  Cook  and  Wlm.  G.  King,  both  of  St. 
Petraiabdig,  for  appellees. 

PER  CURIAM.  J.  W.  Charles  and  A.  C. 
EUne  brought  a  bill  In  equity  against  W. 
W.  Appleton  and  wife  and  Lizzie  M.  Slack 
and  others.  The  purpose  of  tht  suit  is  to 
have  tbe  record  of  a  deed  of  conveyance  can- 
celed as  being  a  fraud  upon  an  escrow  agree- 
ment On  tbe  pleadings  and  evidence  the 
court  dismissed  the  Ull  as  to  Lizzie  M. 
Slack  and  her  husband.  The  deoee  contains 
the  following: 

"There  may  or  may  not  be  equitiee  between 
the  complainants  and  defendant  Appleton  If  dif- 
ferently presented,  but  upon  the  plea^ngs  and 
evidoioe  in  this  caae  no  egolty  on  behalf  ot 
complainants  baa  been  made  to  appear.  It  Is 
therefore  ordered  that  the  bill  of  complaint  be, 
and  the  same  is  hereby  dismiaaed  without  preju- 
dice." 

The  complainants  appealed  and  contrad 
that  on  the  evidence  the  decree  should  have 
been  for  the  complainants.  A  dlscussl<m  of 
the  testimony  would  serve  no  useful  pur- 
pose. There  is  ample  evidence  to  sustain 
the  decree  made,  and,  as  the  ^*'t"**m^  of 
the  bUl  as  to  the  defendant  AppUton  la  with- 
out prejudice,  the  complainant  is  at  liberty  to 
pursue  any  appropriate  runedy  to  which 
he  may  be  entitled  in  the  premises  under  the 
Uw. 

Affirmed. 

BBOWNB,  a  and  TATLOB,  SHAOK- 
LEFOBB,  WHirrZBIiD.  and  ELLIS,  JJ.. 
concur. 


01  Fia.  IW 

HDDDLBSTON  v.  OBAHAH. 

(Supreme  Court  of  Florida.    Feb.  12.  1817. 
Behearing  Denied  March  ^  1817.) 

(8ifU»hiu  by  Me  Oevrt.; 

1.  DVIUKROK  «=S>832a)  —  ADUSBIBIUTr  — 
JUDGICENT  AND  DbGBBEB—StaTUTE. 

Section  1622  of  the  General  Statutes  of 
Florida  1906,  providing  for  the  admission  in 
evidence  of  judgments  and  decrees,  and  certided 
copies  thoeo^  does  not  render  the  original  rec- 
ord in  a  cause  inadmissible  to  prove  its  om- 
tents. 

[Ed.  Note.— For  other  case&  see  Bhddence. 
Cent  Dig.  U  1237.  1240.] 

2.  Bquitt  «s»481— Dbobbb— CoNsisnixnoH— 

Bbfebence  to  Plbadino. 
Where  a  decree  in  an'  egaity  cause  ia  doubt- 
ful in  meaning  because  of  certain  language 
uaed,  and  aucb  decree  is  offered  In  evidence  to 
establiah  the  point  that  the  matter  in  contro- 
versy baa  been  adjudicated,  the  court  will  be 
aided  in  ita  interpretation  of  the  meaning  of 
the  decree  by  reference  to  the  pleadings  In  tbe 
cause. 

[Ed.  Note.— For  other  cases,  see  Bqul^,  Gent 
Dig.  SS  1048-lTXSl.] 


«9For  other  cues  see  same  toplo  antf  KBT-NUMBBR  la  all  Ker-Hmnbered 
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8.  EfiTOFPKL  «»08fl)— OPnATXOH. 

Ad  eatoppel  operates  agmliut  the  (trinot- 
pals  and  their  priviea. 
[Ed.  Note.— For  other  cum,  lee  Batoppel, 

Cent.  Diff.  I  290.] 

4.  JcDOHENT  ^748(2)  —  Bn  AnnTDXOAXA 
— Deceei  lit  Equity. 

Where,  in  an  equity  cause,  the  legal  and 
eqaitable  title  to  land  ia  adjudicated  as  between 
the  parties,  the  decree  in  said  caose  will  con- 
stitute res  adjadicata  as  between  the  same  par- 
ties or  their  privies  in  a  subsequent  action  at 
law  inrt^Ting  the  title  to  said  land. 

raid.  Not&— For  other  cases,  sss  SvBigmmt, 
Cent  Dig.  H  12GS,  1276. 12S4.] 

Error  to  Circuit  Court,  Palm  Beach  Ootin- 
ty;  H.  Pierre  Brannlng,  Judga 

Action  of  ejectment  by  Elrirft  S.  Hnddles- 
ton  against  D.  8.  Orabam.  Judgment  on 
directed  verdict  for  defendant,  and  plalnUfl 
brtogB  error.  Affirmed. 

Band  &  Knrtx  and  Price  &  Bylee^  all  of 
Miami,  for  plaintiff  In  error.  O.  A.  Worley 
k  Son.  of  Miami,  fx  de^jeoOxat  In  mor. 

BLLIS.  3.  Ihls  Is  an  action  <tt  alectmoit 
moaght  hj  ^  plaintiff  In  amH:,  as  plaintiff 
belov.  against  the  defendant  in  errw,  as  de- 
fradant  below.  The  court  Instmcted  a  Ter- 
diet  for  tbe  defendant,  and  to  the  judgment 
baaed  npon  the  verdict  tlie  plalntUf  took  a 
Witt  <^  error. 

According  to  tbe  view  we  have  of  the  case 
It  la  fMily  neceesaiT  to  dlscaas  oob  gnestlim. 
namely:  Whether  the  reowd  ct  the  case  of 
R.  H.  Hnddlesttm  v.  Nora  S.  BoUlns  et  aL* 
was  admissible,  and.  If  ao,  whether  fiie  de> 
cree  therein  was  res  adjadicata  aa  to  the 
plaintiff  In  this  case. 

The  facts  as  shown  by  the  record  were  as 
follows:  H.  H.  Huddleston  entered  under 
the  homestead  law  the  land  In  dilute.  In 
November,  1883,  be  obtained  his  final  receipt. 
In  July  188S,  by  a  deed  of  cmveyance  In 
which  his  wife  by  a  separate  instmmeat 
Joined,  the  land  was  conveyed  to  Mary  BC 
Graham.  In  October,  1888,  R.  H.  Huddles- 
toa  obtained  a  United  States  patent  to  the 
land.  During  that  year  Mary  U.  Oraham 
and  her  husband.  John  M.  Oraham,  died, 
leaving  surviving  them  Nora  S.  Rollins,  who 
became  administratrix  <^  the  estates  €£  Mary 
U.  and  John  K.  Oraham,  also  Uabti  H. 
Graham,  William  M.  Graham,  and  Dooglas 

5.  Graham. 

In  1902  R.  H.  Huddleston  exhibited  his 
bill  in  chancery  In  the  circuit  court  for  Dade 
county  against  Nora  S.  Rollins  as  administra- 
trix of  the  estate  of  Mary  M.  Oraham  and  in 
her  own  right  as  oae  of  the  heirs  of  Mary 
IC  and  John  M.  Graham,  and  Mabel  H.  Gra- 
ham, William  H.  Grahanf  and  Dooglas  S. 
Graham,  to  dedare  a  tmst  In  the  lands  in  dls- 
pnte  for  B.  H.  Hnddleaton  to  the  extent  of 
one-half  Interest,  and  tbe  dtfendanta  as  the 
heirs  of  Mary  M.  Graham  for  a  one>hatf  in- 
terest   Tbe  bill  recited  the  circnmttances 


under  whldi  the  complainant  acquired  the 
property,  tbe  cwiveyance  by  him  and  his  wife 
to  Mary  H.  Graham,  the  drcnmstances  un- 
der whifdi  he  claimed  the  tnist  estate  was 
created,  the  death  In  1888  of  Haiy  M,  and 
John  M.  Graham,  and  the  relation  ot  the  de- 
fendants as  the  only  hehrs  at  law  of  Mary 
H.  and  J<An  V.  Oraham.  Tbe  bill  condad- 
ed  wlOi  a  prayer  that  the  deed  of  convey- 
ance from  R.  H.  Hnddleeton  and  wife  to 
Mary  U.  Grabanr  "be  declared  a  trust";  that 
a  master  be  appointed  to  sell  the  land,  and 
after  paying  tbe  expenses  to  divide  tbe  pro- 
ceeds oi  sale  equally  between  the  plaintiff 
and  the  defendants,  according  to  the  terms  of 
the  agreement,  as  it  was  alleged  was  made 
between  R.  H.  Huddleston  and  John  M. 
Graham  wh«i  the  land  was  conveyed  by  the 
former  to  the  wife  of  the  latter,  or  that  a 
partition  of  the  lands  be  made  as  provided 
for  under  the  statute.  The  defendants  an- 
swered, denying  the  material  allegations  of 
the  bill,  to  which  the  complainant  filed  a 
replication.  A  master  was  api>ointed  to  take 
testimony,  and  the  case  came  on  to  be  heard 
upon  the  merits  in  November,  190(L 

The  dianoeU«  by  his  decree  adjudged  that 
the  complainant  had  not  maintained  the  bill 
of  cookMaint,  tndered  it  dinutsaed.  and  con- 
olnded  the  decree  as  follows:  "Final  decne 
is  hereby  entated  in  tivor  of  tUe  defiBodants 
to  this  bill."  A  petition  for  rehearing  was 
granted,  which  resulted  in  an  <«der  reaffirm- 
ing the  decree  as  rendered. 

In  April,  1900.  B.  H.  Huddlestcm  and  wife 
executed  a  deed  to  their  son,  O.  U  Huddles- 
toa^  attempting  to  convey  the  lands  In  dis- 
pute, and  in  June  of  the  same  year  O.  Ia 
Hnddleaton  and  wife  by  deed  attempted  to 
reconvey  the  same  lands  to  B.  H.  Hnddleston. 

There  la  evldoice  that  in  1900  C.  L.  Hud- 
dleston went  to  Palm  Beadh.  en4;iIoyed  at- 
torneys to  assist  him  In  clearing  the  title; 
that  he  took  possession  of  the  land,  ran  a 
two  or  three  strand  wire  t&an  along  the 
northern  and  southern  boundary  lines,  the 
land  lying  between  the  Atlantic  Ocean  on  the 
east  and  Lake  Worth  on  the  west,  obtained 
leasee  from  some  fishermen  whom  they  found 
on  the  place,  and  paid  taxes  for  the  years 
1905  to  1913,  Indnalve. 

The  action  of  ejectment  was  begun  in 
April,  1915;  the  case  was  tried  In  November, 
191S.  at  which  tin»  the  defendant  had  been 
Uving  on  the  place  about  18  nfontha.  The 
plaintiff  in  the  actlm  Is  the  widow  of  R.  H. 
Huddleston,  and  claims  under  a  will  of  her 
deceased  husband,  who  died  In  May,  1913. 
Tbe  defendant  in  the  action  is  a  son  at  Mary 
M.  Oraham.  It  was  also  admitted  that  Nora 
S.  Rollins,  as  administratrix  of  the  estate  ot 
Mary  M.  Graham,  paid  the  taxes  on  the 
lands  tot  the  years  1888  to  1887,  inclusive, 
holds  a  redemption  certificate  dated  in  1904 
redeeming  the  property  from  a  sale  made  to 
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B.  H.  Hnddleston  In  1902,  also  oerOflcates  re- 
deeming the-pn^drlT  from  tax  galea  made  In 
1903  and  1904. 

[1]  The  plaintiff  objected  to  the  Introdno- 
tl(Hi  ot  fbe  record  In  tbe  ctiancery  suit  upon 
wraral  grounds,  one  ot  whldi  was  that  the 
papers  offered  In  evidence  were  tbe  original 
coart  files  of  a  cause  formerly  pending  In  tbe 
drcoU  court  for  Dade  county.  Palm  Beach 
county  before  Its  creation  In  1908  was  a  part 
ot  Dade  count;,  and  was  made  a  part  ot  tbe 
Serenth  Judldal  dicnit,  which  Included  Dade 
conntr,  and  at  the  time  of  the  trial  of  this 
cause  fozioed  a  part  ot  tbe  Bleventh  drcuU, 
which  included  Dade. 

Statutes  wbicb  provide  for  the  admission 
tn  evidence  of  oertlfled  copies  of  JndldiU  ree- 
ords,  Jndgment)^  and  decrees  are  generally 
htid  to  be  cumulative  and  not  restrictive; 
these  statutes  do  not  tender  the  records 
themselves  Inadmissible  to  prove  tlielr  con- 
tents. See  10  B.  a  L.  p.  1104. 

Section  1522  of  tbe  General  Statutes  of 
Florida  1906  provides  that  the  Judgments 
and  decrees  entered  in  tbe  circuit  courts  of 
the  stat^  and  certified  ct^es  thereof  sbaU  be 
admissible  as  prima  t&de  evidence  In  tbe 
several  courts  the  state,  of  tbe  entry  and 
Tidldlty  of  Buc3i  judgments  and  decrees. 

[I]  It  was  nest  objected  in  behalf  of  tbe 
plaintiff  that  the  record,  consisting  of  the 
pleadings  and  final  decree  In  tbe  equity 
cause,  were  irrelevant  and  immaterial,  and 
set  np  no  defuse  or  partial  defoise  to  the 
plalntUTs  action.  It  Is  argued  that  tbe  rec- 
ord of  the  Jud^nent  and  decree  did  not  con- 
stltute  "res  adjudlcata"  as  against  the  plain- 
tiff. Counsel  for  plaintiff  in  error  contends 
that  because  In  the  final  decree  tbe  court  ad- 
judged tbe  bill  of  complaint  to  be  Insufficient 
to  state  a  canse  of  action,  tbe  record  does 
not  operate  as  an  estoppeL  Tbe  decree  was 
not  altogether  what  tbe  above  language 
might  Imply.  Tbe  language  of  the  decree  In 
this  regard  was  as  follows: 

*^be  coart  does  hereby  order,  adjudge  and 
decree  that  the  complainant  haa  not  stated  in 
his  bill  of  complaint  sufficient  cause  of  action 
to  entitle  him  to  the  relief  sought  in  his  bill, 
and  that  the  pleadings  and  the  testimony  in 
the  case  does  not  sustain  the  aUegations  In  the 
bill,  and  that  the  complainant  has  not  sustain- 
ed or  maintained  by  the  testimony  his  said 
bill  of  complaint,  and  that  tbe  said  bill  of  com- 
plaint be  and  the  same  is  hereby  dismissed 
with  cost  to  the  defendant  to  be  taxed  against 
complainant,  and  tibat  final  decree  is  hereby  en- 
tered In  favor  of  tbe  defendants  to  this  bilL" 

While  there  appears  to  be  some  contradic- 
tion In  the  tongnage  as  to  the  court's  view  on 


the  question  of  whether  the  bill  was  without 
equi^,  we  think.  In  view  of  the  decree  that 
should  have  been  entered  If  the  court 
thought  the  bin  was  without  equity,  and  our 
reading  of  the  bill  as  tbe  same  appears  in  the 
transcript  that  tbe  bill  was  not  dismissed  as 
being  without  any  matter  of  equity  upon 
which  to  base  tbe  relief  prayed  for  tber^, 
but  that  it  was  dismissed  as  tbe  decree  re- 
cites, because  tbe  "pleadings  and  tbe  testl- 
mony  In  the  case  does  not  sustain  the  allega- 
tlona  In  the  bill,  and  that  the  complainant 
has  not  sustained  or  maintained  by  tbe  tes- 
tlmony  his  said  bill  of  complaint.** 

[I]  If  the  decree  operates  as  an  estoppel  at 
all  It  Is  elZMtive  against  Mrs.  Elvira  S.  Bnd- 
dleston,  the  plaintiff  In  error,  because  she 
claims  under  the  will  of  her  deceased  hus- 
band who  was  the  complainant  In  the  equity 
cause.  See  State  ex  reL  Kattcmal  Subway 
Co.  V.  City  of  St  Louis,  145  Mo.  551,  46*  S. 
W.  981,  42  L.  B.  A.  113;  1  Greenleaf  on  Evi- 
dence. J  189:  82  Cye.  388;  10  R.  C.  L.  p. 
1116;  PraU  v.  Prall,  58  Fla.  496,  50  South. 
867,  26  L.  R.  A.  (N.  S.)  677. 

[4]  In  this  case  tbe  plaintiff  claims  as  dev- 
isee of  her  husband,  tbe  defendant  as  belr  ot 
fals  mother,  Mary  M.  Graham.  In  the  equity 
cause  the  complainant  admitted  making  and 
executing  the  deed  of  conveyance  to  Mary  M. 
Graham,  thereby  vesting  the  title  In  her. 
This  bill  was  filed  four  years  after  he  ob- 
tained the  patent  from  the  United  States 
government.  He  only  claimed  by  tbe  bill  an 
equitable  half  Interest  In  the  property,  and 
set  np  facts  which.  If  be  could  have  estab- 
lished, would  have  entitled  him  to  tbe  relief 
sought  Tbe  legal  and  equitable  title  to  this 
prcqierty  was  adjudicated  in  that  salt,  and 
In  our  opinion  the  decree  is  res  adjudlcata  as 
to  the  platntlfT  In  this  Qn& 

The  court  had  before  It  flie  same  parties; 
that  Is  to  say,  tbe  predecess(»r  In  title  of  tbe 
plaintiff  in  error  was  before  the  court,  and 
so  was  the  defendant  In  error,  the  same  sub- 
ject-matter was  involved,  and  the  title  under 
which  each  claims  was  the  subject  of  investi- 
gation and  adjudicatltm.  Tbe  court  had  Ju- 
risdiction of  the  subject-matter,  and  tbe  bill 
was  dismissed  on  tbe  merits. 

Tbe  other  assignments  ot  error  are  nnne^ 
essary  to  be  considered. 

The  Judgment  Is  affirmed. 

BROWNB,  a  J.,  and  TAXhOJt,  SHACK' 
LSFOED,  and  WHITFIEU),  33n  ooncaz; 
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BUBCHAH  T.  ROBINSON.  <No.  18820.) 

(Supreme  Coort  <tf  MlarisBlppi,  XMririon  B. 
Feb.  10,  1917.) 

1.  HlOHWATS  <S»184(S}— AUTOUOBXU  AOOX- 

DKNT— Jtjby  Cask. 
In  an  action  for  injuries  hy  a  passenger  in 
a  male  drawn  bngf^  against  an  automobile 
driver,  case  held  for  toe  jury  under  the  evidence 
11  to  defendanf  B  negligenea  In  driving  by  the 
buggy  at  Buch  a  r&te  of  speed  o  to  fri^ten  the 
mules. 

[Ed.  Note.— For  other  caMB,  see  Highways, 

Cent.  Dig.  SS  473,  473%.] 

2.  HlOHWATS  «=9l81(8>— Durr  or  Autoho> 
Biu  Dbiveb. 

Without  any  Btatnte  on  tihe  suMect,  it  la  tlie 
duty  of  the  driver  of  an  automohfle,  which,  by 
its  speed  and  noise,  Is  likely  to  frighten  the 
ordinary  country  horse  or  mule,  to  observe  the 
frightened  attitude  of  an  approaching  team,  and, 
if  necessary,  to  checb  or  slacken  bis  speed,  and 
otherwise  to  take  reasonable  precautions  to  pre- 
vent  the  team  from  getting  beyond  the  control 
of  its  driver. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  469.]  . 

Appeal  from  Circuit  Court,  Tishomingo 
County;  Claude  Clayton,  Judge. 

Suit  by  Mamie  Burdiam,  by  next  friend, 
against  James  B.  Boblnson.  From  a  Judg- 
ment tor  defendant,  plaintiff  aroeals.  Be> 
▼eraed  and  remanded. 

The  suit  la  for  Injuries  sustained  by  plain- 
tiff because  of  the  alleged  negligence  of  the 
drlTer  ot  de&ndanf s  automobile  in  frighten- 
ing the  team  bitched  to  the  buggy  In  which 
plaintiff  was  riding  on  the  highway  so  that 
the  buggy  was  OTertumed  and  plaintiff 
thrown  therefrom  and  injured.  Tlxen  was 
a  peremptory  instruction  for  the  defendant. 

J.  A.  Cunningham,  of  Boonevllle,  for  appelr 
lant    W.  L.  Elledge.  of  luka,  for  appellee. 

Stevens,  J.  Counsel  for  appellant  chal- 
lenges the  correctness  of  the  court's  ruling 
in  granting  the  peremptory  instruction  In 
favor  of  the  defendant,  appellee  here,  after 
the  testimony  for  Doth  parties  bad  been  In- 
troduced and  the  cause  was  ready  to  submit 
to  the  Jury.  Counsel  in  oral  argument  eam- 
eetty  contend  that  appellee's  driver  approach' 
ed  and  passed  the  team  and  buggy  In  which 
appellant  was  sitting  at  a  reckless  and  high 
rate  of  speed;  that  he  kept  in  the  middle 
the  road,  and  that  the  automobile,  In 
whizzing  by,  frightened  the  mules  of  appel- 
lant's father,  caused  the  buggy  to  be  over- 
turned, and  the  inmates  of  the  vehicle  to  be 
dumped  Into  a  gutter  by  the  roadside.  Coun- 
sel contend  further  that  the  plaintiff's  proof 
showed  that  the  driver  of  the  car  "violated 
all  the  law  of  the  highway  or  the  byway"; 
that  the  car  was  running  so  fast  that  even 
after  the  brakes  had  been  put  on  the  car 
"skidded  up  hill." 

[1]  Without  intimating  any  opinion  as  to 
the  weight  of  the  testimony.  It  is  sufficient 
to  say  that  the  testimony  was  very  conflict- 


ing, and  the  cause.  In  our  Judgroait,  shonld 
have  been  submitted  to  tJie  JU17.  The  tes- 
timony on  behalf  of  the  plaintiff  tended  to 
prove  that  the  driver,  In  approadilng,  saw, 
or  at  least  had  ample  opportunity  to  dlscorer* 
that  the  mules  were  fri^tmed  and  that  be 
did  nothing  to  sladran  his  speed,  to  turn  to 
the  right,  or  to  prevent  the  Injury  complained 
of.  Without  expressly  holding  that  under 
the  tMtB  the  driver  in  this  case  should  have 
turned  further  to  the  rls^t,  we  think  the  tes- 
timony was  suffldent  to  warrant  a  finding  by 
the  jury  that  the  driver  by  his  speed  and 
manner  of  peasimr  aKMllant's  team  frighten- 
ed the  mules  and  took  no  precautions  to 
reUere  appellant  and  the  other  inmates  of 
the  buggy  from  their  peril,  but,  on  the  con* 
tr8i7,  negligently  and  wrongfplly  oontinmd 
his  speed  and  course  and  caused  the  mules  to 
dash  out  of  the  rrad  Into  a  Qltch.  It  Is 
true  that  this  injury  oceuned  before  the 
enactment  of  the  state  traffic  law  of  1016 
(chapter  116)  regulating  the  speed  of  nwtoi 
vehicles  and  declaring  the  law  of  tiie  road  In 
reference  thereto. 

in  But,  without  an7  statute  on  the  sub- 
ject, we  conceive  it  the  du^  of  the  driver  of 
an  automobile,  which,  by  its  speed  and  noise, 
is  likely  to  frighten  the  ordinary  country 
horse  or  nnile,  to  observe  the  M^tened 
attitude  of  an  approaching  team,  and.  If  nec- 
essary, to  check  or  slacken  his  speed,  and  otbr 
erwlse  to  take  reasonable  precautions  to  pre- 
vent  ttie  team  bom  getting  beyond  the  con- 
trol of  its  driver.  According  to  the  testimony 
of  the  plaintiff,  no  precautions  whatever  were 
taken  in  this  case  to  prevent  or  stop  this  pair 
of  unruly  country  mules  from  becoming  fnr^ 
ther  frightened  and  causing  the  unfortunate 
wreck  In  question.  It  Is  not  unreasonable, 
we  think,  to  hold  the  owners  of  motor  vehl- 
des  to  a  strict  account  in  cases  of  this  kind. 
Certain  it  Is  that  under  the  conflicting  testi- 
mony the  question  of  whether  appellee's  car 
was  being  driven  at  a  redcless  rate  of  speed 
or  whether  the  driver  conid  have,  by  stopping 
or  turning  to  the  right,  avoided  the  Injury, 
should  have  been  left  to  the  determination 
of  the  Jury  under  proper  instructions  from 
the  court 

Reversed  and  remanded. 


013  M188.  SIO) 

MISSISSIPPI  STATE  BOARD  OF  HEAI/EH 
V.  MATTHEWS,    (No.  18346.) 
(Supreme  Court  of  Mississippi,  Division  A 
March  12,  1917.) 

Health  <S5=»7(1) — County  Health  Obyickr — 
Removal — Statute — Oonstitdtionalitt. 
Code  1906,  |  2490.  providing  that  the  State 
Board  of  Health  may  at  any  meeting  remove 
any  county  health  officer,  etc.,  in  so  far  as  It 
authorizes  the  State  Board  of  Health  to  remove 
a  coun^  health  officer  is  violative  of  Const. 
1890,  8  175,  providing  that  all  public  officers 
for  wlufol  neglect  of  duty  or  misdemeanor  in 
office  shall  be  liable  to  presentment  or  indict- 
ment by  a  grand  Jury,  and,  upon  convictioB 
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ahall  be  remored  from  oflBoe,  or  otfaerwise  pun- 
isbed;  the  CoDstitutioQ  proTidins  the  exda< 
«ive  method  by  which  a  public  officer  may  be  re- 
moved from  office. 

[Ed.  Note.— For  other  caiea,  ne  Health,  Cent 
piff.  S  «.] 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; O.  B.  Taylor,  Chancellor. 

Bill  by  W.  T.  Mattbews  against  the  Uis- 
-  IsslppI  State  Board  of  Health.  From  a  de- 
cree for  oomidalnant.  defendant  aniieala.  Af- 
flrmed. 

^e  appellee,  who  was  complalnaut  In  the 
coort  below,  filed  a  bill  In  chancery  Beeklnff 
to  enjoin  the  Mississippi  State  Board  of 
Health  from  putting  Into  ^ect  an  order 
passed  by  said  board  removing  him  from  the 
office  of  ramnty  health  officer  of  Leflore  coun- 
ty. App^le^  had  been  chosm  as  connty 
health  offlcor  for  a  term  of  two  years  bon- 
ing July  1,  iSVa,  under  the  provisions  of  sec- 
tion 2491  of  the  Misslsstppl  Oode  of  1006, 
which  provides  as  follows: 

'*A  competcDt  physiciaa  shsll  be  appointed 
count;  health  officer  for  aud  from  each  county 
by  the  State  Board  of  Health,  whose  term  of 
office  shall  be  for  two  years,  and  said  board  ahall 
cause  the  appointment  to  be  certified  by  its 
secretaiy  to  the  board  at  snporlsors  of  the 
oonnty  for  which  the  appointment  was  made." 

At  the  June  meettng,  1910,  the  board  of 
healtti  pruned  fdiaivea  against  appellee 
allei^K  that  he  had  been  **negllgent  and  oire- 
less  and  nnmindfnl  of  the  bait  Interests  of 
the  people  of  the  county."  The  particnlar 
negligence  referred  to  was  based  upon  his 
falloro  to  report  a  suspleloas  case  of  small- 
pox. The  appellee  was  snmmoned  to  aniear 
before  flie  State  Board  of  Health  aqd  answer 
itald  charges,  and  after  a  hearing  the  board 
removed  Mm  from  office  and  appointed  an- 
other physldan  as  his  successor.  Hw  board 
dalms  anthority  for  this  action  by  virtue  of 
the  provisions  of  secUon  24SO  of  the  Code  of 
1906,  whldi  is  as  follows: 

"me  State  Board  of  Health  may  at  any  meet- 
ing remove  any  county  health  officer,  or  its 
president  or  secretary  from  office^  and  fill  the 
vacancy  thereby  occadoned.  or  may  fill  a  va- 
cancy in  either  of  said  offices  whenever  and 
however  it  occurs;  and  when  a  county  health 
officer  shall  be  removed,  or  his  successor  ap* 

gointed,  notice  thereof  shall  be  sent  and  certl- 
ed  to  the  board  of  supervisors  of  the  county." 
Appellee  contends  that  the  provisions  of 
section  2490  under  which  he  was  removed 
are  in  contravention  of  section  176  of  the 
state  Constitution,  which  provides  as  fol- 
lows: 

"All  public  officers,  for  willful  neglect  of  duty 
or  mlademeanor  in  office,  shall  be  liable  to  pre- 
sentment or  indictment  by  a  grand  Jury;  and, 
upon  conviction,  shall  be  removed  from  office, 
or  otherwise  punished  as  may  be  prescribed  1^ 
law." 

Api>ellee  contends  that  the  board  is  with- 
out authority  to  remove  him  except  upon  con- 
viction as  provided  by  the  Constitution,  and 
that  the  provisions  of  section  2498  of  the 
Oode  of  1906  provide  a  method  of  prosecuting 


him  for  the  offense  diarged.  Said  eectlott 
provides  as  follows: 

"Every  practicing  or  licensed  physician  shall 
report  immediately  to  the  secretary  of  the  State 
Board  of  Health  every  case  of  yellow  fever, 
cholera,  dengue,  smallpox  or  other  virulent  epi- 
demic contagious  disease  that  occurs  within  his 
practice,  unless  the  State  Board  of  Health  shall 
otherwise  direct  Any  practicing  or  licensed 
phyrician,  willfully  failing  to  so  report  shall  be 
guilty  of  a  misdemeanor,  and  npMi  convietio» 
shall  be  punished  as  provided  by  law  tar  misde- 
meanors." 

The  chancellor  entered  a  decree  granting 
the  relief  prayed,  and  the  board  of  health  ap- 
pealed. 

Mayes,  W^Om,  Uaj  A  Sanders,  of  JacAwm, 
for  appellant.  Watklns  &  Watklns  and  €k 
G.  I^flU,  all  of  Jackson,  for  ^KKUee. 

SMITH,  O.  J.  Section  ITO  of  our  state 
Constitution  provides  the  exclusive  method 
by  which  a  public  officer  may  be  removed 
from  office.  Runnels  v.  State,  Walk.  146; 
Hyde  v.  State,  62  Miss.  66S ;  Bx  parte  Leh- 
man, 60  Miss.  907 ;  Llzano  v.  City  of  Pass 
Christian,  96  Miss.  640,  SO  Sooth.  981 ;  May- 
or, et&,  Jackson  v.  State.  102  Miss.  663.  69 
South.  873,  Ann.  Cas.  lOieA,  1213.  Conse- 
quently, Bectl<»i  2490,  Misrissippt  Code  of 
1906,  In  so  far  as  It  authorlEes  the  State 
Board  of  Health  to  remove  a  county  health 
officer,  is  void. 

The  cases  of  State  v.  McDowell,  111  Hiss. 
596,  71  Sooth.  867,  and  Ware  v.  State,  111 
Miss.  699.  71  South.  868,  are  not  In  confilct 
herewith ;  for  the  reason  that  in  those  cases 
the  statute  here,  which/was  also  there,  under 
consideration,  was  not  complied  with  in  the 
attempted  removal  of  McDowell  and  Poole 
from  office,  so  that  the  question  of  the  Leg- 
islature's power  to  enact  it  did  not  arise. 

Affirmed. 

{US  Hiss.  BSD 

VIOESBDBO,  8.  ft  P.  R.  CO.  T.  TOK- 
GHEIMEIL   (No.  18829.) 

(Supreme  Court  of  Mississippi,  Division  K 
Feb.  19,  1917.) 

Go NOTITDTIOITAL  LaW  «=3»309(3>— DuS  PbO- 
CESB— SSBVIKa  AOBHT  Of  INTBBSTATB  OU- 

BIBR 

Under  Laws  1908,  c.  123,  making  foreign 
corporadons.  doing  business  in  the  state,  sub- 
ject to  suit  irrespective  of  where  ^e  cause 
of  action  accrued,  a  railroad  doing  only  an  in- 
terstate business  within  the  state  is  not  un- 
constitutionally denied  due  process  of  the  laws 
by  serving  one  of  its  bona  fide  agents  within  the 
state  upon  a  cause  of  action  aocming  etoe- 
where. 

[Ed.  Note.— For  other  eases,  see  CtmstitntlMi- 
al  Law,  Cent  Dig.  H  929,  98a] 

Appeal  from  Circuit  Court,  Warrot  Coun- 
ty; E.  L.  Brien,  Judge. 

Action  by  Mrs.  Fannie  Forchelmer  against 
the  Vlcksbnrg,  Shrev^rt  &  Padflc  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 


d^For  eOier  nmtm  Me  save  topie  ana  KMT-NUHBBK  in  all  Ker-^ninlMrea  DlswU  iM  Indesea* 
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nils  salt  was  began  1^  declaration  In  tba 
■ctratit  court  of  Warren  county,  Miss.,  against 
the  defendant,  a  Louisiana  corporation,  with 
an  office  and  agent  at  Ticksburg,  Warren 
county,  Miss.,  and  doing  an  interstate  busi- 
ness only  between  Vldcsburg,  Misa.,  and 
xwluts  In  the  state  of  Lonlslana. 

H.  &  J.  H.  Thompson  and  Fulton 
Thompson,  all  of  Jackson,  for  appellant. 
Bmninl.  Hlrsch  tt  Grlffitlt,  of  Vlckaburg,  for 
appellee. 

STEVENS,  J.  The  only  point  relied  upon 
by  appellant  Is  the  contention  that  the  cir- 
cuit court  of  Warren  county  had  no  Juris- 
diction of  this  suit,  and  that  the  assumption 
of  jurisdiction  by  the  trial  court  was  a  de- 
nial to  appellant  of  due  process  of  law,  con- 
trary  to  the  Fourteenth  Amendment  to  the 
federal  Constitution.  The  question  was  rais- 
ed by  Bpedal  pleas,  charging  that  the  plain- 
tiff in  the  declaration  was  a  resident  citizen 
of  the  state  of  Rlinols;  that  the  defendant, 
appellant  here,  was  a  corporation  created  by 
the  laws  of  Louisiana ;  and  that  the  de- 
fendant had  not  entered  the  state  of  Missis- 
sippi for  the  purpose  of  doing  an  Intrastate 
business,  but,  on  the  contrary,  was  a  non- 
resident corporation.  A  demurrer  was  inter- 
posed to  these  special  pleas,  and  by  the  court 
sustained.  In  addition  to  the  averments  of 
the  pleas,  there  is  for  the  purposes  of  this 
appeal  a  written  stipulation  in  the  record  as 
follows: 

"It  is  agreed  that  the  defendant  is  a  corpora- 
tion, chartered,  organised  and  existing  onder 
the  laws  of  the  state  of  Louisiana  and  domicil- 
ed in  the  state  of  Louidana.  It  la  also  agreed 
that  the  defendant  has  an  agent  here  and  trans- 
acts businesa  in  the  city  of  Vickeburg,  state  of 
Miamssippi,  as  set  out  m  their  plea.  It  is  fur- 
ther agreed  that  the  defendant  is  not  engaged 
in  intrastate  business  in  the  limits  of  the  state 
of  MississippL** 

Chapter  123,  Laws  1908.  is  as  follows: 
"Section  1.  Be  it  enacted  by  the  Le^slature 
of  the  state  of  Mississippi,  that  section  919, 
Misrissipid  Code  of  1906,  be  and  the  same  is  so 
amended  as  to  read  as  Mlows: 

"An;  corporation  claiming  existence  under 
the  laws  of  any  other  state  or  of  any  other 
country  foreign  to  the  United  States,  found  do- 
ing bosiness  in  this  state,  shall  be  subject  to  suit 
here  to  the  same  extent  that  corporations  of 
this  state  are,  whether  the  cause  of  action  ac- 
crued In  this  state  or  not,"  etc 

If  we  should  look  alone  to  oar  statute  and 
the  decisions  of  this  court,  this  case  would 
be  affirmed  without  a  written  opinion.  See 
New  Orleans, .  etc.,  B.  Co.  v.  Wallace,  50 
Miss.  244 ;  Pullman  Palace  Car  Co.  t.  Law- 
rence. 74  Miss.  782.  22  South.  53.  It  Is  con- 
tended on  behalf  of  appellant  that  these  de- 
cisiona  were  rendered  years  ago,  and  are  con- 
trary to  the  later  development  of  the  law  as 
declared  the  federal  Supreme  Court  It 
Is  In  response  to  this  argument  that  we  state 
briefly  the  views  which  Induce  us  to  affirm 
Che  judgment  of  the  court  below. 
■  The  policy  of  our  state  is  to  open  the  door 
of  our  courts  to  all  foreign  corporations  de- 


slring  to  sue  on  any  prefer  cause  of  actioii. 
and  to  subject  foreign  corporations  to  suit 
here  the  same  as  individuals.  This  is  the 
express  declaration  of  our  statute,  and  this 
has  been  the  holding  of  our  court  since  the 
rendition  of  the  decision  in  Railroad  Co.  t. 
Wallace,  supra.  This  decision  was  rendered 
In  1874,  and  the  court,  by  PeyUm,  C.  J.,  made 
the  following  very  positive  declaration : 

"CorporationB  are  artifidal  persons,  ezistiiig 
only  in  contemidation  of  law.  Tbey  must  dw^ 
in  the  place  of  their  creation  and  cannot  mi- 
grate to  another  state.  But  they  are  liable  to 
be  sued  like  natural  iwrsons  in  transitory  ac- 
tions arising  ex  contractu  or  ex  delicto,  in  taa 
state,  where  legal  service  of  process  can  be  had. 
And  upon  a  thorough  examination  of  the  law 
apcHi  this  subject,  we  have  not  been  able  to 
find  much,  ground  to  doubt  whether  a  private 
corporation  of  another  state  could  be  held  to 
answer  to  an  action  in  our  courts.  We  can  see 
no  very  good  reason  why  artificial  persons 
should  not  be  liable  to  suit  in  the  courts  of 
another  state,  as  well  as  natural  persons.  Day 
V.  Essex  Co.  Bank,  13  Vt.  101;  Angel  and 
Ames  on  Corporations,  428,  and  14  La.  416.  In 
transitory  actions,  foreign  private  corporations, 
like  natural  persons,  may  be  sued  anywhere 
where  the  court  can  obtain  jurisdiction  of  the 
corporation  either  by  legal  service  of  process 
or  Its  appearance  by  attorn^." 

And  again  In  Pullman  Co.  v.  Ijawrence, 
supra,  our  court,  through  Woods,  C.  J-,  re- 
viewed not  only  the  authorities  of  our  state 
court,  but  the  leading  authorities  elsewhere, 
and,  In  an  elaborate  opinion,  reaffirmed  the  ■ 
holding.  In  construing  our  statute,  the  court 
In  this  case  says: 

"By  this  statute  our  courts  are  thrown  wide 
open  to  foreign  corporations,  and  they  are  made 
liable  to  suit  just  as  individual  nonresidentB  are. 
Tbey  may  be  proceeded  against  by  attachment, 
in  proper  cases,  just  as  individual  nonresidents 
are  liable  to  be  proceeded  against,  or,  it  legal 
process  can  be  served  on  them  in  this  state, 
they  may  be  sued  in  any  other  appropriate  form 
of  action,  just  as  individual  nonresidents  who 
may  come  into  this  state  and  be  legally  served 
with  process  may  be  sued  in  any  appn^rlate 
action." 

We  are  unable  to  appreciate  the  aigament 
that  the  prosecution  of  this  suit  In  the  Miss- 
issippi court  denies  to  appellant  due  process 
of  taw.  It  must  be  admitted  that  the  cir- 
cuit court  of  Warren  county  is  an  impartial 
tribunal,  competent  under  our  laws  to  pass 
Judgment  upon  the  subject-matter  of  this 
suit;  and  the  only  possible  jurisdictional 
question  la  whether  appellant  was  lawfully 
summonsed  or  brought  within  the  Jurisdic- 
tion of  the  coart  and  given  an  opportunity  to 
be  heard  in  defease  of  plaintiff's  case.  Hie 
learned  circuit  court  nnguestionably  had 
Jurisdiction  of  the  subject-matter.  Did  It 
then  have  Jurisdiction  of  the  person?  It 
appears  that  a  summons  was  issued  and 
served  in  due  form  upon  ap[>ellant's  regular 
agent  at  Ylcksburg,  Miss.;  and  In  response 
to  this  summons  appellant  appeared  by  at- 
torney and  pleaded  to  the  Jurisdiction.  It 
is  agreed  that,  while  appellant  was  a  cor- 
poration, chartered  and  existing  under  the 
laws  of  the  state  of  Lonlslana,  it  "Has  an 
agent        and  transacta  bnaineflsiirOwidlvi 
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of  Tlcksbnrg,  state  of  lassIsEdppl."  Ttie 
Agent  upon  whom  tbe  process  was  served  was 
one  of  the  regular  agents  of  the  corporation, 
and  not  some  official  designated  by  statute 
to  accept  process  for  a  corporation  of  this 
Und.  The  corporation  oannot  do  bnslDess 
except  through  Its  officers  and  lusents;  so, 
likewise.  It  cannot  be  served  with  process  ex- 
c^t  upon  Its  officers  and  agents.  The  fact 
that  appellant  Is  found  in  Warren  county 
doing  merely  an  interstate  business  is  Im- 
materlaL  When  a  corporation  enters  Missis- 
sippi for  the  purpose  of  d(dng  an  interstate 
business,  the  ccHiiorBtlon  Its^  Is  here  fbnnd 
doing  hnsinon,  and  process  can  here  lawfully 
be  served  upon  the  regular  agents  the  cor- 
poration. Time  can  be  so  question  that  the 
corporation  was  duly  served  with  process. 
More  than  this,  the  corporation  appeared  and 
by  its  appearance  was  in  oonrt  for  all  lawful 
purposes.  It  attempted  to  defoid  by  Int^ 
posing  a  plea  to  the  JurisdlctlmL  If  the 
court  had  jurisdictioa  of  the  subject-matter, 
the  appearance  of  defendant  removed  all 
doubt  as  to  Jurisdiction  of  the  ptfson. 

Counsel  for  appellant  rely  upon  Old  Wayne 
Untual  Life  AsBoelatl<m  t.  McDonoui^  204 
U.  a  8.  27  Sup.  CL  236,  SI  L.  Bd.  345.  and 
Simon  v.  Southern  Railway  Co.,  236  V..  3. 
U6,  36  Sup.  a.  256.  69  Ii.  Bd.  492.  These 
cases  are  etuAly  dlflerenUated  from  the  case 
at  bar.  The  Jurisdiction  In  eadi  of  ttiese  two 
cases  was  obtained  by  service  of  process  up- 
on an  agent  desisted  by  state  statute,  and 
not  upon  aA  officer  or  bona  flde  agent  of  the 
defendant  company.  It  does  not  appear  that 
either  the  Pennsylvania  or  the  Louisiana 
statute  Involved  In  these  two  cases,  respec- 
tively, expressly  authorized  a  suit  against  a 
foreign  corporation  on  a  caose  of  action 
which  did  not  accrue  within  the  state  enacts 
Ing  the  statute  in  question.  Our  statute  in 
this  regard  is  much  more  comprehensive,  and 
expressly  authorizes  suit  here,  "whether  the 
cause  of  action  accrued  In  this  state  or  not" 
But  aside  from  this  difference  in  the  state 
statutes  involved,  there  was  no  personal  serv- 
ice of  process  in  either  of  the  two  cases  re- 
lied upon.  The  syllabus  to  the  Old  Wayne 
Case  recites  expressly  that  the  nonresident 
"was  not  personally  served  with  process 
within  the  state,  and  who  made  no  appear- 
ance In  the  action."  The  court,  In  Its  opinfon, 
called  attention  to  the  fact  that  the  Pennsyl- 
vania statute  **ls  only  directed  against  in- 
surance companies  who  do  business  in  that 
commonwealth — In  this  state* " ;  and  that 
the  Insurance  corporation  In  that  case  should 
not  be  held  to  have  impliedly  assented  to 
service  of  process  upon  the  Insurance  com- 
missioner where  the  cause  of  action  did 
not  aocme  in  Pennsylvania.  But  there  was 
total  absence  of  personal  service  of  process 
in  that  case,  and  the  corporation  did  not  ap- 
pear by  agent  or  attorney.  So,  likewise,  in 
tbe  Simon  Case,  supra,  there  was  no  person- 


al service  of  process  iip<Mi  tbe  corporation, 
but  a  substituted  service  upon  a  state  official 
derignated  by  statute.  Tlie  gist  at  the  cgSst- 
Ion  is  found  In  the  following  language  on- 
ployed  by  the  court: 

"We  therefore  purposely  refrain  from  passing 
upon  dther  of  the  propontlona  decided  in  the 
courts  below,  and  witliout  diacussing  tbe  tight 
to  sue  on  a  transitory  cause  of  action  and  serve 
the  same  On  an  agent  voluntarily  appointed  by 
the  foreign  corporation,  we  put  the  decision  here 
on  the  special  fact,  relied  on  in  the  court  below, 
that  in  thk  case  the  canse  of  action  arose  with- 
in tbe  state  of  Alabama,  and  the  suit  therefor, 
in  tbe  Louisiana  court,  was  served  on  an  agmt 
designated  by  a  Lomsiana  statute^" 

Then  again: 

"But  this  power  to  designate  by  statute  the 
officer  npmi  whom  service  in  suits  against  for- 
eign eoiporations  may  be  made  relates  to  bosi- 
neis  and  transactions  within  tbe  Jurisdiction  ei 
the  state  enacting  the  law." 

The  company  in  this  last-named  case  made 
no  appearance,  and  the  defoult  Judgment,  In 
the  opinion  of  the  federal  Supreme  Court, 
was  absolutely  void.  No  sncb  case  is  here 
presented.  Ttie  great  weii^t  of  modem  ai»* 
thority  is  to  the  effect  ttiat  a  foreign  cor- 
poration may  be  sued  where  it  is  found  Jnst 
the  same  as  an  individual,  and  this  we  un- 
derstand to  be  the  holding  of  the  federal 
courts  themselves.  Lafayette  Ins.  Co.  v. 
French.  18  How.  404, 15  L.  Ed.  451 ;  St.  Clair 
V.  Cox,  106  U.  S.  350,  1  Sup.  Ct.  354,  27  L.  Ed. 
222;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  3. 
100,  18  Sup.  Ct  626,  42  L.  Ed.  964;  Denver 
&.  R.  0.  R.  R.  V.  Roller,  100  Fed.  738,  41  a 
0.  A.  22,  49  L.  R.  A.  77 ;  Nlclierson  v.  BoUer 
Co.  (D.  C.)  223  Fed.  843 ;  12  R.  a  L.  104.  In 
Barrow  8.  S.  Oo.  T.  Kane,  snpra,  tlie  court 
says: 

"The  constant  tendency  of  Judicial  dedsions 
in  modem  times  has  been  In  the  direction  of 
putting  corporations  upon  the  same  footing  as 
natural  persons  in  regard  to  the  jurisdiction  of 
suits  by  or  against  them." 

Decisions  of  state  courts  could  be  multi- 
plied. Many  of  them  are  dted  in  the  tnieflh 
Affirmed. 


Oil  Mlu.  bt» 

DELTA  INSURANCE  &  BEAI/TT  CO.  v.  IN- 
TERSTATE FIRE  INS.  CO.    (No.  18489.) 

(Supreme  Court  of  Mississippi,  Division  A. 
Jan.  29,  1917.    Suggestion  of  Error 
Overruled  Feb.  26, 1917.) 

1.  JnnOMENT  ®=»S07— JtTOGHEITT  llf  ReH— JU' 
BIBDICTION. 

If  defendant  is  a  nonresident  aad  the  res  is 
within  the  territorial  jurisdiction  of  the  court 
and  is  brought  into  court  by  attachment  or  gar- 
niehment,  the  court  may  render  a  judgment  in 
rem  in  view  oE  Code  1906.  {  580. 

[Ed.  Note.— For  other  cases,  see  Judpnent 
Cent  Dig.  H  1481,  1432.] 

2.  JUDOIOCITT  «=»80T— JintOMKHTS  ZR  RCU— 

Jurisdiction. 
Where  plaintiff  was  the  agent  of  defendant 
and  held  lai^e  sums  ot  money  belonging  to  de- 
fendant which  was  a  foreign  corporaticHi,  the 
plaintiff  could  not  in  a  suit  against  such  corpo- 
ration  upon  publication  of  notice  subject  the 


C=»£'or  other  «ww  w»  buq*  topic  and  KBT-MUJCSBB  in  ill  Key-Numbered  Dlseata  »aA  ladexts. 
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funds  in  its  own  handi  to  pajrment  of  debts 
of  the  corporation  to  It  wluiout  gamiahment 
or  attachment 

(Ed.  Note.— For  other  eases,  see  Jndgment. 
Cent.  Dig.  !S  1431,  1432.] 

Appeal  from  Chancery  Coart,  Leflore  Coun- 
ty ;  Joe  May,  Cbancellor. 

Action  by  the  Delta  Insurance  &  Realty 
Company  against  the  Interstate  Fire  Insur- 
ance Company.  From  a  decree  for  the  de- 
fendant, complainant  aj^eals.  Affirmed. 

Appellant,  a  domestic  coTporatlim  wiOi 
doml^^lfl  at  Orerawood,  MisB.,  hwiB  this  salt 
In  the  dumcery  coart.  In  whldi  It  ae^  to 
bold  eortaln  fonda  wbldi  came  properly  Into 
Its  bands  and  which  belonged  to  the  defend- 
ant, an  Alabama  corporation,  for  the  payment 
of  damages  alleged  to  be  dtie  to  defendant 
by  the  plalntur  for  breach  of  a  contract  The 
appellant  represented  appellee  generally  In 
the  states  of  Mis^ssipitf  and  Tumessee,  Its 
duties  being  to  supervise  and  check  np  the 
agents  of  the  appellee  and  remit  the  funds 
collected  to  appellee  at  stated  periods.  Ap- 
pellant charges  that  appeUee  without  cause 
canceled  its  agency  contract,  which  had  not 
expired,  and  damaged  him  in  the  sum  approx- 
imating (2a000.  At  tbe  time  this  suit  was 
filed,  appellant  had  in  its  bands  nearly  (10,- 
000  of  funds  of  the  appellee  which  it  dedlned 
to  remit  to  tbe  appellee,  claiming  damages 
for  tbe  breach  of  the  contract  as  aforesaid. 
The  proceeding  la  In  rem  against  the  fund 
alone,  and  there  was  formal  constructive 
service  by  publication  and  the  mailing  of 
summons  to  the  nonresident  defendant,  who 
had  no  other  assets  in  Mississippi.  No  per- 
sonal service  was  obtained  on  tbe  appellee, 
nor  was  an  attachment  run  against  the  funds. 
Tbe  prayer  of  the  bill  was  that  the  funds  in 
tbe  bands  of  the  complainant  (appellant)  be- 
longing to  the  defendant  company  be  con- 
demned and  applied  to  the  payment  pro  tanto 
of  tbe  liability  for  damages  of  tbe  defendant 
to  the  complainant,  and  that  a  personal  de- 
cree be  rendered  in  favor  of  the  complainant 
against  the  defendant  for  tbe  balance.  The 
Chancellor  upon  tbe  hearing  dismissed  the  bill 
of  complaint,  and  from  this  decree  complain- 
ant appeals. 

Gwln  &  Monnger,  of  Greenwood,  for  appel- 
lant Percy  &  Percy,  of  Oreenvflle,  amicus 
corlse. 

HOLDCN.  J.  [1]  The  settled  law  in  Mis- 
sissippi Is  that  if  the  defendant  is  a  non- 
resident and  tbe  thing  Involved,  tbe  res,  Is 
within  the  territorial  Jurisdiction  of  tbe 
court  and  is  brought  under  the  control  of  the 
court  by  legal  process,  viz.,  attachment  against 
the  lands,  or  attachment  and  garnishment 
against  any  such  debtor  and  resident  persons 
(defendants)  who  have  in  their  hands  effects 
of.  or  are  Indebted  to,  such  nonresident  debt- 
or, then  the  state  court  has  Jurisdiction  to 
render  Judgment  not  against  the  nonresident 
In  personam,  bat  against  the  thing,  the  res. 


when  it  is  brought  under  the  control  of  the 
court  by  its  process,  and  not  otherwise. 

The  basts  of  the  Jurisdiction  of  the  clian- 
cery  court  in  this  case  is  statutory ;  and  the 
court  has  no  Jurisdiction  under  the  .statute 
unless  the  following  facts  exist,  viz.,  the 
absence  o'f  the  debtor,  tbe  presence  here  of 
effects  in  the  hands  of  resident  persons  be- 
longing to  him,  or  debts  doe  to  him  by  resi- 
dent persons,  or  his  having  lands  or  tenements 
in  this  stat&  Section  536,  Code  of  1906; 
Advance  Lumber  Co.  t.  Laurel  National 
Bank,  86  Hiss.  410. 3S  SoDth.  813.  The  above 
facts,  or  any  one  of  them,  might  exist  snd 
stin  the  coart  would  be  without  Jurisdiction 
to  proceed  to  Judgment  against  the  thing  un- 
less it  be  flnt  brought  under  tbe  control  of 
tbe  court  by  proper  process,  against  the  land, 
or  against  the  person  baviiv  the  effects  be- 
longing to,  or  owing  the  debt  to,  Uie  nonresi- 
dent def^dant 

[tl  When  the  law  Is  applied,  as  stated 
aboT^  in  the  case  before  us,  we  find  no  dif- 
flculty  in  deciding  that  the  decree  of  the  chan- 
cellor In  dismissing  complalnanlfs  bill  was 
eminently  correct  Pairnqrer  t.  MelE,  9S  IT. 
S.  714,  24  U  Ed.  665;  Coopn-  r.  Bejmolds, 
10  WalL  808,  19  U  Ed.  A81. 

Tbe  suit  of  complainant  (appellant)  amounts 
to  an  effort  to  sue  Itself.  It  fiiullr  abandon- 
ed Its  attachment  proceedings,  as  prescribed 
by  the  statute,  and  now  relies  upon  the  doc- 
trine of  equitable  offset  nnd  seeks  to  have 
tbe  court  allow  it  to  complf^n  against  ttie 
absent  debtor,  and,  at  the  same  time,  bring 
itself  into  court  as  the  resident  defendant 
"owing  the  debt"  to  the  absent  debtor.  No 
writ  of  garnishment  Is  here  involved,  and 
the  money  was  not  paid  Into  court;  but  In 
effect  complainant  attempts  to  take  the  itart 
of  the  garnishee  and  answer  an  Indebtedness 
due  under  Its  own  writ;  and  In  tbe  same 
bill  which  seeks,  in  effect,  to  obtain  a  person- 
al decree  in  damages  for  breach  of  contract, 
it  prays  that  the  Indebtedness  due  by  it  be 
offset  by  the  personal  decree  for  damages, 
when  obtained. 

The  contention  of  appellant  that  because 
the  debt  of  $0,973  due  by  it  to  the  nonresi- 
dent defendant  is  within  tbe  territorial  Ju- 
risdiction of  the  court  the  court  was  authoriz- 
ed to  proceed  In  rem,  is  not  sustained  by  the 
best  authority,  and  we  think  Is  unsound. 

The  thing,  tbe  res,  must  first  be  brought 
under  the  control  of  the  court  by  proper  pro- 
cess; then  tbe  Judgment  can  only  go  against 
tbe  thing  under  tbe  control  of  the  court 
In  tbe  case  here  no  process  is  shown  to  have 
been  issued  and  executed,  and  could  not 
have  been,  to  bring  "the  res"  under  control 
of  the  court  and  the  thing,  tbe  res,  is  not 
under  the  control  of  tbe  court,  and  therefore 
tbe  court  has  no  Jurisdiction.  If  tbe  rule 
were  otherwise,  fraud  against  absent  debtors 
could  be  easier  consummated  In  cases  like 
tbe  one  here. 

The  decree  at  tbe  lower  court  Is  afflrme& 

Affirmed.  ■ 
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WOODS  V.  OeUSMSNTS.   (No.  18817.) 

(Snpranw  Court  of  Mississippi,  DivIiiMi  B. 
March  19.  1917.) 

1.  Masteb  and  Skbtart  ^9800— LxABiun 
or  Masixe  roB  Act  of  SebvantI 

Wliere  the  rdatim  of  master  and  Mrmnt 
is  establuhed,  a  masta  is  liable  under  the  doc- 
trine of  respondeat  superior  for  the  negligence 
of  his  servant. 

[Bd.  Note.— For  otlier  cases,  see  Master  and 
Strraat,  Cent  Dig.  1 1208.] 

2.  Masteb  and  Sebtant  ^»301(1)  —  Sbet- 
ANTs— Who  Abe. 

Defendant,  a  member  of  a  real  estate  firm 
which  owned  a  motorcar,  alknred  Ua  family  to 
use  the  car  when  It  was  not  necessary  for  his 
business,  and  his  adult  daughter,  without  hts 
express  consent,  totA  the  car  on  Sunday  for  a 
pleasure  trip,  on  which  journey  she  collided 
with  the  madiine  of  plaintiff.  Held,  that  de- 
fendant's daughter  was  not  his  serraat  in  the 
operation  of  the  car,  and  he  was  not  liable  for 
her  negligence  under  the  doctrlna  of  respondeat 
superior. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  8S  1210,  1216.] 

Appeal  from  drcnlt  Court,  Lauderdale 
Comity;  W.  W.  Venable,  Judge. 

Action  by  GeorKe  B.  dements  against  O. 
F.  Woods.  Fnxn  a  Judgment  lor  tdalntUT, 
defendant  appeals.  Berersed  and  remanded. 

Appellee,  Dr.  Clements,  as  plaintiff  In  the 
court  below,  brought  this  action  to  recover 
damages  to  bis  automobile  as  a  result  of  the- 
ulleged  negligence  of  the  driver  of  appellan't's 
Ford  car.  Appellant  and  his  partner,  one 
Poitivent,  owned  Jointly  a  Ford  car  which 
was  used  by  tbem  In  tbeir  real  estate  busi- 
ness. Mr.  Woods  made  use  of  the  Ford  car 
while  transacting  the  firm's  business;  while 
bis  partner,  Mr.  Poitivent,  used  a  horse  and 
tjuggy  owned  by  the  Qrm  and  used  In  fur- 
therance of  the  firm's  business.  Mr.  Woods 
kept  the  Ford  car  at  his  home,  and  when  he 
was  not  using  the  car  himself  he  permitted 
the  members  of  his  family  to  use  it  for  pleas- 
ure. Miss  Majorie  Woods  Is  a  daughter  of 
appellant,  a  member  of  bis  family,  and  at  the 
time  of  the  collision  complained  of  was  22 
years  old.  Mr.  Woods  gave  to  this  adult 
daughter  permission  at  times  to  use  the  Ford 
c-ar,  and  states  that  he  did  not  object  to  her 
using  it  at  any  time  the  car  was  not  being 
used  for  business  purposes.  On  the  after- 
noon of  Sunday,  August  16, 1914,  Miss  Majo- 
rie, without  the  express  permission  of  her 
father,  but  with  bis  implied  consent,  took  a 
pleasure  trip  with  the  B^rd  car  and  had  with 
her  her  mother  end  two  friends.  There  la 
nothing  in  the  record  to  indicate  that  the 
daughter  was  not  an  experienced  or  good 
driver  of  a  Ford  car.  While  going  along 
one  of  the  main  highways  in  the  dty  of 
Meridian,  she  attempted  to  pass  by  and  to 
the  left  of  Dr.  Clements,  who  was  driving 
bis  car  In  the  same  direction  along  the  same 
road,  and.  In  attempting  to  pass.  Miss  Woods, 


(Miss. 

according  to  llie  midenee  of  plaintiff,  negli- 
gently stnuft  Dr.  dements*  antMnoblle,  ckob- 
Ing  It  to  deflect  to  Oie  tl^t  and  down  th» 
rigbt-band  side  of  an  embankment  and 
against  a  tdeptitxie  pole,  aa  a  result  at  which 
plaintiff's  car  was  injured.  Upon  the  ques- 
tion of  negligence,  the  evidence  was  In  sharp 
conflict  The  record  shows  that  Mr.  Woods 
was  an  •xperienced  driver  of  a  Ford  car,  and 
that  he  droTO  his  own  car  whenever  he  nsed 
it,  either  for  business  or  pleasure.  There  Is 
some  evidence  tending  to  show  that  Ur. 
Woods,  some  months  prevlons  to  the  aeel- 
dent,  taught  his  daughter  how  to  dztra  a 
F(Hd  car,  and  that  Mr.  Woods  consldNed  his 
daughter  a  good  driver.  Tbtm  Is  no  evidence 
tending  to  show  that  Mr.  Woods  ever  made 
use  of  bis  daughter  as  a  driver  for  Mmadf, 
or  that  he  ever  requested  her  to  ran  ttie  ma- 
chine for  the  benefit  <tf  bis  wU6  we  otlwr 
members  ot  his  temlly. 

Appellant  requested,  and  the  court  refused 
to  grant,  the  following  Instmctlons: 

"The  court  instructs  the  Jury  to  find  for  the 
defendant. 

"The  court  further  charges  the  Jury  that, 
before  the  plaintiff  is  entitled  to  recover  in  this 
case,  the  Jury  must  believe  from  a  preponderance 
of  all  the  testimony  in  the  case  that  defendant's 
daughter  was  an  incompetent  or  reckless  driver 
of  a  Ford  car,  and  that  the  defendant  knew  or 
had. good  reason  to  believe  that  she  was  incom- 
petent or  reckless  In  driving  such  car. 

'The  court  further  charges  the  jury  that  if. 
from  all  the  testimony  In  the  case,  they  believe 
that  the  defendant  had  good  reason  to  believe, 
and  did  believe,  that  his  dau^ter  waa  a  compe- 
tent and  careful  driver  of  a  Ford  ear,  and  that 
Bo  believing  be  permitted  bis  said  dau^ter  to 
use  said  car  for  her  own  pleasure  In  driving, 
and  that  at  tbe  time  of  the  injury  complained 
of  his  said  daughter  was  driving  tbe  car  for  her 
own  pleasure,  tbra  the  jury  wiU  find  for  tbe  de- 
fendant, even  though  they  may  believe  that  the 
injury  was  caused  by  the  negligence  of  the  de- 
fendant's daughter  in  driving  said  car." 

There  was  verdict  and  Judgment  for  the 
plaintiff,  from  which  this  appeal  Is  prose- 
cuted. 

Amis  &  Dunn,  of  UtorUOan,  for  appellant 
Neville,  Stone  *  Cnrtlc^  of  Meridian,  for  ap- 
plies. 

STEVENS,  J.  [1.2]  Before  the  plaintiff 
can  recover  In  this  suit  the  proof  must  suffi- 
ciently show  the  relationship  of  master  and 
servant  between  tbe  defendant,  Mr.  Woods, 
and  his  unmarried  adult  daughter.  Zt  must 
appear  that  Miss  Majorie  Woods,  the  driver, 
was  the  defendant's  chauffeur.  If  the  rela- 
tion of  master  and  servant  is  sufficiently  es- 
tablished, then  the  doctrine  of  respondeat  su- 
perior applies,  and  the  negligence  of  Miss 
Majorie  at  the  time  of  the  colllsiou  In  ques- 
tion would  be  the  n^Ugence  of  the  master. 
To  constitute  this  relation  there  need  not  be 
either  an  express  contract  or  compensation. 
The  relationship  may  arise  from  an  Implied 
agreement  Most  of  the  adjudicated  cases 
brought  to  our  attention  grew  out  of  the  al- 
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leged  'negligence  of  minor  children.  ■  It  Is 
elementary  that  the  father  has  a  right  to  the 
services  of  his  minor  aoa;  a  right,  to  a  large 
extent,  to  control  his  actions  or  moTementa. 
It  may  be  conceded  that,  10  the  father  sni>- 
plles  his  family  with  an  automobile  to  be 
used  for  the  pleasure  and  entertainment  of 
the  entire  family,  be  may  be  held  liable  for 
the  negligent  operation  of  the  car  by  <me  of 
the  minor  children  selected  to  mn  or  operate 
the  machine.  If  the  father  shonld  turn  the 
car  over  to  a  dilld  Inexperienced  in  driving 
or  incompetent  to  handle  so  powerful  a  ma- 
chine, he  might  be  liable  upon'  another  theory. 
Each  case  must  turn  upon  its  own  peculiar 
faeti.  The  authorities  are  in  accozU  that 
an  automobile  is  not  per  se  a  dangerous  agen< 
ey.  McMeal  t.  McKain.  S3  OkL  448, 126  Paa 
742,  41  L.  B.  A.  (N.  S.)  775,  and  authoriUes 
dted. 

BespraudbiUty  in  tUs  case,  then,  turns  np- 
aa  the  ne^lgence  of  the  driver  and  the  fur- 
ther and  important  inquiry  whether  the  drlT- 
er  conld  be  regarded  as  a  family  chaufTeur 
or  Burant  at  the  particular  time  of  the  acci- 
dent It  appears  that  she  was  on  no  mission 
tor  her  father,  and  the  proof  falls  to  show 
that  the  father  even  knew  hla  daughter  In- 
tended to  use  the  car  on  the  pleasure  trip, 
here  marred  bv  an  anfartonata  accident. 
13ie  proof,  in  our  Judgment,  tidls  to  establish 
the  r^Uffluhip  of  master  and  servant.  This 
ii  not  a  case  where  the  father  is  presumed 
to  have  use  of  Us  i^Id'a  services,  and  it 
would  be  gtAsxe  &r  to  say  that  the  unmarried 
adult  daughter  of  the  family  could  on  the  oc- 
casion in  queetioD  be  classed  as  a  sttvant. 
The  car  was  not  purchased  or  maintained 
primarily  for  the  pleasure  of  the  ftmlly. 
TlM  fathffl:  was  not  even  the  sole  owner  of 
the  car.  Under  the  facta,'  we  think  appel- 
lant was  entitled  to  a  peremptory  instruc- 
tion. The  only  previous  announcement  of 
our  court  anywise  in  point  Is  to  be  found  In 
Winn  T.  Hallday,  100  Miss,  e&l,  60  South. 
686,  the  holding  In  which  fully  accords  with 
the  views  now  expressed. 

Reversed  and  remanded. 


(m  Mln.  Btt) 

ILLINOIS  CENT.  K.  CO.  v.  HEED. 
(No,  18890.) 

(Stqireme  Court  of  Hississippi,  Division  B. 
Uardi  19,  1A17.) 

1.  Bailboads  ®=s>220— Ofebation  —  Equip- 

MKNT— HBADUGHTS. 
Lavs  1012,  c.  163,  {  1,  requiring  electric 
headligbts  on  main  line  roada,  is  mandatory. 

[Ed.  Note.— For  other  casea,  see  Bailroads, 
Cent.  Dig.  i  743.1 

2.  Bailboadb  «=»229— Bbasokabuonkss  of 

BBOUUTIOJT— POUOB  POWEB. 

Sndi  statute  is  a  reasouaUe  pt^lce  rc^ula- 
tton. 

[Ed.  Note.— For  other  cases,  see  Baikoads, 
Cent  Dig.  f  748.] 


3.  Railboads  «=:>448(7)  —  ORunoir  —  Neo- 

LIG  ENCE— E  VIDENCai. 

Where  the  railroad  failed  to  ctnaply  with 
Lews  1S12,  e.  153,  S  1,  reqnlriDg  electric  bead- 
ligtatB  on  main  line  roads,  and  on  a  misty  nl^jit 
struck  a  hone  and  billed  It.  ther«  was  a  prima 
facie  case  of  negligence  under  Code  1906,  S  1985, 
milking  proof  of  injury  by  locomotives  prima 
facie  evidence  of  want  of  reasonable  skill  and 
care. 

[Ed.  Note.— For  other  cases,  see  BailroadS, 
Cent  Dig:  |  1618.] 

4.  Raiuioads  <3=:»443(7)— Opebation— Nbou- 
GBNCB— Evidence, 

In  such  case,  where  the  railroad  did  not  dis- 
pute violation  of  the  headlight  statute,  and  did 
not  attempt  to  show  that  the  animal  would  have 
been  lolled  if  the  locomotive  had  been  equipped 
with  an  electric  headlight,  it  did  not  meet  the 
prima  facie  case. 

[Ed.  Note.— For  other  eases,  see  Railroads. 
Cent  Dig.  1 1618.] 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  H.  Potter,  Judge. 

Action  by  Charles  Beed  against  the  Il- 
linois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defmdant  appeals.  Af- 
firmed. 

Mayes,  Wtils,  May  ft  Sanders,  of  Jaducm, 
for  amiellant.  W.  P.  Harris,  ct  Jackson,  for 
appellee. 

ETHBIDOE,  J.  Charles  Beed  filed  suit 
against  the  Illinois  Central  Railroad  Com- 
pany In  a  Justice  of  the  peace  court  In  the 
city  of  Jacl^son  for  the  killing  of  one  horse, 
and  recovered  judgment  against  the  company, 
Au  appeal  was.  taken  to  the  circuit  court, 
where  the  case  was  tried  de  novo,  and  result- 
ed in  a  Judgment  against  the  railroad  com- 
pany for  the  sum  of  |100,  from  which  Judg- 
ment the  company  appeals  here.  It  appears 
that  the  horse  was  killed  near  the  station  of 
Tougaloo,  in  Hinds  county,  Miss.,  on  the 
night  of  January  1,  1915.  The  plaintiff  pro- 
duced proof  sufficient  to  show  that  the  horse 
was  killed  by  the  train  of  the  appellant  and 
made  out  a  case  under  the  prima  facie  neg- 
ligence statute.  The  defendant  introduced 
its  engineer,  who  testified  that  on  the  night 
of  the  injury  he  was  in  charge  of  the  passen- 
ger train  of  the  company  and  struck  a  horse 
about  a  mile  this  side  of  Tougaloo  station; 
that  the  Injury  occurred  Just  north  of  the 
station  board,  and  that  be  was  running  about 
35  miles  an  hour,  and  that  Tougaloo  was  a 
flag  etap,  and  that  it  was  misting  rain  that 
night;  that  he  bad  an  acetylene  headUght, 
which  is  next  to  an  electric  headlight  in 
power;  that  this  light  does  not  throw  light 
as  far  as  the  electric  headlight,  but  Is  next 
to  it  in  capacity,  and  that  the  light  in  use 
by  the  train  did  not  throw  a  light  under 
then  conditions  over  about  50  to  55  feet  so 
that  he  could  see  an  object  distinctly;  that 
\yhen  It  was  not  raining  it  would  throw  a 
light  about  260  feet,  and  that  under  condi- 
tions existing  that  night  It  would  take  be- 
tween 250  and  300  feet  to  bring  the  train  to 
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a  stop;  that  tals  train  was  properly  equipped  i 
with  other  appliances  and  was  In  perfect  con- 
dition; that  when  he  first  saw  the  horse  It 
was  standing  In  the  middle  of  the  track  be- 
tween the  rails,  and  when  first  seen  was 
idwut  SO  feet  In  front  of  the  tocomotiTe;  that 
be  was  looking  ahead;  that  It  was  a  very 
good  roadbed  and  stral^t  track,  slightly  up- 
grade, but  after  seeing  the  horse  be  tried  to 
prevent  striking  It,  but  the  brake  took  hold, 
hut  not  In  suffldent  time  to  stop  the  train. 
There  was  conflicting  evidence  as  to  the  val- 
ue of  the  horse,  the  value  ranging  trom  $75 
to  $150.  The  trial  judge  gave  a  peremptory 
Instruction  as  to  the  liability  In  favor  of  the 
plaintiff  and  submitted  the  question  of  value 
to  the  Jury ;  and  this  peremptory  instruction 
of  liability  is  complained  of  as  error.  The 
court  also  refused  Instructions  for  the  de- 
fendant on  the  questions  as  to  Its  liability. 

Section  1,  c.  153,  Laws  of  1012,  reads  as 
follows: 

"Be  it  enacted  by  the  Legialatare  of  the  state 
of  Mississippi,  that  all  railroad  compauiea,  oper- 
ating  or  doing  business  in  tbis  state,  are  hereby 
required  to  equip  and  maintain  each  and  every 
locomotive  used  by  such  companies  to  run  on 
its  main  line,  between  sunset  and  sunrise,  with 
a  good  and  sufficient  headlight,  which  shall  con- 
sume not  less  than  three  hundred  watts  at  the 
arc,  and  with  a  reflector  not  less  than  eighteen 
inches  in  diameter,  and  to  keep  the  same  in 
Rood  condition.  The  word  'main  line,'  as  used 
herein,  means  all  portions  of  the  railway  line 
not  ased  as  yards,  spurs  and  side  trades." 

And  a  violation  of  the  act  is  mada  a  mis- 
demeanor. A  similar  statute  to,  tbis  In  Geor- 
gia was  upheld  by  the  United  States  Su- 
preme Court  in  the  case  of  Atlantic  Const 
Line  R.  Co.  v.  Georgia,  234  U.  S.  280,  34  Sup. 
Ct.  829,  58  L  Ed.  1312.  And  the  proof  shows 
that  an  electric  headlight  was  a  more  eGB- 
dent  headlight  than  the  one  used  In  the  op- 
eration of  the  train  at  the  time  in  question. 
The  proof  on  the  part  of  plaintiff  also  shows 
that  the  train  stopped  that  night  at  Touga- 
loo,  and  this  is  not  disputed  by  the  defend- 
ant. 

[1 , 2]  Taking  all  the  facts  in  the  record, 
we  think  it  Is  manifest  that  the  railroad  com- 
pany was  liable  for  the  value  of  the  animal 
in  question.  The  statute  is  mandatory,  and, 
we  think.  Is  a  reasonable  police  regulation, 
and  that  It  was  the  duty  of  the  railroad  com- 
pany to  have  its  road  equipped  with  this 
light  as  required  by  law. 

[3]  Under  our  statute  (section  1086  of  the 
Code),  commonly  called  the  prima  facie  stat- 
ute, there  was  a  prima  facie  case  of  negli- 
gence. 

[41  The  defendant  undertook  to  overcome 
the  prima  facie  case,  and  In  this  attempt  It 
was  undisputed  that  the  company  was  vio- 
lating the  headlight  statute,  and  there  was 
no  attempt  to  prove  that  the  animal  would 
have  been  killed  If  the  locomotive  had  been 
equipped  with  an  electric  headlight.  This 
being  the  case,  the  defendant  did  not  meet 
the  prima  fa<de  case.    It  further  appears 


from  the  evldMice  In  the  case  that  the  train 
was  being  operated  at  too  great  a  rate  of 
speed  for  the  character  of  headlight  osed. 

Taking  the  record  as  a  whole,  there  waa 
no  error,  and  the  Judgment  ia  affirmed. 

(113  Hiss.  ttS) 
BANKS  &  CO.  V.  PULLEN  et  ox. 
(Supreme  Court  of  Mississippi,  Division  B. 
March  19,  1917,) 
Mechanics*  Liens  $=>71— Sbpaeate  Propkb- 

TT  OF  Wife — CONTEACTS— CONSTBUCnON. 

Under  Code  1906,  fi  2521,  declaring  that  a 
husband  and  wife  shall  not  contract  with  eadi 
other  so  as  to  entitle  the  one  to  claim  or  re* 
ceive  any  compensation  from  the  other  for  work 
and  labor,  and  that  it  shall  not  be  lawful  for 
the  husband  to  rent  the  wife's  plantation,  etc, 
or  with  any  of  her  proper^  to  operate  or  carry 
on  buBiness  in  his  own  name,  but  all  bnaneas 
done  with  the  means  of  the  wife  by  the  husband 
shall  be  deemed  and  held  to  be  on  her  account 
and  for  her  use,  and  by  the  husband  as  her  agent 
and  manager  as  to  all  persons  dealing  with  him 
without  notice,  a  wife  who  entered  mto  a  con- 
tract  with  her  husband  for  the  erection  of  a 
building  on  her  separate  property,  paying  bfm 
as  contractor,  is  liable  to  a  materialman  for 
materials  furnished,  the  husband  carrying  on  the 
business  with  the  means  of  his  wif&  and  a  lieu 
for  such  materials  may  be  estabUshed  against 
the  wife's  property. 

J "Ed.  Note.— For  other  easefl,  aee  Mechanic^ 
ens,  Cent  Dig.  f  80l] 

Appeal  from  CSrcnlt  Court,  De  Soto  Ooim- 
ty;  E.  D.  Dlnklns,  Judge. 

Action  by  Banks  ft  Co.  against  G.  H.  Pu^ 
len  and  wife,  Mrs.  F.  H.  Pollen.  From  a 
Judgment  for  tbe  last-named  defendant,  plain- 
tiff appeals.  Reversed  and  remanded. 

Mayes,  Wells,  May  &  Sanders,  of  Jackson, 
for  appellant  Mayes  ft  Hayes,  of  JaxAaou, 
for  appellee^ 

(X>OK,  P.  J.  Upon  motion  of  appellee,  the 
stpnoirrapher's  notes  of  the  evidence  taken  at 
the  trial  of  this  suit  were,  by  order  of  this 
court,  stricken  from  the  record.  Afterwards, 
appellee  filed  a  motion  asking  an  affirmance 
of  the  Judgment  of  the  trial  court,  which  mo- 
tion was  overruled.  The  case  is  therefore 
presented  to  this  court  upon  the  pleadings 
alone. 

The  appellant  furnished  G.  H.  Fullen,  the 
husband  of  Mrs.  F.  M.  PuUen,  certain  build- 
log  material  for  the  purpose  of  building  a 
dwelling  house  upon  land  belonging  to  Mrs. 
PuUen;  the  house  was  built  by  Mr.  Pnllen, 
and  the  material  furnished  by  appellant  was 
used  In  the  construction  of  the  house.  The 
bouse  was  the  dwelling  bouse  of  Mrs.  Pnllen 
and  her  husband,  and  was  used  as  sudb. 
Mrs.  Pullen,  the  owner  of  the  land,  together 
with  her  husband,  was  made  a  party  to  this 
anit,  ODd  the  petition  asked  that  a  judgment 
be  renderea  against  G.  H.  Pollen  for  material 
furnished  and  used  In  said  buUding,  and  that 
said  judgment  be  declared  a  lien  on  ttw 
hornse,  and  that  the  house  be  sold  to  mOBtj 
the  Judgment 
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Mrs.  Pollen,  Oie  owner  at  tlie  premises, 
defmded  upon  the  theory  that  she  did  not 
make  the  contract  £or  the  material;  that 
she  made  ft  contract  with  her  bnsband  to 
fumlah  the  material  and  bnild  the  house  at 
a  stlpnlated  price,  which  was  paid  In  ad- 
Tance.  Jn  other  words,  Mrs.  PaI1«i,  by  her 
answer  to  the  petition,  denied  liability,  be* 
canse  she  did  not  tuTe  any  contract  with  ap- 
pellants ;  knew  nothing  about  the  dealings  be- 
tween her  husband  and  appellants ;  that  she 
made  a  contract  with  her  husband  that  he 
fnmteh  the  material  and  boUd  her  a  bouse; 
and  that  she  had  paid  her  husband  Cor  the 
work  and  material. 

We  think  a  correct  solution  of  this  prob- 
lem presented  by  this  record  may  be  reached 
by  the  application  of  our  statutes  resting  to 
the  business  relation  of  the  husband  to  the 
vife,  to  the  facts  of  the  case. 

In  the  first  place,  section  2521,  Code  1906, 
makes  the  contract  between  Mrs.  Pullen  and 
her  husband  fbr  compensatl<m  for  work  and 
labor  a  nullity.  It  seems  ttiat  Mr.  PuUen  Is 
a  mechanic  and  the  contract  contemplated 
tiiat  be  would  perform  the  labdr  necessary  to 
the  conntnictlon  of  the  building,  and  accord- 
ing to  the  plendinga.  he  did  do  the  work. 

Going  a  step  further,  it  appears  that  Mr. 
Pullen  was  carrying  on  the  bualnesB  of  a  con- 
tractor, and  as  sndi  made  a  contract  with 
his  wife  to  do  the  work  and  to  furnish  the 
material  necessary  to  the  oanpletlon  at  the 
job.  Was  he  using  the  "means"  of  bis  wife 
to  operate  and  carry  on  business  In  bis  own 
name"?  The  wife  furnished  the  money  to 
mable  blm  to  perform  the  contract,  so  she 
avers.  It  was  her  mtmey,  and  may  we  not 
say  with  equal  certainty  that  money  and 
means  are  one  and  the  same  thing  In  the 
statutory  sense?  Besides,  he  had  charge  of 
her  land  and  erected  the  house  thereon,  os- 
tensibly acting  for  her  In  the  transaction  of 
ber  business.  The  statute  was  designed  to 
protect  the  public.  Secret  contracts  between 
husband  and  wife  are  condemned  for  t^vlons 
reasons.  We  see  in  this  case  a  husband 
building  a  bouse  on  the  land  of  his  wife  and 
entering  Into  a  contract  whereby  he  was  to 
receive  the  means  of  the  wife  fbr  the  purpose 
of  securing  the  material  with  which  to  erect 
the  house.  The  husband  did  not  use  the 
means  to  buy  the  material;  be  bought  It  from 
appellant  on  credit.  Who  must  suffer?  The 
husband  Is  made  the  statutory  agent  of  his 
wife  whenever  be  uses  any  of  her  means  to 
carry  on  a  business  In  bis  own  name — 
"as  to  all  persons  dealing  with  bim  without  no- 
tice, unless  the  contract  between  husband  and 
wife,  which  chanfres  this  relation,  be  evidenced 

a writing,  subscribed  by  them,  duly  acknowl- 
jed,"  etc. 

So  we  tblnkf  when  Mr.  Pullen  went  into 
the  business  of  contracting,  financed  by  his 
wife,  he  was  her  agent,  there  being  no  pre- 
tense that  the  contract  between  him  and  his 
wife,  changing  this  relation,  was  ever  made 


In  accordance  ^th  the  statnte,  or  that  ap- 
pellant  bad  any.  notice  of  the  contract  He 
was  not  only  her  agent,  but  his  contracts 
made  in  furtherance  of  bis  contract  were,  in 
law,  the  contracts  of  his  wife,  and  the  pay- 
ment of  the  contract  price  to  him  does  not. 
in  any  way,  extlngnlsh  the  obligations  of  bis 
wife  to  pay  the  account  made  by  bim  for  ma- 
terials. 

This  being  our  view  of  the  law  of  this  case, 
we  will  not  discuss  the  very  Interesting  brief 
of  counsel  fbr  appellee  referring  to  the  lien 
of  the  materialman.  Mr.  Pullen  was  the 
agent  of  the  owner  anthorized  to  boy  the 
material  and  Mrs.  Pullen  is  bound  to  pay  the 
bill  and  her  property  may  be  sold  to  satisfy 
the  daim. 

Beversed  and  remanded. 


014  Ulsi.  75) 

TABBBO  V.  PUESEE.   (No.  18893.) 
(Sapreme  Conrt  of  Mississippi,  Divimon  B. 
March  10,  1017.) 

1.  ABBmATIOn  AKD  AWUD  «=98B— BlTECI^ 
AOHISSiniUTT  IN  EvinENCB. 
An  arbitration  has  the  effect  of  a  compro- 
mise settlement,  so  that  in  an  action  on  the  con- 
tract involved,  it  was  error  to  exclude  the  ar- 
bitratira  agreement  and  the  finding  of  the  ar- 
bitrator. 

CEd.  Note.— For  other  eases,  see  ArUtration 
and  Award.  Cent  Dig.  ff  BO4-01S.] 

5  Pleading  «=!»362(1)— Motion  to  Stbik*. 

If  a  compromise  and  setttemeat  alleged  by 
way  of  answer  was  untrue  or  void  for  any  rea- 
son, plaintiff  should  deny  the  plea  or  plwd  in 
confession  and  avoidance,  and  his  remedy  Is  not 
by  motion  to  strilie  the  allegations. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  is  1147,  1164,  1155.] 

Appeal  from  Circuit  Court,  fflnds  County ; 
W.  H.  Potter,  Judge. 

Action  by  G.  D.  Purser  against  B.  B.  Tar- 
bro.  Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed  and  remanded. 

Howie  &  Howie,  of  Jackson,  for  appellant 
P.  L.  Clifton.  Lt.  O.  Hallam,  a  D.  Potter,  and 
Phil  CAiristman,  all  of  Jackson,  for  ami^ee. 

ETHRIDGB,  J.  G.  D.  Purser,  the  appea- 
lee,  sued  the  appellant  in  the  circuit  court 
of  Hinds  county,  first  district  for  the  sum 
of  $416.40,  alleged  to  be  due  on  a  contract  be- 
tween Tarbro  and  Purser  by  which  Tarbro 
undertook  to  pay  Purser  $1  per  thousand  for 
timber  avera^ng  20  inches  in  diameter,  and- 
for  whicb  Purser  was  to  procure  some  per^ 
son  to  purchase  from  Varbro.  This  agree- 
ment is  evidenced  by  the  following  instru- 
ment: 

'Know  all  men  by  these  presents  that  E.  B. 
Tarbro  is  due  Q.  D.  Purser  $1.00  per  M.  on 
all  pine  20^  In  diameter  and  up,  clear,  that 
Yarbro  has  sold  to  Union  Timber  &  Supply 
Company  on  Elton  plantation.  As  said  Union 
Timber  St  Supply  Company  cuts  and  pays  Xor- 
bro  the  stompage,  then  Yarbro  is  to  pay  6.  D. 
Purser  the  |l00  per  M.  due  him. 

"B.  B.  Tarbro." 
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Purser  alleges  that  ho  procured  a  purdiaa- 
er,  and  that  the  contract  was  made  by  D.  H. 
Smith,  doing  business  under  the  firm  name 
of  Union  Timber  &  Supply  Company,  and 
Tarbro;  and  the  contract  was  duly  entered 
Into ;  and  that  Smith  put  up  a  forfeiture  of 
$500  to  carry  out  his  contract,  and  began  the 
cutting  of  the  timber  In  question.    He  had 
until  January  1,  1916,  in  whldi  to  cut  the 
timber,  but,  becoming  embarrassed,  financial- 
ly he  entered  into  an  agreement  with  Tarbro 
by  which  he  relinquished  his  right  under  the 
contract,  and  Tarbro  returned  the  $500  paid 
as  a  guaranty  of  carrying  out  the  contract, 
and  In  addition  to  that  paid  him  $200  In 
money.    This  contract  releasing  Smith  In 
which  the  timber  was  surrendered  to  Tar- 
bro Is  dated  May  14,  1914,  more  than  a  year 
and  a  half  before  the  expiration  of  the  time 
in  which  to  carry  out  the  contract.  The  ex- 
hibits embracing  the  contracts  were  made  ex- 
hibits to  the  declaration.   Tarbro  demurred 
.to  this  declaration,  and  the  demurrer  was 
overruled.  Thereupon  Tarbro  filed  a  plea  of 
general  Issue  and  also  a  special  plea,  aver- 
ring In  the  special  plea  that  there  has  been 
a  settlement  of  the  matters  Involved  between 
the  partiee  In  the  suit  and  the  payment  of  bal- 
ance due  under  said  agreement    This  plea 
avers  that  the  plaintiff  and  defendant  entered 
Into  an  agreement,  to  submit  the  matters  In 
dispute  between  them  for  arbitration  by  three 
parties,  one  of  which  was  to  be  selected  by 
Purser,  and  one  by  Tarbro,  and  a  third  by 
the  master  of  the  Masonic  lodge  at  Jackson, 
ail  of  said  arbitrators  to  be  members  of  the 
Masonic  fraternity ;  that  the  arbitrators  were 
selected  In  accordance  therewith  and  a  writ- 
ten agreement  entered  Into  to  abide  trs  the 
result  of  such  arbitration,  each  agreeing  that 
they  would  take  no  legal  proceedings  with 
reference  thereto,  but  would  accept  the  find- 
ing made  In  writing  by  the  parties  so  select 
ed  as  arbitrators.   This  agreement  la  made 
an  exhibit  to  the  ^>eclal  plea,  and  redtes 
that  there  was  a  suit  then  pending  by  Pur- 
ser against  Tarbro  for  the  sum  of  $80.34, 
wbldk  was  to  be  dismissed  and  the  costs  to 
he  paid  by  the  party  who  failed  to  sustain 
^ig  contention  before  the  arhltrators.  It 
was  to  Include  also  all  timber  cut  by  J.  W. 
Bvans  up  to  the  4th  day  of  February,  1914, 
20  tadheB  in  diameter  up,  on  the  Elton  plan- 
tation.  It  was  further  agreed  that  the  wit- 
ness should  be  examined  In  the  presence  of 
aU  of  the  arbitrators  and  legal  formalities 
and  rules  of  evidence  and  procedure  were 
waived.  It  was  then  tiie  agreement  that  the 
arMtrators  should  pass  upon  five  proposi- 
tions as  follows: 

**It  1«  agreed  that  the  arbitrators  shall  pass 
on  the  following  qurations: 

"fl)  Whether  E.  B.  Yarbro  should  pay  G.  D. 
Puner  for  the  timber  cat  by  J. 'W^vanB.  here- 
in  referred  to,  which  amounts  to  80,340  feet  at 
SI  oer  thoQsand. 

"<2)  Whether  E.  B.  Tarbro  or  G.  D.  Purser 
diould  pay  for  the  expense  *f  eMlecting  flie 
l^fiO  pw  aoosand  Crom  D.  B.  SuiA  under 


contract  of  sale  to  Urn  both  attorney's  fees  and 
other  expenses.  „   ^  ■« 

"(3)  Whether  B.  B.  Tarbro  or  G.  D.  Puraer 
should  bear  the  expense  and  trouble  <«  woklnff 
after  the  logs  and  acaUng  of  the  same  cut  by 
D.  H.  Smith  under  his  contract  and  seeing  to 


it  that  Smith  paid  for  aU  of  the  timber  cut  and 
did  not  slip  out  any  without  accounting  lor  it 
and  paying  for  it 

"W  As  to  which  should  stand  any  loss  on  ao- 
count  of  D.  H.  Smith  not  Uving  up  to  Us  agree- 
ment in  the  entting  of  the  timber  and  paying 

''*"(5)"  Whether  said  Taihro  shoidd  pay  said 
Purser  anything  for  timber  that  Smidi  failed 
to  cufand  would  not  cut  and  could  not  be  pre- 
vailed upon  to  cut         .        „  ^,   

"It  is  further  agreed  that  all  these  matters 
shaU  be  decided  upon  by  arbitrators  on  all  the 
facts  in  connection  therewith  and  without  re- 
Kard  to  any  and  all  attempted  interpretations 
of  the  understanding  between  the  parties  them- 
selves: and  that  they  shall  especially  RO  mto 
the  facts  in  connection  with  the  fl"tJ»^2S!r 
tioDS  before  at  and  just  aftM  the  contract  with 
Smith  was  signed.  ,  ^  „  v  — *- 

"It  is  further  agreed  tiiat^aa^  P»rtr 
to  will  forever  aWae  by  the  ^edrfon  oftte  M- 
bitrators  rendered  herein,  and 
any  steps  at  law  or  otherwise  to  tw  to  avoid 
^Jform^  and  complying  with  the  aecirfon  so 
rendered. 

The  arbltnton  made  a  written  finding  on 
these  matters,  whiCh  aroears  in  the  record, 
the  eondndlns  danse  of  which  readtf  as 
followa: 

"But  if  Smith  falls  to  carry  oot  his  oonteact 
and  does  not  cut  any  of  the  timber,  or  relm- 
quiBhes  his  contract  to  Tarbro.  or  ciuicds  the 
Same,  or  it  w  canceled  by  proce™  ^'^'hS 
Tny  ither  manner.  Purser  shall  not  be  entided 
to  anything  whatever  on  such  t^^er  as  la  not 
cut  at  the  time  o£  such  relmquiBhment,  ran- 
cellation,  or  failure  of  performance  on  the  part 
of  D.  H.  Smith." 

He  alao  filed  notice  under  the  general  Issue 
of  the  same  matters.  Plaintiff  made  a  mo- 
tion to  require  him  to  strike  from  the  files 
either  the  affirmative  matter  In  the  notice  or 
tola  special  plea.  The  defendant  declining  to 
do  BO.  the  court  ordered  the  notice  under  the 
general  iMue  bearing  on  this  question  strick- 
en from  the  files.  Thereupon  the  plaintiff 
moved  the  court  to  strike  from  the  defend- 
ant*a  plea  above  mentioned  all  matter  there- 
in contained  with  reference  to  an  accord  and 
aatlafactlon  therein  aet  forth,  which  motion 
waa  sustained  by  the  court,  to  which  the  de- 
fmdant  excepted. 

After  the  anrrender  of  the  contract  by 
Smith  to  Tarbro,  Tarbro  sold  the  timber  In 
qnestloD  to  Evans,  and  this  suit  Is  brought 
for  timber  not  cut  at  the  time  of  the  surr^- 
der  of  the  contract  by  Smith  to  Tarbro. 
Tarbro  aiterwards  sold  the  timber  to  Evans, 
and  but  for  the  snbmls^on  to  the  arbitrators 
and  the  finding  thereon  by  the  arbitrators 
(many  of  which  matters  In  the  arbitration 
were  found  In  favor  of  Purser,  but  as  to 
this  matter  In  suit  the  finding  waa  against 
Purser),  the  Judgment  rendered  would  have 
been  right  and  pn^er. 

[1]  It  waa  error,  however,  for  the  court  to 
refuse  to  let  this  submission  and  flndii^  of 
the  arUtraton  ba  pat  in  issue  and  oabmltted 
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along  with  'th6  Other  features  of  the  case. 
The  legal  effect  of  this  agreement  alleged  In 
tbis  plea  was  to  make  a  compzomise  settle- 
ment of  the  matters  in  dlspote,  iDcluding  the 
matters  in  this  anit;  and  Uie  effect  of  this 
agreemrat  was  to  merge  the  original  causes 
of  action  and  defenses  Into  the  written 
award  and  make  that  the  ex<dasiTe  source 
of  rights  and  liabilities  of  the  jmtlea. 

In  8  <^a  p.  616.  this  rule  la  atoted  as 
CoUows: 

"A  e(»npn>mlae  settlement  when  fnll  and  com- 
plete and  fairlj  made  operates  as  a  merger 
and  bars  all  .right  to,  recovery  on  all  claims  ana 
cansea  of  action  Included  therein." 

At  page  518  of  the  same  work,  onder  the 
heading  "ConclusiTenesa  of  Agreement,"  the 
rule' is  stated  as  follows: 

*'NimieronB  anthoritieB  mjpport  the  dectrine 
that  a  compFomise  and  setUement  of  a  contro- 
versj  based  on  a  tafficient  consideration  is,  as 
between  the  parties  thereto  and  as  to  the  mat- 
ters embracM  therein,  binding  and  c<mclUBive 
where  fairly  made.  Such  agreemente  can  be  im- 
peached and  set  adde  only  on  grounds  herein- 
after indicated.  They  will  not  be  opraed  merely 
to  inquire  Into  all  Ite  eqoltlM  hetween  the 
parties." 

At  pa^  62S  of  the  same  work,  under  the 
head  of  "Impeachment — Op«ilng  and  Cor- 
recttng,"  the  role  Is  stated: 

"Equity  baa  Jurisdiction  to  open,  reform,  and 
correct  a  eomprmnise  and  settlement  upon  the 
showing  of  proper  groonds  for  such  relief" 

Then  under  subheads  different  grounds  are 
taken  up  for  whldi  such  ooutraets  can  be 
impeached. 

[2]  If  the  facts  stated  In  the  plea  and  ex- 
hibits were  untrue  or  avoided  for  any  rea- 
son, the  plaintiff  should  have  either  denied 
the  plea,  or  pleaded  matter  in  confession  and 
avoidance,  and  the  matter  brought  to  final 
Issue  and  submitted  to  the  jury  on  proper 
Instroctlons.  For  the  reasons  above  fudicat- 
ed.  the  judgment  of  the  court  will  be  re- 
versed and  remanded. 

Beversed  and  remanded. 


(113  MUb.  565) 

STATB  «i  reL  FOBMAN,  DIst  AttJ.,  T. 
WHBATUSY  «t  al.,  Board  of  Biip*rs, 

(No.  19502.) 

(Supreme  Oourt  of  Mlsrissippi,  In  Banc. 
March  19,  1917.) 

1.  CoNsnronoNAi.  I«aw  «s>{^Feb8oh8  Bn- 
mxED  to  Baisb  COHSimmOKAL  Qdss* 

■none. 

As  prior  to  the  enactment  of  Laws  1916, 
c  98,  the  orders  of  the  county  boards  of  super- 
visors who  hold  their  office  by  virtue  of  the 
Oon8titutio&  itself,  ai^oving  asses^eDt  rolls, 
were  AnaL  the  i>oard,  when  required  by  the 
state  board  ot  equalization  under  act  of  1916 
to  make  ter-reaching  corrections  In  a  roU  al- 
ready approved,  may  raise  the  question  of  title 
acf  8  constitutionality. 

[Ed.  Note.— For  otber  cases,  see  ConstitatioD- 
alXaw.  Cent  Dig.  ff  89,  40.] 


2.  CoNBTTrnnoNAi.  Law  4=:>4S--Statutxs— 
CoNSTEucnos  IN  Favor  or  Vauditt. 

In  considering  a  statute  it  is  the  du^  at 
the  court,  if  poadble,  to  aithtdd  and  not  de* 

stroy  it. 

[Ed,  Note. — For  other  cases,  see  Gonstitation- 
al  Law,  Cent.  Dig.  |  46;  Statutes,  Cent.  Dig. 
S  66.] 

3.  Taxation  «=»448  —  EW^uauzatiom  of  AS:^ 

BXSSHEiNTB-^tU'nnSS. 

As  the  general  constitutional  scheme  ot  not* 
(onnity  of  taxation  is  binding  on  assessors, 
boards  ot  supervisors,  and  courts,  it  will,  in  the 
at)8ence  of  a  proceeding  for  theur  equalization, 
be  presumed  that  the  assessments  on  the  lands 
of  a  county  were  correct,  and  Laws  1916,  c 
98,  providing  for  equaliaation  of  assessments  by 
the  state  board  of  tax  commissloaers,  Is  not 
invalid  because  in  the  year  1916  there  could  be 
no  equalizaUoo  of  the  land  rolls,  although  the 
commissioners  were  allowed  to  equalise  die  as- 
sessments of  personal  invperty. 

[Ed.  Note.— For  other  cases,  see  Tantioa, 
Cent  Dig.  SS  787,  78a] 

4.  CONOTITUTIONAI.  LAW  «=»264(2>  —  TAXA- 
TION €=»44S  —  Dbpbitation  OF  Pbopestt 
Without  Dxjk  Fbooebs  —  What  Oonsiz- 
Turas. 

Laws  1916,  c.  96,  creating  the  state  board  of 
tax  commissioners  and  authoriziug  snch  board 
to  equalize  aaseesments  made  by  uie  boards  of 
supervisors  of  the  several  coonUee,  provides  In 
section  6  that  the  state  board  may  add  a  fixed 
per  cent,  to  the  assessed  valuation  of  any  class 
of  property  in  any  county  if  the  valuation  was 
too  low,  provided  such  rate  shall  not  exceed  the 
actual  valuation  of  the  property.  Section  6  de- 
clares that  upon  giving  notice  by  the  chairman 
of  the  board  of  state  tax  commissioners  of 
changes  or  correctionB  to  be  made  in  the  coun^ 
tax  rolls,  it  shall  be  the  duty  of  the  connty  board 
of  supervisors  to  call  a  meetinK  after  givmg  five 
days'  notice  by  posting  at  the  courthouse  or 
pnl:dishing  in  a  newspaper  of  the  county,  and  at 
such  meeting  the  board  sball  correct  the  county 
valuation  upon  the  daas  or  classes  of  property 
specified  by  tbe  board  of  state  tax  commission- 
ers so  as  to  make  the  some  conform  to  ttie  find- 
ings of  the  board  of  state  tax  commissioners  by 
appb^c  nniformly  to  ^e  specified  etass  or 
dasses  of  propertsr  the  fixed  increase  or  de- 
crease specified.  MM,  that  in  view  of  0>de 
1906,  {  81,  authorizing  an  objecting  taxpayer 
to  appeal  from  the  onter  of  Uie  board  (»  sn- 
pervwnv  to  the  mcuit  oourt  of  his  eoon^,  tiie 
act  cannot  be  deemed  to  work  a  dcprlvanmi  of 
property  without  doe  process  of  Uw  on  the 
theory  that  assessments  upon  the  order  of  the 
state  board  of  tax  commisnoners  are  to  be  raia- 
ed  without  notice  to  the  taxpayers  and  without 
an  opportunity  for  a  taxpayer  whose  property 
was  assessed  at  its  true  valuation  to  wject  to 
an  increase;  but  it  must  be  assumed,  in  ac- 
cordance with  the  construction  by  the  state 
board  ct  tax  commissioners,  that  the  provirions 
for  notice  by  publication  were  intended  to  give 
taxpayers  an  opportunity  to  be  present  at  the 
hearing  and  that  the  board  of  county  commis- 
sioners diould  not,  in  increasing  the  assessments, 
increase  assessments  upon  property  already  list- 
ed at  its  true  value. 

[Ed.  Note.— For  otber  cases,  see  Ooostitatioii- 
al  Law,  Cent.  Dig.  |S  88B,  8M;  Taxation,  Omt 
Dig.  H  787.  788J 

6.  GoNBTmmoNAL  Law  «=»48  —  Statutbs 

— COITBTBUCTION  IK  FaTOB  OF  VAUDITT. 

Where  two  different  interpretaticois  m 
statute  are  possible,  that  wWdi  will  niAoId  its 
validity  shonld  be  adopted. 

[Ed.  Note.— For  other  cases,  see  OoDStltation- 
al  Law.  Cent.  Dig.  f  46;  Statatae,  Oent  IMg; 
I  B6.1 
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6b  JStatdtbs  4=»219— CoNffntncmoif-'ADirzN- 

ISTBATIVB  OONSTBUOnoK. 

WhUo  not  binding  on  the  coorts,  that  con- 
stnictitm  adopted  by  the  administratiTe  depart- 
mcntB  la  entitled  to  w^bt 
^[Ed.  Note.— For  other  caaet^  aet  Btatntea, 
Cent  Dig.  H  296,  287.1 

7.  GoNffrmmoHAL  Law  ^284(2)  —  Dm 
Fbocbss  or  Law— DEPBiTAiion  or  Pbopkb- 

TT. 

Notice  of  a  meetins  to  Increase  tax  aBseaa- 
menta  given  br  publication  only  la  infficient 
due  process. 

[Ed.  Note.— Far  other  eaaes,  aea  Ooostitatlon- 
al  Law,  Cent  Dig.  §S  803,  804.] 

8w  Taxation  ifl — fllB  AiWBWffMTnwTP— B^ttau- 

ZATioif  or  Taxbb. 
In  Tiew  of  Const  1890,  |  112,  declaring 
that  taxation  shall  be  aniform  and  equal 
thronghout  the  state,  and  that  prcoerty  shaU 
he  taxed  in  proportion  to  ita  value,  Laws  1916, 
c  98,  prorfmng  for  egualization  of  asseBsments 
hj  the  state  board  of  tax  couunisstonera,  ia  not 
invalid  as  snperseding  the  constitutional  scheme 
of  listing  and  valuing  propert?  by  an  assessor 
in  each  connty  and  having  the  assessments 
equalized  by  the  county  board  of  supervisors ;  the 
authority  of  the  county  board  being  purely 
statutory,  and  the  provisions  for  equalization 
merely  following  out  those  provisions  for  uni- 
formly ot  taxation  in  pro[»ortlon  to  value. 

[BJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  787,  788.] 

9.  TaZATZOIT  «=»400(D  —  AHWRMIflBTS  —  IN- 
OBBABI. 

Under  Laws  1916,  c.  98,  authorising  the 
state  board  of  tax  commiBsimers  to  equalize  as- 
seBsments, the  board  cannot  arbitrariv  increase 
the  aaseasment  ot  any  ptopertj  b»Qnd  the  high- 
est valnatlon  thereon  In  any  <A  tbe  Mveral 
counties. 

[Bd.  Note.— For  other  cases,  see  Tazatioo, 

Cent  Dig.  {  800.] 

Smith,      dlaieiitl&g  In  part; 

A|a>eal  fnnn  drcnlt  Court,  Wadilngton 
Coimt7*  F.  EL  Everett,  Jadge. 

Proceeding  by  the  State,  on  the  relation  of 
3,  M.  Forman,  District  Attorney,  for  writ  of 
man^muB  against  George  Wheatley  and  oth- 
ers, CMiatituting  the  Board  of  Supervisors  of 
WasMngton  County.  From  a  Judgment  dis- 
missing the  petition,  the  State  appeals.  Re- 
versed and  remanded. 

Appellees  constitute  the  board  of  supervis- 
ors of  Washington  county.  At  their  August, 
1916,  meeting  they  approved  the  personal 
assessment  roll  for  said  county ;  the  roll  was 
forwarded  to  the  auditor,  and  by  the  auditor 
turned  over  to  the  board  of  state  tax  commis- 
sioners. lAe  board  ot  state  tax  commission- 
ers, which  will  hereafter  be  referred  to  as 
the  "state  board,"  open  consideration  and 
comparison  of  the  valuations  with  valuations 
In  other  counties  and  In  pursuance  of  author- 
ity given  by  diiapter  98,  Laws  1916,  creating 
tiie  state  tax  commission,  defining  its  iwwera, 
and  prescribing  its  duties,  ordered  certain 
corrections  to  be  made  in  tbe  personal  assess- 
ment roll  of  Washington  county,  the  effect  of 
which  would  be  to  Increase  the  valuations  of 
certain  classes  of  property  about  $900,000. 
In  transmitting  the  order  to  correct,  the  state 


board  also  directed  that  notice  be  given  by 
the  president  of  the  board  ot  supervisors  of  a 
qtedal  or  call  meeting  of  the  local  board  for 
the  oonidderatioa  of  and  maUng  the  diange* 
for  the  year  1916  in  accordance  with  the  or- 
der of  the  state  boaiU,  the  notice  to  be  giv«i 
in  accordance  with  the  provision  of  said 
chapter  98.  The  board  of  supervisors  gave 
notice  of  this  spedal  meeting  and.  upon  con- 
sideration, they  elected  to  enter  a  protest 
against  the  order  of  the  state  board,  and  to 
present  their  protest,  and  to  prosecute  their 
objections  in  accordance  with  the  statute. 
The  state  board  overruled  their  objections 
and  entered  a  final  order  directing  the  in- 
crease of  assessments  specified  in  the  order. 
Tbe  board  of  supervisors  thereupon  declined 
to  correct  the  assessments,  and  upon  their  re- 
fusal to  comply  with  the  ord^  of  the  state 
board,  the  state,  on  the  relation  of  J.  H.  For- 
man, district  attorney,  filed  this  mandamus 
proceeding  to  compel  compliance  with  tbe  or- 
ivr  €t  the  state  tax  commission.  The  peti- 
tion filed  by  the  district  attorney  was  met  by 
general  demurrer,  the  several  grounds  of 
which  challenge  the  constitutionality  of  the 
statute  creating  the  state  tax  commission 
and  their  authority  and  power  to  compel  the 
board  of  supervisors  to  make  any  changes 
whatever  in  the  assessment  roll,  ^e  demur- 
rer was  by  the  circuit  court  ot  Washington 
county  sustained,  and  from  the  Judgment  dis- 
missing the  potion,  the  state  prosecutes  this 
appeaL 

Tbe  various  grounds  of  demurrer,.  12  in  all. 
state  and  restate  in  varying  form  the  fol- 
lowing points :  First,  the  act  of  the  Legisla- 
ture In  question  Is  invalid  because  it  permits 
the  state  board  to  equalize  and  raise  the  as- 
sessment of  personal  property  without  regard 
to  the  valuation  and  assessment  of  real  prop- 
erty. Second,  the  act  is  repugnant  to  the 
provisions  of  both  the  Cmstitution  of  our 
state  and  the  Constitntimi  of  the  United 
States,  and.  deprives  the  taxpayer  of  his 
property  without  due  process  of  law  In  that 
(a)  It  does  not  afford  the  owner  of  property 
an  opportunity  to  be  heard;  (b)  it  does  not 
provide  notice  to  the  owner  of  any  hearing  as 
to  the  amount  bis  property  Is  to  be  increased 
In  assessment  or  as  to  the  propriety  of  such 
increase;  the  owner  of  property  is  not 
afforded  a  reastmable  notice  of  hearing  on 
the  amcmnt  at  which  his  property  is  to  be  as- 
sessed and  valued;  (d)  the  owner  is  not  af- 
forded an  opportunity  for  a  hearing  before 
the  state  tax  commission.  Third,  the  act  con- 
travenes our  state  Gonstitntion  in  that  it 
takes  the  assessment  <tf  property  out  of  the 
hands  of  assessors  and  boards  of  supervisors. 
Fourth,  tbe  act  attempte  to  vest  tbe  state 
board  with  Judicial  powers  in  violation  of  the 
state  Constitution.  Fifth,  that  even  if  the 
act  is  constitutional  the  state  board  in  this 
instance  did  not  act  as  a  board  of  equaliza- 
tion in  accordance  with  the  act  itself,  and 
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did  not  eqnallw  the  Tarlona  daaaea  of  per- 
sonal property  or  the  total  personal  propeitr 
appearing  on  all  the  rolls  of  the  state,  bnt 
acted  aa  a  1>oard  of  aaaeawrs,  and  rateed  or 
IncreaaeU  ttu  total  aanssmnt  of  penonal 
property  In  the  state  In  the  sum  of  18.843,319. 

In  the  presentation  of  this  case  counsel 
for  the  state  contend  that  the  members  of  the 
bcMini  of  sDperrlatos  in  complying  with  the 
order  of  the  state  board  acted  as  ministerial 
ofilcera,  and  therefcure  bare  no  right  to  ques- 
tion tlie  constltntlonallty  of  the  law  here  nn- 
der  attack. 

George  Butler  and  dayttrn  D.  Potter,  both 
of  Jackson,  and  Rosa  A.  CoUIns,  Atty.  Gen., 
for  appellant  Percy  ft  Pen^,  of  Green- 
Tllle,  ft>r  appeUeea. 

STIBVUNS,  3.  (after  stating  the  farts  as 
aboT^  It  is  agreed  that  section  112  of  onr 
Constltntion  provides  the  general  standard 
for  the  aoooBsmqit  ct  property  for  taxation, 
and  for  the  collection  of  ad  ralorem  taxes. 
It  famishes  the  ideal  rule  by  which  the  rights 
of  taxpayers  are  to  be  measured— the  guid- 
ing star  for  the  lawmaker  and  every  officer 
<ituiifse6  with  the  duty  of  assessing  and  valn- 
Ing  property  for  taxation.  But  the  goal  to- 
wards which  onr  state  has  been  striving  has 
nerer  yet  been  fiilly  attained.  The  words 
of  onr  Ckmstltntlon  are  "uniform,"  "equal." 
**tnie  valuer"  and,  to  aocomplieh  results, 
**gnml  laws.**  While  property  in  every 
county  la  to  be  aaseseed  at  true  value,  it  la  a 
matter  of  common  knowledge  and  comment 
that  in  practice  this  has  been  acoompUshed 
In  name,  and  not  in  tact  The  Constitution 
provides  tbr  a  county  assessor,  fixes  his  term 
of  vSiee,  and  contemplates  that  this  <^cer 
shall  list  and  value  all  taxable  tvoperty  In 
his  county.  SIxperienoe  for  a  long  time  in- 
dicate that  the  assessor  generally  places  ut>- 
on  bis  roll  nncbanged  the  various  valuations 
fixed  by  the  property  owner  himself.  The 
power  to  equalize  assessments  has  hereto- 
fore been  conferred  upon  the  boards  of  su- 
pendmrs,  but  experience  further  demon- 
strates that  there  are  as  many  different 
standards  of  values  In  the  state  as  Uiere  are 
sQMtrate  boards  of  supervisors.  l%e  uniform 
rate  of  state  tax  must  be  applied  to  the  un- 
equal and  varying  valuations  ovw  the  many 
counties  of  our  commonwealth.  Valuations 
of  the  same  class  ot  property  has  varied  in 
adjoining  counties  without  any  real  or  sub- 
stantial reasra  for  the  dlfterence.  It  fol- 
lows  that  heretofore  one  county  has  been 
contributing  to  the  state  more  revenue  than 
many  otb»  eountiee  with  the  same  amount  of 
taxable  vmpatj.  The  burden  has  been  noh 
equally  dlstrfbuted.  ISds  is  the  known  mis- 
chief whidi  cbapter  W,  lAws  191%  has  un- 
dertaken to  ronedy.  lliis  lav  ma  Intended 
to  be  a  step  forward  toward  the  Ideal  sys- 
tem contemplated  by  our  <Hganle  law.  Its 
purpose  Is  to  accomplish  the  vny  unifcmnlty 
and  equality  demanded  1^  the  Omstitution. 
tin  Questioa  vbether  it  is  a  practical  scheme 


or  ODbodies  the  best  wisdom  on  this  subject 
Is  of  Uttle  ONKem  to  the  court  All  we  are 
called  upon  to  determine  Is  whether  the  act 
is  olmoxioos  to  any  of  the  provlslouB  eitlier 
of  our  state  or  federal  Constitution. 

[1]  But  first,  can  the  constitutional  quee- 
tloDs  be  raised  by  appellees  as  they  under- 
took to  do  and  successfully  so  In  the  lower 
court?  Without  mterlng  into  a  pndonged 
discussion  of  this  subject  about  whidi  the 
authmltles  are  not  fully  In  acctHrd,  we  prefer 
to  hold  in  the  present  case  that  the  ques- 
tions were  properly  raised  by  appellees,  and 
that  the  court  should  take  cognizance  of 
their  complaints.  The  members  of  the  boards 
of  supervisors  bcAd  their  ofl3oe  by  virtue  of 
the  Constitution  Itself.  They  have  Imposed 
upon  them  large  and  important  duties  and 
responsibilities;  In  meeting  assembled  th^ 
constitute  an  inferior  tribunal.  It  Is  their 
duty  to  aivrove  In  the  first  Instance  the  as- 
sessment rolls.  If  there  is  no  objectlcm,  their 
approval  is  final.  Before  the  enactment  of 
chapter  98,  Laws  1916»  their  final  anthmity 
to  approve  the  assessment  rolls  was  unchal- 
lenged. While  any  individual  taxpayer  had 
the  right  of  appeal,  the  order  of  the  board 
of  supervisors  approving  the  roll  was  not 
subject  to  review.  In  approving  the  roll  they 
have  heretofore  acted  as  officials,  and  not  as 
subordinates.  When,  therefwe,  the  order  of 
the  state  board  directed  them  to  make  far- 
reaching  correctl(»is  in  a  roll  which  they 
had  already  approved  and  submitted  to  the 
auditor  and  the  ai^roval  of  which  would  be 
final  but  for  the  new  statute  here  under  re- 
view, the  members  <^  the  board  would  nat-' 
urally  be  confronted  with  the  question  of  the 
validity  or  invalidl^  ot  the  order  they  are 
directed  to  obey.  If  the  sew  law  is  uncon- 
stitutional tlieir  eorrectlMia  would  be  a  nulli- 
ty, and  if  a  nullity  Oie  corrections.  If  mad^ 
would  plunge  into  diaos  the  revenue  sys- 
tem of  Washington  county.  It  Is  a  qnestirai 
in  wlileh  tlie  public  has  a  direct  intraest  If 
the  statute  of  1916  is  unconstitutional,  any 
coniplluice  with  the  order  of  the  state  board 
would  be  an  unoonstttutifHml  act  end  appel- 
lees would  in  that  Instance  disobey  the  very 
Ccmstitntion  which  they  have  sworn  to  up- 
iuAA  and  ob^.  We  hold,  therefore,  that  the 
consUtuUtmal  questl<His  are  properly  befbre 
us. 

[f]  In  the  consideration  of  the  merlte  ot 
this  case,  it  is  of  course  the  duty  of  the 
court  if  possibly  to  uphold  and  not  destroy 
the  statute.  In  approaching  then  Oie  legal 
questiiCHiB  argued,  we  do  so  with  sympathetic 
regard  tor  the  work  ot  the  lawmaking  de- 
partmoit  of  our  government 

[3]  There  is  no  merit  in  the  contention  tlutt 
the  statute  is  Invalid  because  it  permits  the 
atate  tax  commission  to  equalize  and  raise  the 
assessment  of  personal  property  without  re- 
gard to  the  valuation  and  assessment  of  real 
pn^jterty.  The  act  itselt  provides  no  new 
standard  ot  aiawieiiwiitB.  The  object  of  the 
near  law  Is  to  assess  all  pnvorty  at  Ita  tma 
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value  to  the  end  that  all  taxable  property 
■ball  bear  Ita  Jnat  pnvortlfm  of  the  burdens, 
nie  general  constltatloQal  scheme  Is  binding 
on  assessors,  boards  of  snperTlscnrs,  and  the 
courts.  It  Is  eqnally  binding  upon  0ie  state 
tax  otHDmlssbm.  The  fact  tiiat  In  the  year 
1916  the  state  board  was  conftwted  with 
the  work  of  equalizing  assessments  of  per- 
sonalty and  not  realty  affnda  no  ground  for 
complaint  The  land  assessment  rolls  were 
not  and  could  not  tiien  be  presented  for  con- 
dderatltMi.  The  land  rolls  ot  WasUngton 
connty  effeetlTe  for  the  year  1916  are  conclu- 
lATtiy  presumed  to  be  correct  The  time  for 
the  approval  of  a  new  assessment  of  lands 
has  not  arrived,  and  then  Is  here  presented 
no  contention  that  the  state  board  of  tax 
commissioners  has  ordered  an  unlawful  In- 
crease In  the  assessment  of  realty,  or  has 
taken  any  actfon  affecting  the  rights  ci  land- 
owners. 

[4]  The  sec(Hid,  third,  ftnirth.  fifth,  and 
sixth  grounds  of  the  demurrer  challenge  the 
coutitutlonallty  of  tlw  statAte  upon  the 
gtound  that  a  compliance  by  ttie  board  of 
stqiervlsors  with  the  ordw  of  the  state  tax 
commissioners  would  deprive  the  Individual 
taxpayer  affected  by  the  order  of  bis  prop- 
erty without  due  process  of  law  bi  this,  that 
the  act  under  review  does  not  provide  for 
notice  to  be  given  the  taxpayer  of  the.  pro- 
posed increase,  does  not  afford  an  <v)porta- 
nity  to  be  heard,  and  that  it  does  not  afford 
redress  against  an  excessive  or  unconstltu- 
tiwal  valuation.  Counsel  for  the  state  meet 
this  crltlclnn  of  the  statute  by  the  assertion 
and  argument  that  so  far  as  any  correction 
ordered  by  the  board  of  state  tax  commU^ 
sloners  Is  concerned,  no  notice  Is  required. 

Counsel  do  argue  that  the  aggrieved  tax- 
payer in  any  particular  case  has  his  remedy 
either  under  sectlCHi  91  of  the  Code  relatlDg 
to  certiorari,  or  by  an  injunction  to  restrain 
the  tax  collector  fRMU  ejecting  taxes  upon 
an  excessive  or  mUawfol  valuation.  They 
argue  furthffl-  that  the  individual  taq»ayers 
ate  represented  btfore  the  state  tax  ccnu- 
mlsslwiers  by  tb^  rqnresentatlves,  to  wit, 
the  membav  of  the  board  of  supervisors.  In 
contending  that  no  notice  whatever  Is  requir- 
ed counsel  for  the  state  rely  upon  the  case 
of  Bl-Metallic  Co.  v.  State  Board  of  Equall- 
zation  et  al.,  239  IT.  S.  441,  30  Sup.  Ct  141. 
60  li.  Ed.  372.  But  In  our  Judgment  the  ex- 
press terms  of  the  statute  Itself  dl^se  of 
this  criticism  and  tbb  attach  based  upon  the 
due  process  dause  of  our  state  and  federal 
Constitution.  In  the  first  place  section  5  of 
the  act.  In  craiferrlng  authority  to  adjust  and 
equalize  as  between  counties,  expressly  says: 

"And  to  that  end  may  add  a  fixed  per  centum 
to  the  Bsee^ed  valuation  of  any  class  of  prop- 
«rt7  hi  any  county,  if  they  find  tbat  the  valua- 
tion was  too  low:  Provided,  such  rain  shall 
aot  exceed  the  actual  valuation  of  the  property 
in  any  case,"  etc. 

Section  6  of  the  act  then  provides  u  fol- 
towa: 


"Upon  the  giving  <d  such  notice  by  the  diair- 
man  of  the  board  of  state  tax  commissicHiero  of 
changes  or  corrections  to  be  made  in  the  county 
tax  rmls,  it  shall  be  the  duty  of  the  prerident 
ot  the  board  of  supervisors  ot  the  coun^  af- 
fected to  call  a  meeting  immediately  of  said 
board  of  supervisors,  after  giving  five  days'  no- 
tice by  posting  at  the  courthouse  or  publishing 
in  a  newspaper  of  the  county,  and  at  the  said 
meeting  tlie  said  board  shall  correct  the  coontr 
valuation  uptm  the  class  or  classes  of  property 
specified  by  the  board  of  state  tax  commission- 
ers, so  as  to  make  the  same  conform  to  the 
findings  of  the  said  board  of  state  tax  oommls- 
sloners  by  ^iplying  unlfwmly  to  the  specified 
class  or  classes  of  property  the  fixed  increase  or 
of  decrease  specified  by  the  said  board  ot  state 
tax  commission's,  and  by  raising  or  lowering 
all  the  individuals'  re  tarns  of  all  the  taxpayers , 
of  the  county  upon  the  specified  dass  or  dasses 
of  property  accordingly."^ 

This  section  Is  subject  to  two  intorpr^- 
tlons  BO  far  as  tlie  rlj^its  of  the  tndivldaal 
taxpayer  are  concerned.  By  one  constructlOD 
it  would  become  the  duty  of  ttw  board  ot  va- 
pervisors  to  Increase  the  assessment  of  every 
taxpayer  in  the  class  of  property  ordered  to 
be  Increased  and  to  place  the  same  percent- 
1^  of  Increase  upon  every  tBJj}ay&t  affected. 
If  this  is  the  imperative  duty  of  the  board, 
then  the  honest  taxpayer  whose  property  baa 
been  assessed  at  true  value  would  be  called 
upon  to  pay  taxes  upon  an  excessive  and  un- 
lawful increase.  If  his  property  has  been 
given  Id  at  market  price  or  true  value,  a 
price  at  which  perhaps  he  would  be  willing 
to  sell,  then  any  additional  burden  of  In- 
crease in  assessment  upon  sudh  an  Indlvldnal 
would  be  in  the  face  of  the  Constitution  and 
would  violate  the  very  uniformity  and  equal- 
ity contemplated  both  by  the  Coastitntioi» 
and  the  very  statute  here  under  attack.  Such 
an  Individual  should  have  a  right  to  protest 
and  a  remedy  provided  for  by  the  law.  The 
statute  could  be  construed  as  requiring  the 
board  of  supervisors  to  raise  every  individ- 
ual a  like  amount  without  giving  them  either 
the  right  to  be  heard  or  any  remedy.  There 
is  another  construction,  however,  to  be  placed 
upon  the  language  of  the  act  and  according 
to  this  construction  the  rights  of  the  indi- 
vidual taxpayer  wotild  be  noticed  and  safe- 
guarded. Section  6  does  provide  that  the 
meeting  of  the  hoard  of  supervisors  is  to  be 
held  upon  notice;  this  notice  is  a  general 
notice  by  publication  and  for  the  benefit  of 
the  public  generally.  By  this  notice  evny 
taxpayer  is  advised  of  the  meeting  and  has 
a  right  to  attend;  by  the  terms  of  this  sec- 
tion the  board  of  supervisors  are  not  direct- 
ed to  increase  every  individual  taxpayer  and 
fix  an  arbitrary  percentage,  but  distributes 
the  burden  of  Increase  amongst  the  Individ- 
ual taxpayers  within  tiie  class  of  property 
affected  by  the  order.  In  raising  this  dass 
of  property  they  are  directed  by  the  state 
board  to  Increase  not  the  assessment  of  any 
particular  Individual,  but  the  total  assessed 
valuation  of  tbat  dass  of  property.  In  ac- 
complishing this  increase  of  total  valuation* 
the  board  of  supervisors  are  accorded  the  -abs 
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solute  il^ht  to  dlstrUmte  Hie  trardeo  at  In- 
trease  uniformly  amongst  the  taxpayers  of 
tbat  class.  The  section  of  the  act  makes  use 
of  the  word  "nnlfbrmly^ ;  we  regard  tbe  use 
of  this  term  here  is  the  sense  In  whldi  the 
Gonstltntion  Itself  used  ttie  word  "nnlfomi." 
Tb  Illustrate^  then:  If  honest  Rlcbard  Boe 
originally  gave  In  Us  assessment  at  Oie  tap 
market  price — at  oonstltntlonal  true  Talne— 
and  the  state  board  has  ordered  an  Inovase 
by  whldi  he  Is  to  be  affected,  honest  lUcfaard 
has  a  right  to  antear  at  this  meeting  of  flic 
board  and  object  to  tta  increase  so  far  as  he 
Is  concerned.  In  objecting,  he  has  the  ti&A 
to  tender  evidraoe.  If  necessary,  to  establish 
his  o(niteutton&  If  fiw  board  should  orer^ 
rule  his  objectlinis  ho  then  has  the  right,  un- 
der sectim  81  of  the  Code,  to  an)eal  from 
the  order  cf  the  board  to  the  circuit  court  of 
his  county.  In  the  circuit  court  his  appeal 
could  be  tried  anew  and  a  Judgment  accord- 
ing^ to  rlflM  and  Justice  entered.  By  this 
construction  the  Interests  of  any  and  erery 
IndlTldual  taipayer  wtmld  be  protected  and 
an  adeqiute  remedy  afforded.  Section  81  of 
the  Code  la  a  general  prorisKm  antliOTlzinfr 
any  person  aggrieved  by  a  decUlon  of  the 
board  <tf  supervisors  "ta  to  the  assessment  of 
tame*  to  appeal.  While  the  statute  here.un- 
4w  review  Is  an  Innovation*  It  was  certainly 
not  the  purpose  of  the  I<egislatnre  to  ignore 
or  override  the  IndlvlduaL  As  to  the  class 
of  propwty  upon  irtdch  the  Increase  Is  or- 
dered then  is  no  final  adjudication  until  the 
local  board  has  complied  with  the  order  of 
the  state  board.  In  complying  with  this  or* 
■Aer  the  local  board  Is  not  denied  the  rl^t  to 
hear  the  oxnplalnte  of  Indivlduats,  and  to  re- 
fuse to  increase  the  assessment  of  any  par- 
ticular Individual  whose  property  Is  already 
■assessed  at  actual  value.  This  does  not  nec- 
essarily mean  that  the  local  board  should  not 
increase  the  grand  total  of  the  class.  It  Is 
their  duty  to  Increase  the  grand  total  of  the 
class  in  accordance  with  the  Instructions  of 
the  state  board,  but  In  making  the  Increase 
to  distribute  the  burden  equitably  amongst 
the  members  of  that  dass.  This  construc- 
tion of  the  statute  frees  It  from  the  charge 
that  It  vlolatea  the  due  process  clause  of  both 
the  state  and  federal  Constitutions,  and  ren- 
ders the  act  In  this  regard  constitutionaL 

[8]  If  there  are  two  different  interpreta- 
tions of  a  statute,  one  of  which  would  render 
the  act  constitutional,  and  the  other  uncon- 
stltntlonal,  it  Is  elementary  tbat  we  should 
adopt  that  view  and  construction  whlflh 
would  harmonize  the  act  with  the  Ctmstltu- 
tlon,  and  which  would  therefore  uphold  and 
not  strike  down  the  work  of  our  lawmakers. 
It  Is  our  understanding  that  the  Inteipreta- 
Uon  which  we  here  place  upon  the  static  Is 
the  Snteipretetlon  which  the  board  of  state 
tax  commissioners  themselves  placed  upon 
these  provisions  of  the  stetate. 

{•]  While  the  construction  at  the  atate 


board  would  not  be  binding  upon  this  court, 
it  yet  remains  tbat  the  construction  whldi  a 
department  of  govonment  has  placed  upon 
the  very  law  under  which  It  was  created  and 
which  it  Is  sworn  to  enforce  should  be  both 
suggestive  and  persuasive  vrlth  the  courts. 
By  drcular  letter  tinder  date  of  October  28, 
1916,  the  state  tax  commission  by  their  ga>- 
eral  InstmctlMis  says: 

"It  is  not  contemplated  that  any  property 
will  be  assessed  for  more  than  its  actual  TSlue; 
and,  if  any  individual  sBseBsment  would  be  in- 
creased beyond  the  actual  value  of  the  property, 
the  Increaae  should  not  be  taiade  as  to  It.  but  the 
grand  total  of  Che  class  must  be  Iscreased  in  sc- 
cordance  with  our  tnatructions." 

This  remits  the  Individual  taxpayer  to  his 
rights  and  affords  him  his  remedy.  It  gives 
him  his  day  In  court  It  has  often  been  as- 
serted and  well  said  that  the  Individual  was 
not  made  for  the  government,  but  the  gov* 
emment  for  the  individual.  We  shrink  from 
any  interpretation  that  would  Ignore  the 
rights  of  the  individual  taxpayer.  We  can- 
not believe  the  Legislature  intended  either  to 
Ignore  or  to  oppress  the  Individual.  The 
Legislature  In  providing  that  the  state  board 
shall  return  the  assessment  roll  to  the  local 
board  for  correction  Indicated  a  puriMse  to 
leave  full  Jurisdiction  with  the  board  of  su- 
pervisors to  make  the  increase  In  a  way  not 
to  Injure  any  one.  If  this  was  not  the  pnr^ 
pose,  then  why  provide  for  a  general  notice 
to  the  public  for  the  call  meeting  of  the  local 
board?  This  notice  Is  given  for  the  benefit 
of  the  public  generally.  The  auffidoicy  or 
reasonableness  of  time  or  notice  in  pursuance 
of  which  the  call  meeting  of  the  local  board 
is  held  is  not  here  brought  In  question. 

[7]  It  has  uniformly  been  held  in  reference 
to  the  assessment  of  property  for  taxation 
tbat  a  notice  by  publication  is  a  sufficient 
compliance  with  the  due  process  clause  of 
the  Constitution.  A  notice  by  publication  is 
the  only  practical  or  effectual  notice  possible. 
This  notice  the  statute  expressly  provides. 
It  Is  our  Judgment,  therefore,  that  any  ag- 
grieved taxpayer  would  be  given  the  right  of 
appeal  by  complying  with  section  81  of  the 
Code;  and.  this  being  so.  It  is  unnecessary 
for  US  either  to  criticize  or  to  adopt  the  vlewa 
expressed  by  the  federal  Supreme  Court  in 
the  Bl-Metalllc  Case,  supra.  It  Is  also  un* 
necessary  to  Indicate  whether  the  texpayer 
would  have  any  other  or  additional  remedy 
either  by  certiorari  or  by  Injunction. 

The  provisions  of  the  latter  half  of  section 
6  of  the  act  In  no  wise  conflicts  with  what 
we  have  said  above.  This  part  of  the  section 
provides  a  method  by  which  the  board  of  su- 
pervisors may  object  to  the  general  order  ot 
the  stete  board  and  a  way  In  which  they  may 
appear  In  Jackson  with  witnesses  and  pre- 
sent their  views.  If,  upon  hearing  tihe  obJee> 
tlona,  the  protest  of  the  board  of  supervisors 
is  overruled,  It  then  becomes  the  duty  of  the 
latter  "to  immediately  revise  and  correct  the 
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county  ralnatfon,  In  the  manner  hereinbefore 
In  this  section  contemplated  and  provided." 
It  may  be  that  some  proTislona  of  this  act 
are  drawn  rather  left-bandedly,  and  may  not 
be  altogether  clear.  We  take  it,  however, 
that  if  the  board  of  supervisors  Instead  of 
complying  with  any  general  order  of  the 
state  board  elect  to  protest  within  the  15 
days  allowed  by  statute,  they  are  at  liberty 
to  adjourn  the  call  meeting  and  present  their 
contentions  before  the  state  board  In  an  ef- 
fort to  secure  a  rescission  of  the  order  or  at 
least  a  modlflcaUon  thereof.  Certain  it  is 
that  if  the  state  board  refuses  to  rescind  th^ 
order,  the  local  board  must  return  to  their 
county  and  make  the  corrections;  and  in 
doing  so.  It  is  tbelr  duty  to  equalize  the  ad- 
ditional Increase  of  burden  amongst  the  tax- 
payers affected  by  the  order.  This  view  Is 
in  absolute  harmony  with  the  general  scope 
and  purpose  of  the  statute.  The  statute  un- 
der review  in  no  wise  undertakes  to  equalize 
as  between  Individuals,  but  exclusively  be- 
tween counties.  At  the  same  time  It  does  not 
either  expressly  or  by  Implication  supersede 
the  Jurisdiction  of  the  local  board  to  equal- 
ize as  between  individuals,  and  nowhere 
does  It  take  away  the  right  ot  the  individual 
to  an  appeal.  The  courts  are  open  to  the  In- 
dividual and  his  appeal  to  the  court  even  if 
successful  does  not  and  will  not  disturb  the 
final  approval  of  the  roll  as  to  any  and  all 
persons  who  do  not  appeal. 

[B]  Counsel  for  appellees  have  contended 
with  learning  and  ability  that  the  entire 
scheme  here  proposed  undermines  and  super- 
sedes oar  oonstitutional  scheme  of  listing  and 
valuing  prc^rty  by  an  assessor  In  each  coun- 
ty, and  of  having  the  assessments  equalized 
by  the  board  of  supervisors.  Beliance  is  es- 
pecially had  upon  the  dedaton  of  this  court 
in  State  t.  Otonella,  70  Mlaa.  701,  U  South. 
17,  22  L.  B.  A.  846.  The  issue  raised  by  the 
Tonella  Case  was  entirely  dlffeKnt  from  that 
now  presented.  The  statutes  condemned  by 
the  flVmelltt  Case  attempted  to  authorize  the 
revenue  agent  to  sue  any  individual  taxpayer 
of  the  state  for  back  taxes  on  property  which 
had  been  assessed,  but  In  the  Judgment  of 
the  revenue  agent  had  been  undervalued,  and 
on  property  assessed  whether  lawfully  assess- 
ed or  not  It  undertook  to  authorize  a  state 
officer  to  go  behind  assessment  rolls  which 
had  been  finally  approved  by  boards  of  su- 
pervisors and  whi(^  by  their  approval  bad 
become  fixed  judgments  as  between  the  state 
and  the  taxpayer.  The  statutes  there  con- 
demned substituted  the  one  state  officer  for 
the  constitutional  local  assessor  in  the  orig- 
inal work  of  listing  and  valuing  property  for 
assessment  and  taxation.  Any  attempt  to 
authorize  the  revenue  agent  to  Ignore  the 
previous  judgments  of  the  board  of  super- 
rlsors  evidenced  by  the  approved  rolls,  to 
that  extent,  tended  to  disturb  vested  rights, 
and,  that  too^  by  l^islatloa  which  in  effect 


was  retroactive.  Judge  Cooper  in  his  learn- 
ed opinion  called  attention  to  the  fact  that 
the  scheme  there  provided  for  in  effect  up- 
set all  the  general  revenue  laws  and  the  con- 
stitutlcmal  scheme,  and  substituted  the  indi- 
vidual discretion  or  judgment  of  one  official, 
even  to  the  extent  of  authorizing  him  effect- 
uoUy  to  increase  one  man's  assessment  with- 
out at  the  same  time  Increasing  all  others 
whose  property  was  undervalued.  The  opin- 
ion in  the  Tonella  Case,  taken  as  a  whole 
and  viewed  In  the  light  of  the  issues  there 
presented,  does  not  condemn  the  statute 
which  we  are  now  called  upon  to  construe. 
The  very  object  of  the  present  law  is  to  ac- 
complish a  correct  assessment  which  the  To- 
nella Case  holds  to  be  necessary.  It  accom- 
plishes this  purpose  before,  and  not  after, 
the  assessment  roll  has  been  finally  adopted. 
By  the  present  statute  the  state  board  is  con- 
stituted a  higher  tribunal  with  authority  to 
speak  before  the  several  rolls  are  approved. 
As  already  indicated,  the  Legislature  must 
have  thought  that  many  counties  were  sys- 
tematically undervaluing  certain  classes  of 
property.  The  Constitution  does  of  course 
provide  for  an  assessor,  fixes  bis  term  of  of- 
fice, and  contemplates  that  he  shall  discharge 
the  duty  of  listing  and  valuing  the  taxable 
property  in  his  county.  When  he  has  d<»)e 
so,  the  board  of  supervisors  have  heretofore 
discharged  the  duty  of  equalizing  as  between 
all  taxpayers  of  the  county.  While  the  mem- 
bers of  the  board  of  supervisors  are  provided 
for  by  the  Constitution,  the  Constltutloa  it- 
self nowhere  expressly  provides  that  the 
board  shall  equalize  assessments.  The  pow- 
er to  equalize  is  statutory.  Before  the  act  of 
1916  can  be  struck  down  as  unconstitutional, 
we  must  be  able  to  imlnb  to  that  provision 
of  the  Constitution  which  expressly  or  by 
necessary  implication  prohibits  the  legisla- 
tion. No  particular  section  of  the  Constitu- 
tion has  been  called  to  our  attention  which, 
in  oar  judgment,  denies  to  the  Legislature 
the  power  here  asserted.  The  power  of  the 
Legislature  aa  the  immediate  r^resentatlTes 
of  the  people  Is  supreme  when  not  in  oonfilct 
with  the  organic  law.  In  their  wisdom  the 
Legislature  has  provided  the  law  in  a  com- 
mendable desire  more  nearly  to  accomplish 
uniformity  and  equality.  It  does  not  inter- 
fere with  the  work  of  the  assessor,  but 
leaves  this  official  free  and  untrammeled  in 
the  discharge  of  his  duties  so  far  as  his  judg- 
ment goes.  The  Constitution  nowhere  makes 
the  jud^ent  of  the  assessor  a  finality.  To 
do  so  would  render  the  revenue  laws  impo- 
tent. It  la  conceded  that  the  valuations  plac- 
ed by  the  assessor  have  heretofore  been  ei- 
ther increased  or  decreased  by  the  board  of 
supervisors,  and  that  under  a  statutory  pow- 
er. The  present  law  simply  goes  a  step  fur- 
ther and  constitutes  a  still  higher  tribunal 
with  statutory  power  to  review,  alter,  and 
(diange  the  valuations  of  boards  of  supex^ 
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Tteora  whenever  necessary  to  accomplish 
egnality^  and  nnlformity  as  between  counties. 
Then  are  expressions  In  die  opinion  render- 
ed b7  this  court  in  the  Tcnella  Case  whldi 
are  significant  and  in  entire  accord  with  the 
views  here  expressed.  At  one  place  in  the 
opinion  Judge  Cooper  says: 

**If  one  rule  oi  valaatioD  sboald  be  adopted  in 
one  county  and  another  in  onothw,  there  would 
not  be  equality  of  taxation.** 

And  again: 

"It  is  to  be  remembered  that  in  all  the  as- 
■essments  which  are  reopened  by  the  law  under 
nmsideration,  the  boards  of  Buperrisora  had  been 
charged  with  the  duty  of  examining  and  eqaalia- 
ing  the  rolls;  and,  if  this  was  done,  as  must 
be  presumed,  any  action  by  the  revenue  agent 
in  changing  one  assessment  would  distnrb  the 
uniformity  and  equality  of  the  burden,  unless  bis 
jurisdiction  may  be  considered  as  a  revisory 
one,  and  his  finding  of  the  fact  of  uudervaluation 
of  particular  property  be  considered  as  a  ju- 
dicial determination  tbat  all  other  property  ap- 
pearing thereim  bad  been  aasessed  at  Its  true 
value. 

The  expression  "nnleap  hla  Jurisdiction 
may  be  considered  as  a  revisory  one"  un- 
mistakably points  to  the  situation  here' pre- 1 
Rented.  The  state  tax  commission  is  created 
as  a  department  of  government  with  revisory 
power  over  boards  of  supervisors  In  the  work ' 
of  eqnallzlDg  assessments  between  counties. 
In  applying  the  leveling  process  as  between 
counties  It  does  not  disturb  the  Jurisdiction 
of  the  county  boards  to  level  or  equalize  be- : 
tween  Individuals.   Each  board  has  its  own 
peculiar  functions  to  perform.    The  object 
of  each  Is  to  accomplish  uniformity  and 
equality,  and  to  see  that  all  property  Is  as- 
sessed as  nearly  as  possible  at  true  value. 

Our  attention  has  been  called  to  the  fact 
that  40  states  of  the  Union  have  a  state  board 
of  equalization  similar  to  the  one  here  provid- 
ed. Our  attention  Is  also  directed  to  many  ad- 
judicated cases  upholding  the  constitutional- 
ity of  these  boards  and  to  a  few  cases  con- 
demning such  statutes  as  unconstitutional. 
It  would  unnecessarily  prolong  this  opinion 
to  refer  to  various  adjudicated  cases  on  this 
subject  or  to  criticize  or  approve  the  reason- 
log  by  the  rartous  state  courts.  In  some  of 
the  states  the  Constitution  expressly  pro* 
vldes  for  a  state  board  of  equalization;  in 
others  the  board  is  created  by  statute.  There 
are  so  many  differences  between  the  Consti- 
tutions of  the  various  states,  their  schemes 
of  taxation,  and  the  public  policy  as  ex- 
pressed iKith  by  statute  and  adjudicated  cas- 
es, that  we  refrain  from  commenting  on  the 
various  cases  dted  by  counsel  from  other 
states.  We  must  leave  so  arduous  a  task  to 
the  digester  or  writer  of  footnotes  and  con- 
fine onrselves  to  our  own  Constitution  and 
the  pronouncements  of  our  own  court  They 
are  fully  dted  in  the  briefiB,  and  many  of 
them  support  our  views. 

We  deem  It  unnticessary  to  discuss  at 
length  Hawkins  v.  Mangum,  78  Htes.  97.  28 
South.  872.   The  court  tbere  oond^ned  the 
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arbitrary  elasdflcatlon  of  pn^erty  without 
regard  to  true  value.  We  direct  attention  to 
this  specific  language  of  the  court: 

"This  act  does  not  admit  of  taxation  of  'all 
property  in  proportion  to  its  value,'  as  the  Con- 
stitution requires,  but  adjusts  it  according  to  the 
opinion  of  the  assessor,  not  of  Its  real  value,  but 
as  to  what  general  chus  it  ought  to  be  put  in.** 

And  on  the  suggestion  of  error: 
"In  the  act  under  consideration  there  appears 
no  legistatire  purpose  to  have  an  assessment  for 
taxation  according  to  value.  On  the  contrary, 
the  confessed  purpose  is  not  to  do  so.  •  •  • 
Where  a  thing  is  undertaken  to  be  taxed.  It 
can  he  taxed  m  no  other  way  than  according 
to  value.  The  Constitution  rcQuirea  it,  and 
every  citizen  is  interested  hi  it,  so  that  tbe 
burden  shall  be  equal  and  unieorm." 

The  right  of  the  boards  of  supervisors  to 
Increase  assessments  to  cover  improvements 
placed  on  land  and  the  ri^t  of  the  tax  col- 
lector to  make  additional  assessmente  was 
expressly  upheld  In  Timlca  County  v.  Tate, 
78  Mlsa.  20  South.  74,  and  Powell  v.  Mc- 
Kee.  81  Miss.  229.  82  South.  919.  It  Is  con- 
ceded that  there  must  be  an  assessment  The 
discharge  of  this  duty  in  the  first  Instance 
Is  the  constitutional  function  of  the  assessor. 
Under  tbe  present  scheme  the  assessor  pro- 
ceeds with  his  work  now  as  heretofore.  The 
power  to  tax  is  a  necessary  governmental 
function.  The  Legislature  tias  the  undoubt- 
ed right  to  fix  a  rate  of  taxation  sufficiently 
high  to  cover  the  expenses  and  meet  the  de- 
mands of  government  Instead  of  t>eing  forc- 
ed to  raise  tbe  rate.  It  ought  to  have  the 
right  to  require  all  property  to  be  assessed 
at  true  value — to  demand  of  every  owner  of 
taxable  property  a  fair  and  honest  assess- 
ment So  long  as  this  is  done  no  one  should 
have  a  right  to  complain. 

[9]  On  the  point  that  the  act  itself  was  not 
complied  with,  because  In  the  year  1916  the 
stete  board  Increased  the  total  valuations  of 
personal  property  in  the  state  approximately 
$8,000,000,  we  hold  as  follows:  The  statute, 
in  our  Judgment,  authorizes  the  state  board 
to  Increase  or  decrease  the  tbtal  valuation  of 
any  class  of  property  in  any  county  to  the 
end  that  there  may  be  an  equalization  as  be- 
tween counties.  In  dolog  this,  the  board  has 
no  authority  to  Increase  tbe  assessment  of 
any  proper^  above  that  placed  by  one  or 
more  of  the  highest  assessed  counties  of  the ' 
state.  It  could  not  arbitrarily  exceed  the 
highest  valuation  placed  by  any  board  upon 
the  class  of  property  dealt  vtlth.  In  all  cases 
the  act  itself  expressly  llmtte  tbe  state  board 
to  true  value.  If  they  exceed  true  value,  the 
Individual  has  a  right  to  protect  himself. 
We  cannot  assume  that  the  state  board  will 
exercise  arbitrary  power  or  undertake  to  oon- 
flscate  property.  If  In  equalizing  as  between 
counties  It  results  that  the  total  valuatltm  of 
any  class  of  property  Is  thereby  Increased,  a 
Intimate  result  Is  accomplished.  The  board 
has  tbe  same  power  to  decrease  as  It  has  to 
Increase,  and  the  necessary  result  of  tbe  ex< 
erdse  of  this  power  Is  not  unlawful,  but  le- 
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gltimate.  Whether  the  board  -wlU  rlghtfoUr 
exercise  this  power  la  a  qneatton  that  cannot 
now  concern  us. 

The  judgment  of  the  teamed  eircnlt  court 
wQl  be  reversed,  the  demurrer  oremiled,  and 
the  cause  remanded. 

Bereraed  and  remanded. 

SMITH.  J.  (dlssenttog).  I  am  unable  to 
agree  with  my  Associates  that  section  6  of 
the  statute  here  under  consideration  la  sus- 
ceptible of  two  Interpretations,  but,  on  the 
contrary,  It  seems  to  me  to  be  plain,  unam- 
Uguous,  and  susceptible  of  only  one  Interpre- 
tation. By  It,  together  with  section  5,  boards 
of  supervisors  are  directed  to  raise  or  lower, 
horizontally,  and  by  a  fixed  per  centum,  the 
assessments  of  the  class  or  classes  affected 
by  the  order  of  the  state  tax  commissioners, 
and  are  given  no  power  to  apportion  the 
gross  amount  by  which  the  assessment  of  a 
class  Is  ordered  to  be  Increased  or  decreased 
among  the  Individual  members  thereof  as  In 
the  Judgment  of  the  members  of  the  boards 
may  be  equitable  and  just.  All  that  such 
boards  are  authorized  to  do  on  the  complaint 
of  a  taxpayer  Is  to  take  the  matter  up  with 
the  state  tax  commissioners  and  obtain.  If 
possible,  a  revision  of  the  order  to  raise  or 
lower  the  assessments  of  the  entire  class  or 
classes  affected.  The  equalization  scheme  of 
the  statute  relates  wholly  to  counties,  and 
has  no  relation  to  the  equalization  of  Indi- 
vidual assessments,  which  are  presumed  to 
have  been  equalised  before  the  assessment 
rolla  are  first  approved  1^  the  boards  of  su- 
pervlaors,  so  Uiat  the  ralsfng  or  lowering  or- 
dered by  the  state  tax  commlsiloners  win  af- 
fect all  of  a  class  alike.  The  reused  and  cor- 
rected property  valuatlona  to  be  made  by 
boards  of  supervisors  under  the  order  of  the 
state  tax  commissioners  Is  intended  to  be 
final,  and  there  Is  nothing  In  the  statute  to 
warrant  the  view  that  these  valuations  may 
be  corrected  by  an  appeal  to  the  circuit  court, 
or  otherwise. 

The  construction  given  the  statute  by  my 
Associates  Is  not  contended  for  by  counsel  for 
am^^ant;  their  only  contention  In  this  con- 
nection being  that  the  statute  does  not  violate 
'the  due  process  of  law  dause  of  the  Constitu- 
tion, for  the  reason  that  the  order  of  the 
state  tax  commissioners  to  a  board  of  supei^ 
visors  to  raise  or  lower  the  assessed  valua- 
tion of  any  class  of  property  affects  all  of  a 
class  alike,  and,  therefore,  under  the  rule  an- 
nounced In  Bl-MetalUc  Investment  Company 
V.  State  Board  of  Equalization,  239  U.  3.  441, 
36  Sup.  Ct  141,  60  U  Eld.  372,  notice  to  and 
an  opportunity  to  be  heard  the  Individual 
taxpayers  Is  not  necessary.  Under  the  con- 
struction given  the  statute  by  my  Asaodatea 
this  question  does  not  arise. 

I  express  no  optnltm  upon  any  other  ques- 
tion in  the  case. 


du  uiN.  n» 
MeOHBD  r.  ItAUBMi  UGHT  &  KT.  00; 

(No.  18758.) 

(Supreme  Court  of  Mississippf,  Divfdon  A. 
Jan.  29, 1917.   Su^eetion  of  Error 
Overruled  reb.  28,  1917.) 

Dauaqbb  «=s>12  —  GUTTnia  Sbaob  Tbebs  — 

Where  a  light  and  railway  company,  thronsfa 
Its  agents,  trespassed  on  plaintiff's  property 
witbont  her  consent,  and  cut  the  limbs  of  her 
ornamental  shade  trees  standing  thereon,  the 
company  was  liable  for  Domi&al  damages  fur 
iuyading  i^aintiff*!  rights,  though  plaintiS  show- 
ed no  actual  damagsa; 

[Ed.  Note.— Fw  odier  eases,  see  Damafss^ 
Cent  Dig.  |  81.] 

Appeal  from  Circuit  Court,  Jonea  County; 
Goode  Montgomery.  Special  Judge. 

Suit  by  Mrs.  B.  B.  McObee  against  the 
Laurel  Ught  ft  Ballway  Company.  From  a 
Judgment  for  d^mdant,  plaintiff  appeals. 
Beversed,  and  case  remanded. 

Appellant  brought  suit  against  app^ee  for 
entering  upon  her  premises  and  cutting  the 
limbs  from  certain '  shade  trees  in  her  yard. 
Appellee  claims  that  this  was  done  in  wder 
to  repair  Its  wires  which  were  strung  <m 
poles  along  the  street  in  front  of  appellant's 
premises  and  could  not  be  repalrcid  without 
cutting  certain  limbs  from  appellant*!  trees. 
The  only  value  the  trees  have  is  omamaital, 
and  appellant  sued  both  for  actual  and  puni- 
tive damages.  The  case  was  submitted  to  a 
jury,  who  returned  a  verdict  for  the  defend- 
ant, from  which  cmnes  this  appeal. 

Shannon  ft  Schauber,  of  Leiurel,  tor  appel- 
lant Deavonra  ft  Hiitwiw,  Qt  Laur^  for  ap- 
pellee. 

HOIjDEN,  J.  FrMn  the  undisputed  proof 
In  the  record  It  appears  that  the  appellee, 
Laurel  Light  ft  Ballway  Company,  ttirougb 
Its  agents  and  servants,  trespassed  upon  the 
property  of  appellant  by  g<^g  upon  her  prem- 
ises, without  her  cmisent,  and  cutting  the 
limbs  of  her  ornamental  shade  trees  standing 
thereon.  This  act  constituted  an  invasion  of 
the  rights  of  appellant,  an'd  renders  appellee 
liable  for  nominal  damages,  evrai  though  no 
actual  'damages  be  shown.  It  is  the  Inva- 
sion of  the  right  which  gives  the  cause  of  ac- 
tion. Therefore  the  lower  court  erred  In 
granting  to  the  appellee  InatmotlCNaL  No.  S, 
which  reads  as  follows: 

"The  court  instructs  the  jury  for  the  defend- 
ant that,  befcMV  the  plaintiff  can  reoover  any 
damages  In  this  case,  the  plaintiff  must  show  by 
a  preponderance  of  all  the  evidence  In  the  case 
that  the  defendant,  or  its  servants  and  agmts, 
cut  and  destroyed  the  limbs  of  the  trees  on 
plaintiff's  prt^erty,  and  further  the  plaintifl 
must  show  that  the  cutting  of  the  limbs  of  the 
said  trees  on  plaintiff's  property  actaaliy  dam- 
aged and  injured  said  prop^ty,  and,  if  the  jury 
do  not  so  believe,  then  it  is  tiie  sworn  duty  oc 
the  jury  to  return  a  verdict  for  the  defendiuiL" 

The  judgment  of  the  lower  court  la  rerora- 

ed,  and  the  case  remanded. 


^sror  oiher  cwi«  mo  ■an*  Uple  and  KBT-NUUBSR  ta  wU  Kav-Nnmbered  DI|mU  and  ladUM 
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FORD     POWELL.   (No.  18548.) 
(SnpMme  Coart  of  Mlsrissippi,  Divlidoa  B. 

March  19. 1917.) 
Appeal  from  Circuit  Ooart,  Oalhonn  Oomity ; 
J,  U  Batea.  Judge.  «  „  „ 

Snlt  by  B.  8.  Ford  against  Z.  W.  PoweU. 
Fran  a  judgment  for  defendant,  ^aintlff  ap- 
peala.  Bereraed  and  remanded. 
70*  H.  Ford,  of  Botuton.  tor  appellant 

ETHRIDGE,  J.  The  appellant  med  the  ap- 
pellee in  the  cinmit  court  of  Calhoun  coan^  on 
three  promissory  notes  payable  to  B.  T.  Miller 
&  Co.  or  bearer  and  assigned  to  E.  S.  Ford  by 
Miller  &  Co.  The  notea  were  giren  to  Miller 
&  Co.  by  PoweU  and  D.  E.  CoUfiiB  for  an  agen- 
cy for  the  novelty  ironing  board,  and  under  the 
contract  Powell  and  Cotlina  were  made  mana- 
gera  of  E.  T.  Miller  &  Co.  and  given  exclusive 

Erivilege  of  selling  the  novelty  ironing  board 
1  Oktibbeha  county.  Miss.,  and  the  privilege 
of  Bdling  concurrently  with  other  agmts  In 
Chickasaw,  Clay,  Webster,  and  Calhoun  coun- 
ties.  It  was  further  provided  that  for  every 
aO  dosen  boards  sold  they  should  have  the  ^- 
dadve  agency  bi  any  unoccupied  coanty  in  the 
United  Sttttea.  The  Ironing  boards  were  to  be 
•old  at  $3.76  each,  and  were  to  be  bought  and 

Said  for  at  the  rate  of  $15  per  doseo.  .Powell 
etended  the  snlt  on  the  ground  of  failure  of 
ctnaideration,  and  claimed  that  Ford  had  no- 
tice of  hie  defense  before  buying.  The  proof 
on  the  part  of  the  appellee,  defendant  below,  is 
insufficient  to  support  a  verdict  in  his  favor, 
and  a  peremptory  instruction  should  have  been 
given  for  the  appellant.  ^ 

On  the  issue  of  whetHer  he  was  the  buyer 
with  or  without  notice,  the  evidence  to  barely 
sufficient  to  go  to  a  jury,  but,  treatiug  that  issue 
as  being  sufficiently  settled  on  the  evidence,  the 
proofof  failure  «  consideration  is  Insufficient, 
and  the  judgment  Is  reversed  and  the  cause  re- 
maiided. 
Bovaraed  and  remanded. 

(11*  Hiss.  O08>  »=■   

ADAMS,  State  Revenue  Agent,  v.  LI70EDALB 
OOMMSmCIAL  CO.  et  al. 
(No.  18622.) 
(Svprwie  Court  of  Mississippi,  Division  B. 
March  19,  1917.) 
EQUTTT  «=>359— V0I.1TKTABT  D IBMISa AT— OoN- 

simmoNAi.  AND  Statdtobt  PaovisioNa 
The  Constitution  empowers  the  chancery 
court  to  'entertain  and  give  relief  in  lawsuits 
wherein  no  equitable  principles  are  involved, 
Code  1906,  |  802,  gim  to  every  plaintiff  the 
absolute  right  "to  suffer  a  nonsuit"  If  he  elects 
to  do  BO  "before  the  jury  retire  to  consider  of 
its  verdict,"  and  section  687  dedares  that  all 
things  contained  in  the  chapter  not  restricted 
by  their  nature  or  by  express  provision  to 
porticalar  courts  shall  be  the  rules  of  decision 
and  proceeding  in  bU  courts.  Held,  that  the 
chancellor  had  no  discretionary  power  in  con- 
sidering an  application  of  complainant  to  dis- 
continue his  action,  though  it  might  have  'a  dis- 
cretion when  tiie  time  had  passed  for  the  com- 
plainant to  dismiss  as  a  matter  of  ri^t,  and 
that  the  chancery  court  erred  in  denying  com- 
plainant's right  to  dismiss  his  bill  "without  prej- 
udice" ;  the  only  limitation  of  the  rule  being  in 
cases  wherein  the  defendant  has  secured  some 
right  by  the  filing  of  the  bill  which  wonid  be 
destroyed  by  Its  dismissal. 

[Ed.  Note.— For  other  cases,  see  Sqnlty,  Cent 
Dfc  H  T49-75S.] 

Appeal  from  Chancery  Court,  George  Cotid- 
ty :  J.  M.  Stevens.  Chancellor. 


Bill  by  Wirt  Adams,  Stftte  Beremw  Agent, 
against  the  Lncedale  Commercial  Company 
and  others.  From  the  denial  of  his  motion 
for  leave  to  dismiss  bis  bill  "without  pre]u< 
dice,"  and  from  an  order  dismissing  the  cause 
and  denying  complainant  any  relief,  he  ap- 
peala.  Reversed,  and  decree  entered  dlsmlsa- 
ing  the  bill  without  prejudice. 

F.  a  Hathom,  of  Hattlesburg,  tor  appel- 
lant White  ft  Fold,  of  Gulftnrt,  tax  an>el- 
leea. 


COOK,  P.  7.  We  wni  treat  the  record  In 
this  cue  aooordlng  to  the  theory  of  appellea 
as  to  what  It  contains,  and  what  it  should 
contain.  The  ^pellani  on  July  28,  1913,  a 
day  of  the  regular  term  of  the  dbancery  court, 
filed  a  motion  adcing  the  leave  of  the  court 
to  dismiss  blB  biU  of  complaint  "without 
prejudioe."  On  July  27tb  the  court  otbt- 
mled  this  motion,  and  on  the  same  date,  on 
the  motion  of  appellee,  the  court  entered  an 
order  dismissing  the  cause  and  denying  com- 
plainant any  relict 

At  the  preceding  term  of  the  court  an 
order  was  enta«d  for  a  hearing  in  Tacation, 
the  parties  of  eadi  side  of  the  controversy 
were  given  leave  to  take  testimony  within  a 
fixed  date,  and  the  cause  was  to  be  heard  on 
its  merits,  on  a  day  fixed  in  the  order.  Noth- 
ing was  done  by  eltlier  side;  no  testimony 
was  taken,  and  the  case  was  not  heard  by 
the  chancer  in  vacation.  It  wUl  be  seen 
that  both  the  complainant  and  the  defendant 
elected  to  do  nothing  towards  a  hearing  lu 
vacatltm.  So  the  precise  questtm  presented 
to  us  Is,  IMd  the  diancery  court  err  when 
complainant  was  denied  the  right  to  dis- 
miss his  bill  "without  prejudice")  We  do  not 
believe  that  the  order  fOr  a  hearing  In  vaca- 
tion affects  the  point  whidt  must  control  in 
this  case. 

It  may  be  conceded,  for  argument's  sake 
that  defendant  could  have  appeared  before 
the  chancellor  in  vacation  and  asked  that  the 
cause  be  dismissed  for  want  of  prosecution, 
and  if  he  had  done  sa  and  had  the  chancellor 
seen  fit  to  so  decree,  the  decree  would  be  res 
adjudicate.  The  answer,  however,  to  this 
BuppoBltitioaa  right  of  defendant  Is  that  he 
failed  to  avail  himself  of  It,  and  the  order  for 
a  vacation  decree  then  became  fonctus  at- 
fldo. 

It  seems  to  be  argued  that  the  chancellor 
Is  vested  with  discretionary  powers  when  he 
Is  called  upon  to  consider  an  appUcatton  of 
comj^alnant  to  dlscontimio  his  action.  We 
are  unable  to  Indorse  this  vleiw  of  the  law. 
Section  808,  Oode  1906,  ^ves  to  evety  plalu- 
tur  the  ahsolnte  right  'to  suffer  a  nonsuit"  If 
ho  elects  to  do  so  "before  the  Jury  retire  to 
consider  ct  its  verdict"  nils  section  of 
Code  Is  found  In  chapter  20,  Oircuit  Gonrts. 
Section  687  of  the  same  chapter  reads  thus : 


«s»Vor  oUier  easM 
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"All  things  contained  In  this  chapter,  not  re- 
atricted  b;  their  nature  or  by  express  provision 
to  particular  courts,  shall  be  the  rules  of  ded' 
sion  and  proceeding  in  all  courts  whatsoever." 

The  right  of  a  complainant  to  dismiss  his 
bill  without  prejudice,  to  dlscootlnae  his  suit 
or  to  suCTer  a  nonsuit,  are  "not  restricted  by 
their  nature  or  by  wpress  proTial(ni  to  par- 
ticular courts." 

Under  our  Constitution  the  chancery  court 
may  entertain  and  give  relief  In  lawsuits 
wherein  no  equitable  principles  are  InTolved, 
It  would  not  be  contended  that  a  plaintiff  In 
a  lawsuit  may  not  suffer  &  nonsuit,  and  we 
are  unable  to  see  why  this  statutory  right 
could  be  denied  by  a  diancellor,  a  Judge  of  a 
chancery  court,  when  a  judge  of  a  circuit 
court  could  not  do  the  same  thing.  In  a 
chancery  court  Juries  are  dispensed  with, 
except  in  exc^itlonal  cases,  but  the  diancel- 
lor  has  no  more  power  or  discretion  for  this 
reason  than  a  circuit  judge.  In  fact,  the 
word  "discretion"  is  a  mucb-abused  word. 

After  a  thorouf^  examination  of  the  au- 
thorities we  are  convinced  that  the  rule  sup- 
ported Iqr  all  of  the  authorities,  or  at  least  by 
the  great  weight  of  authority,  is  to  the  effect 
that  chancery  or  equity  courts  are  controlled 
by  a  rule  similar  to  our  statutory  rule.  The 
only  limitation  of  the  rule  is  applied  to  cases 
wherein  the  defendant  has  secured  some  right 
by  the  filing  of  the  bill  whicb  would  be  de- 
stroyed by  tbe  dismissal  of  the  bill.  Eren 
then  It  Is  not  a  matter  of  discretion  with 
the  chancellor,  it  Is  a  right  of  tbe  defendant 
which  controls.  The  discretion  of  the  court 
may  be  exercised  when  the  time  has  passed 
for  the  plaintiff  or  complainant  to  dismiss 
as  a  matter  of  right ;  before  that  time  there 
Is  no  discretion.  It  seems  that  the  right  to 
dismiss  without  prejudice  did  not  exist  in 
common-law  courts;  It  originated  In  the 
courts  of  equity,  and  from  our  Investigations 
It  was  a  right  to  be  d^ed  only  what  the 
other  party  would  be  prejudiced. 

In  this  state  the  right  to  suffer  a  nonsuit 
is  fixed  by  the  statute  quoted  above,  and,  in 
terms  we  think  this  statute  Is  applicable  to 
equity  courts.  In  equity  courts  the  right 
ceases  after  the  cause  has  been  submitted  to 
tbe  diancdlor ;  In  law  courts,  after  the  case 
has  been  sulnnltted  to  the  juiT*  Probably  the 
statute  was  not  needed  in  equity  practice; 
the  right  to  diuniss  alrcady  existed,  but  to 
make  sure,  the  Legislature  made  It  apply  to 
all  courts  wherein  it  was  already  applicable, 
or  In  the  language  of  section  687  the  rule 
prescribed  by  seddon  802  "shall  be  tbe  rules 
of  decision  and  proceeding  In  all  oonrts  what- 
soever." 

This  being  our  view  of  the  law.  tbe  decree 
of  the  chancery  court  must  be  reversed,  and 
a  decree  will  be  entered  here  riiamiM^ing  tlie 
bill  without  prejudice. 

Beversed,  and  decree  hare. 

8TBVENS,     took  no  part  In  this  dedalon. 


ADAMS,  State  Revenvs  Agent,  T.  DEAN. 

(No.  18623.) 

(Snprenw  Court  of  Misstislppi.    March  1^ 

1917.) 

Appeal  from  Chancery  Cour^  Qeorge  Oountr; 
J.  M.  Stevens,  Chancellor. 

Suit  between  Wirt  Adams,  State  Revenue 
A^ent.  and  F.  P.  Dean.  Decree  for  tbe  latter, 
and  the  former  appeals.  Reversed,  and  decree 
here. 

F.  a  Hatiiom,  of  Hattlei^aq;,  for  appeOaiit 
White  ft  Ford,  of  GaI4>ort,  Cor  appeltee. 

PEDEt  CURIAM.  The  decision  of  this  case  is 
controlled  by  tbe  case  of  Adams  v.  Lacedale 
Commercial  Co.,  No.  18622,  thia  day  decided. 
74  ISouth.  435.  — 

Reversed,  and  decree  liersh 


ADAMS,  State  Revenae  Agent;  v.  LUOBL 

(No.  18666.) 

(Supreme  Court  of  MisslsrippL  Maieh  19, 

1W7.) 

Appeal  from  Chancery  Court;  George  Coon^; 

J.  5f.  Stevens,  Chancellor. 

Suit  between  Wirt  Adams,  State  Revenae 
Agent,  and  G.  M.  Luce.  Decree  for  the  latter, 
and  former  appeals.   Reversed,  and  decree  buib 

F.  C.  Hathorn,  of  Hattiesburg,  for  appellant. 
White  &  Ford,  of  Golfport,  for  appellee. 

PER  CURIAM.  Tbe  decision  of  this  case  is 
controlled  by  the  case  of  Adams  v.  Lueedale 
Commercial  Co.,  No,  18622,  this  dsy  decidsd,  74 
South.  435. 

Reversed,  and  decree  here^ 


ADAMS,  State  Revenae  Agm^  t.  UiJNNIS. 

(No.  18667,) 

(Supreme  Court  of  MisslssippL    March  19, 
1917.) 

Appeal  from  ChanceiT  Court,  Qeorge  County ; 
J.  M.  Stevens,  Chancellor. 

Suit  between  Wirt  Adams,  State  Revenue 
Agent,  and  Murdock  Mclnnis.  Decree  for  the 
latter,  and  the  former  appeals.  Boveraad,  and 
deoee  herew 

F.  O.  Hathorn,  of  Hattiesburg,  for  appdlant 
White  &  Fcwd,  of  Gulfport,  for  appellea. 

PER  CURIAM.  The  dedeion  of  this  case  Is 
controlled  by  the  case  oC  Adams  v.  I/icedale 
Commerdal  Co.,  No.  18622,  this  day  dedda^  74 
South.  435. 

Reversed,  and  decree  here. 


ApAWfH,  State  Revenue  Agent,  v.  LBATUiCB^ 
BURT.    (Nol  1806&) 

(Supreme  Court  of  MisdaainM'    Karch  19. 
1917.) 

Appeal  from  Chancery  Court,  Geoi^  County; 
J.  M.  Stevens,  Chancellor. 

Suit  between  Wirt  Adams,  State  Revenae 
Agent,  and  George  S.  Leatherou^,  Jr.  Decree 
for  tbe  latter,  and  the  former  ^peals. 
versed,  and  decree  here. 

F.  G.  Hatbom,  of  Hattiesburg,  for  appellant. 
White  &  Ford,  of  Gulfport,  for  appellee. 

PER  CURIAM.  The  decision  of  this  case  is 
controlled  by  tiie  ease  of  Adams  v.  LuoedalA 
Commercial  Co.,  No.  18^2.  this  day  decidtd,  74 
South.  435. 

Reversed,  and  decree  bece. 
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TH0B8BM     ILLINOIS  OmfT.  B-  Oa 

(No.  17469.) 
(Snprame  Court  of  MlaaMpiiL   March  10, 

Appeal  from  Circuit  Court,  Montgomery  Conn- 
tj:   J.  A.  Teat.  Jnd^e. 

Acticw  between  W.  A  Tboraan  and  the  lUi- 
oota  Gratral  Bailro&d  Company.  Judnpent  for 
tile  latter,  and  the  former  appeala.  Ainrmed. 

See,  dso.  72  South.  870. 

J.  B.  Price,  oC  ImBanoIa,  for  appellant 
Mayes.  WeBi,  May  *  Sandera,  ot  JaAaon,  for 
appellee. 

FEB  CUIUAM.  Affinned. 


HALSOZ  r.  BTERETT  et  aL    (Bto.  18802.) 

(Supreme  Court  of  MiwInippL    March  19, 

1017.) 

Ameal  from  Cfaancety  Court,  Nevton  Comi- 
ty; G.  C.  Tann,  ChanceUor. 

Suit  between  Roy  Halmy  and  Joe  Everett 
and  others.  Decree  for  the  latter,  and  dw  foiy 
Bier  appeala.  Affirmed. 

W.  I.  Hunn,  of  Newtmi,  for  appdlanb 

PETE  CURIAM.  Affirmed. 


MelNNIS  r.  ROPBR.   (No.  18BS1.) 

CBopreme  Court  of  MisdnippL    Mardi  1% 
1017.) 

Appeal  from  Circuit  0>art^  Fnreat  Ooonty; 
Pam  B.  Johnson,  Judge. 

Action  between  Addle  B.  Mclnnls  and  W.  A 
lU^er.  Jadgment  for  the  latter,  and  the  for- 
mer  appeals.  Affinned. 

Onrrie  &  Currie,  of  Hattiesburg,  for  appel* 
lanL  D.  M.  Watkins  and  R.  S.  Hall,  boSi  of 
HatttesbDis,  lor  ftppeUee. 

FBB  fltTHTAMf.  AiUnneJ, 


MEAD  T.  LUCAS  et  aL   (Na  18B81.) 

(Supreme  Ooart  of  Mlssissipi^   March  10. 
1917.) 

Appeal  from  Chancery  Court,  Lauderdale 
Oomity:  6.  C.  Tann,  Chancellor. 

Suit  between  Mrs.  Emma  A.  Mead  and  W.  W. 
Lucas  and  another.  Decree  for  tiie  latter,  and 
the  former  appeals,  Affinned. 

Amis  ft  Dunn,  of  Meridian,  for  amwDant  B. 
B.  Williams,  of  Poplarville,  and  A.  8.  Boamnaa, 
of  Meridian,  fwr  appelleea. 

PER  CURIAM.  Affirmed. 


mtU)  T.  YAZOO  A  M.  y.  R.  CO.  (Na  18807.) 
(Supreme  Court  of  Mississippi.   March  10. 
1017.) 

Appeal  from  CHrcuit  Court,  Claiborne  County : 
T.  G.  Birchett,  Judge. 

Action  between  Medora  O.  FMd  and  the 
Tazoo  &  Mississippi  Vallay  Railroad  Company. 
Judgment  for  the  lattw,  and  the  fwmer  ap- 
peals. Affirmed. 


J.  McC.  Martin  and  B.  B.  Anderaon,  both  ot 
Pwt  Gibson,  for  appelant.  Mayes,  WeUa,  May 
A  Sandtta,  of  Jackacm,  t6r  appwlea. 

PEE  CURIAM.  Affirmed. 


LAFATDITB  COUNTY  v.  PABHAM. 
(No.  18837.) 

(Supreme  Oonrt  of  Mismsdppi.  Mardt  19, 
1017.) 

Appeal  from  (Tircnit  Court,  Lafayette  CVxmty ; 
J.  U  Batea,  Judar^ 

Acdtn  by  lAiayette  County  against  S.  M. 
Parham.  Judgment  for  the  latter,  and  the  for- 
mer appeals.  Affirmed  by  court  In  bane  and 
by  court  equally  divided. 

Ed^ar  Webster,  of  Oxford,  for  appellant  C 
E.  Slough,  of  Marks,  for  appellee. 

PER  CURIAM.  Affirmed  by  court  In  bano 
and  by  oourt  equally  divided. 


STANLEY  T,  COOKE.    (Na  1880B.) 

-  (Supreme  Oonrt  <^  Mississip^   Mardi  19, 
1017.) 

Appeal  from  Olreoit  Court,  Lowndes  Ooonty : 
T.  B.  Carroll,  Jni^e. 

Aclicm  by  Herbert  Stanley  against  Mnn  Row- 
ena  L.  Cocke.  Judgment  for  the  lattw,  and 
the  former  appeals.  Affinned. 

Ethridge  &  Ethridge,  of  Meridian,  for  appel- 
lant.   SYiwson  &  Hale,  of  Colnmbns,  for 
pellee. 


PBB  OUBIAM.  Affirmed. 


TAZOO  ft  M.  V.  B.  OO.  T.  PABKEB. 

(No.  18S00J 

(Supreme  Court  of  Hisdsdp^   ManA  19, 

iei7J 

Appeal  from  CHrcuit  Oour^  Quitman  County; 
W.  A.  Alcorn,  Jr.,  Judge. 

Action  between  the  Yazoo  &  MlMissippl  Valley 
Bailroiid  Company  and  Cleveland  Parker.  Judg- 
vamt  for  the  lattw,  and  the  fonner  appeals^  Ax- 
firmed. 

Mayea,  Wella.  May  A  Sanders,  of  Jacteon, 
fbr  appellant.  M.  D.  Duton,  of  Marks,  for  ap- 
pellee. 

PEB  CURIAM.  Affirmed. 


an  Ala.  470) 
PABNBEJ/  V.  SOUTHERN  BY.  GO. 
a  DIv.  082.) 

(Soinmne  Court  of  Alabama.   Vtb.  IS,  1917.) 

1.  Absiqnments  «=>24(1)  —  Claims  AasiaH- 
ABLc— Cause  of  Action— Tobt. 

Claims  against  railroads  for  setting  fire  to 
property  near  their  rights  of  way,  though  tort 
actions  for  damages  to  or  destruction  of  proper- 
ty, are  assignalue. 

[Ed.  Note.— F(Hr  other  eases,  see  Assignment^ 
CienL  Dig.  {I  42,  44.  45.] 

2.  AssiONiOENTB  9=>3— AssianusHT  or  CUvak 
or  Action— Loss  feom  Pqe— Oonstitdtion- 
Axm  or  Statuts. 

Ood9  1907.  I  6150,  providing  that  claima 
against  railroad  companies  for  Injuries  to  pro»- 
erty  may  be  assigned  in  writing,  and  each  sue* 
cesnve  oarignee  tnerecrf  may  sue  thereon  In  his 
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own  name,  Is  not  arbftraiT.  capricious,  or  with- 
out semblance  of  reason,  and  Ti<datiTe  of  Oonat. 
1001, 1  240,  proi^ding  that  all  oorporatifHia  shall 
have  uia  right  to  sae  and  shall  be  aabject  to  be 
aaed  in  all  courts  in  like  eases  as  natnral  per- 
sons. 

[Ed.  Note.— Fot  other  cases^  see  Assignmenta, 
Cent.  Dig.  |  5.} 

8.  CONSTITUTIONAI,   I^W   <S^249  —  BQITAL 

Peoteotton  of  Lawb-^atutb— "Railboad 

compasieb." 
Such  statute  is  not  TiolatiTC  of  Oonst  U.  S. 
art.  14,  i  1,  proTidine  that  no  state  shall  make 
or  enforce  an;  law  which  shall  den;  to  any  per- 
son within  its  jurisdicticm  the  equal  protection 
of  the  laws,  though  using  the  language  "rail- 
road companies,"  onl;  including  corporations 
and  associations  of  persons,  but  not  Including 
individuals,  since  the  words  "railroad  compa- 
nies" were  intended  to  embra<»  ail  legal  persons 
engaged  in  the  transportation  of '  pvscms  or 
freight  over  railroads  for  hire. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  f  710. 

For  other  deBnitions,  see  Words  and  Phrases, 
Ilrst  and  Second  Series,  Bailroads.] 

McClellan,  Mayfield,  and  Sajn,  33.,  dissent- 
ing. 

Appeal  from  Circuit  Court,  Washington 
County;  Ben  D.  Tamer.  Judge. 

Suit  by  Thomas  Pamell  against  the  South- 
ern Railway  Company.  From  a  judgment  of 
nonsuit  on  demurrer  to  the  complaint,  plain- 
tiff appeals.  Judgment  reversed,  and  Judg- 
ment rendered  oTermllng  the  demurrer,  and 
cause  remanded. 

John  B.  Mitchell,  of  Mobile,  for  appellant. 
Bestor  &  Tonng,  of  Mobile,  and  Grenade  & 
Orenade,  of  Ohatoni,  for  appellee. 

OABDNBR,  3.  Appellant  brought  suit 
against  the  appellee  for  recovery  of  damages 
for  the  destruction  by  fire  of  a  sawmill, 
machinery,  and  equipment,  located  near  the 
right  of  way  of  appellee's  railroad.  It  was 
charged  In  the  complaint  that  the  property 
was  destroyed  through  the  n^Iigence  of 
agents  or  employ^  of  the  defendant  railroad 
company  while  acting  in  the  scope  of  their 
employment,  in  the  n^ligent  operation  or 
negligent  construction  or  equipment  of  the 
defendant's  engine,  whereby  sparks  emitted 
therefrom  set  fire  to  and  destroyed  the  said 
property.  The  property  belonged  at  the  time 
of  the  fire  to  J.  B.  Slade  and  0.  E.  Harrell, 
who,  after  its  destruction,  assigned  in  writ- 
ing to  the  plaintiff,  Pamell,  their  claim 
against  the  defendant  for  said  loss.  Demnr- 
rera  were  interposed,  taking  the  point  that 
there  is  no  warrant  in  law  for  plaintiff  to 
bring  suit  tn  his  own  name  for  damages  to 
property  of  others,  and  that  such  a  claim 
cannot  be  legally  assigned  so  as  to  authorlKe 
the  assignee  to  bring  suit  In  his  own  name. 
The  demurrer  was  sustained,  and  from  this 
adverse  ruling  on  the  pleading  the  plaintiff 
took  a  nonsuit  and  prosecutes  this  appeal  to 
review  the  ruling  of  the  lower  court. 

Sectlw  6159  of  the  Code  reads  as  follows: 


^)VoT  other  oasts  sw 


"Claims  against  railroad  eompanieo,  for  In- 
juria to  pn^wrty,  may  be  assigned  in  vritlpg. 
and  each  successire  assignee  thereof  may  aie 
thereon  in  bis  own  name.** 

It  is,  of  course,  conceded  that  if  this  Is  a 
valid  statute  the  demurrer  should  be  over- 
ruled. The  appeal  therefore  presents  for  re> 
view  the  one  question  as  to  the  constitution- 
ality of  this  statutory  provision. 

[1]  We  think  It  clear  that  claims  of  this 
character,  although  tort  actions  for  damage 
to  or  destruction  of  property,  are  assignable. 
McNutt  V.  King,  69  Ala.  697;  Gamack  v.  Bls- 
quay,  18  Ala.  2S6;  Southern  Ry.  Co.  v.  Stone- 
waU  luB.  Ca.  177  Ala.  333,  68  South.  318, 
Ann.  Cas.  1916A,  987 ;  Holt  v.  Stolienwerck. 
174  Ala.  213,  56  South.  012;  Leach  v.  Greene, 
116  Mass.  534 ;  L.  N.  A.,  etc,  Ry.  v.  Goodbar, 
88  Ind.  213;  Snyder  v.  Wabash,  etc,  R.  R. 
Co.,  86  Ma  618,  29  Am.  &  Eng.  B.  B.  Gtas. 
237. 

[2,  t]  It  was  Indicated  In  the  Stonewall 
Ins.  Case,  supra,  that  as  a  general  rule  a 
right  of  action  for  torts  for  Injury  to  prop- 
erty is  not  assignable  In  this  state  so  as  to 
pass  the  legal  title  and  enable  the  assignee 
to  sue  In  his  own  name.  Tiiia  may,  for  the 
purposes  of  this  case,  be  conceded  as  the  gen- 
eral rule  here  recognized.  So  conceding, 
however,  it  Is  insisted  that  the  above-quoted 
section  is  void  as  tn  violation  of  section  240 
of  the  Alabama  Constltntlon  (tf  1901,  whlfdk 
reads  as  follows: 

"AU  corporattons  shall  have  the  right  to  sue. 
and  ^all  be  subject  to  be  8Ue±  in  all  courts 
in  like  cases  as  natural  persons. 

And  it  is  further  insisted  that  it  Is  vio- 
lative of  section  1,  art  14,  of  the  federal 
Constitution,  reading  as  follows: 

"No  state  shall  make  or  enforce  any  law  which 
shall  •  •  •  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.'* 

In  support  of  the  former  Insistence,  much 
reliance  is  placed  upon  the  cases  of  S.  ft  N. 
A.  R.  R.  V.  Morris,  66  Ala.  103,  and  Smith 
V.  L.  ft  N.  R.  R.  Co.,  76  Ala.  449.  The  Mor- 
ris Case  dealt  with  an  act  which  fixed  a  lia- 
bility upon  railroads  for  attorney's  fees  not 
to  exceed  a  certain  amount,  when  appeal  Is 
taken  and  unsustained  from  a  judgment 
against  them  rendered  by  a  Justice  of  the 
peace,  In  suits  for  damages  of  a  certain  char- 
acter. The  act  there  under  consideration 
was  of  about  the  same  character  as  that  of 
the  state  of  Texas,  reviewed  and  declared  In- 
valid by  the  United  States  Supreme  Court  In 
Gulf,  etc,  Co.  v.  Ellis,  165  tJ.  S.  150,  17  Sup. 
Gt  205,  41  L.  Ed.  668.  The  other  case  re- 
lied upon  (Smith  V.  L.  ft.  N.  R.  R.  Go.)  dealt 
with  a  statute  which  created  an  entirely  new 
cause  of  action— one  theretofore  nnknown, 
and  on  account  of  Its  discrimination  against 
corporations  or  private  associations  of  per- 
sons, in  favor  of  the  Individual,  was  de- 
clared Invalid.  It  is  to  be  noted  ttiat  in  eadt 
of  these  cases  the  nature  and  measure  of 
liability  was  affected  by  the  act  Imposing 
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new  liabilities,  Such  cannot  be  said,  how- 
ever, of  the  statute  here  under  rerrlew. 

We  have  held  that  this  claim  la  assign- 
able. The  only  qnestlon  of  moment  Is  as  to 
whether  the  assignee  is  permitted  to  sne  In 
his  own  name,  or  whether  be  must  maintain 
the  salt  In  the  name  of  his  assignor.  The 
statute  under  consideration  says  that  he  may 
maintain  the  suit  in  his  own'  name.  No  lia- 
bility or  undue  burden  Is  Imposed  upon  the 
raUroad  company,  nor  does  the  statute  affect 
any  of  the  substantial  rights  of  the  parties. 
It  applies,  not  to  the  right,  but  to  tbe  reme- 
fly.  In  tbe  suit  upon  Its  merits  the  same  de- 
fenses are  allowed  the  defendant,  and  the 
same  llmltatlona  exist  as  to  the  rights  of 
the  plaintiff,  whether  tbe  suit  Is  Instituted 
hy  the  original  owners,  Slade  and  Harrell, 
or  by  the  plaintiff,  Thomas  PameU. 

This  provision  of  our  law  seems  to  have 
been  first  oiacted  on  March  1,  1870  (Acts 
186&-70,  p.  2SS},  and  the  constitutional  pro- 
tIsIoii  here  under  consideration  has  remained 
without  material  change  so  far  aa  the  ques- 
tion here  luvolTed  Is  concerned.  Tbe  consti- 
tutionality of  the  act  appears  to  have  been 
first  raised  In  the  case  of  L.  ft  N.  R.  Co.  t. 
Landers,  135  Ala.  G04,  33  South.  482,  though 
not  there  passed  upon.  It  was  next  present- 
ed In  Southern  B^.  Oo.  v.  Stonewall  Ins.  Ca, 
163  Ala.  167,  SO  South.  940,  and  on  second  ap- 
peal of  the  same  case  (177  Ala,  327,  68  South. 
313,  Ann.  Cas.  1019A,  987).  That  case,  like 
the  present  one,  InvolTed  the  destruction  of 
property  belonging  to  several  persons,  by 
fire  alleged  to  have  been  caused  by  the  emis- 
sion of  sparks  from  the  railway  engine.  The 
constitutionality  of  the  statutory  provision 
was  there  considered  by  the  court  not  neces- 
sary to  be  detennlDed;  but  the  opinion  dis- 
closes the  conclusion  that  the  statute  did 
not  affect  any  substantial  right  but  only  a 
QueBtUm  of  form,  aa  Is  indicated  by  the  fol- 
lowing quotation  from  that  opinion: 

**We  are  not  required  by  this  Appeal  to  pass 
upon  the  etmBtituuoQaUty  of  that  statute;  and, 
as  held  on  the  former  appeal  in  this  easa^  the 
defect,  if  any,  was  technical  only,  and  oould 
have  been  corrected  by  amendment  in  respouBe 
to  ot^ecdim  seasonably  and  prt^eriy  InterpoMd." 

In  the  ease  of  Hbme  Protection  Ins.  Oo. 
V.  Blchaxds.  74  Ala.  466,  Oils  pioTlslon  of  otir 
Constitntlon  was  Invoked  upon  an  attack  on 
fbe  act  providing  that  suits  may  be  brought 
against  corporations  in  any  county  In  which 
tbey  do  buslnesB  bar  agents.  It  was  there 
said: 

"It  is  a  general  rule  that  no  one  have  any  vest- 
ed rirtit  to  any  particular  remedy  or  form  of 
proeednre,  and  that  tbe  matter  of  venue  belongs 
to  die  procedure  or  remedy,  and  is  no  part  of  the 
right  itself,  nie  act  of  February  18, 1879.  the 
constitutionality  of  which  Is  assailed  by  the  ap- 
pellant, is  Intended  only  to  regulate  civil  pro- 
cedure, and  does  not,  in  our  judgmwt,  appear 
to  be  such  an  unreasonable  disoimlnation  as 
ttiat  we  can  pronounce  It  to  be  arirftrary,  ca- 
indcfous,  or  without  the  semblance  ot  reastm. 
unleBB  this  he  true,  there  la  usually  no  other 
limitation  upon  the  authority  of  tbe  lawmaking 
power*  in  the  amviBe  of  its  dlaeretloa  as  to 


dasrification  of  persona,  and  the  shaping  of  rem- 
edies so  as  to  adapt  them  to  tbe  inherent  nature 
of  the  snbjeetmatter  of  legislation,  in  the  in- 
finitude of  thdr  changing  varie^.'* 

The  act  was  declared  valid. 

In  Smith  V.  L.  ft  N.  B.  B.  Oo.,  supra,  the 
Ricbards  Case,  supra,  Is  commented  ui>on  and 
differentiated ;  it  being  pointed  out  that  the 
latter  case  involved  the  question  of  mere 
form  of  proceeding,  the  court  saying: 

"The  difference  commented  on  In  that  case  did 
not  affect  the  nature  or  measure  of  liability;  but 
only  the  forum,  or  form  of  Ita  enforcement.  If 
the  effect  of  the  statute,  therein  Mmatrued  and 
held  conetitutional,  had  been  to  fasten  a  liabil- 
ity on  one  class,  from  which  the  oUier  class  was 
exempt,  the  case  would  have  been  coosidovd  as 
fall'ng  properly  within  tbe  Influence  of  Mayor 
7.  Stonewall  Ins.  Co.,  53  Ala.  S70,  and  S.  ft  N. 
A.  R.  T.  Morris,  66  Ala.  108." 

There  can  be  no  insistence  in  this  case, 
therefore^  that  this  legislatlmi.  by  operat- 
ing upon  the  remedy,  has  seriously  impaired 
any  legal  rights  of  tbe  defendant  railroad. 
It  relates  to  a  question  of  form,  a  mere  mat- 
ter of  procedure,  referred  to  In  So.  By.  Co.  v. 
Stonewall  Ins.  Co.,  supra,  as  purely  a  tech- 
nical question. 

In  the  Richards  Case,  supra,  the  language 
of  the  opinion  Indicates  the  view  of  the 
court  that  the  consdtntlonal  provision  of 
our  state  here  under  consideration  would  not 
embrace  questions  of  dvi)  procedure  whldi 
could  not  be  said  to  seriously  Impair  any 
legal  right ;  but  that.  In  any  event,  for  sudi 
legislation  to  be  held  objectionable  th^ 
must  be  such  an  unreasonable  discrimination 
as  to  be  pronounced  "arbitrary,  capridous,  or 
without  the  semblance  of  reason."  Clearly. 
audi  coold  not  be  said  of  the  itatatUT  pro* 
vision  here  under  review. 

In  a  dissenting  opinion  by  Judge  Gray  in 
the  case  of  Gulf,  etc.,  By.  Co,  v.  Ellis,  supra, 
it  was  pointed  out  that  the  Legislature  must 
be  presumed  to  have  acted  upon  lawful  mo- 
tives and  to  have  been  satisfied  from  observa- 
tion that  frequently  the  patience  as  well  aa 
tbe  means  of  those  holding  petty  claims 
against  a  railroad  for  damages  to  stock  be- 
come exhausted  through  protracted  and  ex- 
pensive litigation.  Bo  with  reference  to  the 
statute  here  under  review.  Tbe  Le^slature 
must  be  presnmed  to  have  acted  with  lawful 
motives  and  to  have  made  c^servations  sim- 
ilar to  those  Just  referred  to.  It  is  not  In- 
frequent, as  courts  mnst  Judicially  know,  that 
cotton  stored  In  a  war^ouse,  destroyed  by 
lire  alleged  or  claimed  to  have  been  caused  by 
sparks  from  a  passing  train,  Is  owned,  by 
numerous  people,  as  was  the  situation  in  the 
case  <jt  So.  By.  Co.  v.  Stonewall  Ins.  Oa, 
supra.  likewise,  it  sometimes  happens  that 
stock  or  cattle  belonging  to  several  different 
persons  may  be  killed  by  a  passing  train. 
The  amount  Involved  as  to  each  may  be 
amall,  and  tbe  expoise  of  litlgatltm  may  fall 
heavily  npcm  one  who  has  neither  the  time 
nor  the  means  to  spare  for  the  enforcement 
of  mcb  claim.   la  eaob  iUostratim  given. 
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the  same  facts  whldi  would  support  or  defeat 
a  recovery  as  to  one  dalmant  would  support 
or  defeat  a  recovery  as  to  all.  It  may  also 
happen  that  some  of  the  claimants  would 
have  to  travel  a  considerable  distance  for  the 
purpose  of  prosecuting  their  petty  claims. 
DonhtlesB,  considerations  of  this  character 
moved  the  Legislature  to  enact  what  la  now 
section  5159  of  our  Code.  It  clearly  cannot 
be  inristed  that  audi  a  law  is  arbltraty, 
capricious,  or  without  reason.  We  are  fully 
persxiaded  that  this  section  does  not  oETend 
the  above-quoted  provision  of  our  Constitu- 
tion. We  are  also  of  the  opinion  that  it 
clearly  is  not  In  violation  of  that  portion  of 
section  1  of  article  14  ot  the  federal  Constl- 
tntlon  previously  quoted. 

It  has  long  been  recognized  by  the  United 
States  Supreme  Court  that  dasi^flcatlon  of 
corporations  with  reference  to  their  relation 
to  the  public  is  reasonable,  and  that  the  busi- 
ness of  railroads  is  of  such  a  nature  and  so 
affected  with  the  public  interest,  that  many 
laws  relating  to  this  claas  of  business  have 
been  held  free  from  constitutional  objection 
that  they  were  discriminatory.  In  Smith  t. 
Woolt  160  Ala.  644.  49  Sonth.  S96,  la  found 
the  following  extract  from  Orient  Ins.  Co.  v. 
Daggs,  172  D.  S.  5B7,  19  Sup.  CL  281.  48  U 
Ed.  662: 

"The  state  may  distinguish,  select,  and  quali- 
f;  objects  of  legislation,  and  necessarily  the  pow- 
er mnst  have  a  wide  range  of  discretion.  •  *  * 
Classification  for  audi  parposei  is  not  Invalid 
ber-ause  not  depending  on  sciertitlfle  or  marked 
differences  in  things  or  persona  or  In  tbelr  rela- 
tions. It  suffices  if  it  Is  practical,  and  Is  not 
reviewable  unless  [wlpably  arbitrary.*  " 

And  in  the  case  of  Atchison,  etc.,  Co.  v. 
Matthews.  174  U.  S.  96,  19  Sup.  Ct  609,  43  L. 
Ed.  009.  the  court  said: 

"It  is  the  essence  ot  a  classiflcation  that  up- 
tm  the  clast  are  cast  dnties  or  burdens  different 
from  those  resting  upon  the  gcuMsl  public 
*  *  *  Indeed,  the  very  idea  of  ctassincation 
is  that  of  inequality,  so  that  it  goes  without  say- 
ing that  the  fact  of  Inequality  in  no  manner  de- 
termines the  matter  of  constitutioQality." 

The  following  cases  are  also  of  interest 
in  this  connection:  Mo,  Ry.  Co.  v.  Mackey, 
127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L.  Ed.  107 ; 
Gano  V.  Mitmeapolls,  etc,  Ry.  Co.,  114  Iowa, 
713,  87  N.  W.  714,  55  L.  R.  A.  263,  89  Am. 
St  Rep.  393,  affirmed  in  Minneapolis,  etc.,  Co. 
V.  Gano,  190  U.  S.  557,  23  Sup.  Ct  854,  47  L. 
Ed.  1183 ;  Noble  St  Bank  v.  Haskell.  219  U. 
S.  104.  31  Sup.  Ct.  186,  65  L.  Ed.  112,  32  L. 
R.  A.  (N.  S.)  1062,  Ann.  Cas.  1912A,  487; 
Int  Harv.  Co.  v.  State  of  Mo.,  234  U.  S. 
199,  34  Sup.  Ct  859,  58  li.  Ed.  1276,  52 
L.  R.  A.  (N.  S.)  525;  McDavld  v.  Bank  of 
Bay  Minette,  193  Ala.  341,  69  South.  462; 
Hawkins  r.  Smith.  242  Mo.  688.  147  S.  W. 
1042. 

Our  conclusion  that  the  statute  Infringes 
upon  no  provision  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution  we  consld^ 
Is  clearly  supported  by  the  above-dted  au- 
thorities. 

It  is  urged*  laatl^i  ttiat  the  statute  1>  dls- 


crbnlnatory  in  that  tbe  language  used  em- 
braces "railroad  cmnpanles"  only,  which 
would  include  corporations  and  assodatlcois 
of  persons  in  partnership  but  would  not  in- 
clude Individuals.  A  similar  argument  was 
answered  by  the  Supreme  Court  of  Texaa  la 
State  V.  T.  &  P.  Co.,  106  Tex.  18,  164  S.  W. 
1159,  in  the  following  lai^age: 

"It  Is  common  knowledge  that  in  this  state 
railroads  of  the  bind  affected  by  the  act  are 
owned  by  corporations,  and.  In  general,  are  con- 
ducted  only  by  such  agrades.  In  the  eaact* 
meat  of  the  law,  the  Legislature  was  dealing 
with  ^cdcal  conditions;  and  as  the  act  if 
held  applicable  merely  to  railway  corporations, 
embraces  all  who,  in  general,  own  ana  conduct 
such  railroads  in  the  state,  we  do  not  think  it 
should  be  condemned  as  based  upon  an  artatraiy 
or  unreasonable  classification,  because  there  are 
excluded  from  its  operation  individuals,  partner- 
ships, associatioos.  etc.  who  may,  in  a  private 
capacity,  engage  in  sudi  business;  but,  as  a 
matter  of  fact  do  not  pursue  it  and  to  whom 
therefore  a  statate  in  relation  to  such  buaineas 
would  have  no  practical  application." 

See,  also.  State  of  Texas  v.  T.  &  P.  Co. 
(Tex.  Civ.  App.)  143  S.  W.  223. 

Should  this  question  be  considered  ma- 
terial, however,  there  could  be  little  difficul- 
ty In  reaching  the  conclusion,  considering  the 
language  of  the  statute  and  the  purposes  for 
which  Is  was  enacted  and  the  object  the  Leg- 
islature had  in  view,  that  the  words,  "rail- 
road companies"  were  intended  to  embrace 
corporations,  Arms,  or  individuals  engaged  in 
the  transportation  of  persons  or  freight  over 
railroads  for  hire ;  and  it  was  dearly  the  in- 
tention to  have  the  act  apply  to  all  such  com- 
mon carriers.  Such  is  the  definition  found 
in  section  6520,  Code  1907.  See,  also,  section 
5507. 

The  Supreme  Court  of  Illinois,  In  the  case 
of  Chicago  Dock  Co.  v.  Garrity,  116  Ul.  155, 
3  N.  E.  44S,  reached  a  like  conclusion  in  con- 
struing a  statute  using  the  phrase,  **the  rail- 
road company,"  saying: 

"It  la  very  clear  that  'natural  persons'  are 
here  within  the  Intention,  although  not  within 
the  letter,  of  the  act,  for  the  entry  against  whlA 
protection  is  intended  to  be  afforded  u  the  laying 
of  railway  tracks  in  the  streets." 

A  like  conclusion  was  reached  by  the  Su- 
preme Court  of  Georgia  in  the  c<Histructlon  of 
a  tax  statate  n^ng  the  phrase,  "every  sew- 
ing machine  company."  Singer  M^.  Oou  v. 
Wright.  97  Qa.  114,  25  S.  E.  249,  35  L.  B. 
A.  497.  The  case  oC  State  t.  Stone.  IIS 
M0.388.24S.W.  164,25L.R.A.243.40  Am. 
St.  Rep.  388,  Is  ^so  directly  in  point 

We  theref  (»«  omclade  that  section  6150  of 
our  Code  Is  not  obnoxious  to  the  provisions 
of  our  own  nor  of  the  federal  Constitution, 
and  that  the  court  below  cfHumltted  error  la 
sustaining  the  demorre-  to  the  complaint 

The  judgment  will  be  reversed,  and  <me 
here  raidered  overruling  the  demoirer,  and 
the  cause  will  be  remanded. 

Reversed,  rendered,  and  remadtted. 

ANDERSON,  C.  J.,  and  SOMERVILLB 
and  THOMAS,  JJ.,  concur.  McCLELLAM, 
KATriELD,  and  SAYRB,  JJ.,  dissent. 
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ri*»  Ala.  891) 

ALABAMA.  T.  &  N.  BY.  OO.  t.  ALIOraVILUD 
lAJMBBB  CX>.  et  oL   (6  Dir.  177.) 

^ainreme  Ooort  of  Alabama.    Dee.  21,  1916. 
Rehearing  Denied  Feb.  1.  1917.) 

'J.  EQumr  «=5»42(l)-^UBiBDicnoii— Bffeot  op 

Cboss-Bux. 
Defendants  who  bj  filing  croBs-bOls  become 
plaintiffs  submit  tbanselTes  to  the  J  urlsdictioa 
of  the  chancery  court. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  119.] 

'i.  Equitt  «=»39(l)—JuKiaDicrioK— Estoppel 

TO  QUBSTIOH. 
Since,  once  having  assumed  jurisdiction,  a 
ooart  of  equity  will  proceed  to  full  adjudica- 
tion of  all  issuefl  presented  by  pleading  and  evi- 
dence, where  complainant  med  its  bill  to  re- 
strain prosecutioD  of  two  actions  against  it,  it 
could  not  gnesHon  jutisdictlon  of  the  court  to 
render  decree  determining  complainant's  rights 
In  the  other  actions. 

[Ed.  Not&— For  other  cases,  se*  Equity,  Cent. 
Dig.  !|  lOl-lOa,  111,  114.] 

8.  Equitt  ^»377— Jubt  Tbialb— Right. 

Code  1876,  S  3880,  as  to  jury  trials  in  equity 
cases,  has  been  essentially  changed  by  Code  1007, 
i  3201,  and  decisions  under  the  former  statute 
nave  no  applicatioQ,  but  under  sections  3201, 
3202,  the  court  may  submit  on  issue  to  a  special 
jury  in  chancery,  or  certify  an  issue  to  the  dis- 
trict court  for  triaL 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent. 
Dig.  SS  788-798.] 

4.  EOTJITT  <g=>377— Jury  Tbiaia— Riqht. 

Where  jury  trial  in  equity  is  not  a  matter  of 
light,  but  only  to  aid  the  chancellor,  he  has  the 
rtmost  discretion  to  detemdiie  whether  an  is- 
sue shall  be  submitted  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  K  788-793.] 

6.  Eqtjitt  iS=»381  —  JUBT  Trials— Bits ct  op 
Vbbdict. 

The  chancellor  or  court  ot  equity,  which  sub- 
mits an  issue  to  a  jury,  has  revisory  power  over 
the  jury's  verdict. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent 
ms.  H  813-817.] 

6b  ApFBAi.  AND  Bbbob  4sa67I  (8)— Sodpk  of 
Review— EJquitt  Ouu  —  Juht  Tbuu  — 

Becobd. 

In  an  equity  case,  where  the  chancellor  sub- 
mits an  issue  <x  fact  to  the  jury  as  a  matter  of 
right,  whose  finding  he  incorporates  in  his  de- 
cree, the  court  on  appeal  may  consider  excep- 
tions, when  certified,  to  procedure  at  the  jury 
trial  or  before  the  chancellor,  although  Code 
1907,  S  5965,  requires  a  trial  de  novo  on  appeal, 
since  it  could  not  otherwise  say  whether  the 
verdict  was  proper,  and  to  deny  such  right  would 
be  a  denial  of  right  of  appeal  given  by  section 
6^. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }  2869.] 

7.  Appeal  and  Ebrob  €=>8S7(4)— Scope  of 
Rbtiew— Rbbobt  to  Rkcobd. 

If,  on  appealf  there  Is  uncertainty  as  to  what 
was  decided,  resort  may  be  bad  to  the  pleadings 
and  the  opinion  of  the  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3274.1 

Appeal  from  Chancery  Court,  Pickens 
County ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  the  Alabama,  Tennessee  &  North- 
ran  Railway  Company  against  the  AllcevlUe 
Lumber  Company  and  others,  to  enjoin  ao- 


tions  at  law,  with  cross-bill  by  respondent 
From  a  final  decree  for  req^dmts  complain- 
ant appeals.  Affirmed. 

The  final  decree  directed  to  be  set  ont  Is 
as  follows: 

Then  are  two  systenis  under  which  an  is- 
sue is  had  out  of  chancery.  One  given  by  stat- 
ute, as  in  eases  of  contested  wills,  which  Is  a 
matter  of  right  to  have  such  in  issue  (se<^on 
6207,  Code  1907);  the  other  where  the  court 
refers  a  disputed  question  of  fact  after  having 
read  the  evidence  and  wishing  the  aid  of  the 
verdict  of  the  jury  to  satisfy  the  mind  and  con- 
science of  the  chancellor  (section  3201.  Code 
1907;  Ez  parte  Colvert,  188  Ala.  650,  65 
South.  964).  The  two  seem  to  be  distinguish* 
able  in  several  particulars.  In  the  first,  it  is 
a  matter  of  right  and  is  ordered  b^ore  evi- 
dence has  been  taken  in  the  chancery  cause,  and 
the  finding  is  binding,  but  may  be  set  aside  for 
error  in  the  triaL  Adams  v.  Hunter  Bros.,  74 
Ala.  342;  Ex  parte  Colveit,  supra.  In  the  sec- 
ond, where  the  reference  la  made  by  the  chan- 
cellor after  having  read  the  evidence  already 
tahen,  to  aid  and  assist  him  in  arriving  at  a 
c(niclusion  on  a  doubtful  question  of  .fact  In 
this  class  of  cases  the  verdict  is  merely  ad- 
visory. Section  3201,  Code  1907,  and  citations; 
Marshall  v.  Oroom,  60  Ala.  121;  Adams  v. 
Munter  Bros.,  supra:  Mathews  v.  Fomiss,  91 
Ala.  157,  8  South.  661.  The  questicm  referred 
to  the  jury  in  this  case  was  whether  or  not  a 
fire  which  destroyed  a  certain  mill  was  caused 
by  the  locomotive  of  complainant  through  the 
negligence  of  complainant  etc.,  and  the  value  of 
the  property  which  was  destroyed,  all  of  which 
was  more  particularly  shown  by  the  decree  or- 
dering the  issue  to  be  tried  by  a  jury.  This 
court  does  not  set  as  a  court  of  review,  as  I 
understand  the  andiorides,  charged  with  the 
duty  to  refer  the  case  back  to  the  jury  should 
a  single  erroneous  question  and  answer  have 
been  allowed  <m  the  trial,  but  the  question  pre- 
sented is  whether  such  an  unfair  trial  waa  nad 
that  the  court  should  disregard  the  findbig  en- 
tirely. For  die  court  to  do  this  the  entire  evi- 
dence should  have  been  certified  to  it  with  such 
objections  pointed  out  as  show  that  the  finding 
of  the  jury  was  BO  wposed  to  the  evidence  as  to 
be  worthless  as  a  guide  to  the  chancellor.  Au- 
thorities supra.  ^Is  has  not  been  done.  They 
seem  to  rely  on  supporting  their  motion  on 
jections  to  evidence  without  showing  what  was 
the  ruling  of  the  lower  court  Tills  court  must 
presume  in  favor  of  the  lower  court  and  not 
against  it.  It  must  be  shown,  not  that  certain 
irrelevant  and  immaterial  or  illegal  evidence  Is 
offered  or  even  admitted,  but  that  the  finding 
of  the  jury  from  the  legal  evidence  before  it  was 
erroneous,  unfair,  and  not  such  as  could  be  ar- 
rived at  by  a  fair-minded  juryman.  There  la 
nothing  in  this  record  to  ehow  this,  or  to  show 
that  the  jury  was  influenced  by  the  admission 
of  illegal  or  Irrelevant  evidence^  An  examina- 
tion of  the  testimony  taken  by  deposltiona  in 
this  cause  before  the  issue  was  referred  to  the 
jury  leads  the  chancellor  to  th&  same  cobc^n- 
slon  as  that  arrived  at  by  the  jury  from  the  evi- 
dence before  It  The  chancellor  is  then  justi- 
fied in  arriving  at  the  conclusion  that  the  find- 
in?  of  the  jury  waa  fairly  obtained,  and  should 
not  disregard  it  This,  I  take  it  is  what  is  in- 
tended by  the  authorities  when  they  use  the  ex- 
pression, "instmcts  the  conscience  of  the  chan- 
cellor and  enables  him  to  arrive  at  a  more  satis- 
factory conclusion."  Upon  consideration  of  the 
motion  and  evidence  to  set  aside  the  finding  ot 
the  jury,  and  on  the  pleadings  and  proof  as  not- 
ed, I  am  satisfied  that  the  finding  of  the  jary 
should  be  accepted  by  the  chancellor,  and  a  mo- 
tion for  a  re-reference  to  the  jury  should  lie 
debied.    I  am  also  of  cqplnitm,  upon  considera- 
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tion  of  this  finding  of  the  Jvry,  and  of  all  the  evi- 
dence submitted  on  the  heariiiK  that  ero«»-com- 
plainantB  are  entitled  to  rdiefT  It  ia  tlwrtfore 
ordered,  adjudged,  and  decreed  by  the  court  tiiat 
the  motion  of  complainant  to  set  aside  the  Ter- 
diet  of  the  jary  be  and  is  hereby  denied ;  that 
the  property  at  the  time  of  its  destruction  be- 
longed to  A.  S.  Huiphy  and  Jos.  B.  Ounning- 
bam ;  that  the  fire  destroying  the  lumber  mill, 
machinery,  products,  etc,  was  caused  by  the 
negligence  of  defendant,  compl&lnaat  In  this 
case,  the  Alabama,  Tennessee  &  Northern  Bail- 
way  Company,  a  corporation. 

Then  follows  the  T&lnatlon  as  set  out  In 
the  opinion,  and  an  order  forever  enjoining 
defendants,  the  AUceviUe  Lumber  ft  Con- 
stmctlon  Company,  a  corporation,  and  the 
AUceville  Lumber  Company,  a  partnership, 
from  institutlDg  or  carrying  on  any  suit 
ag^ainst  complainant  for  the  recovery  of  any 
damages  by  reason  of  the  destraetloo  or  dam- 
age of  the  property  described  In  the  plead- 
ings in  this  case,  which  was  caused  by  a  fire 
which  occurred  on  October  10,  1900. 

Oliver,  Vemer  &  Rice  and  Harwood,  M(s 
Klnley,  McQueen  &  Aldridge,  all  of  Tuscaloo- 
sa, and  William  H.  Armbrecht  and  Gregory 
U  Smith  ft  Son,  all  of  Mobile,  for  ai^llaat. 
Patton  &  Patton,  of  Livingston,  and  H.  A.  & 
D.  K.  Jonea,  of  Tuscaloosa,  for  appelleeo. 

THOMAS,  J.  In  the  latter  part  of  the 
night  of  October  9,  or  early  In  the  morning  of 
October  10,  1909,  the  property  involved  In 
this  suit  was  destroyed  by  fire.  It  consisted 
of  a  sawmill,  plant,  machinery,  lumber,  etc., 
situated  near  the  railroad  and  depot  of  the 
Alabama,  Tennessee  &  Northern  Railway 
Company,  in  the  town  of  AUcevIlle,  Pickens 
county.  Ala.  At  this  time  this  property  was 
in  the  possession  of  Joseph  B.  Cunningham 
and  Andrew  S.  Murphy,  partners  doing  busi- 
ness under  the  name  of  AUcerllle  lumber 
Company,  who  claimed  the  same,  and  claimed 
to  have  been  operating  the  plant  on  their 
partnership  account  This  milling  business 
was  originally  established  by  the  AUcevlUe 
Lumber  &  Constrnction  Company,  a  corpora- 
tion, about  the  1st  day  of  January,  1906. 
Soon  after  its  IncOTporaUon  satd  Cunningham 
and  Murphy  purchased  the  interests  of  most 
of  the  other  persons  interested  in  said  cor- 
poration, and  from  that  time  invested  addi* 
tlonal  amounts  in  said  business,  operating  it 
to  the  time  of  Its  destruction  under  the  name 
of  Aliceville  Lumber  Company,  without  the 
participation  of  other  stockholders.  Though 
there  had  been  no  meeting  of  the  directors 
nor  of  the  stot^olders  since  the  corporation 
was  organized,  tt  had  never  been  dissolved  as 
provided  by  law.  The  individuals,  said  Cun- 
ningham and  Murphy,  owned  the  land  on 
which  the  mill  was  situated.  The  contract 
under  which  the  corporaticHi  originally  en- 
tered thereon  provided  that  the  lumber  com- 
pany should  have  the  use  of  said  land  as 
long  as  It  desired  to  use  the  same  as  a  mill 
site,  without  the  payment  of  rents,  and  with- 
out other  consideration  than,  that  upon  Its 
ceasing  to  use  the  land  the  improvements 


thereon  should  remain  as  the  propertr  Q( 
said  individual  owners. 

On  the  13th  day  of  April.  1910,  there  were 
instituted  In  the  circuit  court  of  said  county 
two  suits  against  the  Alabama,  Tenneosee  4 
Northern  Railway  Company,  for  the  recov- 
bry  of  damages  for  the  destruction  of  said 
property  by  fira.  Both  suits  were  in  all  re- 
spects alike,  except  that  in  the  one  the  par- 
ties plaintiff  were  Joseph  B.  Cunningham  and 
Andrew  S.  Murphy,  partners,  and  In  tbe  oth- 
er the  sole  party  plaintiff  was  AUcevUIe  Lum- 
ber ft  Construction  Company,  a  corporation. 
In  each  case  the  defendant  laopouDded  to 
the  adverse  party  IntOTrogatorles  under  llie 
statute ;  and  answers  to  said  interrogatories, 
on  behalf  of  the  plaintlfls.  were  made  b; 
Joseph  B.  Cunningham,  and  were  to  the  ef- 
fect that  title  property  destroyed  by  fire  was 
claimed  In  one  suit  as  that  of  CnnnlngSiaa 
and  Murphy  as  individuals,  and  In  tbe  other 
suit,  as  that  of  Aliceville  Lumber  Company, 
a  corporation. 

On  the  5th  day  of  May,  1911,  the  defiend- 
ant,  Alabama,  Tennessee  &  Northern  Ball- 
way  Company,  filed  Its  original  blU  In  tbe 
chancery  court  of  said  countr,  Invoking  the 
Jurisdiction  of  that  court  to  prevent  a  mul- 
tiplicity of  suits  and  .to  protect  complainant 
against  vexatious  and  oppressive  litigation  at 
the  hands  of  the  respective  plaintUIa  In  said 
suits.  At  the  time  of  the  filing  of  tliis  bUl 
the  complainant  company  obtained  writs  of 
temporary  injunction,  restraining  the  respec- 
tive respondents,  Cunningham  and  Munrtiy, 
doing  business  under  the  firm  name  of  Alice- 
ville Lumber  Company,  and  the  AUcevUIe 
Lumber  &  Construction  Company,  a  corpora- 
tion, from  prosecuting  said  suits  at  law,  patd- 
tag  the  determination  of  the  causes  In  chan- 
cery. 

On  the  3d  day  of  June  respondents  demur- 
red to  this  original  bll),  and  on  the  14th  day 
of  July,  1911,  moved  a  dissolution  of  the  In- 
junction on  the  ground  that  there  was  no 
equity  In  the  bill.  After  the  demurrers  were 
overruled  and  the  motion  to  dissolve  was 
denied,  the  said  respondents,  on  the  27th  day 
of  December.  1911,  filed  in  said  cases  sepa- 
rate answers,  and  demanded  a  trial  by  Jmy 
of  the  Issues  of  fact:  (1)  Whether  the  fire 
which  consumed  the  properties  in  questliHi 
was  caused  by,  or  originated  through,  the 
negligence  of  the  complainant.  Its  servants  or 
agents ;  and  (2)  whether  the  complainant  Is 
liable  for  the  destruction  of  said  property  by 
fire.  Thereafter  complainant  and  respondents 
took  testimony  by  depositions.  This  testi- 
mony is  now  set  out,  occupying  about  200 
pages  of  the  record.  At  the  Spring  term  of 
the  chancery  court  (March  27,  1913)  said  tes- 
timony was  duly  published  by  order  of  tbe 
court  The  case  was  submitted  on  pleadlngi 
and  proof  and  on  respondents'  motion  and  de- 
mand that  the  questions  or  issues  above  indi- 
cated be  tried  by  Jury,  in  either  the  chan- 
cery court  or  the  circuit  court  of  said  coun- 
ty,  as  set  out  in  respondents'  respectlTe  an- 
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Awers.  Upcm  the  eubmisaLoa  on  the  pleadings 
and  the  proof  and  on  said  motion,  the  coart. 
on  the  27th  day  of  June,  1913,  rendered  a  de- 
cree wherein  It  was  adjudged  that  the  chan- 
cery court,  having  assumed  jurisdiction  of  the 
subject-matter  on  tiie  grounds  set  out  in  the 
original  bill,  would  proceed  to  the  full  and 
final  adjudication  of  the  entire  case;  that 
on  the  evidence  but  one  recoveiT  conld  he 
had;  that  the  question  of  fact  was  one  of 
doubt;  and  that  the  qnestions  of  fact  Bhoold 
be  decided  by  a  Jury.  This  decree  of  the 
chancellor  holding  it  proper  to  refer  said  Is- 
sues of  fact  to  a  jury  for  detennlnati<MQ,  is,  in 
part,  as  AtUows: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  folIowiDK  issues  be 
and  they  are  bereby  referred  and  certified  to  the 
drcolt  coart  of  Pickens  county,  Ala.,  to  be  tried 
hj  a  jury,  and  the  result  of  the  trial  to  be  by 
the  clerli:  of  said  court  certified  to  this  court, 
that  Is: 

Whether  or  not  the  fire  which  destroyed 
the  mill,  its  machine  and  lumber,  at  or  near 
AUceville,  on  the  night  of,  to  wit,  the  10th  day  of 
October,  1009,  which  mill  waa  at  that  time  under 
the  control  and  manopemrnt  of  Joseph  B.  Cun- 
ningham and  Andrew  S.  Murphy,  either  as  part- 
ners doing  businesfl  under  the  firm  name  of  Alice- 
Tille  Lumber  Company,  or  dning  business  there 
for  the  Aliceville  Lomher  &  Constraction  Com- 
pany, was  caused  by  the  negliiience  of  the  de- 
fendant, the  Alabama,  Tennessee  ft  Northern 
Bailway  Company,  or  its  agent  or  aeents,  aerv- 
ant  or  aervants,  either  by  failing  to  have  Its 
locomotive  or  locomotives  equipped  with  a  auit- 
able  spark  arrester  or  arresters  or  in  tbe  negli- 
gent operation  of  tiie  locomotive  or  locomotives 
whereby,  as  a  result  whereof,  a  spark  or  sparks, 
or  coal  or  coals  escaped  from  the  said  railroad 
company's  locomotive  or  locomotives  while  pass- 
ing the  mill  above  described,  on.  to  wit,  the  10th 
day  of  October,  1909.  and  eet  fire  to  or  destroy- 
ed, or  greatly  injured,  or  damaged,  the  mUl,  its 
machinery,  products,  and  Uimber. 

"(2)  If  the  jury  should  find  the  above  issue 
in  favor  o£  the  respcmdcnts  in  this  case,  and 
that  the  fire  was  caused  by  tlie  negligence  of  the 
railroati  company,  its  agent  or  agents,  the  jury 
will  then  determine  what  was  the  (damage  done 
by  said  fire  to  the  following  described  property 
[describtng  said  property].  If  the  jury  should 
find  the  first  issue  in  favor  of  tfae  railroad  com- 
pany, it  will  not  be  necessary  to  determine  the 
suhsetiuent  Ibsucs.  It  is  further  ordered  that 
Cunningham  and  Murphy,  or  Aliceville  Lumber 
A  Constraction  Company  be  treated  as  plaintiff, 
and  the  railroad  company  aa  defendant,  up- 
on the  trial  of  said  issnee.  It  is  fnrther  or- 
dered that  upon  the  trial  of  said  issues  either 
party  in  this  cause  may  introduce  any  legal  evi- 
dence heretofore  given  in  this  court  by  deposi- 
tion, at  well  a$  any  other  legal  evidettoe  ihat  thetf 
map  denre  to  introduce," 

All  further  questions  were  reserved  "until 
the  certificate  had  been  returned  to  the  de- 
termination of  the  issues  above  referred." 
Said  issues  were  by  the  register  of  the  chan- 
cery eonrt  certified  to  the  circuit  court  of 
Pickens  county  for  trial  by  a  Jury  pursuant 
to  said  order  of  the  chancellor.  Fr<aa  the 
certificate  of  the  clerk  of  said  circuit  court 
we  are  Informed  that  said  Issues  were  duly 
and  regDlarly  submitted  to,  and  tried  and  de- 
termined by  a  Jury  In  that  court,  on  the 
12th  day  of  January,  1914,  pursuant  to  the 
decree  of  tfae  chancellor  of  date  June  7, 1913 ; 
and  the  resalt  thereof  was  duly  certified  by 


the  clerk  of  said  elrcnlt  conrt  to  the  chan- 
cery court,  and  duly  filed,  on  the  24th  day  of 
March,  1014.  Thla  certificate  was,  of  the 
finding  of  both  Issues  of  fact,  submitted  to 
the  determination  of  the  Jury,  against  the 
Alabama,  Tennessee  ft  Northern  Railway 
Company,  and  of  the  assessment  of  the  dam- 
ages of  the  respective  pieces  of  property  de- 
stroyed by  fire,  as  follows:  (A)  Damages  to 
sawmill  abed  and  to  one  planing  mill  shed, 
f 1,000;  (B)  damages  done  to  sawmill,  two 
planing  machines,  one  edger  machine,  one 
cnt-ofT  saw,  two  steam  boilers,  two  steam 
engines,  one  knife  grinder,  one  lot  of  shaft- 
ing, belting,  and  fixtures  and  attachments  a^ 
tacbed  to  or  used  in  connection  with  the 
above-described  machinery,  $0324.80 ;  (C) 
damages  done  to  the  lumber  on  the  said  mill- 
yard  at  the  time  of  said  fire,  on,  to  wit,  the 
10th  day  of  October,  1900,  the  further  sum  of 
?fl,820. 

The  Alabama,  Tennessee  ft  Northern  Hall- 
way Company  reserved  no  bill  of  exceptions, 
certified  stenograi^c  notes,  or  other  record 
or  certificate  of  the  evidence  on  which  the 
jury  In  tbe  circuit  court  tried  and  determin- 
ed tbe  issues  of  fact  so  certified  by  the  chan- 
cellor to  that  court  for  determination;  nor 
certificate  or  other  record  of  any  rulings  by 
the  circuit  court,  on  the  reception  or  rejec- 
tion of  evidence,  or  on  the  trial  of  the  said 
submitted  issues  of  fact  hy  the  jury.  The 
record  of  the  proceeding  thereafter  had  In 
the  chancery  court  likewise  failed  to  inform 
the  chancellor,  and  now,  on  appeal  from  the 
decree  of  the  chancellor,  fails  to  Inform  this 
court,  what  evidence  was  before  the  Jury, 
on  which  the  Issues  were  tried,  and  what 
evidence  was  excluded  by  the  court  from  the 
jury's  consideration,  or  what  the  instructions 
of  the  conrt  were,  to  tbe  jury,  on  the  law  as 
applicable  to  tbe  evidence  adduced.  Aside 
from  the  depositions  on  fUe  when  the  cause 
was  first  submitted  on  the  motion,  and  the 
order  of  submission  by  the  chancellor  to  tbe 
effect  that  either  party  miffht  introduce  any 
leffol  evidence  theretofore  given  in  t?te  ekon- 
eery  court  by  the  depotittons,  at  well  a»  any 
other  legal  evidence  that  might  he  desired  to 
be  inUvdvced  on  the  trial  of  the  itsueg  in  the 
ctrcuU  court,  and  said  certificate  of  tbe  clerk 
of  the  circuit  court,  of  the  finding  of  tbe  Jury, 
this  record  la  silent  ft>  to  wbat  transpired 
during  said  trlaL 

On  March  26,  1914,  complainant  moved  in 
the  chancery  court  to  vacate  and  set  aside  the 
said  verdict  of  tbe  Jury,  on  the  grounds, 
among  others:  That  the  finding  of  the  jury 
had  not  been  certified  back  to  the  chancery 
court  in  accordance  with  the  decree  there- 
tofore rendered  In  the  cause;  that  tbe  ver- 
dict and  finding  of  the  Jury  was  contrary  to 
tbe  evidence;  that  said  verdict  and  flndlnc 
of  tbe  Jury  was  contrary  to  law;  that  tbe 
preponderance  of  the  evidence  did  not  show 
that  the  complalDant,  or  its  agents  or  serv- 
ants, set  fire  to  or  destroyed  by  fire  the 

property  nt  respondents;  that 
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introduced  In  the  cause  did  not  support  a 
finding  that  the  fire  which  destroyed  re- 
q^ndents*  punpertj  was  proximately  caus- 
ed by  Uie  nei^geuoe  of  the  complainant,  Its 
aieiita,  aervants,  or  employes.  This  motion, 
however,  does  not  appear  by  this  record  to 
have  been  sni^rted  by  any  certificate,  or 
stenographic  report,  or  other  showing  of  what 
eTldence  was  adduced  or  exclnded  on  the 
trial  of  the  submitted  Issues  of  fact  by  Jury 
In  the  circuit  court  of  Pickens  oounty. 

At  the  spring  term  of  the  chancery  court 
(on  the  20th  day  of  March,  1914),  the  re- 
spondents, Cunningham  and  Murphy,  and 
Alicerllle  Lumber  &  Construction  Company, 
amended  their  respective  answers  to  the 
said  original  bill,  by  making  them  cross- 
bills, each  respondoit  making  tbe  other,  and 
the  Alabama,  Tennessee  &  Northern  Railway 
Company,  parties  respondent  to  bis  cross- 
Ullt  claiming  the  property  destroyed,  and 
draytng  title  In  tbe  others.  Each  cross-bill 
prayed  a  decree  against  the  Alabama,  Ten- 
nessee &  Northern  Railway  Company  for  the 
value  of  the  property  destroyed,  with  Inter^ 
est,  and  for  other,  farther,  and  general  re- 
lief. On  tbe  26th  day  of  March,  1914.  each 
of  the  respondents  to  the  cross-bills,  exc^t 
tbe  Alabama,  Tennessee  &  Northern  Railway 
Company,  filed  answer  to  the  cross-bill  of 
tbe  other,  and  tbe  causes  were  continued  for 
tbe  answer  of  the  Alabama,  Tennessee  & 
Northern  Railway  Company. 

On  April  25,  1914,  said  Alabama,  Tennes- 
see &  Northern  Railway  Company  filed  Its 
answers  to  said  cross-UUa,  In  substance  d«iy- 
tng  tbe  allegations  therein  contained,  de- 
manding strict  proof  of  tbe  same,  and  deny- 
ing that  the  fire  which  destroyed  the  proper- 
ty in  question  was  caused  by  the  n^Ugence 
of  said  respondent,  or  of  its  agents  or  em- 
ployes. 

At  the  fall  term  of  said  court  (on  the  2d 
day  of  October,  1914)  the  respective  cases 
were  submitted  for  final  decree,  by  consent 
of  all  parties  In  open  court,  and  the  same 
were  held  by  the  chancellor  for  decree  in 
vacation.  The  minute  entry  of  tUs  sabmis- 
slon  for  final  decree  was: 

"This  cause  coming  on  to  be  beard  at  this 
term  was  submitted  for  decree  on  tbe  pleadings 
and  proof  and  objection  and  former  decrees, 
heretofore  noted  in  former  submlsBlon,  assigned 
on  motion  to  set  sside  the  verdict  of  the  jury 
as  all  appears  by  note  of  testimony  leGled  to- 
day. And  held  by  consent  of  all  parties  in  open 
court  for  decree  in  vacation,  complainants  are 
to  have  until  12th  November,  1914,  within 
which  to  file  briefs,  defendant  then  to  nave  till 
December  24,  1914,  to  file  briefs,  and  then  com- 
plainant to  have  till  January  3,  1915,  to  file 
bri&fs  and  reply.  Immediately  after  which  the 
reiriBter  will  forward  the  papers  to  tbe  chancel- 
lor. •  •  •  It  la  further  ordered  that  all 
causes,  motions,  and  petitions  not  otherwise  dig- 
posed  be  and  hereby  are  continaed  to  tbe  next 
term  of  thte  court  and  thereupon  the  court  ad- 
journs sine  df  e.** 

And  on  the  mlnntes  «f  said  oonrt,  d  date 
28tli  day  of  Manb,  191S,  U  la  recited  that: 

"Tbia  day  cMne  the  parties  by  tbclr  scdicfton, 
and  the  ease  Is  submitted  on  note  of  testimony 


offered  on  former  sabmisrion  and  consent  for 
decree  in  vacation.** 

On  the  lat  day  of  Imua,  lOlS,  tbe  chancel- 
lor rendered,  and  (on  the  6th  day  of  June, 
1915)  caused  to  be  filed  and  enrolled,  the 
final  decree  In  said  causes,  from  which  tbe 
appeal  Is  taken. 

The  reporter  vlll  set  out  this  final  decree 
In  the  statemoit  of  facts. 

In  this  decree  final  jurisdiction  of  all  liti- 
gated nuttters  in  said  causes  la  assumed  and 
exercised,  and  the  causes  are  determined; 
and  the  dass  nt  caaes  wherein  the  submission 
of  disputed  facts  to  a  jury  la  a  matter  ot 
right  (Code,  f  6207),  and  the  class  of  cases 
where  a  reference  of  ewii  fticta  Is  made  by 
tbe  court  (Code,  |  SSOl)  for  the  purpose  of 
satlafylng  the  craisclenoe  ot  the  chancellor, 
are  distinguished.  It  Is  further  spedflcatly 
Indicated  In  the  decree  that  to  enable  tbe 
chancery  court  to  review  tbe  finding  of  f&cts 
by  the  Jury,  the  entire  evidence  should  have 
been  certified  to  It,  with  such  objections 
pointed  out  as  showed  that  the  finding  of  the 
jury  was  so  opposed  to  the  evidence  as  to  be 
worthless  as  a  guide  to  the  chancellor;  that 
this  had  not  been  done;  that  respondent 
railway  company  seemed  to  rely,  for  sup- 
port of  Its  motions,  on  objections  to  tbe  evi- 
dence, without  showing  what  the  rulings  of 
the  lower  court  were;  that  the  court  must 
presume  in  favor  of  tbe  lower  court,  and  not 
against  it;  that  It  must  be  shown,  not  that 
certain  Irrelevant  and  immaterial  or  Illegal 
evidence  was  offered  or  even  admitted,  but 
that  tbe  finding  of  the  Jury  from  the  1^1 
evidence  before  it  was  erroneons  and  unfair, 
and  not  such  as  could  be  arrived  at  by  fair< 
minded  jurymen;  that  there  was  nothing  In 
this  record  to  show  this,  or  that  tbe  Jury  were 
Influenced  by  tbe  admission  of  Illegal  or  Ir- 
relevant evidence.  Tbe  further  recital  is 
made  in  the  decree  that  "an  examination  of 
the  testimony  taken  by  depositions  In  this 
cause  before  tbe  Issue  was  referred  to  the 
Jury  leads  the  chancellor  to  tbe  same  condn- 
slon  aa  that  arrived  at  by  tbe  jury  from  the 
evidence  before  it,"  and  that  "the  diancellor 
la  then  Justified  In  arriving  at  the  craiclnalon 
that  the  finding  of  the  Jury  was  fairly  ob> 
talned,"  and  should  not  disregard  it  Tbe  de* 
cree,  thua  made  and  enrolled,  was  In  effect 
the  verdict  <a  the  Jury.  On  Jaly  12,  1915, 
appellant  i>erfected  its  appeal  to  the  Supreme 
Court  from  this  decree,  and  now  ■Tf*g"T  the 
rendition  of  tbe  dec^  aa  error. 

[1]  The  jurisdiction  of  the  chancery  court 
was  invoked  by  appellant  railroad  company, 
as  complainant  in  the  original  bill,  on  the 
ground  of  a  community  of  interest  la  the 
subject-matter  In  controversy.  In  whldi  the 
various  litigants  are  interested.  Aa  con^ 
plalnants  in  the  cross-bills,  on  the  special 
grounds  for  equitable  Intervention  therein 
alleged,  appellees  anbmitted  to  tbe  Jurisdlc* 
ti<nt  of  the  chancery  oonrt  .Sltna  Ina.  Go.  t. 
Bann,  72  Sootb.  48;  Hamlltfln  r.  Alabama 
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Power  Co.,  70  South.  787;  Cleveland  v.  In- 
surance Co.  of  North  America,  151  Ala.  101, 
44  South.  37;  Roanoke  Guano  Co.  r.  Saun- 
ders. 173  Ala.  358,  359,  56  South.  198,  35  L. 
B.  A.  (N.  S.)  491 :  Southern  Steel  Co.  t.  Hop- 
kins. 174  Ala.  465.  57  South.  11,  40  L.  R.  A 
(N.  S.)  464,  Ann,  Cas.  1914B,  692;  Turner  v. 
City  of  Mobile,  136  Ala.  73,  33  South.  132 ; 
Tribette's  Case.  70  Miss.  182,  12  South.  32, 
19  K  R.  A  660,  35  Am.  St  Rep.  642;  Van- 
dalla  Goal  Co.  t.  Lawson,  4S  Ind.  App.  226, 
87  N.  BL  47.  Having  assumed  Jurisdiction,  a 
court  of  equity  will  proceed  to  a  full  adju- 
dication of  the  Issues  presented  in  Qie  cause 
by  Oie  pleading  and  the  evidence.  Hitiks  v. 
Meadows,  193  Ala.  240, 69  South.  4S2;  Hund- 
ley T.  Harrison.  123  Ala.  292,  26  South.  294 ; 
Booth  T.  Foster,  111  Ala.  812.  20  Sooth.  356, 
S6  Am.  St  Rep.  S2;  Tlrgtnla  Co.  v.  Hale  & 
00..  88  Ala.  S42,  9  South.  256;  Marshall  v. 
HarshaU,  86  Ala.  88S,  5  South.  476;  Farrls 
V.  Dudley.  78  Ala.  124. 66  Am.  Bep.  24. 

12]  Wltiiont  deciding  the  question  of  Jnrls- 
dicUon  of  the  chancery  court,  we  hold  that 
Oie  aiipellaiit  cannot  now  be  heard  to  ques- 
tion It  In  Whaley  Wilson,  112  Ala.  627, 
6S1,  20  SontlL  923,  this  court  said,  touch- 
ing Oie  ascertainment  of  damages  by  a  chan- 
cery court  that: 

"Ebivliig  assumed  Jnriadlotlon  to  irant  relief 
in  nch  a  case,  the  court  of  equity  will  retain 
the  bill  and  proceed  to  do  complete  Justice  be- 
tween the  parties,  without  remitdng  them  to  a 
court  of  law  for  an  adjustment  of  damages,  to 
which  ccfflaplainant  ma^  be  entitled  growing  out 
of  the  creation  and  maintenance  of  the  nuisance. 
This  may  be  done  on  the  evidence  by  the  cbaocel- 
lor  himself,  or  by  reference  to  the  register  to 
report,  or  else  It  may  be  submitted  to  the  de- 
tmnliutlon  of  a  jury." 

The  Whaley  Case  Is  rested  on  the  authority 
of  Stow  V.  Bozeman,  29  Ala.  397,  402,  403. 
where  the  court  said :  "Having  obtained  Ju- 
risdiction over  the  case  on  account  of  the 
misrepresentation  as  to  the  quantity  of  the 
land,"  the  court  "should  have  gone  on  and 
done  complete  Justice  by  settling  the  entire 
lltlgatlop,  .without  remitting  the  complainant 
to  his  defense  at  law  as  to  the  payments  al- 
lied td  have  been  made  on  tbe  notes. 
*  *  *  If  the  question  of  fact  had  been  of 
damage,  or  fraud,  or  any  other  peculiarly  fit- 
ted for  the  determination  of  a  Jury,  it  would 
have  been  proper  to  have  left  that  question 
for  trial  at  law."  The  Whaley  Case  has  since 
been  approved  on  this  point  by  Tedesckl  v. 
Berger,  150  Ala.  649,  48  South.  960.  11  L.  R. 
A.  (N.  S.)  1060;  Farrls  v.  Dudley,  supra; 
Bamett  v.  Tedesckl,  164  Ala.  474,  46  South. 
904;  Terrell  v.  Southern  Railway  Co..  164 
Ala.  423,  61  South.  254,  20  Ann.  Cas.  001; 
Kllgore  V.  Kllgore,  103  Ala.  614, 16  South.  897. 

The  question  of  Issues  out  of  chancery  was 
first  discussed  in  Kennedy  v.  Kennedy,  2  >^la. 
571,  where  the  right  and  duty  of  a  chancery 
court  to  determine  questions  of  fact  la  as- 
serted, and  It  was  declared  that  the  chancery 
court  should  not  award  an  Issue  to  be  tried 
at  law,  unless  the  pnMtf  is  so  emfllctlng  as 


to  make  It  dUBcult  to  attain  any  conclusion. 
There  was  at  common  law  an  exception  to 
thus  rule,  for  in  England  an  heir  at  law. 
contesting  the  validity  of  a  will,  had  the  right 
to  try  the  Issue  of  devlsavlt  vel  non  by  a  Jury. 
2  Har.  Ch.  Prac.  126;  2  Black.  Com.  462; 
2  Story's  Eq.  672.  An  early  Alabama  stat- 
ute, under  which  this  proceeding  mig^t  be 
had,  gave  the  chancellor  the  power  to  direct 
an  Issue  of  fact  whenever  tbe  ohanceUw 
thought  pn^r.  In  Issues  of  devlsavlt  vel  non. 
Kennedy  v.  Kennedy,  supra;  Johnston  v. 
Halnesworth,  6  Ala.  443.  Sodi  a  reference 
being  made,  for  the  purpose  of  mll^tsning 
the  cimsdaice  of  tbe  chancellor,  he  was  al- 
lowed the  utmost  discretion  In  awarding  or 
refusing  this  Jury  trial.  In  Johnston  v. 
Halneswinth.  supra,  on  this  question  it  Is 
said: 

"Until  the  testimony  Is  taken,  it  cannot  be 
known  whether  any  conflict  will  arise  so  as  to 
make  it  necessary  to  refer  the  deciaicKi  to  a 
jury,  and  it  is  premature  to  direct  one  prevl- 
oaMy." 

In  Bice  V.  Tobias,  88  Ala.  848.  8  South. 
670.  is  tbe 'expression: 

"Tbe  statute  then,  as  under  the  Code  of  1876. 
authorized  an  issue  of  fact  to  be  tried  when 
'necessary.'  as  under  the  old  English  rule  of 
chancery  practice.  Such  a  reference,  as  said 
in  Adams'  Equity,  p.  376.  can  only  be  made, 
'where  the  evidence  creates  a  doubt,  and  not  as 
8  substitute  for  omitted  evidence;  and,  there- 
fore, tbe  party  claiming  the  issue  must  first 
prove  his  case  by.  regular  depositions.' " 

[3}  It  is  to  be  observed  that  the  decision 
tu  Rice  V.  Tobias,  supra,  was  based  on  sec- 
tion 3890  of  tbe  Code  of  1876,  and  that  Mr. 
Justice  Somervllle  pointed  out  that  this  stat- 
utory right  was  limited  to  cases  whenever  it 
was  "necessary"  for  any  fact  to  be  tried  by 
a  Jury  under  the  statute  then  regulating 
Jury  trials  of  Issues  out  of  chancery.  This 
was  section  3890  of  the  Code  of  1876,  which 
was  essentially  different  from  the  cwre- 
sponding  section  (3201)  of  the  Code  of  1907. 
The  holding  In  Rice  v.  Tobias  has^  no  applica- 
tion to  the  submission  of  Issues  of  fact  for 
Jury  trials  under  section  3201  of  the  Code  of 
1907.  Under  the  present  statute  a  chancery 
court  may  submit  an  Issue  of  fact  arising  in 
a  cause  pending  therein,  to  the  determination 
of  a  Jury  "summoned  to  attend  tbe  court  of 
chancery."  or  such  Issue  "may  be  certified 
for  trial  to  the  circuit  court  of  the  district" 
(Code,  §  3201) ;  and  such  Issue  must  be  tried 
by  sudi  Jury  "upon  the  like  evidence  as  a 
suit  at  law,  together  with  such  parts  of  the 
bill,  answers,  depositions,  and  otb^  pro> 
ceedlngs  in  the  cause,  as  the  court  may  or- 
der; and  me  court  may  also  order  the  exam- 
ination  of  the  parties  to  the  suit,  allowing 
the  other  party  to  Impeach  or  contradict  such 
evid^ce."  Code,  |  3202. 

Where  there  was  a  motion  to  vacate  an  cv- 
der,  setting  aside  the  verdict  of  a  Jury  ren- 
dered In  a  will  contest  In  chancery,  tbls 
court  bas  recently  discussed  the  ri^t  of  the 
diancellor  to  submit  coxktroverted  Issues  <tf 
foct  to  a  Joxy  tat  trial,  and  it  was  held 
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that  the  chancellor  directing  aacb  trial  had 
the  power  to  set  aside  the  verdict  of  the 
Jury  and  order  a  new  trial  by  Jury  of  the  Is- 
sues submitted,  or  of  other  Issues  of  fact  so 
presented  In  the  court.  Sx  parte  Colvert, 
188  Ala.  eSO,  65  South.  9&i.  See,  also.  Adams 
V.  Munter,  74  Ala.  338;  Alexander  T.  Alex- 
ander, 5  Ala.  517. 

[4]  Where  such  trials  by  Jury  are  not  a 
matter  of  right,  but  are  only  for  the  purpose 
of  "enlightening  the  ctmsdence  of  the  chan- 
cellor," he  Is  allowed  tbe  "utmost  discretion 
In  making  or  refusing"  the  order  snbmitttng 
tbe  issue  of  fact  to  a  Jury.  Kennedy  t.  Ken- 
nedy, supra;  Alexander  t.  Alexander,  supra; 
Johnston  v.  Halnesworth  supra;  Atwood  v. 
Smith,  11  Ala.  894;  Adams  t.  Munter,  supra; 
Rice  r.  Tobias,  supra;  Mathews  t.  Fomlss, 
91  Ala.  167,  8  South.  661;  Norwood  v.  I* 
&  N.  R.  R.  Co.,  149  Ala.  151.  169,  42  South. 
683;  StaUworth  v.  Brown,  166  Ala.  217,  46 
South.  467 ;  Ex  parte  Colvert,  supra;  1  Pom. 
Bq.  Jur.  S  32;  Adam's  Eq.  376;  1  Story,  Eq. 
Jur.  72. 

In  Robinson  v.  Inzer,  70  South.  717  where 
a  court  of  equity  had  submitted  a  disputed 
(inestlon  of  fact  to  a  Jury  for  trial  on  the  law 
side  of  the  court,  and  a  verdict  had  been 
certified  therefrom  in  favor  of  the  i«apond- 
ent,  and  the  complainant  In  the  court  of  equi- 
ty had  thereupon  moved  that  the  verdict  be 
set  aside  and  a  decree  rendered  In  favor  of 
the  complainant,  this  court  declared  that  the 
jury  trial  on  the  law  side  of  the  court  "was 
not  an  independent  trial,  but  was  a  part  of 
the  chancery  proceeding,  and  the  verdict  was 
subject  to  the  revisory  power  of  the  chan- 
cellor." 

The  exercise  of  this  revisory  power  by  the 
chancellor,  over  the  Issues  of  fact  as  ascer- 
tained and  declared  by  the  verdict  of  a  jury, 
has  been  considered  by  our  court  In  Nor- 
wood V.  Louisville  &  Nashville  Railroad  Com- 
pany, Bupi*a,  discussing  generally  the  Juris- 
diction of  the  court  of  chancery,  it  is  said: 

"Xo  question  of  law  can  be  reserved  by  bill  of 
exceptiona,  the  action  of  the  jury  ia  mtrely  for 
the  information  of  the  cbanc^lor,  and  not  con- 
clusive on  his  conscience  or  Judgment,  and  in 
many  respects  the  trial  is  unlike  the  Jury  trial 
nt  law  that  it  would  seem  a  court  of  chancery 
should,  at  least,  demand  strict  conh>rmity  to  the 
requirements  of  tbe  law  before  Interfering  with 
the  Judgment  of  tbe  law  court** 

Tb&t  the  expression,  *'No  question  of  law 
can  be  reserved  by  bill  of  exceptions,"  had 
reference  to  review  by  an  appellate  court  of 
the  finding  of  the  Jury  is  made  plain  in 
Mathews  T.  FornlBs,  supra.  Tbe  Chief  Jus- 
tice there  said  of  such  trials : 

"Issues  thus  ordered,  and  proceedings  under 
them,  are  governed  bf  principles  essentiallv  dif- 
ferent from  those  which  obtam  in  trials  of  com- 
mon-^w  aoits.  In  their  trial,  unlike  the  pro* 
ceedinga  in  common-law  suits  ^Toper,  no  ques- 
tion can  be  reserved  by  bill  cC  ncceptions  toe 
revision  in  an  appellate  court  And  toe  finding 
of  the  Jury  is  not  conclusive  upon  the  judgment 
or  conscience  of  the  chancellor.  He  may  disre- 
gard the  jury's  finding  and  render  his  decree 
m  direct  antagonism  to  it  He  may  als(^  if  not 
satisfied  wlflt  tlie  finding^  re-refte  tbM  issue 


to  another  Jury;  and  tbe  finding  of  a  seoond 
Jnry  fa  not  auolntdy  eontrtdling  with  Um, 
Such  issue  and  the  proceedings  under  It  are 
not  determinatiTe  in  their  nature.  Titey  are 
but  aids  to  assist  the  chancellor  in  forming  his 
judgment,  which  is,  at  last,  the  decree,  or  judc- 
ment  in  uie  cause.  And  men  an  appul  Is  w- 
en,  error  is  not  assigned  to  any  ruung  on  tiis 
trial  before  tbe  Jury.  The  renBiU>le  questions 
are  those  which  arise  out  of  the  rulings  of  the 
chancellor  as  chancellor.*' 

It  will  be  noted  that  in  tbe  Mathews  Case, 
tbe  bill  In  equity  was  for  the  purpose  of  con- 
testing the  probate  of  a  will,  and  that  in 
such  case  the  trial  of  the  disputed  issue  of 
fact  by  a  Jury  was  a  matter  of  right.  If  such 
had  been  Invoked  by  timely  demand  therefor, 
and  that  the  rlf^t  was  waived  by  a  final 
submission  of  the  cause  by  agreement;  no 
demand  for  such  trial  by  Jury  being  made. 

[(]  It  la  now  insisted  that  the  Mathews 
Case  was  a  modification  of  the  rule  of  pro- 
cedure Indicated  in  Adams  v.  Munter,  supra, 
by  Chief  Justice  Stone,  as  follows: 

"It  is  contended,  in  the  next  place,  that  the 
cbanceUor  should  nave  decreed  for  complainant 
veredicut  non  obstante.  This  contention  is  bas- 
ed alone  on  the  depositions  found  in  tbe  record. 
But  now  can  we  know,  or  presume,  that  the  is- 
sue before  the  jury  was  tried  on  tliat  evidence 
alone?  Tbe  statute  directs  that  *sucb  issue  must 
be  tried  upon  the  like  evidence  ss  a  suit  at  law,' 
togetber  with  the  proof  furnished  by  the  chan- 
cery file,  as  the  chancellor  may  order.  How,  in 
the  state  of  this  rec<^,  are  we  to  know  what 
oral  evidence  was  or  was  not  given  before  the 
jury?  In  the  absence  of  record  proof  to  tbe 
contrary,  we  must  presume  that  all  was  ri^t- 
fully  and  lawfully  done  in  the  court  below.  If 
the  appellant  was  dissatisfied  with  the  conduct 
oS  the  trial  at  the  issue  In  the  circuit  oonrt,  he 
ahould  have  had  the  particolani  wherein  he  miv- 
posed  himself  injuTMl  by  the  rulings  on  that 
trial,  certified  by  the  presiding  judge,  and  thus 
made  that  certificate,  or  the  certified  exceptitms. 
tbe  basis  of  a  motion  for  relief  before  the  clian- 
cellor.  The  diancellor  had  power  to  award  a 
venire  de  novo,  vritb  more  specific  directions,  if 
be  chose  to  give  them,  or  to  disregard  the  finding 
of  tiie  jury,  as  based  on  lllegaf  or  Insufficient 
testimony,  or  improper  rulings  by  the  prcsld- 
taig  Judge.*' 

The  two  cases  of  Adams  v.  Munter,  and 
Mathews  v.  Forniss  were  decided  by  Judge 
Stone.  A  careful  consideratioa  of  both  opin- 
ions convinces  us  that  Judge  Stone  had  Id 
mind  the  two  cases  In  which  a  <^anc^lor 
may  refer  a  qnestlon  of  fact  to  be  tried  by 
a  Jury;  that  is:  (1)  Where  a  trial  by  Jury 
of  the  disputed  question  of  fact  In  chancery 
was  given  as  matter  of  right ;  and  (2)  where 
uo  such  right  ^tlsted,  but  the  necessity  there- 
fore (nnder  the  statute  then  of  force)  was 
from  tbe  evidence  apparent  to  the  chancellor. 
The  decision  in  Mathews  v.  Fomlss  cited  the 
Adams  V.  Munter  Case  In  support  of  the  con- 
clusion announced,  l^is  Is  persnaslve  that 
Judge  Stone  did  not  intend  to  overrule  or 
modify  tbe  decision  In  Adams  v.  Mnnter,  or 
else  that  the  two  opinions  were  not  thon^t 
to  be  inconsistent  It  Is  true  that  in  Math- 
ews V.  Fomiss  tbe  expression  is  used: 

"In  their  trial,  uoUlR  the  {woceedings  in  com- 
mon-law suits  proper,  no  questitxi  can  be  reserve 
ed  hy  bill  of  exceptious  for  revision  in  an  appel- 
late court   *   •    *   And  when  an  appnl  is 
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tBkm,  error  li  not  aaslnad  to  my  nOag  on 
the  trial  before  the  Jmr- 

It  la  clear,  however,  that  this  lan^ge, 
"for  an  appellate  coart."  had  reference  to  the 
rerlsloo,  by  appeal  to  this  court,  of  the  ver- 
dict of  a  jury,  or  of  the  rulinga  of  the  conrt 
on  such  trial  at  law,  without  presenting  the 
same  for  review  by  the  chancellor.  Such  re- 
visory power  was  with  the  chancellor  or  the 
conrt  of  equity  snbmlttlng  auch  fact  for  trial 
at  law.  Further  considering  the  two  cases, 
it  is  noted,  that  In  Adams  v.  Munter,  a  bill 
was  filed  In  the  chancery  court  for  the  pur- 
pose of  having  set  aside  a  fraudulent  Judg- 
ment, a  case  In  which  Adams  had  no  right 
to  a  trial  by  jury  under  the  statute  of  1876, 
and  that  the  chancellor  had  decreed  in  con- 
formity with  the  verdict  of  the  Jury,  and 
dismissed  the  complainant's  bill.  On  appeal 
from  this  decree  the  complainant  assigned  as 
error  the  Interlocutory  order  of  the  chancel- 
lor submitting  the  issue  of  fact  to  the  Jury, 
the  incorporation  of  the  verdict  of  the  Jury 
In  the  decree  of  the  diancellor,  and  the  dis- 
missal of  the  bill.  It  was  further  contended 
that  the  chancellor  should  have  decreed  for 
appellant  veredicto  non  obstante;  that  the 
chancellor  erred  In  overruling  complainant's 
motion  to  annul  and  disregard  the  verdict  of 
the  Jury  and  the  rendition  of  the  final  de- 
cree. In  this  state  of  the  pleading  was  de- 
clared the  rule  of  the  Adams  t.  Munter  Case. 
Thus  was  presented  fOr  dedal  on  the  questl<Hi 
that  is  before  us. 

In  Mathews  v.  Fomlss,  Involving  the  con- 
teat  of  a  will,  the  right  to  a  trial  by  Jury  ex- 
isted as  a  matter  of  right,  yet,  as  we  have 
pointed  out,  there'  was  no  timely  demand 
therefor,  the  necessity  for  such  certification 
for  a  trial  by  Jury  being  apparent  to  the 
chancellor,  and  he  did  so  certify  the  same. 
The  status  thus  presented  was  practically 
the  same  as  where  such  right  did  not  exist, 
but  the  same  was  certified  to  a  jury  for  trial 
to  the  end  of  informing  the  conscience  of  the 
chancellor.  The  controlling  factor  in  Math- 
ews T.  Fomlss  is  shown  by  the  recdtal  (U. 
Ala.  161.  162,  8  South.  662): 

"  'At  the  term  of  the  court  when  the  Bolunia- 
sloD  was  ordered,  neither  party  applied  for  a 
joiy.  When  the  file  reached  me,  the  complain- 
ant insisted  upon  an  issue  before  a  Jury.  I 
do  not  think,  as  a  matter  of  right,  the  complain- 
ant can  demand  a  jury  now,  after  being  Bileat 
as  to  that  on  the  original  submission.  But  a 
careful  examination  of  the  pleadhigs  and  the 
v^^uminona  testimony  convinces  me  that  this 
is  a  ^mwr  case  to  be  tried  by  a  Jury,  e^tedally 
when  the  application  is  made  by  either  part? 
before  the  court  is  called  on  to  enter  upon  the 
investigatiMi  of  the  questlonB  of  fact  at  issue. 
It  is  therefore  adjudged,  «rdered,  and  decreed 
that  an  Issue  be  made  up  between  the  parties, 
setting  forth  clearly  the  true  questions  of  faot 
to  be  tried.*  •  «  •  The  chancellor,  as  we 
have  seen,  did  not  set  aside  the  Bubmimicai, 
when  he  made  an  order  r^errlng  the  issue  to 
a  jury;  and  w  hold  thai  the  tubmisMion  wom 
Ptalics  interpt^ted]  for  the  aid  of  his  own 
hidcmeat  or  ccHisdence  under  section  3585  of  the 
Gooe.  We  conseqnratlj  disallow  the  bill  of  ex- 
ceptions CDl  Ala.  leS,  8  South.  eM}." 


U7 

Judge  Stcme  treated,  tu>weTer,  as  a  eon* 
trolling  factor  the  fact  that  the  cause  was 
submitted  to  the  diancellor  for  decree  on  the 
merits,  so  entered  of  record,  and  that  at  such 
time  neither  party  zequested  a  trial  by  Jury ; 
and  that  the  right  to  demand  a  Jury  had 
been  waived  beeaase  no  such  demand  there- 
for had  been  made  before  tbe  submission  of 
the  cause;  and  that  such  submission  of  the 
Issue  of  fact  to  a  jury,  by  the  chancellor, 
while  the  cause  was  so  pending  before  him 
on  final  submission  by  agreement  of  parties, 
was  Irr^nlar.  Sudh  a  submission  should 
have  been  set  aride  before  making  an  order 
BubmltUng  the  Issue  ot  fact  to  a  jury  of  tbe 
circuit  court  The  order  of  submission  ol 
tAct  to  the  jury,  not  being  in  accord  with  the 
procedure  provided  or  tberet(rfoie  Indicated, 
the  bill  of  exceptions,  seeing  to  review  tbe 
act  of  Qie  diancellor  in  this  court,  was  dis- 
allowed as  improper  to  present  tiie  qnestlimB 
for  review  In  the  Supreme  Court  BatSb  ques- 
tions so  Bongbt  to  be  reviewed  must  be  pre- 
sented and  InsMed  on  In  Hie  lover  court  be- 
fore tbe  (flianoellor. 

In  Bx  parte  Colvertr  supra,  the  procedure 
laid  down  was  for  the  a^^rleved  party  to 
have  tbe  paiHealars,  wherein  he  supposes 
himself  injured  <m  the  trial  at  law,  cerUfled 
as  ttxe  proceedings  thereof  to  tbe  chancery 
conrt  and  make  such  certificate  tb»  basis  of 
a  motion  for  relief  beffrre  the  cbanetilor. 
This  procedure  dedared  In  the  Ctflrert  Case 
was  an  authority  of  Adams  Munter,  supra. 
The  Adams  Case  was  on  authority  of  Alex- 
ander v.  Alexander,  S  Ala.  617.  wblch  case 
in  turn  rested  on  the  decision  ot  the  Lord 
Cbancellor  in  Barker  v.  Ray,  BngUsh  CSmd- 
cery  B^rt,  2  Russell's  Rep.  76.  It  Is  true 
that  the  Colvert  Case  was  tbe  contest  of  a 
will,  and  the  statute  thus  goveminff  provides 
ttutt  either  party,  as  a  matter  of  rl£ht  may 
demand  a  trial  by  jury.  There  Is  tbereftnre 
a  difference  between  the  Colvot  Case  and 
the  Instant  ease.  In  tbe  former,  such  trial 
was  a  matter  ot  right ;  In  the  latter,  a  mat- 
ter of  discretion.  It  must  be  admitted  that 
the  exprearion  in  Bx  parte  Oolvert  "It  would 
seem  •  •  •  tbat  the  same  rules  or  proce- 
dure must  govern  eveiy  case  in  which  the 
trial  by  jury  Is  had  of  doubtful  or  contro- 
verted Issues  of  fact  arising  in  a  suit  in 
chancery  regardless  of  the  question  as  to 
whether  the  chancellor  has  a  discretion  as 
to  ordering  a  jury  trial  or  whether  he  Is 
without  discretion  In  bo  ordering  It,"  was 
dictum.  But  it  was  in  accord  with  tbe  deci- 
sions in  Adams  t.  Munter,  supra,  Alexander 
V.  Alexander,  sopra,  and  Barker  t.  Ray,  su- 
pra. 

It  will  be  well,  in  adverting  to  the  Baiter 
Case,  to  say  tbat  there  an  Issue  of  fact  was 
directed  and  tried,  and  that  Lord  Chancellor 
Eldon  presupposed  knowledge  on  tbe  part  of 
the  chancellor  of  the  evidence  adduced  at  the 
Jury  trial,  the  Lord  Chancellor  saying: 

**In  ctmiddering  whether,  In  sndi  a  case  as 
this,  I2ie  verdict  ought  to  be  distnrbed^by  a  new 
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trial,  allow  me  to  say  tbnt  the  court,  in  grant- 
ing or  refusing  new  trials,  proceeds  upon  very 
difff^rent  priaciples  from  those  of  a  conrt  of 
law.  laauea  arc  directed  here  to  aatiafy  the 
judge,  which  judge  is  supposed,  after  he  is  i» 

Possession  of  ail  that  passed  upon  the  trial,  to 
now  all  lhat  passed  here;  and,  looking  at  the 
depOfdtitHia  in  the  cause,  and  the  proceedings 
both  here  and  at  law,  be  Is  to  see  whether  on  the 
whole  they  do  or  do  not  satisfy  him.  It  has 
been  raled  over  and  over  n^in  that,  if  on  the 
trial  of  an  issue  a  judge  reject  evidence  which 
ought  to  have  been  received,  or  receive  evidence 
which  ought  to  have  been  refused,  though  in  that 
case  a  court  of  law  would  grant  a  new  trial, 
yet  if  this  court  is  satisfied  that,  if  the  evidence 
improperly  received  had  been  rejected,  or  the 
evidence  improperly  rejected  had  been  received, 
the  verdict  ongbt  not  to  have  been  difFer«it,  it 
will  not  grant  a  new  trial  merely  upon  such 
grounds." 

[8]  It  thus  clear  that  each  of  these  cases 
presupposes,  or  specifically  declares  a  pro- 
cedure by  which  the  chancellor  may  be  in- 
formed of  the  facts  adduced  on  the  trial  at 
law  of  the  submitted  Issues;  that  is  to  say, 
by  a  certificate  or  certified  exceptions  or  cer- 
tified sten<^raphlc  report  of  the  trial  by  the 
trial  judge  as  the  basis  of  a  motion  for  re- 
lief before  the  chancellor.  Falling  In  this, 
if  the  chancellor  see»  fit  to  embrace  the  find- 
ing of  the  jury  in  his  decree,  this  court  can- 
not be  Informed  of  the  evidence  on  which  he 
acted  and  by  which  the  decree  is  supported. 

How  can  it  be  said,  If  the  complaining  par- 
ty may  not  seasonably  take  or  make  excep- 
tions on  the  trial  of  the  Issue  of  fact  before 
the  jury,  and  duly  present  the  same  to  the 
chancellor  by  such  authenticated  certificate, 
that  the  chancellor  committed  error  in  the 
incorporation  in  his  decree  of  that  finding  of 
fact?  How  else  could  the  chancellor  be  in- 
formed whether  on  such  trial  evidence  was 
taken  ore  tenus  pursuant  to  the  statute  (Code, . 
I  3202)  and  pursuant  to  the  decree  In  this 
case  of  submission  of  said  issue  for  trial  to 
the  jury  and  what  the  ei-idence  was?  How 
else  could  this  court  be  informed  of  "the 
facts  uijon  which  the  decision  of  the  chan- 
cellor Is  rested"?  Woodrow  v.  Hawvlng,  105 
Ala.  240,  16  South.  720;  Roy  v.  O'Neill,  108 
Ala.  354,  52  South.  946:  Freeman  v.  Blount, 
172  Ala.  655,  55  South.  293;  Clnflln  Co.  v. 
Muscogee  Co.,  127  Ala.  376,  30  South,  555; 
Toney  v.  State,  144  Ala.  87.  40  South.  .18S,  3 
L.  R.  A.  (N.  S.)  1196,  113  Am.  St.  Rep.  20,  6 
Ana  Cas.  865. 

If  we  may  look  to  other  analogous  rulings 
of  our  court,  in  "Wood  v.  Wood,  119  Ala.  183, 
24  South.  841,  on  appeal  from  a  decree  dis- 
missing the  bill,  where  the  certificate  recited 
that  the  record  ccmtained  all  of  the  evidence, 
except  the  testimony  of  one  witness,  which 
the  note  of  testimony  sho^^ed  was  before  the 
chancellor  and  not  found  In  the  record,  it 
was  presumed  that  the  testimony  of  such 
witness  in  connection  with  all  the  other  evi- 
dence justified  the  conclusion  of  the  chancel- 
lor. To  the  same  effect  was  the  ruling  in 
Jefferson  v.  Sadler,  155  Ala.  537,  46  South. 
»C9.  It  la  noted  that  in  Blount  r.  Blount,  158 


Ala.  242,  250,  48  South.  5S1,  21  L.  R.  A.  (X. 
S.)  75S,  17  Ann.  Cas.  302,  where  the  deerw 
of  the  diancellor  affirmatively  showed  the 
exclusion  ol  oompetent  evidence  for  com- 
plainant, a  reversal  was  bad,  though  the  re- 
cital was  craitalned  in  the  decree  that  the  re- 
solt  would  not  have  been  dlflCeient  with  the 
evidence  admitted.  So  In  Fceeman  t.  Bloont, 
172  Ala.  655.  S6  Sonth.  293,  dlscasslng  the  ef- 
fect of  section  TOSS  ot  fba  Obde,  the  court  de- 
clared that  obviously  soch  a  review  In  re- 
spect to  ttie  fact  leadlz«  to  tlie  renditicoi 
thereon  of  sach  decree  "comprehends  the  du- 
ty to  revise  the  seasoULbly  taken  and  ai^ro- 
prlately  made  ezccptions.  *  *  *  to  the 
rejection  or  reception  of  the  evidence." 

Further  analogous  cases  are  those  holding 
that  a  register's  finding  on  the  wal  examlna- 
tltm  of  witnesses  is  presumed  to  be  correct 
(Bldwell  T.  Johnsmi,  70  South.  686:  Roy  v. 
O'Neill,  supra),  and  that  the  Judgment  of  the 
court,  where  tiie  trial  was  had  without  the 
intervention  ot  a  jury,  will  not  be  disturbed 
unless  plainly  contradictory  to  the  great 
weight  of  the  evidence.  Hackett  r.  Cash,  72 
f^ontfa.  53;  Finney  v.  Studebaker  Co.,  72 
South.  55 ;  Jackson  Lumber  Go.  v.  Trammell, 
74  South.  — ;  Woodrow  r.  Hawvlng,  supra; 
Scruggs  V.  State,  165  Ala.  121,  51  South.  302. 

It  Is  Insisted  that  no  wdght  should  be  giv- 
en to  the  decision  of  the  chancellcv  upon  the 
facts,  but  that  the  Supreme  Court  should 
weigh  the  evidence  and  award  justice  as  to 
them  it  seems  meet  (Code,  {  6055;  Huntsvllle 
Mks  Club  V.  Garrlty-Hahn  Co..  17G  Ala.  128, 
57  South.  750;  Thornton  v.  Esco  et  aL,  181 
Ala.  241,  61  South.  255 ;  Shows  v.  Folmar  et 
si.,  133  Ala.  089,  32  South.  495);  that  the 
statute  requires  this  court  to  pass  anew  upon 
the  facts,  even  In  a  case  where  the  trial  was 
had  at  law  on  submission  of  the  (^aucellor, 
though  the  evidence  adduced  at  such  trial  Is 
not  shown  by  the  record.  We  believe  It  nec- 
essarily follows  that  in  chancery  cases,  where 
a  trial  by  jury  was  a  matter  of  right  and 
the  Issue  was  so  submitted  and  tried,  and  the 
chaucellor  embraced  in  his  decree  the  flndhig 
of  the  jury,  not  to  provide  for  a  review  be- 
fore the  chancellor  of  the  proceedings  had  on 
the  Jury  trial,  would,  in  effect,  be  a  denial  of 
the  right  of  review  of  the  facts  by  appeal  un- 
der section  5955  of  the  Code.  So  in  other 
cases  from  such  court,  where  the  chancellor, 
under  the  statute,  submits  a  question  of  fact 
to  the  dedsfon  of  a  jury  of  the  circuit  court, 
and  it  is  so  tried,  and  on  certification  the 
verdict  Is  made  the  decree  in  the  cause.  If 
the  chancellor  may  not  be  informed  by  a  cer^ 
tificate  or  certified  stenographic  report  from 
the  trial  judge  of  the  proceedings  bad  before 
such  judge  or  such  trial,  this.  In  effect,  would 
be  a  denial  of  the  rigbt  of  review  by  appeal 
under  section  5955  of  the  Code.  How  could 
this  court  say  In  either  event  that  the  prop* 
er  decree  was  or  was  not  entered  In  tbe 
cause,  if  the  method  of  Informing  the  chan- 
cellor of  the  evidence  Introduced  or  excluded 
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on  the  Jury  trial  and  of  making  snch  Infor- 
mation a  part  of  the  record  In  the  chancery 
court  were  not  provided?  If  no  presnmptlons 
are  to  be  Inducted  In  favor  of  the  correctness 
of  the  decree  under  the  statute,  the  same 
statute  presapposes  a  procedure,  that  par- 
ties litigant  may  fully  inform  the  reviewing 
tribunal,  the  diancery  court,  and  lastly,  the 
appellate  court,  of  all  proceedings  had  on  the 
trial  of  the  Issue  of  fact  before  the  Jury,  and 
of  the  introduction  and  excluslim  of  compe- 
tent evidence  that  Induced  the  decree  appeal- 
ed from.  The  one  \a  necessary  to  the  appli- 
cation of  the  other.  Without  qpch  a  rule  of 
procedure  the  right  of  appeal  In  such  cases 
would  be  vain  and  useless. 

[7]  It  is  elesentary  that,  If  there  be  uncer- 
tainty as  to  what  was  really  decided,  resort 
may  be  had  to  the  pleadings  and  the  oplnl(Hi 
of  the  court,  to  throw  light  upon  the  subject 
National  Foundry  &  Pipe  Works  v.  Oconto 
Water  Sup.  Co..  183  U.  8.  234.  22  Sup.  Ct  Ul, 
46  Ll  Eld.  167;  Baker  v.  Cummlngs,  181  U.  S. 
117,  21  Sup.  Gt  578,  46  Ll  Ed.  776;  Mining 
Co.  V.  Tyler,  167  U.  S.  683,  15  Sup.  Ct  733. 
89  L.  Bd.  860. 

The  chancellor's  final  decree  makee  plain 
bis  dlfllculty  in  passing  on  appellant's  mo- 
tions and  objectlous  to  evidence,  reciting  that 
the  evidence  on  which  the  trial  at  law  was 
had  was  not  certified  to  him,  and  that  the  re- 
spondent, appellant,  had  relied  on  support- 
ing Its  motions  and  objections  to  the  evl- 
dence,  ''wlthont  showing  what  was  the  ml- 
Ing  of  the  lower  court"  thereon. 

It  follows  that  the  decree  of  th»  chancery 
court  must  be  affirmed. 

Affirmed. 

McCI^U-iAN,  MATFIBU),  and  SOMEB- 
TILLE),  JJ«  concur. 

(1S9  AlA.  486) 

WAITER  et  aL  T.  MePHERSON  et  aL 
(9  Div.  2S4.) 
(Sapreme  Oonrt  of  Alabama.    Dae,  21,  1016. 
Rehearing  Denied  Feb.  IB.  1017.) 

1,  Rkuoioitb    Socistibb    ift-JJ  1  Xroobpoba.* 

TIOK— REGULABITT. 

The  fact  that  a  church  had  previously  peti- 
tioned the  higher  authorities  of  the  denomlna- 
ti<Hi  for  pemuBsion  to  consolidate  with  another 
local  chnrch,  the  troafeeee  filing  the  certificate  of 
incorporation  being  among  thoae  who  signed 
the  petition  for  consolidation,  did  not  affect  the 
regularity  of  the  incorporation. 

(Kd.  Note.— For  other  cases,  aaa  ReUgions  So- 
cieties, Gent  Dig.  |S  3.  6-14.] 

2.  Religious  SociBTns  «=s>18— Pbofxbit— 

ETFBCT  or  IncOBPOBATIOIf. 
When  a  chnrch  became  inconwrated  the 
corporation  thereby  succeeded  to  all  the  rights 
of  the  unincorporated  body,  including  title  to 
real  estate  held  in  the  name  of  its  trustees,  and 
hence  npon  the  r^lar  election  of  new  trustees 
after  toe  incorporation,  the  old  tmatecs  had 
no  further  control  over  or  title  to  the  pn^wrty 
or  right  to  maintain  salt  concerning  it 

[Ed.  Note.— For  other  cases,  see  Rdlgloas 
Societies,  Cent  Dig.  Jf  111-120.] 


An>eai  from  01^  Gonrt  of  Bessoner;  J. 
C.  B.  Gwin,  Judge 

Action  by  J.  F.  MePhereon  and  otbcn 
against  J.  E.  Walker  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Re- 
versed and  rendered. 

Pinkney  Scott  of  Bessemer,  for  appellants. 
C.  li.  Odell,  of  Bessemer,  for  appellees. 

GARDNER,  J.  In  the  year  1900  the  Besse- 
mer Land  &  Improvanent  Company,  for  the 
sum  of  $500,  conveyed  to  James  Bastls,  W. 
S.  McOulley.  R.  S.  Hickman.  George  D. 
Mlngea.  and  J.  F.  McPherMm,  "trustees  of 
the  First  Cumberland  Presbyterian  Church, 
Bessemer,  Ala.,"  certain  lots  situated  In 
Bessemer.  The  above-named  parties  were 
duly  appointed  trustees  of  said  cburdi,  an 
unincorporated  religious  body.  Two  of  the 
trustees,  McCulley  and  Mlngea,  are  now  de- 
ceased. 

It  is  averred  In  the  bill  In  this  cause,  and 
admitted  In  the  answer,  that  the  above- 
named  church  was  a  branch  of  the  "Cumber- 
land Presbyterian  Church  In  the  United 
States,"  and  that  subsequent  to  said  con- 
veyance the  "Cumberland  Presbyterian 
Church  In  the  United  States"  united  with  the 
general  religious  body  known  as  the  "Presby- 
terian Cbnrcdi  In  the  United  States  of  Ameri- 
ca," and  the  Bessemer  organization  there- 
upon became  "the  First  Presbyterian  Church 
U.  S.  A.,  of  Bessemer,  Ala." 

There  was  also  located  in  Bessemer  a 
churdi  known  as  "the  First  Presbyterian 
Church  U.  S.,  of  Bessemer,"  a  branch  of  what 
is  commonly  called  the  Southern  Presbyterian 
Church.  In  1008  said  Cumberland  or  First 
Presbyterian  Chnrch  U.  8.  A.  was  without  a 
pastor  and  unable  to  maintain  r^lar  serv- 
ices. Hie  First  Church  U.  S.  (being  of  a 
distinct  denomination  and  having  the  strong- 
er of  the  two  congregations),  was  at  this 
time  considering  the  erection  of  a  new  church 
building  and,  it  being  apparent  that  there 
was  not  in  Bessemer  sufficient  field  for  the 
successful  work  of  two  churches  of  practically 
the  same  faith,  a  proposition  was  made  to 
unite  the  two,  under  the  name  of  the  "First 
Presbyterian  Church  of  Bessemer,"  as  a 
branch  of  the  Southern  or  Presbyterian 
Church  U.  S.  It  was  proposed  that  each 
church  sell  the  property  then  occupied  by  it 
and  that  the  combined  proceeds  be  used  In 
the  erection  of  a  modern  church  building  to 
be  located  on  a  lot  owned  by  the  First  Cburdi 
U.  S.  J.  F.  McPherson,  one  of  the  trustees 
and  the  only  ruling  elder  of  the  First  Church 
n.  S.  A.,  called  a  congr^tlonal  meeting,  by 
published  notice,  for  the  consideration  of 
this  proposition ;  and  while  there  is  no  record 
evidence  of  this  meeting,  it  is  claimed  that 
such  was  duly  held,  and  that  the  members 
pres«it  unanlmoualy  expressed  their  desire 
for  the  consolidatlim,  and  signed  a  petition 
(whldi  la  attadied  as  "BxhlUt  B"  to  the  blU 
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Of  oomplalDQ  addressed  to  tlie  Blnnlngtwm 
Preabytery.  which  reads  as  follows: 

"Bessemer,  Ala.,  Dec.  16,  1908.  To  the 
Birmittgham  Presbytery  of  the  Presbyterian 
Church  U.  S.  A.— GreedngB:  We,  the  uoder- 
r^ned  membera  of  the  Vint  Preabyterian 
Church  U,  S.  A.,  formerly  the  First  Cnmberland 
Presbyterian  Church  of  BesBemer,  Ala.,  believ- 
ing  that  it  would  be  to  the  best  interest  of  our 
Church  and  the  adiraDcement  of  Christ's  king- 
dom in  our  midat  tx>  join  with  the  First  Pres- 
byterian Ofaureh  n.  3.  (Soutiiera),  of  Bessemer, 
respectfully  request  your  pwmisaitHi  to  do  ao  and 
to  take  our  church  propoty  wUi  na.  *  *  *  ** 

Afta  the  aforesaid  action  of  the  First 
Church  n.  S.  A.,  the  First  Church  V.  pro- 
ceeded wlttk  the  erection  the  proposed  new 
chord!  Imlldlnff,  and  contracts  Indebtedness 
on  the  faith  and  credit  of  obtaining  the  pro- 
ceeds of  the  sale  of  said  Oomberland  Chun^ 
pnqterty. 

Bev.  H.  L.  Walter,  one  of  the  respondents 
here,  becoming  a  member  of  the  Birmingham 
Presl^tery  at  abont  this  time,  took  an  actiye 
part.  In  July,'  1900,  In  rei^stliig  before  the 
Presbytery  the  above-QDoted  petition,  and 
finally  secured  unfaTorablo  action  thereon. 
In  the  qmntlme  no  dlq>osltlon  was  made  ct 
the  properly  In  question,  and  while  many  ci 
the  members  had  united  with  the  First 
Chnrdi  n.  8.,  and  others'  had  gone  elsewhere, 
a  few  S011  remained  with  the  old  church. 

At  the  time  of  the  proposed  consolidation 
the  First  CSinrdi  t7.  S.  A.  had  no  indebted- 
ness. Aftor  Ihe  unfftTorable  action  of  the 
Presbytery,  Ber.  H.  L.  Walker,  under  direc- 
tion of  the  chairman  of  the  Home  Mission 
Gcnnmlttee  of  the  Presbyterian  Church  IT.  S. 
A.  took  charge  of  the  said  Bessemer  chnrcb 
with  its  then  membership  of  18  communi- 
cants. With  these  as  a  nucleus  tlte  respond- 
ent began  work  as  pastor  ot  the  church,  and 
in  April,  1910,  the  Church  was  incorporated 
as  provided  by  sections  SCOS.  8614,  Oode  1907. 
tinder  the  name  "Fifth  Avenue  Presbyterian 
Church  n.  S.  A.,  Bessemer.  Alabama,"  the 
three  trustees  filing  the  certificate  of  incorpo- 
ration (Code,  1 3614)  having  been  among  those 
who  signed  the  petition  above  set  out  as  "Ex- 
hibit B."  CcHuplalnanta  In  the  bill,  Eastls, 
Hickman  and  McPherson,  were  discontin- 
ued as  trustees ;  others  being  elected  In  their 
stead  at  the  time  of  Incorporating  the  church. 

Respondent  Walker  undertook  much  In  be- 
half of  the  church,  building  a  manse  and 
also  erecting  on  the  property  a  "Uttle  store 
building"  costing  $200  or  $300.  When  the 
necessary  money  could  not  be  secured  at  the 
bank,  respondent  Walker  obtained  a  loan  to 
the  church  from  his  brother,  J.  E.  Walker, 
which  money  was  used-  to  cover  Indebtedness 
Incurred  in  the  erection  of  the  church  and 
store,  and  also  toward  the  pastor's  salary. 
This  borrowed  money  was  secured  for  some 
Ume  by  note,  but  when  the  church  became  In- 
corporated, respondent  had  It  to  execute  to 
said  J.  E.  Walker  a  mortgage  on  the  church 
property  to  secure  the  indebtedness,  which 
mortgage  seems  to  have  been  foreclosed  prior 
to  the  filing  of  this  suit. 


When  respondent  H.  L.  Walker  had  been 
In  charge  of  this  diurcdi  for  about  two  years, 
the  Home  Bfission  Commtttee  withdrew  its 
support,  and  soon  thereafter  Walter  resigned 
and  left  Bessemer.  The  church  property  has 
since  been  unused,  and  the  bill  In  this  cause 
was  filed  by  tte'  snrvlTlng,  ab0T»4iamed 
trustees  an'd  by  tte  .First  Presbyterian 
Church  t7.  S„  seddng  the  directlmi  and  an- 
thOTlty  of  tte  court  for  a  pn^r  dlqweltlon 
ot  said  property.  H.  U  Walker  and  J.  K. 
Walker  and  the  Fifth  Avenue  Presbyterian 
Church  are  made  parties  reepondent,  and  re- 
quired to  duop  tteir  tiQe  to  tte  prapertr* 
Plaintiffs  further  pray  that  If  the  said  Walk- 
ers hold  a  mortgage  a  mortgage  foredo- 
snre  deed  a^inst  tte  propertr,  as  alleged, 
they  be  required  to  ddiver  sndi  Instrument 
into  court,  that  tte  same  be  canoded  as  a 
cloud  upon  tte  title  of  plalntUI  tnutees. 

The  trial  court  concluded  that  the  title  was 
in  the  trustees,  that  tte  subsequent  inomrpora- 
tiisi  of  the  Fifth  Avenue  diurdi  was  without 
effect  80  far  as  tte-tttle  was  concerned,  and 
ordered  a  sale  of  the  property  and  cuiceilla- 
tlon  of  the  nuntgage  as  prayed  In  the  bOL 

It  is  inristed  by  counsel  for  the  oomplaln- 
ants  that  the  action  taken  at  the  congrega- 
tional meeting  referred  to,  resulting  In  tte 
petition  above  set  out,  was  sufficient  to  au- 
thorize, and  was  Indeed  a  direction  requir- 
ing, the  sale  of  tte  property  tmr  tte  puipoae 
of  consolidating  with  the  other  churdi,  and 
that  tte  approval  of  tte  Presbytery  was  not 
necessary.  Tliere  Is  evidence  in  the  record 
tending  to  show  that  tte  local  churcb  had  tte 
power  to  s611  axUt  dispose  of  its  property  with- 
out reference  to  tte  approval  of  tte  Prcsfay- 
tery,  ahd  ttet  tte  Presbytery  was  mxsraaa 
only  in  matters  ecclesiastical.  The  evidence 
does  not  specifically  show,  however,  ttet  this 
authority  extended  so  far  as  to  warrant  tte 
local  church  oigantzaUim  in  using  tte  pro- 
ceeds of  its  property  toward  tte  erectkm  <tf 
a  diurch  building  for  an  entirely  dUferait 
denominatlmi.  There  is  evidence  t<a  respond- 
ents to  the  effect  ttet  sudi  authorl^  does  not 
exist,  ttet  the  approval  of  tte  Preshytory  Is 
necessary.  The  laws  of  the  <dinrtib  are  not 
In  evidence,  and  none  quoted  in  the  record 
can  fbe  said  to  be  decisive  of  this  questlim. 
The  proof  In  this  respect  Is  therefore  In  con- 
flict 

But  the  conclusion  we  reach  In  the  case 
does  not  require  a  determlnatl(»i  of  this  Quea- 
tion,  and  It  Is  therefore  left  undecided.  We 
entertain  the  view  ttet,  wtetever  may  be  the 
rule  In  this  respect,  the  evidence  dearly  dis- 
closes that  at  the  congregational  meeting  of 
the  First  Church  C.  S.  A.,  the  members  mere- 
ly expressed  their  desire  to  consolidate  with 
the  First  Churcdi  U.  5.;  and  their  petltlMi 
to  Presbytery  shows  that  they  deemed  such 
congregational  action  entirely  dependent  up- 
on the  approval  of  the  Presbytery,  The  peti- 
tion expressly  requests  permission  for  this 
consolidation;  "ud  not.  only  this,  but  the 
I  record  shows  without  dispute  tlif.t  tiip  peiu- 
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bers  of  tbe  congrefatlon,  as  well  as  the  tms* 
tees,  awaited  the  action  of  the  Prertiytery, 
in  tbe  meanUme  taUng  no  steps  to  consum- 
mate a  sale  of  tbsUr  prasierty,  Hiere  Is  nofb- 
Ins  In  the  record,  therefore,  which  ivould 
warraBt  the  asserttm  that  the  congregation 
liave  acted,  or  Intended  to  act.  contrary  to 
the  wishes  of  the  Presbytery  or  wlthoat  its 
approraL  They  merely  petUioned  the  Pres- 
bytery for  permission  to  consolidate,  which 
Itennteaion  was  in.  course  of  time  denied. 

[1(2]  As  the  mmtha  went  Xty,  many  ct  the 
members  united  with  other  churches,  but  a 
few  ronalned  steadfast  While  respondent 
Walk^  was  In  duurge  of  the  dinrch  rsaOer 
the  Mission  Board,  he  succeeded  In  consider- 
ably Increasing  the  membrasbip:  and  after 
the  church's  incorporation  as  the  Xifth  Are- 
noe  Presbyterian  Church  XT.  S.  A^  new  trus* 
teea  were  elected  in  place  of  those  who  are 
named  as  eranplalnants  in  this  cause,  and 
who^  It  seems,  bad  serered  tbsiT  connection 
with  the  said  chorch.  The  trustees  filing  the 
certificate  of  incorporation  wu«  among  those 
who  signed  the  petition  for  conaoUdaUtm. 
Under  this  state  of  facts  we  discern  no  irteg- 
alartty  in  the  incorporatl«i  of  the  said 
church ;  Indeed,  It  seems  to  have  been  effect- 
ed in  all  rejects  in  accordance  with  tba  stat- 
ute. The  decjd  to  the  property  was  originally 
made  to  complainants  and  others,  as  trustees 
of  the  local  chnrdt,  which  was  then  nnln- 
corporated;  but  upon  Its  becoming  incorpo- 
rated It  succeeded  to  all  the  rights  the  un- 
incorpcoated  body*  as  held  hj  this  court  In 
Gewln  T.  Mt  Pilgrim  Bap^  Church,  168  Ala. 
346,  51  South.  947,  139  Am.  SL  Bep.  41. 
Such  being  Cbe  sitaatltm,  the  complainants  In 
this  suit  are  without  control  over  the  proper- 
ty In  questioa,  tliejr  baTing  beoi  superseded 
by  other  duly  dected  trustees  of  the  incor> 
porated  church  and  being  therefore  without 
the  rlgbt  to  maintain  this  suit.  The  decree 
of  the  court  below  is  accordingly  leTersed* 
and  one  here  rendered  dismissing  the  bOL 

BeTersed  and  rmdered.  All  the  Justices 
coo  cor. 

<U9  Ala.Sl«  — — 

WAIjKBB  t.  JOHN  SMITH,  T.  (5  Dir.  B7&) 
(Supreme  Court  of  Alabama.  Feb.  8,  1917.) 

1.  Municipal  Corpobationb  ®=»670— Usb  or 
Sidewalks — Right  or  Pkdestbians  —  Use 
BT  ABDTTiira  Owner. 

A  pedestrian  has  the  right  to  use  the  entire 
width  of  the  sidewalk  subject  to  reasonable  and 
necessary  limitations,  among  them  the  tight  of 
an  abatdng  property  owner  to  use  the  sidewalk 
in  front  of  his  premlseB  when  reasonably  neeei- 
aary  for  loading  and  unloading  his  goods  ai^ 
merchandise. 

[Ed.  Note.->-For  other  casea.  see  Muiidpal 
Corporations,  Cent  Dig.  S  1446.} 

2.  Municipal  Oobpobations  «=»807(1>— In- 

JUBY  ON  SIDEWALK— CONTBIBUTOBT  NeOLI- 
QENOE. 

Though  a  pedestrian  can  assume  that  the 
sidewalks  are  in  proper  condition  for  travel  and 
Deed  not  be  on  tne  lookout  for  obetractlons,  he , 


may  be  gollty  of  contrlbntory  DegllKence  if  he 
sees  the  defect  and  with  knowledge  thereof 
walks  thereon  rather  than  to  choose  a  safe  place 
which  is  equally  open  and  obvious. 

[Ed.  Note^For  other  cues,  see  Municipal 
Corporatbns,  Cent  Dig.  1  MTO.] 

8.  Apfbaz.  and  Ebbob  <B9l040C14)  —  Habu- 
LEsa  Ebbob— SnsTAiNtiTO  Pleas— Oubb  bt 
Evidence. 

Error  in  sustaining  pleas  of  contributory 
n^liseuce  to  a  count  allying  wanton  injury  is 
harmiesB,  where  the  nndlflpnted  evidence  shows 
that  tiiere  was  no  wanbm  injury. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  4102.  4105.] 

4.  Municipal  Cobpoeations  «=»819(1)  —  Iw- 
JUET  ON  Sidewalk— LiABiLiTT  or  Abut- 
ting OWNEBf—EVIDENCB~W ANTON  INJUBT. 

Where  Oie  undisputed  evidence  showed  that 
defendant  was  using  the  sidewalk  In  front  of 
his  premises  only  temporarily  to  transport  cot- 
ton seed  meal  from  araya  mto  bia  store  and 
there  was  conflicting  evidence  as  to  whether  all 
of  the  meal  whidi  sifted  out  while  being  trans- 
ported had  been  swept  from  the  walk,  there  was 
no  evidence  to  support  a  recovery  for  wanton  In- 
Jury  to  a  pedestnan  who  slipped  and  fell  on 
the  walk. 

[Ed.  Note.— For  other  cases,  ses  Municipal 
Corporations.  Cent  Dig.  S  1739.] 

5.  TbIAL  «S>^(4)— lN8TBU01I0ir»-APFIJ0A- 

BiLiTT  TO  Evidence. 
In  an  action  for  injnriea  to  a  itedeatrlan 
which  she  alleged  resulted  from  the  abottlng 
owner's  negligence  In  permitting  cotton  seed 
meal  to  remain  on  the  sidewalk,  a  requested 
charge  that  if  plaintiff  was  injured  because  of 
meal  deposited  on  the  sidewalk  by  defendant's 
employes  while  trucking  cotton  seed  meal  over 
the  walk,  and  she  was  not  negligent  she  is  en- 
titled to  recover  was  properly  refused,  as  an- 
thoriziiig  a  recovery  wlutout  regard  to  negligence 
of  the  defendant 

[Ed.  Note.— For  othor  easea,  see  Trial.  Gent 
Dfg.  if  613.  616.3 

6.  Appeal  and  Ebbob  «=>216^)— Pbesbntino 
Questions  Below  —  MmjCADnia  Inbtbvo- 
TioNs— Request  fob  Fulisb  Inbtbuohoi^ 
"Appabent." 

In  an  action  against  an  abutting  property 
owner  for  injury  caused  by  plaintiff  falling  on 
the  sidewalk,  the  giving  of  a  requested  charge 
on  contributory  negligence  wbich  failed  to  state 
knowledge  or  notice  to  the  plaintiff  of  the  slip- 
pery condition  of  the  walk,  but  did  state  that 
such  condition  must  have  been  open  and  appar- 
ent to  plaintiff,  was  not  reversibto  error,  since 
one  definition  of  "apparent"  is  clear  or  manifest 
to  the  understanding;  plain,  evident,  obvious, 
known,  and,  if  the  mstruction  was  misleading, 
plaintiff  eogld  have  asked  an  explanatory  charge. 

lEd.  ffote.— For  other  cases,  see  Tri^a.  Cent 
Dig.  I  627. 

For  other  definitions,  see  Words  and  Etirases. 
First  and  Second  Series,  Apparent] 

7.  Appeal  and  Ebbob  ^»1052(6)— Habmless 
Ebbob— Admission  oe  Evidence — Effect  or 
Vebdict. 

Error  relating  to  evidence  as  to  the  extent 
of  plaintiff's  injuries  is  harmless,  where  the 
jury  found  for  defendant  and  awarded  no  dam- 
ages whatever. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  4176.] 

8.  Evn>ENOB  «=9l26(l)— Bes  Oestjs— State- 
vent  OF  PEBSON  INJUKED. 

In  en  action  against  an  abutting  property 
ovrner  for  injuries  caused  by  a  fall  on  the  side* 
walk,  testimony  that  after  plaintiff  had  fallen 
and  a  young  man  from  tbe  store  came  out  and 
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helped  ber  up  she  stated  to  him,  "This  is  so 
dangerous,"  was  not  part  of  the  res  gests. 

[Ed.  Note.~-For  other  cases,  see  Evidence, 
Cent.  Dig.  |  372.] 

Appeal  from  Law  and  Bqalty  Ooort,  Lee 
Coanty;  Lum  Dnke,  Jud^. 

Action  by  Maud  Walker  against  John 
Smith,  T,  Judgment  for  the  defendant,  and 
plaintiff  appeals.  Affirmed. 

Snlt  by  appellant  (plaintiff  In  court  below) 
against  the  defendant  for  recovery  of  damag- 
es sustained  by  her  In  a  fall  on  the  sidewalk 
In  front  of  defendant's  mercantile  store,  or 
warehouse,  In  the  dty  of  Ope  Ilka.  Jury  and 
verdict  for  the  defendant 

Oonnt  1  alleged,  in  snbstance,  that  the 
plaintiff  was  walking  along  the  sidewalk,  and 
when  In  front  of  said  warehouse  she  slipped 
and  fell,  the  fall  being  caused  by  a  quantity 
of  cotton  seed  meal  spilled  there  and  causing 
the  damp  walk  to  be  slippery  and  dangerous 
to  pedestrians.  Plaintiff  alleged  that  on  ac- 
count of  such  dangerous  condition  of  the 
sidewalk  she  slipped  and  fell  with  such  vio- 
lence as  to  break  her  elbow  and  permanently 
Injure  her  arm,  causing  her  to  suffer  much 
pain.  It  Is  averred  that  said  Injuries  were 
proximately  caused  by  the  negligence  at  the 
defendant  In  causing  or  permitting  the  cot- 
ton seed  meal  to  be  and  remain  on  the  side- 
walk, thereby  rendering  It  unsafe  for  pedes- 
trians. 

Count  2,  added  by  amendment,  merely  set 
up  a  negligent  use  of  the  sidewalk  In  a  gen- 
eral way  by  the  defendant,  omitting  the  de- 
tails set  out  in  count  1.  Count  3  chai^d 
that  "the  defendant  so  negligently  used  the 
said  sidewalk  as  to  cause  the  plaintiff  to 
fall,"  etc.,  and  concluded  with  the  following 
averment: 

'TThat  her  said  injuries  were  proximately  caus- 
ed by  the  willful,  wanton,  or  intentional  negli- 
gence of  the  defendant,  his  servants,  agents,  or 
employes  in  so  willfully,  wantonly,  or  intention- 
ally using  said  sidewalk  as  to  cause  the  same  to 
be  and  become  dangerous." 

The  defendant  interposed  pleas  of  contrib- 
utory negligence  2,  3  and  A,  each  setting  up. 
In  substance,  practically  the  same  tiling,  to 
the  effect  that  at  thei  time  plaintiff  was  In- 
jured she  was  walking  along  the  sidewalk  in 
front  of  defendant's  place  of  business,  which 
sidewalk  was  12  feet  wide  and  over  which 
an  awning  was  extended;  a  slight  rain  had 
fallen,  causing  the  margin  of  the  walk  to  be- 
come damp  for  a  space  of  about  2  feet ;  that 
ample  space,  to  wit  about  10  feet,  was  lef^ 
dry  and  free  from  the  wet  cotton  seed  meal, 
upon  which  plaintiff  could  have  walked  in 
safety ;  that  the  condition  of  the  walk  "was 
open  and  patent  to  plaintiff,  and  she  saw 
such  condition" ;  and  in  another  plea  alleg- 
ing in  addition  that  she  knew  and  appreciat- 
ed the  danger  of  walking  on  the  wet  pave- 
ment without  taking  due  care,  but  she  never- 
theless chose  to  walk  along  the  narrow  mar- 
gin of  the  sidewalk  which  was  damp  and 
slippery.  Demurrers  to  these  pleas  were 
overruled. 


The  following  diarges  were  refosed  to  Uie 
plaintiff: 

"(3)  If  the  iury  believe  from  the  evidence 
that  Mrs.  Walter  fell  and  was  injured  because 
of  dust  or  cotton  seed  meal  deposited  on  the 
sidewalk  by  detoidant's  employes  while  trucking 
cotton  seed  meal  over  said  sidewalk,  and  she 
waa  not  negligent  in  traveling  over  said  side- 
walk, Blie  is  entitled  to  recover." 

(A)  "The  court  charges  the  jury  that  the 
plea  of  contributory  n^igenee  is  not  proven 
in  this  case." 

The  following  charges  were  glvoi  at  the 
request  oC  defendant: 

"(1)  If  the  jury  believe  from  the  evidence 
that  the  defendant's  storing  room  abutted  the 
sidewalk,  and  that  there  was  no  other  way  of 
transporting  goods  from  the  drays  into  the 
warehouse,  and  If  the  jury  l>e]ieve  from  the 
evidence  that  the  defendant  was  conducting  said 
storage  room  and  storing  goods  in  it  for  mer- 
cantile purposes,  then  the  jury  is  chained  that 
the  defradant  bad  a  right  to  truck  the  cotton 
seed  meal  from  his  dray  over  said  sidewalk  into 
his  storage  room.  If  not  more  than  a  reasonable 
time  was  consumed  in  trucking  said  meal  across 
said  sidewalk,  and  if  the  trucking  was  done  in 
a  reasonably  pmdent  way." 

"(4)  Tba  jury  is  charged  tiiat  the  owner  of  a 
storehouse  or  a  storing  room  abutting  on  a 
sidewalk  In  a  town  or  city  is,  under  toe  law, 
entitled  to  the  temporary  use  of  the  sidewalk  In 
front  of  his  store,  provided  he  consume  no  more 
than  reasonable  time  in  the  moving  of  such  mer- 
chandise across  the  sidewalk  into  such  store- 
house." 

"(8)  The  jury  is  charged  that  whilst  a  pedes- 
trian has  a  right  to  toe  entire  width  of  the 
sidewalk  to  walk  upon,  yet  if  the  jury  find  from 
the  evidence  tliat  a  part  of  toe  sidewalk  In  this 
instance  waa  wet  and  slippery,  and  this  condi- 
tion was  open  and  apparent  to  the  plaintiff, 
and  if  a  greater  part  of  it,  about  10  feet  in  width 
of  the  sidewalk  and  running  the  full  front  of 
the  building,  was  dry  and  safe  for  pedestrians, 
it  was  the  duty  of  the  plaintiff  to  select  the  dry 
and  safe  portion  of  said  sidewaUc  to  walk  npon, 
and  if  she  negligently  selected  the  wet  and  slip- 
pery part  to  walk  on,  and  such  selection  and 
walking  upon  said  slippery  part  proximately 
contributed  to  the  injury  of  the  plaintifC.  then 
the  plaintiff  cannot  recover  In  this  suit" 

"(E)  The  jury  is  charged  that  no  wanton, 
willful,  or  intentional  misconduct  has  been 
shown  on  the  part  of  the  defendant  in  this 
case." 

James  W.  Strother,  of  Dadevllle,  and  Dlck- 
instm  &  Dickinson,  of  Opellka,  for  appellant. 
R.  B.  Barnes  and  N.  D.  Denson  &  Sons»  all  at 
OpeUka,  for  appellee. 

GABDNER,  J.  [1]  It  la  insisted  by  coun- 
sel for  appellant  that  pedestrians  have  the 
right  to  the  use  of  the  public  streets,  and 
that  this  right  extends  to  the  entire  width 
thereof  (City  Council  of  Montgomery  v.  Reese, 
146  Ala.  410,  40  South.  760;  Am.  Bolt  Co.  v. 
FenneU,  168  Ala.  484,  48  South.  97),  and  that 
they  attempt  to  limit  or  restrict  plaintiff  to 
the  use  of  only  a  portion  of  the  sidewalk. 
The  general  rule  Is  well  recognized  and  in- 
deed conceded  by  counsel  for  appellee.  This 
rule  is  subject,  however,  to  certain  reas<Hi- 
able  and  necessary  limitations,  among  them 
the  right  of  an  abutting  property  owner  t» 
use  the  sidewalk  In  front  of  his  premises 
when  reasonably  necessary  for  the  purpose 
of  loading  or  unloading  his  goods  and  mer- 
chandise. Speaking  to  this  questlop,  the  So- 
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preme  Conrt  of  Illinois  in  Garibaldi  t.  O'Con- 
nor, 210  UL  284,  71  N.  B.  879.  66  li.  B.  A.  78, 
said: 

"Abutters  upon  a  public  street  may  use  the 
sidewalk  in  front  of  their  premiBes  for  the  pur- 
pose ttt  loadius  and  unloading  goods,  merchan- 
dise, or  other  like  articles  In  which  they  may  deal 
or  use ;  but  the  sidewalks  belong  to  the  public, 
and  the  public  primarily  have  the  ri^t  to  the 
free  and  miobetmeted  use  thweof,  subject  to 
reasonable  and  necessary  Itmitatltais.  one  of 
which  ia  the  right  of  an  abutting  property  owner 
to  temporarily  obatrnct  the  walk  by  loading  or 
unloading  goods,  wares,  or  merchandise  when 
such  obstruction  is  reasonably  necessary.  Such 
obstruction  must,  however,  be  both  reasonable 
as  to  the  necessity  therefor,  and  temporary  in 
point  of  time.  The  prior  and  superior  right  of 
passage  Is  possessed  by  the  public." 

See,  also,  Flynn  v.  Taylor,  127  N.  T.  596, 
28  N.  B.  418, 14  U  B.  A.  666,  and  cases  dted 
In  note  thereto ;  Welsh  t,  Wilson,  101  N.  T. 
254,  4  N.  E.  633,  54  Am.  Bep.  60S;  Rlseman 
T.  Hayden,  86  Neb.  610,  126  N.  W.  288,  29  L. 
B.  A.  (N.  S.)  707;  Kelly  v.  Otterstedt,  80 
App.  Dir.  898,  80  N.  Y.  Snpp.  1008;  28  Cyc. 
864. 

[21  The  pleas  In  efTect  InToke  the  principle 
Uiat  one,  althon^h  In  the  exercise  of  a  rl^t 
as  a  pedestrian  upon  a  public  street,  and  al- 
though such  pedestrian  has  the  right  to  as- 
sume that  the  streets  are  In  proper  condition 
fior  public  travel  and  ia  not  required  to  be 
on  the  lookout  for  obstructions,  may  never- 
theless be  gull^  of  contributory  negUg^ce 
if  while  walking  on  the  street  he  sees  8n<A 
defect  and  with  a  knowledge  of  the  danger- 
ous c(mdltion  walks  thereon  rather  than  to 
dioose  a  safe  way  which  is  equally  open  and 
obvious.  Mayor,  etc,  v.  Tayloe,  105  Ala. 
170,  16  South.  576;  Bfayor,  etc.,  v.  Starr, 
112  Ala.  98,  20  South.  424 ;  Lord  v.  Olty  of 
MoUle,  113  Ala.  S60,  21  South.  366;  City  of 
Mobile  T.  Shaw,  149  Ala.  599,  43  South.  94; 
Osborne  v.  Ala.  Steel  Co.,  135  Ala.  S71,  33 
South.  687;  note  to  Lemer  r.  Philadelphia, 
21  li.  R  A.  (N.  S.)  660,  677.  We  are  of  the 
opinion  that  the  pleas  were  not  subject  to 
the  demurrers  Interposed. 

[3]  It  is  further  urged,  howevra,  that  count 
8  sought  recovery  for  wanton  injury,  and 
that  as  the  pleas  of  contributory>  negligence 
were  Interposed  to  each  of  the  said  counts, 
they  presented  no  answer  to  count  3,  and  the 
demnrrer  taking  this  point  should  have  been 
sustained,  ^e  sufficiency  of  said  count  as 
one  seeking  recovery  as  for  willful  or  wanton 
injury  may  be  questioned.  B.  B.  Ih  &  P.  Co. 
r.  Brown,  160  Ala.  327,  43  South.  342.  This, 
however,  we  need  not  determine,  for  the  fol- 
lowing reason:  The  undisputed  evidence 
shows  that  defendant  had  temporarily  used 
the  sidewalk  In  transporting  some  cotton 
seed  meal  from  his  drays  to  the  storeroom 
on  the  morning  the  plalntUf  received  her  In- 
juries, and  that  this  was  the  only  method  by 
which  the  goods  could  be  placed  In  the  store- 
room. It  therefore  appears  without  conflict 
that  the  defendant  made  use  of  the  sidewalk 
<mly  t^porarlly,  and  that  such  use  was  rea- 
aonably  necessary.  The  cmly  cause  of  action 


upon  which  plaintiff  coold  Insist,  therefore, 
was  the  alleged  negligence  of  the  defendant 
in  permitting  some  of  the  escaped  meal  to 
remain  on  the  pavement  while  the  sidewalk 
was  wet 

[4]  The  defendant  insisted  that  In  handling 
cotton  seed  meal  some  of  It  would  necessarily 
sift  through  and  onto  the  floor  or  walk,  but 
that  after  the  storage  of  the  meal  the  walk 
had  been  swept  and  that  the  dampness  com- 
plained of  extended  only  about  2  feet  from 
the  edge  of  the  walk.  Plaintiff's  evidence 
tended  to  show,  however,  that  the  entire 
waUc  was  damp,  and  that  there  was  some 
meal  scattered  on  its  entire  width  in  front 
of  the  store,  which  caused  a  slippery  condi- 
tion resulting  In  her  foil  thereon.  We  are 
of  the  opinion,  and  the  trial  court  so  charged 
the  Jury,  that  there  was  no  evidence  upon 
which  to  rest  a  Recovery  as  for  wanton  in- 
jury. Such  being  our  oonclaslon,  if  the  as- 
signment of  demurrer  above  referred  to 
should  be  conceded  for  the  purposes  ot  this 
case  only  to  be  well  taken,  the  error  was 
clearly  one  without  injury,  tioA  one  on  whidi 
no  reversal  could  be  rested. 

[S]  Charge  3,  refused  to  plaintiff,  would 
authorize  a  recovery  without  regard  to  the 
question  of  negligence  on  the  part  of  the  de- 
fendant, and  was  well  refused. 

Plaintiff  requested  the  affirmative  charge 
on  the  plea  of  contributory  negligence.  After 
a  full  examlnati<m  of  the  record,  we  are  of 
the  opinion  that  the  evidence  was  sufficient 
for  the  submission  of  that  Issue  to  the  Jury. 

The  obai^es  given  at  the  request  of  the  de- 
fendant recognize  in  varying  language  the 
principle  above  stated  in  reference  to  the 
right  of  an  abutting  property  owner  to  the 
temporary  use  of  the  sidewalk  when  reason- 
ably necessary  for  the  transtwrtatlon  of  his 
gooda  In  the  giving  of  these  charges  we 
find  no  reversible  error. 

[6]  Charge  8,  given  at  defendant's  request, 
deals  with  the  question  of  contributory  neg- 
ligence, and  It  is  insisted  by  counsel  that  the 
charge  is  faulty  In  failing  to  state  the  knowl- 
edge or  notice  to  plaintiff  of  the  slippery 
condition  of  the  walk.  The  charge  uses  the 
language:  "And  this  condition  was  open  and 
apparent  to  the  plaintiff."  Among  other  def- 
initions of  the  word  "apparent"  found  In 
Webster's  International  Dictionary  is  the  fol- 
lowing: "Clear  or  manifest  to  the  under- 
standing; plain,  evident,  obvious,  known." 
It  may  be  that  the  use  of  the  word  In  the 
charge  was  misleading,  but  if  it  be  conceded 
that  the  charge  had  misleading  tendencies,  It 
was  <^n  to  the  plaintiff  to  have  asked  an 
explanatory  charge  in  answer  thereto.  There 
was  no  reversible  error  in  giving  said  charge. 

[7]  We  do  not  deem  it  necessary  to  sep- 
arately treat  other  assignments  of  error  deal- 
ing with  the  question  of  evidence.  Some  of 
them  relate  to  the  extent  of  the  Isjory  suf- 
fered by  the  plaintiff,  as  to  whether  her  arm 
is  permanently  injnred,  and  questions  at  like 
character.  ^  . 
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The  iuTj  returned  a  rerdlct  for  the  de- 
fendant and  plaintiff  -was  awarded  no  dam- 
ages whatever.  We  are  unable  to  see  where 
anr  rererslble  error  conld  be  rested  on  tbeae 

questloDS. 

[I]  Plalntur  testifled  that  after  she  had 
fallen  a  yonng  man  seated  inside  the  store 
came  ont  and  helped  her  np,  bmsbing  the 
meal  off  her  dress,  and  that  she  stated  to 
him  at  the  time,  "This  is  so  dangerons." 
This  testimony  was  exclcded  hj  the  conrt, 
and  we  are  clear  to  the  rlew  that  the  above 
quoted  remark  was  not  a  part  of  the  res 
gests  and  ita  exdoaion  did  not  omstltiite 
error. 

The  other  qnestions  presented  hy  the  as- 
signments of  error  have  been  by  ns  carefully 
considered.  They  present  nothing  calling  for 
separate  treatment,  however.  After  full  con- 
sideration of  the  record,  we  find  no  reversible 
error,  and  the  judgment  of  the  lower  court 
la  accordingly  affirmed. 

Affirmed. 

ANDERSON,  a  and  McCLELLAN  and 
SATBX^  JJ.,  concur. 

099  Ala.  aii 

MOUI/rON  T.  STATE.   (8  Mr.  26&) 
(SuprenM  Court  of  Alabama.    Peb.  IS,  1917.) 

1.  Gbiuinal  Law  ^9723(5)— AaanHERT  or 

SoLioiTOB— Race  Pbejudice. 
In  a  proaecnticHi  for  mnrder,  Btatement  of 
solicitor,  'If  you  do  not  hang  this  negro,  you 
will  have  a  similar  crime  !n  this  county  in  six 
months,**  was  Improper  and  prejudicial,  being  an 
appeal  to  race  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Gent  Dig.  S  167&1 

Z  Cbiuihai.  Law  «=»730(1^— Iupbofbb  Bb- 
kabkb  bt  soucjtob  —  cobbection  bt 
Gbabox. 

In  a  prosecution  for  murder,  solicitor's  re- 
marks in  nis  opening  argument,  "If  you  do  not 
hang  this  negro,  you  will  have  a  similar  crime 
in  tnis  oonnty  in  six  months,"  held  not  cured  by 
a  Inter  charge,  to  effect  that  jury  were  not  to 
consider  remarlis  (or  state  in  reference  to  white 
and  black  races,  although  It  would  not  arouse 
passion  of  ordinary  intelligent  persons. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law.  Gent.  Dig.  1  1093.] 

3.  CaiuinAL  Law  ^>1166V&(12)— Afful  Ann 
KBBoa— Pbbjudiciax.  Bbmabks  zk  Chabqk 

BT  Court. 

In  a  prosecution  for  murder,  opening  re- 
marks in  charge.  "For  the  first  time  in  the  his- 
tory of  this  court  since  the  appointment  of  an 
official  stenographer,  so  far  aa  I  am  advised,  the 
judge  of  the  court  has  been  requested  to  ren- 
der his  charge  to  the  Jury  in  wnting,"  held  re- 
versible error,  being  a  reflection  on  defendant, 
who  under  Code  1907,  S  &3C3,  was  entitled  to  a 
written  charge. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Cent  Dig.  {  3125.] 

McClellan,  J.,  dissenting. 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Andrew  Moulton.  alias,  was  tried  for  mor* 
der.  and  be  appeals.  Berersed  and  re- 
manded. 


'    Rnshton,  WlUlams  ft  Orenabaw  and  BrA- 
I  with  ft  Davison,  all  of  MoDtgomery,  for  ■^ 
pellant  W.  K  MartlOt  Atty.  GeiL,  and  Br- 
weU  G.  Davia,  Asst  Atty.  Gen.,  for  the  Btitt 

i 

FEB  CUBIAM.   The  brief  for  deftndait 
,  appellant,  complains  of  other  things  that  «^ 
curred  during  the  trial,  but  only  two  eIce^ 
tlons  were  reserved,  and  upon  these  the  fcto 
of  the  appeal  must  depend. 

L  Defendant  was  tried  on  June  13,  1913, 
for  the  mnrder  of  a  white  man  whom  he  bs*: 
killed  on  the  first  day  of  the  same  montl!. 
The  assistant  solicitor,  in  the  coarse  <d  Ui 
!  opening  argument  for  the  prosecatlon.  Hid 
:  to  the  Jury: 

"If  you  do  not  bang  this  negro,  you  will  btf 
a  simuar  crime  in  this  county  in  six  moolbs.* 
Defendant's  objection  was  overraled. 
whereupon,  after  duly  exciting,  he  mored 
the  court  to  instruct  the  Jury  to  disregard  Use 
said  remark;  but  the  court  OTermled  tlu 
motion,  whereupon  tlie  defendant  afain  dolr 
and  legally  excepted.  The  assistant  scdldtor, 
in  his  argument  to  the  Jury,  made  also  tbe 
following  statement: 

"Unless  you  hang  this  negro,  our  whits  peo- 
ple living  out  Id  the  countn  wm't  be  sale;  to 
let  such  crimes  go  unpunlsned  will  canu  riott 

in  our  land." 

Defendant  objected  to  this  remaric,  and  Oe 
court  sustained  the  injection,  nie  UU  cf  ci- 
ceptlons  then  makes  the  fcMlowlns  redtai: 
'  "During  the  dosing  argument  of  special  cdqu- 
Bel  representing  the  state,  said  counsel  mtAt 
the  following  statement  to  the  jury  in  replr  to 
certain  remarks  made  by  defendant's  counsel  in 
his  address  to  the  jury:  *I  hope  to  God  the  di> 
will  never  come  in  this  country  when  the  betl 
of  the  Ethiopian  wilt  be  on  the  neck  of  tlx 
Caucasian.'  And  further  said  that  the  de- 
fendant should  not  be  convicted  unkis  the 
Jury  was  convinced  to  a  moral  certainty  tint 
the  defendant  was  guilty.* " 

It  does  not  aK>ear  that  defendant's  cound 
or  the  court  took  any  notice  of  the  remsiki 
shown  by  the  excerpt  ^m  tiie  bill  of  o- 
ceptlons  stated  last  abova   In  bis  senenl 

,  oral  cbarfe  to  the  jury  the  trial  Judffe  said  to 

I  them: 

"In  the  first  place  I  charge  you  that  tbe 
'  arguments  of  counsel  are  not  evidence  in  tlus 
i  case,  and  should  be  cMuddered  by  you  meNly  u 
I  explaining  the  evidence  so  as  to  enable  you  t» 
reach  a  fair  and  impartial  verdict.   I,  therefore, 
I  exclude  from  your  consideratlcMi  the  several  it- 
■  marks  made  by  tbe  acdicitor  for  the  sute 
reference  to  the  white  and  black  races^  as  I  do 
not  think  tiiey  will  help  you  in  the  conriden* 
tion  of  the  e^dence,  although  they  are  not  of 
such  a  character  as  would  tend  to  inflame  or 
arouse  the  passions  of  any  ordinarily  intellisest 
person." 

[1 , 2]  Dissociated  from  other  pecnllar  fea- 
tures of  the  trial  which,  to  use  the  langasgv 
of  the  decision  in  BlrmlDgham  Bailway  t. 
Gonzalez,  183  Ala.  273,  287,  61  South.  80,  8i 
(Ann.  Gas.  1916A,  S43),  created  "the  general 
atmosphere  of  the  case,"  the  court  would 
not  be  inclined  to  attach  importance  to  tbit 
remark  of  the  assistant  sc^dtor  as  to  wbidi 
tbe  trial  court's  ruling  necessitated  an  excep- 


>Por  othn  eaimi  eee  same  topic  and  KfllT-NUHBBR  la  all  Kv-Numbersd  Dlgstte  and  I>d«s« 
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tiott  by  the  defendant  In  a  dUFer«it  at- 
mosphere  tbe  reference  to  d^endant  as  a 
negro  and  the  statement  that,  unless  the  de- 
fendant flboold  be  hanged,  tbe  county  wonld 
have  a  similar  crime  in  six  months  might  be 
permitted  to  pass  as  belonging  to  that  class 
of  hasty  or  exaggerated  statements  of  opin- 
ion, not  facts,  counsel  often  make  In  the  heat 
of  debate,  which  do  not,  and  are  not  expected 
to,  become  factors  In  tbe  formulation  of  the 
Terdict,  and  which,  while  improper,  are  u an- 
ally rained  tft  their  tme  worth.  Cross  t. 
State,  68  Ala.  4S1  But,  lof^g  to  tbe  whole 
record  as  it  stood  at  the  time  wb«i  this  «x- 
ceptioa  was  reserved,  considering  that  in  tbe 
evidence,  even  in  that  Introduced  by  tbe  pro»- 
ecQtlon,  there  was  a  strong  tendency  toward 
tlie  establishment  of  a  state  of  facts  more  fa- 
vorable to  defoidant  than  that  indicated  by 
tbe  Jniy'B  finding,  cfmsidering  tbe  genera} 
cradHlcMis  surrounding  tbe  trial,  all  which 
bad  before  that  appeared  In  His  cause,  aiul 
tbe  menace  of  It  all  to  a  calm  and  dlspas- 
slonate  application  of  a  Just  and  humane 
law,  the  court  is  of  opinion  that  the  matter 
here  brought  into  review  inv(dved  an  appeal 
to  race  prejudice,  and  should  have  been  so 
recognized  and  treated  at  tbe  time  of  the 
ruling  upon  it,  and,  not  <m\y  so,  but  the  in> 
nately  evU  capacity  and  tendency  of  tbe  argu- 
ment were  in  short  order  practically  demon- 
strated by  other  breaches  of  the  privil^e  of 
argument  of  an  even  more  obviously  harmful 
character.  Authority  for  the  holding  that 
the  judgm^t  should  be  reversed  on  this  ex- 
ception may  be  found  In  TannehiU  v.  State, 
199  Ala.  SI,  48  South.  662,  where  many  cases 
are  dted ;  in  James  v.  State,  170  Ala.  72,  64 
South.  494,  where  tbe  conviction  was  revers- 
ed because  the  solicitor  had  said  to  the  Jury 
that,  "If  the  negro  was  taken  out  of  court, 
there  would  not  be  much  left";  In  Simmons 
V.  State  (App.)  71  South.  979*  where  tbe 
Court  of  Appeals  reversed  the  judgment  be- 
cause the  solicitor  bad  said,  "Yon  must  deal 
with  a  negro  In  the  light  of  the  fact  that  be 
is  a  negro,"  etc.,  the  court  saying,  "The  fact 
that  the  defendant  was  of  tbe  negro  race  did 
not  deprive  him  of  the  equal  protection  of  the 
law,  or  necessarily  discredit  bis  testimony, 
and  should  not  have  been  used  iui  argument 
as  a  means  of  arraying  tbe  prejudices  of  the 
jury  against  him;"  and  in  Taylor  v.  State, 
BO  Tex.  Cr.  R.  590,  100  S.  W.  393 ;  State  v. 
Jones,  127  La.  694,  53  South.  959;  State  v. 
Lee.  130  La.  477,  58  South.  155;  Hampton 
T.  State,  88  Miss.  267,  40  South.  545, 117  Am. 
St.  Rep.  740;  Harris  v.  State,  96  Mtss.  379, 
60  South.  626;  Hardaway  v.  State,  99  Miss. 
223,  54  South.  833,  Ann.  Caa,  1913D,  1166; 
Conim  V.  State,  100  Miss.  435,  56  South.  527; 
Vickers  v.  U.  S.,  1  Okl.  Cr.  R.  462,  98  Pac 
467;  State  v.  Cook,  132  Mo.  App.  167,  112 
S.  W.  710:  Battle  v.  U.  S.,  209  U.  S.  36,  28 
Sup.  Ct.  422,  52  L.  Ed.  670. 

True  It  is  that  the  court  in  its  general  oral 
charge  to  the  Jury  seems  to  have  recognized 
tbe  capadt?  for  harm  contained  in  tbe  cumu- 


lative aroeals  to  prejudice  shown  by  the  bill 
of  exceptions,  but  this  court  has  not  ap* 
proved  as  altogether  effectual  the  method  of 
treating  definite  error  by  subsequ«it  mere 
general  statements  of  exclusion.  Vamon  v. 
Nabors,  189  Ala.  464,  66  South.  6^.  It  Is  to 
be  noted  also  that  the  court's  remedial  re- 
marks to  the  jury,  while  eipre^ed  in  gen- 
eral terms,  minimized  rather  than  reproved 
the  arguments  in  whidi  counsel  bad  indulged, 
whereas  this  court  has  held  even  in  dvll  cas- 
es that  where  improper,  though  not  incurable, 
suggestions  may  have  fallen  upcm  fruitful 
ground,  the  effort  of  the  trial  court  should  be 
by  specific,  dear,  and  emphatic  Instruction,  to 
reprobate  the  argument  and  set  tbe  jury  on 
the  way  to  a  pr<^r  verdict  Wolffe  v.  Mln- 
nis,  74  Ala.  386.  This  court  in  TannebUl  v. 
State,  supra,  observed  that  courts  In  otber  ju- 
risdictions had  held,  on  what  seemed  to  be 
good  reason,  that  an  appeal  to  race  prejudice 
constitutes  so  eerlous  a  breach  of  the  privi- 
lege of  argument  that  even  the  q;iedflcatly  di- 
rected interference  of  tbe  court  cannot  suffice 
to  nullify  its  prejudicial  effect.  However, 
tbe  court,  going  so  far  only  as  tbe  exigency 
of  that  case  required,  held  merely  that  error 
had  Intervened.  Probably  the  safe  middle 
course  in  all  such  cases — cases  of  appeal  to 
race  prejudice  Included— 4s  indicated  by  the 
following  language  of  the  court  in  Birming- 
ham Railway  v.  Gonzalez,  supra: 

"Each  case  of  this  character  must  be  decided 
aiK>n  its  own  merits.  There  is  no  horizontal 
role  by  which  these  qualities  (the  prejudicial 

aualities  of  improper  remarks  in  argument  to 
le  jury]  can  be  ascertained  in  all  cases.  Much 
will  depend  upon  tbe  issues,  die  parties,  and  the 
general  atmoepbere  of  tbe  particular  case." 

True  it  Is,  also,  that  on  the  occasion  of  the 
next  manifestation  of  tbe  race  Idea  the  court 
did  all  that  It  was  requested  by  the  defend- 
ant to  do,  and  sustained  an  objection,  and 
that  tbe  last  appeal  to  that  bias  (that  in 
which  counsd  expressed  tbe  hope,  hardly  re- 
quired by  any  duty  or  necessity  of  a  situa- 
tion of  which  there  can  be  no  reasonable  fear, 
that  the  bed  of  the  Etblo^ao  might  never 
be  on  the  neck  of  the  Caucasian)  is  extenu- 
ated by  tbe  redtals  of  the  bill  of  exceptions 
that  Ibis  statement  was  made  in  reply  to 
"certain  remarks"  made  by  defendant's  coun- 
sel in  bis  address  to  tbe  jury,  and  by  his  ap- 
parently contemporary  concession  that  de- 
fendant should  not  be  convicted  unless  the 
Jury  were  convinced  to  a  moral  certainty  of 
his  guilt ;  but,  while  It  is  not  easy  in  tbe  dr- 
cumstances  of  this  case  to  conceive  what 
"certain  remarks"  responsible  counsel  could 
have  made  that  required  the  set-off  of  an 
appeal  to  race  prejudice  (certainly  defendant 
had  no  such  appeal)  and  while  the  court 
in  a  case  of  this  diaraeter  is  interested  In 
knowing  the  real  means  by  which  tbe  convlo- 
tlon  Is  procured  rather  than  In  the  effect  of 
the  perfunctory  concession  of  a  legal  truism, 
it  has  not  referred  to  elth^  or  both  of  these 
later  statements  by  counsel  as  constituting 
reviewable  or  reversible  error  in  tbe  aturaee 
Digitized  by  VjOOQ  Ic 


466 


74  SODTHEBN  BEPOBTEB 


of  a  motion  for  a  new  trial — tmch  motions  In 
criminal  cases  have  been  made  reviewable 
b7  the  statute  (Gode^  {  2848,  as  amended  by 
the  act  of  September  22,  191S ;  Acts,  p.  122) 
— bnt  only  as  evldeDclng  and  Illustrating  the 
probable  prejudicial  effect  of  Uie  court's  rul- 
ing on  the  matter  reserved  for  review  by  de- 
fendant's first  exception  taken  In  the  court 
below.  The  court  holds,  therefore,  upon  due 
consideration  of  all  the  facts  in  this  case,  that 
for  the  ruling  cai  the  solicitor's  argument  the 
judgment  of  conviction  must  be  reversed. 

[3]  2.  The  bill  of  exceptions  shows  in  the 
next  place  that  defendant  required  that  the 
Judge  should  charge  the  Jury  in  writing  as  pro- 
vided by  section  6S63  of  the  Code;  that  the 
evldraice  and  the  arguments  of  counsel  were 
finished  about  7  p.  m. ;  that  at  10 :30  p.  m., 
the  Judge  was  ready  and  did  at  that  time 
read  his  diarge,  the  opening  paragraph  of 
which  was  as  follows : 

"For  the  first  time  in  the  hittory  of  this  court 
ainoa  the  appointment  of  an  omoial  stenogra- 
pher so  far  a»  I  am  aioised^  we  ittdfffl  of  the 
oourt  has  teen  regitested  to  render  Jus  oAwj/e 
to  the  jury  in  writmg.  This  Is  a  privil^%  which 
the  law  gives,  but  .whether  I  will  be  able  to 
make  the  law  in  this  case  more  plain  to  yon  in 
a  written  charge  than  I  could  by  minutely  ex- 
plaining it  to  you  orally  it  matters  not*' 

Defendant  duly  excepted  to  that  part  of  the 
foregoing  which  we  have  written  In  Italics, 
and  the  subject-matter  of  this  exception  is 
urged  for  error.  In  the  matter  of  exceptions 
to  casual  remarks  by  the  court  which  lay 
down  no  pn^sltion  of  law  for  the  guidance 
of  the  Jury  nor  give  intlmaOon  of  opinion  as 
to  any  controverted  question  of  material  fact. 
It  seems  that  the  burden  rests  upon  the  ap- 
pellant to  show  probable  Injury  as  a  condltlcHi 
of  reversaL  Phillips  v.  Beeoe,  16  Ala.  720; 
Melnaka  v.  State,  55  Ala.  47;  Campbell  t. 
State,  55  Ala.  80.  In  Griffin  v.  State;  90  Ala. 
596,  8  South.  670,  the  court  said: 

"Any  statement  by  the  court,  however  unin- 
tentfoDsl,  made  in  the  presence  of  the  jury,  cal- 
culated to  contn^  the  jury  in  its  consideration 
of  the  weight  to  be  ^ven  to  testimony,  will 
work  a  reversal,  unless  it  be  clearly  shown  that 
such  remarks  have  been  exiilained  and  excluded 
from  them.  It  may  be  thought  that  the  criti- 
cism of  the  coart  is  too  reatricted  and  tedinical ; 
but  the  principle  involved  is  of  such  paramount 
importance  it  would  be  dangeroua  to  permit  the 
least  infringement  of  the  rule  to  pass  without 
correction.  Hie  separate  province  of  the  court 
and  of  the  jury  must  be  jealously  guarded,  care- 
fully recognized  and  preserved.  It  is  an  'anchor 
sure  and  steadfast'  to  protect  those  on  trial 
tor  a  violation  of  law,  and  to  restrain  the  courts 
from  the  exercise  of  undue  influence  upcm  the 
Juries,  to  whom  is  committed  the  important  and 
exdnidve  right  of  weighing  the  evidence." 

Hie  statement  made  by  the  Judge  and  now 
in  question  lays  down  no  proposition  of  law, 
nor  does  it  state  or  Intimate  any  opinion  as 
to  any  spedflc  Issue  of  controverted  fact, 
but  It  was  deliberately  addressed  to  the  Jury, 
and  defendant  contends  that  its  only  possible 
purpose  and  tendency  was  to  reflect  upon  the 
defense,  or,  more  accurately  (q;>eaklug,  upon 
counsel's  conduct  of  the  defense,  court 
here  agrees  that  the  remark  should  not  have 


been  made,  and,  considering  the  case  ai 
presented  uptm  the  whole  record,  conslderins. 
to  recur  to  Birmingham  Ballway  t.  Gonzakt. 
supra,  its  "general  atmospberei**  fbmt  tl» 
trial  court  In  making  It  to  the  Jnry,  thai 
deliberately,  committed  reversible  error.  If 
a  Judgment  of  error  at  this  point  depcmded 
upon  a  finding  that  the  trial  court  Intended 
or  supposed  that  this  part  of  its  diarge  would 
have  any  effect  on  the  course  or  resnlt  of  the 
trial,  there  would  be  no  hesitatloa  in  our  de- 
nial of  reversible  error ;  but  it  la  matter  of 
common  knowledge  that  Jurors  are  very  sus- 
ceptible to  the  InfluCTce  of  the  presiding 
Judge,  watching  him  with  a  quick  vnderstandr 
ing  of  every  indication  of  opinion,  and  while 
we  are  not  to  be  misled  into  Betting  np  a  too 
exacting  standard  for  trial  Judges,  we  must 
consider  the  subject  of  this  excqitioii  with 
a  view  to  Its  capacity  of  interpretation  as  an 
Index  of  what  the  Judge  thoo^t  of  the  ac- 
cused, his  counsel,  or  his  case.  Indnlgently 
considered.  It  seems  to  have  beea  nothing 
more  than  an  expression  of  irrltatiim  that 
the  request  for  a  written  charge  should  have 
been  made  in  the  conditions  then  and  tbere 
obtaining.    But  the  occasitm  was  charged 
with  grave  responsibility ;  the  expression  of 
the  Judge's  opinion  was  given  In  formal 
diarge  to  the  Jury  and  had  every  appearance 
of  great  deliberation.   It  cannot  be  assumed 
that  the  Jury  gave  It  no  conalderatioiL  At 
best  it  was  erroneous,  and  it  carried  a  sng- 
gestlcm  that  should  have  been  carefully  aroid- 
ed.  It  carried  a  necessary  implication,  a  for- 
cible suggestion,  that  the  priscmer,  or  his 
counsel,  was  engaged  In  a  useless  perConn- 
ance  and  unnecessarily  delaying  the  rspld 
prepress  (rf  the  case  to  a  conclual<HL  It  thus 
reflected  unfavorably  upon  the  merit  of  the 
defense,  though,  perhaps,  not  so  directly  as  to 
fall  within  the  rule  of  Griffin  v.  State,  supra. 
But  the  defendant  had  only  demanded  a  law- 
given  right,  and  it  should  hare  been  conceded 
without  unfavorable  comment.  In  some  Jn- 
risdlctlous  the  appelate  courts  take  the 
view  that  It  Is  Impossible  to  determine  the 
extent  to  whidi  the  rights  of  a  party  may 
have  been  prejudiced  by  the  unfavorable 
suggestions  of  the  trial  Judge,  and  for  that 
reason  reversals  are  ordered  In  such  cases. 
21  Ency.  PL  A  Pr.  991.  The  court  here  finds 
no  need  to  go  that  far  at  this  time;  its  deci- 
sion is  simply  this:  That  the  pert  oi  the 
charge  to  which  exertion  was  reserved  was 
improper,  and  In  the  peculiar  drcumstanees 
of  ttila  case  probably  prejudicial  to  the  d^ 
fendant;  It  may  have  been  highly  prejudl- 
dal.    Therefore  the  court  holds  It  for  re> 
versible  error. 

Berersed  and  remanded.  All  the  Justices 
concur  except  iSsSSLEULAS,      who  dissents. 

McGLBIjLAN,  (dissenting).  I  am  unable 
to  concur  in  the  reversal  of  the  Judgment  on 
the  two  grounds  on  which  the  conclusion  to 
reverse  la  builded.  These  grounds  are  si^  to 
exist  in  tlie  action  ttf  the  trial  court  la  over- 
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TQlin?  an  objection  to  a  statement  made  by 
the  solicitor  in  his  opening  argument  to  the 
jury  and  In  a  statement  made  by  the  trial 
Jndge  in  the  first  sentences  of  hla  written 
charge  to  the  Jury.  It  Is  best  to  take  from 
tfae  bUl  of  ezce^liHis  itself  tbe  redtal  of 
these  matters: 

"Dnring  the  course  of  bis  argument  to  the 
jury,  the  assistant  scdicitor  made  the  following 
statement:  'If  you  do  not  hang  this  negro,  you 
will  have  a  similar  crime  in  this  county  in  six 
months.'  Tile  defendant  duly  and  legally  object- 
ed to  said  remark  ot  the  assistant  solicitor,  but 
the  court  overruled  said  objection,  to  which  ac- 
tion of  the  court  the  defendant  then  and  there 
duly  and  legally  excepted.  The  defendant  also 
moved  the  court  to  instmct  the  Jury  to  disregard 
■aid  remarks,  but  the  ooort  overrulod  said  mo- 
tkm,  and  to  the  actitm  of  tlie  court  in  overrul- 
ixg  said  motion  tba  defendant  then  and  there 
duly  and  kf^lly  exceirted." 

The  other  basis  for  Imputation  of  cnor  Is 
this: 

"Gentlemen  of  the  jury:  For  tbe  first  time  In 
the  history  of  this  court  since  the  appointment 
of  an  official  stenographer,  so  far  as  1  am  ad* 
vised,  the  judge  of  the  court  has  been  requested 
to  render  his  ctiarge  to  the  jury  in  writing." 

Ttda  statement  ot  tbe  solicitor  is  tbe  only 
statement  made  In  argument  to  which  tbe 
defendant  reserved  an  exception  at  tbe  time 
an  adverse  ruling  by  the  court  was  made. 
The  other  objection  interposed  by  tbe  defend- 
ant to  statements  made  by  tbe  soUdtor  in 
his  opening  argument  to  the  Jnry  evoked  a 
ruling  in  favor  of  the  defendant.  There  was 
no  objection  whatever  to  the  statement  at- 
trlbuted  to  special  counsel  when  he  was  mak- 
ing tbe  closing  argument  for  the  state  "In 
reply,"  to  quote  the  bill  of  exceptions,  "to 
certain  remarks  made  by  defendant's  coun- 
sel In  his  address  to  the  jury."  There  was 
no  motion  made  by  the  defendant  at  any 
stage  of  the  case  seeking  to  withdraw  the 
case  from  the  jury  on  account  of  statements 
made  in  argument.  Johnson's  Case,  102  Ala. 
1,  17.  16  South.  90.  No  motion  was  made 
for  a  new  trial,  as  might  have  been  done  un- 
der tbe  new  practice  established  by  tbe  act 
approved  September  22, 1915  (Gen.  Acts  1915, 
p.  722).  It  Is  therefore  manifest  that  error 
to  reverse  can,  under  long  and  universally 
recognized  practice  in  this  state,  be  predi- 
cated alone  of  error  In  one  of  the  two  clear- 
ly deflned  particulars  stated.  In  respect  of 
such  cases  as  this,  this  court  is  an  appellate 
court  only ;  and,  within  its  proper  fanctlon. 
It  can  only  review  and  revise  particular  mat- 
ters efficiently  reserved  for  Its  consideration 
in  the  court  below.  It  is.  In  my  opinion,  a 
complete  departure  from  the  unvarying  prac- 
tice in  this  court  to  introduce  error  Into  the 
action  of  tbe  trial  court  by  reference  to  mat- 
ters not  embraced  within  the  exception,  or 
subsequently,  to  the  ruling,  occurring.  The 
court  has  invariably  presumed  the  absence 
of  error  In  the  trial  court  until  error  was 
shown  on  the  face  of  tbe  record.  It  has  In- 
variably held  that  the  bill  of  exceptions  must 
be  "construed  most  strongly  against  the  par- 
ty esieptliiK,  and  if  it  wlU  admit  of  two 


constructions,  one  of  which  will  reverse,  and 
the  other  support,  tbe  Judgment,  the  latter 
construction  will  be  adopted."  McGehee's 
Case,  52  Ala.  224;  Dickens'  Case,  142  Ala. 
49.  39  South.  14,  110  Am.  St.  Rep.  17 :  Dow- 
ling's  Case,  151  Ala.  131,  44  South.  403. 
It  has  likewise  Invariably  ruled  that  an  ex- 
ertion to  the  argument  of  counsel  that  em- 
braces matter  not  erroneous  cannot  prevail ; 
the  r«ison  being,  obviously,  that  the  court 
will  not  separate  tbe  bad  from  the  good,  to 
the  ead  that  a  judgment  should  be  avoided. 

In  the  first  place,  I  cannot  see  that  the 
statement  with  reference  to  whltA  the  ex- 
ception was  reserved  was  error  at  all.  The 
court  bas  not  so  held  in  this  case  except  by 
giving  a  vitalizing  effect  to  other  statements 
of  counsel,  subsequently  made,  to  which  no 
exception  was  reserved.  There  was  not  in 
the  remark  to  which  the  exception  was  re- 
served the  slightest  appeal  to  race  prejudice. 
To  Interpret  it  to  such  an  effect  Is,  It  seems 
to  me,  rationally  Impossible.  It  was  a  gen- 
eral statement  of  prophetic  opinion,  and  that 
only.  It  asserted  no  fact.  The  only  fact  it 
implied  was  that  this  defoidant  was  a  mem- 
ber of  tbe  negro  race,  a  tact  obvious  to  all 
and  undisputed.  Unless  ft  can  be  said  to  be 
error  to  say  that  one  on  trial  is  a  member 
of  the  negro  race,  then  certainly  the  basis  of 
this  exception  was  not  an  Improper  or  er- 
roneous declaration  by  the  solicitor.  Very 
much  stronger  stetemaits  in  arguments  to 
Juries  touching  the  negro  race  have  been 
held  not  to  constitute  error.  In  the  case  of 
Brown  V.  State,  121  Ala.  9,  26  South.  744, 
where  the  defendant  was  on  trial  on  an  In- 
dictment for  rape,  the  solicitor  in  his  (dosing 
argument  to  tfae  Jury  several  times  diarac- 
terlzed  the  defendant  as  having  a  foul  heart, 
with  being  a  fiend,  a  demon,  "and  appealed 
to  the  jury  to  convict  the  defendant  In  order 
to  prevent  Innocent  little  white  girls  from 
such  fiends  and  demons  as  tbe  defendant 
[Italics  suited]."  The  court,  notwithstand- 
ing, affirmed  the  judgment  of  conviction. 
This  case  was  approvingly  dted  In  Feel's 
Case,  144  Ala.  134,  135,  39  South.  251,  In 
Dennis  v.  State,  139  Ala.  109,  35  South.  061, 
the  court  affirmed  a  judgment.  In  review  of 
exception  appropriately  taken,  notwithstand- 
ing the  solicitor  bad  said  to  the  Jury : 

"Tou  gentlemen  know  the  evils  attendant  up- 
on these  crap  games;  a  crowd  of  negroes  with 
a  bottle  of  wbisky  in  one  pocket  and  a  pistcA  la 
the  other,  get  together  to  gamble,  and  you  know 
what  crimes  grow  out  of  these  meetings." 

In  Jadcson's  Case,  136  Ala.  22,  34  South. 
188,  where  the  defendant  was  on  trial  for 
murder,  the  solicitor  said  to  the  jtu*y  in  Ms 
argument : 

"Mob  law  must  be  stopped.  If  a  crowd  of 
n^roes  take  a  negro  Out  and  hang  him,  and  If 
the  jnry  acquit  the  defendant,  where  they  have 
evidence  to  convict  him  as  you  have  in  this 
case,  then  the  first  thing  you  know,  they  will 
be  taking  a  white  man  out  and  hanging  him." 

To  seasonable  exception  reserved  to  review 
this  statement  of  the  solicitor,  this  court  re- 
sponded as  follows ; 
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"The  evidence  tended  to  show  that  the  de 
ceased  was  hanged  by  a  mob,  and  that  the  de- 
fendant participated  in  the  lynching.  Under 
this  evidence,  the  solicitor  in  his  remarks  to  the 
jury,  and  whidi  were  objected  to  by  the  defend- 
ant, did  not  exceed  the  boonds  of  legitimate  ar- 
gument." 

When  the  only  remark  of  the  solicitor  to 
whlcb  an  exception  was  reserved  In  this  case 
Is  contrasted  with  the  remarks  Tipcm  wUcii 
the  court  rested  a  pronouncement  of  error 
and  a  reversal  In  TanneblU  t.  State.  ISO  Ala. 
&2,  48  South.  662,  It  will  readily  appear  that 
the  Tannehill  Case  cannot  be  employed  as 
an  authority  to  support  the  conclusion  that 
the  matter  here  excepted  to  was  error. 
There  the  court  Interpreted  the  remarks  of 
the  solicitor  as  appealing  to  race  prejudice. 
It  takes,  in  my  opinion,  some  stretch  of  the 
Imagination  to  find  In  the  remarks  of  the 
solicitor  an  appeal  to  race  prejudice.  But, 
be  that  as  It  may,  TannehiU'a  Case  Is  with- 
out bearing  on  the  single  exception  in  this 
connection  to  which  this  court  can  devote  its 
powers  of  review.  In  James  v.  State,  170 
Ala.  74,  54  South.  494,  the  solicitor  said: 

"It  the  negro  was  taken  out  of  court,  there 
would  not  be  much  left." 

Following  what  was  supposed  to  be  an 
authority  afforded  by  Tanneblll's  Case,  sn- 
pra,  the  judgment  of  conviction  was  revers- 
ed. If  the  James  Case  is  to  be  Justified  at 
all.  It  must  be  upon  the  theory  that  the 
statement  of  the  solicitor  was  the  assertion 
of  a  fact  not  in  evidence.  Again,  if  It  can 
be  Imagined  that  the  mere  expression  of  the 
solicitor's  prophetic  opinion  was  error.  It 
was.  In  my  opinion,  entirely  removed  by  this 
specific,  emphatte,  condemnatory  declaration 
by  the  court  to  the  Jory  In  bis  written 
charge: 

"In  the  first  place,  I  charge  you  that  the  ar- 
guments of  counsel  are  not  evidence  in  this  case, 
and  should  be  coosidered  by  you  merely  as  ex- 
plaining the  evidence  so  as  to  enable  you  to 
reach  a  fair  and  impartial  verdict  I  therefore 
exdude  from  your  ctMisideradon  the  Beveral  re- 
marks made  by  the  solicitor  for  the  state  in  ref- 
erence to  the  white  and  black  races,  as  I  do  not 
think  that  they  will  help  you  in  the  considera- 
tion of  the  evidence,  although  they  are  not  of 
Buch  a  character  as  would  tend  to  inflame  or 
arouse  the  passimu  of  any  ordinarily  intelligent 
person." 

That  the  defendant  was,  at  tlie  time,  sat- 
isfied with  the  conit'B  effort  to  remove  all 
poutble  prejudice  that  might  have  resulted 
from  statemento  made  by  the  solicitor  in  his 
argument  to  tbe  Jury  la  sofflctently  shown  by 
the  fact  that  no  request  of  the  court  to  do 
anything  more  In  that  regard  was  made. 

When  It  Is  conddered  that  tbe  hill  of  ex- 
ceptions expressly  affirms  that  tbe  remarks 
attributed  to  the  special  counsel  In  his  clos- 
ing argument  to  tbe  Jury  were  'in  reply  to 
certain  statenumts  made  by  defendant's  cotm- 
in  bis  address  to  the  Jury" ;  ■  wlun  it  Is 
conridered  tbat  no  objection  was  made  to 
this  argnment  of  the  special  counsel,  and  no 
MosfAlon  of  course  reserved  to  any  mllng  €t 
th»  eamt  thereon;  when  It  Is  considered  tbat 
Improper  statement  by  the  solicitor,  to 


whidi  the  court  snrtalned  defendantfs  objec- 
tion, was  made  subsequent  to  tbe  rnUac 
made  tbe  basis  of  the  excepthm  under  ooa- 
slderatlon;  and  when  It  Is  conaictered  that 
the  unobjected  to  remarks  of  the  apecUJ 
counsel  were  made  subsequent  to  the  nl- 
Ing  of  the  court  to  wbldi  the  deCendnnt  n- 
served  an  en^itlon— It  is  impossible;  it 
seems  to  me,  to  give  to  these  snbsequently 
transpiring  events  an  effect  to  make  tbat  er- 
ror which  was  before  the  snbaeqnait  events 
happened  manifestly  free  from  error.  In  B. 
a  L.  ft  P.  Oa  V.  Gonzsles,  183  Ala.  273,  2SI^ 
287,  61  South,  sa  84  CAnn.  Cas.  1916A,  543i. 
In  review  of  a  motion  for  new  trial  <iio  h»- 
tlon  for  new  trial  was  made  In  tbe  cue  at 
bar)  it  was  said: 

"Upon  a  very  foil  conslderatini  of  the  twn 
statements  heretofore  pointed  out  as  improper, 
we  cannot  say,  from  the  dim  lisjit  afforaed  by 
the  record,  uiat  they  were,  as  made,  either 
grossly  improper  or  highly  prejndiciaL  EeA 
case  of  this  character  must  be  decided  opon  ia 
own  merits.  There  is  no  horisontal  rule  br 
which  these  qualities  can  he  ascertained  in  all 
cases.  Much  will  depend  upon  tbe  issaea;  ti» 
parties,  and  the  general  atmosphere  of  tbe  par- 
ticalar  case.  The  final  test  is:  Can  the  preju£- 
cial  tendency  or  effect  of  the  improper  acate- 
ment  t>e  counteracted  by  an  appropriate  in- 
stroctim  from  the  trial  judge,  or  w  it  pmbaUy 
beycmd  the  reach  of  audi  rwnedial  accmn?" 

In  employing  the  phrase  "tbe  goieraJ  at- 
mosphere of  the  particular  ease"  it  la  ray 
plain  that  the  court  did  not  Intend  to  npaet 
tbe  established  practice  in  this  state.  The 
phrase  is  metaphorlc  oidy.  What  It  man- 
ifestly meant  was  that  the  drcunkstances 
disclosed  by  tbe  record  of  tbe  putlcnlar 
case  would  be  looked  to  by  the  court  In  re- 
viewing a  ruling  on  motion  for  new  tnal  in 
order  to  determine  whether  the  Improper  re- 
mark, to  which  no  effectual  exo^Alon  bad 
been  reserved,  was  either  so  grossly  improp- 
er or  highly  prejudicial  tbat  it  coold  not  be 
eradicated  by  rraoedlal  action  on  tlie  part  of 
tbe  trial  Judgei  Altm»pAers  as  there  em- 
ployed meant  dreumstancea  «dy.  JUmU' 
phere  Is  too  Intangible  to  be  pat  Into  a  rec- 
ord; and  unless  Its  figurative  use  In  legal  will- 
ings  Is  so  underrinod,  it  has  no  place  In  le- 
gal parlance.  Atmotph^  may  be  pat  Into  a 
receptode ;  but  tOmoaphere  cannot  be  pat  In- 
to a  record. 

In  my  opinion,  the  exception  ta^n  to  tbt 
passage  In  the  written  charge  of  the  court  Is 
equally  vain.  In  tbe  first  plaoob  a  quotattoD 
of  tbe  whole  paragraph  will  serve  to  donon- 
strate  the  entire  Innocence  of  the  ezpressioa 
of  which  the  appellant  complains: 

"Gentlemen  of  the  jury,  for  the  first  time  in 
the  history  of  this  court  since  the  appointmeat 
of  an  official  stenographer,  so  far  as  I  am  ad- 
vised, the  judge  of  the  court  has  been  requested 
to  render  his  charge  to  the  Jury  in  writing. 
This  is  a  privilege  wbldi  the  law  gives,  but 
whether  I  wUl  be  able  to  make  the  law  in  this 
case  more  plain  to  you  in  a  written  <^arge  than 
I  could  by  minutely  eacplalning  it  to  you  msUt, 
it  matters  not." 

Tbe  bill  of  exceptlcms  states  that  tiie  trial 
was  concluded  at  4  p.  m.  and  that  In  tbe 
presence  of  tbe  Jut  Out  defendant  reqaested 
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'the  court  to  glTe  its  general  charge  to  the 
jury  In  writing;  and  that  the  argument  of 
counsel  traB  concluded  about  7  p.  m.  It  la 
further  recited  that: 

The  court  "thereupon  took  a  recen  until  8:80 
p.  m.  *  *  •  The  judge  ot  tbe  court  cam«  in 
a  little  later,  but  court  was  not  reconvened  on 
account  of  the  reporter  transcribing  tbe  written 
charge  of  the  judge  until  10:30  p.  m.,  at  which 
time  the  court  road  its  general  charge  to  the 
jury." 

It  is  very  natural  that  the  Judge  should 
feel  a  disposition  to  make  an  explanation 
to  the  jury.  He  stated  that  this  privilege 
which  the  defendant  had  claimed  was  one 
given  the  defendant  by  law.  His  expression 
following  that  was  purely  explanatory.  The 
only  possible  Implication  from  the  whole 
statement  made  by  the  judge  was  that  he 
thought  the  requirement,  the  claim  of  the 
privilege  the  law  gives,  was  a  useless  re- 
quirement. He  stated  therein  no  law  excei^ 
tbe  law  that  confers  on  the  defendant  tbe 
privilege  he  claimed.  He  did  not  allude  In 
the  remotest  degree  to  tbe  merits  of  the 
cause,  nor  to  tbe  guilt  or  innocence  of  tbe  ac- 
cused. He  did  not  In  any  way  criticize  the 
conduct  of  the  defense  under  the  manage- 
ment of  defendant's  counsel  To  repeat:  He 
simply  expressed  his  view  that  It  was  useless 
with  an  official  stenographer  serving  the 
court  to  <dalm  tbe  privilege  then  claimed, 
toT  the  first  time,  so  far  as  he  was  advised, 
since  the  court  bad  been  served  by  an  official 
stenographer.  That  the  proceeding  was  a 
usdess  ceremony  is  obvious  when  tbe  pur- 
pose of  tbe  ancient  rule,  whereby  the  Judge 
Is  required  on  request  of  the  party  to  write 
out  his  charge,  Is  considered — a  purpose  that 
is  fully  met  and  conserved  by  tbe  law's  pro- 
vision for  an  official  to  take  down  the  oral 
charge  of  the  court  In  Phillips  v.  Beene, 
16  Ala.  720,  it  was  pertinently  said: 

"It  cannot  be  seriously  contended  that  every 
ttzpreasion  of  c»pinion  by  Uie  court,  during  the 
progress  of  tba  trial,  if  erroneous,  shall  furnish 
eround  for  reversal.  But  such  opinion  must, 
in  some  manner,  influence  the  result  of  the 
cause,  or  be  supposed  to  do  so,  by  being  given 
in  charge  to  the  Jury,  or  by  a  refusal  to  cha^e, 
or  by  being  connected  with  tbe  ezdnalim  or  ad- 
mission of  the  evidence." 

It  requires,  It  seems  to  me,  a  most  re- 
markable exercise  of  tbe  most  active  Imag- 
ination to  conclude  that  this  statement  of  the 
trial  judge  could  have  had  an7  possible  effect 
upon  the  verdict  reached  by  the  jury  In  tbts 
case. 

I,  therefore,  dissent  from  the  reversal  of 
the  Judgment  on  tbe  grounds  on  wbiCb  that 
eondndon  Is  builded. 


<19B  Ala,  OT)  -  ""^ 

BTJRNBTT  v.  ALABAMA  POWER  OO. 
(5  Div.  618.) 
xidnpreme  Court  of  Alabama.    Dec  21,  1916. 

Rehearing  Denied  Feb.  15,  1917.) 
L  PzJtADiNo    ^364(2)— Complaint  —  Sbpa- 
BATB  Causes  iit  One  Cottkt. 
A  count  in  a  complaint  charging  that  de- 
fendant n^igently  caused  iogt,  bmsn,  etc.,  to 


be  and  remain  upon  land,  and  also  caused  the 
same  to  bo  negligently  submerged  by  water  by 
means  of  a  dam  resulting  in  injury  to  nlaintiff 
by  decay  of  such  vegetation,  is  not  a  claim  for 
two  separate  and  distinct  causes  of  actton  in 
the  same  count,  as  defendant  owed  plaintiff  no 
dnty  to  keep  its  own  land  dear  of  brush,  etc, 
and  therefore  the  ne{^tgent  submerging  of  the 
land  is  the  gravamen  of  the  aetion  and  vob  prox- 
imate cause ;  tbe  vegetation  on  the  land  merely 
producing  a  condition. 

tEd.  Note.— For  other  eases,  ase  Pleading, 
Cent  Dig.  SS  134-137.] 

2.  Neouoence  4E=3ll](l)  — PiuDiira— Coh- 
PLAiNT— Sufficiency. 

A  count,  charging  that  defendant  negligently 
submerged  its  land  under  conditions  described 
"by  means  of  a  dam,"  although  it  does  not  at- 
tempt to  set  up' the  acts  constituting  negligence, 
but  describes  the  conditions  and  charges  general- 
ly, was  sufficient  as  a  general  averment  of  neg- 
hgence. 

[Ed.  Note.— For  other  caaea,  see  N^lgeace, 
Cent  Dig.  U  182.  184.] 

3.  Neoljqkncx  «»46— Daunuu  AnsquE  In- 
juria. 

If  defendant  had  tbe  lawful  right  to  have 
logs,  brush,  and  otber  vegetation  on  its  land, 
when  submerging  It  with  water,  whether  It  did 
so  negligently  or  not  is  immaterial,  as  Its  mo- 
tive would  oroduce  no  cause  of  action,  for  any 
injury  resulting  to  plaintiff  by  the  lawful  and 

£ roper  exercise  by  defendant  of  Us  own  tights, 
damnum  absque  Injuria. 


4.  >'eox,igbnce  €=»62(1)— Pboxucaix  Caus 
Intebveninq  I.nnocent  Act. 

As  an  exception  to  the  rule  that  damage  to 
another  resulting  from  lawful  exercise  of  one's 
rights  is  damnum  absqne  injuria,  where  an  orig- 
inal act  is  wrongful  and  naturally  calculated  to 
prove  injurious  to  another,  and  does  actually 
result  in  injury  through  the  intervention  of 
other  causes,  which  are  not  wrongful,  the  injury 
will  be  referred  to  the  wrongful  cause  paning 
by  those  which  were  Innocent 

[E^  Note.— For  other  eases,  see  Negligence, 
Cent.  Dig.  il  76,  78.] 

5.  NBauoKNOB  «=alll{l)  —  Plkadino— Com- 
plaint—Sufficiency. 

A  count  wbidi  charges  the  negligent  permit- 
ting of  the  logs,  etc.,  to  be  and  remain  upon  the 
land,  with  a  knowleage  that  injuries  would  arise 
by  having  the  ssBte  submerged  by  water,  but 
avers  that  the  defendant  bad  tbe  authority  to 
back  said  water,  and  shows  that  the  injuries 
would  not  have  arisen  but  for  the  backing  of  the 
water,  and  concedes  that  the  defradant  bad  the 
authority  to  bock  the  water,  and,  although  aver^ 
ring  that  it  became  defendants'  duty  to  re- 
move the  vegetation  as  a  matter  of  law,  does 
not  charn  that  the  water  was  UKligently  back- 
ed, kM  defeetlTe  and  subject  to  demurrer. 

[Ed.  Note.— For  otiher  cases,  see  Negligenee, 
Cent  Dig.  SS  182,  184.1 

6.  Watbbs  and  Wateb  Coubses  «s9l70(l)— 

FiXJWAQE— PLEADINO — PboOF. 

To  eetabliflh  negligence,  under  an  averment 
that  defendant  by  means  of  a  dam  negligent^ 
caused  water  to  back,  producing  Injuries  set 
forth,  the  dam  most  be  shown  to  have  been  neg- 
ligently or  wrongfully  constructed  or  maintained. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f  247.] 

7.  EunvKNT  Douaih  4=a»92— Damaoito  Pbop- 

BBTY— Constitutional  Pbovision. 
Consequential  damages  to  persons  caused  by 
the  decay  of  vegetable  matter  submerged  by 
tbe  constroction  of  a  dam  involve  no  injurr  to 
property  which  is  protected  by  Const  l9(Ut  | 
280,  providing  for  cmnpensaaon  for  proper^ 
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taken,  fnjared,  or  destn^red  In  constnictian  of 
pablic  works. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  }  236.] 

a  Eminent  Douain  ^=>92  —  Dahaqes  to 

PbIVATB    PeOPBETT  —  NUISAHOE  —  GOVKBN- 

KENTAL  AtJTHOBITT. 
Where  a  tlam  was  constructecl  b7  defendant 
in  the  aid  of  navigation  under  the  aathority  of 
tte  government,  and  in  strict  compliance  with 
the  plana  and  Bpecifications  of  the  govemtnent 
nnder  Act  Gong.  March  4,  1907,  c  2912,  34  Stat. 
1288,  which  did  not  rt^iuire  the  land  to  be 
cleared,  the  defendant,  as  the  agent  of  the 
government,  was  relieved  from  liability  for  a 
naiaance,  caused  by  decay  of  vegetable  matter 
submerged,  and  is  not  liable  for  consequential 
damages  except  to  property,  since  there  can 
be  no  recovery  for  damages,  or  relief  from  con- 
sequences, incidentally  resulting  from  acts  or 
thli^  performed  or  conducted  in  a  proper  man- 
ner under  l^al  authority,  and  which  but  for 
such  legislatum  would  constitute  a  nuisance, 
and  the  sovereign  controls  navigable  streams, 
and  the  riparian  owner  acquires  rights  subject 
to  sucb  control  and  right  of  sovereign  to  make 
reasonable  improvements,  which  may  be  dele- 
gated,  and  unless  some  constitational  right  is 
invaded,  there  can  be  no  liability  for  consequen- 
tial damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  }  236.1 

McCHellan  and  Gardner,  JJ^  dissenting  In 
part. 

Appeal  from  Circuit  Court,  Chilton  Coun- 
ty; W.  W.  Pearson.  Judge. 

Action  by  W.  B.  Burnett  against  the  Ala- 
tuma  Power  Companjr  for  damages  for  over- 
flow and  otherwise.  Jo^^ent  for  defend- 
ant, and  plaintiff  appeals.  Beraved  and  re- 
manded. 

^e  counts  referred  to  In  tbe  opinion  are 
as  follows: 

(B)  Plaintiff  claims  of  the  defendant  the  sum 
of  $2,500  for  that  during  the  time  of  the  griev- 
ances hereinafter  complained  of  plaintiff  resid- 
ed with  his  family  on  a  piece  or  parcel  of  land 
in  Chilton  county,  Ala.,  in  dose  proximity  to 
Waxahatdiee  creek,  a  stream  flowing  into  the 
Coosa  river,  and  plaintiff  avers  that  during  the 
spring  or  summer  of  1914,  defendant  by  means 
of  a  dam  across  the  Coosa  river  below  the 
month  of  Waxahatdiee  creek  ne^igently  caused 
the  water  ot  said  Waxahatdiee  creek  to  back 
back,  or  up,  and  cover  with  water  a  great  area 
of  land  on  each  side  of  said  cre^,  and  negli- 
gently caused  lar^e  amounts  of  stagnant  water 
and  many  small  pools  of  stagnant  water  to  be 
and  remain  near  plalntiff'B  said  residence,  and 
negligently  caused  large  amounts  of  weeds, 
brush,  lo^,  leaves,  underbrush,  and  other  vege- 
table matter  to  be  and  remain  submerged  and 
partially  submerged  in  water,  and  negligently 
caused  same  to  remain  dying  and  decomposing, 
and  great  quantities  of  mud,  slime,  filth,  and 
litter  was  thereby  caused  to  accumulate,  settle, 
and  remain  on  said  land  so  covered  with  water, 
and  as  a  proximate  consequence  of  said  water 
becoming  and  being  in  the  condition  described 
above  large  numbers  of  frogs,  tadpoles,  mosqui- 
toes, and  other  insects  were  attracted  to,  creat- 
ed by,  and  caused  to  multiply  in  and  around  said 
body  of  water,  and  said  smaller  pools  of  stag- 
nant water,  and  to  die  and  decay  in  and  about 
said  water  and  ^reat  qnan  titles  of  noxious, 
odious,  and  offensive  gases,  vapors,  and  odors 
were  caused  to  be  created  in  and  around  said 
water,  and  plaintiff  avers  that  defendant  has 
constantly  maintained  said  body  of  water  and 
small  pools  of  water  in  Uie  condition  described 


ajw/e  since,  to  wit,  Jane,  1914,  so  dose  to 
plaintiff's  said  residence  that  as  a  proximate 
consequence  thereof,  he  and  his  family  liave  been 
forced  to  breathe  said  offensive  gases,  and  smell 
said  offensive  odors  «Hitinua%  by  day  and  by 
night,  and  has  continually  been  bit,  stong,  and 
annoyed  by  said  mosquitoes  and  other  insect& 
his  said  home  has  bMn  caused  to  be  lafested 
with  said  mosquitoes  and  other  insects,  and  has 
been  permeated  with  said  offensive  and  noxious 
gases  and  odors,  and  has  been  rendered  un- 
healthy and  unfit  for  a  home.  And  plaintiff 
avers  that  as  a  proximate  consequeoce  of  plain- 
tiff and  his  family  breathing  said  impure  air, 
and  smelling  said  ofEensive  odors  and  being  bit, 
stung,  and  annoyed  by  said  mosquitoes  and  oth- 
er insects  as  aforesaid,  plaintiff  and  his  family 
were  caused  to  contract  sickness,  chills,  fever, 
and  malaria,  and  were  for  a  long  time  rendered 
sicli,  uid  plaintiff  and  his  minor  diildren  mem- 
bers M  bis  family  were  thereby  rendered  unable 
to  work  and  earn  money,  and  plaintiff  was  caus- 
ed to  expend  large  sums  of  money  for  medicine 
and  medical  attention  for  himself  and  family, 
and  to  suffer  much  physical  pain  and  mental 
anguish,  and  was  caused  to  abandon  his  home^ 
and  plaintiff  avers  that  he  suffered  said  injuries 
and  consequent  damages  as  a  proximate  conse- 
quence of  defendant  causing  said  water  to  be 
and  remain  so  near  plauitiff's  said  teddenoe  aa 
aforesaid,  in  the  condition  as  aforesaid,  and 
that  same  contributed  to  plaintiff's  injuries  as 
aforesaid. 

(H)  Plaintiff  claims  of  the  defendant  the  sum 
of  $2,500  for  that  during  the  time  of  the  griev- 
ances herein  after  complained  o^  plaintiff  r»* 
sided  with  his  family  on  a  piece  or  parcel  of  land 
in  Chilton  county,  Ala.,  in  close  proximity  to 
Waxahatcbee  creek,   a  stream   flowing  into 
Coosa  river,  and  that  the  defendant  had  author* 
ity  to  back  t^e  water  of  said  creek  up  on  its 
lands  in  close  proximity  to  plaintiff's  said  resi- 
dence, and  that  said  lands  upon  which  the  de* 
fendant  had  authority  to  back  said  water  had 
on  them  large  quantities  of  brush,  logs,  stumps, 
weeds,  leaves  and  other  vegetation  and  vegetable 
matter,  wherefore  it  became  the  duty  of  the 
defendant  before  it  backed  said  water  up  to 
dean  off  said  lands  in  close  proximity  to  plain- 
tiff's said  reudence  so  as  to  destroy  said  debris^ 
and  idaintiff  avers  that  this  they  negligently 
failed  to  do,  hut  that  in  the  summer  time  dur- 
ing very  hot  weather,  to  wit,  the  month  of  June, 
1914,  the  agents  or  servants  of  the  defendant 
while  acting  within  the  line  or  scope  of  their 
authority,  as  such  agents  or  servants  of  the  de- 
fendant, negligently  caused  said  dibris  to  be  and 
remain  oo  said  land,  and  to  become  submened 
with  water  and  to  remain  and  to  decay,  ana  to 
decompose  in  said  water,  and  as  -a  proximate 
consequence  thereof  said  water  become  stagnant 
and  become  infested  with  large  quantities  of 
mosquitoes  and  was  caused  to  give  off  offensive 
odors  and  large  quantities  oi  mosquitoes  and 
other  insects  were  attracted  to,  created  by  and 
caused  to  multiply  in  and  around  said  water  in 
the  condition  above  described,  all  ia  close  prox- 
imity to  plaintifTs  said  residence,  and  adjacent 
to  lands  that  he  and  his  fondly  were  cultivat- 
ing, and  aa  a  proximate  consequence  thereirf  be 
and  his  family  were  forced  to  breathe  offensive 
odors  and  gases,  and  to  smell  same,  and  were 
constantly  caused  to  be  bit,  stung,  and  annoy- 
ed by  said  mosquitoes  and  insects,  and  hia  home 
was  caused  to  be  infested  with  said  mosquitoes 
and  other  insects,  and  to  be  permeated  with 
said  offensive  gases  and  odors,  and  was  thereby 
rendered  unhealthy  and  unfit  for  a  home,  and 
plaintiff  was  thereby  caused  to  abandon  his 
said  home.   Plaintiff  avers  that  as  a  proximate 
consequence  of  plaintiff  and  his  family  breath- 
ing said  impure  air  and  smelling  said  offensive 
odors  and  being  bit,  stung,  and  annoved  by  said 
mosquitoes  and  other  insects  that  he  and  his 
family  were  caused  to  contract  sicknesa,  chiU% 
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fever,  and  malaria,  and  were  for  a  l<mg  time 
rendered  sick  and  caused  to  abandon  hia  crop, 
and  plaintiff  was  caused  to  expend  large  sums 
of  money  for  medicine  and  medical  atteDtion 
for  himself,  and  plaintiff  avers  that  he  suffered 
said  injunea  and  consequent  damages  aa  a 
proximate  consequence  of  the  nefdigence  of  the 
defendant's  agents  or  servants  whue  actii^  with- 
in the  line  or  scope  of  their  employment  as 
aforesaid. 

Amendment:  Plaintiff  amends  count  H  of  his 
complaint  by  Inserting  immediately  after  the 
word  "Matter,"  where  same  first  appears  in  said 
count,  the  following  words,  and  that  to  sub- 
merge said  logs,  stumps,  weeds,  leaves,  and  oth- 
er v^etables  with  water  would  cause  same  to 
become  sickly  and  unhealthy,  and  cause  breed- 
ing places  for  mosquitoes,  and  cause  odors  to 
permeate  plaintiff's  home,  but  to  clean  away 
said  logs,  stumps,  brush,  leaves,  weeds,  and 
other  vegetaticn  would  cause  same  to  be  less 
liable  to  become  sickly  and  cause  odors  and 
breeding  places  for  mosquitoes. 

(L)  PlaintiS  claims  of  the  defendant  the  sum 
of  $2,600  as  damages  for  that  during  the  time 
of  the  grievances  hereinafter  ccHuplained  of 
plaintiff  resided  with  his  family  on  a  piece  or 
parcel  of  land  in  Ghiltcoi  county,  Ala.,  in  close 
proximity  to  the  Cooea  river  and  plaintiff 
avers  that  on  dr  about  the  month  of  June,  1914, 
the  defendant  by  means  of  a  dam  across  the  said 
Coosa  river,  down  the  river  from  where  plain- 
tiff resided  with  his  said  family  aa  aforesaid, 
canaed  the  water  of  said  river  to  back  ba<^,  or 
up,  and  cover  with  water  a  great  area  of  land 
<ni  each  dde  of  said  river,  and  negligently  caus- 
ed large  quantities  of  stagnant  water  and  many 
smaller  pools  of  stagnant  water  to  be  and  re- 
main near  idaintiff's  said  residence,  and  negli- 
gantlr  caused  large  amounts  of  logB,  bmsh, 
weeds,  leaves,  nnderbrush,  and  other  v^tation 
and  vegetable  matter  to  be  submerged  and  par- 
tially submerged  in  said  water  near  plaintiffs 
said  residence,  and  negligently  caused  same  to 
remain  in  said  water  dying.  decayiiuE  and  de- 
composing, and  great  quantities  ta  fitter,  filth, 
slime,  mud,  mack,  and  other  d^ris  was  there- 
by negligently  caused  to  accumulate  and  settle 
on  said  lands,  so  covered  with  water  as  afore- 
said, and  aa  a  proximate  consequence  of  said 
water  becmiiing  and  being  in  the  ecmdltlon  de- 
acribed  above,  great  quantities  of  noxious,  odi- 
ous, and  offensive  gases,  vapors,  fumes  and 
odors  were  caused  to  be  created  and  generated 
in  and  about  said  water  and  large  amounts  of 
frogs,  taditolea,  mosquitoes,  and  other  insects 
were  attracted  to,  created  by,  and  caused  to 
multiply  in  and  around  said  body  of  water  and 
said  smaller  pools  of  stagnant  water,  and  died 
and  decayed  in  and  about  said  water,  and  plain- 
tiff aven  that  the  defaidant  has  negligently 
maintained  said  water  in  the  condition  describ- 
ed above,  continuoudy  since,  to  wit,  June,  1914, 
so  close  to  [daintiff**  said  residence  that  he 
and  hia  family  have  been  caused  to  breathe  said 
mndoua  and  offensive  vapors  and  gases,  and  to 
smell  said  offensive  odors  continually  by  day 
and  by  night,  and  have  continually  been  bit, 
stung,  and  annoyed  by  day  and  by  night,  and 
have  oontinually  been  bit,  stonKi  ana  annoyed  by 
said  mosquitoes  and  other  insects,  and  his  home 
has  continually  been  permeated  with  said  odors 
and  infested  with  said  insects.  And  plaintiff 
wen  that  as  a  pnndmate  consequence  of  plain- 
tiff and  hia  famllr  breatitlnc  said  impure  air 
and  smelling  said  offensive  odors  and  being  bit, 
stung,  and  annoyed  by  said  mosquitoes  and  oth- 
er insects  as  aforesaid,  plaintiff  and  his  family 
were  caused  to  contract  sickness,  malaria,  and 
fever,  his  home  was  rendered  uncomfortable  and 
unhealthy  and  unlnhabltaUe,  and  plaintiff  was 
caused  to  expend  large  amounts  for  medicine 
and  medical  attention  for  himself  and  family, 
and  was  caused  to  lose  much  valuable  time  and 
to  Buffer  much  mental  anguish  and  physical  pain 
«o  iia  freat  daniaga  In  the  warn  of  92,600. 


The  following,  among  many  other  grounds 
of  demurrer,  were  Interposed  to  these  counts  : 

(114)  Mo  facts  are  set  forth  whidi  charge  this 
defendant  with  knowledge  or  notice  that  liie  re- 
sults which  it  Is  alleged  followed  from  the  com- 
mission of  the  act  complained  of  would  follow. 

(123)  No  facts  are  alleged  which  imposed  up- 
on the  defendant  the  duty  by  the  excrdse  of  due 
diligence  to  have  ascertateed  the  facts  wbidi  it  is 
alleged  by  due  diligence  It  should  have  known. 

(124)  It  does  not  appear  the  defendant  knew 
that  to  submerge  said  logs,  brush,  stumps,  weeds, 
and  other  v^etable  matter  would  cause  the  in- 
juries complsined  of. 

(127)  No  neglif^ce  Is  charged  agalnat  this  da* 
fendant  by  averring  that  this  defendant  knew,  or 
by  due  diligence  should  have  known,  that  to 
submerge  the  said  logs,  stumps,  brush,  weed^ 
and  other  vegetable  matter  with  w^er  woidd 
cause  tbe  injuries  complained  of,  but  to  clean  <»ff 
the  same  so  tliat  this  defendant's  land  wouhl  be 
reasonably  free  therefrom  would  render  It  less 
likely  to  cause  the  injuries  complained  of. 

Defendant's  plea  8  to  original  and  amended 

complaint  Is  as  follows : 

(8)  That  the  damages  claimed  and  injnries  al- 
leged to  have  been  suffered  by  the  plaintiff  arose 
from  the  maintenance  by  this  daendant  of  a 
dam  across  the  Coosa  river  in  the  state  of  Ala- 
bama at  the  location  selected  for  lock  and  dam 
numbered  12  on  said  river,  whldi  dam  was  con- 
structed and  is  being  operated  and  maintained 
by  this  defendant  pursuant  to  the  act  ot  Con- 
gress of  March  4,  1007,  entitled  "An  act  per- 
mitting tbe  erection  of  a  dam  across  Coosa  river, 
Ala.,  at  the  place  selected  for  lock  numbered  12 
on  said  river":  which  act  of  March  4,  1007,  is 
in  words  and  figures  as  follows,  to  wit: 

"Grant  to  Alabama  Power  Company  of  ZUght  to 
Btdld  a  Dam  Aerost  Coosa  lUver  at  Flaee 
Selected  for  liock  Twelve. 

"(Public-No.  247.) 

"34  Stat.  1288.  c  2012. 

"An  act  permitting  the  erection  of  a  dam  across 
Coosa  river,  Alabama,  at  the  place  selected 
for  lock  numbered  twelve  on  said  river. 
**Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amwlca 
in  Congress  assembled,  that  the  consent  of  Con- 
gress is  hmby  granted  to  the  Alabama  Power 
Company,  a  cotporation  organlied  under  tbe 
laws  of  the  state  of  Alabama,  Its  successors  and 
assigns,  to  build  a  dam,  of  such  height  as  the 
chief  of  engineers  and  the  Secretary  of  War 
may  approve,  across  the  Cooea  river  in  Alabama, 
at  the  place  selected  tor  the  location  of  lock  and 
dam  numbered  twelve  on  said  river,  as  located  In 
the  survey  made  by  the  engineers  of  the  XTnlted 
States  of  the  Coosa  and  Alabama  rivers  in  Geor- 
gia and  Alabama,  in  compliance  with  the  re- 
quirements of  the  River  and  Harbor  Act  ap- 
proved June  thirteenth,  nineteen  hundred  and 
two,  for  the  development  of  water  power,  and 
such  works  and  structures  In  connection  there- 
with as  may  be  necessary  or  convenient  in  tbe 
development  of  said  power  and  In  the  ntilization 
of  the  power  thereby  developed:  Provided,  that 
plans  for  the  construction  of  said  dam  and  ap- 
purtenant works  shall  be  submitted  to  and  ap* 
proved  by  the  chief  engineers  and  the  Secretary 
of  War  before  tbe  commmcement  ot  tJie  oon- 
struction  of  the  same:  Provided,  further,  diat 
the  Alabama  Power  Company,  its  successors  or 
assigns,  shall  not  deviate  frcun  such  plans  after 
such  approval,  either  tiefore  or  after  tbe  com- 
pletion of  said  structures,  unless  the  modification 
of  said  plans  shall  have  previously  been  submit- 
ted to  and  received  the  approval  of  the  chief  <^ 
engineers  and  Secretary  of  War:  Provided,  fur- 
ther, that  said  dam  and  appurtenant  works  shall 
be  limited  to  tiie  use  of  the  surplus  water  only 
of  the  river  not  required  for  the  navigatian  m 
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the  Coosa  rfver,  and  that  no  strncture  ahall  be 
built  and  no  operationB  conducted  nnrler  the 
proTisioDs  of  tbfe  act  which  shall  at  any  time 
injure  or  interfere  with  the  naviffatioQ  of  said 
river  or  impair  the  uaefulnesa  of  any  improve- 
ment by  the  goTemmeat  in  the  Intereats  of  navi- 
gation. 

"Sec.  2.  That  the  said  dam  Hfaall  be  so  con- 
structed including  a  proper  forebay,  that  the 
government  of  the  United  States  may  at  any 
time  construct  in  connection  tberewitb  a  suitable 
lock  or  locks  for  navigation  pnipoBes,  and  may 
at  any  time,  without  compensation,  control  the 
said  dam  or  other  structures  and  the  level  of  the 
pool  caused  by  such  dam  so  far  as  shall  be  neces- 
sary for  purposes  of  navigation,  but  shall  not 
dertroy  the  water  power  developed  by  said  dam 
and  structures  to  any  greater  extent  than  may 
be  necessary  to  provide  proper  fttdlities  for  nav- 
igatioD,  and  that  the  Secretary  of  War  may  at 
any  time  require  and  enforce,  at  the  expense  of 
the  owners,  such  modifications  and  chaxves  in 
the  construction  ot  audi  dam  as  may  be  neces- 
sary in  the  interest  of  navigation:  Provided, 
that  the  Alabama  Power  Company,  its  succes- 
sors or  assigns,  shall  furnish  the  necessary  elec- 
tric current,  while  its  power  plant  is  in  opera- 
ticm,  to  move  the  gates  and  operate  the  locks 
in  connection  with  said  dam  and  to  light  the 
United  States  buildings  and  grounds  free  of 
costs  to  the  United  States:  Provided,  further, 
that  the  Alabama  Power  Company,  its  succes- 
son  or  assigns,  is  hereby  granted  the  right  to 
use  any  lands  which  may  belong  to  the  United 
States  of  America  and  necessary  for  t^e  con- 
struction and  maintenance  of  said  dam  and  ap- 
purtenant works,  or  which  may  be  inundated 
with  water  by  reason  of  the  ccmstmction  of  said 
dam  and  appurtenant  works,  and  in  considera- 
tion therefor  the  said  company,  its  successors  or 
assigns,  shall,  upon  request  of  the  chief  of  engi- 
neers and  the  Secretary  of  War,  convey  free  of 
cost  to  the  United  States  of  America  such  suit- 
able tract  or  tracts  of  land  as  may  be  selected  by 
the  chief  of  engineers  and  the  Secretary  of  War 
for  the  establishment  of  such  lock  or  locks  and 
approaches  and  other  purposes  as  the  needs  of 
navigation  may  require. 

"Sec.  3.  That  this  act  shall  be  null  and  void 
unleas  the  dam  herein  authorized  be  commenced 
within  three  years  and  completed  within  seven 
years  from  the  time  of  the  passage  of  this  act. 

"Sec.  4.  The  authority  herein  conferred  shall, 
except  as  herein  specifically  provided,  be  sub- 
ject in  all  respects  to  the  provisions  of  the  act 
entitled  'An  act  to  regulate  the  construction  of 
dams  across  navigable  waters,'  approved  June 
twenty-first,  nineteen  hundred  and  six. 

"Sec.  5.  The  right  to  alter,  amend,  or  repeal 
this  act  is  hereby  expressly  reserved. 

"Approved,  March  4,  1907,  10  a.  m." 

And  the  defendant  avers  that  it  had  the  right 
to  construct  said  dam  and  now  has  the  right  to 
maintain  and  operate  the  same,  and  the  pool  of 
water  formed  Uierrt>y,  under  said  act  of  Con- 
greaa  of  Mardi  4, 190>7,  which  right  this  defend- 
ant now  spedally  aeti  up  and  daima;  that  the 
act  of  Gongreaa  approved  June  13,  1902  (Act 
June  13,  1902,  c.  1079,  82  Stat.  331>  entitled 
"An  act  making  approiMriations  for  the  con- 
struction, repair,  and  preservation  of  certain 
public  wo^  on  rivetB  and  harbors,"  and  known 
as  the  River  and  Harbor  Act,  contained  a  pro* 
vision  directing  the  Secretary  of  War  to  cause 
a  survey  to  be  made  of  the  Coosa  and  Alabama 
rivers  with  a  view  of  determining  the  advisa* 
biUtjr  of  securing  six-foot  navigation  in  said 
rivers  and  the  probable  expense  thereof,  said 
survey  to  contain  a  report  upon  the  advisability 
of  further  prosecuting  the  plan  for  locks  and 
dams  In  the  said  Coosa  river  upon  which  the 
United  States  was  then  engaged ;  that  the  afore- 
said survey  of  the  Coosa  nver  and  Alabama  riv- 
er was  duly  made  by  the  engineers  of  the  United 
States  by  the  direction  of  the  Secretary  of  War 
in  compliance  with  the  said  act,  and  the  said 


oiglneers  submitted  tiieir  report  by  which  it  was 
provided  among  other  things  that  such  six-foot 
navigation  could  be  secured  from  Oadsden,  Ala., 
oa  the  Coosa  river  to  the  month  of  the  Alabama 
river,  by  the  erection  of  IimAb  and  dams  at 
certain  places,  on  the  Coosa  river  selected  by  the 
said  engineers;  that  thereafter  said  act  of  Ood- 
gress  or  Marra  4,  1007,  was  passed,  and  under 
the  terms  of  said  act  tiie  consent  of  Congress 
was  granted  to  this  defendant  to  build  a  dam 
of  such  heiriit  as  the  chief  of  engineers  and  the 
Secretary  of  War  sfaoiild  approra  across  the  said 
Coosa  river  at  the  place  sdected  for  the  location 
of  said  lock  and  dam  numbered  12  on  said  rivw 
as  located  In  the  said  survey  made  by  the  en- 
gineers of  the  United  states  nt  the  Ooosa  and 
Alabama  rivets  in  Georgia  and  Alabama  in  com- 
plianoe  with  the  requirements  of  the  said  River 
and  H&rtwr  Act  of  June  13, 1902;  that  this  de* 
fendaot  is  a  corporation  organized  and  existing 
under  the  general  laws  of  Alabama,  and  baa  by 
its  charter  the'  right  to  manufacture,  supply  and 
sell  to  the  public  power  produced  by  water  as 
a  motive  force,  and  this  defendant  did  before 
this  cause  of  action  arose  acquire  by  purchase, 
and  not  by  condemnati<Hi,  au  still  owns  frac- 
tions B  and  G  of  section  19,  township  23  north, 
range  16  east,  in  Coosa  county,  Ala^  and  frac- 
tional northeast  quarter  of  section  24,  township 
23  north,  range  15  east,  in  Chilton  county,  Ala., 
constituting  a  dam  site  or  power  site,  and  com- 
prising not  less  than  cme  acre  of  land  upon  each 
and  opposite  sides  of  said  Cooea  river,  being 
the  place  selected  for  the  location  of  said  lock 
and  dam  numbered  12  on  said  river  as  located 
in  said  survey  made  by  the  engineers  of  the 
United  States  and  referred  to  in  said  act  of 
March  4,  1907;  that  such  dams  on  the  Coosa 
river  were  so  located  hy  said  engineers  that  slack 
water  pools  would  he  formed  over  the  natoxal 
obstructions  therein,  each  such  pool  having  a 
minimum  depth  of  six  feet,  each  of  such  dams  to 
be  erected  with  reference  to  the  other  and  a 
lock  to  be  erected  around  each  of  said  dams  for 
the  passage  of  commerce;  that  the  defendant 
avers  that  after  the  amroval  of  said  act  of 
March  4,  1907,  it  caused  plans  to  be  prepared 
for  the  construction  of  said  dam  and  appurte- 
nant works,  the  dam  to  be  of  the  height  whid> 
would  raise  the  waters  of  said  river  to  the  eleva- 
tion at  said  dam  of  420  feet  above  sea  levd,  ac- 
cording to  a  datum  plane  assumed  the  «• 
gineers  of  the  United  States  in  the  said  surrey 
of  said  Coosa  river,  being  an  average  hei|^t 
above  the  natural  nver  bed  of  about  74  feet, 
and  to  abut  on  the  east  side  of  said  river  on 
said  fractions  B  and  C  of  said  section  18,  town- 
ship 23  north,  range  16  east,  in  said  county  of 
Coosa,  and  to  abut  on  the  west  side  of  said  riv- 
er in  the  said  fractional  northeast  quarter  of 
section  24,  township  23  north,  range  15  east, 
in  said  county  of  CMlton,  beinf^  the  place  select- 
ed as  aforesaid  for  the  location  of  said  lode 
and  dam  numbered  12,  and  duly  sutoiitted  said 
plans  in  accordance  with  said  act  to  the  chief 
of  engineers  and  the  Secretary  of  War  for  their 

Sproval;  that  in  and  by  an  instrument  of  date 
irch  8,  1910,  the  aforesaid  plans  were  duly  ap- 
proved, which  instrument  of  approval  is  in 
words  and  figures  as  follows,  to  wit: 

"Whereas,  by  an  act  of  Congress  approved 
March  4,  1907,  entitled,  'An  act  permitting  tbe 
erection  of  a  dam  across  Coosa  rfv^,  Alabama, 
at  the  place  selected  for  lock  numbered  12  on 
said  river'  (34  Stats.  1288).  the  Alabama  Power 
Ctxnpany,  a  corporation  existing  under  the  laws 
of  the  state  of  Alabama,  was  authorized,  sub- 
ject to  the  reservations,  provisos  and  conditions 
of  said  act,  to  build  a  dam,  of  suc^  height  as  the 
chief  of  engineers,  United  States  Army,  and  the 
Secretary  of  War  may  approve,  across  the  Cooea 
river  in  Alabama  at  the  place  selected  for  the 
location  of  lock  and  dam  numbered  12  ou  said 
river,  located  as  described  in  said  act,  for  -the 
devclo[Hnent  of  water  i>ower  and  such  works 
and  structures  in  connection  therewith,  as  may 
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be  necessarr  or  amTenleut  in  ths  deretopment 
of  said  power  aod  In  the  atflisatloa  of  the  pow- 
er ther^y  developed; 

"And  whereas,  it  was  provided  that  plans  for 
the  constructioQ  of  said  dam  and  appurtaiant 
works  shall  be  submitted  to  and  approved  by 
the  chief  of  eogineers,  United  States  Army,  and 
the  Secretary  of  War,  before  the  commencement 
of  the  construction  of  the  same; 

"And  whereas,  the  said  Alabama  Power  Com- 
pany has  submitted,  for  examination  and  ap- 
proval, general  plans  for  a  dam  proposed  to  be 
built  across  Ooosa  river,  in  Alabama,  at  the 
-site  sdected  for  the  location  of  lock  and  dam 
numbered  12,  as  described  above,  which  general 
plans  have  been  approved  by  the  diief  of  en- 
Slnem  and  reconunended  tot  the  approval  of 
the  Secretary  of  War,  subject  to  the  reservations, 
provisos  and  conditions  specified  in  said  act  oi 
Ouigress,  and  also  upon,  and  sabject  to,  the 
conditions  herdnafter  specified: 

"Now*  therefore, .  this  i*  to  certify  that  the 
general  plana  sutonltted  as  aforesaid,  and  which 
:are  hneto  attached,  are  hereby  approved  by  the 
Secretary  of  War,  subject  to  the  reservati<Hu, 
provisos  and  ctmditions  specified  in  said  act  of 
Congress  and  upcm,  and  suhjeet  to^  the  foUov- 
ing  conditions,  in  addition  thereto: 

That  a  decision  as  to  the  location  for  a 
lock  through  the  dam  itself  or  in  a  canal  around 
the  Old  4K  the  dam  shall  be  left  open  for  de- 
termination until  sadi  time  In  the  fature  as 
provision  shall  be  made  by  Congress  for  its  am- 
■atmction. 

"(II)  That  this  approval  applies  onl7  to  the 
general  plana  of  the  stracture  now  presented 
-oovning  the  location,  hel|^L  and  t7pe  of  dam, 
and  Is  expressly  conditioned  upon  the  nse  of 
.material  and  workmanship  in  actual  construc- 
tion which  shall  be  satisfactory  to  the  Engineer 
Department,  decisioai  as  to  details  of  dam  and 
awurteuant  works  beins  reserved  until  plans 
uerefor  shall  have  been  formulated  and  furnish- 
ed the  department  for  consideratiiHi. 

"(Ill)  That  should  the  United  States  in  fu- 
ture construct  storage  reservoirs  on  the  head- 
waters of  the  Coosa  river  for  the  benefit  at  navi- 
gatiooi,  the  company  shall  pay  a  jnst  and  equi- 
table charge  for  any  increased  power  created 
by  the  reservolis  and  utilized  by  the  company. 

"(IV)  That  the  work  of  construction  shall 
■be  subject  to  the  supervisioa  and  aniiroval  of 
'the  engineer  officer  of  the  United  States  Army 
in  charge  of  the  locality. 

"Witness  my  hand  this  3d  day  of  March,  1910. 
"J.  Id.  Dickinson.  Secretary  of  War. 

"Office^  Chief  of  Engineers.  6SSS5/44,  War 
Department,  March  4.  1910." 

And  the  defendant  avers  that  the  work  of 
-coDBtniction  at  said  site,  in  accordance  with 
such  approval  plans,  was  duly  commenced  and 
prosecuted  by  this  defendant;  that  thereafter 
the  defendant  sut>mitted  supplnnental  plans  for 
-the  erection  of  said  dam  and  appurtenant  works 
to  the  chief  of  engineers  and  Uie  Secretary  of 
War,  and  by  an  instrument  of  date  July  8. 1913, 
the  said  snpiriemental  plans  were  duly  approved; 
and  in  acting  upon  said  plans,  the  defendant 
avers  that  the  chief  of  engineers  and  the  Secre- 
tary of  War  were  directed  by  law  to  consider 
the  bearing  of  said  dam  upon  a  comprehensive 
plan  for  the  improvement  of  said  Coosa  river, 
with  a  view  to  the  promotion  of  ita  navigable 
■quality,  and  for  the  full  development  of  water 
power;  the  said  instrument  of  approval  being  In 
words  and  figures  as  follows,  to  wit: 

"Instminent  ot  approval  (No.  2)  of  supple- 
:nieDtal  plans  submitted  by  the  Alabama  Power 
Company  of  Alabama  for  the  construction  of  a 
dam  across  the  Coosa  river  in  Alabama  at  the 
site  selected  for  lock  and  dam  numbered  12: 

"Whereas,  by  an  act  ot  Congress  approved 
March  4,  1907,  entitled  'An  act  permitting  the 
-erecti<»i  of  a  dam  across  Coosa  nver,  Ala&una, 
at  the  place  selected  for  lock  numbered  12  on 
4aid  river'  @4  St.  1288).  the  Alabama  Power 


CTompany,  a  corporati<m  existing  under  the  laws 
of  the  state  of  Alabama,  was  authorized,  subject 
to  the  reservations,  provisos  and  ctmditions  of 
said  act,  to  build  a  dam  of  such  height  as  the 
chief  of  engineers.  United  States  Army,  and  the 
Secretary  of  War  may  approve,  across  the  Coosa 
river  in  Alabama  at  the  place  selected  for  lock 
and  dam  numbered  12  on  said  river,  located  as 
described  in  said  act,  for  the  development  of  wa- 
ter power  and  such  works  and  structures  con- 
nected therewith  as  may  he  necessary  or  con- 
venient in  the  development  of  said  power  and 
in  the  utilisation  of  the  power  thereby  developed; 

"And  whereas,  it  was  provided  that  plans 
for  the  construction  of  said  dam  and  appurten- 
ant works  shall  be  submitted  to  and  approved 
by  the  chief  of  engineers.  United  States  Army, 
and  the  Secretary  of  War  before  the  commence- 
ment of  the  construction  of  the  same ; 

"And  whereas,  the  said  Alabama  Power  Com- 
pany heretofore  submitted  for  lamination 
and  approval  general  plans  fof  the  dam  pro- 
posed to  be  bailt  across  said  river  at  the  said 
site  as  described  above,  which  general  plans 
were  approved  by  the  chief  of  eQgineers  and 
by  the  Secretary  of  War.  subject  to  the  reserva- 
tions, provisos  and  conditions  specified  in  said 
act  of  Congress,  and  also  upon  and  subject  to 
certain  special  conditions  specified  in  the  in- 
strument of  approval  dated  the  3d  day  of  March, 
1910;  and  thereupon  the  work  of  construction 
at  the  said  site,  in  accordance  with  the  afore- 
aoid  approval,  was  commenced  and  prosecuted ; 

"And  whereas,  further  study  of  the  problems 
connected  with  the  proposed  constructions  and 
the  experience  gained  in  actual  operations  have 
demonstrated  the  necessity  of  a  modification  of 
the  original  plans  and  specifications  by  new 
and  supplemental  plans  of  a  general  character, 
which  new  and  supplemental  plans  are  now 
submitted  in  accordance  with  the  aforesaid  act 
of  Congresa  spproved  March  4,  1007,  and  with 
the  act  of  June  23.  1910  (c.  3B0,  36  Stat.  698 
ru.  S.  Comp.  St.  1913,  S{  w76-^83]>,  entitled 
''An  act  to  amend  an  act  entitled  "An  act  to 
regulate  the  construction  of  dams  across  naviga- 
ble waters,"  approved  Jnne  21,  1906,'  to  the 
Secretary  of  War  and  the  chief  of  engineen  for 
tiieir  approval : 

"Now,  therefore,  this  Is  to  certify  that  the 
said  plans  now  submitted,  which  are  attached 
hereto,  are  hereby  approved  by  the  chief  of  en- 
gineers and  the  Secretary  of  War,  subject  to 
the  reservations,  provisos  and  conditions  H>eci- 
fied  in  the  said  act  of  Congress  approved  March 
4,  1907,  and  to  the  following  conditions  in  addi- 
tion thereto: 

"(1)  That  all  the  stipuIatioDs  and  conditions 
enumerated  in  the  said  Instrument  of  approval 
of  March  8, 1910;  aball  remain  In  full  force  and 
effect. 

"(2)  That  the  said  Alabama  Power  Company 
will  permit  the  continuous  discharge  past  saia 
dam  of  all  water  flowing  in  the  Coosa  river 
whenever  the  discharge  into  the  pool  created  by 
the  dam  is  S,000  cubic  feet  per  second  or  less, 
and,  at  all  greater  discharges  into  the  pool  oi 
said  dam,  shall  provide  a  minimum  discharge 
past  said  dam  of  not  leas  than  5,000  cubic  feet 
per  second.  The  measure  of  the  water  thus  to 
be  discharged  as  above  specified  shall  include  all 
the  water  discharged  through  any  canal,  lock, 
or  system  of  locks  that  may  hereafter  be  built 
in  connection  with  said  dam. 

"(3)  That  the  said  Alabama  Power  Company 
shall  reimburse  the  United  States  for  all  ex- 
penses which  have  been  incurred  by  the  United 
States  in  connection  with  said  project,  includ- 
ing the  cost  of  any  investigations  necessary  for 
the  approval  of  the  idana,  and  which  may  be 
incurred  in  connection  with  the  aupervlston  <^ 
construction. 

"(4)  That  the  construction,  operation  and 
maintenance  of  this  dam  and  all  appurtenant 
works  shall  be  subject  to  all  pertinent  provi- 
aiona  fif  the  act  of  Congresa  approved  June  28, 
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1910,  entitled  'An  act  to  ameod  an  act  entitled 
"An  act  to  rerulate  the  construction  of  dams 
across  oav^ble  waters,"  approved  June  21, 
1G06*' 

"(5)  That  the  plans  hereby  approved  shall 
supersede  those  heretofore  approv^  on  March  8, 
1910,  except  with  respect  to  the  location,  height, 
and  t^pe  of  dam  and  power  honse. 

"Witness  onr  hands  at  the  city  of  Washing- 
ton this  the  8th  day  of  Jaly.  1913. 

"Lindley  M.  Garrison,  Secretary  of  War. 
"W.  H.  Bixby.  Chief  of  Engineers. 

"Office.  Chief  of  Engineers.  62225/121,  War 
Department,  July  14,  1913." 

And  the  defendant  further  avers  that  natural 
abstractions  in  the  Coosa  river  exist  tx>  a  very 

fironouDced  degree  at  and  above  the  place  se- 
ected  by  the  said  engineers  of  the  United  States 
for  the  location  of  lock  and  dam  numbered  12, 
where  this  defendant  did  actually  erect  said 
dam,  but  by  reason  of  the  erection  of  said  dam 
the  waters  of  said  river  have  been  raised  to  thb 
level  of  said  dam  for  a  distance  of,  to  wit,  15 
miles,  and  the  desired  6-foot  navigation  thereby 
provided  over  said  15  miles  of  said  river  in  ac- 
cordance with  the  said  plans  of  the  engineers  of 
the  United  States ;  and  the  defendant  further 
avers  that  prior  to  impounding  the  waters  of 
said  river  by  said  dam  it  caus^  surveys  to  be 
made  to  ascertain  the  land  which  would  be  over* 
flowed  or  damaged  by  such  impounding,  and 
prior  to  such  impounding  this  defendant  ac- 
quired by  purchase,  or  by  condemnation,  all 
lands  or  waters  or  interests  or  rights  or  ease- 
menta  In  lands  or  waters  likely  or  liable  to  be 
flooded  or  damaged  by  impounding  or  diverting 
the  waters  of  said  Coosa  river  and  its  tribu- 
taries by  the  construction  of  said  dam  and  ap- 

{>urtenant  works  at  said  site,  except  certain 
ends  belonging  to  the  United  States,  which 
this  defendant  waa  authorized  by  said  act  of 
March  4,  1907,  to  nse  for  that  purpose;  and 
the  defendant  avers  that  no  part  of  the  lands 
referred  to  in  the  complaint  was  overflowed  or 
damaged  by  the  waters  of  said  pool,  and  that 
said  lands  referred  to  in  the  complaint  do  not 
abut  on  said  pool,  but  other  lands  owned  by 
T.  J.  Ponder  and  G.  P.  Wilson  intervene  be- 
tween said  lands  and  said  pool,  and  that  the 
said  lands  referred  to  in  the  complaint  are  there- 
by separated  and  removed  from  said  pool  a  dis- 
tance of.  to  wit,  800  feet,  end  the  defendant 
avers  that  the  damages  alleged  to  have  been 
sustained  by  the  plaintiff  cannot  be  recovered 
of  this  defendant  because  it  was  authorized  in 
and  by  said  act  of  Congress  of  March  4.  1907, 
to  buud  said  dam  at  said  location  and  of  such 
height  as  tiie  chief  of  engineers  and  the  Secre- 
tary of  War  might  approve :  that  in  said  sur- 
vey of  said  Coosa  river  said  engineers  of  the 
United  States  concluded  that  the  general  plan 
of  six-foot  navigation  for  said  Coosa  and  Ala- 
bama rivers  required  the  erection  of  a  dam 
across  the  Coosa  river  at  the  place  selected  for 
lock  nnmbered  12,  of  such  height  as  would  raise 
the  waters  thereof  at  said  dam  to  the  elevation 
necessary  to  Secure  such  six-foot  navigation, 
to  wit,  ^e  said  elevation  of  420  feet  above  sea 
level,  thereby  requiring  a  dam  at  said  location 
of  the  average  height  above  the  natural  river 
bed  of  about  74  feet,  and  the  defendant  prepared 
its  plans  upon  that  basis,  which  were  duly  ap- 
proved, as  aforesaid,  by  the  Secretary  of  War 
and  the  chief  of  engineers,  and  this  defendant 
proceeded  with  the  erection  of  said  dam  in  ac- 
cordance with  said  plans,  at  said  location,  and 
at  the  height  so  fixed  as  aforesaid,  and  under 
the  supervision  of  the  engineers  of  the  United 
States,  and  the  defendant  completed  the  erection 
of  said  dam  at  said  location  and  at  the  height 
so  fixed,  as  aforesaid,  in  accordance  with  said 
plans,  within  the  time  prescribed  by  said  act, 
and  impounded  the  waters  of  said  river  by  said 
dam.  thereby  creating  the  said  pool  of  water 
as  a  proximate  and  natural  consequence  of  the 
erection  of  said  dam,  and  the  said  act  of  March 
4,  1907,  reserves  the  control  of  "said  dam  and 


their  structures  and  the  level  of  the  pool  of 
water  caused  thereby,  to  the  government  of  the 
United  States;  and  the  defendant  avers  that 
the  erection  of  the  said  dam  caused  the  waters 
of  Waxahatchee  creek,  a  tributary  of  the  said 
Coosa  river,  and  of  Crawford  branch,  a  trUiuta* 
ry  of  said  Waxahatchee  creek,  to  be  hacked  up 
said  creek  and  said  branch,  and  on  lands  of 
this  defendant  so  acquired  for  that  purpose, 
thereby  submerging  or  partially  submerging  the 
said  mud,  sUme,  logs,  brash,  stumps,  bark, 
weeds,  leaves,  and  other  sediment  described  In 
the  plaintifTs  complaint,  and  the  defendant 
avers  that  it  also  completed  the  construction 
of  said  dam  and  appurtenant  works  as  aforesaid 
in  accordance  with  article  19  of  chapter  00  of 
the  Code  of  Alabama  1907,  being  sections  3627 
to  3G37  of  said  Code ;  and  the  defendant  avera 
that  the  Con^ss  of  the  United  States,  purau* 
ant  to  the  third  clause  of  section  8  of  article  1 
of  the  Constitution  of  the  United  States,  has 
power  to  regulate  commerce  among  the  several 
states,  and  that  pursuant  to  that  power  the 
Congress  of  the  Umted  States  passed  the  several 
acts  before  referred  to,  looking  to  the  opening 
of  said  Coosa  river  for  the  benefit  of  commerce 
among  the  several  states,  and  the  said  dam  waa 
constructed  by  this  defendant  of  said  height  and 
at  the  said  location  in  pursuance  of  the  plans 
and  policies  of  Congress  as  thus  defined  in  said 
acts,  and  that  the  said  dam  and  the  pool  of 
water  thereby  created  are  instrumentalities  of 
the  United  States  in  the  regulation  of  commerce 
among  the  several  states  by  improving  the  navi- 
gable qnality  of  said  Coosa  river,  and  therefore 
this  defendant  is  not  liable  for  the  damages 
claimed  hjr  the  plaintiff.  (Beeord,  pages  45  to 
64,  indusive.) 

Defendant's  plea  9  to  plaintiff's  original  and 
amended  complaint  is  as  follows: 

(9)  The  defendant  adopts  all  of  plea  No.  8,  to 
and  including  the  words,  "And  this  defendant 
acquired  by  purchase  or  by  condemnation  the 
right  to  BO  overfiow  or  damage  all  of  such  lands 
except  certain  lands  belonging  to  the  United 
States  which  this  defendant  was  authorized  by 
said  act  of  Congress  of  March  4,  1907,  to  nse 
for  that  piirposo";  and  adds  thereto  the  fol- 
lowing: 

l%at  on,  to  wit,  the  12th  day  of  February, 
1912,  the  defendant  filed  Its  application  in  the 
court  of  probate  of  Chilton  county,  Ala.,  and 
thereafter  filed  an  amended  application  in  said 
court,  setting  up  that  the  defendant  waa  a  cor- 
poration oTflnnfsed  nnder  the  laws  of  this  state; 
that  by  its  charter  it  had  the  right  to  manofa^ 
ture,  supply,  and  sell  to  the  puolic  power  pro* 
duced  by  water  as  a  motive  force,  and  had  ac- 
quired by  purchase,  and  not  by  condemnation, 
the  said  dam  site  or  power  site,  comprising  not 
less  than  one  acre  of  land  upon  each  and  oppo- 
site sides  of  the  Coosa  river  in  the  state  of  Ala- 
bama at  the  said  location  which  was  also  de- 
scribed in  the  application ;  that  this  defendant 
proposed  to  construct  a  dam  across  the  Coosa 
river  at  said  site,  and  thereby  impound  the  wa- 
ters of  and  bat^  them  up  said  river  and  its  trib- 
utaries for  the  production  of  power  by  water 
as  a  motive  force,  in  connection  with  the  con- 
struction of  a  power  plant  and  works  connected 
with  or  useful  to  said  dam  and  said  power  plant 
for  the  purpose  of  manufacturing  and  selling  to 
the  public  electric  current  produced  at  its  said 
plant,  and  of  selling  such  power,  heat,  light  or 
electricity  in  the  manner  required  by  section 
3636  of  the  Code  of  Alabama  of  1907;  and  that 
the  uses  or  purposes  for  which  the  lands,  rights, 
waters,  interests,  and  easements  in  lands  or  in 
the  waters  therein  proposed  to  be  condemned  and 
taken  were  for  tlie  uses  of  manufacturing,  sell- 
ing, and  supplying  heat,  light,  power,  or  eleo 
tncity  produced  by  the  waters  impounded  and 
raised  by  said  dam  as  a  motive  force  to  the  put»- 
lie,  and  of  selling  such  heat,  light,  power,  or 
electricity  to  any  person  or  persons,  municipal 
or  other  corporations,  ia  the  monner  requireil  by 
section  3^  of  the  Code  of  Alabama  of  1807; 
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and  the  petitioner  soiuht  fai  the  appHcatlon,  as 
amended,  to  condemn  tne  lands  and  watera  there- 
to described  which  would  likely  be  flooded  or 
covered  hj  the  impounded  waters  or  the  pool 
created  by  the  erection  of  said  dam,  belnp  those 
portions  of  each  entire  tract  of  land  aet  out  In 
the  several  paragraphs  of  article  4  of  said  appli- 
cation, and  described  as  follows:  That  porhou, 
part,  or  parcel  of  th%  lands  dcaeribed  in  the  sev- 
eral paraffrapha  thereof  that  would  be  covered 
with,  aa  well  as  those  that  would  be  entirely 
sorronnded  by,  the  waters  of  the  Coosa  river  and 
its  tributaries  if  raised  and  backed  up  to  an 
elevation  of  420  feet  above  a  certain  datnm 
plane,  which  elevation  of  420  feet  waa  fixed  and 
marked  to  conform  to  the  elevations  eetablished 
and  adopted  by  the  United  States  above  said  da- 
tum plane  in  the  survey  of  the  Cooea  river  from 
lock  4  in  Alabama  ta  Wetumpka,  Ala.,  made 
Anirnst  2. 1903,  to  December  19. 1908,  nnder  the 
direction  of  J.  B.  Cavanaugh,  Corps  of  Engi- 
neers, U.  S.  A.,  and  by  D.  M.  Andrews,  Assist- 
ant Engineer,  and  by  N.  A.  Taille,  Chief  of 
Party,  which  said  established  elevation  by  the 
United  States  are  evidenced  and  fixed  by  bendi 
marks  or  other  elevation  data  marked  on  the 
left  or  east  side  of  said  river ;  and  in  paragraph 
17  of  said  article  4  as  amended  this  defendant 
described  the  fbUowing  landa  and  alleged  the 
same  to  be  owned  hy  T.  J.  Ponder  and  O.  P. 
Wilson,  to  wit: 

Paragraph  17:  "The  soothweat  quarter  of  tiia 
northwest  (S.  W.  )4  of  N.  W.  M)  and  the  north- 
west quarter  of  the  northwest  quarter  W. 
hi  of  N.  W.  ^)  that  Uea  south  and  west  of  Wax- 
ahatcbee  creek,  section  34 ;  the  northeast  qnar- 
ter  of  the  northeast  quarter  (N.  G.  %  of  N. 
B.  that  lies  west  of  Aiken  branch  and 
south  of  Waxahatchee  creek,  section  33;  the 
south  half  of  the  southeast  quarter  (S.  %  of  S. 
E.  %),  the  southeast  quarter  of  the  southwest 
quarter  (S.  B.  %  of  S.  W.  H),  the  north  half 
of  the  southwest  quarter  (N.  ^  of  S.  W.  the 
sooth  half  of  the  northwest  quarter  (S.  of 
N.  W.  M.)  and  the  northwest  quarter  of  the 
northwest  quarter  (N.  W.  J4  of  N.  W. 
that  Uea  south  and  west  of  Waxahatchee  creek, 
section  28 ;  all  of  the  north  half  of  the  north- 
eaatouarier  (N.  %  of  N.  E.  that  lies  south 
of  Waxahatdiee  credc,  section  29;  all  ot  the 
flonOiwest  quarter  of  the  southeast  quarter  (S. 
W.  ^  of  S.  E.  U),  the  south  half  of  the  south- 
west quarter  (S.  %  of  S.  W.  M),  the  northweat 
quarter  of  the  southwest  quarter  (N.  W.  ^  of 
8.  W.  H)>  and  the  southwest  quarter  oi  the 
northwest  quarter  (S.  W.  U.  of  N.  W.  %K  that 
lies  south  and  west  of  Waxahatchee  creek,  sec- 
tion 20 ;  all  the  east  half  of  the  northeast  quar- 
ter that  lies  south  and  west  of  Waxahatchee 
creek,  section  19;  all  in  township  24  north, 
range  15  east,  Chilton  county,  Alabama." 

And  this  defendant  in  said  proceeding  did  also 
■eek  to  acquire  the  lands  and  interests  or  ease- 
ments therein  that  would  be  injured  or  damaged 
as  a  consequence  of  so  impounding,  raising,  and 
diverting  tnat  waters  of  said  river  and  its  trib- 
utaries and  so  backing  said  waters  upstream  by 
said  dam,  the  maintenanoe  thereof  a\id  the  pool 
created  thereby ;  and  this  defendant  in  said 
amended  application  proposed  to  take  and  con- 
demn the  lands  and  waters  therein  described  for 
the  purposes  therein  named,  and  sought  to  con- 
struct raid  dam  and  to  acquire  the  rl^t  thereto 
to  back  and  impound  waters  over  said  lands 
for  said  purposes,  and  also  sought  to  condemn 
the  riefat  to  so  back  and  impound  said  waters  of 
said  Coosa  river  and  its  tributaries  over,  on, 
and  across  said  lands  1^  said  dam,  and  to 
maintain  said  dam  and  said  waters  so  raised  or 
impounded,  for  the  purpose  therein  named,  and 
applied  to  said  court  for  an  order  of  condem- 
nation of  said  lands,  waters  and  rights  to  such 
uses;  that  notice  of  such  aoplication  and  of  the 
day  for  the  hearing  thereof  was  duly  issued  out 
of  said  court  of  probate  to  aaid  T.  J.  Ponder  and 
O.  P.  Wilson,  and  served  upon  them  "by  a  sher- 
iff oC  tiie  state  of  Alabama  aa  required  by  law ; 
74SO^-«) 


and  the  said  cause  having  been  duly  considered, 
the  aaid  court  granted  said  application  by  its  de- 
cree of  date  December  30,  1913,  and  the  defend- 
ant avers  that  the  court  in  said  decree  of  Decem* 
ber  30. 1912,  did  order,  adjudge,  and  decree  that 
this  defendant  was  entitled  to  the  relief  prayed 
in  said  petition  and  to  the  landa  and  waters 
and  rights  and  Intereats  therein  described,  and 
did  condemn  the  same  to  the  use  of  the  petition- 
er, and  appointed  commissioners  to  assess  dam- 
ages and  compensation  to  which  the  owners  were 
entitied,  including  the  lands  described  in  said 
paragraph  17 ;  and  the  defendant  avers  that  a 
notice  of  the  appointments  duly  issued  to  said 
commissioners  aa  required  by  law,  directing  them 
to  aasess  the  damages  and  compensation  to  which  - 
the  said  T.  J.  Ponder  and  G.  P.  Wilson,  owners 
of  said  described  lands,  were  entitled  on  account 
of  any  Injuries  that  might  result  to  them  by  rea- 
son of  this  defendant'a  taking  and  condemning 
the  said  lands  and  waters,  and  by  flooding,  back- 
ing or  raising  the  waters  of  the  Coosa  river  and 
ita  tributaries  over  and  on  said  landa,  and  also 
the  injuries  and  damages  resulting  as  a  conse- 
quence of  so  imitounding,  raising  and  diverting 
the  mteis  of  aaid  Coosa  river  and  its  tributa- 
ries, and  so  backing  the  waters  up  by  said  dam; 
and  said  commissioners  duly  made  their  as- 
sessments of  damages  for  the  owners  of  aaid 
landa  including  an  assessment  of  f 8,000  for  said 
T.  J.  Ponder  and  G.  P.  Wilson  as  the  ownera  of 
the  lands  described  in  said  paragraph  17,  and 
returned  such  assessment  to  said  court;  tiiat 
thereupon  it  appearing  to  said  court  of  probate 
that  this  defenosnt  had  deposited  in  said  court 
said  damagea  and  compensstion  of  $3,000  so  as- 
certained and  assessed  by  said  commissioners 
for  said  T.  J.  Ponder  and  G.  P.  Wilson,  togeth- 
er with  all  the  costs  of  the  cause  the  said  court 
ot  probate  of  Chilton  county,  did  by  its  decree 
of  January  13,  1913,  dtdy  confirm  the  report 
of  said  commisaioners,  and  did  order,  adjudge, 
and  decree  that  the  lands  and  waters,  and  the 

Shts,  interests,  and  easements  prayed  for  in 
d  amended  petition,  and  granted  ajid  con- 
demned in  said  decree  of  December  80,  1912,  In 
said  cause,  be  condemned,  granted,  and  awarded 
to  this  defendant  with  the  rights  and  for  the 
uses  and  puri»oses  set  forth  in  said  auwnded  pe- 
tition and  in  said  former  decree  December  80, 
1912.  and  that  all  right,  title,  and  Interest  pray- 
ed for  in  said  petition  as  amended,  and  so  con- 
demned, granted,  and  awarded  in  and  by  said 
fmner  decree,  and  In  and  by  said  decree  of  Jan- 
uary 13,  1013,  be  and  was  thereby  divested  out 
of  the  said  owners  as  to  the  said  lands  described 
in  said  paragraph  17  and  vested  in  this  defend- 
ant ;  that  said  T.  J.  Ponder  and  G.  P.  Wilson 
did  thereupon  appeal  to  the  circuit  court  of  said 
coun^  of  Chilton  from  said  order  of  condemna- 
tion of  said  court  of  probate,  and  said  T.  J.  Pon- 
der and  G.  P.  Wilson  did  thereafter  dismiss 
their  said  appeal  out  of  the  said  circuit  court, 
leaving  said  order  of  condemnation  in  full  force 
and  effect,  and  the  same  still  remains  unreversed 
and  in  full  force  and  effect;  and  the  defendant 
attaches  a  copy  of  said  condmnatioi  on  pro- 
ceedings to  this  plea  oa  a  part  tiiereot  maibig 
the  same  Exhibit  A. 

And  this  defendant  avers  that  It  ctrntpleted  the 
construction  of  said  dam  and  appurtenant  works 
&9  aforesaid  in  accordance  with  the  provisions  of 
article  19  of  chapter  69  of  the  Code  of  Alohama 
of  1907,  being  sections  8627  to  3637  of  said 
Code,  and  the  said  dam  is  therefore  a  dam  au- 
thorized by  the  Legislature  of  the  state  of  Ala- 
bama at  the  particular  site  eo  selected  as  afore- 
said, and  of  the  specific  height  and  dimension  so 
determined  upon  as  aforesni'l :  that  at  tho  time 
said  condemnation  proceeding  was  instituted 
said  Ponder  and  Wilson  al^o  owned  the  suuth- 
caet  quarter  of  the  northeast  quarter  of  section 
20,  township  24  north,  range  15  east,  in  said 
county  of  Caiilton.  which  land  was  immediately 
adjoining  the  following  landa  described  in  said 
application,  to  wit:  Tht  north  half  of  the 
northeast  quarter  of  said  section  2%  and  tha 

Digitized  by  CjOOg  IC 


466 


74  SOUTHERN  REPORTER 


(Ala. 


west  half  of  the  northwest  quarter  of  section  28 
in  said  township  24  north,  ranffe  15  east,  also 
owned  by  said  Ponder  and  WUson;  that  the 
plaintiff  parchased  the  said  southeast  quarter 
of  the  oortheaat  quarter  of  said  section  29  from 
said  T.  J.  Ponder  and  O.  P.  Wilson  after  said 
condemnation  proceeding  was  so  instituted  and 
after  said  lands  were  so  condemned  bj  the  afore- 
said decree  of  said  court  of  probate  of  Chilton 
coQut7.  and  the  plaintiff  was  residing  on  said 
land  so  purchased  by  him  at  the  time  ne  suffer- 
ed the.  alleged  iajnries  described  lo  the  com- 
plaintj  that  the  said  land  on  which  the  plaintiff 
BO  resided  and  said  Immediately  adjoining  lands 
described  In  said  application  conatituted  part  of 
one  entire  tract  of  land  owned  by  said  Fonder 
and  Wilson,  and  were  so  used  by  them,  as  parts 
of  one  and  the  same  tract  for  fanning  purposes, 
at  the  time  said  condemnation  proceeding  was 
commenced :  and  the  defendant  avers  that  the 
erection  of  the  said  dam  caused  the  waters  of 
Wazahatchee  creek,  a  tributary  of  the  said 
Coosa  river,  and  of  Crawford  branch,  a  triba- 
tarr  of  said  Waxahatchec  creek,  to  be  backed  np 
said  creek  and  said  branch,  and  on  part  of  said 
north  half  ot  said  norttieast  quarter  of  said 
section  29  and  part  of  said  west  half  of  the 
northwest  quarter  of  said  section  28,  thereby 
sabmergins  or  partially  sabmerglng  the  said 
mud,  uame,  logs,  brash,  Btomiw.  bark,  weeds, 
leaves,  and  other  sediment  described  in  the  plain- 
tlfTs  complaint;  and  the  defendant  avers  that 
it  proceeaed  with  and  completed  the  constrac- 
tion  of  said  power  plant  in  connection  with 
said  dam,  and  thereafter  acquired  rights  of  way 
on  wbidi  ft  constructed  a  system  for  the  trans- 
mission  and  distribution  of  electric  power  pro- 
duced at  said  dam  site  by  the  waters  of  said 
Coosa  river  as  a  motive  force,  which  system  Is 
now  and  has  been  for  some  time  past  In  opera- 
tion, and  the  defendant  Is  engaged  In  generating 
St  said  plant  and  'seUing  throngh  said  system 
plectric  power  to  the  public;  that  this  defend- 
nnt  is  therefore  a  public  service  corporation  un* 
(ler  the  laws  of  the  state  of  Alabama,  and  is  obli- 
gated to  manufacture  and  sdl  to  the  public 
electric  current  so  prodnced  at  its  said  plant  in 
the  manner  required  by  sectiini  80B6  <rf  uie  Code 
of  Alabama  of  1907;  wherefore  this  daCendant 
avers  that  the  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  cannot  be  recovered  of 
this  defendant  because  It  was  authorised  in 
and  bv  said  act  of  Congress  of  March  4,  1907, 
to  build  said  dam  at  said  location  and  of  such 
height  as  the  chief  of  engineers  and  the  Secre- 
tary of  War  might  approve;  that  In  the  said 
survey  of  said  Coosa  nver  aald  engineers  of  the 
United  States  condnded  that  the  general  plan 
of  six-foot  navigation  for  said  Coosa  and  Ala- 
bama rivers  required  the  erection  of  a  dam 
across  the  Coosa  river  at  the  place  selected  for 
lock  numbered  12  of  such  height  as  would  raise 
the  waters  thereof  at  said  dam  to  the  elevation 
necessary  to  secure  such  sii-foot  navigation,  to 
wit,  the  said  slevation  of  420  feet  above  sea  lev- 
d,  thereby  requiring  a  dam  at  said  location 
of  the  average  height  above  the  natural  river 
bed  of  about  74  feet,  and  the  defendant  prepar- 
ed ito  plans  upon  that  basis,  which  were  fully 
approved,  as  aforesaid,  by  the  Secretary  of  War 
and  the  chief  of  engineers,  and  this  defendant 
proceeded  with  the  erection  of  said  dam  at  said 
location  and  at  the  height  bo  fixed  as  aforesaid, 
under  the  supervision  of  the  engineers  of  the 
United  States,  and  the  defendant  completed  the 
erection  of  said  dam  at  the  said  location  at 
the  height  so  fixed,  as  aforesaid,  within  the  time 
prescribed  by  said  act,  and  Impounded  the  wa- 
ters of  said  river  by  said  dam,  thereby  creating 
the  said  pool  of  water  as  a  proxhnate  and  na- 
tural conaeqnence  of  the  erection  of  said  dam, 
and  the  said  act  of  Confess  of  March  4,  1907, 
reserves  the  control  of  said  dam  and  other  struc- 
tures and  the  level  of  the  pool  of  water  caused 
thereby,  to  the  govemmoit  of  Hie  United  States ; 
and  the  defendant  avers  dtat  the  Congress  of 
the  United  States  pursuant  to  the  third  clause 


of  section  8  of  the  Constitntlon  of  the  United 
States  has  power  to  r^ulate  commerce  among 
the  several  states,  and  that  pursuant  to  that 
power  Congress  of  the  United  States  passed  the 
several  acts  before  referred  to.  looking  to  the 
improvement  of  said  Coosa  river  for  the  benefit 
of  commerce  among  the  several  states,  and  the 
said  dam  waa  constructed  by  this  defendant  of 
said  height  and  at  the  said  location  in  pursuance 
of  the  plana  and  policies  of  Congress  as  thus 
defined  in  said  acta,  and  of  the  statutes  vt  the 
state  of  Alabama  In  such  eases  made  and  provid- 
ed, and  tliat  the  said  dam  and  the  pod  of  water 
thereby  created  are  instrumentalities  of  the 
United  States  in  the  regulations  of  cfnnmeree 
among  the  several  states  by  improving  the  nav- 
igable quality  of  said  Coosa  river,  ana  thwetore 
this  defendant  is  not  liable  for  the  damages 
claimed  by  the  plaintiff. 

Aenff  &  PtttB,  of  Colnmhlana.  and  Middle- 
ton  &  Reynolds,  <^  Clanton,  for  a]n>ellant. 
O.  B.  Hood,  Of  Gadsden,  l^omaa  W.  Uartln 
and  Percy,  Benners  ft  Burr,  all  of  Blnnlns- 
ham,  and  Knox,  Acker,  Dixon  *  Stewart*  of 
Talladega,  for  aweUe^ 

ANDERSON,  O.  J.  [1]  While  ooont  B  of 
tbe  complaint  charges  fliat  the  defendant 
negUgaitly  cansed  logs,  brush,  tltc^  to  be  and 
remain  upon  the  land,  and  alao  caosad  the 
same  to  be  negligently  aubmeised  by  water, 
thus  produdng  tiie  Injurtes,  etc  It  is  not  a 
claim  for  two  aqtarate  and  dlrtlnct  canssH 
of  actl<m  in  tiie  same  count  Hie  defemd- 
ant  owed  the  plaintiff  no  do^  to  ke^  Its 
own  land  clear  of  brush,  logSi  and  other 
vegetation,  as  having  the  same  mnn  the  land 
was  but  the  lawful  use  of  its  own  property, 
and  the  said  count  does  not  indicate  that 
the  conduct  of  the  defendant  in  this  revect 
would  have  produced  the  injury  described 
but  for  the  fact  that  the  land  upon  which 
this  matter  existed  was  submerged  by  wa- 
ter by  means  of  a  dam  across  Coosa  river. 
Therefore  the  neglisent  submerging  of  the 
land  Is  tbe  gravamen  of  the  action,  and  was 
the  proximate,  intenroilng  cause  which  pro- 
duced the  Injuries. 

[2]  Indeed,  the  count  cbai^  that  the  In- 
juries resulted  as  the  proximate  consequence 
of  tbe  defendant's  causing  said  water  to  re- 
main so  near  plaintiff's  residence  aa  a£ore> 
said.  The  gravamen  of  the  action  was  neg- 
ligratly  submerginK  the  land,  under  tbe  con- 
dition described,  "by  means  of  a  dam."  Tbe 
count  does  not  attempt  to  set  up  the  acta 
constituting  negUgence,  but  describes  the 
conditions,  and  forges  gMierally  a  negligent 
submerging  of  the  land  by  means  of  a  dam 
across  tbe  Coosa  river,  and  this  general  aver- 
ment of  negUgence  seems  to  be  suflSdent  un- 
der our  system  of  pleading.  Coimt  B  was 
not  subject  to  tbe  defendant's  demurrer.  It, 
in  effect,  charges  results  to  be  doe  to  tbe 
backing  of  the  water  tbe  negligent  or 
wrongful,  etmstruction  of  a  dam  across  tbs 
Coosa  river. 

[3]  Aa  above  noted,  the  defendant  had  the 
lawful  right  to  have  logs,  brush,  and  other 
vegetation  on  its  own  land,  and  whethtf  it 
did  80  ne«;llgently  or  not  matters  not.  as 
its  motive  would  produce  no  cause  of  actloa. 
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**tt  Is  flpmnqin  alnqne  Injuria  also  If  QnonSta 
the  lawfnl  and  propra-  uorcLse  by  (me  man 
of  his  own  rights  damage  resnlta  to  an- 
other, even  thot^  he  might  have  antltdpat- 
ed  the  result  and  avoided  It.  ^niat  which 
it  Is  ri^t  and  lawful  for  one  man  to  do  can- 
not fomUSi  the  ftmndatlon  fbr  an  action  in 
ftiTor  of  another.  Nor  can  the  absence  ot 
commendable  motlTe  on  the  part  of  the  party 
exerdsldg  his  rights  be  the  legal  substltnte 
or  equivalent  for  the  Uiing  amiss  which  is 
one  of  the  necessary  elements  of  a  wrong." 
Cooley  on  Torts,  p.  142.  Therefore  tba  proT- 
imate  cause  of  Oie  injury,  and  the  only  the- 
ory upcm  which  the  count  states  a  cause  of 
action,  was  the  negligent  or  wrongful  badc- 
ing  of  the  water  by  means  of  the  dam,  and 
not  in  permitting  tb^  logs,  etc.  to  be  and 
remain  upon  the  land.  The  vegetation  on 
the  land  merely  produced  a  condition,  and 
the  proximate  intervening  cause  of  the  re- 
sults was  Aegllgently  backing  the  water. 
Cooley  on  Torts,  p.  99;  Garrett  Li.  &  N. 
K.  K.  B.,  71  South.  685;  Huntsvllle  Knitting 
MUl  V.  Butner,  78  South.  907. 

[4]  There  seems  to  be  an  exception  to  the 
rule,  when  the  original  act  was  wrongful 
and  was  naturally,  according  to  the  ordinary 
course  of  events,  calculated  to  prove  Injuri- 
ous to  some  other  person  or  persons  and  does 
actually  resnlt  in  injury  tbroujfh  the  inter- 
vention of  other  causes  which  are  not  wrong- 
ful, the  injury  shall  be  referred  to  the  wrong- 
ful cause  passing  l^  tiuao  which  were  in- 
nocent Cooley  on  Torts,  p.  101,  Here  the 
original  conduct  was  not  wrongful  and  the 
plaintiff  must  rely,  not  only  upon  the  con- 
duct which  was  the  proximate  cause  of  the 
injuries,  but  the  only  wnmgful  conduct 
charged,  the  n^llgent  backing  ot  the  water 
by  means  of  the  dam. 

[I]  Gonnt  H,  as  amended,  seema  to  be  an 
adrtdt  attonpt  to  avoid  the  principles  of  law 
governing  counts  B  and  L  by  an  eUort  to 
pat  the  cart  before  the  horse.  It  charges 
the  i^Ugent  permitting  of  the  logs,  etc.,  to 
be  and  remain  upon  the  land,  with  a  knowl- 
edge that  Injuries  would  arise  by  having  the 
same  submerged  by  miter,  but  avm  that  tJie 
defendant  had  the  authority  to  back  said 
water.  The  count  shows  that  the  injuries 
would  not  have  arisen  but  fbr  the  baddng 
of  the  water,  and  concedes  Out  tbe  defend- 
ant bad  the  authority  to  back  the  water. 
WhUe  tbe  coimt  avers  that  it  became  the 
duty  of  the  defendant  to  remove  the  vegeta- 
tion, as  matter  of  law,  it  was  not  its  duty 
to  do  so  ind^tendent  of  backing  tho  water, 
and  if  Uiere  la  any  cause  of  action  against 
tbe  detandant,  it  must  be  for  d^ng  the  thing 
which  proximately  caused  the  injury,  and 
as  the  count  shows  aaQunl^  for  this  and 
does  not  charge  that  Qie  water  was  Dili- 
gently badked  so  as  to  submerge  the  logs, 
etc.,  it  was  defective  and  subject  to  Oie  de- 
fendant's demurrer. 

[I]  Oount  L  Is  quite  similar  to  count  B, 
as  it  charges  that  by  means  of  the  dam  the 


defendant  n^ligently  caused  the  water  to 
back,  thus  producing  the  Injuries  set  forth. 
This  is  a  general  averment  of  negligently  do- 
ing the  thing,  by  means  of  a  dam,  and  the 
dam  must,  of  course,  have  bem  negligenfly, 
or  wrongfully  constructed  or  maintained  in 
order  for  the  plaintiff  to  establish  tbe  n^i- 
gence  dialed. 

[7, 1]  Tbe  counts  to  which  pleas  8  and  9 
were  held  to  be  good  involve  no  injury  to 
property  which  is  protected  by  section  236 
of  the  Ckmstttutloii  because  ot  injury  resuI^ 
Ing  from  the  construction,  eta,  of  the  dam, 
but  claim  consequential  damages  caused  sub- 
sequent to  Oie  construction  of  same  and  to 
the  persoa  instead  of  the  property.  Hamll- 
toa  r.  Ala.  Power  Oo.,  70  South.  737.  niere- 
fore  said  pleas  are  a  oompleto  defrase  to 
said  counts.  They,  in  effect,  set  up  that  the 
things  complained  of  resulted  from  backing 
the  water,  by  the  ctmstructlon  of  a  dam 
across  a  navigaUe  river,  whidi  was  con- 
structed by  It,  as  a  governmental  agency,  in 
the  aid  of  navigation,  under  the  law,  fed- 
eral and  state,  and  in  strict  compliance  with 
the  plans  and  spedflcatlotu  required  by  the 
govemmoit  This  not  only  relieved  the  de- 
fendant from  the  creattcn  or  maintenance  of 
a  nuisance,  but  the  act  bdng  lawfnl  In  it- 
self, and  havii^  been  performed  in  strict 
compliance  with  sdentiflc  govemnunt  wed- 
fications  and  requirements,  there  could  be 
no  negligence  In  doing  the  thing  so  sanction- 
ed and  which  was  the  proximate  cause  oT 
the  damages  claimed.  This  being  true,  the 
defendant  could  only  be  liable  for  Injuries 
to  property,  as  protected  by  the  federal  and 
state  Constitutions,  and  which  has  been  cor- 
rectly discussed  and  declared  In  the  Hamilton 
Case,  supra.  It  Is  settled  in  England  and 
Canada,  as  well  as  by  the  w^ht  of  authw- 
Ity  in  the  United  fitates,  that  thwe  can  be 
no  recovery  for  damages*  or  relief  from  con- 
sequences, incidentally  resulting  from  acts 
or  things  performed  or  conducted  in  a  prop- 
er manner  nndor  legal  authority,  and  which 
but  tm  such  l^lalatiCHi  would  constitute  a 
nuisance.  Balney  v.  Bed  Mver  B.  B.  Co., 
09  Tex.  276,  SO  S.  W.  768,  80  8.  W.  1096, 
S  L.  B.  A.  (M.  S.)  000, 122  Am.  St  Bepw  622, 
13  Ann.  Oa&  680,  and  note:  Fisher  t.  Sea- 
board B.  B.  Co.,  102  Ta.  368,  46  &  E.  381, 
1  Ann.  Cas.  622,  and  note.  The  sovereign 
controls  navigable  streams^  and  the  riparian 
owner  as  well  as  subjects  generally  acquire 
rights  subject  to  the  right  of  the  sovereign  to 
contnd  said  steeams  and  to  make  and  au- 
thorise all  reasonable  improvements,  tnm 
time  to  time,  to  facilitate  tbe  use  of  the  riv- 
er by  the  public,  even  though  the  landowner 
thereby  suffers  inconvenience  or  loss,  so 
long  as  atme  of  his  property  is  taken  or  In- 
jured in  violation  of  his  constitutional  rights. 
As  the  manner  in  whidi  imiuwvemwts  may 
be  made,  in  aid  ot  navigation,  is  a  qnes- 
ticm  within  the  discretion  of  the  govem- 
ment  vnlesB  some  constitutional  ris^t  is 
iUTaded.  there  can  be  no  liability  con- 
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sequential  damages  to  tbie  dttzens  as  an  In- 
cident to  said  ImiffoTement,  and  such  Injniy 
is  damnum  abeqne  Injnrla.  Brooks  t.  Cedar 
Brook  Co.,  82  Me.  17.  19  Aa  87,  7  L.  B.  A. 
460^  17  Am.  St  Bep.  469;  Bedford  t.  United 
StatesB,  192  U.  a  217,  24  Sup.  Gt  23S^  48  L. 
Ed.  414 ;  Gibson  T.  U.  S.,  166  U.  S.  276,  17 
Sup.  Gt  678,  41  li.  Ed.  996.  It  might  be  tbat 
prudence  would  bare  suggested  tbe  remoTal  of 
logB,  brush,  etc.,  from  the  land  before  the 
submerging  of  same  by  water,  but  the  govern- 
ment, having  at  all  times  the  welfare,  com- 
fort, health,  and  happiness  of  Its  subjects  in 
mind,  may  not  have  deemed  It  necessary  or 
prudent  to  have  it  done,  and  It  was  supreme, 
as  to  tlie  location  of  tbe  dam  and  as  to  all 
plans  and  apedflcatlons  as  well  as  other 
things  in  connection  with  tbe  construction  of 
the  same,  bo  long  as  no  constitutional  right 
was  Invaded.   As  tbe  government  had  the 
authority  to  construct  the  dam,  it  could  dele- 
gate this  river  Improvement  to  another,  and 
if  Its  requirements  as  to  construction  were 
complied  with  by  the  agent,  there  could  be 
no  liability  against  the  said  agent  Brooks' 
Case,  supra;  Nor.  Trans.  Co.  v.  Chicago,  99 
U.  S.  635,  26  L.  Ed.  836.   Had  the  act  of 
Congress  or  the  government  plans  and  sped- 
flcatlons  required  Clearing  tbe  land  of  the 
matter  In  question,  aa  a  condition  precedent 
to  tbe  constructing  of  the  dam  and  raising 
tbe  water,  this  defendant  might  not  only  be 
guilty  of  negligence,  but  also  liable  as  for 
the  creation  or  maintenance  of  a  nuisance, 
for  the  reason  that  it  did  not  comply  with 
the  requirements  of  the  l^al  authority  un- 
der which  it  acted;  but  as  these  pleas  set 
up  the  acts  of  Congress,  the  Alabama  stat- 
ute and  the  government  plans  and  spedflqa- 
tlons.  and  aver  a  strict  compliance  there- 
with, as  the  proximate  cause  of  tbe  things 
complained  of  by  the  plalntlif,  they  make 
out  a  complete  defense  to  the  action.  In- 
deed this  question  was  practically  settled  In 
the  Hamilton  Case,  supra,  where  it  was  said : 
"In  tfa«  discussirai  ot  the  general  prlndples 
involved  in  this  ease  and  in  reaching  the  oon- 
clusion  that  the  bill  does  not  contain  equity,  we 
did  not  intend  to  hold  or  intimate  that  uiis  com- 
plainant could  be  liable  in  an  action  at  law  aa 
tor  consequential  damages,  other  than  to  proper- 
ty, which  resulted  from  the  erection  or  extension 
of  its  works  in  compliance  with  the  law.  In 
other  words,  the  bill  negatives  a  nuisance,  and 
also  sets  m  that  the  dam  was  constructed  under 
tbe  anthori^  of  Congress  and  in  strict  compli- 
anee  with  the  federal  law,  and  for  the  benefit  of 
navigation,  and  that  to  all  intents  and  purposes 
this  ccnnplainant  was  a  govemmentaf  agency 
in  the  constructitMi  and  maintenance  of  tbe 
dam.    This  being  true,  there  cotild  be  no  liabil- 
ity upon  the  part  of  tbe  government  as  for  con- 
sequential damages,  except  to  property,  result- 
ing from  conditions  caused  by  the  construction 
and  maintenance  ot  the  dam,  and  this  com- 
plainant would  be  equally  protected,  and  if  it 
constructed  tbe  dam  in  compliance  with  tbe 
law  it  could  not  be  guilty  of  negligence  in  caus- 
ing the  backing  of  tbe  water.    If  it  did  what 
tlw  law  authorized,  and  proceeded  under  the 
rules  prescribed,  it  could  not  be  guilty  of  neg> 
ligence  so  as  to  render  it  liable  for  resulting  con- 
sequential damages.   Bedford  v.  United  States, 
^  U.  S.  217.  24  Sup.  Gt  238,  48  U  Bd. 


414:  United  States  t.  Lynah,  188  V.  S.  445, 
23  Sup.  Ct  849,  47  L.  Ed.  639.  On  the  other 
hand,  the  legal  authority  for  the  conatmction 
and  maintenance  the  dam,  by  tbe  govern- 
ment or  by  tills  complainant,  does  not  afford  an 
exempti<m  from  damages  for  taking  property  as 
protected  under  the  feleral  Constitution,  or  for 
taking  property,  or  consequential  damages  there- 
to, under  the  state  Constituti<Hi.  Chicago  v. 
T^lpr,  125  U.  8. 181,  8  Snp.  Ct  820,  81  U  Ed. 

Mudi  of  tbe  appellant's  argoment  atteda 
tbe  soundness  of  tbe  prindplea  announced 
In  the  Hamilton  Case,  supra,  bat  we  think 
Uiat  said  case  is  aound,  and  are  not  Indlned 
to  dc^iart  tberefrom. 

"While  this  case  must  be  reversed  because 
of  tbe  error  In  sustaining  tbe  demurrer  to 
oonnta  B  and  L,  It  Is  not  improper  to  suggest 
as  a  guide  upon  the  nest  trial  tbat  pleas  8 
and  9  set  up  a  good  defense  to  said  cotmts  B 
and  L. 

Tbe  judgment  of  the  drcnit  court  Is  r» 
versed,  and  the  cause  Is  remanded. 
Reversed  and  remanded. 

MAYFIEXJ).  SAYRE,  SOMERTILLE,  and 
THOMAS,  JJ.,  OtHicur. 

McCLEI^iAN,  3^  concurs  In  the  (H)Inlon, 
except  as  to  counts  B  and  L.  He  thinks  said 
counts  bad,  and  that  the  case  should  be  af- 
firmed. 

6ABDNEB,  J.  (amcurrlng  In  result).  I 
concur  in  that  part  of  oi^nlon  holding  counts 
B  and  L  not  subject  to  demurrer,  and  there- 
fore concur  in  reversal  of  tbe  cause.  I  do 
not  agree,  however,  to  construction  given 
these  counts  in  opinion,  to  the  effect  that 
the  building  of  tbe  dam  can  be  said  to  be 
the  proximate  cause  of  the  injuries  alleged, 
but  think  the  counts  show  that  the  proxi- 
mate cause  was  the  backing  of  the  water 
upon  accumulated  debris  and  v^etable  mat- 
ter, the  backing  of  the  water  on  the  land  in 
ite  then  condition,  which  was  alleged  to  be 
negligently  done.  So  construing  these  counts. 
I,  therefore,  cannot  concur  also  in  that  part 
of  the  c^lnlon  holding  pleas  8  and  9  complete 
answers  to  tbe  cause  of  action  set  forth  in 
said  counts  B  and  U 

McCLELLAN,  J.  In  my  opinion  counts 
B  and  L  proceeded  on  the  theory  that  the 
defendant  negligently  exercised  its  lawful 
right  in  doing  the  things  described  therein; 
and  tliat  these  counte  did  not  underteke  to 
state  a  cause  of  action  as  for  a  nuisance,  as 
was  tbe  case  of  Hosmer  v.  Republic  I.  &  S. 
Co..  179  Ala.  416,  60  South.  801,  43  L.  R.  A. 
(N.  S.)  871,  and  Ogletree  v.  McQuaggs,  67  Ala. 
580,  42  Am.  Rep.  112.  The  purpose  in  these 
counts  being  to  stete  a  case  of  negligence 
with  respect  to  the  exercise  of  a  lawful  right, 
tbe  suffldency  of  these  counts  as  against  de- 
murrer were  and  are  due  to  be  determined 
with  respect  to  their  suffldency  to  state  a' 
cause  of  action  In  such  drcnmstences,  rather 
than  1^  tests  wbldi  would  be  SOTloeable  Id 
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determining  the  snffldenc?  of  coants  pnrport- 
ing  to  state  a  cause  of  action  because  of 
damnifying  consequences  resulting  from  a 
nuisance.  29  Cjc.  p.  1165 ;  Town  of  Temon 
T.  Wedgeworth,  148  Ala.  490.  42  South.  749. 
The  trial  court  was,  In  my  opinion,  correctly 
advised  when  It  sustained  the  demurrers  to 
these  counts,  particularly  grounds  114,  123, 
124,  and  127. 

In  other  respects  I  concur  In  the  foregoing 
opinion.  But  my  conclusion  would  lead  to 
#tn  affirmance  of  the  Judgment. 


(IM  Ala.  EM) 

JACKSON  LTTHBBB  CO.  t.  TRAMMWTJ., 
(4  Div.  612.) 

(Supreme  Court  of  Alabama.    Fdk  IB,  1917.) 

1.  kvidknce  «=3>5^  —  judicoai.  nviiob  — 
Mabtes  and  Sebvaht. 

The  court  judicially  knows  that  in  a  saw- 
mill enterprise  much  machinery  is  used,  that  the 
employment  of  laborers  Is  necessary  to  its  op- 
eration, and  that  accidents  are  likely  to  occur. 

[Ed.  Note.— For  other  cases,  see  Bivideiice, 
Cent.  Dig.  {  4.] 

2.  COBPOBATIONB  «=>374— PoWKBS— CONFOBM- 
ITT    WITH   BDBUfCSa   PUBFOHBS  —  ULTEA 

YiBU  Acts. 
Employment  of  a  physician  by  a  sawmill 
corporation  to  look  after  the  bealu  of  Its  em- 
ployes is  not  In  vi(dation  of  Const.  1901,  {  233, 
since  It  merely  is  a  means  of  executing  its  ex- 
press powers. 

[Ed-  Note— For  other  cases,  see  Corporationa, 
CenL  Dig.  H  1617, 

8.  Plbadzno  ^=»2(M(6)  —  Dbicubbkb  —  Suv- 

In  an  action  for  compensation  by  a  physi- 
cian where  the  replication  contained  two  counts, 
one  of  which  was  valid,  and  demurrer  wss  later- 
posed  to  the  entire  replication.  It  was  properly 
oTwmled. 

rSd.  Note,— For  other  casea,  see  Pleading, 
C«it  Dig.  H  486b  487 J 

4.  Costs  «=sll9— CoErr  Bo^n— Tua  vob  Fn.- 

Under  Code  1907,  {  8690.  providing  that  if 
coat  btmd  be  not  given  at  or  before  the  next 
term  <d  court  after  the  term  at  which  It  Is  re- 
quired, the  suit  must  be  dismissed,  wbere  a 
plaintifl  removed  from  the  state  and  wss  re- 
quired to  file  a  cost  bond  and  filed  one  in  time 
mnited  to  $150,  it  was  not  error  for  the  court 
to  allow  him  to  file  sufiicieDt  security  at  any 
time  during  the  term,  especially  where  he  filed 
a  sufficient  bond  on  the  second  day  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dv.  Si  479-481.] 

6.  CONTBAGTB  ^=>S35(2)— BBUOH— BXBOTTTXD 

CoHTBAOT— Pleadings. 
Id  an  action  for  money  due  on  a  contract 
fully  executed  the  same  particularity  of  aver- 
ment Is  not  necessary  as  where  the  anlt  is  ftw 
the  l»reacb  of  an  executory  contract. 

[Ed.  Note.— For  other  eases,  see  Comtracta, 

Gent  Dig.  »  1664^-1676.] 

&  CONTKAOTS  ^S46(K9— AaX»»TS~F]LXAO- 

INO  AND  PBOOF. 

Where  one  suing  on  an  employment  con- 
tract allered  that  the  compensstfon  agreed  up- 
OQ  was  $200  per  month,  there  was  no  fatal 
variaiice  where  his  testimony  showed  that  it 
was  agreed  that  he  should  be  paid  $150  a 
month,  and  that  $50  additional  shoaM  to  re- 


tained from  his  salary  as  sseoxltr  for  faithfid 
performance  of  his  woA. 

[Ed.  Notfti— other  cases,  see  Contracts, 
Cent  Dig.  H  1787-1743,  1746,  1747,  1749.] 

7.  evidencb  «=»10(^,  12— jm>ioial  noticb— 
Location  and  Population. 

Courts  will  take  judicial  notice  of  the  loca- 
tion and  population  of  a  particular  community. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  10.  17.] 

8.  Appbai,  and  Eebob  <S=>1002— Soopi  of  Re- 
view—Fact  QnxBTtoNS— Weiqht  of  Evi- 
dence. 

The  rule  that  the  court  on  appeal  wUl  not 
reverse  for  insufficiency  of  evldeiice  where  the 
evidence  was  in  direct  conflict  is  still  in  force, 

and  uoafifected  by  Acts  1915,  p.  722,  providing 
that  no  presumption  in  favor  of  the  correctness 
of  the  Judgment  of  the  appellate  court  appealed 
from  shall  be  indulged  by  the  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  893&-^'.] 

9.  Tbial  ^=>131(1)— MisoonDnOF  or  Cotinbbl 
— Reicedt. 

To  pot  the  trial  court  in  error  with  respect 
to  improper  remarks  of  counsel,  a  ruling  must 
be  appronriately  invoked  pronvtly  upon  the 
utterance  of  aneb  remarks. 

I.  Note.— For  other  casest  sea  TzlaL  Cent 
f  312.]  ^. 

HcCAdlan,  J.,  dissenting. 

On  Rehearinit 

10.  New  Tbial  «=»2&-<>souiii>0— Ikfbopxb 
Abguubnt  or  Counsel. 

In  an  action  against  a  corporation  for  com- 
pensation as  a  physician  for  ita  employes,  argu- 
ment of  counsel  as  to  disparity  of  wealth  of 
parties  and  alleged  improper  methods  of  the 
corporation  was  sufficient  to  require  new  trial. 

[Ed.  Note.— For  other  cases*  see  New  Trial, 
Cent.  Dig.  II  48,  44.] 

Appeal  from  Circuit  Court,  Oovtngton 
County;  A.  B.  Foster,  Judge. 

Action  by  B.  H.  Trammell  agatnat  the 
Jackson  Lumber  Company.  Judgment  f6r 
plalnUir,  and  defendant  appeals.  Reversed 
and  remanded  on  rehearing. 

Salt  by  appellee  against  appellant  to  recov- 
er a  sum  claimed  by  the  plaintiff  to  be  due 
under  a  contract  made  between  tbe  plaintiff 
and  the  defendant  on  May  1, 1908,  and  terml- 
natlng  May  1,  1918,  1^  tbe  terms  of  which 
the  plaintiff  was  engaged  to  attoid  tbe  em- 
ployAi  of  the  defendant  company  and  rai- 
der them  medical  and  surgical  aid  and  atten- 
tion during  the  time  the  contract  was  In 
force,  and  for  ^ilch  services  plaintiff  was  to 
receive  tbe  sum  of  $200  per  montii.  The 
case  was  tiled  on  coants  0,  D,  and  whldk 
set  up  the  sobstance  of  the  omtract,  and  the 
performance  ot  the  required  services  by 
plaintiff,  and  also  on  the  comoMm  counts. 
The  defendant  Interposed  pleas  of  tbe  gen- 
eral issue,  payment,  ultra  vires,  the  statute 
of  limUatloD,  and  the  statute  of  frauds. 

To  the  plea  of  ultra  vires  the  plaintiff  filed 
three  replications,  the  first  of  which  alleged 
in  substance  that  the  defendant  is  a  corpora- 
tion chartered  undw  the  laws  of  Alabama 
and  emi>owered  to  operate  sawmills  and  to 
manufacture  lumber;  that  It  has  a  number 
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of  sawmills  and  employs  a  large  number  of 
hands  in  the  carrying  on  of  its  basing; 
that  the  plant  Is  situated  some  distance  from 
any  other  town  or  thickly  settled  communi- 
ty ;  that  the  plant  Is  run  by  machinery,  and 
that  accidents  are  liable  to  occur;  that  for 
the  comfort,  protection,  and  well-being  of  the 
employ^,  and  as  an  auxiliary  of  the  main 
enterprise  of  the  corporation,  plaintiff  was 
engaged  as  physician  and  surgeon,  at  a  fixed 
8alai7,  as  set  forth  la  the  complaint,  and 
that  plaintiff  did  serre  defendant  under  said 
contract  for  a  number  of  years.  The  second 
replication  was  in  substance  the  same  as 
the  first,  and  the  third  contained  substantial- 
ly the  same  averments  as  replications  1  and 
2,  with  the  additional  averment  that  nn- 
der  this  system  of  protection  the  defendant 
company  received  monthly  contributions  from 
Its  employ^,  which  money  went  into  the  de- 
fendant's treasury  and  was  retained  by  it, 
and  that  this  arrangement,  together  with 
the  fact  of  platntUTs  employm^t  to  give 
medical  attention,  was  known  to  and  ratified 
by  the  defendant  corporation. 

To  the  Idea  of  the  statute  of  UmltaUon 
the  plaintiff  replied  that  partial  payments 
were  made  on  ttie  matters  claimed  In  said 
ooonts,  within  Uie  period  of  the  statute  of 
limitation. 

To  the  slxtb  plea,  to  Uie  effect  that  the 
contract  sued  on  was  not  to  be  performed 
widiln  ime  year  from  the  date  thereof,  and 
was  not  in  writing,  the  plaintiff  replied  that 
the  contract  was  to  continue  so  long  as  both 
parties  were  satisfied,  no  definite  period  be- 
ing fixed  for  Its  tumlnatiinit  but  that  It  coald 
be  terminated  by  either  party  at  pleasnre. 

On  Oie  trial  of  the  cause  plolnttfl  Insisted 
that  he  was  emplt^ed  to  j^ve  medical  and 
snrg^l  attention  to  the  employes  of  de- 
fendant company  at  a  salary  of  f200  a 
month,  and  that  It  was  agreed  that  fSO  per 
month  of  this  sdary  should  be  retained  by 
the  defmdant  until  the  termlnatUm  of  the 
contract;  that  his  work  under  the  contract 
(which  was  made  with  the  general  manager 
of  the  company)  began  May  1, 1003,  and  con- 
tlniied  until  May  1,  1918;  that  payments 
were  made  to  hfan  montUy,  and  usually  in 
the  sum  of  91C0,  but  on  two  occasions  the 
monthly  payment  mis  In  the  sum  of  $175, 
and  on  four  other  occasltms  In  the  sum  of 
faOO;  that  under  the  contract  his  services 
were  to  continue  until  the  company  became 
dissatisfied;  and  that  no  payments  had  been 
made  on  the  ¥50  per  month  b^d  baCk,  except 
OS  stated  above-.  Plaintiff  also  testified  to 
some  offer  of  settlemoit  D^endant  offered 
proof  to  show  that  the  employmoit  of  plain- 
tiff was  at  a  fixed  salary  of  9160  per  montli, 
which  had  boMi  fully  paid,  and  that  nothing 
more  was  due  him.  Plaintiff's  aooount  with 
defendant  and  Checks  payable  to  him  by  the 
company  were  offered  In  evidence. 

On  the  aubmission  of  Uie  cause  to  the  Jury 
a  verdict  for  plaintiff  In  the  sum  of  96378.60 
was  rendered,  and  judgmoit  was  entered 


accordingly.  From  this  Judgment  the  de- 
fendant appeals. 

The  bill  of  excepti<His  shows  the  following: 

During  the  argument  of  counsel  for  plain- 
tiff on  the  question  of  the  admissibility  of 
the  answer  to  Interrogatory  B,  the  jury  being 
present,  the  counsel  stated  to  the  court  in  the 
presence  of  the  Jury  that  the  answer  to  said 
interrogatory  would  disclose  that  the  Jack- 
son Lumber  Company  had  collected  fees  from 
its  employes,  and  bad  to  Its  credit  on  this 
system  of  collections  over  $7,000,  which  be- 
longed to  the  plaintiff,  and  further  that  one 
Item  of  the  account  shown  on  it  was  $300 
paid  to  W.  O.  Mulkey,  attorney  for  the  3&ck- 
son  Lumber  Company.  And  counsel  for  the 
defendant  protested  at  that  time  against  the 
statement  thus  made  to  the  court  In  the  pres- 
ence of  the  Jury  as  being  improper. 

During  the  argument  of  the  case  before  the 
Jury  by  the  plaintiff's  counsel,  in  the  opening 
argument,  he  stated  that  there  was  shown 
that  the  Ja<Ason  Lumber  Cominny  collected 
from  its  emtdoyte  a  large  sum  of  nuHiey  for 
the  payment  of  the  plaintiff,  and  tliat  ttie 
plaintiff  was  entitled  to  it  The  defendant 
objected  to  the  remark,  and  moved  the  court 
to  exclude  it,  and  the  court  excluded  the  ze- 
maric.  Btatlnis  that  the  aivunent  was  not 
proper,  whereuptm  the  counsel  fbr  plaintiff 
stated  that  he  did  not  vUb  to  make  on  bn- 
pnver  argnmoit,  and  did  not  want  to  do 
wrong.  Also  In  Uie  (venlng  argument,  attor- 
ney for  plaintiff  stated  that  the  Jaf^aon 
Lumber  Company,  the  defendant,  was  a  large 
and  powerful  corporation,  and  that  a  Judg- 
ment wgwfag*:  It  could  not  hurt  it. 

In  the  oonduding  argument,  whlidi  was 
made  by  Hw.  W.  Jj.  Parks,  he  often  stated 
to  the  Jury  Oiat  the  defoidant  was  a  laise 
and  powerful  corporation,  and  on  one  occa- 
sion that  the  plaintiff  was  a  pow  man.  The 
defendant  objected  to  the  latter  statemait, 
and  the  court  sustained  the  ol^ectloa  with- 
out comment,  whereupon  couns^  for  plain- 
tiff then  stated  that  he  would  withdraw  the 
statement  as  to  plaintiff  b^ng  a  poor  man, 
and  asked  the  jury  to  look  at  him  and  deter- 
mine tw  themselves  his  condition. 

Counsel  for  the  plaintiff,  in  his  dosing  ar- 
gument, stated  that  the  plaintiff  had  an  hon- 
est contract,  and  was  entitled  to  the  money 
he  Is  suing  for,  and  tlie  defendant  oomes 
forward  with  the  Jackson  Lumber  Com- 
pany's methods  to  defeat  on  luHiest  claim. 
Defendant  objected  as  to  Qie  statement  vt 
the  Jackson  Lumber  GonqjKUiy'a  methods,  and 
the  court  sustained  the  objection.  And  thei 
the  attorney  for  the  plaintiff  stated  that  he 
would  add  "according  to  the  evidence  in  this 
case." 

W.  O.  Mulkey,  of  Geneva,  and  Stelner, 
Crum  &  Weil,  of  Montgomery,  for  appellant 
W.  L.  Parks  and  J.  M.  Prestwood,  both  of 
*,TiTlBipiriii,  for  appellee. 

QABDNER,  J.  The  plaintiff  (appellee 
here)  seeks  to  recoter  for  swvi^es  rendoed 
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as  a  phTstcian,  to  tbe  ^ployte  of  the  de- 
fendant company,  under  contract  for  a  fixed 
salary.  The  defendant  is  engaged  In  the  op- 
eration of  a  aawmill  and  tbe  manof  actare  of 
lumber  at  Lockbart,  Ala.,  and  as  one  of  tbe 
defenses  Interposed  pleaded  that  it  is  a  cor- 
poration, and  was  not  authorized  by  Its  char- 
ter to  so  cmitract  for  tbe  serrlces  of  a  physi- 
cian. 

Tbe  substance  of  tbe  plalntUTs  first  repli- 
cation is  set  out  in  the  statement  of  the  case, 
and  Is  to  the  eCTect  that  the  defendant  com- 
pany, being  engaged  in  the  sawmill  business 
in  which  it  Is  necessary  to  engage  a  large 
number  ot  operatlres,  and  In  which  acci- 
dents are  liable  to  occur,  recognized  that  the 
comfort  and  health  of  Its  onploy^  is  an  aid 
to  Bucb  company  in  the  accomplishment  of 
the  ends  for  wbldk  It  was  wganized;  and 
that  a  i^alciaii  employed  to  attotd  them  In 
case  of  Bl^neas  or  accident  is  in  a  aenae  an 
anzllbiry  of  0w  m^  enterprise  of  Uie  co^ 
porati(Hi.  Tbe  action  of  the  court  In  orer^ 
ruling  the  deumrrer  to  this  repUcatlon  is  the 
flrst  questl<Hi  pressed  upon  our  attention 
counsel  for  appellant. 

The  subject  of  ultra  Tires  has  been  much 
discussed,  and  Is  one  upon  which  great  di- 
venitj  of  c^loion  has  been  expressed.  As 
said  by  another: 

'^ere  is  no  dearly  defined  prinet^  of  law 
that  detoroines  whether  the  partlciuar  act  la 
ultra  Tires  or  intra  Tires.  Hie  courts  are  be- 
coming more  liberal,  and  many  acta  which  60 
yean  ago  wonld  have  been  held  to  be  ultra  Tires 
would  now  be  hdd  to  be  intra  Tires." 

Tbe  question  for  consideration  is  whether 
the  ecmtract  with  the  plaintiff  was  within  the 
implied  or  Incidental  powers  of  the  defend- 
ant corporatioD.  Mr.  Cook,  in  hla  w<«k  on 
Oorporatlona  (toL  2,  p.  688),  aftor  calling  at- 
tentl(»i  to  the  &ct  ttiat  an  nltra  Tlrea  act 
Is  one  beyond  the  express  and  Implied  powers 
of  a  cojpotatltm,  atates  that  an  intra  Tires 
act  is  one  vhidi  la  within  tbe  express  or  Im- 
plied powers  <tf  eftber  the  board  of  directors 
or  a  maj(»rl^  of  the  stocUiolders,  and  that 
an  act  is  Intra  Tires  if  It  can  be  legally  car* 
lied  out  by  the  directors  or  a  majority  of  the 
stockholders.  The  author  further  says: 

"Intra  Tires  acta  are  frequently  Bix^en  Of  aa 
mattera  concenmig  the  Intvnal  managonent'  of 
the  eraporation.'' 

In  the  same  volume  (section  6S1)  he  states 
that  the  implied  powers  of  a  corporatirai  are 
not  limited  to  those  which  are  Indispensably 
necessary,  but  include  those  which  are  ap- 
propriate and  suitable  to  carry  out  the  ex- 
press powers.  A  like  rule  Is  also  declared  by 
the  Supreme  Court  of  Wisconsin,  In  Madison 
Plank  Bead  Co.  r.  Watertown  Ooi,  5  Wis.  173, 
in  tbe  following  language: 

"The  rule  ia,  tliat  if  tbe  means  onployed  are 
reasonably  adapted  to  the*  ends  for  wUdi  the 
corpora tiou  was  created,  they  crane  within  ita 
In^ied  or  incidental  powera,  though  they  may 
not  be  apecifically  designatea  tay  ue  act  of  In- 
oorpwatioB.'* 


To  similar  efFect  Is  tbe  language  of  the  Su- 
preme Court  of  Maine,  In  Tlaherty  t.  Port- 
land, eta.  Soc..  99  Mei  263.  S»  Atl.  68: 

"Tbe  implied  powers  of  a  corporation  are  not 
limited  to  audi  as  are  tndiapensably  necessary 
to  carry  Into  effect  tboee  wbidi  are  expressly 
granted,  bat  comprise  all  that  are  necessary,  In 
the  sense  of  being  appropriate,  convenient  and 
suitable  for  snch  purposes,  including  the  right 
of  a  reasmable  cboice  of  means  to  be  emphved. 
Cyclopedia  tyt  Lew,  tcO.  IIX  p.  1007;  1  Oock  on 
Corporatione.  S  3." 

In  the  case  of  Colorado  Spgs.  Ca  t.  Am. 
Pub.  Oo.,  97  Fed.  843.  38  a  a  A.  433,  it  was 
said  that  the  acts  of  a  corporation  are  not 
ultra  Tires  if  'ttaey  had  a  natural  and  rea- 
sonable tendency  to  aid  in  tbe  aecomplbdi- 
ment  of  the  obiecta  for  whlcb  Qm  corpora- 
tion was  created."  Aa  illustratlTe  ot  this 
rule  the  Supreme  Oonrt  of  lUlnots  (Cen.  Lbr. 
Co.  T.  Kelter,  201  IlL  003,  08  N.  B.  643)  held 
that  a  corporation  organised  for  "tiie  pnr- 
(diase  and  sale  of  lumber,  and  all  adJnn£±B 
for  carrylnc  on  a  general  lumber  bnsbiess,*' 
has  tbe  implied  power  to  execute  a  bmd,  tor 
tbe  performance  of  a  building  contract,  on  tbe 
part  of  a  contractor,  if  tbe  bond  is  executed 
for  the  purpose  <A  securing  a  sale  of  lomber 
to  tbe  cmtractor.  See,  also.  Ore»*B  Brloe's 
Ultra  Tires,  Pl  86  et  aeq.  By  tbeae  quota- 
tions from  other  jurisdictions  we  do  not  in- 
tend to  Indicate  approral  of  all  that  is  there- 
in said,  but  r^er  thereto  as  by  way  of  il- 
lustration only. 

The  language  of  our  own  cases  Is  not  out 
of  harmony  with  the  general  principles  as 
above  referred  to.  In  Chewada  Lime  Works 
T.  Dlsmukes  &  Co.,  87  Ala.  344,  6  South.  122, 
6  !>.  R.  A.  100,  the  following  words,  pertinent 
to  this  question,  are  used: 

"Any  transaction  •  •  •  not  necessary  or 
proper  to  enable  the  corporation  to  answer  the 
purposes  of  its  creation  ia  tcM." 

See,  also,  Stelner  ft  Lobman  t.  Stelner 
lAud  Co..  120  Ala.  128,  36  South.  494;  U.  8. 
Fdy.  Co.  T.  Bailey,  69  South.  826. 

In  Stelner  t.  Stelner  Land  Co.,  120  Ala.  128. 

26  South.  494.  Is  the  following: 

"Hie  general  rule  whidi  prevails  in  this  coun- 
try ia,  that  corp<H-ati<His  created  by  an  act  of 
the  Legislature,  or  organized  under  tbe  general 
laws,  can  exercise  only  the  powers  expressly 
granted,  the  implied  power  to  do  all  acts  nec- 
essary to  enable  them  to  ezerdse  the  powera 
exprMsly  granted,  and  snch  incidental  powers 
as  pertain  to  the  purposes  of  thor  creattmi.'* 

We  have  not  overlooked  the  recent  case  of 
A.  O.  S.  R.  R.  Oa  V.  Loveman  Co.,  72  South. 
311,  where,  in  discussing  the  Question  of 
ultra  vires,  tbe  following  expression  was 
used: 

"Expressly  authorized  by  the  charter  or  is 
necesaarily  incident  to  the  powers  lor  carrying 
out  the  objects  of  the  dkarter." 

By  the  use  of  tbe  words  "nerauarlly  In- 
cident," this  court  did  not  Intend  to  indicate 
that  such  action  should  be  Indispensably  uec- 
essary  to  the  purjHMes  of  the  corporation,  but 
only  that  they  should  be  necessary  In  the 
Bcnse  of  being  a^^iropriate  and  luitabia  for 
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the  purposes  for  wblcb  tbe  corporation  was 
organized.  10  Cyc.  10T9. 

Even  In  regard  to  municipal  corporatlnis 
this  court  has  held  that  such  corporations 
can  exercise  those  powers  expressly  granted, 
and  those,  also,  "necessarily  or  fairly  Implied 
In  or  incident  to  the  powers  expressly  grant- 
ed." Cleveland  Ca  r,  Gre^ville,  146  Ala. 
559,  41  South.  862. 

[1]  The  defendant  was  engaged  in  the  op- 
eration of  a  sawmlU.  We  Judicially  know, 
as  It  Is  a  matter  of  common  knowledge,  that 
In'  such  an  enterprise  much  machinery  Is 
used,  that  the  employment  of  laborers  is  es- 
sential to  Its  operation,  and  that  accidents 
are  likely  to  occur.  Without  laborers  the 
corporation  would  be  powerless  to  carry  out 
the  purposes  of  its  creation.  It  is  therefore 
necessarily  Interested  In  the  welfare  of  Its 
employes.  Much  depends  upon  their  health 
and  their  contentment  In  the  serrice,  and  to 
conserve  their  physical  comfort  tends  to 
their  efficiency,  and  the  greater  their  efficiency 
the  greater  the  profits  to  the  defendant  com- 
pany. It  could  hardly  be  denied  that  a  pri- 
vate corporation  engaged  in  the  manufacture 
of  lumber  could,  If  it  saw  fit,  erect  houses 
for  the  use  of  Its  employte  and  Burround 
them  with  such  sanitary  conditions  as  would 
lend  to  promote  their  general  and  physical 
welfare,  even  though  Its  charter  might  con- 
tain no  such  provisions.  These  are  matters 
which  relate  to  what  might  be  termed  the 
"internal  management**  of  the  corporation, 
with  which,  In  the  absence  of  fraud  or  un- 
fair dealing,  the  ooarts  as  a  mle  do  not  in* 
terfere. 

[2]  Tbe  emplf^ment  of  a  pbyriclan  to  look 
after  tbe  health  of  the  employfis  Is  but  In 
line  with  tbe  auggestlcnis  above  made,  and 
cottcema  one  of  those  questions  of  Inter- 
nal management  which  we  tblnk  may  be 
fairly  Inddental  to  tbe  objects  ot  tbe  cor- 
poration's creation.  By  contracting  for  eaiSti 
medical  attentlm  the  corporation  la  not  en- 
gaging in  any  business  other  than  that  ex- 
pressly antliorized  in  its  charter  (section  288, 
Constitution  1901),  but  merely  adopts  this 
as  one  of  the  means  of  executing  its  express 
powers  (and  as  to  such  means  the  corpora- 
tion must  be  held  to  bave  a  rl^t  of  reason- 
able cboice),  which  we  tblnk  can  be  said  in 
this  instance  to  bave  bad  a  very  natural  and 
reasonable  tendency  to  aid  In  the  accompllsb- 
mmt  of  tbe  purpose  fbr  whldi  it  was  creat- 
ed. We  therefore  condnde  tiiat  tbe  demur- 
rer to  tbb  replication  was  properly  over* 
rulea. 

[8]  Tbe  third  replication  contains  substan- 
tially tbe  same  averments  as  those  above 
noted,  and,  In  addition  to  these,  matters  are 
alleged  to  show  ratification  of  any  acquies- 
cence in  tbe  employment  ol  plaintiff  on  the 
part  of  tbe  manager  and  otbw  ofilcers  of 
tbe  corporation.  It  may  be  conceded,  for  the 
purposes  of  this  case,  tbat  unAer  tbe  rule  In 
this  state,  If  the  act  was  ultra  vires  Ibe  cor- 
poration It  cotdd  not  be  tbe  snbiJect  of  ratifi- 


cation. A.  Q.  S.  B.  B.  Go.  T.  Loveman  Co., 
snpra;  Chewada  Ume  Wks.  v.  Dupree, 
supra.  The  demurrer  was  addressed  to  the 
replication  as  a  whole,  however,  and  that 
portion  of  tbe  replication  which  we  have  Just 
discussed  was  not  subject  to  demurrer.  Un- 
der such  circumstances,  therefore,  the  trial 
court  will  not  be  put  in  error  for  overruling 
the  demurrer  Interposed  to  the  replication  as 
a  whole.  Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467,  21  South.  59.  59  Am.  St  Bep.  122. 

The  replication  to  the  plea  of  the  statute 
of  limitation  alleges  that  partial  payments 
were  made  on  the  matters  set  fortb  in  the 
plea,  in  each  of  the  years  from  1903  to  1913, 
Inclnslve.  The  demurrer  to  this  replication 
was  properly  overruled.  Steele  v.  Steele,  64 
Ala.  4SS,  88  Am.  Bep.  16. 

[4]  After  suit  was  brou^t  and  before  tbe 
trial  was  bad,  the  plaintiff  removed  from  the 
state,  and  motion  was  made  that  be  be  re- 
quired to  furnish  security  for  the  costs, 
which  motion  was  granted.  Before  the  next 
term  of  the  court  plaintiff  executed  bond 
with  security  for  the  costs,  but  tbe  amount 
of  tbe  bond  was  limited  to  9150.  At  tbe 
next  term,  d^endant  moved  to  <^<gm<«w  the 
cause  for  plaintiffs  nonoHnpllance  with  the 
order  of  the  court  as  to  giving  security  for 
costs.  The  court  held  tbat  the  twnd  was 
insufficient,  but  that  plaintiff  bad  "during 
the  term,"  within  wbldi  to  comply  with  tbe 
said  order.  Tbe  motion  was  made  on  Mon- 
day, the  first  day  ot  the  term.  On  tbe  day 
following  tbe  case  was  again  called  for  trial, 
when  plaintiff  tendered  to  tbe  clerk  proper 
security  for  tbe  costs,  which  was  duly  ap- 
proved. Defendant's  motion  to  strike  tbe 
cause  from  the  docket  was  overruled.  Sefr 
tlon  3690,  Code  1907,  provides  tbat  if  such 
security  be  not  glvok  at  or  before  the  next 
term  of  tbe  court,  the  suit  must  be  dismiss- 
ed. Here  the  security  was  given  in  time 
but  in  insufficient  amount,  and  plaintiff  was 
allowed  by  tbe  a>urt  to  file  sufficient  secnrl- 
ty  daring  the  term,  vhititi  was  done  <m  tbe 
second  day  of  the  term.  In  tbls  there  was 
no  reversible  error. 

[I]  It  is  Insisted  tbat  the  affirmative 
charge  was  due  defendant  because  ot  a  vari- 
ance betweoi  the  contract  sued  on  and  tbat 
disclosed  by  tbe  evidence.  It  Is  to  be  noted 
that  Ibe  suit  Is  for  the  recovery  of  money 
due  on  a  contract  fuUy  executed,  and  tbat  In 
snch  a  case  the  same  particularly  of  aver- 
ment  Is  not  necessary  as  where  the  suit  Is 
for  tbe  breach  ot  an  executory  c«itract  Vln- 
ceat  V.  Bogera,  80  Ala.  471;  Boylston  t. 
Ettierran,  SI  Ala.  SS8 ;  Jones  v.  King,  61  Ala, 
286,  1  Sontb.  681;  Blrmlngbam  &  AO.  By. 
T.  Maddox,  155  Ala.  292,  46  South.  780. 

[6]  In  counts  0,  D,  and  E,  the  plaintiff 
sought  recovery  for  a  balance  dne  under  con- 
tract with  tbe  defendant,  tor  services  fully 
performed,  allegtdg  tbat  tbe  compensatirai 
agreed  on  was  $200  per  month.  Plaintiff  so 
testified  cm  tbe  trial;  but  he  also  stated 
that,  while  tbe  sgrrnnent  was  t»  pay  ^00^ 
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It  waa  further  agreed  that  $50  pn  month  at 
this  Bam  was  to  be  retained  by  defendant, 
from  the  beginning  of  the  employment  un- 
til Ita  termination,  bb  a  goarantee  <^  effi- 
ciency In  serrloea  to  be  rendered,  and  that 
this  balance  ahoald  be  paid  when  the  con- 
tract terminated.  The  variance  here  In- 
sisted on  relates  more  to  the  mode  of  i>ay- 
ment  than  to  any  essential  term  of  the  con- 
tract Itself.  The  suit  was  ftor  recorery  on  a 
contract  fnUy  performed,  and  we  are  of  the 
oplnlim  that  the  variance  urged  doeq  not  suf- 
tice  to  reverse  the  court  below  for  the  re- 
fusal of  the  afflrmatlTe  charge. 

It  Is  further  insisted  that  the  defendant 
was  dne  the  afBrmaUve  charge  for  that  the 
plalntUC  failed  to  offer  proof  to  establish  the 
averments  of  his  replication.  While  the  evl- 
dpnce  was  meager  In  this  respect,  we  are  not 
persuaded  that  It  was  bo  lacking  In  proof  to 
support  the  material  averments  of  the  r^U- 
cntlon  as  to  withdraw  the  same  from  the 
Jnry's  determination.  Some  of  the  matters 
alleged  are  of  common  knowledge,  such  as 
that.  In  the  operation  of  a  sawmill,  the  em- 
ployes are  subject  to  accident  In  the  use  of 
the  machinery.   16  Oyc.  876. 

[7]  The  evidence  showed  that  the  defend- 
ant corporation  Is  engaged  In  the  manufac- 
ture of  lumber,  and  to  that  end  Is  operating 
a  sawmill  at  Lockhart,  Ala. ;  and  the  courts 
take  Judicial  knowledge  of  the  location,  as 
wen  as  of  the  population,  of  the  particular 
community.  While  the  evidence  was  silent 
as  to  the  number  employed  at  this  mill  at 
Lockhart,  It  was  sufficient  to  afford  the  Jnry 
tbe  inference  that  a  large  number  of  laborers 
were  engaged  In  defendant's  employ.  The 
onestlon  Is,  then,  reduced  to  one  of  law,  as 
to  whether  the  defendant  was  In  the  exer^ 
dae  of  an  Implied  or  Incidental  power  In  the 
employment  of  plaintiff  as  a  physician  to 
attend  these  laborers  and  their  families. 
There  was  no  error  in  the  refusal  ot  the  af- 
flrmatlTe charge  on  this  theory. 

[t]  Motion  was  made  for  a  new  trial,  and 
the  ground  arged  npon  ns  brae  Is  that  the 
verdict  was  contrary  to  the  wdight  of  the 
evidence.  The  trial  court  had  tha  witnesses 
before  him  and  the  advantage  of  observing 
Uieir  manna  on  the  stand.  The  ftimlllar 
rule  under  these  drcumstances,  announced  in 
Cobb  T.  Malone,  92  Ala.  6S0,  9  South.  738, 
Is  still  In  force  and  unaffected  by  recent  leg- 
Idatlve  enactment  Acts  1916,  p.  722 ;  Hack- 
ett  T.  Cash,  72  Soafb.  62;  Finney  v.  Stude- 
baker,  72  South.  55;  Hatfield  v.  Bfley,  74 
South.  880. 

Under  the  nde  announced  in  Cobb  v.  Ma- 
Ume,  supra,  it  is  not  the  duty  of  the  court 
to  set  aside  the  Judgment  merely  because 
the  verdict  of  the  jury  may  not  correqHmd 
with  Its  opinion  as  to  the  weight  and  suf- 
ficiency of  the  evidence.  A  discussion  of  the 
testimony  Is  unnecessary.  It  has  been  care- 
fully examined,  and  we  ate  not  persuaded 
that  a  reversal  of  the  canse  should  be  award- 


ed on  fbe  acUon  of  the  oonrt  In  denying  the 
motion  for  a  new  trial. 

[I]  Objection  to  statements  of  counsel  for 
plaintiff  made  in  argument  were  Interposed 
by  the  defendant  and  sustained  by  the 
court ;  but  It  is  insisted  that  the  statemoits 
were  prejudicial,  and  the  court  should  have 
gone  farther,  and  more  promptly  removed 
any  impression  which  each  argument  might 
have  made  on  the  minds  of  the  Jury.  No  ac- 
tlott  of  the  court  to  this  end  was  inv(dced  by 
the  defendant 

Hie  question  here  InviAved  was  fully  dis- 
cussed in  B.  R.  ft  P.  Oa  V.  Oonzales,  183  Ala. 
273,  61  South.  80,  Ann.  Cas.  1916A,  543,  and 
in  the  light  of  the  role  ttiere  annonnced  we 
are  not  persuaded  that  the  judgment  should 
be  reversed  on  account  ot  the  matters  here 
complained  of. 

We  find  no  reversible  error  In  the  record, 
and  die  judgmmt  la  accordingly  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  MAYFIBLD, 
SATBB,  SOMBBVIIJ^El,  and  THOMAS,  JJ., 
concur.  McCLBLLAN,  J.,  dissents,  on  the 
ground  that  the  coart  erred  In  overruling  the 
demurrer  to  the  third  replication. 

On  Rehearing. 

OABDNER.  X  [10]  It  Is  urgently  Insisted 
by  counsel  for  appellant  upon  this  applica- 
tion for  rdiearlng  that  reversal  of  the  canse 
should  be  rested  upon  the  denial  of  the  mo- 
tion for  a  new  trial.  This  Insistence  la  based 
ap<Hi  two  grounds:  First  because  the  verdict 
was  contrary  to  the  great  wdght  of  the  evi- 
dence ;  and.  secondly,  on  account  of  Improper 
argument  of  counsel  fbr  the  plaintiff  npon 
the  trial  of  the  canse  before  the  jury,  which 
argument  appears  <m  page  76  of  the  record, 
and  will  be  set  out  in  the  r^>ort  of  Che  case. 

This  court  has  held  that  no  horizontal  rule 
can  be  laid  down  emlvadng  questi(Hu  ot  this 
character,  but  eadi  case  must  be  determined 
upon  the  situation  there  presented,  and  due 
oonslderatlw  shonld  be  given  to  the  "general 
atmosiAere"  of  the  particular  case.  B.  B.  L. 
&  P.  Go.  V.  Oonzalea,  183  Ala.  273,  61  South. 
80,  Ann.  Gas.  1916A,  543;  Moult<m  t.  State, 
74  South.  454,  present  term. 

In  view  of  the  result  which  has  been 
reached  npon  tl^  application,  we  deem  It 
pnpee  to  enter  Into  no  discussion  of  the  evi- 
dence in  the  cansfe  It  has  been  carefully 
considered  in  connection  with  the  ai^ument 
of  counsel  to  which  reference  Is  nude  above. 
Upon  a  reconsideration  of  this  question,  the 
court  has  reached  the  cmcliralw  that  a  new 
trial  should  have  been  awarded  the  defend- 
ant and  that  fen*  Its  denial  the  Jndgmeirt 
shonld  be  reversed.  The  wrltn  and  Chief 
Justice  Anderson  entertained  a  contrary 
view  and  so  voted,  but  as  a  majority  of  the 
court  consisting  ot  Justices  Ifayfleld,  Sayre. 
Somerville,  and  TtuHnas,  are  of  the  opinion 
that  a  new  triiU  should  be  granted,  we  am 
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not  IncUntd  to  ncord  b  dUment,  and  ttave 
ramcliiaed  to  yield  oar  tIow  iqHm  the  qnes- 
tloa  to  Uut  of  tbe  majority. 

The  application  for  rehearing  la  granted, 
the  Judgment  of  afflrmance  set  aside,  and  the 
cause  Is  rereraed  and  remanded. 

Rereraed  and  renumded. 

McOTJlIiIiAW,  J.  (Cfmcurrlng).  Vvoa  orig- 
inal submlsaloa  a  majorit?  <tf  the  court  af- 
firmed  the  Judgmoit  below.  I  was  unable  to 
give  mj  assent  to  that  ooncanslon  because,  as 
It  seemed  to  me,  error  was  committed  by  the 
trial  court  In  ororullng  defbadanf s  (appel- 
lant's) demurrers  to  r^Ucattons  Interposed 
by  the  plaintiff  to  plea  8.  On  rehearing  the 
order  ot  afflimance  has  been  annulled  and  a 
rerersal  of  the  Judgment  altered,  but,  as  ap- 
peara,  upon  a  different  finding  of  error  from 
that  which.  In  my  oi^nion.  underlay  the  Judg- 
ment below. 

The  complaint  as  amended  cratalned  some 
of  the  common  counts,  aud  also  special  counts 
declaring  on  a  omitract  of  employment  be- 
tween plaintiff  and  defendant,  whereby  plain- 
tiff was  to  serve  and  did  sexre  defendant  as 
a  physician  to  and  for  its  employfis,  at  an 
agreed  compensation.  Among  the  common 
oouDta  was  one  (lettered  A)  whereby  the  claim 
was  for  money  received  by  the  defendant  for 
the  use  of  the  plaintiff.  It  does  not  appear, 
so  far  as  I  have  been  able  to  discover,  what 
disposition,  If  any,  was  actually  made  of  this 
count  Whether  the  issue  tendered  by  it 
was.  In  fact,  submitted  to  the  Jury  Is  not 
shown.  The  pleas,  originally  filed  on  Novem- 
ber 17,  1913,  do  not  appear  to  have  been  re- 
filed  to  tbe  amended  complaint,  thongh  It  Is 
fairly  certain  from  the  whole  record  that  the 
trial  was  had  on  Issues  attributable  alone  to 
matters  set  forth  In  the  original  pleas.  Plea 
3  was  thus  framed: 

"The  defendant  was  without  authority  to  en- 
ter Into  the  contract,  npon  which  the  plaintiff 
baaes  bis  right  of  actioD,  the  defendant  being  a 
corporation  and  not  having  authority  by  its 
charter  to  employ  a  phyaician,  or  make  the 
contract  which  is  the  basis  of  the  suiL" 

No  demurrer  to  this  plea  was  filed.  For 
the  reasons  the  writer  set  down  in  -his  in- 
dividual opinion  In  Afarengo  Abs.  Go.  v. 
Hooper,  174  Ala.  at  pages  507-609,  S6  South. 
580  (the  views  there  expressed  being  based 
in  part  upon  decisions  of  this  court  In  Savage 
V.  Walsbe,  26  Ala.  619,  632,  Broad  Street 
Hotel  Co.  V.  Weaver.  57  Ala.  26,  and  also: 
Thompson  on  Corp.  S  1237,  and  S.  &  M.  R.  R. 
Go.  V.  Anderson,  51  Miss.  829,  834),  this  plea 
was  but  the  legal  conclusion,  tbe  legal  deduc- 
tion, of  the  pleader,  and  was,  in  my  judg- 
ment, subject  to  the  demurrer  on  that  ac- 
count a6  Bincy.  PI.  &  Pr.  p.  664 ;  12  Ency.  PI. 
&  Pr.  p.  1024  et  seq.;  31  Cyc.  p.  49  et  seq. ; 
Ufe  Ass'n  V.  Cook,  20  Kan.  19;  Chewacia 
Lime  Works  T.  Dismukes.  87  Ala.  344,  346,  6 
South.  122,  5  I*  R.  A.  100 ;  10  Cyc.  p.  1096). 
Reference  is  thus  made  to  the  sufficiency  of 
this  plea,  not  because  any  error  Is  predicated 
of  the  ruling  with  re^)ect  to  Ito  sufficiency. 


but  because  snbsequrat  pleadtng  of  wUcb 
review  Is  required  lllnstratea  Oieat  least  con- 
fusing  effect  of  permitting  f^e  d^endant  to 
assert  mtm  Tires  as  a  conclndon  of  law»  In- 
stead of  exacting  the  appropriate  pleading 
of  the  corporation's  diarter  from  which  alone 
ite  powers  and  their  extent  may  he  JvdlciaUy 
ascertained  and  determined.  ■  While  evidence 
may  he  taken  by  the  court  Itsdf  to  adTlae  its 
Judgment  in  performing  the  courts  funcOon 
in  interpreting  and  construing  the  corpotato 
charter,  .the  inquiry  of  corporate  poww  to 
do  an  act  or  to  consommato  a  contnu^  can 
never  be  considered  or  tried  on  ertdence  pre- 
sented to  the  Jury.  Tbe  question,  when 
properly  raised.  Is  purely  one  of  lav  for  (lie 
court  and  not  ct  bet  flv  the  jniy.  Anttun^ 
ities  noted  In  174  Ala.  pp.  507-609,  5«  SoBtb. 
680. 

To  plea  8,  above  quoted,  the  plalntUt  Inter- 
posed special  r«4?Ucatbnis  only.  No  gGnenil 
replication,  no  general  traverse  of  that 
was  filed.  Code,  f  5338.  According  to 
^ementary  rules  of  pleading  the  effect  ct  the 
Interposition  of  special  repllcatliHis  tmly  to 
plea  3  was  to  confess  the  avermoits  of  plea 
3,  and  to  relegate  and  ctmfine  tbe  q>e<dal 
replications  to  the  category  of  pleading  In 
confession  and  avoidance  of  the  matter  un- 
dertaken to  be  set  forth  as  a  bar  to  recovery 
by  plea  8.  Culberson  v.  Amer.  Trust  Co.. 
107  Ala.  457,  463,  19  South.  S4;  Highland 
Avenue  R.  R.  Co.  v.  South,  112  Ala.  642,  663. 
654,  20  South.  1003;  Bridges  v.  Tenn.  Coal 
Co..  109  Ala.  287,  293,  19  South.  495 ;  Srkle 
V.  Jones.  129  Ala.  444,  449,  29  South.  681: 
Code,  I  6338;  6  May.  Dig.  pp.  721,  722. 

Since  It  Is  settled  In  this  Jurisdiction  by 
numerous  decisions  that  a  corporation  Is 
never  estopped  to  assert  ultra  vlrea,  even 
though  a  benefit  has  accrued  under  the  en- 
gagement Involved,  It  Is  manifest  that  the 
special  replications  cannot  be  soundly  In- 
terpreted as  undertaking  to  s^t  up  an  eato^ 
pel  of  the  corporation  to  plead  ultra  vires 
against  a  recovery  on  counts  declaring  or 
based  upon  an  express  contract  between  the 
plaintiff  and  tbe  defendant,  especially  wbeu, 
as  is  entirely  clear,  the  failure  to  Interpose 
any  character  of  denial  of  the  averments  of 
plea  3,  and  the  Interposition  of  spedal 
repllcatlona  alone,  effected,  as  a  matter  of 
luw,  the  confession  tbat  the  corporation  was 
w  ithout  authority  under  Its  charter  to  engage 
as  the  special  counts  of  the  complaint  declare^ 
It  Is  further  obvious  tbat  the  ^)eclal  replica- 
tions, In  so  far  as  their  effect  may  be  attribut- 
ed an  effort  to  avoid  plea  3  as  an  answer 
to  the  special  counts  declaring  on  the  con- 
tract, were  but  an  effort  to  set  up  in  avoid- 
ance of  the  effect  of  that  plea  acts  of  the 
officers  of  the  corporation  to  estop  the  cor- 
poration from  asserting  Its  confessed  want 
of  power  to  contract  as  the  special  counts 
arer.  Of  course.  It  Is  not  possible,  under  our 
decisions,  for  any  act  of  an  officer  to  bind  the 
corporation  to  the  performance  of  an  en- 
gagement to  make  or  effect  whldi  tbeicox^ 
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poratlon  Is  without  power  to  do.  Hie  de- 
marrers  to  the  replications  taking  this  ob- 
jection thereto  were  due  to  be  sustained; 
and  the  gronods  specifying  the  further  objec- 
tion that  officers  of  a  corporation  are  without 
power  to  ratify  the  ultra  Tires  act  of  the 
corporation  were  likewise'  well  taken.  I  have 
not  overlooked  the  suggestion  In  brief  for 
ai^lee,  In  response  to  the  appellant's  ai>> 
plication  for  rehearing,  that  plea  3  should  be 
Inteipreted  as  averring  the  absence  of  ex- 
press power  In  this  corporation  to  make  the 
contract  declared  on  In  the  special  counts  of 
the  complaint;  this  as  the  premise  for  a  con- 
tention that  such  a-  limitation  of  the  plea's 
aTerment  would  serve  to  justify  and  to 
vindicate  tbe  plalnttfra  replications  as  as- 
seitlnK  the  ulstence  and  the  exercise  of  the 
Incidental  powers  descilbed  In  the  repllca- 
tlomL  I  cannot  read  plea  8,  above  quoted,  to 
any  such  limited  effect  It  Is  broad  enough 
In  Its  averments  to  deny  tbe  existence  of  all 
power,  express,  Incidental,  or  InqiUed,  to 
make  the  contract  declared  on. 

mider  our  practice,  a  connt,  plea,  or  repli- 
cation Is  an  oitity  in  pleading,  and  must  be 
c(»8tnied  accordingly.  A  pleader,  except  in 
rare  eases,  may  and  does  by  tbe  Coree  of  his 
allecatimi  tlmeof  canstitnte  that  material 
whl<ai  otherwise  might  be  ImmateriaL  See 
Highland  Avenue  R.  R.  0(k  t.  Sontb,  112  Ala. 
642.  20  South.  IOCS.  If  the  expression  in 
Bain  T.  Wells,  lOT  Ala.  070. 071, 19  South.  774 
ftdxUi  beadnote)  can  be  regarded  as  a  de- 
iiboate  mllng  by  tbe  court  that  a  dnnurrer 
wlU  He  to  a  part  of  a  plea.  It  Is  manifestly 
unsomid  as  shown  by  repeated  adjudications 
here;  among  which  see  Andey  t.  Bank,  IIS 
Ala.  477.  478.  21  Sontb.  SO.  09  Am.  St  Hep^ 
122 — a  dedstOD  opposed  In  this  particular  to 
Bain  V.  Wells,  supra.  <ni  Vhi«h  oonnsd  for 
appellant  there  relied  as  shown  In  tbe  n- 
prodiictlon  of  the  brief  m  page  478  of  118 
Ala.  The  method  for  eliminating  Immaterial 
matter  from  a  plea  or  replication,  is  by  mo- 
tion to  strike^  Ansligr^  Case,  supra;  Walter 
V.  Bailroad  Oo.,  142  Ala.  474.  482,  39  South. 
87,  among  others. 

Becurrlng  to  connt  A,  as  before  stated: 
If  It  appeared  from  the  record  that  plea  S 
liad  been  Interposed  to  connt  A,  there  mtfi^t 
have  been  groimd  for  the  contention  that  the 
adverse  ruling  on  tbe  appellant's  demurrer 
to  tbe  replications  was  error  without  injury, 
though  this  Is,  In  my  opinion,  very  doubtfuL 
It  aK>ears  from  the  defmdant's  answers  to 
lnterr<^torleB,  offered  in  evidence,  that  the 
fund  out  of  which  a  doctor  to  serve  the  em- 
ployes of  tbe  det^dant  was  to  be  paid  was 
created  tbroue^  the  payment  to  the  defend- 
ant of  monthly  Installments  contributed  by 
the  employ^,  and  was  for  the  purpose  of  af- 
fording the  employes  medical  attention,  etc., 
while  In  the  service  of  the  defendant  The 
fund  thus  created  was  a  trust  fund,  having 
fmpressed  upon  it  tbe  limitation  fixed  by  tbe 


purpose  Inspiring  Its  contribution  and  pay- 
ment to  the  defendant  "Where  one  man  has 
money  In  his  hands,  whlcb  ex  equo  et  bono 
belongs  to  another.  If  there  be  no  contract, 
modifying  or  controlling  the  geua«l  liability 
to  pay,  the  person  entitled  to  the  money  may 
recover  in  an  action  for  money  had  and  re- 
ceived to  his  use."  Third  heiadnote  to  Hltdi- 
cock  V.  Lukens,  8  Port  333 ;  Davis  v.  Orme, 
80  Ala.  540.  If  the  express  contract  of  em- 
ployment declared  on  In  the  special  oounts 
or  In  the  common  counts  based  npon  an  ex- 
press contract  was  void  because  the  corpora- 
tion was  without  iwwer  to  make  the  contract 
with  the  plaintiff,  It  would  seem  that  the  law 
would  imply  a  promise  on  the  part  of  the 
agent— corporation— to  deliver  that  much  of 
the  fund  to  whlcb  on  a  quantum  meruit  tbe 
plaintiff  was  entitled,  thus  eliminating  from 
consideration  or  availability  as  a  defense  the 
doctrine  of  ultra  vires.  *X!bxi  decision  of  this 
court  In  Westlnghouse  Machine  Go.  v.  Wilkin- 
son, 79  Ala.  812,  may  be  distinguished  upon 
ttie  ground  that  there  the  action  was  on  the 
contract  and  not  expressed  in  the  OMnmon 
connt  which.  In  Its  turn,  Is  a  decdaratton.  In 
^ect,  upon  a  promise  implied  by  law,  not 
created  by  the  express  agreement  of  tbe 
parties. 

In  reviewing  this  record.  I  am  unable  to 
find  support  In  the  evidence  for  averments 
made  material  by  thetr  Incorporation  in  the 
repUcatlona.  I  am  not  able  to  exercise 
Judicial  knowledge  to  supply  the  deficiency  in 
the  proof  of  these  averments. 

Upon  tbe  conslderatlona  indicated.  I  oon- 
cnr  In  tlie  rerersal  of  the  JndgDunt;- 


(11  rit.  HE) 

OUU,  IP.  ft  A.  ET.  OO.  T.  KING. 
(Snprwoe  Court  of  Florida.   Feb.  9,  1917.) 

(StttahuB  hp  ih9  Court) 

1.  Masteb  astd  SsBVAnT  «=»87— Bkflotebb' 
LiABiLiTT  Act— CoNBTRUCnOW. 

Chapter  6621.  Acts  1918.  defines  and  en- 
larges the  liability  of  employers  for  injuries  to 
employes  engaged  in  tbe  hasardons  occupations 
therein  stated,  and  the  language  oif  the  statute 
should  be  given  its  proper  meaning  and  efEeet 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  IMg.  I  138.] 

2.  Mastkb  ako  Sbbvaut  ^180<1)— Ihjubt 
TO  Sbbvaut  —  HasUmdovb  Oocvfatioh  — 

"RAIUUlADUfa." 

The  word  "railroading,"  as  used  in  chapter 
8521,  Acts  1913,  is  definite  and  ccHnprehensive, 
and  includes  "work  apMi  a  railroad''  and  "the 
busineM      constructing  yallrosds." 

[Eld.  Note.— For  other  cases,  see  Blaster  and 
Servant  Cent  Dig.  H  309,  368.] 

S.  li&BiBB  Ann  Sbbvaht  ^=9l80(l>— Injnav 
TO  Sebvakt— "Hazabdous  Ococfation"— 
Railboadiro. 
The  work  of  hoisting  piles  with  a  steam 
crane  to  be  used  in  constructing  a  railroad 
wharf  is  a  part  of  the  construction  of  a  rail- 
road, and  is  a  hazardous  occupation  within  the 
proTudons  of  chapter  6521,  Acts  1913. 

lEd.  Note.— For  other  eases,  see  Master  and 
Savut  Gent  Dig.  f I  868.  36&] 
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4.  IfAOTEB  AND   SEBTAUT  ^9150(1)— IlfJUBT 

TO  Servant  —  Feixow  Sutahts— Nxau- 

obnoe~Statute. 
Under  section  3150  of  the  General  Statutes 
of  1906,  an  employ^  who  la  not  'Srithont  fault 
or  negligence"  cannot  recover  for  damages  "caus- 
ed by  negligence  of  another  employ^,"  while  un- 
der chapter  an  employ^  who  is  "injured 
in  part  through  his  own  negligence  and  in  part 
through  the  n^ligence  of  another  employ^,"  may 
recover  damages  from  the  employer  unless  both 
employ^B  were  fellow  servants  and  they  were 
"joinuy  engaged  in  perfonning  the  act  caus- 
ing thi  inj&r." 

[Ed.  Note.— For  t^ber  cases,  see  Master  and 
Servant.  Oent  Dig.  {§  369.  868J 

6.  BCABms  AST}  Sebvaitt  «8=>180(1)— Fellow 

SBBVANTB— NBOUaXNCB— ''JOXHTI'T  BHGAQ- 
BD  IN  PXBIOBMINa  THE  AOT  CAUBINO  THB 
INJUBT." 

A  fireman  of  a  steam  en^e  who  has  no  part 
with  the  engineer  in  operating  a  steam  crane  at- 
tained to  the  engine  and  used  in  hoisting  logs 
is  not  "jointly  engaged  in  performing  the  act" 
of  hoisting  the  logs  so  as  to  bar  a  recovery  from 
the  «nployer  for  injuries  to  the  fireman  caused 
by  the  n^ligeuce  of  the  engineer  in  hoisting  the 
logs  by  means  of  the  steam  crane. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §8  359.  368.] 

Taylor  and  EIUs.  JJ..  dlasmtliis. 

Error  to  Court  of  Record,  Escambia  Coun- 
ty ;  Kirk  Monroe,  Judge. 

Actlcm  by  James  W.  King  against  tbe  Oulf, 
Florida  &  Alabama  Railway  Company.  Judg- 
ment for  plaintiff,  and  d^endant  bringB  er- 
ror. Affirmed. 

BIouDt  St  Blount  A  Garter,  of  Pensacola, 
for  plaintiff  in  error.  C.  M.  Jones  and  Jna. 
C.  Avery,  botb  of  Pensacola.  for  d^aidaut  in 

error.  , 

WHITFIELD,  J.  The  declaration  ffled 
herein  by  King  against  the  railway  company, 
on  which  verdict  and  Judgment  were  render- 
ed, is  as  follows: 

"The  plaintiff,  by  his  attomeys,  sues  the  de- 
fendant for  that,  to  wit,  on  the  15th  day  of 
December.  1914,  to  wit,  in  the  county  and  state 
aforesaid,  the  said  defendant,  by  means  of  cer- 
tain machinery  which  it  was  then  and  there 
operating,  was  engaged  in  hoisting  wooden  piles 
out  of  the  water  alongside  of  defendant's  wuarf 
and  depositing  them  upon  the  land ;  that  the 
machinery  so  used  consisted  of  an  engine  and 
boiler,  cranes,  booms,  wire  ropes,  winches  and 
levers,  by  means  oC  which  such  piles  were  taken 
hold  of  as  they  li^  in  the  water  alongside  the 
defendant's  wltarf  and  hoisted  up  therefrom  and 
then  swung  by  means  of  said  appliances  and 
machinery  to  and  over  a  certain  olace  where 
they  were  to  be  deposited;  that  the  plaintiff 
was  then  and  there  an  employ^  of  the  defend- 
ant as  fireman  to  fire  tbe  said  engine  by  means 
whereof  the  said  wor^  was  the  defendant  ac- 
complished, and  was  then  and  there  actually 
engaged  in  the  performance  of  such  duty ;  that 
in  hoisting  by  means  of  said  machinery  and  ap- 
pliances a  certain  wooden  pile  from  the  water 
and  swinging  it  into  place  where  it  was  to  be 
deposited,  the  defendant  then  and  there  care- 
lessly and  negligently  swung  the  said  pile  upon 
end  against  the  right  leg  of  the  plaintifl,  who 
was  then  and  there  in  the  exercise  of  due  care 
upon  his  part,  and  the  result  was  that  bis  leg 
was  jammed,  crushed  and  laceratml,  on  account 
whereof  he  was  compelled  to  and  did  have  the 
same  treated  by  doctors  and  nurses  for  many 


days  at  a  hospital  at  great  expense,  and  plnin- 
tiff  was,  by  reason  of  such  injury,  subjected  to 
and  suffered  great  physical  pain  and  mental  dis- 
tress; and  the  said  plaintUf  farther  avers  tliat 
he  has  never  wholly  recovered  from  the  injury- 
so  inflicted,  but  has  been  permanently  injured 
in  so  much  that  he  will  never  have  the  fuU  use 
of  Ids  said  leg,  and  will  never  tie  able  to  work 
in  the  same  manner,  or  as  effidently  as  before 
such  injury,  and  be  has  sostained  other  great 
and  grievous  injuries. 

"To  plaintiff's  damage  of  fifteen  thousand 
($15,000.00)  dollars,  and  therefore  he  suea." 

Issue  was  Joined  on  the  following  pleas: 

"(1)  It  denies  that  this  defendant  on  the  day 
mentioned  in  the  declaration  or  at  any  other 
time  was  operating  certain  maclibiery  consist- 
ing of  the  appliances  mentioned  in  the  declara- 
tion and  engaged  in  hoisting  wooden  piles  out 
of  the  water  .alongside  the  defendant's  wharf 
and  depositing  them  upon  the  land  as  alleged  in 
said  declaration. 

"(2)  It  denies  that  plaintiff  was  an  employ^  of 
defendant  as  fireman  or  in  any  other  capacity 
at  the  time  of  the  alleged  injury  to  the  plaintiff 
as  alleged  in  said  declaration. 

"(3)  It  denies  that  the  plaintiff  was  at  tbe 
time  of  the  alleged  Injury  actually  engaged  in 
the  performance  of  any  duty  to  the  defendant 
as  its  employ^  as  alleged  in  the  declaratioo. 

"(4)  It  denies  that  at  the  time  of  plaintiffs 
allied  injury  he  was  then  and  there  in  the 
exercise  of  due  care  on  bis  part  as  alleged  in 
said  declaration. 

"And  for  further  plea  to  the  first  count  the 
defendant  says: 

"(1)  It  denies  that  the  defendant  in  hoisting 
by  means  of  the  machinery  and  appliances  men- 
tioned in  tbe  declaration  a  certain  wooden  pile 
from  the  water  and  swinging  it  In  the  place 
where  It  was  to  be  deposited  carelessly  and  neg- 
ligenUy  swimg  said  pile  upon  and  against  the 
plaintUf  as  alleged  in  the  first  count  of  the 
declaration." 

Verdict  and  Judgment  for  f 1.750  were  ren- 
dered for  the  plainttS,  and  defaidant  took 

writ  of  error. 

It  appears  that  the  plaintiff  below  was  at 
the  time  of  the  Injury  engaged  as  fireman  of 
an  engine  which  was  mounted  on  a  railroad 
flat  car  and  run  upon  railroad  tracks  to 
operate  a  crane  attached  to  the  engine. 
When  the  injury  occurred  long  wooden  piles 
or  logs  were  being  lifted  by  the  steam  crane 
trom  the  water  alongside  the  defendant's 
wharf  and  placed  on  the  land  near  the  side 
of  the  flat  car  on  wlilch  tbe  engine  and  crane 
were  mounted.  The  plaintiff  while  standing 
on  the  l-unnlng  board  attached  to  the  side  ot 
the  fiat  car  on  which  the  engine  and  cra£» 
were  mounted  was  Injured  by  the  end  of  a 
pile  or  log  as  It  was  being  hoisted.  Liabili- 
ty of  the  defendant  la  predicated  upon  the 
alleged  negligence  of  the  engineer  in  operat- 
ing the  steam  crane  to  hoist  the  pile  or  log. 

It  also  appears  that  the  construction  of 
the  railroad  on  which  the  Injury  occurred 
was  not  yet  complete,  and  that  the  plaintiff 
and  tbe  engineer  of  the  steam  crane  had  at 
different  times  been  employed  in  different  oc- 
cupations by  a  construction  company  in  build- 
ing the  railroad  and  by  the  railroad  company 
as  their  services  were  engaged  by  the  one  or 
the  other.  Among  the  contentions  for  the 
plaintiff  in  error  it  is  argued  that  the  evi- 
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denoe  diows  fiiat  both  the  plaintiff  and  Uie 
cngliwer  were  onployed  by  tbe  cwutrnction 
cuDpany  at  tbe  time  of  tbe  Injury.  Wblle 
tbere  Is  posttiTe  evidence  tbat  would  have 
warranted  a  finding  by  tbe  jnry  tbat  tbe 
plalntUf  and  tiw  ensineer  were  both  employed 
by  the  construction  company  at  the  time  of 
tbe  Injvry,  yet  there  Is  evidence  on  wbiCh  a 
cnttrary  finding  may  be  predicated.  The  In- 
timate relations  and  the  course  at  conduct 
between  the  railroad  company  and  the  cod- 
stmetlou  company  and  the  drcnmstances  .of 
the  emplc^ment  constitute  a  legal  basis  for 
a  finding  by  the  Jury  thfit  both  the  plalntUt 
and  the  engineer  were  employed  by  the  de- 
ftedant  railroad  company  at  the  time  of  the 
Injury. 

It  la  contended  for  the  plaintiff  in  error 
that  section  3160  of  the  General  Statutes  of 
1906  Is  applicable  to  this  case.  Soch  section 
Is  as  follows: 

"If  any  person  is  injured  by  a  railroad  aaak- 
pany  by  the  ruDning  i»  the  locomotives  or  care, 
or  other  machinery  of  soch  compan;,  he  being 
at  the  time  of  snch  injury  an  employd  of  the 
company,  and  the  damage  was  cansed  by  neg- 
ligence of  another  employ^,  and  without  fault 
or  negligence  on  the  part  of  the  person  injured, 
his  employment  by  tbe  company  shall  be  no  bar 
to  a  recovery.  No  contract  which  restricts  such 
liability  shall  be  legal  or  binding." 

AjwiimiTig  from  the  evidence  that  the  plain- 
tiff, a  fireman,  was  himself  negligent  in  being 
on  the  running  board  of  the  flat  car  on  which 
the  engine  and  crane  were  operated  instead 
of  being  at  the  fire  box  of  the  engine,  where 
he  would  not  have  been  injured,  it  is  argued 
that  as  "the  damage  was  caused  by  negll- 
genoe  of  another  employ^,"  the  en^neer,  and 
as  the  plaintiff  was  not  "wlthont  fault  or  neg- 
ligence," he  cannot  recover  under  the  above- 
qnoted  statute  In  view  of  the  holdings  in 
Florida  Cent.  &  P.  B.  Co.  v.  Mooney,  40  ria. 
17,  24  South.  148;  Atlantic  Coast  Line  R.  Go. 
T.  Ryland.  SO  Fla.  190,  40  South.  24;  Byland 
T.  Atlantic  Coast  Line  B.  Co.,  67  Fla.  143, 
49  South.  745. 

Cliapter  6521,  Acts  1913,  Is  as  follows: 

**An  act  to  fix  tbe  Uabili^  of  persons,  firms 
and  corporations  engaged  in  certain  hazard- 
ous occupations  in  this  state  for  injuries  to 
and  death  of  their  agents  and  emplovte  in 
certain  cases,  and  exempting  money  due  or 
Uki^y  to  become  due  on  account  of  liability 
growing  out  of  this  act  from  garnishment, 
execution  and  other  processes,  and  to  declare 
illMal  and  v<dd  contracts,  contrivances  and 
devices  relieving  or  exonpting  such  persons, 
firms  and  corporations  from  ue  liability  pre- 
scribed }yg  this  act 

*'6e  it  enacted  by  the  Legislators  of  tbe  State 
of  Florida: 

"Section  1.  That  this  act  shall  apply  to  per- 
sons, firms  and  C(H*poration8  engaged  In  the 
following  hazardous  occupations  in  this  state; 
namely  railroading,  opwating  street  railways, 
generating  and  selling  electricity,  telegraph  and 
telephone  business,  express  bosiness,  blasting, 
and  dynamiting,  operating  automobiles  for  pub- 
lic use,  boating,  when  boat  is  propelled  by 
steam,  &a  or  electricity. 

"Sec.  2.  That  the  pcrBons,  firms  and  corpora* 
tions  mentioned  in  section  one  of  this  act  shall 
be  liable  in  damages  for  injuries  inflicted  upon 
their  agents  and  emptoyte,  and  for  the  death 


of  their  agents  and  nnploy^  caused  by  the  ne|^ 
ligcaice  of  such  persons,  firms,  and  corporations, 
their  agents  and  -servants,  unless  such  persona, 
firms  and  corporatic»8  shall  make  it  appear 
that  they,  their  agents  and  servants  have  ex* 
erased  aU  ordinary  and  reasonaUe  care  and 
diligence,  the  presumption  ip  all  cases  being 
againitt  such  persons,  firms  and  corporations. 

"Sec.  3.  That  the  persons,  firms  and  corpora- 
tions mentioned  in  section  one  of  this  act  shftU 
not  be  liable  in  damages  for  injuries  to  their  ■ 
agents  and  employes,  or  for  the  death  of  such 
agents  and  employ4«,  where  same  is  done  by 
their  consent,  or  is  caused  their  own  negh- 
geuce.  If  the  employ^  or  agents  injured  or 
killed,  and  the  persons,  finns  and  corporations 
mentioned  in  section  one  of  this  act,  or  their 
agents  end  employ6s  are  both  at  fault,  there 
may  be  recovery,  bnt  the  damages  shall  be  di- 
minished or  increased  by  the  jury  in  proportion 
to  the  amount      default  attributable  to  both, 

firovided  that  damages  shall  not  be  recovered 
or  injuries  to  an  employ^  injured  in  part 
through  his  own  negligence  and  in  part  throtigh 
the  negligence  of  another  empl^i,  when  botii  of 
such  employ^  are  fellow  servants,  where  the 
former  and  the  latter  are  jointly  mgaged  in  per- 
forming the  act  causing  the  injury  and  the  em- 
ployer is  guilty  of  no  negligence  contributing 
to  such  injury. 

"Sec.  4.  That  the  doctrine  <^  assumption  of 
risk  shall  not  obtain  in  any  case  arising  under 
the  provisions  of  this  act,  where  the  injury  or 
death  was  attributable  to  the  negligence  of  the 
employer,  bis  agents  or  servants. 

"Sec  6.  That  the  writ  of  garnishment,  execu- 
tion of  other  processes  shall  not  issue  out  of  any 
court  to  reacn  any  money  due  or  likel/  to  be- 
come due  as  damages  under  the  provudcms  of 
this  act 

"See;  6.  Ibat  any  cmitract,  omtrivance  or  de* 
vice  whatever,  having  the  ^ect  to  rdieve  or 
exempt  the  persons,  firms  and  corpora  tions  men- 
tioned in  section  one  of  this  aet.  tnm  the  liabil- 
ity prescribed  hj  this  act,  shall  be  illegal  and 
void. 

"Sec.  7.  This  act  shaB  take  ^ect  upon  its 
becoming  a  law. 
"Approved  June  T,  ISU." 

[1, 2]  This  statute  was  Intended  to  define 
the  liability  of  employers  for  injuries  to  em- 
ployes engaged  in  the  hazardous  occupations 
therein  stated.  Among  these  occupations  is 
that  of  '^railroading."  White  diapter  6S21, 
Acts  1913,  rdates  only  to  injuries  to  em- 
ploy^, yet  in  so  far  as  it  conflicts  with  sec-  '' 
tions  3148,  8149,  and  3160,  the  former  siqer- 
sedes  the  latter,  and  chapter  <Hi21  should  be 
applied  In  cases  covered  by  It. 

The  Century  Dictionary  defines  "railroad- 
ing" to  mean :  "The  management  of  or  work 
upon  a  railroad  or  railroads ;  the  business  of 
constructing  or  (grating  railroads  (U.  S.)." 
Webster's  International  IMctlonary  of  the 
English  Language  (1910)  defines  "railroading" 
to  mean :  "The  construction  of,  or  work  tipcHi, 
a  railroad.   Colloq.  U.  S." 

The  manifest  intent  of  chapter  6521,  Acts 
1913,  is  to  extend  and  broaden  the  liability  of 
employers  for  injuries  to  employ^  engaged 
in  certain  hazardous  occupations.  This  en- 
largement applies  to  employ^  of  railroad 
companies  that  prior  thereto  were  covered  by 
sections  3148,  3140,  and  3150  of  the  General 
Statutes  of  1906,  which  sections  were  origi- 
nally enacted  in  1801.  The  act  of  1891,  sec* 
tions  3148,  3149,  and  3150,  General  Statutes 
<tf  1906,  was  conflUfid  to  "damage  dono  *  *  1 
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by  tbe  nuiDing  of  the  looomotlTeB,  or  can,  or 
others  machinery  of"  "a,  railroad  company." 
Chapter  etSSl  applies  to  "danlagea  for  Injoiiea 
Infllctctt  npon  •  •  •  agents  and  em- 
ploye," "caoaed  by  the  negligence  of  *  *  * 
persmis,  firms,  and  corporations,  th^r  agents 
and  serrants.**  And  the  terms  of  the  latter 
act,  read  In  the  light  of  organic  limitations, 
Impose  a  liabllty  f6r  *^iirleB  inflicted"  npon 
an  emiOoy^  by  the  ne^Igence  of  the  employe 
or  his  servant  or  agents  while  the  employ^ 
is  engaged  In  the  "hazardoos  occnpatitHU" 
named  In  the  statnte.  Tbe  mere  £act  that  the 
statute  does  not  cover  aU  hazardoos  occnpa- 
flons  does  not  deny  the  equal  prote^on  of 
the  laws,  where  there  is  no  palpably  arbltra* 
ry  and  oppressiTe  dlacrlminatton  In  the  das* 
slflcation  and  r^nlatlons  made  by  the  stat- 
ute 

As  the  act  of  1018  was  destgndd  to  extend 
and  not  to  curtail  the  liability  <tf  onplc^ers 
to  employ^  oigaged  in  hazardous  occm>a- 
tlons.  tbe  language  used  should  be  given  its 
proper  meaning  and  effect  Tlie  terms  "m- 
gaged  in"  •'railroading"  by  "persona,  firms 
and  corporations"  are  quite  as  definite  as, 
and  are  much  more  comprehensive  In  their 
ac(^,  meaning,  and  operation  than  the  re- 
stricted terms  "the  running  of  the  locomo- 
tives, or  cars  or  other  machinery  of  '*a  rail- 
road oompany." 

The  word  "railroading"  was,  when  used  In 
the  statute,  (defined  by  standard  authorities 
to  mean  "work  npon  a  railroad,"  and  "the 
business  of  constructing  railroads." 

[tj  The  work  ct  hoisting  piles  with  a  steam 
crane  to  be  used  In  constructing  a  railroad 
wharf  is  a  part  of  tbe  constructl<»i  of  a  rail- 
road ;  and  it  Is  manlfestely  a  "hazardous  oc- 
cupation." In  these  drcmnstances,  the  terms 
of  the  act  of  1913  clearly  apply  to  the  employ- 
er's liability  to  its  employes  in  this  class  of 
cases. 

The  obvious  purpose  of  chapter  6621,  Acts 
1913,  Is  to  ext«id  the  liability  of  «nployers 
Cor  Injuries  received  by  employ^  while  en- 
gaged in  the  stated  hazardous  occupations, 
to  modify  the  effect  of  contribntory  negli- 
gence, and  to  abolish  the  doctrine  of  assumed 
risk  in  cases  covered  by  the  act. 

[4]  UiMer  section  3100  of  the  General  Stat- 
utes of  1906,  an  employ^  who  is  not  "without 
fault  or  negligence"  cannot  recover  for  dam- 
ages "caused  by  negligence  of  another  em- 
ployA,"  while  under  chapter  6G21,  an  employd 
who  Is  "Injured  In  part  through  his  own  neg- 
ligence and  In  part  through  the  negllgoioe  of 
another  employ^,"  may  recover  damages  from 
the  employer,  unless  both  employte  were  fel- 
low servants  and  they  were  "Jointly  oigaged 
in  perfbrmlng  the  act  causing  the  Injury." 

[S]  If  It  be  rightly  assumed  from  the  evi- 
dence and  from  the  amount  of  the  verdict 
that  there  was  some  an>reciable  contributory 
negligence  on  the  part  of  the  plaintiff,  and 
even  though  the  engineer  of  the  defendant, 
whose  negligence  Is  stated  to  have  been  the 


proximate  cause  of  the  plaintiff's  Injury,  and 
the  plaintiff,  were  fellow  servants  of  the  de- 
£sndant,  ttiey  were  not  "jointly  engaged  In 
peribnntng  tbe  act  causing  the  injury,"  Oiere- 
fore  recovery  by  the  plaintiff  Is  permitted  by 
the  present  statute,  evm  though  tbe  employ- 
er was  gnnty  of  no  ne^Ugence  contributing  to 
the  Injury.  In  ''performing  the  act^  ot  hoist- 
ing the  pile  or  log,  which  caused  the  Injury, 
tbe  plaintlfl  was  not  "j<dntly  raigaged"  with 
the  engines.  The  plaintiff  was  fireman  for 
the  oigine,  he  had  no  part  in  tbe  operation 
of  the  crane  or  In  the  movonait  and  placing 
of  the  piles  or  logs. 

There  Is  substantial  evidence  upon  whldi 
the  Jury  could  undor  the  statute  legally  have 
found  negligenoe  of  the  d^^ndant  as  alleged, 
and  tbue  is  nothing  to  Indicate  that  tbe  Jury 
were  not  governed  by  the  evidence. 

No  Injudicial  or  reversible  errors  appear, 
and  the  judgment  Is  affirmed. 

BBOWNB,  a  J.,  and  SHAOKLEFOBD,  3^ 

concur. 

ULLIS,  3.  (dissenting).  I  think  that 
chapter  6621,  Laws  1913.  extends  the  UabUlty 
of  persons  engaged  in  certain  hazardous  oc- 
cupations, for  injuries  received  by  their  em- 
ployes, but  it  was  not  Intended  by  that  act  to 
abolish  tbe  fellow-servant  doctrine.  That 
doctrine  has  Its  basis  in  public  policy.  It  rests 
iQKMi  the  theory  that  servants  engaged  In  a 
common  or  geaetal  employment  should  be 
watchful  of  each  oOier  to  the  end  that  care- 
fulness In  the  performance  of  their  duties 
may  be  promoted.  Tbe  saiety  and  welfare 
of  the  public  Is  in  a  lai^  measure  secured 
by  this  rule,  especially  in  this  progesstve 
where  steam,  electricity,  and  other  means  for 
develt^lng  tbe  greater  power  necessary  to 
can?  on  the  oommeroe  eft  the  day  are  utiUsed 
to  operate  the  powwfnl  madilncoy  used. 

The  disastrous  consequmces  to  human  life 
and  to  pn^ierty  which  may  at  any  time  result 
fnnn  the  eardess  <^peratlon  ot  madifaery. 
parQcnlarly  in  places  to  whidk  the  pecvle 
have  been  drawn  by  their  business  Interests, 
is  too  oftm  manUBsted ;  the  munerous  "acci- 
dents'' occurring  in  the  operation  of  railroads 
and  street  car  lines  alone  diow  to  what  a 
very  great  extent  the  public  must  di^iend  up- 
on the  effldmcy,  skill,  and  carefalness  of  the 
men  oigaged  in  the  actual  handling  ot  the 
machinery.  It  Is  Inqrartant,  ther^re,  that 
every  means  available,  every  reasonable  pre- 
caution within  the  range  of  leglslatiTA  active 
Ity,  should  be  takm  to  secure  on  the  part  of 
men  engaged  In  audi  occtqmtions  tiiat  degree 
of  sklU,  ^ctency,  and  car^olness  that  will 
reduce  Injury  to  life  and  property  from  the 
operation  of  audi  machinery  to  a  wt^W"*", 
The  ecperience  ot  many  generations  has 
proven  that  the  fdlow-aerrant  doctrine 
makes  tor  the  accomplishment  of  that  act 

The  Legislature,  however,  the  act  refbr* 
red  to  has  seen  fit  to  namm  that  doctiln* 
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and  rednea  Its  aoope  from  the  common  em- 
ployment in  wUdi  the  emploT^  inay  be  en- 
gaged to  the  "act  cavring  the  Injury**;  hold- 
hig  the  employer  liable  In  aU  caaee  of  Injniy 
to  employte  caosed  Iq^  the  n^ligence  oi  a 
fellow  serrant  excqit  where  the  Injured  em- 
ploys la  *^olnt^  engaged"  with  Ua  negligent 
frtlow  serrant  In  **performlng  the  act  canalng 
the  Injury"  and  is  himself  guilty  of  neg- 
ligence. 

The  cooitniGtlon  which  the  majori^  opin- 
ion plaees  upon  the  words  "act  earning  the 
injniT***  which  appear  in  the  statute,  to  aU 
practicable  purposes  trittera  away  the  sub- 
stance of  that  ealutary  doctrine  to  a  mere 
shadow.  It  pracOcaUy  remores  fnnn  em- 
.ployCs,  even  where  tbey  are  engaged  to- 
gether In  the  partlctOar  work,  all  motive  tor 
co-operation,  watchfulness  of  each  other's 
movemnta,  and  regard  for  each  other's  skill, 
effldoicy,  and  care.  It  pracUeally  r^ves  an 
employ*  from  ezmdaing  Oiat  watdifulness 
over  his  coemploy^a  woA  whidi  expeitoice 
has  tan^  Is  so  necessary  to  protect  the 
lives  of  the  Innocent  from  carelessness  and 
iaeffldaicy  In  the  cpnatlon  of  powerful  ma- 
chinery. 

The  word  *^cfVin  Uie  idirase  "act  cans- 
Ing  the  Injury**  should  not  be  ^vm  that  In- 
terpretation which  narrows  ft  to  the  par- 
ticular negligoit  act  resulting  in  injury,  but 
should  be  takm  to  mean  the  act  In  whidi  the 
onployAB  were  Jointly  engaged.  Aa  in  the 
case  at  bar,  the  act  In  whldi  the  fireman  and 
oiglneer  wwe  "Jointly  engaged**  was  the 
operation  of  a  steam  derrick. 

In  the  operation  of  a  railroad  locomotive 
the  mgtneer  and  fireman  are  Jointly  engaged, 
and  if  Injury  to  the  fireman  resnlta  firom  the 
negligent  handling  of  the  machinery  of  the 
locomotive,  the  only  question  In  a  suit  by 
him  for  damages  against  his  empl<^er  would 
be  whether  he  was  negligent  also.  If  he  was 
also  negligent,  he  would  nevertheless  be  per- 
mitted to  recover  under  the  role  announced 
lit  the  majority  opinion,  although  the  lives  of 
the  passengers  on  the  train  were  In  a  large 
measure  Intrusted  to  his  carefulness  and 
ptndence  as  well  as  that  of  the  engineer. 

Ihe  act  should  be  construed  in  the  Interest 
of  the  pet^le,  so  as  to  promote  their  safety 
and  guard  them  as  much  as  possible  from  the 
cr  releasness  and  Inefficiency  of  men  employed 
In  hazardous  occupations,  and  not  so  as  to 
place  a  premium  upon  inattention  and  neg^ 
ligenee  on  the  part  of  those  so  employed 
whldi  may  result  in  Injury  to  others. 

TAYLOR,  J.  (dissenting).  I  agree  with  Mr. 
Justice  ELLIS  In  his  dissenting  opinion,  but 
go  further  In  my  constractlon  of  the  words 
in  the  act:  "Jointly  engaged  In  performing 
the  act  causing  the  Injury."  My  view  la  that 
the  fellow  servants  included  In  the  quoted 
words  are  all  coemployes  who  are  there 
present  doing  anything  or  part  of  anything 


that  contributes  to  the  bringing  about  or 
production  of  the  Immediate  act  that  causes 
the  Injury, 

IlluBtratlon:  In  this  case  we  had  the  fire- 
man (the  plaintifr)  produdng  the  steam  or 
motive  iwww  by  which  the  log  that  hurt  him 
was  moved  at  all,  the  engineer  who  manipu- 
lated ttie  steam  eogine  and  ropes  and  tedEle 
that  hoisted  the  logs  from  the  prater,  and 
another  employ^  m  two  In  boats  adjusting 
the  books  Into  the  logs  by  wUch  th^  veie 
hoisted.  In  the  absence  of  the  particular 
work  that  each  of  them  did  than  could  not 
have  been  a  like  accident.  My  view  Is  that 
all  of  these  mca^ajH  wm,  within  the  winds 
of  the  statutes,  fellow  servants  who  wen 
conJf^ntly  engaged  In  the  performance  of  the 
act  that  caused  the  injury. 

cnFia.ia» 
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(Snpisma  Court  of  Elorida.   Feb.  7.  1917.) 

(BvUahuM  by  Oe  Oinu±) 

1.  Appkai,  and  Bbbob  «s3>5e7f2),  702— Warr 

OF  ErBOB— DlSHISSAX^MonON. 

Where  a  writ  ot  error  purports  to  be  takm 
to  a  final  Judgment,  and  no  sndi  final  Judgmoit 
as  wni  support  a  writ  of  error  appears  u  the 

transcript,  the  appellate  court  should  dismiss 
such  writ  whether  a  motion  Is  made  for  that 
purpose  or  not;  but,  in  order  to  warrant  the 
court  in  acting  ex  mero  motu  In  the  matter, 
such  insufficiency  or  invalidity  must  appear  on 
the  tactfit  the  judgmeot  Itself  or  be  affirmatively 
shown  by  the  transcript;  If  evidence  aliunde  is 
necessan,  the  (Vpotfng  party  should  file  a  mo- 
tion to  dismiss  and  Inbouuce  sudi  evidence. 
_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  2882,  2m  8187-S141.] 

2.  JUDGSIBIIT  «=9282  — RsqUIBITBa  — SXGHA- 
TDBK. 

In  this  state  there  Is  no  statute  or  rule  of 
court  requiring  each  aeparata  jndgment  render- 
ed in  open  court  in  tmn  time  to  be  ligiMd  ti' 
tha  by  the  Judge  or  clvrit 

EEd.  Note^For  other  oasesy  see  JudffneDt. 
Cent  Dig,  H 

3.  MiKUTK  Books— Sio  It ATOKC  bt  Judos- 
Statute. 

Section  1831  ot  the  General  Statutes  of  IdOO 
provides  that  the  derk  of  the  drtmit  court  "shall 
keep  minute  books,  in  which  he  shall  keep  reg- 
ular and  fair  minutes  of  all  the  proceedings  ot 
the  circuit  court,  and  of  the  judge,  in  term  or 
vacation,  which  shall  be  signed  hj  the  judge 
before  the  adjournment  of  eaoi  term." 

4.  JuDQUENT  «=3278— Entoy- Practiob. 

The  better  practice,  as  a  general  rule,  is 
for  the  entry  of  a  judgment  rendered  in  term 
time  to  follow  the  verdict  in  the  minutes  of  tiie 
court,  aa  the  date  thereof  would  then  be  readi- 
ly apparent,  which  is  important,  aa  section  1698 
of  the  Qeueral  Statutes  ot  1906  provides  that 
ell  writs  of  error  to  judements  in  civil  actions 
shall  be  sued  out  and  taken  witbin  six  months 
from  the  date  of  sudi  judgment. 

CEd.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  H  546-551.] 

5.  JuDGHBifT  «=n270— Rendition— BifTBT. 

A  judgment  in  an  action  at  law  is  rendered 
when  it  is  entered  or  recorded  In  the  minutes 
of  the  court  during  term  time,  or  when  in  va- 


dts^Ver  Btbor  eaau  m«  awn*  topic  sad  KST-NUHBEB  in  all  K«r-Numb««d  Dlgosts  sad  inOnm  ■ 
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cation  it  ts  put  in  form  for  sach  entry  or  record 
and  is  signed  hy  the  judge. 

[Ed.  Note.— For  other  eases,  see  Jadgment, 
Cent  Dig.  {}  601-G08.] 

6.  Appeal  and  Ebbob  «s»184{2)— Wbo  or 
Bbbor— Final  JuDaicErfT. 

Wfa«%  the  transcript  shows  that  a  case  came 
on  for  trial  before  a  jury  on  the  3d  day  of  Jan- 
nary,  1916,  that  a  verdict  was  returned  therein 
cm  the  6th  day  of  such  month,  that  the  bill  of 
exceptions  therdn  was  settled  and  rigned  on 
the  29tb  day  of  April,  1916,  that  a  final  juAg- 
ment  in  sufficient  form  was  rendered  and  en- 
tered in  the  minutes  of  the  court,  but  it  does  not 
appear  on  what  day  or  month  such  judgment 
was  rendered  or  entered,  and  that  a  writ  of 
error  to  sach  judgment  was  sued  oat  on  the 
10th  day  of  April,  1910,  this  judgment  is  such 
a  final  judgment  as  will  support  the  writ  of 
error,  and  the  appellate  court  will  not  dismiss 
Bucb  writ  at  error  er  mero  motu. 

[Bd.  Not&— For  other  casea,  see  Appeal  and 
Error,  CaiL  Dig.  I  80S.] 

7.  Attoritbt  and  Gxjbnt  «s»112— Eittbt  of 
Judgment— Ddtt. 

It  is  the  duty  of  an  attorney  at  law  to  take 
all  such  stepa  as  may  be  necessary  for  the  due 
entry  and  enrollment  of  a  judgment  to  which 
his  client  is  entitled;  and  his  neglect  of  such 
dutr  may  render  him  liable  for  any  km  sustain- 
ed by  the  client. 

Note.— For  other  easeiL  see  Attoraey  and 
lent,  GenL  Dig.  H  224-^.} 

8.  Appkal  and  Ebbor  4=:>731— Assignicbnts 
OP  Ebrob— Aequment, 

Where  one  of  the  assignmenta  of  error  is 
based  upon  the  overruling  of  the  demurrer  to 
the  dfij^laration,  the  bettor  practice  Is  lEor  the 
plaintiff  in  error  to  discuss  sacb  assignment  first 
in  hia  brief  for  the  reason  that,  where  there  is 
no  aufilcimt  declaration  In  a  case,  and  a  do- 
murrer  should  have  been  sustained  theiTeto,  the 
other  questions  in  the  record  are  not  opoi  for 
the  coturideration  of  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3096.] 

9.  Appeal  and  Bbbob  4s»7^(S3  —  Asston- 

UBNT3  OF  ErROB  — ABQUMENT- AbAKDON- 
UENT. 

While  an  assignment  of  error  based  upon  the 
overruling  of  the  demurrer  interposed  to  the 
dedaration  is  not  required  to  dcsipnote  or  speci- 
fy the  particular  grounds  of  the  demurrer  relied 
on,  the  plaintiff  in  error  will  be  confined  to 
the  grounds  stated  in  the  demarrcr  nnd  argued 
In  the  appellate  court,  the  grounds  thereof  not 
argued  being  treated  as  abandoned,  the  only 
exception  thereto  being  where  there  is  an  omis- 
sion in  the  declaration  of  allegations  of  sub- 
stantive facts  which  are  essential  to  a  right  of 
action,  so  that  the  declaration  wholly  fails  to 
state  a  cause  of  action. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  1  3004.1 

10.  Negligence  €=9l08(l)  — Aotionb— Aule- 
GATI0N9  OF  Pleading. 

In  actions  for  negligent  injuries  it  may  be 
necessary  to  all^  oidy  tiie  relatlcms  between 
the  pardes  out  of  which  the  duty  to  av^d  neg- 
ligence arises,  and  the  act  or  omisuon  that 
proirimately  caused  the  injury,  coupled  with  a 
statement  that  such  act  or  omission  was  negli- 
gently done  or  omitted. 

[Kd.  Note.— For  other  cases,  see  N^ligence, 
Cent.  Dig.  SS  174,  180.] 

11.  Pleading  ^>11  —  Declaration  —  Ulti- 
HATB  Facts. 

A  declaration  should  contain  sufficient  al- 
kgations  of  all  the  facts  that  are  necessary  to 


state  a  cause  of  action.  As  a  genersl  rule,  only 
ultimate  facts  need  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  I  31.] 

12.  WiTNEasES   «»270(1)  — Obosb-Bxaiona* 

TION— COLLATBBAL  MaTXEBS. 
Inquiry  into  collateral  matters,  on  the  croaS' 
examination  of  a  witness,  should  not  be  permit- 
ted unless  there  is  reason  to  believe  that  it  may 
tend  to  promote  the  ends  of  justice  and  it  seems 
essential  to  the  true  estimation  of  the  testbnoiiy 
<rf  the  witness  1^  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  83  926,  95B.] 

13.  W1TNES8ES  «=>405(1)  —  Gbos8-Bxahina> 
TiON — Discbediting  Testimont. 

The  evidence  adduced  in  an  action  diould  be 
Confined  to  the  issues,  and  a  witness  cannot  ba 
cross-examined  as  to  any  fact  whidi  is  cc^teral 
or  irrelevant  to  the  Issue  merely  for  the  purpose 
of  contradicting  him  by  other  evidence  if  he 
should  deny  it,  tbettby  to  discredit  his  testi- 
mony. 

[Ed.  Note.— For  other  cues,  see  'WitneaML 
Cent  Dig.  H  1273,  127BJ 

14.  Witnesses  «=»209(1>  —  (^osb-Exaiiinao 

HON — Scope. 
No  error  is  committed  by  the  trial  court  in 
refusing  to  permit  a  witness,  on  his  cross-ex- 
amination, to  answer  a  question  which  is  not  in 
cross  of  any  matters  ^cited  on  the  direct  ex- 
amination, end  when  the  answer  thereto,  which- 
ever way  it  might  be,  would  not  tend  to  prora 
the  issues  as  made  by  the  pleadings. 

[Ed.  Note.— For  other  esses,  see  Witnesses, 
Cent  Dig.  I  049J 

15.  Evidence  «=»99— Bxaionation  —  Qvm- 

TIONB  IN  GbNEBAL. 

Objections  are  properly  sustained  to  que^ 
Hons  which  seek  to  elidt  testimony  ontride  of 
the  issues  In  an  action. 

[Ed.  Note. — For  other  esses,  see  Erldenosk 
Oott  Dig.  H  123,  137-143.] 

16.  Appeal  and  Obbob  «s»10e4(4),  1067  — 
Habmlbss  EBBOft— iNsmucnoNB. 

Technical  errors  either  in  the  giving  of 
charges  or  instructions  or  In  the  refusal  of  re- 
guested  instructions  will  not  be  sufficient  to 
worh  a  reversal  of  the  judgment,  if  it  appean 
that  such  errors  could  not  reaaonably  have  been 

Srejudicial  to  the  plaintiff  In  error  and  did  not 
eprive  it  of  any  fundamental  right  to  which  it 
was  entitled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4224,  422»;  THal,  Osnt 
Dig.  i  526.] 

17.  Evidence  «»29  —  Judicial  Notct  « 

Statute. 

Even  though  both  the  plaintiff  and  the  de- 
fendant ignore  a  statute  and  proceed  as  thoub 
such  statute  did  not  exist  or  had  no  appUcatnl- 
ity,  and  fail  to  bring  the  same  to  the  attention 
of  the  trial  judge,  by  whom  it  was  also  evi- 
dently overiooked,  if  such  statute  Is  applicable 
and  controlling,  it  is  the  duty  of  an  appelate 
court  to  take  judicial  cognizance  of  it 

[Bd.  Note.— For  other  cases,  see  EMdenccL 
Gent  Dig.  H  S6,  37,  39.  43-Uk  48.] 

U8.  Afweaj.  and  Ebbob  «s»1002(I9  —  Habm • 
less  Berob— Tbikd  on  Ebbonbous  ob  In- 

MATEBIAL  ISSnS. 

Notwithstanding  that  an  action  at  law  may 
have  been  tried  in  part  upon  an  erroneons  or 
immatertal  issue,  such  immaterial  issue  will  not 
work  a  reversal  of  the  jud^ent  rendered 
against  a  defendant  when  it  appears  that  such 
immaterial  issue  was  brought  about  by  tlie  fil- 
ing of  a  plea  by  the  defraoant  upon  wUch  the 
plaintiff  joined  issue,  and  that  the  case  was  also 
tried  upon  other  issues  which  were  material 
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and  r^erant,  that  the  rights  the  defendant 
were  not  thereby  prejudiced,  and  that  the  rights 
of  the  partdcs  btieant  could  be  and  were  deter- 
mined  upon  tbe  ouier  ismMB  which  were  ■ubmit' 
ted  to  the  jury. 

[Ed.  Xote.— For  other  casea,  gee  Appeal  and 
Error,  Omt  Dig.  {  421&] 

19.  STATtlTOaT  Pbovisions. 

Chapter  6521.  Acts  1913,  defines  and  en- 
larges the  liabilit7  of  employers  for  injuries  to 
employ^  engaged  In  tbe  hazardous  occupations 
therein  stated,  and  the  language  of  the  statute 
should  he  given  Its  proper  meaning  and  effect 

20.  Mastbb  and  SBBnTAin  «:3>  180(4)  —  Haz- 
ardous OoauPATiON— "Enoaobd  ir  Rail- 
roading." 

The  term  "engi^ed  in  *  *  *  railroad- 
ing/* OS  uaed  in  chapter  6521  of  the  Laws  of 
Florida  (Acts  1913.  toL  1,  p.  363),  is  sufficient- 
ly comprehensive  to  apply  to  the  liaUlit?  of  a 
raitarMd  company  to  an  employ^  whose  duty  it 
was  under  the  terms  of  his  en^>loyment  to  care 
for  and  look  aftev  a  large  numbw  of  artificial 
lights,  situated  In  ibe  yards  and  between  end 
adjacent  to  the  tracks  of  sudi  railway  com- 
pany, and  to  see  that  such  lights  were  kept 
burning  and  the  lamps  thereof  properly  filled 
in  the  daytime  and  in  the  nighttime. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  If  863-^66. 

For  other  definiti<»ia,  see  Words  and  Phrases, 
First  and  Second  Series,  Engaged  in  Operation 
of  Railroad.] 

2L  MAsns  AND  Sebtant  ^ISOa)  — MA8> 
teb's  Liabiutt— Fellow  Sebvantb. 
Under  section  8150  of  the  General  Statutes 
of  1906,  an  employe  who  is  not  "without  fault 
or  negligence^'  cannot  recover  for  damages 
"caused  by  negligmce  of  another  enH>loy&" 
while  under  chapter  6621,  an  employ^  who  u 
"injured  in  part  through  his  own  negligaice 
and  In  part  through  the  negligence  of  another 
employs"  may  recover  damages  frcKu  the  em- 
ployer, unless  both  enrployfta  were  fellow  serv- 
ants and  they  were  "jmntly  en^ged  in  perform- 
ing the  act  causIiiK  the  injury." 

CEtd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  IMg.  U  359.  86a] 

22.  Mastke  and  Sestant  4=>180(1)— Becot- 

EKT  FOB  iNJmT. 
Even  if  an  employ^  of  a  railroad  company, 
whose  duty  it  was  under  the  terms  of  his  em- 
ployment to  care  for  the  artificial  lights  of  such 
company  situated  in  the  yards,' and  the  ctmduc- 
tor  and  engineer  engaged  in  operating  a  train 
of  tbe  railroad  company  could  be  said  to  be 
fellow  servants,  such  fact  would  not  preclude 
such  employ^  from  recovering  damages  for  per- 
sonal' injuries  inflicted  on  him  through  the  neg- 
ligence of  the  -railroad  company,  even  if  the 
proofo  adduced  estaUished  the  fact  that  such 
employe's  own  negligence  contributed  in  part  to 
such  injury,  when  such  conductor  and  engineer 
and  the  plaintiff  «nplt^6  were  not  "j<»ntly 
eogaged  In  performing  the  act  causing  Uie  in- 
Jury." 

[Ed.  Note^BVff  other  cases,  see  Master  and 
Servant  Gmt  D4g.  H  S69,  868.] 

23.  Masteb  and  Servant  ^204(1)— Assuup- 
TioN  07  Rise. 

Where  chapter  6521  of  the  Laws  of  Florida 
(Acts  1913,  vol.  1,  p.  383)  controls  and  Is  ap- 
plicable in  an  action,  assumption  of  risk  is  not 

Gtrmissible  as  a  defense,  being  expressly  pro- 
bited  by  section  4  of  sodi  chapter. 
[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  544.] 

24.  Appeai.  and  Ebbob  ^»1001(1>— Tbbdiot 

— SUFFICIENCT  OF  EviDBNOE. 
When  there  is  substantial  legal  evidence  to 
support  the  verdict,  and  there  is  nothing  to 


indicate  that  the  jury  misapplied  the  law,  and  tt 
does  not  appear  by  an  overwhdming  prepondM^ 
ance  of  the  weight  of  the  evidence  or  otherwise 
that  tbe  jury  were  not  governed  by  the  evidence 
in  making  their  finding,  the  appellate  court 
will  not  reverse  the  judgpient  on  the  ground  that 
the  T«dict  18  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fig  392&-3933.] 

26.  Tblai,  «s9l43  —  Pbovincb  or  3vkt  — 
Weight  of  Evidence. 
The  credilHlity  and  probative  force  of  con- 
flicting testimony  are  for  the  determination  of 
the  jury. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Oant 
Dig.  fiS  842,  843.] 

26.  Damaobs  «=>131(1)— Bxokssxve  DAUAQxa 

— Peesonal  Injubt. 
Evidence  «camined,  and  found  anffldent  to 
support  the  verdict  rendered. 

[Ed.  Note.— Fw  other  eases,  see  Damages, 
Cent.  Dig.  H  857,  86S,  864,  870.] 

Error  to  Circuit  Court  HlUsborough  Oooo- 

ty;  F.  M.  BoMes,  Judge 

Action  by  Sherman  HolUday  against  ttie 
Atlantic  Coast  Line  Railroad  Oompenr. 
Judgment  for  plaintlfr,  and  defendant  brings 
error.  Affirmed. 

Sparkman  &  C&rter.  of  Tampa,  for  plaintiff 
In  error.  Dickenson  ft  Dickenson,  of  Tun- 
pa,  tar  defendant  In  errOT. 

SHACELEFORD,  J.  Sherman  Holllday 
brought  an  action  at  law  against  the  Atlantic 
Coast  Line  Railroad  Company,  a  corixtratloa, 
for  the  recovery  of  damages  for  personal  In- 
juries received  by  tbe  plaintiff,  which  are  al- 
leged to  have  been  occasioned  by  the  negll> 
gence  of  the  defendant.  A  trial  was  had  be- 
fore a  jury,  wbldi  resulted  In  a  verdict  In 
favor  of  tbe  plaintiff  In  the  sum  of  $3,000. 
The  defendant  seeks  to  have  the  judgment 
rendered  thereon  reviewed  here  by  writ  of  er- 
ror and  has  assigned  numerous  errors.  We 
shall  consider  and  discuss  such  of  the  as- 
signments as  are  argued  here  which  we  deem 
necessary  for  a  proper  disposition  of  the 
case,  but  before  taking  up  any  of  the  assign- 
ments we  must  dispose  of  a  contention  which 
the  plaintiff  makes  In  limine. 

[1]  It  Is  Insisted  that  what  purports  to  be  a 
final  Judgment  copied  In  tiie  transcript  of 
the  recorti,  Is  not  such  a  final  judgment  as 
will  support  a  writ  of  error.  We  find  that 
the  transcript  shows  the  following  proceed- 
ings: 

"On  the  6th  day  of  January,  1916,  at  a  t^m 
of  said  court  came  the  respective  parties  by 
their  attorneys  and  submitted  said  cause,  oa  the 
issues  joined  between  them,  to  a  jury,  who 
were  duly  sworn  according  to  law,  end  who, 
having  heard  the  evidence,  the  charge  ot  the 
court  and  afgnmoit  <tf  eounael,  retimed  the  fol* 
lowing  verdict: 

"'Sherman  HoUiday  v.  A.  a  Ll  B.  R.  Oa 

"  'We  the  jury  find  for  the  plaintiff  and  as* 
sesB  his  damages  In  the  sum  of  ($3000.00).  So 
say  we  alL  J.  B.  Hundley,  Foreman.* 

"On  the   day  of  1916,  the  fol- 

lowing judgment  upon  the  verdict  of  tiie  Jnrr 
was  entered  by  the  court: 

"The  record  of  the  judgment  as  the  same  ajh 
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pears  In  lifiiiutefl  28  Circuit  Court'  on  page 
S80,  Is  in  tbe  words  and  figurea  following: 

"  Thereupon  it  is  ordered  and  adjudged  that 
the  plaintiff  Sherman  Holliday  do  have  and 
recover  of  and  from  the  defendant  Atlantic 
Co«Bt  Line  R.  R.  Co.  a  conioration  tbs  sum  of 
($3000.00)  as  damages  and  a  further  sum  of 
*  Nine  &  ia/100  dollars  his  coats  in  this  be- 
half expended,  for  whidi  let  executita  issne.*  '* 

[2.S]  TTadonbtedly,  If  tbis  Is  not  such  a 
Qnal  judgment  aa  will  suKwrt  a  writ  of  error, 
we  would  bave  to  such  writ,  wbether 

a  motlmi  be  made  tor  tbat  iniTpose  or  not, 
as  we  have  freqneutly  beld.  See  Goldrlng  t. 
Held,  60  Fla.  78,  63  Sontb.  608.  But  In  order 
to  warrant  tbls  court  In  acting  ex  biero  motn 
in  tbe  matter,  audi  InaaffidencT  or  InTalldity 
most  i^pear  on  the  face  of  tbe  Judgment  it- 
self or  be  i^rmatiTely  sbown  by  tbe  ban- 
script  If  eridence  aliunde  li  necessary,  tbe 
opporing  party  sbould  file  a  motion  to  dismiss 
and  Introduce  sucb  erfdenoe.  -No  soCb  mo- 
tion has  been  made  In  this  case  and  no  evi- 
dence aliunde  introduced.  Tbe  case  has  been 
briefed  on  tbe  merits  by  each  party  litigant, 
and  tbe  plaintiff  bas  attempted  to  raise  such 
point  In  bis  brief,  relying  upon  tbe  fiice  of 
tbe  transcript.  He  contends  tbat  sucb  Judg- 
ment is  Insufficient  because  tbe  same  is  not 
signed  eitber  by  tbe  Jndge  or  clerk,  and  It 
does  not  appear  wben  tbe  same  was  entered. 
There  is  no  merit  In  tbls  contention.  We 
bave  no  statute  or  rule  of  court  reauiiing 
Judgmoits  rendered  in  op«i  court  In  term 
time  to  be  signed  eltber  by  tbe  Judge  or  derk. 
Section  1881  of  tbe  General  Statutes  of  1906 
provides  that  the  clerk  of  tbe  circuit  court — 
"shall  beep  minute  books,  in  which  he  shall 
keep  regular  and  fair  minutes  of  all  the  pro- 
ceedings of  the  circuit  court,  and  of  tbe  Judge, 
in  term  or  vacation,  which  shall  be  signed  by 
Uie  judge  before  the  f^djoumment  of  each  term.'' 

See  McClerklD  v.  State,  20  Fla.  879;  Sim- 
mons T.  Uanne,  50  Fla.  267,  text  270.  89 
South.  77,  7  Ann.  Cas.  322 ;  Pittsburg  Steel 
Ca  v.  Streety,  60  Fla.  183,  53  South.  SOS. 

[4,  t]  The  better  practice,  as  a  general  rule, 
would  be  for  tbe  entry  of  a  Judgment  render- 
ed In  term  time  to  follow  tbe  verdict  In  tbe 
minutes  of  the  court,  as  the  date  thereof 
would  then  be  readily  apparwt,  which  is 
iuiportaut,  as  section  1699  of  the  General 
Statutes  of  1006  provides  that  all  writs  of 
error  In  judgments  In  dvll  actions  shall  be 
sued  out  and  taken  wlthlu  six  months  from 
the  date  of  tbe  judgment.  See  Eaton  v.  Mc- 
CasklU,  S3  Fla.  513,  43  South.  447.  It  does 
appear  by  tbe  transcript  and  the  certificate  of 
the  clerk  appended  thereto  tbat  the  Judgment 
which  we  have  copied  above  was  rendered  in 
the  instant  case,  and  that  the  same  was  enter- 
ed in  the  minutes  of  the  court,  but  it  does  not 
appear  on  what  day  and  month  tbe  same  was 
rendered  or  entered.  Does  this  make  sncfa 
Judgment  so  fatally  defective  that  we  should 
dismiss  the  writ  of  error  ex  mero  motu?  We 
do  not  think  so.  We  cannot  assume.  In  the 
absence  of  any  proof  to  that  effect,  that  the 
writ  of  error  was  not  sued  out  within  six 
months  from  tbe  date  of  such  Judgment.  As 


we  beld  In  Pittsburg  Steel  Co.  t.  Streety, 
supra : 

"A  Judfpieot  In  an  action  at  law  Is  rendered 
when  it  is  entered  or  recorded  In  the  minutes 
of  the  court  during  term  time  or  when  in  va- 
cation it  is  put  in  form  for  such  entry  or  rec- 
ord and  is  signed  by  the  judge.',' 

[8,  7j  The  transcript  shows  that  the  case 
came  on  for  trial  on  the  3d  day  of  Jannaryr 
1916,  before  a  Jury,  that  a  verdict  was  return- 
ed therein  on  the  6th  day  such  montb,  that 
tbe  bill  of  exceptions  therein  was  settled  and 
signed  on  tbe  29th  day  of  April.  1016,  tbat  a 
final  Judgment  In  sufficient  form  was  render- 
ed and  ^tered  In  tbe  minutes  of  tbe  court, 
and  that  a  writ  of  error  to  snch  Judgment 
was  sued  out  on  the  10th  day  of  April,  1916. 
We  must  hold  that  tbls  contention  of  the 
plaintiff  has  not  been  sustained.  We  think 
It  Is  advlsaUe  to  call  attention  to  tbe  fftct.  as 
la  stated  in  1  Tbomton's  Attom^s  at  Law,. 
I  322,  tbat: 

"It  is  the  doty  of  an  attorney  to  take  all  sudt 
steps  as  may  be  necessary  for  the  dae  entry 
and  enroUment  of  a  Jndgment  to  which  his 
client  is  entitled ;  and  bis  neglect  of  sudi  duty 
will  render  him  liable  for  any  loaa  sustained  by 
his  client." 

[I]  We  now  direct  our  attention  to  the  as- 
signments of  error.  The  fifty-ninth  assign- 
ment, which  Is  based  upon  the  overruling  of 
the  demurrer  to  the  declaration,  though  the 
last  assignment  argued,  should  be  considered 
first,  whether  from  a  chronological,  logical, 
or  legal  order,  as  we  have  repeatedly  beld : 

"Where  there  is  no  sufficient  declaration  in  a 
case,  and  a  demurrer  should  have  been  sustained 
thereto,  the  other  questions  In  the  record  are  not 
open  tor  the  consideration  of  the  appellate  ooort." 
City  of  Orlando  v.  Heard,  29  1^  &81.  11 
South.  182:  South  Florida  Telegraph  Co.  v. 
MaIon«y,  84  Fla.  3.%,  16  South.  Wffi  Florida 
Cent  &  P.  R.  Co.  v.  Ashmore.  48  Sla.  27^  32 
South.  832:  Royal  Phosphate  Co.  T.  Van  Ness, 
63  Fla.  186,  48  South.  916:  Kirton  t.  Atlan- 
tic Coast  line  B.  Ca,  67  Fla.  79,  40  Sonth. 
1024. 

If  we  should  reach  the  conclusion  that  tbls 
error  Is  well  assigned,  we  would  be  prednd- 
from  going  any  further. 

The  first  count  of  the  declaration  la  as  fol- 
lows: 

"Sherman  Htdllday,  of  P<^  county,  florida, 
the  plaintiff,  by  his  attorneys,  Dickenson  ft 
Dickenson,  sues  Atlantic  Coast  Line  Railroad 
Company,  a  corporation  under  the  laws  ot  the 
state  of  Virginia,  the  defendant,  which  has  been 
summoned  to  answer  the  j^iiUiff  in  a  dvil 
action,  for  that,  whereas,  to  wit,  on  or  about 
the  &th  day  <tf  December,  A.  D.  1914,  the  de- 
fendant was  a  corporation  under  the  laws  of 
the  state  of  Virginia,  the  defendant.  wMdh  has 
been  summoned  to  answer  tlie  plaintiff  in  a  civil 
action,  for  that,  whereas,  to  wit,  on  or  aboat 
the  0th  day  of  I>eeember,  A.  D.  1914,  the  de- 
fendant was  a  corporation  under  the  laws  of  the 
state  of  Virginia,  owning  and  operating  a  line 
of  railroad  as  a  common  carrier,  its  cars  being 
propelled  by  means  of  steam,  with  a  line  m 
tracks  extending  from  the  city  of  Lakeland,  hi 
Polk  county,  £1orida,  to  the  city  of  Tampa, 
in  Hillsborough  county,  Florida,  and  haviiv 
an  agent,  or  other  repr^ntatives  ta  the  said 
city  of  Tampa,  Hillsborough  county,  Slorida, 
the  said  defendant  Soing  business  in  the  state 
of  Florida  as  a  oommon  carrier  as  aforesafaL 
and  maintaining  in  or  adjacent  to  the  dty  of 
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I«keland  afwenid,  a  eeruln  line  oC  tndk^ 
aide  track*  and  Bwitduns  tra<^,  or  railroad 
yards  for  the  purpose  of  switclifng  and  trans- 
ferring trains  and  cars,  and  making  up  trains, 
etc^  and  maintaining  i^i  the  said  yards  and  be- 
twwn  and  adjacent  to  said  tracks  a  large  num- 
ber of  artifiaal  lights,  to  wit,  about  fifty  (50) 
such  lights,  and  the  said  plaintiff  on  the  date 
and  time  aforesaid  was  in  the  employ  of  the 
■aid  defendant  for  the  purpose,  and  in  the  duty 
of  looking  after  and  caring  for  the  said  artificial 
lights,  and  seeing  that  said  lights  were  kept 
buniing,  and  the  lamps  thereof  properly  filled 
in  the  daytime  and  in  -the  nighttime,  and  it 
became  and  was  the  doty  of  the  defendant  to 
move  end  operate  its  engines  and  trains  in  the 
said  yards  and  upon  the  said  tracks  with  reason- 
able and  proper  care  and  caution  so  as  to  avoid 
running  into  and  Injuring  the  plaintiff  while 
engaged  in  his  said  employment,  without  neg- 
ligence on  his  part,  and  to  furnish  the  plain- 
tiff a  safe  ana  suitable  place  to  work  while 
so  engaged  in  hia  said  «nployment  as  afore- 
wtSA,  y«  tlw  aaid  defendant,  disregarding  its 
duty  as  aforeaoid,  did,  on  or  about  ue  said  6tb 
day  of  December,  A.  D.  1914,  so  carelessly 
and  Diligently  run  and  operate  a  certain  train 
composed  of  an  engine  and  certain  freight  cars 
thereto  attached  and  with  audi  utter  and  reek- 
leas  diar^rd  of  tiw  aafety  of  tha  plaintiff 
«ho  was  then  and  there,  with  all  due  care  and 
caution,  and  without  fault  on  his  part,  engaged 
iu  the  performance  of  bis  duty  in  the  care  of 
said  lamps  as  i^oresaid;  that  the  plaintiff  was 
struck  with  'great  force  and  violence  by  the 
said  train  or  dt  some  article  projecting  there- 
from, and  the  plaintiff  was  thereby  thrown  with 
great  force  and  violence  to  the  ground  and  was 
knotted  down  and  badly  cut  and  bruised,  maim- 
ed and  lacerated  and  received  divers  breaks, 
wounds,  bruises,  contusions  on  his  body,  where- 
by the  right  forearm  of  t^e  plaintiff  and 
Wrist  oi  the  plaintiff  was  broken  and  the  bonee 
of  the  plaintiff's  right  arm  and  wrist  were 
broken,  whereby  the  said  right  arm  and  ri^t 
band  of  the  plaintiff  lias  becwne  and  is  almost 
totally  useless  to  him  for  the  balance  of  his 
natural  life,  whidi  the  plaintiff  could  not  rea- 
sonably expect  would  be  leea  than  seventeen 

{rears,  and  the  plaintiff  thereby  temporarily 
oat  his  eyesu;ht  and  the  plaintiff  was  thereby 
forced  to  expend  a  large  sum  of  money,  to  wit, 
about  one  hundred  dollars  ($100.00),  in  and 
about  endeavoring  to  be  cured  of  bis  said  in- 
juries, for  doctors  bills,  medicines,  etc.,  which 
the  plaintiff  alleges  oa  special  damagea  in  this 
bdialf  by  him  sustained,  and  the  puintiff  haa 
loat  divers  large  sums  of  money  on  account  of 
loss  of  time  and  inability  to  labor  at  his  occu- 
pati<Hi  as  aforesaid  on  account  of  the  said  in* 
juriea  so  received  as  aforesaid,  and  has  ever 
since  suffered  great  pain  and  anguiah  and  men- 
tal suffering  woereby  the  plalutiff  was  confined 
to  hia  bed  for  a  period  of  about  three  weeks 
and  confined  to  his  home  tor  a  long  period  of 
timo  thweafter  and  has  been  ever  since  deprived 
of  liis  caminga  as  a  common  laborer  at  which 
he  could  have  earned  about  tlurty-five  dollars 
(^5.00)  per  month,  all  on  account  of  the  care- 
lessness of  the  defendant  as  above  set  forth. 

"Wherefore,  the  plaintiff  brinn  this  suit 
and  daims  damages  against  the  defendant  in 
the  aum  of  three  thousand  dollars  (ISiOOO-OO)." 

The  second  count  differs  from  the  first  In 
that  It  alleges  that  the  defendants 
"at  about  6  o'clock  in  the  nigjit  so  carelessly 
and  negligently  run  and  operate  a  certain  train 
composed  of  an  engine  and  certain  freight  cars 
thereto  attached  through  the  darlcness,  with  a 
certain  heavy  bar,  or  rod,  or  other  article,  the 
further  description  of  whuh  is  to  the  plamtiff 
unknown,  projecting  out  from  the  aide  of  said 
train  witti  utter  disregard  of  the  safety  of  the 
plaintiff  who  was  tkw  and  there,  with  all  due 
care  and  caution,  and  without  fault  on  his  part, 


proceeding  aioag  the  -  aide  of  said  tnkk  oh 
which  said  train  wbb  being  drawn  and  operated, 
and  at  a  safe  and  convenient  distance  from  said 
train  engaged  in  the  performance  of  his  duty 
in  the  care  of  said  lamps  aforesaid,  whereby 
the  plaintiff  was  struck  with  great  force  and 
violence  by  the  said  bar,  rod  or  artide  project- 
ing from  said  train  as  aforesaid." 

[t]  The  demurrer  was  interiKwed  to  tbe 
declaration  as  an  entirety  and  to  tach  count 
thereof  and  a  nomber  of  **8nhBtantlal  mat- 
ters of  law  Intended  to  be  argued"  .were  stat* 
ed.  We  have  examined  all  the  groiuids  of 
the  demurrer  which  the  platntUf  baa  urged 
before  us,  restricting  our  investigation  to 
those  groonda  that  are  argued  and  treating 
the  otber  grounds  as  having  been  abandoned, 
in  line  with  ottr  holding  In  Moore  r.  Lanier, 
62  Fla.  S53,  42  South.  482,  JacksQUTiUe  Elec- 
tric Oo.  T.  Sdimetzer,  OS  Fla.  870,  48  South. 
86,  and  Atiantlc  Ooaat  I4ne  B.  Go.  v.  Crosby, 
53  Fla.  400,  43  South.  818.  The  grounds  so 
argued  are  that  tlie  dedaratim  "showed 
that  the  plaintiff  knew  of  the  danger  In- 
ddent  to  his  emplt^rment  and  failed  to 
show  tiiat  ho  exercised  care  thorein,  w 
want  of  care  on  the  part  of  the  defendant 
In  the  operation  of  its  business";  that  the 
dedaratitm  'tailed  to  adqge  or  show  the  bx- 
ticle  projecting  from  tba  trahi  was  so  i«o- 
Jecting  through  any  defect  In  construction  or 
appliance  of  said  train,  or  that  the  condition 
of  said  train  was  not  ia  the  usoal  condition 
of  ordinary  trains  of  like  deBcription** ;  that 
the  dedaration  "foiled  to  show  that  the 
defendant  knew  of  the  projection  of  any  In* 
stmment  from  said  train  or  that  by  the  ex- 
ercise of  reasonable  care  and  diligence  It 
could  have  known  of  the  existence  of  said 
Instrument"  It  Is  further  urged  that  the 
first  count  of  the  declaration  is  demurrable 
"because  it  alleges  that  the  plaintiff  was 
struck  by  the  train  or  by  something  pro- 
jecting therefrom,"  and  that  the  second  count 
is  demurrable  "because  it  failed  to  show  that 
the  defect  or  projection  was  not  an  obvious 
one,  the  risk  of  .which  plaintiff  assumed." 

[II]  We  do  not  think  liiat  this  assignment 
calls  for  any  extended  discussion.  We  have 
repeatedly  held: 

"In  actions  for  negligent  Injuries  it  may  he 
necessary  to  all^e  tmlj  the  relations  betweoi 
the  parties  out  of  which  the  duty  to  avoid  neg- 
ligence arises,  and  the  act  or  omission  that 
proximately  caused  the  injury,  coupled  with  a 
statement  that  audi  act  or  omission  was  negli- 
gently done  or  omitted."  Ingram-pekle  Lum- 
ber Oo.  T.  Geiger,  71  Ela.  390,  71  South.  S62, 
wherein  prior  dedsions  of  thia  court  are  dted. 

[11]  It  is  true,  as  we  also  held  therein: 
"A  dedaration  should  contain  snffident  alle- 
gations of  all  the  facts  that  are  necessary  to 
state  a  cause  of  action.   As  a  general  rule,  only 
ultimate  facts  need  be  alleged.  * 

We  think  that  the  declaration  suffldently 
measures  up  to  these  requirements.  See, 
also,  the  discussion  in  Morris  v.  Florida 
Cent.  &  P.  R.  Co.,  43  Fla.  10,  29  South.  541; 
Tampa  &  Jacksonville  R.  Co.  v.  Crawford, 
67  Fla.  77.  64  South.  437;  Logan  Coal  & 
Supply  Co.  V.  Hasty,  68  Sla.  63&,.67  SouUl 
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T2.  In  Odb,  w6  do  not  think  that  ^ttier 
oonnt  of  the  declaration  was  open  to  the 
attach  made  by  the  demurrer.  We  would 
add  tibat  we  have  examined  GroTer  t.  New 
York,  S.  &  W.  R.  Co.,  76  N.  J.  Law,  237,  69 
AtL  1062,  the  onl7  authority  died  to  us  by 
the  defendant  to  support  this  assignment, 
and  are  of  the  oidnlon  that  it  Is  not  in  point, 
and  therefore  falls  to  sustain  the  defendant's 
cmtentlon.  Some  of  the  matters  of  wblch 
the  defendant  seeks  to  avail  Itself  by  way  of 
demurrer  would  bare  to  be  set  up  by  way 
of  plea,  as  they  do  not  sufficiently  appear  on 
the  face  of  the  declaration  to  render  the 
same  demurrable. 

After  the  overmllng  of  the  demurrer,  the 
defendant  filed  the  following  pleas: 

"First  That  It  Is  not  guUty. 

"And  for  a  second  plea  to  eadi  eonnt  of  said 
dedaration,  defendant  says  that  plaintiff  at  the 
time  in  said  declaration  set  ont,  when  the  al- 
leged injur;  was  sastained,  the  plaintiff  was  an 
emplo;£  of  the  defendant  engaged  in  a  bazard- 
oos  empli^ent,  and  tiiat  the  plaintiff  knew 
of  the  luuards  attendant  upon  his  said  empl<^- 
ment,  and  knew  of  the  dangers  to  be  appro* 
hended  in  the  course  of  his  employment  m>ra 
passing  trains;  and  defendant  further  says 
that  the  said  plaintiff  at  the  time  aforesaid  fail- 
ed to  azerdse  ordinary  and  reasonable  care 
to  avoid  injury  to  himself,  resulting  from  the 
dangers  aforesaid,  and  failed  to  keep  a  pro^ 
lookout  to  avoid  being  struck  by  a  passing  tram; 
and  defendant  further  says  that  by  sach  failure 
to  observe  a  duty  imposed  upon  him,  the  said 
plaintiff  was  guilty  of  contributory  negligence 
directly  contrLbuting  to  his  injury,  which  the 
defendant  Is  ready  to  verify. 

"And  for  a  tiitrd  idea  to  each  count  of  said 
declarati<Hi,  defendant  si^s  that  at  the  time  of 
the  injury  to  the  plaintiff,  in  said  declaration 
mvitionea,  the  plamtiff  was  an  employ^  of  the 
d^endant  engaged  in  a  hazardous  undertaking; 
that  the  plaintiff  voluntarily  accepted  the  em- 
ployment end  assumed  all  the  ordinary  and 
usual  risks  and  perils  incident  to  the  same; 
that  Hm  defendant  knew,  or  by  the  exerdse  of 
reaamable  care  and  attentltm  should  have 
known,  of  the  dangers  incident  to  his  employ- 
ment of  being  injured  by  moving  trains;  that 
the  uijnry  to  the  i^aintaff  complained  of  was 
due  to  the  ordinary  and  ososl  risk  and  peril 
Incident  to  Us  employmrat  la  iriildi  tiie  said 
plaintiff  was  engaged,  and  was  not  cansed  and 
did  not  result  from  any  negligence  or  want  of 
care  of  the  defendant,  but  resnlted  wholly  from 
the  failure  ct  the  plaintiff  to  exercise  ordinary 
and  z«aaonahle  care  to  avc^  injury  to  hiaiB^. ' 

The  plaintiff  Joined  Issue  upon  all  these 
pleas  and  the  case  was  submitted  to  a  Jury, 
with  the  result  as  above  stated. 

[1 2]  As  we  have  previously  said,  numerous 
errors  are  assigned,  69  In  all,  but  quite  a 
number  of  them  must  be  treated  as  abandon- 
ed for  the  reason  that  they  are  not  argued. 
We  have  examined  all  of  the  assignments 
which  have  been  urged  before  us,  but,  In 
view  of  the  conclusion  which  we  have  readi- 
ed. It  becomes  unnecessary  to  discuss  them 
In  detalL  Of  such  assignments,  the  second 
to  the  seventh,  inclusive,  the  eleventh  and 
the  twelfth  to  the  sixteenth,  inclusive,  are 
all  argued  together  and  are  based  upon  the 
sustaining  of  certain  objections  Interposed 
by  the  plaintiff  to  questions  propounded  by 
the  d^ndaut  to  the  plaintiff  on  his  cross* 


examination.  AQ  of  these  questions,  as  la 
stated  by  the  defendant  In  Its  brief,  were 
designed  to  elldt  information  as  to  whether 
or  not  the  plaintiff  after  his  injury  made  a 
report  thereof  to  the  d^endant,  directly  or 
lndlre<tiy  for  a  period  of  more  than  two 
weeks.  We  do  not  see  the  materiality  or 
relevancy  of  the  testimony  so  sought  to  be 
elldted  from  the  plalntUf,  since  he  was  not 
required  by  law  to  make  any  report  of  his 
injury  to  the  defendant  within  any  specified 
time.  It  is  contended  that  this  testimony 
would,  have  tended  to  affect  the  credibility 
of  the  witness.  We  have  several  times  had 
occasion  to  discuss  the  rules  whldi  should 
govern  the  trial  court  In  exerdsing  Its  dis- 
cretion In  allowing  or  disallowing  Inquiries 
upon  cross-eiamlnatlon  into  collateral  mat- 
ters to  affect  the  <TediblUty  of  a  witness. 
See  Wallace  r.  State,  41  Fla.  647,  26  South. 
713,  wherein  we  held  that : 

"Inquiry  into  collateral  matters  should  not 
be  permitted  unless  there  is  reason  to  believe 
it  may  tend  to  promote  the  ends  of  Justice,  and 
it  seems  essential  to  the  true  estimaticHi  of  the 
witness'  testimony  by  the  jury." 

[11]  In  Atlantic  Coast  Line  B.  Co.  v.  Gton- 
by,  63  Fla.  400.  43  South.  318,  we  held: 

**TbB  evidence  adduced  in  an  action  should  be 
confined  to  the  issues,  and  a  witness  cannot  be 
cross-examined  as  to  any  fact  which  Is  ct^t- 
eral  or  irrelevant  to  the  issue  merdy  for  the 
purpose  of  contradicting  him  by  other  evidence 
if  he  should  deny  it,  thereby  to  discredit  his 
testimony." 

[14]  In  Hartford  Fire  Insurance  Co.  t. 
Brown,  60  Fla.  S3.  53  South.  838,  we  held: 

"No  error  is  committed  by  die  trial  court  In 
refusiop;  to  permit  a  witness,  on  his  owes-a- 
amlnation,  to  answer  a  question  which  is  not 
in  cross  of  any  matters  elidted  on  the  direct 
examination  and  when  the  answer  thereto, 
whichever  way  it  might  be,  would  not  tend  to 
prove  the  issues  as  made  by  the  pleadings." 

We  must  hold  that  these  assignments  have 
not  been  sustained. 

[15]  The  twenty-fourth  to  the  twenty- 
eighth  assignments,  Inclusive,  and  the  thirty- 
second  to  the  thlrty-flfth  assignments,  Indud 
alve,  are  all  argued  together  and  are  based  up- 
on the  sustaining  of  the  plalntUTs  objectlona 
to  certain  questions  propounded  to  G.  Daniels 
and  J.  A.  Moore,  two  witnesses  Introduced 
by  the  defendant  In  Its  behalf.  Suffice  it  to 
say  that  these  questions,  as  Is  stated  by  the 
defendant  In  Its  brief,  were  along  the  same 
lines  on  the  direct  examination  of  these  wit- 
nesses as  the  questions  propounded  to  the 
plaintiff  on  bis  cross-examination  to  which 
objections  were  sustained,  and  the  assign- 
ments based  on  such  rulings  we  have  Just 
discussed  above.  We  think  that  the  objec- 
tions to  these  questions  were  properly  sus- 
tained, as  they  sought  to  elidt  testimony  as 
to  Immaterial  matters  which  did  not  tend 
to  prove  the  Issues  made  by  the  pleadings. 
As  we  have  frequently  ruled,  objections  are 
properly  sustained  *to  questions  whidi  seek 
to  elldt  testimony  outside  of  the  Issues  In  an 
actlim.  Atlantle  Goaat  Une  B.  Oa  T.  Oro^. 
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[II]  These  are  the  only  assignments  ar- 
gued which  are  based  ap<m  the  admission 
«r  exclusion  of  evidence.  Assignments  48, 
40,  60,  and  62  are  based  upon  lustrnctlona 
given  at  the  request  of  the  plaintiff,  assign- 
jnent  57  la  based  npon  a  paragraph  of  the 
charge  given  by  the  trial  court  of  its  own 
motion,  and  assignments  63  to  66,  IncluslTe, 
are  based  upon  tbe  refusal  of  InstractlonB 
requested  by  the  defendant.  We  have  ex- 
amined all  these  assignments,  but  shall  not 
dlscnss  them.  It  may  be  that  technical 
error  was  committed  either  In  the  ^vlng  or 
refusal  of  some  of  these  requested  Instruc- 
tions. Bven  so,  If  such  errors  could  not  rea- 
sonably hare  been  prejudicial  to  the  defend- 
ant, they  would  not  be  sufficient  to  work  a 
reversal  of  the  Judgment.  See  Southern  Ex- 
press Co.  T.  Williamson.  66  Fla.  286,  63 
South.  433,  U  B.  A.  19160.  120& 

[17,  II]  We  feel  that  it  Is  our  duty  to  call 
attention  to  the  fact  that  this  case  was  tried 
In  part  upon  an  erroneous  or  immaterial  is- 
sue. Both  of  the  parties  litigant  ignored 
diapter  6521  of  the  Laws  of  Florida  (Acts 
1913.  vol.  1,  383),  proceeded  as  though  It  had 
never  been  enacted  or  had  no  applicability, 
and  failed  to  bring  It  to  the  attention  of  tbe 
trial  Judge,  by  whom  it  was  also  evidently 
overlooked.  If  such  chapter  la  applicable 
and  controlling,  it  is  our  duty  to  take  Judi- 
cial cognizance  of  it.  Of  course,  as  we  have 
held,  tf  Judgment  has  been  entered  upon  a 
verdict  recovered  upon  an  immaterial  issue, 
the  appellate  court  should  reverse  it  See 
Evans  v.  Klo^ipel.  72  Fla.  . — .  73  South. 
180,  and  prior  dectslona  of  this  court  there 
dted.  Such,  however,  Is  not  the  case  here. 
Notwithstanding  that  there  was  obe  such 
Immaterial  or  Irrelevant  issue,  tbe  case  was 
also  tried  upon  other  Issues  which  were  ma- 
terial and  valid,  and  we  are  of  the  oi^on 
tlut  such  Immaterial  issne  should  not  work 
a  reversal  of  tbe  Judgmoit,  as  sudi  imma- 
terial issue  was  brought  about  by  the  third 
plea  filed  by  the  defendant,  which  we  have 
copied  above,  upon  which  plalntifC  Joined  Is- 
Bue,  and  we  do  not  brieve  that  the  rights  ot 
the  defim^uit  were  thereby  prejudiced.  In 
vtber  word^  we  Qilnk  that  the  rights  of  the 
parUea  litigant  could  be  and  were  deter- 
ntsed  upon  the  other  laaoes  which  were  sub- 
mttfced  to  tibe  Jury. 

[1l-21]*We  recently  have  had  occasion  to 
consider  and  construe  chapter  6521  and  cop- 
led  it  in  full  in  Qnlf,  Florida  a  Alabama 
By.  Go.  T.  King.  74  South.  475.  decided  here 
at  the  present  term  and  to  which  opinion  we 
now  refer,  without  repeating  what  we  said 
there.  We  think  ttiat  It  necessarily  follows 
from  our  reasoning  and  bolding  in  this  dted 
case  that  such  chapter  6521  la  alike  applica- 
ble, and  ctntroHlng  In  the  instant  case.  We 
construed  the  term  "engaged  in  *  *  * 
railroading"  as  used  in  this  chapter,  and 
reached  the  conclusion  that  is  was  sufllcient- 
ly  comiwebenslve  to  aivly  to  the  employer's 


liability  to  its  employ^  In  "the  work  of 
hoisting  plies  with  a  steam  crane  to  be  used 
In  constructing  a  railroad  whart"  We  must 
llkewloa  hold  here  that  the  term  is  suf&dent* 
ly  comprehensive  to  apply  to  the  liability 
of  a  railroad  company  to  an  employ^  whose 
duty  it  was  under  the  terms  of  his  employ- 
ment to  care  for  and  look  after  a  large  num- 
ber of  artificial  lights,  to  wit,  about  60,  sit- 
uated in  the  yards  and  between  and  adjacent 
to  the  tracks  of  such  railroad  company,  and 
to  see  that  such  lights  were  kept  burning  and 
the  lamps  thereof  properly  filled  In  tbe  day- 
time and  in  the  nighttime,  as  the  declaration 
alleges.  That  the  work  which  the  plaintiff 
was  employed  to  perform  was  "a  basardous 
occupation"  Is  not  disputed.  This  being  true, 
section  4  of  sudi  chapter  6621  applies,  which 
provides  as  follows: 

"That  the  doctrine  of  aasumption  of  risk 
shall  not  obtain  in  any  case  arising  under  the 
provlrions  of  this  act.  where  the  injury  or  death 
was  attribntable  to  the  negligence  m  the  em- 
ployer, his  sgents  or  servants. 

Therefore  the  defense  attempted  to  be  set 
up  in  the  third  plea  waa  not  permlaalUe. 

[22-24]  It  oonld  not  suoceesfuUy  be  con- 
tended that  tbe  plaintiff,  who  was  employed 
to  care  tat  the  artlfldal  lights,  aa  we  have 
Just  said,  and  the  o(mductor  and  engineer, 
whose  duty  it  waa  to  operate  defendants 
train  of  cars,  were  "Jointly  engaged  lu  pez^ 
forming  the  act  causing  tbe  injury."  This 
being  true,  even  If  the  plaintiff  and  such 
conductor  and  Oigineer  could  be  said  to  be 
fellow  aervanta,  whldi  would  not  seem  to  be 
the  case,  such  fact  would  not  predode  the 
plaintiff  from  recovering  damages  for  per- 
sonal injuries  inflicted  on  him  through  tbe 
n^Ugence  of  the  defendant,  and  evra  if 
the  proofii  adduced  established  the  Act  that 
the  plaintUTs  own  negllgrace  contributed  in 
part  to  audi  injury.  See  section  8  of  chap- 
ter 6521.  The  defendant  bad  the  benefit  of 
his  second  plea  In  which  It  set  up  tbe  oon- 
tributory  necUgmce  of  the  plaintiff  and  of 
the  proofs  adduced  thereunder,  and  Instmc- 
ti<ms  were  also  glTea  to  the  Jury  as  to  the 
effect  of  the  contrU>ut(»7  negligence  of  tbe 
plalnUtt,  if  established,  upon  the  measure  of 
damages.  We  shall  not  undertake  to  discuss 
the  evidence.  Undoubtedly  It  is  conflicting 
upon  certain  material  points,  but  such  con- 
flicts were  settled  by  the  Jury.  We  are  of 
the  opinion  that  the  evidence  is  ample  to  es- 
tablish the  liability  of  the  defendant  to  the 
plaintiff  for  the  Injuries  inflicted  upon  him. 
The  Jury  so  found  and  the  trial  Judge  con- 
curred therein  by  overruling  tbe  motion  for 
a  new  trial,  some  of  the  grounds  of  which 
question  the  suffldency  of  tbe  evidence.  See 
Florida  East  Ooast  Ry.  Co.  v.  Pierce,  66 
Fla.  131,  136.  61  South.  237,  and  Tampa  * 
Jacksonville  Ry.  Co.  v.  Crawford.  67  Fla. 
77,  64  South.  437. 

[21,  21]  We  have  now  disposed  of  all  the 
errors  assigned  and  argued,  Indudlng  the 
Sfty-eightl^  though  we  have  not  mentioned 
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It  by  Dumber,  which  Is  based  npoD  the  oTer- 
ruUng  of  the  motion  for  a  aew  trial,  with  the 
exception  of  the  ground  of  sacb  motion  that 
the  damages  awarded  are  excessive.  The 
testimany  as  to  the  nature  and  extent  of  the 
injuries  Inflicted  Is  also  conflicting,  the  medi- 
cal experts  Introduced  by  the  respective 
parties  widely  differing.  Here  again  it  was 
the  province  of  the  jury  to  settle  these  con- 
flicts. See  Pensacola  Electric  Co.  v.  Blssett, 
69  Fla.  360,  62  South.  367.  We  are  not  pre- 
pared to  declare  that  the  amount  of  $3,000 
Is  so  excessive  as  to  sbock  oar  judicial  con- 
science. 

No  reversible  errors  having  been  made  to 
appear  to  us,  the  judgpient  must  be  affirmed. 

BROWNE,  C,  J.,  and  TAYLOR,  WHIT- 
FIBi;j>,  and  ELLIS,  33.,  concur. 

C78FIS.4II) 

STAm  vx  rcL  SLAT  et  aL  t.  WHITE.  Tax 
Collector. 

(Supreme  Court  of  Florida.    Feb.  22,  1917.) 

(Syllabiu  by  the  Court.) 

1.  TncE  «=»5— "Month." 

The  word  "month."  appearing  la  sectioii  204 
of  the  General  Statutes  of  Florida  of  1906^  re- 
quiring the  tax  collectOT  of  each  county  to  re- 
ceive poll  taxM  properly  tendered  to  him  up  to 
the  "second  Saturday  of  the  month  preceding 
the  day  of  any  general  or  special  elecbon,"  and 
to  mahe  a  list  of  those  who  have  paid  their  poll 
taxes  Id  each  year  "prior  to  the  second  Satur- 
day of  the  month  preceding  the  day  in  any  year 
in  wliich  any  general  or  special  election  shaU  be 
held."  and  within  "five  days  after  the  second 
Saturday  in  the  month  preceding  the  day  in  any 
year  in  whldi  any  general  or  special  election 
Khali  be  held"  to  make  certified  lists  in  dupU- 
(;ate  of  all  persons  who  have  paid  th^r  poll  tax- 
(91  for  the  two  years  next  preceding  the  year  in 
which  such  election  is  held  "prior  to  the  second 
Saturday  in  the  month  preceding  the  day  upon 
which  Kuch  election  sbaU  be  held,"  etc.,  means 
"calendar  month,"  or  that  period  of  time  elaps- 
ing between  a  given  date  and  the  corresponding 
date  of  the  next  preceding  month  by  name. 

[Ed.  Note.— For  other  cases,  see  Time,  Gent 
Dig.  H  5-8. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Month.] 

{AmiUmal  Byllabua  by  Sditoridt  Staff.) 

2.  Tnra  «=»5— "Month." 

Hie  word  "month."  when  used  in  a  statute 
or  contract  without  qualiScatlon,  meant  at  com- 
mon law  a  lunar  month  of  28  days  (citinB  Words 
and  Phrases,  Month). 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
DJg.  SS  5-^] 

Original  mandamus  by  the  State  of  Florida, 
on  relation  of  R.  B.  Slay  and  others,  agatost 
Thomas  D.  White,  as  Tax  Ckillector  of  Wash- 
ington County,  Fla.  Alternative  writ  de- 
nied. 

Will  H.  Price,  of  BCarlonna,  and  H.  H. 
Wells,  of  Chipley,  for  relators. 

I^LIS,  J.  A  petition  was  filed  by  relators, 
praying  for  a  writ  of  mandamus  to  be  direct- 


ed to  Thomas  D.  White  as  tax  collector  of 
Washington  county,  commanding  him  forth- 
with to  make  a  certified  list  In  duplicate  of 
all  persons  who  have  paid  their  poll  taxes  for 
the  two  years  next  preceding  the  year  1917 
prior  to  the  second  Saturday  In  February. 
1917.  and  as  soon  as  completed  deliver  one  of 
said  lists  to  the  supervisor  of  r^^tratlon 
for  Washington  county,  to  be  filed  in  his  office, 
and  forward  the  other  to  the  comptroller  of 
the  State  of  Florida  to  be  Sled  in  his  office. 

The  allegations  of  the  petition  upon  which 
this  prayer  rests  are,  in  substance,  as  fol- 
lows: The  county  commissioners  of  Washing- 
ton county,  upon  petition  filed  under  the  stat- 
ute, ordered  an  election  to  be  held  at  the 
several  precincts  in  the  coun^,  to  determine 
whether  the  location  of  the  present  county 
site  of  said  county  should  be  changed.  The 
election  was  called  to  be  held  March  20. 1917, 
and  notice  of  the  said  election  was  being 
given  by  publication  In  a  newspaper  as  the 
statute  directs.  That  the  tax  collector  bad 
refused  to  make  certified  lists  In  duplicate 
of  all  persons  who  have  paid  their  poU  taxes 
for  the  two  years  next  preceding  the  year 
1917  prior  to  the  second  Saturday  In  Febru- 
ary, 1917,  and  more  than  five  days  have 
elapsed  since  that  day. 

The  statute  prescribing  the  tax  collector's 
duty  under  such  circumstances  Is  section  294, 
General  Statutes  of  Florida  1906,  which  Is 
as  follows: 

"The  tax  collector  of  each  county  shall  in  per- 
8on  or  by  deputy  be  presoit  in  his  office  from 
9  a,  m.  to  1  p.  m,  and  from  2  p.  m.  to  6  p.  m. 
each  day,  Sundays  excepted,  tor  twenty  day? 
immediately  preceding  the  second  Satunlay  of 
the  month  preceding  the  day  of  any  generu  or 
special  election,  for  the  purpose  of  receiving  all 
poll  taxes  properly  tendered  to  him;  and  he  shall 
as  Boon  SB  practicable  after  receiving  the  same, 
give  receipts  therefor  in  due  form  of  law,  in 
which  receipts  shall  be  stated  the  color  and 
age  of  the  elector  and  the  number  of  the  dec- 
tUKi  district  in  whidi  such  dector  or  person 
paying  such  poll  tax  resides.  The  tax  collector 
shall  make  a  list  of  those  who  have  paid  their 
poU  taxes  in  each  year  prior  to  the  second  Sat- 
urday of  the  month  preceding  the  day  in  any 
year  in  which  any  general  or  special  electi<Mi 
shall  be  held,  and  such  list  shall  be  alphabetical- 
ly arranged.  The  tax  collectors  of  the  several 
counties  of  this  state,  within  five  dava  after  the 
second  Saturday  in  the  month  preoemng  the  day 
in  aoy  year  in  which  any  general  or  special  elec- 
tion shall  be  held,  shall  make  a  certified  list 
in  duplicate  of  all  persons  who  have  paid  their 
poll  taxes  for  the  two  years  next  preooding  the 
year  in  which  such  election  is  held,  prior  to  the 
second  Saturday  in  the  month  preceding  the 
day  upon  which  such  election  shall  be  held ;  and 
one  of  said  lists  shall  be  delivered  by  the  tax 
collector  as  soon  as  the  same  is  completed  to 
the  supervisor  of  registration,  to  be  filed  la  his 
o6Sce,  and  the  other  shall  be  forwarded  to  the 
comptroller  of  the  state  of  Florida,  whidh  be 
shall  file  in  hla  office." 

[1]  Relators  contend  that  the  word  "monOi" 
as  used  in  the  sentence,  "Second  Saturday 
of  the  month  precedii^  the  day  of  any  goi- 
eral  or  special  election,"  etc.,  means  the  cal- 
endar month  by  name,  which  immediately 


«s»£^r  other  oasw  m«  some  topic  and  KSY-NDMBBR  la  all  Ker-Nuinbsred  DIgMU  and  IndncM 
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^ecedei  that  month  In  wbldi  the  election  1b 
to  be  held.  Following  this  Inteipr^tUm  of 
the  word  'inonth"  as  need  In  the  etatnte.  re- 
laton  allege  that,  Inaamoch  as  the  election 
was  called  for  the  20tb  day  of  March,  1917, 
the  list  whlcb  the  tax  collector  is  required 
to  make  of  those  who  have  paid  their  poll 
taxes  shonld  Inclnde  only  those  electors  who 
have  paid  their  poll  taxes  prior  to  the  10th 
day  of  Ir^ebruary,  which  it  is  alleged  is  the 
second  Saturday  of  the  month  preceding  the 
day  on  which  the  election  la  to  be  held ;  that 
within  five  days  after  that  date,  to  wit,  Feb- 
mary  15th,  the  tax  collector  should  have 
made  the  certified  pat  In  duplicate  required 
by  the  statute.  ' 

Section  202  of  the  General  Statutes  oi 
Florida  of  1006  provides  that  the  supervisor 
«f  registration  shall  note  on  the  reglstratltm 
books,  which  he  shall  furnish  to  the  Inspec- 
tors, the  names  of  all  persons  registered 
therein  "who  shall  have  paid  on  or  before 
the  second  Saturday  of  the  month  Immediate- 
ly preceding  the  day  of  election,  their  poll 
or  capitation  taxes  for  two  years  next  pre- 
ceding the  year  in  which  such  election  Is 
held,"  etc  Section  170  of  the  General  Stat- 
utes prescribing  the  qualification  of  vot«s 
provides  In  paragraiA  9  of  that  section  Uiat: 

"No  person  shall  be  permitted  to  vote  at  aa 
election  who  shall  have  failed  to  pay  at  least 
on  or  before  the  eecond  Saturday  in  the  month 
preceding  tbe  day  of  such  election,  his  poll  taxes 
for  the  two  years  next  precadlns  the  year  in 
wbidi  such  election  shall  be  held." 

The  sections  of  the  General  Statutes  pro- 
viding for  the  holding  of  special  elections  to 
determine  the  location  of  county  sites  pro- 
vide that  the  county  commissioners,  upon  re- 
ceiving the  petition  provided  for,  shall  order 
an  election  to  be  held  as  directed  In  the 
statute,  and  "shall  give  not  less  than  thirty 
days  notice  thereof,"  and  no  person  shall 
be  allowed  to  vote  in  such  elections  except 
those  qoallfied  to  vote  under  the  general  elec- 
tion laws  of  Florida,  and  that  all  elections 
held  under  the  provisions  of  that  act  shall 
tie  conducted  In  the  manner  prescribed  by 
law  for  holding  general  elections  in  this  state, 
etc.  See  sections  831-834,  General  Statutes 
1906,  as  amended  by  chapter  6239,  Laws  of 
Florida  1911.  Florida  Compiled  Laws  1914, 
SS  831-834d. 

It  was  the  evident  purpose  of  the  Legis- 
lature by  the  above  provisions  of  the  stat- 
ute to  allow  the  electors  all  the  time  that 
could  reasonably  be  allowed  In  which  to  pay 
their  poll  taxes  In  order  to  be  qualified  to 
participate  In  the  election  and  at  the  same 
time  allow  sufficient  time  to  the  tax  collector 
to  make  up  In  duplicate  and  certify  to  che 
list  of  persons  who  had  paid  their  poll  taxes 
for  the  two  years  next  preceding  the  year  in 
which  the  election  is  held.  It  was  also  the 
evident  purpose  of  the  act.  In  requiring  a 
notice  to  be  given  of  the  special  election 
to  be  held,  that  the  electors  of  the  county 
might  be  given  an  opportunity  to  pay  their 
poll  taxes  and  thus  quali^  themselves  for 


participation  In  the  election.  When  any 
question  of  public  interest  is  to  be  submit- 
ted to  tbe  decision  of  the  people  at  an  elec- 
tion to  be  held  for  ascertaining  their  will. 
It  Is  certainly  desirable  to  Obtain,  and  the 
undoubted  purpose  of  the  law  to  secure  as 
full,  complete,  and  thorough  an  expression 
of  the  public  will  as  possible,  which  can  be 
done  only  by  participation  In  the  election 
of  the  entire  electorate  or  all  of  the  qualified 
voters.  To  secure  this  end  the  statutes  re- 
quire a  notice  to  be  given  of  the  election 
and  then  provide  for  an  opportunity  in  which 
each  elector  may,  if  he  has  not  already  done 
so,  pay  his  poll  tax.  and  thus  qualify  him- 
self for  voting  in  the  election. 

[2]  Tbe  construction  insisted  upon  by  the 
relators  defeats  the  purpose  of  the  statutes 
as  we  have  undertaken  to  point  out  In  the 
first  place,  such  construction  tends  to  de- 
crease Instead  of  to  Increase  the  days  or 
time  In  which  the  elector  may  pay  his  poll 
taxes :  his  opportunity  for  qualifying  himself 
for  voting  at  the  election  is  decreased  instead 
of  increased,  the  construction  makes  for  sup- 
pressing the  expression  of  the  will  of  the  peo- 
ple instead  of  encouraging  It.  In  the  sec- 
ond place,  the  construction  contended  for  by 
relators  would  render  it  possible  for  the 
county  commissioners  to  fix  the  date  of  the 
election  so  that,  the  SO  days*  notice  expiring 
on  the  day  before  the  date  fixed  for  the  elec- 
tion, the  term  fixed  by  statute  as  the  last 
day  upon  which  poll  taxes  might  be  paid 
would  have  expired  before  the  notice  of  the 
election  called  by  the  county  commissioners 
had  appeared  in  the  newspaper.  Such  con- 
struction should  not  be  placed  upon  the  stat- 
ute if  it  can  be  avoided.  The  word  "month," 
when  used  in  a  statute  or  contract  without 
qualification,  meant,  at  common  law;  a  lunar 
month  of  28  days.  See  5  Words  and  Phrases. 
4574.  In  the  United  States,  however,  the 
word  Is  construed  to  mean  calendar  time. 
See  authorities  cited  In  Words  and  Phrases, 
supra,  and  Guaranty  Trust  A  Safe-Deposit 
Oo.  V.  Buddlngton,  27  Fla.  216,  9  South.  246, 
12  L.  R.  A.  770 ;  Myakka  Go.  v.  Bdwards,  68 
Fla.  382,  67  South.  217,  where  the  words 
"four  weeks"  were  construed  to  mean  28  days, 
and  In  the  case  of  Bacon  v.  State,  22  Pia. 
46,  where  an  order  was  made  allowing  three 
months  in  which  to  make  up  a  bill  of  excep- 
tions, it  was  held  that  the  time  expired  Oc- 
tober 18tfa,  and  the  word  meant  calendar 
month. 

The  word  "month"  as  used  In  the  statutes 
above  quoted  means  a  calendar  month,  or 
that  period  of  time  elapsing  between  a  given 
date  and  tbe  corresponding  date  of  the  next 
preceding  month  by  name.  See  Heaston  v. 
Cincinnati  &  F.  W.  B,  R.,  16  Ind.  275,  79  Am. 
Dec.  430;  McGinn  v.  State,  46  Neb.  427* 
65  N.  W.  46,  30  L.  R.  A.  450,  50  Am.  St  Rep. 
617.  According  to  this  view  the  second  Sat- 
arday  of  the  month  preceding  the  day  of 
election  occurs  on  the  3d  day  of  March,  and 
the  time  for  the  performance  of  Uie  duty  oi 
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tbe  tax  cidlector  under  tbe  statute  lias  not 
arrlred.  The  altenuitiTe  writ  therefore  Is 
Aenied. 

BBOWNB,  g  J.,  and  TATLOB,  SHACK- 
UIFOBD,  and  WHTTFIBIiD,  JJ^  concnr. 

(W  Fla.  asS) 

HOWABD  et  aL  v.  SHEFFIEU). 
<Biii»en«  Court  at  Florida.    Feb.  18.  1917. 
Beh«uiiif  Denied  Match  2A,  1017.) 

(ayUaiM  ly  the  Couri.) 
AWBAL  AHD  Baaoa  9=31001(1)— Dkcebs—Rk- 

A  decree  not  aaatained  by  the  evidence  will 
be  revoMd. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Big.  H  3928-3933.] 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; J.  T.  vnus.  Judge. 

Bill  hyO.  A,  Sheffield  asalnat  J.  B.  How- 
ard and  othera.  Decree  for  complainant,  and 
4efiuidant8  appeaL  Bereraed. 

B.  Q.  Baxter,  of  GalnesTllle,  for  appel- 
lants. Bvans  Halle,  of  Gainesville,  for  ap- 
pdlee. 

'  PER  CURIAM.  O.  A.  Sheffield  ffled  a  bUl 
In  equity  alleging,  In  effect,  that  be  Is  the 
owner  In  fee  simple  and  is  In  possession  of 
described  real  estate;  that  the  lands  were 
conveyed  to  complainant  "as  trustee"  with 
power  to  sell  and  convey;  that  the  convey- 
anca  to  bim  "as  trustee"  was  for  the  pm> 
pose  of  enabling  him  to  convey  without  join- 
ing his  wife ;  that  subsequent  to  the  convey- 
ance to  complainant  a  Judgment  was  obtain- 
ed against  J.  B.  Sheffield,  the  grantor;  that 
an  execution  on  the  Judgment  was  levied 
iQwn  the  lands,  and  sale  thereunder  Is  ad- 
vertised. An  injunction  was  prayed  against 
J.  B.  Howard,  the  Judgment  creditor,  and 
the  aherifC.  A  temporary  Injunction  was 
granted.  By  answer  the  defendant  Howard 
denied  that  complainant  is  the  bona  fide 
owner  In  fee  simple  and  In  possession  of  the 
landSt  and  in  effect  avers  that  tbe  pretended 
deed  of  conveyance  to  complainant  was  not 
recorded  till  after  Uia  defendant's  judgment 
was  obtained  agalnrt  the  grantor;  that  J. 
B.  Sheffield  ia  tlie  owner  and  in  posseaslQn  of 
tba  lands;  that  the  conv^anoe  was  made  as 
a  aobterfuge  and  fbr  the  pnrpoae  <tf  tr^ng  to 
defeat  the  judgmoit  lien.  A  demurrer  ^as 
Incorporated  in  tba  answer.  A  dlasOlutitm  of 
tbe  injunction  was  denied.  Testimony  was 
tabeo,  and  the  chancellor  decreed  for  the 
complainant. 

On  aKieal  die  d^andanta  urge  that  the 
court  erred  In  refusing  to  dissolve  the  in- 
junction and  in  granting  tb»  relief  to  com- 
idalnant 

The  drcnmatanoea  In  evidence  dearly  in- 
dicate a  lack  of  bima  fidee  In  tbe  e^cuticm 
of  the  conveyance  by  the  fother  to  his  son  "as 


trustee  with  full  power  to  sell  and  convey." 
This  view  la  strengthened  by  tbe  nature  of 
the  alleged  consideration  and  tbe  dealings  of 
the  father  with  the  property  and  othv  cir- 
cumstances in  evidence. 
The  decree  la  reversed. 

BROWNE,  C.  J.,  and  TATLOR,  SHAOKLB- 
FORD,  WHITFIELD,  and  ELLIS,  con- 
cur. 

(78  Via.  aU) 

PHIFiai  V.  ABBOTT. 
(Supreme  Court  of  Blorida.  Feb.  20, 1917.) 

(SyOahug  &r  tU  Oowrt.) 

t,  Appeal  aitd  Bkbob  ^1000(S>,  1007Q)  — 
Law  or  Oasb— Mattem  Pbksentkd  on  Fob- 

UXB  Appbai.. 
All  points  adjudicated  by  an  appellate  court 
upon  a  writ  of  error  or  an  appeal  become  the 
law  of  tbe  case,  and  are  no  longer  open  for 
diacussion  or  consideration,  bat  this  principle 
has  no  applicability  to  and  is  not  decisiTe  of 
polntB  presented  upon  a  seoond  writ  of  error 
that  were  not  presented  upon  tbe  former  writ 
of  error,  and  consequently  were  not  before  the 
appellate  court  for  adjudication. 

[Ed.  Note^For  other  cases,  see  A_ppeal  and 
Error,  Gent  Dig.  U  iSBBT  4868,  4S6S. 

2.  Appeal  ard  Bbbob  ^1180(U— Scope  or 
AnjuDiOATion. 
A  judgment  of  rerersal  is  not  necessarily  an 
adjudicatloB  by  the  appellate  court  of  any  other 
than  the  questions  in  terms  discussed  and  de- 
cided. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4626.  4630.  4m.,  4658, 
4660.] 

8.  MoBTOAOES  ^=»^,  427(1)— AonoN  TO  Bit- 
VOBCB— PAXTZES— MolTQAOOft— SrATim. 
When  a  mortgagor  has  conveyed  all  her 
right,  title,  and  interest  to  and  in  ue  mortgag- 
ed property,  such  mortgagor  Is  not  a  necessary 
party  defeudant  in  a  suit  for  the  oiforcement 
of  a  lien  created  by  tbe  mortgage,  unless  a  per> 
sonal  decree  is  sought  for  any  deficiency  which 
might  be  found  to  exist  after  the  sale  of  tbe 
mortgaged  property.  This  principle  likewise 
applies  to  the  legal  representatiTes  ot  the  mort- 
gagor, when  such  suit  Is  instituted  after  ber 
death,  and  where  no  recovery  or  reli^  againat 
the  mortgagor's  estate  is  sought,  that  portion  of 
paragraph  2  of  section  1716  of  the  General  Stat- 
utes of  1006,  which  provides  that  "after  ten 
years  from  the  death  ot  any  person,  his  estate 
sball  not  be  liable  for  any  of  his  debts  unless 
lettera  testamentary  or  of  administration  shall 
have  been  taken  out  within  said  ten  yean;**  Is 
not  applicable. 

4.  LniiTATioff.  OF  AcnoNB  «E»1SB(8)  —  Eh- 

rOBCBUEnT  —  SUBPENSION  OT  LOCtTATZON  — 
PATlfENT. 

A  payment  to  the  mortgagee  or  her  l^al  rep- 
resentatives by  a  purchaser  rrom  the  mortgagor 
Is  a  binding  admission  that  the  mortgaged  land 
is  subject  to  the  mortgage  and  operates  to  sus- 
pend the  running  of  the  statute  «  limitations  of 
a  suit  fur  the  enforcement  of  the  mortgage  lien. 

[Ed.  Note.— For  otiier  cases,  see  LimttaUon  of 
Actions,  Gent  Dig.  1  680.] 

5.  Appeal  akd  Ebbob  4a>874(^— ImxHLoou- 

TOBT  OBUEB-^COFE  OF  RKVZBW. 
Upon  an  appeal  from  an  interlocutory  or- 
der, the  court  will  not  consider  whether  the 
prayers  of  the  bill  are  too  broad,  provided  only 
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it  praTs  for  sometbing  that  is  proper  and  conge- 
Qnent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fi§  3535,  3537-3540.] 

6.  EQunr  «=»138,  222— Sufficiency  of  Bux 

— REXtBT— DsinJBBkB. 

If  an  equity  appears  from  the  allegations  of 
tbe  bill  of  complaint,  defects,  If  any.  in  tbe 
prayer  do  not  render  the  hill  Insnfficient  for  uie 
appropriate  relief  or  open  to  attack  by  demur- 
rer, 

[Ed.  Note.— For  other  casea,  MB  Bqul^,  Out 
Die.  H  810-821.  501.] 

7.  BqUTIT  «=3»233  — AUUQATIOITB  OV  BiLL— 

Demubsxb. 
Tboagh  the  allegations  of  a  bill  of  complaint 
be  abstract  and  general  and  largely  in  tbe  na- 
ture of  asserted  conclusions,  yet  if  under  the  al- 
I^ationa  a  case  entitling  the  complainant  to  re- 
lief as  prayed  can  be  made  by  appropriate  and 
sufficient  evidence,  a  general  demurrer  to  the 
hOl  of  onnplaint  ahomd  be  orerraled. 

[Ed.  Note.— For  other  cases,  see  Ea^9,  Owt 
Dig.  I  606 J 

8.  Equitt  «=9239.  241— Dbmubbkb— Pebbujcp- 
Tioif  AoAiNffr  Bill. 

In  paasii^  upon  a  demurrer  to  the  whole 
bill  in  a  suit  in  equKr,  every  presumption  is 
against  the  bill,  but  it  is  also  tme  that  such  a 
demurrer  operates  as  an  admission  that  all  the 
allegations  in  a  bill  which  are  well  pleaded  are 
true,  and  a  demurrer  to  the  whole  Inll  should 
be  orerruled  if  the  bill  makes  any  case  for  equi- 
table relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  OenL 
Dig.  H  484.  S15.] 

Appeal  from  Clrcnlt  Court,  Alachua  Coun- 
ty; J.  T.  WUla,  Judge, 

Snlt  In  Equity  by  Lucy  B.  Abbott,  as  ad- 
miolstratrix  cum  testamento  annexo  of  the 
estate  of  Margaret  E).  L.  Abbott,  deceived, 
against  William  B.  Phlfer,  Individually,  and 
William  B.  Phifer,  as  executor  of  tbe  will 
of  Sallie  J.  Perry,  deceased,  and  others. 
From  interlocutory  order  overruling  his  de- 
murrer. William  B.  Phlfer,  both  individually 
and  as  »ecutor,  appeals.  Affirmed. 

See,  also.  68  Fla.  10.  05  South.  869  ;  69 
Fla.  162,  67  South.  917. 

This  Is  a  suit  in  equity  brought  by  Lney 
B.  Abbott  as  admlnlBtratrlx  cum  testamento 
annexo  of  the  estate  of  Margaret  E.  L.  Ab- 
bott, deceased,  against  William  B.  Phlfer,  In- 
dividually, and  William  B.  Phifer  as  execu- 
tor of  the  last  will  and  testament  of  Sallle 
J.  Perry,  deceased,  and  others  for  the  en- 
forcement of  a  mortgage  Ilea  upon  certain 
described  real  estate.  The  bill  of  complaint 
was  amended  several  times,  by  leave  of  court, 
so  that  finally  tbe  bill  reads  as  follows: 

"Your  oratrix,  Lucy  B.  Abbott,  as  administra- 
trix cum  testamento  annexo  of  the  estate  of 
Margaret  E.  L.  Abbott,  deceased,  of  the  county 
of  St.  Johns  and  state  of  X^oricu,  complainant 
herein,  brings  this  her  amended  bill  of  complaint 
against  Wuliam  B.  Phifer,  Individually,  and 
William  B.  Phifer,  as  executor  of  tbe  last  will 
and  testament  of  Sallie  J.  Perry,  deceased,  of 
Alachua  count?,  Florida,  A.  B.  Zetrouer  of  Ala- 
chua county,  Florida.  J.  R.  Zetrouer,  of  Ala- 
chua county,  Flori^  E.  O.  Brown,  of  Alachua 
county.  Flotida,  J.  W.  Crosby,  of  Marion  coun- 
ty, Florida,  Kelly  McDonald  Lumber  Company, 
a  corporation  under  the  laws  of  the  state  of  Flo- 
rida, of  Alachua  county.  Florida,  J.  D.  Pope, 


of  Marion  county,  Florida,  and  James  Holder 
of  Citrus  Cotmty,  Slorlda,  partners  doing  bnri' 
nesa  under  the  firm  name  and  style  as  J.  D. 
Pope  &  Co.,  and  Arthur  WUliams,  of  Manon 
county,  Florida,  and  L.  J.  Knight,  of  Marion 
county,  Florida,  partners  doiiv  business  under 
tbe  firm  name  and  style  as  Williams  &  Knight, 
defendants. 

"And  thereupon  your  oratrix  complains  and 
says  that  on  the  4th  day  of  August,  A.  D.  1883, 
Martha  P.  Perry  was  justly  indebted  to  Mar- 

Sret  S.  Abbott  In  the  sum  of  thirty-five  hun- 
ed  dollars  ($3,500)  lawful  money  of  the  Unit- 
ed States  of  America,  and  there  and  then  in  the 
county  of  Alachua,  state  of  Florida,  made  Uld 
delivered  unto  the  said  Margaret  S.  Abbott  her 
promiasory  note,  in  writing,  bearing  date  the 
4th  day  of  August,  A.  D,  18S3,  whereby  the  said 
Martha  P.  Perry,  three  years  after  date,  for 
value  reedved,  promised  to  pay  to  Margaret 
S.  Abbott  or  order  three  thousand  five  hundred 
dollars,  with  interest  from  date  at  the  rate  of 
ten  (10)  per  cent  per  annum  until  paid,  interest 
payable  annually,  as  will  more  fuli^  appear  by 
the  said  note  ready  to  be  produced  m  court  ana 
by  the  copy  of  the  same  herewith  filed  and  mark- 
ed Exhibit  A  and  made  a  part  of  this  your  ora- 
trix's  bill  of  complaint.  And  that  the  said  Mar^ 
tha  P.  Perry  to  secure  the  principal  sum  and 
interest  mentioned  in  said  note  did,  at  the  same 
time,  execute  under  her  hand  and  seal  and  de- 
liver unto  Margaret  S.  Abbott  a  mortgage  deed 
upon  and  to  the  lands  hereinafter  described, 
which  said  lands  the  said  Martha  P.  Perry  was 
seised  of  in  fee  simple. 

"And  thereupon  your  oratrix  says  that  on 
the  said  4th  ^  of  August,  A.  D.  1888,  the 
said  Martha  P.  Penr  oonv^ed  to  the  said  Mar- 
garet S.  Abbott,  in  ne  simiue.  the  following  de- 
scribed lands,  with  its  appurtenances,  situated 
in  the  county  of  Alachua,  state  of  Florida,  and 
better  described  as  section  thlrtr-two  in  town- 
ship ten  (10)  south  of  range  twenty-one  (21) 
east,  containing  five  himdred  and  fifty-nine  (659) 
acres  of  land  more  or  less.  That  said  mortgage 
deed  was  made  subject,  however,  to  a  c<mdItion 
of  defeasance  as  foUows:  'Provided  always  nev- 
ertheless, and  this  instrument  is  executed  and 
delivered  upon  this  expressed  condition,  that  If 
I,  the  said  Martha  P.  Perry,  shall  do  well  and 
truly  pay  or  cause  to  be  paid  the  full  amount 
of  the  said  promissory  note  for  tiie  sum  of  three 
thousand  five  hundred  dollars,  together  with  eU 
annual  interest  thereon  to  accme  according  to 
the  legal  tenor  and  effect  of  the  said  promis- 
sory note  and  the  principal  thereof  at  the  time 
the  same  falls  due,  then  this  instrument  to  be- 
come wholly  nulled  and  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue.*  T^at  said 
mortgage  deed  duly  executed  and  acknowledged 
was  by  the  said  Martha  P.  Perry  delivered  unto 
tbe  said  Margaret  S.  Abbott  on  the  4th  day  of 
August.  A.  D.  1888,  and  on  the  4th  day  of  Au- 
gust, A.  D.  1915,  was  filed  for  record  and  record- 
ed same  day  in  Mortgage  Book  F  at  pages  657, 
658,  in  the  public  records  of  Alachua  county, 
Florida,  by  the  clerk  of  the  circuit  court  of  Ala- 
chua county,  state  of  Florida ;  as  appears  by  the 
said  deed  and  its  accompanying  certificates  of 
acknowledgments  and  record  ready  to  be  produc- 
ed in  cour^  and  by  certified  copy  thereoi  tiereto 
attached  to  this  bill  of  complaint  and  marked 
Exhibit  B  and  made  a  part  of  this  bill  of  com- 
plaint as  fully  as  if  the  same  had  been  recited  in 
full  and  at  length  in  said  bill  of  complaint 

"Your  oratrix  further  represents  tnat  on  the 
5th  day  of  January,  A.  D.  1886,  the  said  Martha 
P.  Perry  did  make,  execute,  sign  and  seal  and 
deliver  unto  her  daughter  Sallie  J.  Perry  a  cer- 
tain quitclaim  deed  unto  said  section  thirty-two 
(32).  township  ten  (10)  south,  of  range  twenty- 
one  (21)  east,  and  other  lands,  which  sdld 

JuitcliEdm  deed  was  filed  for  record  January  6, 
886,  and  recorded  in  the  public  record,  Ala- 
chua county,  Florida,  on  January  8,  A.  D.  18S6, 
by  clerk  of  dtcuit  court  for  said  Alachua  coun- 
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ty,  Elorlda,  which  said  deed  was  duly  and  le- 
SBlIy  executed  and  acknowledged. 

"That  the  said  Martha  P.  Perry  In  the  month 
of  April,  A.  D.  1S80,  died  leaviniff  no  will,  but 
left  her  daughter  said  Sallie  J.  Ferry  as  her 
sole  heir,  who  immediately  went  into  posses- 
sion of  all  of  the  lands  and  personal  property 
left  by  her  mother,  said  Martha  P.  Perry,  de- 
ceased. 

"Your  oratrix  further  represents  that  Mar- 
garet S.  Abbott,  named  in  the  note  and  mort- 
gage, heretofore  .described  and  coijiea  of  which 
are  attached  to  this  bill  of  complaint  as  Exhib- 
its A  and  B,  respectively,  was  one  and  the  same 
person  as  Margaret  E.  U  Abbott,  and  that  on 
July  21,  A.  D.  1900,  the  said  Margaret  E.  L. 
Abbott  died  leaving  a  will,  wherein  and  where- 
by Lucy  B.  Abbott,  your  oratrix  herein,  was 
named  and  is  the  sole  neir,  legatee  of  said  Mar- 
garet E.  li.  Abbott,  aa  more  fully  appears  by 
copy  of  said  will  hereto  attached  marked  Exhib- 
it G,  and  that  the  said  Lucy  B.  Abbott  imme- 
diately upon  the  death  of  sud  Margaret  E.  L. 
Abbott  went  into  the  possession  of  all  of  the 
property  left  by  her  mother  the  said  Margaret 
EL  L.  Abbott,  deceased,  and  became  the  owner  of 
the  note  and  mortgage  described  in  this  bill. 

"That  at  the  time  of  the  death  of  the  said 
Margaret  E.  L.  Abbott  the  estate  of  said  Mar- 
garet £.  L.  Abbott  was  not  indebted,  and  that 
said  estate  has  not  since  and  is  not  now  in- 
debted. 

"Yonr  oratrix  farther  abows  and  reprcMnts 

that  in  and  by  the  will  of  the  said  Margaret  E. 
U  Abbott,  a  copy  of  which  said  will  is  hereto 
attached  and  prayed  to  be  made  a  part  hereof, 
one  Jt^n  Starke  wu  named  aa  the  execntor, 
tJiat  said  John  Starke  has  never  qualified  as 
executor  under  and  by  virtue  of  the  will  of  said 
Margaret  £.  L.  Abbott,  that  the  said  John 
Starke  is  now  deceased,  and  that  no  other  per- 
son  or  persons  have  managed  or  controlled  any 
of  the  estate  of  said  Mai^raret  E.  L.  Abboct 
except  your  oratrix  Lucy  B.  Abbott,  the  sole 
heir  and  legatee  named  therein:  that  recently, 
to  wit,  on  Uie  1st  day  of  July,  A.  D.  1914,  the 
will  of  the  said  Margaret  B.  u,  Abbott  was  duly 
proven  and  probated,  and  your  oratrix,  upon 
proper  application,  was  appointed  administra- 
trix cum  testamento  annexo  to  administer  upon 
the  estate  and  effects  of  the  said  Margaret  E. 
L.  Abbott. 

^TiuA  the  said  Martha  P.  Perry  in  her  life- 
time paid  at  different  times  to  Margaret  S.  Ab- 
bott divers  sums  of  money  on  said  note  and 
mortgage.  That  the  following  sums  of  money 
were  paid  to  Margaret  S.  Abbott  as  interest 
on  said  note:  One  hundred  seventy-Qve  and 
noAOO  dollars  from  August  4,  1883,  to  Febru- 
ary 4,  1884;  Interest  was  paid  until  August 
4,  1884;  one  hundred  seventy-five  and  no/100 
dollars  was  paid  as  interest  to  February  4, 
1885;  three  hundred  fifty  and  no/100  dollars 
was  paid  as  interest  to  February  4,  1^ ;  that 
on  January  11,  1888,  Sallie  J.  Perry  paid  as 
interest  one  hundred  and  no/100  dollars,  and  on 
March  19,  1888,  another  one  hundred  and 
no/100  dollars,  and  on  May  29,  1889,  ninety- 
two  and  12/100  dollars  as  interest;  in  Janu- 
ary, 18B0,  Sallie  J.  Perry  paid  as  interest  nine- 
ty-seven  and  0^/100  dollars;  on  or  about  Janu- 
ary 1,  1890,  Sallie  J.  Perry  gave  a  note  for  five 
hundred  and  no/100  dollars,  being  payable  on 
January  1,  1801,  a  copy  of  said  note  being  at- 
tached to  complainant's  amended  bill  of  com- 
plaint as  Complainant's  Exhibit  D;  that  said 
note  has  never  been  paid  to  Margaret  S.  Abbott 
(being  the  same  person  as  Margaret  E.  L.  Ab- 
bott) nor  to  Lucy  B.  Abbott  as  her  sole  heir,  or 
to  Lucy  B.  Abbott  as  administratrix  of  the 
estate  of  Margaret  E.  L.  Abbott;  that  on  Janu- 
ary 21,  A.  D.  1890,  Sallie  J.  Perry  paid  two 
thoDsand  and  no/100  dollars  to  be  credited  on 
the  principal  of  the  original  note  and  mortgage 
liercni-sned  on;  that  <m  Janaary  26,  A.  D.  1881, 


Sallie  J.  Perry  paid  one  hundred  and  no/^ot 
dollars  on  account  of  interest  on  original  note 
and  mortgage;  in  February,  1891,  Sallie  J.  Per- 
ry sent  Margaret  E.  L  Abbott  check  for  two 
hundred  seventy-eight  and  no/100  dollars,  which 
said  Margaret  Ei  L.  Abbott  applied  on  the  prin- 
cipal of  five  hundred  and  no/lOO  dollars  note 
given  by  Sallie  J.  Perry  in  1890;  that  on  March 
28,  1892,  Sallie  J.  Perry  paid  to  Margaret  S. 
Abbott  the  sum  of  one  hundred  fifty  and  no/100 
doUars  to  be  applied  on  interest  on  original  note 
and  mortgage,  and  also  made  a  one  hundred  dol- 
lar payment  of  interest  to  said  Margaret  S.  Ab- 
bott in  September,  A.  D.  1883;  that  Sallie  J. 
Perry  on  February  2,  1805,  paid  Lucy  B.  Ab- 
bott for  Margaret  S.  Abbott  one  hundred  and 
Do/lOO  dollars  as  interest  on  said  note  and 
mortgage;  that  Sallie  J.  Perry  paid  fiftr  and 
no/100  doUars  October  8.  A.  D.  1885,  on  ac- 
count of  interest  on  note  and  mortgage. 

"Hiat  since  tbe  last-mentioned  paymcait  made 
by  the  said  Sallie  J.  Perry  on  October  8.  1895, 
as  above  stated,  the  said  Sallie  J.  Perry  has 
made  no  effort  and  has  not  paid  to  Margaret  E. 
L.  Abbott  or  to  said  Lucy  B.  Abbott,  aa  sole 
heir  at  law  of  Margaret  E.  L,  Abbott  or  as  ad- 
ministratrix of  the  estate  of  said  Margaret  E. 
L.  Abbott,  deceased,  or  any  one  for  her,  any  in- 
terest on  the  balance  of  the  principal  of  note 
dated  August  4,  1803,  which  same  is  secured 
by  the  mortgage  herein  sought  to  be  foreclosed, 
or  any  interest  on  tbe  balance  of  the  principal 
of  said  note  of  January  1,  1800,  given  as  pay- 
ment of  interest  on  the  interest  due  on  said 
original  note  and  mortgage  of  August  4,  1883. 
But  the  said  Sallie  J.  Perry  has  from  time  to 
time,  in  writing,  by  letters  and  notes,  and  in 
person,  Dromised  to  pay  'to  the  said  Ixicy  B. 
Abbott  the  said  notes  and  mortgage,  and  said 
Sallie  J.  Perry  has  admitted  by  said  letters 
that  she  owed  Uie  balance  due  on  said  notes  and 
mortgage  and  would  sell  her  property  or  part 
thereof  and  pay  the  said  notes  and  mortgage, 
and  the  said  Imcj  B.  Abbott,  relying  on  her  as- 
surances, from  time  to  time,  and  thinking  be- 
fore said  Sallie  J.  Perry  died  that  she  was  with- 
out funds,  but  had  land  sufficient  to  pay  said 
debt,  as  represented  by  the  said  note  and  mort- 
gage, permitted  her,  the  said  SalUe  J.  Perry, 
to  continue  without  payment  of  interest  or  the 
principal  sum  of  said  note  and  mortgage  dated 
August  4,  A.  D.  1883,  except  as  hereinabove 
stated  and  also  of  the  note  for  five  hundred  and 
no/100  dollars,  except  as  hereinabove  stated. 
That  said  Sallie  J.  Perry  at  divers  times  and 
up  to  and  until  her  death  on  the  22d  day  of 
February,  A.  D.  1911,  admitted  by  letters  in 
writing  that  she  owed  the  said  Lucy  B.  Abbott 
tbe  balance  on  the  notes  and  mortgage  and  the 
unpaid  interest  thereon,  and  did  frequently  say 
that  she  recognized  that  the  debt  was  an  honest 
debt,  and  that  she  would  pay  it  before  she  died 
or  leave  sufficient  funds  of  hers  to  pay  same  up- 
on her  death,  but  she  never  paid  said  amount 
to  Lucy  B.  Abbott,  or  any  one  for  her. 

"Your  oratrix  further  shows  unto  ^oor  honor 
that  she,  said  Sallie  J.  Perry,  has  failed  to  pay 
said  amount  of  note  and  mortgage,  and  that 
Lucy  B,  Abbott,  through  her  attorney  E.  N. 
Calhoun,  filed  a  copy  of  said  note  and  mortgage 
with  said  William  B.  Phifer  as  the  executor  of 
the  last  will  and  testament  of  Sallie  J.  Perry, 
deceased,  and  with  the  county  judge  of  Alachua 
county,  Florida,  and  that  the  said  executor,  W. 
B.  Phifer,  and  W.  B.  Phifer,  individually  as  tbe 
sole  legatee  and  heir  to  said  Sallie  J.  Perry, 
deceased,  refused  to  pay  the  said  note  and  mort- 
gage or  any  part  thereof. 

"That  Sallie  J.  Perry,  on  the  22d  day  of  Feb- 
ruary, A.  D.  1912,  died  at  or  near  Bochelle,  in 
tbe  county  of  Alachua,  state  of  Florida,  and 
left  a  last  will  and  testament,  proof  of  which 
said  last  wUl  and  testam^t  was  duly  made  on 
tbe  24th  du  of  Fbbmaty,  A.  D.  1812,  and  le- 
GWded  in  tna  pnblle  neoMs  ct  Alaehna  oomi^ 
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ty,  Florida,  by  the  county  Judge  of  said  county 
on  the  27th  day  of  February  A.  D.  1912,  and 
in  said  will  Baid  RalUe  J.  Perry  devised  and  be* 
queathed  unto  William  B.  Phifer.  all  of  her 
property  real,  i>erBonal  or  mix^,  and  in  said 
will  nominated  said  William  B,  Phifer  as  the 
Role  executor  of  aaid  will,  and  that  said  Wil- 
liam B.  Phifer  entered  into  immediate  possea- 
sioD  of  said  property. 

rrhat  the  said  Martha  P.  Perry,  SalUe  3. 
Perry  and  W.  B.  Phifer,  individually  and  as 
executor  under  the  will  of  SalUe  J.  Perry,  have 
not  paid  the  said  principal  sum  of  three  thou- 
sand Sve  hundred  and  no/100  dollars,  except 
as  above  set  forth,  and  there  remains  due  and 
owing  and  nnpaid  to  your  oratrlx  on  said  prin- 
cipal sum  one  thousand  five  hundred  and 
no/100  dollars :  the  balance  of  the  five  hundred 
and  no/100  dollars  note  1ms  the  two  hundred 
seventh-eight  and  no/100  dollars  credited  there- 
on, said  balance  being  two  hundred  twenty-two 
and  no/100  dollars,  and  there  remains  due  and 
unpaid  to  your  oratrlx  the  sum  of  two  thou- 
sand nine  hundred  and  noAOO  dollars  as  inter- 
est on  the  balance  of  the  prindpsl  of  the  orig- 
inal note;  That  although  said  amounts  have 
long  since  become  due,  by  means  whereof  the 
said  mortgaged  propert?  has  become  forfeited, 
subject  nererthelesa  to  uie  redemption  In  equity 
by  the  legal  representatives  of  said  Martha  P. 
Perry,  deceased^  said  Sallle  J.  Perry,  deceased, 
and  of  their  heirs  and  assigns. 

"Tour  oratrix  farthw  shows  unto  your  honor 
that  the  said  SsUie  J.  Perry  did  by  warranty 
deed  for  the  month  of  November,  A.  D.  1888, 
sdl  and  convey  to  one  A.  B.  Zetrouer  the  north- 
west quarter  of  the  northwest  quarter  of  sec- 
tion thirty-two,  in  tovnisfaip  ten  (10)  south,  of 
range  twenty-one  (21)  east,  which  said  land  is 
aubject  to  the  mortgage  of  August  4,  1883. 
Said  deed  to  said  Zetrouer  is  of  record  in  the 
public  records  of  Alachua  county,  state  of  Flor- 
ida, in  Deed  Book  SO,  page  255,  filed  and  re- 
corded 11—7—1890,  11—11—1899.  and  your 
oratrix  says  that  said  Zetrouer  has  never  paid 
to  her  or  to  any  one  for  her  any  of  the  interest 
or  principal  on  said  note  or  mortgage. 

"And  your  oratrix  further  shows  tiiat  Sallte 
J.  Perry,  deceased,  and  one  J.  R.  Zetrouer,  did 
by  a  writing  recorded  in  the  public  records  of 
Alachua  county,  Florida,  in  MiscellaneouB  Boob 
2,  at  page  16,  filed  and  recorded  12—17—1903, 
convey  timber  on  section  32—10-81  east  to 
Kelly-McDtmald  Lumber  Company,  a  corpora- 
tion under  the  laws  of  the  state  of  Florida, 
which  said  conveyance  was  made  subsequent  to 
the  execution  of  the  mort^ige  and  note  of  Au- 
gust 4.  A,  D.  1883,  and  is  subject  to  the  lien 
thereol 

"And  your  oratrix  further  shows  that  one 
E.  G.  Brown  of  Alachua  county,  a  defendant 
herein,  made  and  executed  a  lease  to  one  J.  W. 
Crosb^,  of  Marion  county,  Enorida,  which  said 
lease  is  recorded  in  the  public  records  of  Ala- 
chua county,  Elorida,  and  which  said  lease  is 
incorporated  in  a  warranty  deed  from  E.  Q. 
Brown  to  J.  W.  Grtmhy,  and  is  recorded  in 
Book  Gl,  page  883,  of  the  public  records  of 
Alachua  county,  Florida,  filed  for  record  Mardi 
1,  1900,  and  recorded  on  March  24,  1900 ;  the 
lands  attempted  to  l>e  sold  and  leased  in  said 
instrument  of  section  thirty-two,  township  ten, 
township  twenty-one  east,  which  said  instru- 
ment was  made  subject  to  the  mortgage  and 
note  of  August  4,  A.  D.  1883,  and  subject  to 
lien  thereof. 

"And  your  oratrix  further  shows  that  Sallie 
J.  Per^  did  by  a  written  turpentine  lease  re- 
corded in  the  public  records  of  Alachua  county, 
Florida,  in  Miscellaneous  Book  2.  at  age  2S0, 
filed  and  recorded  by  the  clerk  of  the  circnit 
court  of  said  county  6—20—1905,  7—25—1905. 
convey  by  lease  section  thirty-two  (32),  town- 
ship ten  (10)8oath  of  range  twenty-one  (21)  east, 
to  Arthur  wlllianui  of  Uari<m  county,  Florida, 


J.  D.  Pope  of  Marion  county,  Florida,  and 
James  Holder,  of  Citrus  county,  Florida,  part- 
ners doing  business  under  the  firm  name  and 
style  of  J.  D.  Pope  &  Co.,  which  said  instrument 
was  made  subsequent  to  the  execution  of  the 
mortgage  and  note  dated  August  4,  1883,  and  Is 
subject  to  the  lien  thereof. 

"And  your  oratrix  further  shows  that  Arthur 
Williams  and  J.  L.  Euight,  Iwth  of  Marion  coun- 
ty, Florida,  partners  doing  business  under  the 
firm  name  and  style  as  Williams  &  Knight,  claim 
to  have  interest  in.  the  land  sought  to  be  fore- 
closed herein,  which  said  interest  ii  to  your 
oratrix  unknown.  But  your  oratrix  says  that 
whatever  said  Interest  may  be  that  the  same  has 
accrued  since  the  execution  of  the  note  and 
mortgage  dated  August  4,  A.  D.  1883,  and  is 
subject  to  the  lien  thereof. 

"Forasmuch,  therefore,  as  your  oratrix  is 
without  remedy  in  the  premises,  save  in  a  court 
of  equity,  and  to  the  end  that  the  defendant  to 
this  bill  may  he  required  to  make  full  and  direct 
answer  to  same,  but  not  under  oath,  the  answer 
under  oath  being  hereby  specifically  waived,  and 
that  an  account  may  be  taken  of  what  Is  due 
your  oratrix  on  the  princiiul  and  for  Interest  on 
said  note  and  mortgage,  and  the  cost,  charges 
and  expense  of  this  suiL  That  the  defendants 
William  B.  Phifer,  individually,  and  William  B. 
Phifer,  as  the  executor  of  the  last  will  and  tes- 
tament of  Sallte  J.  Perry,  deceased,  and  A.  B. 
Zetrouer  may  be  decreed  to  pay  your  oratrix  the 
amount  due  on  the  prindpal  and  interest  on  said 
note  and  mortgage  aptxi  the  taking  of  said  ac- 
count, together  with  the  taxes,  insurance,  costs, 
charges  and  expenses  of  this  suit,  including 
reasonable  attorney's  fees,  by  a  riiort  day  to  be 
fixed  by  this  court;  that  in  default  of  such  pay- 
ment the  mortgaged  premises  may  be  sold  as  the 
court  may  direct  to  satisty  sucii  debt  and  costs, 
and  that  In  case  of  such  sale  the  said  defendants 
William  B.  Phifer,  individually,  and  William  B. 
Phifer,  as  the  executor  of  the  last  will  and  tes- 
tament of  Sallie  J.  Perry,  deceased,  and  A.  B. 
Zetrouer,  J.  R.  Zetrouer,  E.  Q.  Brown,  J.  W. 
Crosby,  Kelly-McDonald  Lumber  Company,  a 
corporation  under  the  laws  of  the  state  of  E^ori- 
da,  J.  D.  Pope,  Arthur  Williams  and  James 
Holder,  copartners  doing  business  under  the  firm 
name  as  J.  D.  Pope  &  Co.,  and  Arthur  Williams 
and  L.  J.  Knight,  partners  doing  business  under 
the  firm  name  and  style  as  WiUiama  &  Knight, 
defendants,  and  all  persons  claiming  by,  through 
or  under  them  subsequent  to  the  execution  of 
this  mortgage  sought  to  be  foreclosed,  and  all 
other  persons,  although  not  parties  to  this  suit, 
who  may  have  any  liens  by  judgment  or  decree 
subsequent  to  the  mortgage  held  by  your  oratrix, 
may  be  barred  and  foreclosed  of  all  right  or  eq- 
uity of  redemption,  and  daim.  of.  In  and  to  said 
mortgaged  premises  and  every  part  and  parcel 
thereof  with  the  appurtenances;  that  a  special 
master  may  be  appointed  to  find  and  take  an 
amount  due  your  oratrix  as  prindpal  and  in- 
terest on  the  note  and  nkortgage  aforesaid  and 
the  costs,  charges  and  expenses  of  this  suit,  in- 
cluding reasonable  attorneys'  fees,  and  that 
your  oratrix  may  have  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  ease 
may  nqnire." 

Then  foUows  the  iwayor  for  prooeos.  We 
do  not  copy  the  exhibits  attached  to  tba  Ml. 

To  the  bill  aa  finally  amended,  WllUam  B. 
PhUCrar,  IndlTldnally  and  aa  ezecntort  Inters 

posed  the  following  demurrer: 

"This  defendant  by  protestation  not  confessing 
any  or  all  of  the  matters  and  things  of  the  com- 
plainant's amended  blU  of  complaint  contained 
to  be  true  in  such  manner  and  form  as  tht 
same  is  therein  set  forth  and  contained,  doth  de- 
mur to  said  bill  and  for  causes  of  demurm 
showeth: 

"(1)  It  appears  from  the  bill  that  Martha  P. 
Perry  conveyed  t^e  property  emtH>aced  in 
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Diorttra^  to  Sallie  X  Perrr  on  tht  5th  of  Jan- 
uary, 1886;  and  that  Sallie  J.  Peny  haa  held 
the  property  for  more  than  twenty  (20)  years 
aince  the  maturity  of  the  note  and  mortgage  sued 
npon  under  claim  and  color  of  title. 

"(SO  The  note  and  mortgage  saed'npon  appear- 
ing from  the  allegatloni  ta  complainanl^B  amend- 
ed bin  to  have  matured  more  than  twenty  (20) 
^ears  before  the  Sling  of  the  said  amended  bill 
in  this  case,  both  the  mortgage  and  note  are 
barred  by  the  Btatate  of  limitationa. 

**(8>  Because  It  appears  In-  and  by  the  allega- 
tions of  complainanrB  bill  that  Martha  P.  Perry, 
the  mortgagor,  has  been  dead  more  than  ten  (10) 
years  before  the  conmiencement  of  thia  suit  and 
the  filing  of  tills  bill,  and  no  proceedings  were 
had  or  taJren  herein  within  ten  (10)  years  after 
the  death  of  said  Martha  P.  Perry. 

"(4)  Because  this  is  a  stale  demand,  and  not 
enforceable  in  a  court  of  equity. 

"(6)  It  does  not  appear  in  and  by  the  allega- 
tions of  complainant's  bill  that  thore  was  any 
waiver  of  the  statute  of  limitations,  either  on 
the  part  of  Martha  P.  Perry  or  on  the  part  of 
Salbe  J.  Perry,  as  would  revive  the  right  of  ac- 
tion against  Sallie  J.  Perry,  or  the  defendant  as 
the  le^  representative  of  the  estate  ot  Sallie  J. 
PeiTT,  or  as  the  devisee  under  the  will  trf  Sallie 
J.  Perry. 

"(8)  Complainant  does  not  set  forth  or  allege 
a  new  promise  in  writing,  either  on  the  part  of 
Martha  P.  Perry  or  Sallie  J,  Perry,  as  would  re- 
vive the  cause  of  action  against  the  wtate  of 
Sallie  J.  Perry,  deceased,  or  the  devisee  onder 
her  will. 

"(7)  (Complainant  scfeks  to  recover  from  this 
defendant  for  a  promissory  note  given  on  Janu- 
ary 1,  1890,  that  matured  January  1,  1891, 
which  appears  upon  the  face  of  the  bill  to  bave 
been  given  as  an  independent  payment  on  the 
mortgage  sued  upon,  and  there  is  no  provision  in 
the  mortgage  for  the  securing  of  said  five  hun- 
dred ($S00.00)  dollars;  but  under  the  law  the 
taking  of  said  note  by  the  mortgagee  was  a  pay- 
ment and  discharge  of  that  amount  of  money  so 
far  as  the  lien  of  the  mortgage  was  concerned,  , 

"Wherefore,  for  divers  other  good  causes  of  de- 
murrer appearing  in  the  said  amended  bill  of 
complaint,  the  defendant  doth  demur  thereto, 
and  humbly  demands  the  judgment  of  this  court 
whether  he  should  be  compelled  to  make  any 
other  or  further  answer  to  said  bill,  and  prays 
to  be  hence  dismissed  with  bis  costs  and  charge 
es  in  this  bebalf  most  wrongfully  sustained." 

TbSa  donurrer  was  OTerrnled,  from  wbich 
interlocntozy  order  Pblfier,  both  Individually 
and  M  executor,  has  entered  hla  appeal. 

Hampton  &  Hampton,  of  Gainesville,  for 
appellant  B.  Noble  C!aUionn  and  David  B. 
Dunham,  both  of  St  Auffostlne,  for  appel- 
lee 

SHAOKLBFOBD,  J.  (after  statlDg  the 
facts  as  above).  [1 , 2]  This  Is  the  third  ap- 
peal whidi  has  come  to  this  court  In  this 
ease,  all  of  the  appeals  being  from  interlocu- 
tory orders.  Upon  the  first  appeal  (Phlfer 
V.  Abbott,  68  Fla.  10,  «6  South.  880),  the  only 
ptAxkta  decided  were  that: 

**Upon  the  death  of  the  mortgagee,  his  or  her 
executor  or  administrator  Is  the  proper  party 
complainant  to  enforce  the  mortgage  lien  upon 
real  estate. 

"In  a  suit  to  enforce  a  morteage  lien  npon 
real  estate,  an  allegation  that  the  complainant 
is  the  sole  heir  of  the  deceased  mortgagee,  and 
that  upon  the  death  of  the  mortgagee  the  com- 
p]aiD^nt  as  sole  heir  of  the  mortgagee  'went  into 
possesion  ot  all  the  property  left  by  her  moth- 
er' is  not  sufficient  to  show  a  right  of  the  com- 
plainant to  maintain  the  suit." 


Upon  the  second  appeal  (Phlfier  t.  Abtx^ 
69  Fla.  162,  67  Sooth.  917),  the  only  point  de- 
cided was  that: 

"An  amendment  stating  that  a  complainant 
sues  technically  in  a  representatiTe  capacity 
and  not  individually  In  the  same  cause  of  ae- 
tion  does  not  make  a  new  snit  or  cause  of  ae- 
tion,  particularly  when  the  complainant  Is  tihe 
sole  party  in  interest  and  the  suit,  is  hroosfat 
for  her  sole  benefit." 

Tbls  being  true,  the  principle  known  as  the 
law  of  the  case  will  prove  of  practically  no 
assistance  to  us.  As  we  held  In  Florida  VSast 
Coast  By.  Oo.  v.  Qelger.  66  Fla.  582,  64  South. 
238: 

"AU  the  points  adjudicated  by  an  an>dlate 
court  npon  a  writ  of  error  or  an  appeal  become 
the  law  of  the  case,  and  are  no  longa:  otien 
for  discussion  or  consideration.  •  •  •  That 
the  principle  has  no  applicability  to  and  is  not 
decisive  of  points  presented  upon  a  second  writ 
of  error  tliat  were  not  presented  upon  the  lor- 
mer  writ  of  error,  and  consequently  were  not 
before  the  appelate  court  for  adjudtca^ 
tion.    ♦   •    •  *^  ^ 

"A  judgment  ot  reversal  is  not  necessarily  an 
adjudicauon  1^  the  appellate  court  ot  any  oth- 
er than  the  questions  in  tenns  diaenssed  uid 
dded." 

[a]  The  pdnt  now  presented  for  detemdna- 
tion  is  as  to  whether  or  not  the  court  erred 
In  overrnlliw  ilie  demurrer  on  any  of  the 
grounds  thereof  which  was  Interposed  to  the 
UU  of  complaint  as  flnaUy  amended.  We 
have  coEded  such  biU  and  demurrer  In  the 
foregoing  statement  in  order  that  we  ml^it 
have  the  same  fully  before  us,  and  thereby 
enable  ua  to  make  this  opinion  the  mora 
readily  intelligible. 

It  will  be  observed  that  the  ault  !■ 
brought  against  the  l^al  represoitatlveB  et 
Martha  P.  Peny,  deceased,  the  mortgagor, 
and  no  deficiency  decree  Is  soieht  against 
her  estate.  As  we  held  in  Hlnson  t.  Qam- 
mon,  SL  Fla.  041,  64  South.  874,  Ann.  Caa. 
19m.  83: 

"When  mwtgagors  have  conveyed  all  their 
rights  and  interests  in  the  mortgaged  property 
to  other  parties,  such  mortgagors  are  not  neces- 
sary parties  to  a  suit  to  foreclose  the  mortgage." 

In  the  opinion  we  quoted  with  approval  the 
following  excerpt  fron  2  Jones  on  Mortgages 
(6th  Bd.)  S  1404; 

"The  mortgagor,  aiter  he  has  conveyed  the 
whole  of  the  premises  mortgaged  is  not  a  neces- 
sary party  to  the  suit  (foreclosure);  nor  Indeed 
Is  he  a  proper  party,  unless  a  personal  judg- 
ment for  any  deficiency  there  may  be,  after  ap- 
glyin^  the  prc^rty  to  the  debt.  Is  sooght  against 

It  Is  distinctly  aUeged  hi  the  bUl  that  Mar- 
tha P.  Perry  conveyed  the  mortgaged  lands 
by  quitclaim  deed  to  Sallie  J.  Perry  <m  the 
5th  day  of  January,  1886.  As  the  complain- 
ant in  tbls  suit  Is  not  seeking  any  recovery 
or  relief  against  the  estate  of  Martha  P.  Per- 
ry, deceased,  paragraph  2  of  section  1715  of 
the  General  Statutes  of  1906,  npon  whidi  the 
appellant  relies,  has  no  applicability.  Sudt 
paragraph  reads  as  follows: 

"Aotiotii  Agairut  Repretentatives  of  Deo9- 
dent*.— If  a  peraon  against  whom  a  suit  not  re- 
lating to  land  nay  be  brought,  or  judgment  ez- 
iats,  die,  sudt  siut  diall  not  be  Drought,  not 
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proceeding!  taken  apon  radi  jndcment,  asainst 
iiB  czecatw  or  administratis  after  two  yean 
trom  the  issoance  at  letters  teotamentarr  or  of 
administration.  After  ten  Tears  from  the  death 
of  any  person,  his  estate  shall  not  be  liable  for 
any  of  nis  debts  nnlew  letters  testamentary  or 
«f  administration  shall  have  been  taken  out 
wKhixi  said  ten  yaars." 

As  the  bill  alleges  that  the  mortgage  deed 
was  executed  on  the  4tb  day  of  August,  1883, 
which  was  filed  and  recorded  on  the  same 
day  In  the  public  records  of  Alachna  county, 
and  the  Quitclaim  deed  to  Sallle  J.  Perry  was 
not  executed  until  the  6th  day  of  January. 
1886,  It  follows  as  a  matter  of  law  that  Sal- 
lle J.  Perry  took  the  lands  subject  to  the  lien 
created  thereon  by  the  mortgage.  If  Sallle 
J.  Perry  wished  to  remove  this  Incumbrance 
from  her  title  to  the  lands.  It  became  neces- 
sary for  her  to  i>ay  off  and  discharge  this 
mortgage  lien,  which  she  evidently  realized, 
for  the  bin  alleges  that  she  made  different 
payments  there<Ki  on  divers  dates,  which  are 
spedfled,  the  last  of  such  payments  being  for 
the  sum  of  fOO  on  the  9th  day  of  October, 
1895.  We  must  now  determine  whether  or 
not  the  Btatnte  of  limitations  as  prescribed 
by  paragraph  1  of  section  1726  of  the  General 
Statutes  of  1906,  upon  whldi  the  appellant 
also  relies,  applies.  This  paragraph  reads  as 
follows: 

**Within  Tipmtv  7eor«,— An  action  upon  a 
Jodvment  or  decree  of  a  court  of  record  in  the 
state  ot  Florida,  and  an  action  upm  any  ooo- 
Cract,  obligation,  or  liability  founded  upon  an 
instrument  or  writing  under  seal.'' 

[4]  We  have  held  that  this  paragraph  ap- 
plles  to  a  mortgage  upon  lands,  which  Is  a 
written  Instrument  executed  under  seaL 
Browne  r.  Browne,  17  Fla.  607,  3S  Am.  Rep. 
96,  and  J(»daQ  v.  Sayre,  24  Pla.  1,  8  South. 
-829.  It  Is  conceded  In  the  briefs  of  the  re- 
spective parties  that  this  statutory  jwriod  of 
20  years  from  the  date  of  the  last  payment 
of  $50  had  not  elapsed  when  this  suit  was  In- 
stituted. Did  such  payment  prevent  this 
statute  from  operating  as  a  bar  to  this  suit? 
This  question  must  be  answered  in  the  af- 
firmative. See  2  Jones  on  Mortgages  (7th 
Ed.)  I  1196.  and  the  numerous  authorities 
<dted  In  the  notes.  As  is  stated  In  the  text: 

"A  payment  by  a  purdiaser  from  the  mort- 
gagor la  a  binding  admission  that  the  land  Is 
■abject  to  the  mortgage  and  operates  to  sus- 
pend the  running  of  ue  statute  of  limitations 
against  a  foreclosure  of  die  nunigageu" 

Also  see  UcLane  t.  AlUsoo.  60  Kan.  441» 
06  Pae.  747. 

Neither  do  wa  think  that  tlie  bill  shows 
that  the  complainant  was  guilty  of  sndi  ladi* 
CB  as  to  prevent  the  snccessfnl  maintenance 
of  this  suit.  We  are  also  of  the  opinion  that 
flections  1717  and  2B17  of  the  General  Stat- 
utes ot  1906»  uDoa  which  the  appellant  also 
rellefl,  have  no  andieabUliy.  Sncb  sectlcnis 
read  as  follows: 

'*1717.  Promite  to  Pay  D^U  Barred— Miut 
h€  in  Writing. — Every  acknowledgment  of,  or 

[iromise  to  pay  a  debt  barred  by  the  statute  of 
imitatioDS,  must  be  in  writing  and  signed  by 
the  party  to  be  charged. 
"2517.  OMBk)  Ptomite    to    fay  Aaottsr's 


Debt,  oto.— No  action  shall  be  brought  wherry 
to  charge  any  executor  or  administrator  apon 
any  special  promise  to  answer  or  pay  any  d«bt 
or  damages  out  of  his  own  estate,  or  whereby  to 
charge  uie  defttidant  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage 
of  another  person  or  to  diarge  any  persw  upon 
any  agreement  made  upon  consideration  of  mar- 
riage, or  upon  any  contract  for  the  sale  of  lands, 
tenements  or  hereditaments,  or  of  any  uncer- 
tain interest  In  or  concerning  them,  or  for  any 
lease  thereof  for  a  period  longer*  than  one  year, 
or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
malting  thereof,  unless  the  agreement  or  promisa 
upon  which  such  action  diall  be  brought,  or 
some  note  or  memorandum  thereof,  sbaU  be  in 
writing  and  signed  by  the  par^  to  be  charged 
therewith  or  by  some  other  person  by  him  thnv- 
unto  lawfi^  authrabad." 

Since  the  payment  of  |60  on  the  9th  day 
of  October,  1896,  by  SalUe  J.  Perry  operated 
to  suspend  the  mnnlnc  of  the  statute  ot  llm- 
itatlotts,  as  we  have  jnst  held.  It  becomes  a 
matter  of  no  particular  moment  whether  Sal- 
Ue J.  Perry  did  or  did  not  evw  j^mnlse  In 
vrrltlnc  to  pay  the  amoout  of  indebtedness 
secured  by  the  mortg^e.  It  may  vrell  be,  as 
Is  suggested  by  the  appellee  in  her  brief 
that  sadi  allegations  in  tlie  bill  Ompij  serv- 
ed to  show  why  the  complainant  delayed  so 
long  to  bring  the  suit 

[S,  8]  We  shall  not  discuss  the  effect  of  the 
giving  of  the  promissory  note  for  $500,  as 
that  point  is  not  properly  beton  us  tor  de- 
termlnatlra.  '^pcm  an  ai^ieal  from  an  In- 
terlocutory otAer,  the  court  win  not  consider 
whether  the  prayers  of  the  bill  are  too  broad, 
provided  tmly  it  prays  for  something  that  Is 
pro[>er  and  consequent.**  Tampa  &  Jackson- 
ville By.  Co.  T.  Harrison,  66  Fla.  810,  46 
South.  502,  and  WUllams  v.  Black,  74  South. 
812,  decided  here  at  the  present  term.  As 
we  said  in  L'Bogle  v.  Overstreet,  64  Pla.  839, 
text  361,  60  Sooth.  120: 

"If  an  equity  appears  from  the  allegations  of 
the  Mil  of  complaint,  defects,  if  any,  in  the 
prayer  do  not  render  the  hw  Inanffletant  fbr 
appropriate  zeUef." 

[7]  As  we  also  htdd  to  Johns  r.  Bowden, 
68  Fla.  32,  66  Sonth.  IDS: 

"Though  the  allegatiouB  of  a  hill  of  complaint 
be  abstract  and  general  and  largely  in  the  nature 
of  asserted  condnsions,  yet  If  under  the  alle- 
gations a  caae  eoititling  the  complainant  to  relief 
as  prayed  can  be  made  by  apprt^riate  and  suf- 
ficient evidence,  a  general  demurrer  to  the  bin 
of  onnplaint  Aonld  be  overruled." 

[I]  We  have  fteqnenfly  held; 

"In  passing  upcm  a  demurrer  to  the  whole 
bill  in  a  suit  In  eqnity,  every  presumption  Is 
against  the  biU,  but  It  Is  also  true  that  such  a 
demurrer  oiierates  as  an  admlsaion  that  all  the 
allegations  in  the  bm  which  are  well  pleaded 
are  true,  and  a  demurrer  to  the  whole  biU 
should  be  overruled  if  the  biU  makes  any  case 
for  equitable  relief."  Bolt  v.  HiUman-^ithar^ 
land  Co.,  66  Ha.  801.  47  South.  964. 

It  necessarily  follows  that  the  order  ap- 
pealed from  most  be  affirmed. 

BBOWNB^  a  J.,  end  WHITFnSLD  and 
GLUS,  JJ^  oonev.  TATLOB.  7^  disqnall- 
fled. 
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(Fla. 


(78  Fla.  421) 

BEXLET  T.  HIGH  SPRINGS  BANK. 
(Supreme  Cknirt  of  Florida.  Feb.  21,  1917. 
Rehearing  Deoled  Mairch  2A,  181T.) 

(SvOclut  by  th9  OoVKti.) 

1.  RsroitUATTON  OF  iNaTBUnilTB  4=s»4S(l)— 

Geounos— Mutual  Miotakb. 
Equity  will  reform  a  written  iostrument, 
where  because  of  mutual  mistake  it  does  not 
contain  the  true  agreement  of  the  parde*  only 
where  the  proof  1»  nill  and  satisfaetoiT  aa  to  the 
mistake. 

[Ed.  Note. — For  other  caeeB.  see  Reformation 
of  Instrunienta,  Ont.  Dig.  i  1S7.] 

2.  bxfobuation  of  instbuhehtb  4:s>s6^— 
Pleadinq— Mistake. 

The  aUegBtioDs  of  a  bill  for  the  reformation 
of  an  inatrument  should  be  clear  and  specific 
a*  to  the  mistake  claimed  to  have  been  made 
-b7  the  parties  to  the  instrument. 
-  [Ed.  Note.— For  other  cases,  see  R^rmation 
of  Instruments,  Cent.  Dig.  {  144.] 

Whether  a  mortgage  executed  by  a  married 
woman  jointly  with  her  husband  to  secure  a  debt 
of  the  ]aCter  may  be  reformed  upon  the  testi- 
mony of  her  husband  or  the  creditor,  questioned 
in  view  of  the  provisions  of  section  1,  art.  11, 
of  the  Constitntlou  of  Florida  of  1885. 

4.  Mistakb— Evidence. 

Evidence  examined  and  found  Insufficient 
to  sustain  the  allegations  of  the  bill  aa  to  a  mis' 
take  of  tfae  parties  concerning  the  description 
of  lands  contained  In  a  mortgage. 

Appeal  from  Gtrcnlt  Ck>urt,  Ala<Aua 
Ckninty. 

Suit  by  the  High  Springs  Bank  against 
Mrs.  WiUle  Bexley  and  others  to  reform  a 
mortgage.  From  a  decree  dismissing  the  bill 
as  to  part  of  the  defendants  and  granting 
the  relief  prayed  for  against  defendant  Bex- 
ley,  she  appeals.  So  much  of  decree  appeal- 
ed from  aa  orders  and  deorees  reformation  of 
the  mortgage,  reversed, 

W.  S.  Broome,  <tf  Gainesville,  for  appel- 
lant F.  T.  Bmltb,  of  Alachua,  for  ai^Ilee. 

EEJjIS,  J.  An  appeal  was  taken  by  the 
appellant  from  a  decree  rendered  by  the 
dumcellor  In  tie  suit  of  High  Springs  Bank 
V.  Mrs.  Willie  Bexley  and  others  to  reform 
a  mortgage  In  the  matter  of  the  description 
of  land  and  to  enforce  the  Uen  of  the  mort- 
gage upon  the  lands  as  described  in  the  re- 
formed instrument. 

The  decree  dismissed  tbe  bill  as  to  some 
of  the  defendants,  and  granted  the  relief 
prayed  for  against  Mrs.  Bexley,  who  was  or- 
dered to  pay  the  debt  within  a  certain  time, 
in  default  of  which  the  property  described  In 
the  mortgage  as  reformed  should  be  sold  and 
the  proceeds  of  the  sale  applied  on  the  debt. 

It  is  unnecessary  to  discuss  the  p<dnts 
raised  by  the  pleadings  and  evidence  in  de- 
tail, as  according  to  the  view  which  we  have 
of  the  case  it  shonld  be  determined  upon  the 
single  question  of  whether  there  was  any 
evidence  before  the  chancellor  upon  which  to 
base  a  decree  reforming  the  mortgage  in  the 
matter  of  the  description  of  the  land. 


Tbe  facts  as  we  gather  them  from  tbe  rec- 
ord are  succinctly  as  follows:  In  December, 
1009,  M.  A.  Bexley  owed  the  High  Springs 
Bank  a  sum  of  money,  which  debt  was  evi- 
denced by  his  note  payable  to  the  bank  the 
following  year.  To  secure  that  debt,  M.  A. 
Bexley  and  his  wife,  the  appellant  here,  exe- 
cuted and  delivered  to  the  bank  a  mortgage 
on  "lot  4  In  block  24,  Foster's  addition  to  the 
town  of  High  Springs." 

Now  Mrs.  Wmie  Bexley,  the  wife  of  M.  A. 
Bexley,  was  the  owner  of  the  southwest  cor- 
ner of  that  block,  which  corner  was  known 
as  lot  3.  On  this  lot  No.  8.  In  block  24,  the 
home  of  M.  A.  Bexley  and  his  wife  was  lo- 
cated, and  It  was  the  separate  property  of 
Mrs.  Bexley.  She  did  not  own  lot  4  in  block 
24  at  that  time,  but  acquired  It  about  a  year 
later.  M.  A.  Bexley  died  some  time  before 
May,  1915,  when  the  .bill  in  this  case  was 
filed.  The  mortgage  wag  executed  in  Decem- 
ber, 1909,  and  not  recorded  until  September 
in  tbe  following  year. 

In  this  proceeding  the  bank  contends  that 
there  was  an  error  In  the  description  of  tbe 
land  as  ccmtalned  In  the  mortgage;  that  It 
was  the  Intention  of  the  parties  ;to  mortgage 
lot  No.  3,  the  home  place.  Instead  of  lot  No. 
4,  the  lot  described  in  the  Instmment.  The 
appellant  denied  in  answer  that  sncb  al- 
legation was  true.  . 

[1]  Upon  tbe  mbject  of  Cbe  rafcnmatlon  of 
instruments,  this  coort  haa  said  that,  while 
equity  will  r^oim  a  written  inrtnunent 
where  by  mistake  it  does  not  confaaln  the 
true  agreement  of  the  parties,  it  will  only  do 
so  when  the  mistake  is  plain  and  the  proof 
fuU  and  satl^ctory.  See  Jacobs,  Adm'r,  t. 
Parodi.  60  Fla. '641,  89  South.  833;  Griffin. 
V.  Sodete  Anonyme  La  Eloiidlenne,  63  fila. 
801,  44  South.  S42;  Home  v.  J.  0.  Turner 
CypzesB  Lumber  Co^  55  Fla.  690,  45  Sooth. 
1016;  Prior  t.  Davis,  68  Fla.  610^  50  South. 
635;  Franklin  v.  Jones,  72  Fla.  626. 

[2]  Not  only  were  the  allegations  ot  the 
bill  as  to  the  mistake  of  the  parties  indefi- 
nite and  lacking  in  that  degree  tA  cleanieas 
required  by  the. rule  as  announced  by  this 
court,  but  tbe  pnxtf  was  less  <dear  and  wlud- 
ly  nnsatlsbctoxy.  In  fact,  there  Is  no  evi- 
dence whatever  that  Mrs.  Bexley  ever  In- 
tended to  place  a  mortgage  upon  her  home, 
unless  it  be  the  drcnmstance  that  she  did 
own  lot  8.  and  at  the  time  tbe  mortgage  was 
executed  did  not  own  lot  4.  and  that  she  did 
sign  the  mortgage. 

[3]  The  debt  was  that  of  her  husband ;  tbe 
pr(^rty,  lot  3,  the  home,  was  her  separate 
property. 

Section  1,  art.  11,  of  the  ConstitutI(m  of 
Florida  of  1885,  provides  that  a  married  wo- 
man's separate  property  shall  not  be  liable 
for  the  debts  of  her  husband  without  her 
consent  given  by  S(»ne  Instrument  in  writing 
executed  according  to  the  law  respecting  con- 
veyances  by  married  women.    See  Ockla- 
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-waha  Hirer  Farms  Co.  v.  Young  et  al.,  74 
South.  644,  decided  at  tbls  term. 

If  ao  Instrnment  of  this  character  may  be 
leformed  at  all,  In  the  absence  of  some  writ- 
ing showing  the  mistake  of  the  parties,  exe- 
cuted by  the  married  woman  with  the  same 
formalities  required  by  law  for  the  execution 
of  conveyances  by  her,  it  to  of  great  Impor- 
tance that  the  proof  of  the  mistake  should  be 
full,  clear,  and  satisfactory  Co  the  degree  of 
moral  certainty.  Otherwise,  a  married  wo- 
man's separate  property  may  be  subjected  to 
the  paymeht  of  her  husband's  debt,  upon  the 
statements  of  her  husband  that  It  was  so  In- 
tended,, or  upon  the  oral  declarations  of  a 
creditor  seeking  to  recover  his  money,  and 
thus  may  be  accomplished  an  end  by  a  means 
which  the  Constitution  forbids. 

[4]  The  evidence  that  Mrs.  Bexley  Intended 
to  mortgage  her  home  to  secure  the  debt  of 
her  husband  is  not  full,  nor  Is  It  clear ;  but 
is  on  the  contrary  meager,  indefinite,  vague, 
and  wholly  unsatisfactory.  Being  ot  this 
opinion,  we  think  that  so  much  of  the  decree 
Jippealed  from  as  orders  and  decrees  a  refor- 
mation of  the  instrument  should  be  reversed, 
.and  it  Is  so  ordered. 

BBOWNE,  C,  J.,  and  TATIX)It,  SHACK- 
UEFOBD,  and  WBITFIBLD,  JJ.,  concur. 

■dlfla.  4Ma  — ^ 
WILUS  at  bL  T.  SPSCIAL  BOAD  AND 
BBIDQB  DIST.  NO.  2,  OSOBOLA 
OOUNTT. 

<Sn^«me  Ooort  of  Flwida.  Fdh  2S,  1817.) 

(SyUdbut  Jty  ih«  Court.) 

1.  AonoH  «s>85— Statutokt  RmaDT— Ex- 

CLtTSIVENBSS. 

Action  taken  pntaoant  to  a  statute  must  ac- 
■cord  with  the  provisions  of  Uie  statute,  and 
must  not  couflfat  with  the  requirements  of 
-orgauic  law. 

[£:d.  Note.— For  other  casos,  see  Action,  Oeut. 
Dfg.  H  27S-2M.] 

2.  Statutbb  «ss»181<1>-Coitbtsttctzoh  —  IH- 

TBHT. 

The  intent  of  a  statute  Is  the  gist  of  the 
enactment,  and  a  material  disregard  of  the 
statutory  Intent  is  a  violation  of  the  BUbstonce 
■ot  the  enactment. 

[Bd.  Note.—For  other  cases,  see  Statntes, 
Cent.  Dig.  S  ] 

3.  Taiatiom  «=»2&— Tamho  Distmoi^tat- 

TJTE— RBVI«W. 
Where  a  statute  merely  authoriEes  the 
formation  of  a  taring  district  through  action 
taken  by  persons  or  officials,  the  stataton  In- 
tent shonld  be  observed  in  substance,  and  the 
legality  and  reasonablen^  of  the  action  taken 
under  the  statate  are  subject  to  Judicial  review. 

[Ed.  Note.~-For  other  cases,  see  Taxation, 
-Cent  Dig.  f  60.] 

4.  Taxation  ^=>28— Taxiho  Powbb  —■  Stat- 
ute. 

A  statute  does  not  contemplate  an  nnrea- 
-Mmable  exercise  of  authority  conferred  by  it, 
particularly  when  the  taxing  power  and  ma- 
terial property  and  personal  rignts  are  involved. 

[EM.  Note.— For  otlier  cases,  see  Taxation, 
■Outt  Dig.  i  60.] 


5.  HlOHWATS  «=>90— BOAD  Distbici^-Objbct 
or  FOBHATIOIf. 

A  purpose  of  the  statute  authorizing  special 
road  and  bridge  districts  to  be  formed  in  conn- 
ties  is  to  avoid  unfair  tax  burdens  upon  per- 
sons and  property  so  remote  from  roads  con- 
structed by  general  county  taxation  as  to  re- 
ceive no  advantage  therefrom  commenstirate  to 
their  tax  contribatlons  for  sudi  purposes. 

[Ed.  Note.—For  otb»  cases,  see  Highways* 
Cent  Dig.  SS  301,  302.] 

6.  HlOHWATB  «S»00-BOAD  DX0ISXO»-8tAT- 
UTE. 

The  statute  authorizing  the  formation  ot 
special  road  and  bridge  districts  in  a  county 
contemplates  the  formation  of  districts  with 
some  fair  reference  to  tlie  advantages  accruing 
therefrom  to  the  persons  and  property  bearing 
the  tsx  burdens  assumed  for  the  construction 
and  maintenance  of  such  roads  and  bridges. 

[Ed.  Note.— F4«  oth«  casM,  see  Highways. 
Cent  Dig.  H  301,  802.] 

Anteal  tram  Olrcnlt  Court,  Osceola  Conn- 
ty ;  J.  W.  Fertdns,  Judge. 

Statatory  proceedings  by  Spedal  Hoad  and 
Bridge  District  Na  2,  Osceola  County,  Flori- 
da, to  validate  bonds  proposed  to  be  lasoed 
by  the  district,  in  whicb  Bobert  30.  WUlto 
and  others,  taxpayers,  intenrened,  and  ob- 
jected to  the  validation.  Fnna  on  ordn-vall- 
dating  the  bonds,  tiie  Interroms  appeal 
Order  reversed. 

Johnston  &  Garrett,  of  Kisslmmee,  and  W. 
H.  Baker  and  E.  J.  L'Bngle,  both  of  Jackscm- 
vllle.  for  appellants.  John  8.  Cadel,  of  Kis- 
rtmmee,  and  Maas^  h  Warlow,  of  Orlando, 
tor  appellee; 

WHITFIBLD,  J.  statutory  proceedings 
were  brought  to  validate  bonds  proposed  to 
be  Issued  by  ^dal  road  and  bridge  district 
No.  2  in  Osceola  county.  Certain  taxpayers 
intervened  with  objections  to  the  validation. 
The  court  ordered  a  validation,  and  the  In- 
terveners appealed  parsnant  to  the  statute. 
Chapter  6868,  Acts  of  1915.  Among  the 
grounds  of  objection  to  validation  that  were 
presented  by  the  intervening  taxpayers  Is 
one  that  the  petition  on  which  the  special 
road  and  bridge  district  was  formed  and  all 
the  proceedings  thereunder  are  "contrary  to 
the  Intent,  meaning,  and  spirit  of  the. said 
spedai  road  and  bridge  act  as  herein  stat- 
ed"; numerous  spedflcationB  t>eing  mad& 
The  act  is  chapter  6206,  Act^  of  1911,  as 
amended  by  chapter  6879,  Acts  of  1915. 

An  assignment  of  error  Is  that  the  court 
erred  in  finding  and  holding  that  special  road 
and  bridge  district  No.  2  to  soxix.  a  dlstricct 
as  to  provided  tor  and  intended  to  be  estab- 
lished by  the  statute.  As  a  basto  toe  argu- 
ment under  thto  assignment,  it  to  stated  by 
counsel  for  appellants: 

"That  the  spirit  of  the  special  road  and 
bridge  act  was  to  provide  for  the  construction, 
repair,  and  maintenance  of  roads  and  bridges 
of  a  permanent  nature  in  a  contiguous  and 
homogeneous  territory  on  the  initiation  of  the 
electors  who  are  freeholders  residing  in  such 
territory  for  their  own  benefit  primarily  snd 
at  their  own  costa;  and  the  spirit  of  the  act 
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te  violated  hy  am  attempt  to  graft  on  the  tnrf- 
torj  ao  benefited  a  vaat  area  witb  null  Tottng 
population  and  defenselesB." 

The  proposition  Is  to  Issue  $250,000  of  dis- 
trict b<mds,  and  to  spend  $^,000  In  con- 
atmctlng  less  than  80  miles  of  road  with 
brl<^  and  a  few  miles  with  dirt,  day,  or 
marl  In  the  northern  end  of  the  district  that 
is  perhaps  80  miles  or  more  in  length,  and 
the  remaining  $60,000  In  coQStmctlng  or  Im- 
proving much  more  than  twice  as  many  miles 
of  road  with  dirt,  clay,  or  marl  In  other  por- 
tions of  the  district  very  remote  from  the 
section  In  which  fonr-fifOu  of  the  common 
fund  is  to  be  used. 

[1]  Action  taken  pursuant  to  a  statute 
must  accord  with  the  provisions  of  the  stat- 
ute, and  must  not  conflict  with  the  require- 
ments of  organic  law.  See  State  ex  rel. 
Railroad  Gom'rs  t.  Florida  Bast  Ck>ast  R. 
Co.,  60  Fla.  16S,  182,  67  South.  006;  State 
ex  rel.  Railroad  Com'rs  t.  Louisville  &  N.  R. 
Ca  ec  aL,  62  Fla.  315.  57  South.  175. 

[2]  The  intent  ot  a  statute  Is  the  gist  of 
the  enactment,  and  a  material  dlK^card  of 
the  statutory  intent  Is  a  violation  of  the  sab- 
stance  of  the  enactment.  Axtell  v.  Smedley 
&  Rodgers  Hdw.  Co..  69  Fla.  430,  52  South. 
710;  Carry  et  aL  t.  T<ehman,  65  Fla.  847, 47 
South.  18. 

CI.  4]  Where  a  dlatrlct  or  other  nibdivlaton 
to  cmsUtute  a  unit  tot  taxation  Is  formed  by 
direct  legislative  oiactment,  the  ruuHmable- 
ness  of  the  statate  la  ordinarily  not  a  8al>- 
Ject  of  jndidal  istq^Oxs.  Bot  whore  a  stat- 
ute merely  authorizes  the  formation  of  a 
taxing  district  through  acOon  taken  per- 
Bom  or  offlclala,  the  atatotory  intent  shoold 
be  observed  in  substance,  and  the  legality 
and  reasonaUeness  of  the  action  taken  un- 
der the  statute  are  sobject  to  jodldal  review. 
A  statute  does  not  oontenqilate  an  unreaKm- 
able  ezerdsa  at  authority  conferred  by  It, 
partlcnlarly  wbai  the  taxing  power  and  ma- 
terial  property  and  personal  rights  are  In- 
Ttdved.  A  statute  ccnnplete  In  Itself  may  au- 
thorize the  d^XLlla  of  Its  execution  to  be 
foimnlated  by  spedfled  persons  or  offlceis, 
within  the  limits  fixed  In  the  statute.  But  an 
arbitrary  ezerdae  of  authority  conferred  is 
not  c<mt^plated  and  may  be  prevented  or 
redressed  In  due  course  of  law.  Unreason- 
able action  taken  under  color  of  authority 
ttiat  materially  affects  substantial  rights  of 
persons  Is  contrary  to  the  principles  upon 
which  our  system  of  govenunent  Is  founded. 

[S,  6]  A  purpose  of  the  statute  authorizing 
special  road  and  bridge  districts  to  be  formed 
in  counties  is  to  avoid  unfair  tax  burdens 
upon  persons  and  property  ao  remote  from 
roads  constructed     general  county  taxation 


as  to  receive  no  advantage  therefrom  com- 
mensurate to  their  tax  contribati<ms  for  such 
purposes.  In  this  view,  the  statute  contem- 
plates the  formation  of  districts  with  some 
ft-ir  reference  to  the  advantages  accruing 
therefrom  to  the  persons  and  property  bear- 
ing the  tax  burdens  assumed  for  the  con- 
struction and  maintenance  of  such  roads  and 
bridges.  Of  course,  considerable  latitude  was 
contemplated  aitd  should  be  allowed  in  form- 
ing districts  to  meet  the  varying  situations 
that  may  arise;  but  an  arbitrary  inclusion 
of  large  areas  of  territory  In  a  district  for 
purposes  of  special  taxation,  when  such  ter- 
ritory Is  very  remote  and  perhaps  disconnect- 
ed from  the  location  of  roads  on  which  the 
greater  part  of  the  bond  money  is  to  l)e  ex- 
pended, so  as  to  unreasonably  and  arbitrarily 
impose  taxes  upon  property  and  persons,  Is 
clearly  a  violation  of  the  intent  and  purpose 
of  the  statute;  and  relief  against  such  arbi- 
trary action  taken  under  the  statute  may  be 
tiad  in  the  courts  by  due  course  of  procedure. 
Similar  principles  and  limitaticms  control  ac- 
tion taken  in  locating  roads,  In  the  character 
of  the  roads  constructed,  and  In  expendi- 
tures made  under  the  statute. 

In  this  case  it  appears  that  the  greater  part 
of  the  territory  Included  In  qiecial  road  and 
bridge  district  No.  2,  Osceola  county,  Tltu,  Is 
a  score  and  more  miles  away  from,  and  oily 
remotely  connected  with,  the  more  populous 
portion  of  the  district  which  covers  relative 
only  a  fractional  part  of  the  torltoiy,  but 
in  which  relatlvdy  small  territory  nearly  all 
the  brad  mmugr  Is  to  be  ^eat  on  a  very 
small  pOTtlon  at  th«  loads  oontonplated* 
while  the  large  area  will  receive  a  fractlosi 
only  of  the  expenditures  and  the  advantages 
to  accrue  thoefran.  It  Is  no  answer  to  say 
that  a  maj(^^  of  the  votraa  In  the  district 
have  approved  the  action  taken,  since  the 
electors  could  only  approve  or  reject  the  pro- 
posal as  made  by  the  petition  and  the  acdoa 
taken  thereuL  The  petltloa  snggests  the  ter- 
ritory to  be  included,  tlie  roads  to  be  ccn- 
structed,  and  the  fands  to  be  raised;  and 
the  territwy  Included  may  designedly  or 
otherwise  contain  a  majori^  of  electors  to 
approve  the  pn^sal,  leaving  the  minority 
remediless  if  the  courts  do  not  redress 
wrongs  that  may  result  from  an  improper  use 
made  of  the  authority  conferred  by  the  stat- 
ute to  formulate  districts  and  Impose  tax 
burdens.  While  the  courts  will  not  interfere 
with  the  exercise  of  discretion  within  proper 
and  reasonable  bounds,  yet,  where  there  is  a 
clear  misapprehension  of  authority  conferred 
or  an  abuse  of  discretion  or  authority,  relief 
may  he  obtained. 

The  order,  validating  the  bonds  is  reversed. 


Digitized  by  Google 


BABKWZLL  T.  BEABOABO  AIR  UKB  BT. 


497 


(7S  F1&.  488) 

BABNWIELL  et  al.  r.  SBABOABD  AIB 
una  BY. 

(Snprema  Court  of  Florida.  VA.  124,  19170 

(SvUalma  ^  <A«  OowrlJ 

1.  Caxbzbbs  «=»814(2>— Pkbsonai.  Ihjvbt— 

DEOXJiHATION. 

In  an  action  br  a  jiaaaenger  for  injnriea  re- 
ccived  by  the  operation  of  a  railroad  tndn,  it  is 
in  general  mmcisnt  to  allege  altimate  facta 
Bbowlnx  that  the  relation  of  paBaenger  and  car- 
rier enated,  and  that  the  defendant  negligently 
did  or  ooiitted  the  act  or  acta  that  proximately 
canaed  or  contributed  to  caosing  tbs  injary  as 
stated:  the  specific  fact  that  actnaUy  caused 
the  injury  being  duly  alleged  so  that  a  dafinlta 
issue  tbay  be  presented  fm  triaX 

[Ed.  Mote.—For  otlwr  caasa.  Ma  Garriva, 
Cent.  Dig.  f  1275^.] 

2.  CUbbiebs  «s»S14(2)— PxaaoRAZ.  Ihjitbt— 
SuFTicixNCT  or  Dboiaration. 

While  gen«al  allegations  as  to  duty  and 
n^ligenee  in  performing  it,  standing  alone,  may 
with  other  appropriate  allegations  state  a  cause 
of  action  yet,  if  other  allegations  contained  in  the 
count  state  specific  material  facta  that  show 
there  waa  no  duty  within  the  meaniiig  at  the 
general  allegations  as  to  duty  and  ne^lganee, 
the  declaration  may  be  bad  on  damorrer, 

[Ed.  Note.— For  other  eaasa,  aea  GanSmt, 
Cent  Dig.  i  m5%.} 

Bnor  to  Clicnlt  Ckmrt;  Dnval  Conntar; 
Daniftl  A.  Simmoiu,  Judge. 

Salt  hy  Isabell  Barnwell  and  Woodward 
Banxwellt  her  btubandt  against  the  Sea- 
board Air  Une  Ballway.  Verdict  and  jodg- 
nwnt  for  defendant,  and  pi«tnt<ff«'  bring  er* 
lar.  Judgment  atBirnied. 

A.  H.  King  and  Boswell  Kln^  boQi  of 
Jacksonville,  for  pialntifb  In  error.  Fl«a- 
Ing  9t  Fleminib  of  JacksonTiUe^  for  defend- 
ant in  error. 

PEB  CUBIAM.  Tbe  amended  declaration 
bereln  Is  as  follows: 

"Comes  now  the  plalntiA.  Isabdl  Barnwell 
and  Woodward  Barnwell,  her  husband,  and  by 
leave  of  the- court  first  bad  and  obtained  amenda 
their  declaration  and  alleges  as  foUowe,  to  wit : 

**(!)  That  during  the  time  herein  set  forth 
and  for  a  long  time  thereafter  the  defendant, 
Seaboard  Air  line  Bailway  was,  and  still  is, 
a  corporation  doing  buainess  in  the  atate  of 
Florida,  and  owning,  maintaining,  and  operat- 
ing fbr  the  transportation  of  freight  and  passen- 
gers by  the  use  of  cars  and  steam  locomotives 
operated  thereon  a  line  of  railway  and  system 
of  railroads  in  the  state  of  .Florida,  a  portion  of 
which  extends  from  the  town  of  Femandina, 
therein,  to  the  city  of  Jacksourille,  therein; 
that  on  the  morning  of  the  6th  day  of  May, 
1914,  the  plaintiff  Isabell  Barnwell,  having  pro* 
cured  transportation  in  dae  course  on  the  pas- 
senger train  of  defendant  from  the  said  town  of 
Femandina  to  the  said  city  of  Jacksonville, 
boarded  and  took  passage  on  the  passenger  train 
of  defendant  then  and  there  provided  for  her 
passage,  and  proceeded  for  the  city  of  Jackson- 
ville; that  on  arriving  at  or  near  the  city  of 
Jacksonville,  to  wit,  where  the  track  of  the 
defendant  crosses  Main  street  at  about  Twelfth 
or  Thirteenth  streets,  said  train  was  brought  to 
a  standstill,  and  the  plaintiff  Isabell  Barnwell 
then  and  there  proceeded  to  alight  from  said 
train,  and  while  bo  engaged  the  defendant  care< 
leaaly  and  n^Iigently  ran  said  train  forward; 
tbxt  by  reason  of  such  caxalsaBnaM  and  negli- 


gence of  tbe  defnidant,  tiw  plaintiff  IsabeD 
BamwflU  was  predpltated  to  the  ground  with 
great  force  ana  violence,  whereby  said  plaintiff 
was  painfully,  serlonidy,  and  permanently  in- 
jured in  and  throughout  her  body,  and  her 
right  hip  was  tiiereby  injured,  theimiy  render- 
ing aald  ;^idntlff  a  nopelesa  cripple  for  llfot 
and  plainafl  Isabell  Bamwdl's  right  wrist  waa 
thereby  also  painfully  and  seriously  sprained, 
and  she  was  thereby  otlierwise  injured  in  and 
thronghont  her  body,  and  plaintiff  Isabell  Bam- 
well  was  thereby  subjected  to  great  shame  and 
mortification,  by  reason  whereof  said  plaintiff 
has  suffered  great  pain  and  anguish  at  all  times 
between  safd  date  and  the  date  hereof,  and  is 
still  suffering  the  same,  and  by  reason  of  such 
hurting,  wounding,  and  injuring  said  plaintifl 
then  and  there  became  lame,  sick,  sore,  and  dis- 
ordered, and  has  suffered  great  pam  and  anguish, 
and  has  so  continued  to  suffer  for  a  long  time, 
to  wit,  from  then  to  this  time,  and  said  plain- 
tiff was  thereby  permanently  injured  and  will 
continue  permanently  to  suffer  pain  and  an- 
guish, and  plaintiff  Isabell  Barnwell  waa  then 
and  thereby  during  that  time,  and  still  Is,  io- 
capaUe  of  p^orming  her  duties  and  servieea  by 
her  to  be  done  end  performed. 

"And  plaintiff  woodward  Barnwell  was  at 
the  tine  of  said  hurting,  wounding,  and  brulB- 
ing,  and  lias  enr  ainoe  been,  and  stiU  is  the 
hawand  of  tbe  said  Isabell  Barawdl,  and  waa 
then  and  thereby  and  has  since  been  deprived  of 
the  services,  companionship,  and  wifely  atten- 
tion, society,  and  aid  of  the  plalntltF  Isabell 
Barnwell,  and  that  plaintiffs  were  obliged  to 
and  did  neeeasarlly  lay  out  divers  sums  of  mon- 
ey,  to  wit,  ffiOO,  In  and  about  endeavoring  to 
have  the  plaintiff  Isabell  Barnwell  cured  of  her 
wounds,  sickness,  soreress,  and  disorders  as 
aforesaid,  occasioned  as  aforesaid,  all  to  the 
damage  of  the  plaiutifEs  of  $25,00a 

"Wherefore  plaintiffs  bring  their  suit  and 
claim  $26,000  damages  of  defendants. 

"(2)  And  for  a  second  count  plointifllB  allege 
that  during  the  time  herein  set  forth  and  for  a 
long  time  theretofore  the  defendant,  Seaboard 
Air  Line  Railway,  waa,  and  still  is.  a  corpora- 
tion doing  business  in  uie  state  of  Florida,  and 
owning,  maintaining,  and  operating  for  tbe 
transportation  of  freight  and  passengers  by  the 
use  of  cars  and  steam  locomotiveg  operated 
thereon  a  line  of  railway  and  system  of  mil- 
roads  in  the  state  of  Florida,  a  portion  of  which 
extends  from  the  town  of  Femandina,  therein, 
to  the  city  of  Jacksonville,  therein ;  that  on  or 
about  the  6th  day  of  May,  1914,  the  plaintiff 
Isabell  Barnwell,  having  procured  transporta- 
tion In  due  course  on  the  paascngw  train  of 
defendant  bom  the  said  town  of  Femandina  to 
the  said  city  of  Jacksonville^  boarded  and  took 
passage  on  the  passenger  tram  of  the  defendant 
then  and  there  provraed  for  her  passage  and 

Sroceeded  to  her  destination,  the  said  dty  of 
acksonville;  that  upon  the  arrival  of  said 
train  of  defendant  at  or  near  said  city  of  Jack- 
sonville, to  wit,  where  the  tracks  of  defendant 
cross  Main  street  at  or  about  Twelfth  or  Thir- 
teenth streets,  and  after  said  train  of  defendant 
bad  come  to  a  standstill  at  said  place,  said 
plaintiff  Isabell  Barnwell  prepared  and  under- 
took to  leave  said  train  of  d^endaut,  and  had 
proceeded  for  said  purpose  as  far  es,  to  wit,  the 
steps  of  die  platform  of  the  passenger  coach  of 
d^endant  attached  to  defendant's  said  train, 
upon  which  said  plaintiff  had  been  riding  as 
aforesaid,  whereupon  said  train  of  defendant 
was  started  and  run  forward,  whereby  said 
plaintiff  was  then  and  there  precipitated  to  the 
ground  with  great  force  and  violence,  and  plain- 
tiff alleges  that  defendant  was  guilty  of  care- 
lessness and  negligence  in  the  premises,  in  this, 
to  wit,  that  it  caused  said  train  to  be  started 
and  mn  forward  as  aforesaid  while  said  plain- 
tiff was  in  the  act  of  alighting  as  aforesaid  from 
said  train  and  before  said  plaintiff  bad  time 


^For  och«r  cases  i 
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to  alight ;  tbst  hj  reason  of  indi  carelessneBS 
and  negligence  of  tlie  defendant  the  plaintiff 
Iiabell  Barnwell  was  precipitated  to  the  ground 
with  great  force  and  ▼iolence,  wherebj  said 
plaintiff  was  painfully,  seriously,  and  penna- 
nentlr  injured  in  and  throughout  ber  body,  and 
her  right  hip  waa  thereby  injured,  thereby  ren- 
dering said  plaintiff  a  hopeless  cripple  for  lite, 
and  plaintiff  Isabell  Barnwell's  right  wrist  was 
thereby  also  painfully  and  seriously  sprained, 
and  she  waa  thereby  otherwise  injured  in  and 
throughout  her  body,  and  plaintiff  IsAell  Bam- 
well  was  thereby  subjected  to  great  shame  and 
mortification,  by  reason  whereof  said  plaintiff 
has  suffered  great  pain  and  anguish  at  all  timeci 
between  said  date  and  the  date  hereof,  and  Is 
■till  snlEftring  tiie  same,  and  by  reason  of  sucn 
borting,  wounding,  and  Injoruig  said  plain tltt 
then  and  tiiere  became  lame,  sick,  sore,  and 
disordered,  and  has  suffered  great  pain  and  an- 

Kisb,  and  has  so  continued  to  suffer  for  a 
12  time,  to  wit,  from  then  to  this  time,  and 
the  said  plaintiff  waa  thereby  permanently  In- 
jured and  will  continue  permanently  to  suffer 
pain  and  anguish,  and  plaintiff  IsabeU  Bamwelif 
was  then  and  tberel^  during  that  time,  and  still 
is,  incapable  of  performing  her  duties  and  serr- 
Ices  by  ber  to  b«  done  and  performed. 

"And  plaintiff  Woodward  Barnwell  was  at  the 
time  of  said  hurting,  wounding,  and  tHvlsing, 
and  has  ever  since  been,  and  still  is  the  hus- 
band of  the  said  Isabell  BamweU  and  was  then 
and  therelv  and  has  since  been  deprived  ut  the 
services,  conrpanionship,  and  wifwy  attenti<m, 
society,  and  aid  of  plaintiff,  IsabeD  Barnwell, 
HDd  that  plaintiffs  were  <^liged  to  and  did  nec- 
essaiily  lay  out  divers  sums  of  money,  to  wit, 
$000,  in  and  abont  endeavoring  to  have  the 
plaintiff  Isabell  Barnwell  cured  of  her  wounds, 
sidcness,  soreness,  and  disorders,  as  aforesaid, 
occasioned  as  aforesaid,  all  to  the  damage  of 
the  plaintiffs  of  |SiE»,00O.  Wherefore  plaintiffs 
bring  this  their  suit  and  dalm  $26^000  damages 
of  defendant. 

"(3)  And  for  a  third  count  plaintlfb  further 
allege  that  during  the  time  herein  set  forth  and 
for  a  long  time  Uieretofore  the  defendant,  Sea- 
board Air  Line  Railway,  was,  and  still  is,  a 
corporation  doing  business  in  the  state  of  Flor- 
ida, and  owning,  maintaining,  and  operating 
for  the  transportation  of  frnght  and  passen- 
gers by  tiie  use  of  cars  and  steam  loeomotiyee 
operated  thereon  a  line  of  railway  and  system 
of  railroads  in  the  state  of  Rorida,  a  portion 
of  which  extends  from  the  town  of  Femandina 
therein  to  the  city  of  Jacksonville,  therran;  that 
on  or  about  the  6th  day  of  May,  1914,  the  plain- 
tiff Isabell  Barnwell,  having  procured  trans- 
portation  in  due  course  on  the  passenger  train 
of  defCTdant  from  tiie  said  town  of  Fernandina 
to  the  said  dty  JackatrnvlUe,  boarded  and 
took  passage  on  the  passenger  train  of  the  de- 
fendant tben  and  there  provided  for  her  pas- 
sage and  proceeded  to  her  destination,  the  said 
ci^  <rf  Ja<A8(»iTiUe;  that  upon  the  arrival  of 
the  said  train  of  defendant's  at  or  near  the  said 
city  of  Jacksonville,  to  wit,  where  the  tracks 
of  defendant  cross  Main  street  at  or  about 
Twelfth  or  Thirteenth  streets,  and  after  said 
train  of  defendant  had  there  come  to  a  standstill, 
at  which  place  passengers  of  the  defendant  ha- 
bitually got  off  Its  passenger  trains,  said  plain- 
tiff IsabeU  Barnwell  proceeded  to  alight  from 
said  train  of  defendant,  and  to  that  end  had  pro- 
ceeded aa  far  as,  to  wit,  the  steps  at  the  platform 
of  the  passenger  couch  of  defendant,  ap<m  which 
said  plaintiff  had  been  riding  as  a  passenger,  as 
aforesaid,  whereupon,  without  warning  or  no- 
tice to  said  plaintiff,  the  train  of  defendant  was 
started  and  run  forward  suddenly,  whereby  said 
I^aintiff  was  tiien  and  there  precipitated  to  the 
ground  with  great  force  and  violence,  and  plain- 
tiff alleges  that  defendant  was  guilty  of  careless- 
ness and  negligence  in  the  premises,  in  this, 
to  wit,  OM  It  caused  said  train  to  be  started 
and  ma  forward  Buddealy  without  warning  or 


notice  to  said  plaintiff,  and  while  said  plaintiff 
waa  in  the  act  of  allghtUig,  as  aforesaid,  from 
said  train  and  before  said  plaintiff  had  time  to 
alight;  that  by  reason  of  said  carelessness  and 
negligence  of  defendant  in  so  causing  said  train 
to  be  started  and  run  forward  as  aforesaid,  with- 
out warning  or  notice  to  said  plaintiff,  as  afore- 
said, and  while  said  plaintiff  was  in  the  act  «^ 
alighting,  as  aforesaid,  from  said  train,  and 
before  said  idaintiff  had  time  to  alight,  as  afore- 
said, said  fdaintiS  was  precipitated  to  the 
ground  with  great  force  and  violence,  wherry 
said  plaintiff  was  painfully,  seriously,  and  per- 
manently injured  in  and  throughout  her  body, 
and  her  right  hip  was  thereby  Injured,  thereby 
rendering  said  plaintiff  a  hopeless  cnppie  tor 
life,  and  plaintiff  laebell  BarnweU'i  rubt  wrist 
was  thereby  also  painfully  and  serious^  aprain- 
ed,  and  she  was  thereby  wierwise  injured  ui  and 
throughout  her  body,  and  plaintiff  IsabeU  Ban- 
well  waa  thereby  subjected  to  great  shame  and 
mortification,  by  reason  whereof  said  plaintiff 
haa  suffered  great  pain  and  anguish  st  all  times 
between  said  date  and  the  date  hereof,  and  Is 
still  suffering  the  sar^"  and  by  reason  of  aooi 
hurting,  wounding,  and  Injuring  said  plaintiff 
then  and  there  became  lame,  sick,  sore,  and  dis- 
ordered, and  has  suffered  grest  pain  and  an- 
guish, and  has  continued  to  suffer  for  a  long 
time,  to  wit,  from  then  to  this  time,  and  the 
said  plaintiff  was  therri)y  permanentlv  Injured, 
and  will  continue  permanently  to  suffer  pain  and 
anguish,  and  plaintiff  Isabell  Barnwell  was 
tben  and  thereby  during  that  time,  and  atill  la, 
incaoable  of  performing  her  duties  and  aerr- 
ices  by  her  to  be  done  and  nerformed. 

"And  plaintiff  Woodward  Barnwell  was  at  tiie 
time  of  said  hurting,  wounding,  and  bruising, 
and  has  ever  since  been,  and  still  is  the  husband 
of  said  Isabell  Barnwell,  and  was  then  and 
thereby  and  has  since  been  deprived  of  the  serv- 
ices, companitHidiip,  and  wifely  sttention,  so- 
ciety, and  aid  of  idalntiff  Isabell  Barnwell,  and 
that  plaintiffs  were  <^liged  to  and  did  necessa- 
rily lay  out  divers  sums  of  money,  to  wit,  $S00 
in  and  about  endeavoring  to  have  the  plaintiff 
Isabell  Barnwell  cured  of  her  wounds,  sickness, 
soreness,  and  disorders  as  aftwesaid  occasioned 
as  aforesaid,  all  to  the  damage  of  the  plaintiffs 
of  $25,000.'^ 

The  court  sustained  demurrers  to  the  first 
and  second  counts,  and  overruled  a  demorrer 
to  the  third  count  Trial  wag  had  on  the 
third  count  with  verdict  and  Judgment  for 
the  defendant.  On  writ  of  error  the  plaintiffs 
contMid  that  harmful  error  was  committed  In 
sustaining  the  demurrers  to  the  first  and  sec- 
ond counts  of  the  declaration;  a  ground  of 
the  demurrers  being  that  no  cause  of  action 
was  stated. 

Without  determining  whether  the  trial 
had  on  the  third  count  did  not  cover  all  the 
Issues  that  could  have  been  made  under  the 
first  and  second  counts,  tlie  correctness  of  the 
ruling  of  the  court  in  snstainlng  the  demur- 
rers to  the  first  and  second  counts  will  be 
considered.  The  correctness  of  the  verdict 
and  Judgment  on  the  third  count  of  the  dec- 
laratlcHi  Is  not  questioned  here. 

[1]  In  an  action  lay  a  passenger  for  inju- 
ries received  by  the  cqperatitm  of  a  railroad 
train,  it  Is  in  general  sufficient  to  allege  ulti- 
mate facts  showing  that  the  relatlcm  of  pas- 
senger and  carrlCT  existed,  and  that  t&e  de- 
fendant negligently  did 'or  omitted  the  act  or 
acts  tlut  proximately  caused  or  cwtrlbuted 
to  eandng  the  Injury  as  stated;  the  w«elfle 
tact  that  actually  caused  the  injury  being  do- 
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ly  allexed  so  that  a  definite  lasoe  may  be  prer 
sented  tor  trial.  Warfleld  T.  Bepbom,  62 
Fla.  409.  67  South.  618. 

[2]  While  general  allegatlcms  a*  to  dnty 
and  negligence  in  peilormlDg  It,  standing 
aloDe,  may  with  other  aira>ropriate  allegations 
state  a  cause  of  action,  yet  if  other  allega- 
tions contained  In  the  count  state  specific 
material  facts  that  show  there  was  no  duty 
within  the  meaning  of  the  general  allegations 
as  to  duty  and  negligence,  the  declaration 
may  be  bad  on  demurrer.  See  Florida  Cent. 
&  P.  R.  Ca  T.  Ashmore,  43  Fla.  272,  82 
Sooth.  832. 

The  allegatltm  of  the  first  count  Is 

That  "on  arriving  at  or  near  said  city  of  Jaek- 
SDuvllle,  to  wit,  where  the  track  of  the  defendant 
cnwBes  Main  street  at  or  about  Twelfth  or 
Thirteenth  Btreets.  said  train  was  brought  to  a 
staudstiU,  aad  the  plaintiff  Inabell  Barnwell 
then  and  there  proceeded  to  alight  from  said 
train,  and  while  so  engaged  the  defendant  care- 
lessly and  negligently  ran  iaid  train  forward; 
that  by  reason  of  such  carelessness  and  negli- 
gence of  the  defendant  the  plaintiff  Isabell  Bam- 
well  was  precipitated  to  the  ground  with  great 
force  and  Tiolwce"  and  injured. 

Is  not  alleged  that  the  place  at  wblcb 
thfl  train  stopped  was  a  staticm  or  a  depot 
or  fliRt  paaseivers  costomarUy  or  habitnallT 
alii^ted  there  or  that  the  deftenflant's  aei^- 
ants  kzww  or  should  hare  known  Oiat  the 
plalatUC  Gimtemplated  alig^tliig  or  waa  pro- 
ceeding to  aU^t  at  the  idace  where  ttie  train 
stopped  or  when  "the  defendant  carelessly 
and  nei^lgmtly  ran  said  train  forward"  as 
alleged.  Tbla  being  so,  and  the  necessary 
Inference  fnmi  the  qndflc  allegatltHis  being 
that  Qie  train  was  not  at  a  station  or  depot 
or  a  cnstonuuT  m  habltoal  aUgbtlng  place 
when  *Wd  train  was  brou^t  to  a  etandstlU," 
the  defendant  was  not  charged  with  any 
knowledge  or  notice  that  the  plaintiff  Intend- 
ed to  alight  so  as  to  raise  a  duty  to  see  that 
she  had  anqde  opportunity  to  alight  safely. 
The  relation  of  carrier  and  passenger  was 
shown ;  but  no  duty  Is  alleged  directly  or  In- 
ferentlally  that  was  violated  even  if  the  train 
was  negligently  nm  forward  after  it  had  stop- 
ped. It  does  not  appear  that  the  plaintiff 
would  have  ben  injured  when  "the  defendant 
cardessly  and  negUgently  ran  said  train  for- 
ward," as  alleged.  If  she  had  not  been  then 
endeavoring  to  aUgbt  at  a  pc^t  where  tbo 
defendant,  on  Uie  Showing  made,  owed  no 
du^  to  afford  a  safe  opportunity  for  alight- 
ing to  a  passenger. 
The  second  count  alleges  that: 

*^pon  the  arrival  of  said  train  of  defmdanc  at 
or  near  said  dty  of  Jacks<mTUl&  to  wit,  where 
the  trac^  of  defendant  cross  Main  street  at 
qboDt  Twelfth  or  Thirteenth  streets,  and  after 
said  train  of  defendant  had  come  to  a  standstill 
at  said  place,  said  plaintiff,  Isabell  BamweU, 
prqtared  and  nnderto<A  to  leave  said  train  of 
defendant  and  bad  proceeded  for  said  purpose 
as  far  as,  to  wit,  the  steps  ot  the  platform  of 
the  passenger  coach  of  defendant  attached  to 
defendantfs  said  train,  upon  which  said  plaintiif 
had  been  riding  as  aforesaid,  whereupon  said : 
train  «mE  defsndant  was  atartsd  and  run  fgr<i 


ward,  whereby  said  plaintiff  was  then  and  there 
predi^tated  to  the  ground  with  great  force  and 
violence,  and  plaintiff  alleges  that  defendant 
was  guilty  of  carelessness  and  n^Ugence  in  the 
premues,  in  this,  to  wit,  that  it  caused  said 
train  to  Im  started  and  run  forward  as  aforesaid 
while  said  plaintiff  was  in  the  act  of  alighting 
as  aforesaid  from  said  train  and  before  said 
plaintiff  bad  time  to  alfght:  that  by  reamn  of 
such  carelessness  and  negligence  of  the  defend- 
ant the  plaintiff  Isabell  Barnwell  was  precipi- 
tated to  the  ground  with  great  force  and  vio- 
lence,  whereby  said  plaintiff  was  painfully,  se- 
riously, and  permanently  injured. 

There  is  a  general  allegation: 

"That  defendant  was  guilt?  of  carelessness 
and  negligence  in  the  premises,  in  this,  to  wit, 
that  it  caused  said  tram  to  be  started  and  run 
forward  as  aforesaid  while  said  plaintiff  was  in 
the  act  of  alighting  as  af<wesaid  from  said  train 
and  before  said  ^atntiff  had  time  to  alight;  that 
by  reason  of  such  carelessness  and  negligence 
of  the  defendant  the  plaintiff  was  precipitated 
to  the  ground"  and  Injured. 

But  this  general  allegation  of  breach  of 
duty  refers  to  the  previous  specific  allega- 
tions of  fact  which  show  there  was  no  auch 
duty  as  is  alleged  to  have  been  violated.  It 
having  been  alleged  that  the  plaintiff  was 
on  "the  steps  of  the  platform  of  the  pas- 
senger coach,"  when  the  other  allegations  do 
not  show  that  the  plaintiff  was  entitled  to 
expect  a  safe  exit  from  the  train  to  be  af- 
forded by  the  defendant  at  the  time  and 
place,  the  negligence  alleged  does  not  appear 
to  have  been  a  proximate  cause  of  the  injury 
for  which  the  defendant  la  liable.  Under  the 
particular  facts  alleged  the  injury  to  the 
plaintiff  appears  to  have  been  "caused  by 
her  own  negligence"  within  the  meaning  of 
the  statute  forbidding  a  recovery.  It  does 
not  appear  that  the  alleged  negligence  in 
starting  the  train  violated  a  duty  to  the 
plaintiff,  since  sbe  was  injured  while  she 
was  alighting  at  a  time  and  place  when  it 
does  not  appear  that  she  had  a  right  to  ex- 
pect a  safe  landing.  It  cannot  be  assumed 
that  the  negligent  starting  of  the  train  would 
have  Injured  her  if  she  had  not  been  trying 
to  all^t  when  she  should  not  have  done  so 

Conceding,  bat  not  deciding,  that  the  gen- 
eral allegations  of  negligence,  together  with 
the  other  allegations  consistent  therewith 
contained  in  the  second  count,  would  state  a 
cause  of  action,  yet  the  specific  facts  stated 
In  the  count  to  which  the  general  allega- 
tions refer  as  the  basis  of  liability  show  that 
the  Injury  was  caused  by  the  plaintiff's  own 
negligence  In  attempting  to  alight  when  and 
where  she  should  not  have  so  attempted,  at 
least  without  some  showing  that  the  defoid- 
ant  knew  or  reasonably  should  have  known 
that  a  passenger  might  attempt  to  so  all^t. 

In  Florida  Rast  Coast  R.  Co.  v.  Garter, 
67  Fla.  335,  65  South.  264.  Ann.  Cas.  1916E, 
1209,  and  69  Fla.  153.  67  South.  916,  the 
declaration  allied  that  the  train  st<9ped  "at 
the  statical  of  the  defendant."  In  Seaboard 
Air  Line  By.  t.  Parker,  65  Fla.  643,  62  Sontb. 
589,  the  repugnant  aUegatloos  were  Imma- 
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terial surplnsage  and  did  not  aJEect  o—ent1al 

allegaUons. 
Judgment  affirmed. 

BBOWNB,  g  3^  and  TATLOB,  8HAGK- 
LSiFOBD.  WUiTJriBLD^  and  BLLI8,  JJ., 
ooncor. 

OS  FU.  «4> 

SBABOABD  AIB  LINE  BT.  CO.  HESS. 
(Sivremo  Oonrt  of  Florida.   Vtb.  24,  1A17. 
B^iearing  Denied  March  20,  1917.) 

(ByOalmM  hy  the  Court.) 

1.  Affbal  and  Ebbob  «=»746— Bux  or  Ex- 
ospnoNs— Ruix  OF  Coubt— Statotb. 

Special  rale  1  of  the  Bolea  <rf  Olrcuit  Gonrts 
iti  law  actiona  (37  South,  x),  reqtdriag  the  plain- 
tiff in  error  at  the  time  of  presenting  a  l»ll  of 
exceptimis  to  the  judge  ot  the'  circuit  court  to 
be  made  up  and  settled,  and  to  present  with  such 
hill  an  assignment  of  errors  specifically  men- 
tioning each  pidnt  Intended  to  be  presented  by 
Bucb  bill  as  KToanda  of  reversal,  and  that  men 
aasignment  6l  errors  shall  be  made  a  part  of 
the  Dill  of  exceptions,  is  Intended  to  provide  a 
niide  for  making  op  the  Mil  of  exceptions;  and, 
if  not  actually  Incorporated  in  the  bill  of  ex- 
ceptions and  made  a  part  of  it,  such  omission 
cannot  be  ground  for  striking  the  aarignmenta 
<rf  wror  bued  opon  matter  appearing  la  the 
bni  of  excepti(»is  If  the  asrignment  of  erron 
waa  actually  presented  to  the  jadge  of  the  clr^ 
cult  court  at  the  time  of  presenting  to  him  the 
bill  of  exceptions  to  be  mane  up  and  settled,  and 
is  filed  in  this  court  within  three  days  after 
filing  the  copy  of  the  record  as  provided  in  sec- 
tion 1706  of  the  General  Statutes  of  1006. 

[Ed.  Note. — For  other  cnseB,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3039,  3042.] 

2.  GouBn  «B»85^— Bnu  or  Oottbt— 8tat- 

UR. 

A  mle  of  oonrt  should  be  >o  construed  to  be 
in  harmony  with  a  statute  if  possible,  and  not 
so  as  to  subordinate  the  statute  to  it. 

[Ed.  Note.— For  other  cases,  aee  Courts,  Oent 
Dik.  i  296.] 

8.  PUADiKo  4b»201(2>— DsirnBBKB— Rui.nTa. 

A  demurrer  to  a  declaration,  in  its  entirety 
containing  more  than  one  count,  should  be  over- 
ruled if  one  count  states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S  486,  487.] 

4.  Mabteb  and  Servant  4=3>25S<4)— Diouju- 
TioN— Oausk  of  Action. 

A  declaration,  in  an  action  against  a  rail- 
road company  for  damages  for  persooal  iajn- 
ries,  in  which  the  alleganons  show  that  the  in- 
jured person  and  his  coemploy6  were  together 
engaged  la  performing  the  work  of  their  em- 
ployer, and  that  the  plaintiff  became  Injured 
while  80  engaged  as  the  result  of  the  other's 
negligence,  carelessness,  or  wantonness,  states  a 
cause  of  action. 

5.  DAKAoia  «==>143  —  AonoN  roB  Iirjxnrr- 
Fzxadxno— Damages. 

In  an  action  for  damages  for  personal  In- 
juries, general  allegations  of  the  damages  sus- 
tained which  are  the  direct,  natural,  and  nee- 
Msary  result  <^  the  injury  received  are  sufficient. 

[Ed.  Note.— For  other  eases;  see  Damages, 
Coit.  Dig.  iS  410,  433.] 

6.  GouicBKCE  <B98(8>— Action  vob  Irjtibt— 
Beubdt— Fedkbai,  Eufcotsbs*  Liabiutt 
Act. 

The  azdusive  remedy  for  injuries  received 
by  railroiid  employ^  while  engaged  In  inter- 
itate  commerce  is  under  the  Federal  EmDioyers' 
Liability  Act  (April  22.  190R.  c.  149.  35  Stat. 
66  [U.  S.  Comp.  St.  1913,  SS  8657-«665]). 


7.  CoHmra  «»8(a)— AonoH  ros  Isojm-^ 

PUADZHO— EkiFLOTBBa*  liEABILRT  AOT. 

Id  an  acti«i  for  damages  Cor  ptfBonal  in- 

Jnriea  against  a  railroad  C(»poration,  it  is  im- 
necessary  for  the  defendant  to  plead  the  federal 
Employers'  Liability  Act  to  obtain  the  beneSa 
of  Uie  provldon  that  no  actioo  shall  be  msia- 
tained  under  it  unless  begun  within  two  yean 
from  the  day  the  cause  of  actim  aocnied. 

8.  Apfkai.  and  Ebbob  H  ilflftllffl)  TTiiifiins 

ErBOB— PI.EA. 

Where  a  railroad  corporation  Is  sued  br  u 
employ^  for  damages  for  personal  initiriea  ana- 
tained  by  such  employ6  while  engaged  in  int^ 
state  commerce,  it  is  not  harmful  error  for  the 
trial  court  to  rWuss  the  defendant's  motion  for 
leave  to  file  a  plea  setting  up  the  fact  tliaC  the 
injury  occurred  while  the  emplt^  was  engaged 
In  interstate  commerce  and  the  action  was  not 
brought  within  two  years  from  the  dar  the  in- 
jury occurred,  provided  the  oourt  pemntted  the 
defendant  to  introduce  eridotos  tsndlng  to 
tablisb  such  facta. 

[Ed.  Note.— For  odier  cases,  see  i^wcal 
Error,  Cent  Dig.  1  4078.] 

9.  Trial  (3=32^— MisuEADiifO  Instbuction— 

Evidence. 

An  instruction  which  permits  the  jury  to 
det^'mine  from  the  "evidence"  a  fact  wiii<^  is 
not  in  dispute  and  which  is  undenied  and  ap- 
pears from  the  record  in  the  case,  and  such 
fact  is  a  material  part  of  the  defradant's  de- 
fense, is  erroneoua  and  misleading  and  CDoati- 
tutes  reversible  enor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
dU.  li  t!6(M(76.] 

E^TOT  to  circuit  Oonrt;  Aladtva  Ooimtr; 
J.  T.  Wills,  Judge. 

Suit  by  Roy  O.  Hess  against  tbs  Seaboud 
Air  Line  Railway  Company.  Jndsment  for 
plaintiff,  and  defendant  brings  oror.  Ba> 
versed. 

Hampton  &  Hampton,  of  Gatnesrllle,  for 
plaintiff  In  error.  W.  S.  Broome,  of  Galnea- 
rille,  and  A.  V.  Long  and  D.  E.  Knlcht.  both 
ot  Starke^  for  defendant  la  error. 

ELLIS,  J.  The  defendant  In  errw.  Boy  a 
Hees,  brought  suit  In  the  circuit  court  for 
Alachua  county  against  the  Seaboard  Air 
Une  Railway  to  recover  damages  for  pe> 
sonal  injuries  alleged  to  have  been  tnfHctjd 
upon  him  by  the  negligent  act  of  tbe  engi- 
neer on  one  of  the  defendant's  locomotlTes  ia 
sounding  the  whistle  of  the  looomotiTe  at  a 
time  when  the  plaintiff  who  was  employed 
as  fireman  on  the  locomotive  was  adjusting 
the  whistle,  which  ne^^lgHtt  act  resulted,  as 
It  la  alleged,  In  produtdng  d^oess  U  one 
of  the  plalntUTs  ears.  There  was  a  verdict 
and  Judgment  for  the  plaintiff  below,  and  the 
defendant  took  a  writ  of  error. 

[1,21  In  making  tip  the  bill  of  exceptioos 
the  assignment  of  errors  which  special  rule 
No.  1  requires  to  be  presCTted  to  the  Judge 
of  the  circuit  oonrt  who  tried  the  cause,  as  a 
guide  toe  making  op  the  bill  of  exceptions, 
and  to  be  made  a  part  tberec^  was  not  in- 
corporated  in  and  made  a  part  of  It.  As- 
signments of  errw  nnmboed  from  3  to  11, 
Inclusive,  rest  upon  alleged  errors  whldb  ^ 
pear  tmly  by  tbe  tdll  of  exoefttlons.  The  de- 
fendant In  error  moved  to  strike  Uumb  as- 
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signments  oC  error  .becanae  tiie  aaalgnmeiit 
of  eiTors  was  not  made  a  part  of  the  bill  of 
exceptions,  as  required  by  special  role  No.  1. 
It  Is  admitted  that  wbra  the  bill  of  exceptlms 
was  presented  to  the  Judge  to  be  made  up  and 
settled,  an  assignment  of  errorSt  speclflcally 
m^itlonliig  each  pc^t  whl<di  the  i^alntUf  In 
error  Intended  to  present  bytbe  UU  ofucep- 
tions  as  gronnds  for  reTersal,  was  presented 
to  the  Judge,  and  a  ct^y  thereof  served  upon 
coDUsd  for  defendant  In  error,  with  notice  ot 
the  aintUcatlon  tor  settling  the  bill  of  exa^ 
tlms.  A  complete  assignment  of  errors,  In- 
cluding those  presented  to  the  Judge  at  the 
tline  of  applying  for  the  bill  of  exceptions, 
as  well  as  thoae  based  iqxhi  matters  aivarent 
nptm  the  record  pr<q>er,  was  filed  by  the 
plaintiff  In  error,  In  the  office  of  the  dark  of 
the  circuit  cotut,  when  It  applied  for  a  tran- 
script of  the  record,  and  such  assignment  of 
errors  Is  Incorporated  in  the  record. 

Section  1706  of  the  General  Statutes  of 
Florida  of  1006,  Florida  Gomidled  Laws 
1914.  provides  that: 

*^fl  plaintiff  in  error  shall  file  la  the  appel- 
late court  his  assignment  of  errors  within  three 
days  after  the  filing  of  the  copy  of  the  reconl. 
If  this  be  omitted,  except  for  good  cause  shown, 
the  writ  of  error  shall,  on  motion  ot  tbe  defend- 
ant in  error,  be  dismissed,  unless  the  court 
shall  allow  further  time." 

This  statute  was  compiled  with  by  the 
p|fl|iitiff  Jq  error,  inasmuch  as  the  complete 
asslgnnaent  of  errors  is  intduded  in  the  tran- 
script of  the  recOTd.  The  reason  for  the  rule 
requiring  an  assigoment  4tf  errors  to  be  pre- 
sented to  the  Judge  at  the  time  ai^llcatlon 
Is  made  to  blm  to  make  up  and  settle  the 
hlU  of  exceptions  Is,  as  the  rule  states,  to 
provide  a  guide  for  making  up  the  blU  of  ex- 
oeptlouL  Otherwise  the  blU  of  exceptions 
may  contain  matters  In  pals  upon  which  no 
assignment  of  error  rests,  and  tbe  record 
thereby  be  Incumbered  with  surplus  and  un- 
necessary matter.  If  this  guide  has  been 
supplied  to  the  Judge  and  opposing  counsel 
served  with  a  copy  of  the  assignment  of  er- 
rors as  tbe  rule  directs,  the  full  purpose  of 
the  mle  has  been  accomplished.  The  prvvl- 
slon  requiring  the  assignment  of  errors  to  be 
made  a  part  of  the  bill  of  exceptions  merely 
preserves  tbe  evidence  (rf  a  compliance  with 
tbe  rule  as  to  the  making  up  and  settling  of 
the  bill  of  exertions  which  should  present 
only  those  matters  In  pais  upon  which  the 
plaintiff  in  error  bases  his  assignment  of  er- 
rors. The  cases  dted  by  defendant  In  error 
in  which  this  court  has  held  that  matters 
not  of  the  record  pro|>er  mnst  be  presented 
by  a  bill  of  exceptions  or  they  will  not  be 
considered  are  not  applicable  to  tbe  point 
here.  Matters  occurring  at  the  trial  wM<^ 
are  not  at  the  record  proper,  but  merely  in 
pals,  are  preserved  only  by  the  means  of  a 
bill  of  exceptions  which,  when  made  up,  set- 
tied,  and  signed  by  the  Judge  and  filed  In  tbe 
office  of  the  dwk  of  the  court,  and  not  until 
then,  become  a  part  ci  the  record  In  the 
cause.  Under  the  statute  above  quoted,  the 


plaintiff  In  error  may  file  Ms  assignment  of 
errors  after  the  record  In  the  cause  baa  been 
made  up  and  a  transcript  thereof  certtfled  to 
by  the  clerk  under  tbe  rules  has  been  filed 
in  this  court  The  moU(ni  of  tbe  def^idant 
In  error,  therefore,  strikes  at  this  statntb 
If  granted,  the  plaintiff  in  enm  would  be  de- 
prived ot  his  assignments  of  error  baaed  up- 
on matters  appearing  in  the  bill  of  excqt- 
tions,  notwithstanding  It  had  complied  with 
tbe  provisions  of  the  statute.  The  ' statute 
would  thus  be  subordinated  to  the  rule, 
which,  Instead  of  facilitating  the  adminis- 
tration of  Justice,  would  hamper  and  Impede 
It.  See  Thomas  Bros.  Oo.  v.  Price  St  Watson. 
60  Fla.  604,  48  South.  17.  The  motion  of  tbe 
defendant  in  error  la  ovwruled. 

CS,  4]  The  dedaratlon  alleges,  in  snbstance, 
that  the  defendant  corporation  Is  a  common 
carrier  and  <H>erate8  a  line  of  railroad  from 
Starke,  In  Bradford  coan(7i  to  Wannee,  In 
Alachua  comity,  Fla. ;  tiiat  idalnttff  was  an 
employe  of  the  company,  as  fireman  on  one 
of  the  locomotive  engines  then  being  opemt> 
ed  over  the  line  of  road;  that  while  the  en- 
gine upon  which  the  plaintiff  was  employed 
as  flronan  was  standing  upon  the  tracft  at 
Sampson  City,  s  jimctlon  point  on  the  line  of 
road,  It  became  necessary  to  adjost  the  drills- 
tie  cai  the  locomotive;  that  W.  H.  Pmtw, 
who  was  In  the  service  of  tbe  company  as 
engineer,  Instructed  the  plaintiff  to  go  out 
upon  the  engine  and  adjust  the  whistle;  that 
in  obedience  to  that  order  he  went  out  "on 
the  toQ  of  said  engine  by  the  dde  of  the 
dome,"  and  while  adjusting  the  whistle  as  di- 
rected by  his  superior,  the  latter,  who  had 
been  warned  not  to  blow  the  wbistie  while 
plaintiff  was  adjastlng  It,  "carelessly  and 
negligently,"  and  "not  regarding  his  duty  in 
the  premises,"  sounded  two  blasts  upon  the 
whistle,  which  gave  the  plaintiff  a  severe 
shock  in  his  right  ear,  whereby  he  has  lost 
the  sense  of  hearing  In  tiiat  ear  and  snffsred 
great  pain,  etc. 

The  defendant  demurred  to  the  declaration 
npon  the  ground  that  it  did  not  allege  that 
the  Migineer  was  acting  within  the  scope  ot 
his  authority  In  sounding  tbe  whisti^  nor 
that  It  was  the  duty  of  the  engineer  to  sound 
the  whistle  at  the  time,  that  the  detdaration 
foUed  to  allege  any  act  of  negligence  oa  the 
part  ot  the  engineer  tor  which  bis  emi^oyer 
could  be  held,  and  that  it  failed  to  allege  in 
what  manner  the  plaintiff  had  sustained 
financial  loss.  This  demurrer  was  overruled. 

The  defradant  below  by  its  counsd  also 
moved  the  court  to  require  the  plaintiff  to 
reform  and  amoid  tiie  dedaration,  by  setting 
forth  the  authority  under  which,  and  for 
what  purpose  the  «igineer  "blew  the  whla- 
tie,**  and  by  setting  forth  the  amount  paid 
for  medicines  and  doctor's  bills  plaintiff, 
and  how  he  had  sustained  flnandal  loss. 
Tbla  motion  was  overruled.  The  ruling  of 
the  court  upon  the  demurrer  and  motion  con- 
stitute the  basis  fcff  the  flnt  and  ssoond  as- 
signments of  Mru. 
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It  Is  true  the  declaratioa  abows  that  tbe 
englDe  upon  which  the  all^fed  Injury  occur- 
red was  then  and  there  btiLng  operated  over 
the  defMidan^s  said  line  at  road,  and  that 
the  plaintiff  was  employed  on  it  as  fireman, 
and  W.  H.  Porter  as  engineer.  It  also  ap- 
pears that  the  engine  was  "standing  npon 
the  track"  at  Sampson  City.  That  Is  to  say, 
while  there  were  fires  In  its  fire  box  and 
steam  In  Its  boiler,  it  was,  at  the  time  of  the 
Injary,  fdle  in  the  sense  that  It  was  not  ac- 
taally  In  operation.  If  at  this  time  the  engi- 
neer sounded  the  whistle,  not  because  he  was 
required  by  any  rule  of  the  company  to  do 
so  prior  to  moving  on,  but  In  a  spirit  of  wan- 
ton mtscblef  to  startle  the  fireman,  the  de- 
fendant might  not  have  to  respond  under  the 
lew  to  any  resultant  injury  to  the  fireman. 
But  it  is  alleged  in  the  second  count  of  the 
declaration,  and  tbe  demurrer  admits  su^ 
allegations  to  be  true,  that  while  the  engine 
was  standing  at  Sampson  City  it  became  nec- 
essary, in  tbe  (^ration  of  the  en^ne,  to  re- 
pair the  whistle;  that  It  was  tbe  platntUTs 
duty  to  repair  it  upon  being  Instructed  so  to 
do  by  the  engineer,  who  gave  such  Instruction 
to  the  plaintiff.  From  these  allegations  It 
appears  that  in  repairing  the  whistle  both 
engineer  and  fireman  were  about  the  em- 
pli^er's  business,  and  one  became  Injured  as 
the  result  of  the  other's  neglUcence,  careless- 
ness, or  wantonness.  Upon  this  reading  of 
the  seecmd  count  of  the  declaration,  it  is  ap- 
parent that  the  anthorltlefl  dted  by  counsel 
t<a  plaintiff  in  error  in  support  of  the  doc- 
trine that  a  master  is  responsible  for  the  act 
of  Ids  servant  only  when  the  latter  is  acting 
within  the  scope  of  Ms  employment  are  in 
support  of  the  court's  ruling  on  the  demur- 
rer. The  second  count  of  the  declaration 
meets  the  test  of  the  master's  responsibility 
for  the  act  of  his  servant,  as  laid  down  by 
the  authorities  dted  in  the  brief  of  counsel 
for  plaintiff  in  error ;  the  test  being  whether 
the  act  was  draie  in  the  prosecution  of  the 
master's  bosineas.  See  2  Labatf  s  Master  ft 
Servant,  |  637  ;  4  Walt's  ActiiHis  ft  Defens- 
es, 418;  Qarretzen  t.  Durackel,  60  Ma  104, 
11  Am.  Sep.  405.  The  rule  Is  very  generally 
fbllowed  that  a  master  is  not  liable  for  the 
acts  of  his  serrent  performed  by  him  without 
the  scope  of  his  employment  stAdy  for  his 
own  purpose,  whether  these  purposes  be  ma- 
lldouB  or  merely  sportive.  See  note  in  18 
Lb  B.  A.  (N.  S.)  119S. 

IB  the  case  of  Medlln  Milling  Oo.  r.  Bout- 
well*  104  Tex.  8T,  18S  8.  W.  1042,  S4  L.  B.  A. 
(N.  SJ  108,  injory  oocorred  to  tbe  onployfi 
while  other  employte  of  the  cOTpwation  In 
gpoH  were  nhjectlng  him  to  a  iirocess  called 
'Inltlatlott.'*  The  court  held  that  no  llahUity 
of  the  corporation  was  shown,  alQioaifb  It 
was  shown  that  it  was  a  cnston  nmomg  the 
officers  and  emploiy^  firam  the  president 
down,  to  Indulge  is  snch  sport 

In  flie  ease  ot  Soderltmd  t.  Chicago,  Mil- 
waukee ft  St  Paul  Railway  Ccmtpany,  108 
Minn.  240. 118  N.  W.  440^  IB  U  B.  A.  (N.  ft) 


1193,  the  plalnttfl,  an  employ^,  was  Injured 
by  foiling  fn>m  a  band  car  which  at  the 
timp  was  propelled  by  other  employ^  at  a 
high  rate  of  speed  thoughtlessly  and  in  a 
spirit  of  fun.  Tbe  band  car  was  provided  by 
the  company  for  the  employ^  for  the  pur> 
pose  ct  conveying  them  to  and  from  thetr 
work.  The  court  held  the  company  liable  for 
the  injury  resulting  from  the  careless  and 
negligent  (veratlwi  of  the  car.  In  this  par- 
ticular the  second  count  of  the  dedaratlon 
states  a  cause  of  action,  and  as  the  demurrer 
attacks  the  declaration  In  its  entirety,  it  was 
pn^wrly  overmled  as  to  the  first,  second, 
third  and  fifth  grounds. 

[I]  As  to  the  fourth  ground  of  tiie  donnr^ 
rer^  vis.,  that  the  declaration  fails  to  all^ 
how  and  In  what  manner  tbe  plaintiff  sns- 
talned  financial  loss,  we  have  to  say  that  the 
allegations  as  to  snch  loss  are  not  required 
to  be  specific  or  possess  a  very  high  degree  of 
certainty.  A  general  allegatloa  ta  the  dam- 
ages sustained  which  are  the  direct  natural 
and  necessary  result  ct  the  Injury  seems  to 
be  sufficient  upon  the  thewy  that  the  defend- 
ant Is  presumed  to  know  the  damages  that 
directly  and  necessarily  result  from  the  neg- 
ligence, and  consequently  will  not  be  taken 
by  surprise  when  evidence  of  such  damage . 
Is  admitted.  See  JacksonvlUe  Electric  Co.  v. 
Batchls,  54  Fla.  102,  44  South.  033;  Seaboard 
Air  Line  By.  t.  Moseley,  60  Fla.  188,  53 
South.  718.  Tbe  second  count  of  the  declara- 
tion alleges  that  as  a  result  of  the  n^Ugrat 
act  of  tbe  engineer  the  plaintiff's  hearing  In 
tbe  right  ear  has  become  permanently  im- 
paired, that  be  has  suffered  great  pain,  his 
health  has  been  impaired,  and  he  Is  unable 
to  pursue  bis  business,  and  bis  earning  ca- 
padty  has  been  greatly  reduced.  Such  dam- 
ages seem  to  us  to  be  the  direct,  natural,  and 
necessary  result  of  the  Injury,  and  were  al- 
leged with  sufficient  particularity. 

The  declaration  was  filed  February  1, 1915. 
Tbe  pnecipe  was  filed  and  the  service  of 
summons  made  on  the  defendant  January  18, 
1915.  The  defendant  pleaded  to  the  declara- 
tion, and  the  case  went  to  trial.  The  injury 
was  alleged  to  have  occurred  September  30, 
1012.  When  the  case  was  called  for  trial 
January  12,  1016,  the  defendant  moved  the 
court  for  leave  to  file  additional  pleas,  setting 
up  the  defense  that  the  defendant  was  engag- 
ed at  tbe  time  of  the  injury  in  transporting 
Interstate  freight  by  the  train  on  which  the 
plaintiff  was  employed,  and  that  more  than 
two  years  had  elapsed  between  the  alleged 
Injury  and  the  institution  of  the  suit. 

[I-I]  TMb  court  has  said  that  whakerer  a 
valid  federal  regulati(»i  covers  a  subject 
within  the  inhere  of  the  federal  law,  it  Is 
paramount,  and  the  action  must  be  brought 
within  the  time  fixed  by  the  statute.  See 
Blanders  v.  Georgia  Sonthem  ft  F.  B.  Ook, 
68  Fla.  470,  67  South,  6&  What  was  said 
by  this  court  In  the  above  cause  as  to  the  ap- 
plicability of  tbe  federal  law  on  tl^  subject 
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of  ^nplc^ers*  liability  It  its  mmeceasary  to 
r^>eat  here.  It  la  snfaclent  to  say  that  It 
was  there  held  that  the  exclnslTe  remedy  for 
Injiiries  received  by  railway  employfe  while 
engaged  In  interstate  commerce  la  under  the 
federal  EJmployers'  Liability  Act.  See  CSilca- 
go,  R.  I.  A  P.  Ry.  Ca  V.  Devlne,  239  V.  S.  B2, 
36  Sap.  Ct  27,  52  L.  Bd.  140;  Chicago,  R.  I. 
A  P.  Ry.  Co.  T.  Wright,  239  U.  S.  548,  36  Sup. 
Ct.  186.  60  Ia  Ed.  431;  Wabasb  R.  B.  Oo. 
-7.  Hayes.  234  U.  S.  86,  84  Sop.  Ot  729.  98  L. 
Ed.  1226. 

[I]  Section  6  of  the  federal  Employers' 
I4ability  Act  provides  that  no  action  shall 
be  maintained  thereunder  unless  begun  with- 
in two  years  from  the  date  the  cause  of  ac- 
tion accrued.    See  Shannon  t.  Boston  &  M. 

B.  R.,  77  N.  H.  849,  92  AtL  167.  It  la  on- 
necessary  to  plead  the  act  to  obtain  the  bene- 
fit of  it,  because  it  is  generally  held  that 
when  neither  the  declaration  nor  the  plea 
shows  that  the  injury  occarred  while  the 
employ^  was  engaged  In  Interstate  commerce, 
yet  If  during  the  taking  o£  evidence  the  fact 
derdopB,  the  federal  law  controls  the  cause. 
Flanders  t.  Georgia  Southern  &  F.  B.  Oa, 
supra.  It  was  not  harmful  error,  therefore, 
to  overrule  the  motion  for  leave  to  file  the 
plea,  If  the  court  subsequently  admitted  evi- 
dence to  show  that  the  injured  employ^  was 
In  ei^^d  in  intestate  commerce  when 
be  sustained  the  Injury.  Oliis  the  court 
permitted  the  defendant  to  Intxodooe  evi- 
dence to  establish.  The  court,  however,  emed 
in  giving  the  following  Instruction,  which  Is 
made  the  basis  of  the  SUth  assignment  of  er^ 
ror,  tIs.: 

"The  coart  further  instructs  you  that  if  tou 
find  that  the  plalntiS  was  injured,  as  alleged  in 
the  declaration,  and  that  in  the  train  at  the 
time  of  the  alleged  injur;  thm  was  a  carload 
of  cotton  consigned  tnm  Alachua  to  Shelby,  N. 

C,  thnt  the  employ^  Hess  was  engaged  in  in- 
terstate commerce ;  and,  although  you  may  find 
from  the  evidence  that  the  compan;  was  guilty 
of  negb'gence,  yet  If  you  find  from  the  evidence 
that  more  than  two  years  had  elapsed  from  the 
time  of  the  all^^  injury  to  the  time  of  the 
bringing  of  the  suit,  you  should  find  a  verdict 
for  the  defttidant,  the  cause  of  action  being 
barred  nnder  the  federal  Env^oyers*  li^lity 
Act" 

In  this  iDstmctlon  the  court  left  to  the 
Jury  a  question  of  fact  which  was  undenied. 
There  was  no  issue  joined  on  the  question  of 
whether  two  years  had  elapsed  between  the 
day  of  the  injury  and  the  commencement  of 
the  suit  The  declaration  showed  upon  Its 
face  that  such  was  the  case,  yet  by  thia  in- 
struction the  Jury  were  told  that  it  was  a 
matter  for  them  to  determine  from  the  evi- 
dence and  there  was  no  evidence  before  them, 
at  least  In  the  form  of  testimony  which  they 
may  have  understood  was  meant  by  evidence, 
as  to  when  the  suit  was  commenced.  The 
court  should  have  instructed  them  that  two 
years  had  elapsed  between  the  day  of  the 
injury  and  the  commencement  of  the  suit 
aeoor^ng  to  the  allegatlmis  of  the  dedaia- 


tlon  and  the  return  upon  the  summons,  and 
that  there  was  no  dlq>nte  between  the  par- 
ties on  that  point  We  tblntt  that  the  In- 
struction was  misleading  and  harmful,  In 
that  it  denied  to  the  defendant  the  right  to 
have  the  jury  informed  that  the  time  Umlt 
prescribed  by  the  act  for  commencement  of 
the  suit  bad  elapsed.  For  this  error  the  Judip* 
meat  la  Terened. 

BBOWNE,  O.  J„  and  TATLOB,  SHACK- 
LEFORD,  and  WHITFIELD,  JJ.,  ooncnr. 


(78  Fla.  478) 

ATLANTIC  COAST  LINB  B.  CO.  t.  BBASH. 
(Snpreme  Court  «C  nerida.  Fab.  .  S4, 10173 

(Syllahu*       the  Court.) 

1.  Damagbb  «=»ie3(l)  — Pxbsonai.  iNJTWr  — 
BuKDEN  or  Pboop— PaoxiMATx  Gausi. 

Where  a  recovery  Is  sought  in  damages 
against  a  railroad  corporation  by.  one  who  as 
a  passenger  sustained  injuries  resulting  fnnn  the 
n^ligent  operation  <^  the  train,  and  that  a 
disease  affecting  bis  nerves  was  superinduced  by 
the  physical  injuries  sustained  in  tiie  railroad 
accident.  It  is  inoumbent  upon  the  persim  attk- 
ing  compensatioo  in  damages  to  show  with  rea- 
stmable  certainty  that  the  diseased  nnrvous  ctm- 
dltion  firam  which  he  sulEers  resulted  tram  the 
injuries  sustained  in  the  railroad  aeddent 

[Ed.  Note.— For  other  cassa,  aee  Damages, 
Cent  Dig.  H  464,  4B6.]  — 

2.  Evidence  «=a563^>— Httothricai.  Qttss- 
TiOK— CowraifT. 

A  hypothetical  question  propounded  to  a 
physidan  as  to  whether  a  diseased  nervous  eoo- 
dition  of  the  plaintiff  resulted  from  a  certain 
railroad  accident  should  embrace  what  if  any, 
lAysical  injury  the  evidence  tended  to  show  the 
plaintiff  sustuned  In  such  acddoit 

[Ed.  Note.— For  other  esses,  ass  Bvldsnoe, 
Cent  Dig.  I  237a] 

8.  Afpul  Ann  Bbbob  «=9»1048{(9— Habkucm 
Ebbob— Htfothbticai.  Qubotion. 
A  hypothetical  question  improperiy  framed, 
but  allowed  over  proper  objection,  does  not 
constitute  reversible  error,  if  the  person  to  whom 
it  is  directed  admits  his  Insbiiity  to  answer 
the  question  as  framed. 

[Ed.  Nots^Fur  other  cases,  sse  Appeal  and 
Error,  Cent  Dig.  U  414SrSffl,  4iSS,  4168.] 

4.  AFPBAL  ARD  EltBOB  «=»1171(1)— AUOUITT  OF 

Dahaobs— Revebsal. 
Where  It  appears  fnKn  the  evidence  Uiat  a 
verdict  for  damages  is  excessive,  and  the  evi- 
dence does  not  disclose  the  »tent  of  the  Injuries 
actually  sustained,  nor  tlieir  consequences,  a 
judgment  based  vpaa  such  a  verdict  wIU  be  x«- 
veraed. 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4546,  4S62,  4664.] 

Error  to  Circuit  Court  fflUsboroogh  Ooim- 
ty ;  F.  M.  Bobles,  Judge. 

Action  Henry  Brash  ^Inst  the  Atlan- 
tic Coast  Line  Ballroad  Company.  Jodg- 
moit  for  plaintlfl,  and  defendant  brings  er- 
ror. Reversed. 

Sparkman  &  Carter,  of  Tampa,  for  plain- 
tlfC  in  error.  Horace  0.  Oordon,  Victor  H. 
Knight  and  M.  Henry  Cohen,  all  of  Tampa, 
for  defendant  in  error. 


•ror  other  ea*M  sae  sasM  topio  and  KBY-MUKBaB  la  an  Ksr-Nombered  Dl 
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PBB  GUHIAH.  Hrary  Bnah  reoorered  a 
Judgment  agalnat  tbe  Atlantic  Ooast  Line 
Railroad  Company  for  the  anm  of  $4400  In 
tbe  circuit  court  tm  WJlsboroa^  county  In 
an  action  fbr  damages  for  personal  Injuries 
sustained  by  him  while  riding  as  a  passen- 
ger on  the  railroad  of  tbe  company.  A  writ 
of  error  was  taken  by  the  defendant  below 
to  that  Judgment,  and  so  It  la  here  tac  re- 
view. 

[1]  Henry  Braah  on  the  4th  day  of  Bfay, 
1914,  became  a  passenger  on  tbe. defendant's 
railroad  to  be  carried  from  Tampa  to  Plant 
Olty.  Befoi«  the  train  arrived  at  the  paa- 
senger*s  destination,  tbroi^h  negligence  of 
the  defendant's  employes,  the  train  collided 
with  other  cars  of  the  defendant  standli^  up* 
(m  tbe  track.  The  defendant  In  error  Braah 
claimed  to  bare  sustained  some  Injuries  as 
tbe  result  ot  the  acddoit,  that  he  became 
sick  and  disordered,  and  has  suffered  from  a 
nervous  sease,  and  Is  still  so  suffering,  and 
has  soffered  pain,  all  of  wUch  has  prevent- 
ed him  from  attending  to  the  duties  required 
of  him  by  his  business  and  occupation. 

Tbe  motion  for  a  new  trial,  which  was 
overruled,  attacked  the  verdict  upon  the 
grounds  that  it  was  contrary  to  law,  contrary 
to  the  charges  of  the  court  and  to  the  evi- 
dence, and  was  excessive.  Tbe  overruling  of 
this  motion  ctmstltntes  the  basis  of  tbe  first 
asaii^ent  nt  error.  Counsel  for  plaintiff 
In  error  discuss  all  the  grounds  of  the  mo- 
tl<m  together.  Counsel  for  plaintiff  in  error 
Insist  In  the  discussion  of  the  first  assign- 
ment that  the  e^ence  was  not  snffideut  to 
show  that  the  disease  from  which  Brash  was 
suffering  was  caused  by  Ihe  accident  referred 
to  in  the  declaration,  but  on  the  contrary  the 
testimony  of  two  i^iyslfdans  called  as  wit- 
nesses by  the  defendant  sbows  that  the  dis- 
ease could  not  have  been  caused  by  the  ac- 
ddoit. 

There  was  anq»le  evidence  to  show  that 
Brash  Is  a  snflterer  from  a  nervous  disease : 
one  lithysician  called  It  "neurasthenia." 
Brash  has  been  treated  iff  tMs  physldan  for 
that  dtoease  since  a  day  or  two  after  the  ac- 
cident, who  had  not  treated  him  for  a^y 
disease  prior  to  that  time  since  January, 
1910,  prior  to  whldi  date  Brash  had  been 
treated  by  him  for  chronic  neuralgia,  but 
had  been  discharged.  When  tbe  accident  oc- 
curred Brash  seemed  to  have  sustained  no 
personal  Injuries  like  bruises,  cuts,  and 
wounds  and  brokra  limbs,  but  he  was  as  he 
said  Jostled  and  thrown  backward  and  for- 
ward in  his  seat  His  "head  struck  the  seat 
In  front  and  very  forcibly"  and  threw  him 
back,  and  be  was  thrown  upon  his  left  band 
and  strudc  his  side  against  something.  There 
was  much  confuslw  and  noise,  dust  and 
showers  of  broken  glass,  but  Brash  left  the 


ear,  minted  with  the  other  passengers,  com- 
plaining subtly  oC  a  vnlned  wrist*  and 
his  back  which  ha  aald  "hurt  blm."  That 
evening  bis  palna  Increased;  be  treated  Us 
own  aUmenta  without  success,  and  retomed 
boma.  Accwding  to  bis  testimony  bla  ines- 
ent  condltiim  Is  tliat  of  one  suffering  tram 
a  "nervous  breakdown.'"  He  cannot  sleep 
at'  times ;  when  he  Is  quiet  and  composed 
he  can  attend  to  his  buabwss,  but  little  ex- 
erthm  incapadtatea  bim,  and  bla  business 
suffers  tarn  lack  of  bis  attottifm.  His 
back  glrea  bim  mudi  trouble,  and  bis  neck 
pahia  blm,  and  fals  '^qrtnal  otdomu  Is  all 
curved,"  be  aald. 

There  are  aome  facta  appearing  In  tbe  evi- 
dence wtaldi  were  used  aa  drcnmstanoea  fkun 
wUeb  tbe  Inferenca  waa  sought  to  be  drawn 
that  the  dlseaae,  firom  iriildi  the  dtfsndant 
in  emur  la  suffering,  waa  attrUnitable  to  tbe 
acddsnt  of  May  4,  1914. 

Hie  verdict  waa  nndoabtedly  rendered  i^ 
on  tbe  theory  that  Ibe  nervona  omidltion  of 
the  defendant  In  error  was  not  only  a  per^ 
manoit  condltlm,  but  tliat  It  waa  tbe  result 
of  the  accident.  Thla  la  vvanmt  from  tin 
fact  that  Oie  Injuiiea  aostalned  by  Braah 
so  far  aa  any  outward  or  bodily  evldenoea 
of  them  were  ooncraned  were  very  slli^t. 
The  Jury  therefore  mnat  have  relied  npoa 
hia  statementa  aa  to  die  natnra  of  fala  tai- 
Jories.  and  their  conseqoendea.  As  to  their 
probable  duration  and  permanent  character 
there  la  no  evidence,  expert  or  otherwise  up- 
on whidi  to  base  a  condualon  reas<mably 
certain.  It  should  a^^ear  from  the  evidence 
with  reasonable  certainty  that  tbe  diseased 
fX>ndltlon  of  the  defendant  In  ^ror  resulted 
from  the  Injuries  recdved  by  him  in  the 
railroad  acddent,  and  not  be  left  to  specu- 
latlon  and  guesswork  on  the  part  of  tbe  wit- 
ness materially  Interested,  in  the  recovery  of 
damages. 

[2,  S]  The  hypothetical  question  propounded 
to  the  witness  Dr.  Helms  was,  we  think,  Im- 
properly allowed,  because  the  question  omit- 
ted a  very  material  fact,  namely,  tbe  physical 
injury  actually  sustained,  or  the  Injury  which 
the  evidence  may  have  tended  to  show  was 
sustained.  The  reply,  however,  seems  n<A  to 
have  been  harmful,  as  the  witness  acknowl- 
edged his  inability  to  answer. 

[4]  We  think  the  verdict  was  excessive, 
and  as  we  are  not  advised  from  the  record  of 
the  extent  of  the  Injuries  actually  received, 
nor  their  consequences,  we  cannot  direct  a 
remittitur. 

The  judgment  Is  reversed. 

BBOWNB,  G.  J.,  and  TAYLOR,  8HACK- 
LBirOBD,  WHrrriBLD,  and  ELUS,  JJ, 
concur. 
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C7S  wim.  no 

ANSUBT  at  iL  T.  6BAHAM  at  aL 
(Snprttne  Goort  d  Florida.  Fd>.  20, 1917.) 

fAvlMM  »f  Iha  Court.; 

1.  DCBDa  ^a>118— LOOAtlON  OT  LUTD— PBS- 
BTTHFTlOIf. 

Where  the  state  and  coanty  are  omitted 
from  the  descriptloD  of  the  lands  conveTed  In  a 
deed,  bat  the  lands  are  so  described  that  the? 
can  be  located  by  a  aarreyor.  the  fact  that  the 
cantor  and  grantee  are  deacribed  oa  befaw  «t  • 
certain  county  and  state,  and  the  deed  is  afr 
knowledged  and  recorded  in  that  county.  In  tbe 
absence  of  anythinr  to  the  contrary,  the  pre- 
sumption Is  uiat  toe  land  Is  aituated  in  the 
county  and  state  where  all  the  parties  reside, 
and  whoe  Uw  jdeed  was  tucatad,  acknowledged, 
and  recOTded. 

2.  Dnps  ^988(D  —  IMuoBiPiioir  —  Bcm- 

If  a  anrreyor,  by  applying  the  rales  of  sur- 
veying, can  locate  uie  land,  the  description  la 
sufficient ;  and  a  deed  will  be  anstained  if  it  is 
poBsible  to  ascertain  and  identify  the  land  in- 
tended to  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  66.] 

8.  Deeds  «=i»106— iKTEimow— Oonhtbu  ction. 

Where  the  evident  intoition  of  a  grantor  can 
be  carried  into  effect  by  construing  the  word 
*%er,"  before  the  word  "beirs,"  in  the  habendum 
of  a  deed,  to  be  intended  for  "their,"  aucb  con- 
struction will  be  followed,  rather  than  one  which 
deCaats  the  dearly  expiaaaad  intaitJon  of  the 
grantor. 

[Bd.  Noteu— For  atkw  mam,  tea  Deads,  Cent 
Dig.  H  278-291,  872-974.] 

Error  to  Clrcnit  Court,  Dnral  Coanty; 
George  Conper  Glbbs,  Judge. 

Ejectment  by  J.  C  Ansley  and  others 
against  Dora  Oraham  and  otbors.  PUUntUfo' 
motion  for  nonsuit  granted,  and  tbsy  btlng 
error.  Seversed  and  r^anded. 

AxMl  &  lUndiart,  of  Jacksonville,  for 
plnlnttfla  In  error.  D.  M.  Qomto  and  Carter 
tt  HcCollnm,  all  of  JadtsmiTUle,  for  defend- 
ants Id  oTor. 


BROWNBk  C.  J.  On  August  26,  1915. 
plaintiffs  in  error,  who  were  the  plalntlfCs  be- 
low, broi^t  salt  in  ejectment  against  the 
defendants  in  error,  in  the  circuit  court  of 
Duval  county.  A  plea  of  not  guilty  was 
filed,  and  oa  the  trial  the  pin^niiffft  oifered 
in  evidence  the  deed  under  which  they  claim- 
ed title,  as  follows: 

"This  indenture,  made  this  17th  day  of  Octo- 
ber, A.  D.  1901,  between  J.  C  Greeley,  as  trus- 
tee for  Mellen  O.  Greeley,  with  power  to  sell, 
of  the  county  of  Duval,  in  the  state  of  Elorida, 
party  of  the  first  part,  and  Emma  Tallock,  dur^ 
ing  ner  natural  Eie,  then  Hattie  Ansley  and 
ber  children,  of  the  county  of  Duval,  m  the 
state  of  Fl<nida,  party  of  the  second  part. 

"Witnesseth,  that  the  aaid  party  of  the  first 
part,  for  and  in  consideration  <n  the  sum  of 
one  hundred  and  sixty  dollars,  to  him  paid 
by  the  aald  part?  of  ue  aecond  part,  the  re- 
ceipt whereof  ia  hereby  at^owledged,  has  grant- 
ed, bargained  and  sold  to  the  said  party  of  the 
oecmd  part,  her  heirs  and  aaaigns  fliaever,  the 
fcdlewing  described  land,  to  wit: 

*Tart  of  the  Sand  HiUs  tract,  aUu  bdng  jwrt 
vf  the  Willie  Brown  tract  begin  in  ^^am 


Ballard  east  line  208  feet  north  of  the  baae 
line,  thence  continue  north  In  the  aaid  Baflard 
line  688  feet,  thence  easterly  at  right  andes 
with  first  line  830  feet,  thence  southeuy  paralld 
with  first  line  588  feet,  thence  westerly  830 
feet  to  the  place  of  beginning,  containing  4 
acres. 

"And  the  said  partr  of  the  first  part  does 
hereby  faUf  warrant  m  tiUs  to  aaid  land  and 
will  defoid  the  same  agafaist  tiw  lawful  dalms 
of  all  persons  whonwoever. 

"In  witness  whereof,  the  said  party  of  the 
first  part  has  hereunto  set  his  hand  and  seal 
the  day  and  year  first  above  written. 

"J.  C.  Greeley,  [Seal] 
"As  Trustee  for  Mellen  G.  Grealay. 
"Signed,  sealed  and  ^vered  In  preaenoe  of: 
"Carrie  Harrison. 
"Allan  Greeley. 

"State  of  Fknida.  County  <rf  DuvaL 

"I  hereby  certify,  that  oa  this  17th  day  of 
October,  A.  D.  1901,  before  me,  Allan  Greeley, 
notary  public,  personally  appeared  J.  0.  Gree- 
ley, as  trustee  for  Mellen  C.  Greeley,  to  me 
known  to  be  the  person  described  in  and  who 
executed  the  foregoing  conveyance  to  E.  Tallock, 
and  acknowledged  the  execntion  thereof  to  be 
his  free  act  and  deed  for  the  uses  and  pnrpoaea 
therein  mentioned. 

"Witness  my  irignatnre  and  offldal  aeal  at 
Jacksonville,  in  the  county  of  Duval  and  state 
of  Florida,  ^e  day  and  year  last  mentioned. 

"[Notarial  SeaL]  AUan  Grsetor* 

"Notary  PubUb  State  of  Fla.  st  Largt 

"I  certify  hmt  on  this  19th  day  of  Octobei 
1901.  I  recorded  the  foregtdng  Instrument  it 
the  public  recorda      Duvu  eonn^,  Florida. 
"P.  D.  Caasidey.  Clerk  Circuit  Court, 

"[Court  SeaL]        By  E.  a  Clark,  D.  O." 

Whereupon  the  defuidants  objected  to  Its 
Introduction  on  the  following  grounds: 

"(1)  It  appears  to  have  been  executed  under 
a  power  and  the  power  is  not  first  ahown. 

"(2)  The  deed  ia  vague  and  indefinite  in  de- 
scribing the  land  and  doea  not  fnmiah  the  means 
of  identifying  the  tract  intended  to  be  convey- 
ed, and  is  therefore  void  for  uncertainty  in  de- 
scription. 

"(3)  The  deed  is  vague  and  uncertain  aa  to  the 
person  taking  the  grant,  and  it  is  impoaalUa  to 
determine  therefrom  who  takes  what  estate^  if 
any.  is  granted. 

*^(4)  The  granting  dause  Is  r^ugnaat  to  the 
introductory  clauaa,  and  thereftwe  the  deed  la 
void  for-  repugnancy. 

"(6)  The  fee-simme  estate  is  granted  to  Elm- 
ma  Tallock  and  her  heirs,  ana  the  plalntifb 
have  not  ahown  that  they  derived  title  under 
Emma  Tallock. 

"(6)  Tb9  fee-simple  estate  is  granted  to  Em- 
ma l^dlock  and  Mattie  Ansl^  and  her  diU- 
dren. 

"(7)  The  fee-rim(de  title  is  granted  to  Emma 
Taliodc  and  Mattie  Ansley  and  her  children, 
and  thus  is  created  an  estate  in  ootmancy.  Tbt 
plaintib,  aa  tenants  In  oommoti,  have  not  ahown 
that  ejectment  lies  as  against  their  cotenanta 
in  this  cause.*' 

To  these  obJectionB  the  court  made  the  fol- 
lowing order: 

"I  sustain  the  objectiona  of  the  defendants  to 
the  introduction  of  this  deed.  I  have  construed 
the  deed  in  the  partic}ilar  instance.  Had  there 
only  been  the  first  objection,  of  ahowing  the 
power,  I  would  have  permitted  the  deed  to  go 
in.  If  you  had  failed  to  show  posseaaion,  then 
I  sboula  have  sustained  the  objection  on  that 
first  ground.  If  you  had  relied  on  your  docu- 
mentary title  to  the  land  and  had  not  in  addi- 
tion thereto  shown  poaaeaaion*  other  ohjeetiiima, 
having  been  raised  to  thia  particular  deed,  made 
it  necessary  for  the  court  to  construe  the  deed. 


#=>For  other  esses  see  bsbw  tople  and  KBT-NDHBBR  la.  all  Key-Nunbered  Dlsetu  sad  l^dexei 
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The  court  lias  construed  tba  deed  to  mean  just 
as  stated  la  the  granting  danae  that  the  deed 
is  to  the  second  party,  and  that  the  second  par- 
ty is  E^nma  Tallock,  her  heirs  and  assigns." 

Tlie  plaintiffs  then  offered  to  prove  tMt 
Emma  Tallock  went  Into  possession  of  tbe 
property  about  the  date  of  the  deed  and  re- 
mained In  posse^on  until  her  death  in  De- 
cember, 1909;  that  Mattle  Ansley,  together 
with  her  husband  and.  children,  lived  np<m 
the  land  with  Emma  Tallock  for  two  or  three 
years,  beginning  at  or  abont  the  date  of  the 
deed;  that  Mattle  Ansley  died  during  the 
year  1908 ;  that  she  left,  Buirlvlng  her,  her 
husband,  J.  0.  Ansley,  and  her  children,  Er- 
nest M.  Ansley,  Elbert  O.  Ansley,  John  M. 
Ansley,  and  Millie  May  Ansley ;  that  the  real 
parties  In  Interest,  E.  P.  Axtell  and  C.  D. 
Rinehart,  liare  by  proper  oonreyances  ac- 
quired the  Interests  of  the  said  nominal 
plaintlfib  In  this  cause;  that  the  plaintiffs 
offered  to  prove,  by  a  surveyor,  that  the  de- 
scHptlon  In  said  deed  is  sufficient  to  locate 
the  land :  and  that  the  land  therein  describ- 
ed can  be  located  by  a  surveyor  from  the  de- 
scription contained  in  the  deed,  when  the 
said  description  Is  considered  with  reference 
to  ttie  land  of  William  Ballard  and  the  land 
known  aa  the  Sand  Hills  tract,  which  are 
mentioned  in  said  deed. 

The  defendant  objected  to  the  Introduction 
of  this  evidence  because  It  was  irrelevant 
and  immaterial,  and,  upon  this  objection  be- 
ing sustained,  the  plaintiff  moved  for  a  non- 
suit with  bill  of  exceptltms,  and  sued  out 
writ  of  erxoT  to  this  conrt,  and  assigns  as 
errora  the  refusal  of  the  trial  Judge  to  per- 
mit the  IntroducUon  oi  the  deed  from  J.  C. 
Greeley  as  tmstee  for  Mellen  C.  Greeley  to 
Emma  Tallock  and  others,  and  his  refusal 
to  allow  plaintiffs  to  prove  the  facta  set  forth 
above. 

(1,  S]  In  ruling  on  the  objection  to  the  in-' 
t reduction  of  the  deed,  the  court  below  stated 
that,  if  there  had  only  been  the  first  objec- 
tion, he  would  have  permitted  the  deed  to  be 
Introduced,  sntaject  to  sabseqnent  ptoot  which 
would  establiah  its  relevancy.  In  view  of  the 
fact  that  the  attorney  for  defendant  in  er- 
ror dlscoaaes  his  first  objection,  and  as  the 
case  will  go  beck  for  a  new  trial,  we  feel  It 
incumbent  npon  us  to  pass  upon  this  objec- 
tion, and  we  find  that  the  ruling  of  the  trial 
judge  was  correct  The  judge  did  not  rule 
definitely  on  the  second  objection,  which  was 
that  the  descripOtm  of  the  land  sonfl^t  to  be 
cimveyed  did  not  furnish  means  of  identify- 
ing the  tract,  and,  as  this  queetloa  may  arise 
in  anothu-  trial,  it  is  necessary  here  to  de- 
termine its  merits.  The  description  Is  as 
follows: 

"Part  of  the  Sand  Rills  tract,  also  bemg  pan 
of  the  Willie  Brown  tract,  being  in  William 
Ballard  east  line  206  feet  north  of  the  base 
line,  thence  continue  north  in  the  said  Ballard 
line  588  feet,  thence  easterly  at  right  angles 
with  first  line  330  feet,  thence  sonUierly  paral- 
lel with  first  line  S88  feet,  thence  westerly  330 
feet  to  the  place  ot  begging,  oontaimng  4 
acres." 


This  descriptlOD  seems  sufficient  to  Identify 
the  land.  The  grantor  and  grantees  are  de- 
scribed as  bdng  of  the  county  of  Daval  and 
sta^  of  Blorlda,  and  the  deed  Is  recorded  In 
that  county,  and,.  In  the  absence  of  anything 
to  the  contrary,  tte  presumption  is  that  the 
land  Is  situated  in  the  county  and  state 
where  all  the  parties  reside,  and  where  the 
deed  was  executed,  acknowledged,  and  re- 
corded. 

In  the  case  of  Horton  v.  Murden,  117  Ga. 
72.  48  S.  B.  786,  the  land  was  referred  to  as 
"my  lot  SO  front  of  Fortune  street,  mnnlng 
back  166  f6et,  Joining  oa  the  north  side  by 
Murden  and  on  the  .south  side  1^  Hortcm.'* 
The  state,  county,  and  fdty  in  whidi  the  lot 
was  located  were  not  referred  to.  It  was 
daimed  that  the  instrument  was  Told  fbr 
want  of  adequate  de6crlpti<m.  Tlie  document 
was  dated,  "Atlanta.  6a.,*'  and  tba  court 
said: 

"In  the  absence  of  anything  to  tba  eontranr, 
it  will  be  presumed  that  Fortune  street  was  in 
the  city  of  Atlanta." 

In  Butler  v.  Davis,  6  Neb.  621,  objectlMi 
was  made  to  admtsslmi  of  a  deed  because  the 
description  was  void  for  uncertainty,  and  did 
not  describe  any  pn^wrty.  The  land  was  de- 
scribed as  the  south  half  of  the  northwest 
quarter  and  the  north  half  of  the  southwest 
quarter  of  section  36,  In  township  15  north, 
of  range  12  easrt,  without  designating  the 
county  and  state  in  which  the  lands  were  slt- 
nated.  The  court  hdd  that  the  deed  was 
property  admitted  In  evidence,  and  based  Ua 
decision  on  the  fact  that  the  deed  was  sign- 
ed and  acknowledged  in  Douglas  county,  and 
Immediately  thereafter  filed  for  record  in  the 
office  of  the  register  of  deeds  of  that  county. 

If  there  is  a  Sand  Bills  tract,  or  a  Willie 
Brown  tract,  or  a  William  Ballard  place, 
which  can  be  located,  the  land  sought  to  be 
conveyed  seems  easily  identified.  In  the  case 
of  Lente  V.  Clarke.  22  Fla.  616,  1  South. 
this  conrt  held  that  a  promise  to  sell  "my 
forty  near  the  Garrison  Lands  in  Hernando 
county"  was  a  sufficient  description  to  Iden- 
tify and  furnish  means  of  finding  the  land. 
The  plaintiff  herein  offered  to  prove,  by  a 
surveyor,  that  the  description  In  the  deed  Is 
suffident  to  locate  the  land,  and  that  the 
land  ther^n  described  can  be  located  by  a 
surveyor  from  the  description  contained  in 
the  deed.  Even  if  a  layman  might  not  have 
been  able  to  locate  the  land — although  we 
see  no  reason  why  not.  If  the  Sand  Hills 
tract,  the  Willie  Brown  tract,  and  the  Bal- 
lard place,  are  sufficiently  well  known  In  the 
county  to  be  Identified — still  the  offer  ot  the 
plaintiff  to  prove  by  a  surveyor  that  it  could 
be  located  brought  it  within  the  rule  laid 
down  this  court  In  Campbell  v.  Carmth, 
32  Fla.  264,  13  South.  432,  and  followed  In 
Hoodless  V.  Jemtgan,  46  Fla.  213,  35  South. 
656,  Walker  v.  Lee,  61  Fla.  360,  40  South. 
881,  and  In  Conroy  v.  WoodooA,  B8  Fla. 
682.  43  South.  693,  that: 

"If  a  surveyor,  by  applying  the  rules  of  snr- 
veying,  can  tocate  the  land,  tha.descriptioo  Is 
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■offlcleDt;  and  tbt  deed  wHI  be  voatefaied  It  it 
li  poenble  from  the  whole  deecriptim  to  ueer- 
tain  and  identify  the  land  intended  to  be  con- 
veyed." 

[3]  Thle  brings  ns  to  the  otber  objections 
wblch  the  trial  Judge  considered  together 
and  construed  the  deed  to  mean  that  It  la 
'to  the  second  party,  and  that  the  second 
party  la  Emma  Tallock,  her  heirs  and  as- 
algns."  To  reach  this  conclosion,  he  had  to 
treat  the  words  "to  Mattle  Ansley  and  her 
children"  as  surplusage,  and  make  no  at- 
tempt to  reconcile  all  parts  of  the  instrument 
There  has  been  much  discussion  by  coarts 
of  the  value  of  the  relative  position  of  con- 
flicting clauses  in  deeds,  some  holding  to  the 
old  rule  that  the  first  of  two  repugnant  daus- 
es  shall  be  given  effect,  and  others  that  this 
rale  will  only  be  applied  when  the  premises 
and  the  habendum  are  irreconcilable,  and  It 
does  not  appear  from  the  other  parts  of  the 
instrument  which  1b  Intended  to  be  control- 
ling. The  modem  and  genenlly  acc^ted 
rule  Is  thus  discussed  In  Vtter  t.  Sldnun, 
170  Ma  284,  70  S.  W.  702: 

"Numberlesa  other  cases  coold  be  cited  bear* 
ing  upon  the  qoestions  here  inTtdved,  but  the 
foregtang  are  sufficient  to  illustrate  the  intrica- 
cies, the  pitfalls,  and  the  obstades  that  the 
conveyancers  of  olden  times  encountered,  and 
that  the  courts  had  to  grapple  with.  They  are 
interefltinf;  and  instructive,  but  they  are  not  all 
controUiog  nowadays.  Then  great  care  was 
observed  to  confine  to  each  part  of  a  deed  its 
assigned  function.  The  several  parts  of  the  in- 
strument were  given  an  important  and  control- 
ling meaning,  and  the  place  in  the  instrument 
where  the  meaning  of  the  testator  was  to  be  ex- 
pressed was  considered  of  the  graveet  impor- 
tance.  The  premises  included  all  that  was  con- 

*  tained  in  the  deed  preceding  the  babmdum, 
and  embraced  the  names  of  the  parties,  such 
recitals  as  were  deemed  necessary,  the  consid- 
eration, and  the  description  of  the  property. 
Then  followed  the  habendum,  the  tenendum,  the 
reddendum,  the  ccmdltions,  the  warranty,  the 
covenants,  and  the  conclusion.  1  DevL  Deeds 
(2d  Bd.l  I  178.  No  one  provision  was  allowed 
to  bnpfaige  on  the  province  of  another.  The 

■  general  rule  was  that,  if  there  be  a  repugnan- 
cy, the  first  words  in  a  deed,  and  the  last  words 
in  a  will,  shall  prevaiL'  Sir  James  Mans6e]d, 
C.  J.,  in  Leicester  v.  Biggs,  2  Tault.  113.  In 
short,  that  a  grantor  might  Cfmvey  as  he  i^eas- 
ed,  and  his  Intention  and  wishes  would  be  ob- 
served by  the  courts,  but  with  this  qualiflcatlou: 
That  he  must  express  bis  Intention  In  set  and 
technical  language,  and  at  the  proper  places, 
and  in  the  right  order  snd  dause  of  the  deed. 
Failing  so  to  do,  the  courts  did  not  feel  called 
on  to  bother  about  his  intention,  but  took  what 
be  said  first  as  expressing  conclusively  his  in- 
tention and  discarded  everything  else  as  void 
for  repugnancy.  Such  a  rule  of  construction 
made  it  almost  impossible  for  any  one  except  a 
very  expert  nmveyancer  to  draw  an  Instrument 
that  woidd  stand  the  test  of  the  rule,  and  like- 
wise made  it  very  easy  for  the  courts  in  con- 
struing complicated  instruments;  but  it  is  not 
so  clear  tliat  the  real  intention  of  the  grantor 
was  ascertained  or  effectaated.  The  modem 
mle,  wUdi  prevails  In  this  state,  Is  much 
Ampler,  and  mudi  more  calculated  to  carry  out 
the  wishes  of  the  grantor.  The  intention  of 
the  grantor,  as  gathered  from  the  four  comers 
of  the  Instrument,  is  now  the  pole  star  of  con- 
stnictlra.  That  intention  may  be  expressed 
anywhere  in  the  instrument,  and  In  any  words, 
the  simpler  and  plainer  the  better,  that  will 
impart  it;   and  the  court  will  enforce  It  no 


matter  'In  lAat  part  of  ti»  faiatniiiient  It  fa 

found." 

In  oonstmlng  deeds,  spedfle  and  particn- 
lar  words  and  expreaidons  will  control  ow 
those  more  general.  Tlie  grantor  In  this  case 
seemed  to  have  had  a  very  dear  and  find 
intoittoi  as  to  the  dlapoaitkm  at  the  prop- 
erty, and  expressed  such  intention  spedflcal* 
ly  and  particularly ;  that  Is,  to  "Emma  Tal- 
lock during  her  nataral  life,  Mien  to  Mottle 
Ansley  uid  her  diUdren."  To  hold  that  by 
the  use  in  a  snlMeqnent  part  (tf  tbs  deed  <^ 
technical  words  found  In  the  statute,  of 
whidi  be  may  not,  and  iffobably  did  not, 
know  the  meanfaig  and  effect,  be  defeated  his 
own  intention,  which  Is  expressed  in  words 
so  clear  and  stmiOe  that  a  diUd  could  under- 
stand th«n,  would  do  Tl<denoe  to  all  nilM  of 
construction. 

The' attorney  fat  defsndants  in. error  eon- 
tends  that  to  so  construe  the  deed  that  Em- 
ma Tallock  had  only  a  life  estate,  and  that 
the  fee  was  granted  to  Mattle  Anslay  and 
her  diUdren,  "would  do  violence  to  gnun- 
matlcal  construction."  To  constme  the  deed 
otherwise  would  do  Tlolence  to  the  deoriy 
expressed  itrtention  of  tbe  grantor,  even  if 
such  Intootlon  Is  not  grammatically  ok- 
pressed. 

"Mala  grammatlca  ncm  vltlat  ehartam,  nei- 
ther false  Latin,  nor  false  English,  will  make 
a  deed  void  when  the  intent  of  the  parties  doth 
plainly  appear."     Sfaeppard's  Touchstone,  87. 

"Tbe  manifest  intention  of  die  grantor  will 

Ere  vail  over  the  donbts  wbidi  ndght  be  raised 
y  a  strict  grammatleal  oonstmotioD."  May 
V.  May,  7  Fla.  207,  68  Am.  Dee.  481. 

So  tar  as  the  Instrument  under  consldera- 
tioQ  is  concerned,  any  IntetpretaUon  placed 
vpoa  it  will  do  Tifflence  to  grammatical  con- 
struction. 

Tbe  deed  under  coudderatlon  Is  In  Oie 
form  ct  a  warranty  deed,  inovlded  for  In 
the  Florida  statat^  ueept  that  In  the  sec- 
ond paragraph  the  words  **in  hand"  are 
omitted,  and  "hW*  Is  lOunged  to  "her."  Tbe 
blank  ivaces  In  fh»  statntovy  form  tMmd  in 
chapter  40B3,  Acts  of  1801,  are  for  the  date, 
names  of  parties,  aunty  and  state,  amount 
of  consideration,  and  description.  The  gran- 
tor knew  who  were  to  be  the  grantees,  and 
the  quantity  of  tbe  estate  be  intended  to  con- 
vey to  ea<^  and  be  did  what  was  tbe  most 
natural  thing  for  one  not  an  experienced  con- 
veyancer; be  followed  tbe  names  of  tiie 
grantor  and  grantees,  with  the  estate  each 
was  to  take  under  the  deed.  We  do  not  see 
how  an  unskilled  scrivener  could  have  more 
cleaiiy  shown  his  Intention  than  the  grantor 
did  In  this  instance^ 

In  McNalT  &  Wade  Land  Oo^  t.  Adams,  04 
Via.  000,  40  South.  492.  this  conit  said: 

**Iii  construing  the  deed,  the  design  of  die 
maker  must  be  gathered  from  the  whole  In- 
strument We  have  the  right  to  look  to  the 
subject-matter  embraced  in  the  Instrument,  and 
to  the  intention  of  the  parties  and  the  condi- 
tions surrounifing  them.  If  clauses  in  the  in- 
strament  are  repugnant  to  each,  other,  tbey 
most  be  recondlnl  if  possible,  and  the  intent, 
and  not  toe  words^  is  the  ptindpol  thing  to 
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be  regarded.  Stewart  v.  Pnston,  1  Fla.  10; 
Pry  V.  Hawley,  4  Fla.  258:  First  Nat  Bk.  of 
Elorida  v.  SavHonah.  F.  &  W.  Rj.  Co.,  86  Fla. 
183,  18  Soutb.  34C;  [LasKlej  Owena.  62 
Fla.  31^  42  South.  457  [11  Aiu.  Cas.  247] ; 
Hall  V.  BastnuLQ,  Gardner  ft  Oo.,  89  Miss.  588, 
43  South.  2  [119  Am.  St.  Rep.  709];  Bendei^ 
8MI  T.  Mack,  82  Ky.  379;  Langtey  t.  Owens, 
02  Fla.  802.  42  South.  467  ai  Attn.  Gas.  2471." 

"Th9  deed  should  be  so  eoturtmed  to  make 
every  part  of  ft  effective  If  possibte.**  Blade 
T.  Skinner  Mfg.  Co.,  68  Fla.  1088^  4S  Soutli. 
922. 

We  cannot  Bee  that  tbere  is  BDCb  a  repug- 
nance or  contradiction  In  tbls  deed  as  re- 
qnlres  any  part  of  It  to  be  Ignored.  There 
la  M»ne  dlght  amUgol^,  bnt  It  la  not  each 
aa  la  IncapaUe  of  aatlafoctozy  etncidation. 
The  grantor  apparently  knew  that  he  was 
"tlie  party  of  the  first  part,"  and  that  the 
grantees  shonld  be  designated  the  party  or 
parttes  "of  the  second  part"  He  ms  not, 
however,  familiar  with  the  formal  parts 
of  a  deed  of  conv^ance,  and  did  not  know 
that  It  was  Dnnaaal  to  designate  the  qaantl- 
ty  of  the  estate  amveyed  when  naming  the 
parties;  but,  whatever  may  have  been  bis 
Ignorance  in  other  rejects,  he  had  a  dear 
and  posltlTe  knowledge  of  the  parties  who 
were  to  rec^re  13m  inoperty  coav^red,  and 
what  interest  or  estate  he  Intended  for  each 
to  take,  and,  with  that  dominant  tlionght 
and  intention,  be  named  tb^r  respectlTe  es- 
tates when  be  wrote  their  names,  to  wit : 

"Emiaa  Tallock  daring  her  natural  life,  then 
Klattie  Ansley  and  ber  children,  of  the  county 
of  Duval  in  the  state  ct  Florida,  party  of  the 
second  part." 

The  next  clause  in  the  deed  reads: 
"Wltnesseth,  that  the  said  party  of  the  flzst 
part,  for  and  in  consideration  oi  the  sum  of 
one  hundred  and  sixty  dollars,  to  him  paid  by 
the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  oas  granted, 
bargained  and  sold  to  the  said  party  of  the  sec- 
ond part,  her  heirs  uid  assigns  forever,  the  fol- 
lowing dMcrlbed  land,  to  irft" 

In  naming  Kmnw  Tallock,  and  Ifattie  Ans- 
ley and  ber  diUdren,  he  designates  them  as 
"party"  of  the  second  part,  both  In  the  prem- 
ises and  In  the  granting  clanssL  To  vdiom, 
then,  does  he  refer  when  he  says  "ber  heirs 
and  assigns  fraerer^t  To  say  that  he  re- 
fera  to  Bmma  Tallock  wonld  make  the  gran- 
tor contradict  himsdf  and  defeat  his  avow- 
ed purpose  and  give  to  ber  In  fee  ^Unple 
what  he  aaid  she  dionld  bave  **dnring  her 
natnral  life."  Mweorer,  we  wonld  have  to 
reject  the  words,  "then  Mattle  Ansley  and 
h»  diildren,"  as  snrplnsage.  If,  on  the  con- 
trary, we  constme  It  to  meui  Mattle  Ans- 
ley and  her  children,  we  give  life  and  mean- 
ing to  erary  part  of  the  instrument. 

"One  of  the  most  important  rules  in  the  con- 
stmctioQ  of  deeds  is  so  to  construe  them  that  no 
part  shall  be  rejected.  The  object  of  all  con- 
struction is  to  ascertain  the  intent  of  tlie  par- 
ties, and  it  must  have  been  their  intuit  to  uva 
some  meaning  in  every  part  It  never  could  be 
a  man's  intent  to  contradict  himself;  therefore 
we  shonld  lean  to  sotdi  a  construction  as  recon- 
ciles the  different  parts,  and  refect  a  oonBtm» 
tkm  which  leads  to  a  eontradictioo."  Wager 


V.  Waser.  1  Sera.  &  R.  (Pa.)  874;  Prior  v. 
Quackenbusb,  28  lad.  4^:  Carson  v,  UoCaiila. 
flO  lad.  834 

It  is  contended  tlut,  becanse  the  grantor 
naed  the  slngolar  pnmonn,  "hex,"  he  did  not 
mean  Uattle  Ansley  and  her  diildren  as  Oie 
parties  who  were  to  take  the  estate  In  fee 
simple  npon  ftie  death  of  Emma  fCallot^ 
If  he  had  need  tlie  plnral  pronoun,  "Uielr,*' 
amUgnlty  wonld  stiU  have  resulted,  and  in 
attempting  to  f^ow  the  statutory  form  of  a 
deed,  after  having  emphatically  named  the 
grantees,  and  stated  the  estates  they  were 
to  take,  be  was  led  into  a  sitnation  where 
he  could  not  escape  ambiguity ;  but  he  plac- 
ed, as  a  pole  star  to  guide  us  to  his  inten- 
tion, the  words,  "Emma  Tallodc  during  ber 
natural  like,  then  Mattie  Ansley  and  ber 
children." 

In  the  case  of  Sease  v.  Sease,  64  S.  O.  216, 
41  S.  E.  898,  a  deed  was  construed  which 
contained  in  the  granting  clause  the  words, 
"unto  Esther  C.  Sease  and  ber  <^dren,"  and 
in  the  habendum  the  words,  "unto  Esther  <X 
Sease  and  her  children,  ber  heirs  and  ""^g^ 
fbrever."  The  court  in  that  case  said : 

"It  is  impossible  to  construe  the  deed  so  as  to 
give  force  and  effect  to  all  its  parts,  wiUioat 
cbangiiig  the  phraseology  in  some  respects.  Tba 
appellBnt  ccmtends  that  the  intention  ot  the 
grantor  can  be  carried  Into  effect  by  ctmstruing 
the  word  'her/  before  the  word  'heirs,'  in  the 
habendum  of  the  deed,  to  be  intended  for  the 
word  'their,'  so  that  it  would  read,  '*  •  • 
Unto  the  said  Esther  O.  Sease  and  her  children, 
their  heiiB  and  assigns.  *  *  *  *  If,  by  con- 
struing a  word  to  be  intended  for  another  word, 
effect  can  then  be  givm  to  every  part  ot  a  deed, 
that  conatniction  will  be  preferred  to  one  which, 
not  only  changes  the  meaning  of  a  word,  bnt 
likewise  refuses  to  give  any  force  and  effect 
whatever  to  certain  other  words  of  the  deed. 
This  effect  can  be  accomplished  by  construing 
the  word  'her'  to  be  intended  for  'their.'  ** 

In  the  case  of  Keith  v.  Perry,  1  Deaana. 
(S.  a)  858,  the  word  "her"  was  construed  to 
mean  **thelr,^  to  give  eflCect  to  the  Instm- 
ment 

Under  our  construction  of  the  deed,  that  It 
gave  a  life  estate  to  Emma  O^ock,  with  re- 
mainder over  to  Mattle  Ansley  and  h^  cStSL- 
dren,  the  ^th  and  seventh  objectiona  wera 
not  well  taken,  and  afford  no  grounds  for  «x- 
clndlng  the  deed  fnmi  being  Introdoced  In 
evidence. 

^e  second  assignment  of  error  relates  to 
the  mllng  of  the  court  In  refusing  to  allow 
the  i^alntiff  in  error  to  make  proof  of  cer^ 
tain  facts  set  forth  In  his  otter.  The  ad- 
missibility of  the  matters  which  plaintiff  la 
error  offered  to  prove  depended  upon  wheth- 
er or  not  the  drcnlt  Judge  was  correct  In 
bis  eonstructloD  of  the  deed.  We  find  that 
he  was  not,  and  that  the  deed  should  bave 
been  admitted  In  evidence,  and  that  the  court 
bdow  ored  In  wdudlng  It  It  tbm^on 
foIlowB  Uiat  he  erred  In  refusing  to  allow 
the  plalntlgC  to  make  proof  of  the  matters  of- 
fered. 

The  case  Is  reversed,  and  winanded  to  Hm 
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oonrt  Mow  fiir  fOrtber  proc—ttnji  In  ac- 
cordanoe  with  this  opinion. 

TAYLOR,  SHAOKLBTOBD,  "WBHWIMJD, 
and  BLUB.  JJ^  oxieiir. 


<7S  FU.  604) 

BOUJOS  T.  OABSON. 
iSv^xmu  Court  of  Florida.    Feb.  -24,  1S17.) 

1.  Afpxaz.  and  Bbbob  «=»7B&— Dutt  to  Fru 
BBizr. 

It  is  tlM  duty  of  oooumI  for  i^Mllee  or  de- 
fendant In  error  to  iBle  in  this  court  a  brief, 
maintaining  the  correctness  of  the  proceedlDgs 
and  jodgment  of  the  trial  court 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  IMg.  |  S090.] 

2.  CONTINCANCB  ^»7— DXSCBCnON  OT  TBIAL 

CotnET- MonoK  FOB  GonriNUAnoB. 
An  amillestifni  for  tiie  continnanca  of  a 
cause  ia  always  addreemd  to  the  soand  diacre- 
tioD  of  the  court,  and  must  be  left  to  the 
tribunal  which  has  the  parties  before  it,  and 
who  must  determine  from  a  variety  of  circmn- 
■tanees  occurring  In  ita  presence  whether  such 
applications  are  made  in  good  faith. 

(Ed.  Note.— For  other  caBBS,  sn  Oontinnance, 
Cent.  Dig.  H  17,  18.] 

8.  CoHTUCUAifCK  «s>48— Affidavit  fob  Con- 
TiHUANCB— Sufficiency- Pbesumftioh. 
In  deciding  upon  the  sufficiency  oC  an  affi- 
davit for  continncuice,  no  presamptUMi  taTwaUe 
to  the  apidicant  ia  to  be  indulgeo. 

[Ed.  Note.— For  other  easas,  aea  Otutinnanco, 
Cent  Pig.  K  140.  142.] 

db  Apfbai,  and  Ebbob  «=»966<1>— Dibcbbtioh 

OF  TBIAL  OoUBT— RuLINQ  Off  MOTIOH  FOB 
COffTIIf U AJT  CB. 

An  apellate  court  win  not  reverse  a  judg- 
ment because  the  trial  court  denied  a  motion 
for  a  continuance  of  a  cauae,  unleas  there  has 
been  a  palpable  abuse  of  discretion  by  the  trial 
court  to  the  detriment  of  the  ^rt7  apjdying  for 
the  continuance,  dearly  and  amrmatlTelj  shown 
by  the  transcript  of  the  record. 

[Ed.  Note.— Fch:  other  casci^  n*  Appeal  and 
Enor,  Cent  Dig.  |  3887.] 

Bmr  to  OlTci^  CooTt.  Brnward  OaaxAj\ 
H.  Flem  Bramdns,  Jadge^ 

Actton  by  Ahub  M.  Ganna  agalnat  B.  J. 
BoUea,  Judgment  for  pUtlntUF,  and  defoid- 
ant  brings  error.  Afflnned.  BCotton  fbr  new 
trial  ovennled. 

Thos.  B.  Norfleet,  of  Ft.  lattderdale,  for 
liilaintlfr  In  error. 

PER  CURIAM.  James  If.  Carson  Instltat- 
ed  an  action  at  lew  against  E.  J.  Holies. 
The  dedaratlfHi  contains  the  common  counts, 
and  also  a  count  upon  a  contract  alleged  to 
bave  been  entered  into  by  and  between  the 
plaintiff  and  the  defendant  whereby  the 
plaintiff  waa  employed  by  the  defendant  as 
an  attorney  at  law  to  perform  certain  serv- 
ices  for  the  defendant,  which  services  are 
alleged  to  have  been  pwformed  In  part,  and 
that  the  plaintiff  stood  ready  and  willing  at 
all  timee  to  perform  the  contract  in  fall, 
bnt  that  the  defendant  had  repudiated  the 
contract  and  bad  refused  to  pay  to  the  plain- 


tiff the  amonnt  which  stUl  remained  dne 
thereon.  A  bill  of  particulars  was  attached 
to  the  declaration.  The  defendant  filed  the 
following  plea  In  abatement: 

"R.  J.  Bolle^  defendant  by  his  attomeF*  P.  A 
Vans  Agnew,  for  plea  in  abatement  of  nie  writ 
and  deaaration  herein  filed,  saya: 

"First  That  he  ia  not  a  resident  of  the  coon- 
tf  of  Broward  ai^  the  state  of  Florida,  but  he  ia 
a  resident  of  the  county  of  Duval  and  the  aaid 
state  of  Florida. 

"Seccmd.  TbaX,  the  several  mpposed  promiaea 
and  undertakings  and  causes  of  action  in  the  _ 
aaid  declarati(»i  mentioned  (if  any  such  were ' 
made)  did  not  occur  and  accrue  in  Ute  said  coua- 
ty  of  Broward  and  state  of  Florida,  but  ao  oc- 
curred and  accrued  in  the  said  county  of  Duval 
and  atate  of  Xlralda. 

"And  thia  the  said  R  J.  BoUes,  defendant,  la 
ready  to  verify. 

"Wherefore  tbla  dtfendant  praya  judgment  of 
the  aaid  writ  and  dedaratkm,  and  Oat  the  said 
suit  miv  be  abated." 

Hie  plaintiff  Joined  laaoe  upon  flda  plea, 
and  the  caae  was  called  tm  trial  txk  the  29tli 
day  of  April,  1916,  whoi  the  defendant  iOed 
the  following  motion  for  a  continuance : 

"Comes  the  defendant  by  his  attorneys  P.  A. 
Vane  Agnew  and  Thoa  B.  Norfleet,  and  moves 
the  court  to  grant  Mm  a  continuance  iA  Uie 
above  cause  until  the  next  term  of  this  court 
and  for  reasons  of  aaid  motitm  aays: 

"That  the  defendant  who  is  a  material  wit- 
ness in  his  own  behalf  in  this  cause,  haa,  within 
the  last  few  days,  beccnne  sick  and  Is  now  In 
such  a  physical  condlticm  that  it  is  nnsafe  and 
almost  impoasible  for  him  to  travel  from  his 
home  In  Jacksonville,  Fla.,  to  Ft  Laaderdale, 
Fla.,  in  order  to  be  present  at  this  hearing ;  that 
such  sifdcness  and  consequent  inaMlity  to  travel 
is  of  auch  recent  development  that  it  haa  been 
imposaible  to  take  his  deposition,  but  that  if 
present  defendant  would  testify  that  he  ia  not 
a  reaident  of  Broward  coun^,  Fla.,  but  Is  a 
resident  of  Duval  county,  Fla.;  that  the  ocm- 
tract  relied  upon  by  the  plaintut  In  this  cause 
and  upon  which  this  suit  is  based  waa  not  enter- 
ed into  in  Broward  county,  Fla.,  and  that  the 
cause  of  action  aet  out  in  plaintiff's  declara- 
tion did  not  accrue  in  aaid  county  of  Broward. 

'Hiat  auch  facts  are  very  material  to  the 
defense  in  this  cause,  and  cannot  be  proved  by 
any  other  witness." 

To  this  motion  was  attached  the  following 
affidavit: 

"Personallv  appeared  before  the  undendgned 
autboriQr,  llioa.  B.  Norfieet  who  upon  bis  oath 
states  that  he  ia  one  of  the  attorneys  for  the 
above-named  defendant  and  that  aa  such  he  files 
the  foregoing  motion;  that  the  matters  and 
facts  set  out  in  said  motion  he  believes  to  be 
true,  and  that  said  motion  la  not  filed  for  the 
purpose  of  delay  only,  but  that  justice  may  be 
dcme  the  defendant  in  aaid  cauae." 

The  following  proceedings  thereupon  took 

place: 

"Said  motion  coming  on  to  be  heard  on  the 
29th  day  of  April,  1916,  during  tenn  time,  the 
following  evidence  was  introduced  for  the  same 
(which  aaid  evidence  waa  and  ia  attached  to 
the  foregoiu  motion  and  afltdavit  of  coBtinn- 
ance,  marked  Exhibit  1): 

"  Dr.  Bdward  B.  lidl.  140  Waat  Monroe 
Street, 

"'Jacksonville.  Florida.    April  28/16. 
"  "To  the  Honorable  Justice  H.  P.  Branning, 
Ft  Lauderdale,  Fla.— Dear  Sir:  This  is  to  ow 
tify  that  Mr.  R.  J.  Bolles  has  been  a  patient 
of  mine  for  the  paat  six  yeata.  That  lie  la  at 
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pwsent  ander  my  pnfrarional  care  for  a  cardlo- 
renal  trouble  witn  arterial  h7i>erteDsUm ;  hla 
blood-pressure  is  164,  belag  above  the  maximam 
normal.  Thia  condition  is  associated  with  fre- 
quent attacks  ai  vertigo,  palpitation,  extreme 
natnlent  distenalon  of  the  atomach,  distrees  in 
breathing,  etc. 

"  'Id  my  opinion,  Hr.  Bollea  is  in  no  cfHidi- 
tion  to  attend  at  court  or  to  stand  trial  at 
thia  time;  he  la  in  need  of  both  mental  and 
phyrical  rest,  for  a  month  or  so  at  least ;  at  the 
end  oC  whidi  time  I  have  it  in  hope  he  will  be 
in  oimdition  to  fulfill  the  duty  required  of  him. 

■"[Signed]  Edward  B.  Uell. 

"  'Sworn  to  and  subscribed  before  me  thia 
28th  day  of  AprU,  1816. 
"  '[N.  P.  SeaLJ  A.  F.  WUson, 

•^'Notary  Public,  State  at  Large. 

"  'Hy  OMDnifBrion  expires  May  16,  1818.' 

"Kzhibit  2. 

"(Attached  to  motion  for  continuance  and  sub- 
mitted in  evidence.) 

'*  'P.  A.  Tans  Agnew.  Attorney  at  Law,  Heard 
National  Bank  Building, 

"  'Jacksonville.  Florida.   26  April,  1816. 

"  'Mr.  Thomas  B.  Norfleet,  Ft.  Lauderdale, 
Fla.  In  re  Carson  v.  Bollea.  Dear  Sir:  Re- 
ferring to  your  telegram  of  yesterday.  Mr. 
Bollea  and  I  will  leave  Jacksonville  to-morrow, 
Thursday  night,  and  arrive  at  Ft  Lauderdale 
Friday  morning,  and  we  will  go  on  atralgbt  to 
the  courthouse  from  the  train. 

"  'WiU  yon  kindly  advise  the  oonrt  of  this  fact 
so  that  in  case  the  train  should  be  lata  he  may 
kindly  excuse' us  for  any  delay. 

"  'Your  assistance  in  the  trial  of  the  caae 
will  be  greatly  aivreciated. 

**  *Xoan  wrj  truly,     P.  A.  Tana  Agiiev. 

'••Plra/ba.' 

"Exhibit  8. 

"(Attached  to  motion  for  continuance  and  anb- 
oiitted  in  evUence.) 

*'W«atem  Unloit  Tdegram. 

"  'Received  at  Ft.  Lauderdale,  Fla.  128  JJ 
48  Blue.  _ 

"  'St.  Angostine,  Florida,  425  PM  Apr.  27th. 
"  T.  a  Norfleet 

**  'Just  received  telegram  from  de^  drcolt 
court  that  Bollea  case  postponed  till  Saturday 
also  telephone  message  that  Mr.  Bollea  is  wck 
and  unable  to  leave  Jacksonville  for  several 
flays.  Please  explain  his  condition  to  Judge 
Brauning.  I  will  send  you  doctor's  certificate 
TomoETOw  Pleaaa  wire  me  Jacksonville  to- 
night       P.  A.  Tans  Agnew.     604  PM.' 

"ExhiMt  4. 

"(Attadied  to  motion  for  continuanca  and 
submitted  in  evidence.) 

"  'Received  at  Ft  Lauderdale  66  JJ  ISBL 
"  'Jacksonville,  Florida.  1146  am  Apr  28th. 
"  *Ttaomas  B.  Norfleet 

"  'Motion  tot  continuance  with  doctors  certifl- 
«ato  attached  mailed  you  one  thirty  train  to- 
day. P.  A.  Tans  Agnew.     U49  AM.' 

"UpcHi  consideration  of  said  motion  by  the 
court,  the  same  was  overruled;  and  the  order 
of  the  court  on  said  motion  is  ta  the  words  and 
figures  following,  to  wit: 

"In  the  Circuit  Court  of  the  Eleventh  Judicial 
Circuit  In  and  for  Broward  County. 
Florida. 

"James  M  Carson,Plaintiif,  Teraoa  R.  J.  BnOea, 
Defendant 

"This  cause  eoming  on  to  be  beard  on  motion 
at  defendant  for  a  omtlnuanee  as  filed  herein, 
and  the  court  bavinK  heard  the  argument  of 
counsel,  and  being  folly  advised  in  the  premises, 
and  Thomas  B.  Norfleet,  Bsq.,  affiant  in  said 
motion  for  continuance  having  been  sworn  and 


teatified  tiiat  I3n  said  affidavit  was  made  from 

the  information  and.  belief,  from  the  letters  and 
telegrams  attached  to  said  afBdavit  and  from 
the  doctor's  certificate  thereto  attadied  and 
from  the  files  of  tlie  said  cause,  and  not  from 
personal  knowledge,  and  the  court  bdaff  folly 
advised  in  the  premises: 

"It  is  thereupon  ordered  that  the  said  motion 
for  continuance  be  and  it  is  hereby  denied,  to 
which  ruling  the  defendant  excepts. 

"Done  and  ordered  at  Ft  Lauderdale,  Flor- 
ida, this  2gth  day  of  April,  A.  D.  1816." 

The  denial  of  tbls  motlrai  foims  the  basis 
for  the  first  assignment  of  error.  After  snch 
denial,  the  cause  came  on  for  trial  before  a 
Jury,  when  James  M  Carson  was  Introduced 
as  a  witness  In  his  own  btiiaU  and  was  ex- 
amined and  cross-examined.  No  further  tea- 
tlmony  being  off««d  by  tAtb»  party,  at  the 
request  of  the  plaintiff,  the  court  directed  a 
verdict  In  favor  of  the  plaintiff,  upon  wbiv3i 
a  final  Judgment  was  entered.  The  defend- 
ant filed  a  motion  fbr  a  new  trial,  wUdi  was 
overruled,  and  which  nfllng  forms  the  basis 
for  the  second  and  third  assignments;  13ke 
only  remaining  assignment  being  that  the 
court  erred  In  entering  Judgmoit. 

[1]  This  Is  another  of  the  many  cases  In 
this  court  in  wbldi  the  defendant  In  error 
has  not  seen  fit  to  ftivor  ns  with  a  bHef;  but 
has  left  ns  to  make  an  Independent  Investiga- 
tion for  aotboritlea  in  support  of  the  Judg- 
ment rendered.  As  we  have  several  times 
held: 

"It  is  the  duty  of  counsel  for  appdlee  or 
defendant  in  error  to  file  in  this  court  a  brief, 
maintaining  the  correctness  of  the  proceeding 
and  judgment  of  the  trial  court"  Cbamberlain 
V.  Lesley,  38  Fla.  4S2,  22  South.  736;  Pinney 
V.  Finney.  46  Fla.  658.  text  670,  36  South.  95; 
First  National  Bank  of  Pensacola  v.  Hlrsdi- 
kowitz,  46  Fla.  688,  text  694,  36  South.  22 : 
MizeU  Uve  Stock  Co.  v.  J.  J.  McCasUU  Ca,  68 
Fla.  822,  61  South.  647 ;  Morgan  v.  Baton,  68 
ma.  667,  text  060,  61  South.  £4. 
'  [I,  t)  Again  and  again  we  have  niled  that: 
"An  application  for  the  continuance  of  a 
cause  Is  always  addressed  to  the  sound  discre- 
tion of  the  court,  and  must  be  left  to  the  tri- 
bunal which  has  the  parties  before  it  and  who 
must  determine  from  a  varied  of  circumstances 
occurring  in  iU  presence  whether  sudi  appHca* 
tions  are  made  In  good  faith."  Uvingston  v. 
Cooper,  22  Fla.  28%  citing  odiar  decisiona  of 
tiiis  court 

Also  see  the  discussion  In  Reynolds  v. 
Smith,  49  Fla.  217,  38  South.  803,  wherein 
we  held  that: 

"In  deciding  upon  the  sufficiency  ot  an  affida- 
rit  for  continuance,  no  presumptiim  favorable 
to  the  applicant  is  to  he  indulged.** 

[4]  We  call  attention  to  the  fact  that  the 
plea  In  the  Instant  case  luton  wbli^  Issne 
was  Joined  Is  a  plea  In  abatemmt,  not  a  plea 
to  the  mertts.  As  to  whether  or  not  tlie  de> 
fendant  had  a  meritorious  defense  to  the 
action  does  not  appear.  Be  that  as  It  may, 
we  are  of  the  opinion  that  It  Is  not  clearly 
and  affirmatively  shown  by  the  record  that 
there  was  a  palpable  abuse  of  discretion  by 
the  trial  court.  In  dmylng  the  motion  for  a 
contlnnaQce.  to  the  detriment  of  the  d^end- 
ant ;  therefore  we  must  hold  that  this  asslgn- 
ment  has  not  bean  sustained. 
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An  examination  of  the  testimony  gtran  by 
the  plaintiff,  who  was  the  only  witness  In- 
troduced In  the  case,  whidi  It  would  be 
profitless  to  set  oat,  discloses  that  It  is  amply 
anffident  to  sustain  the  mdlct  raidered. 
This  belnc  tnie  and  Oiera  beins  no  testimony 
iq>on  whldi  a  verdict  could  have  been  ro- 
tomed  ftor  the  defendant,  tba  trial  conit  pn^ 
erly  directed  a  verdict  tm  the  plaintiff,  un- 
der the  proTlslona  of  section  1496  oi  the  Gen- 
eral Statutes  ct  1006.  See  Investment  Oo.  v. 
Trneman,  68  Fla,  184,  57  South.  663. 

The  judgment  la  affirmed. 

BROWKB,  a  7.,  and  TAYLOR,  SHAGE- 
LEFOBD,  and  WHITFIEXjD,  JJ.,  omcnr. 
ELUS,  J.,  took  no  part 


OS  Fla.  EU) 

CBSVEICiINO  V.  CHAMBERS  et  al. 
(Saprama  Oourt  of  Blorida.  Veb.  24, 1917.) 

fSpttaUu  fry  the  Cwrt.) 
InjUHCTioiT  «=3>118(1)— Plbadino  «=»8(1),  18 
— ^ALLBOATioNa  or  Bizx— Facts  BimriJiia 

OOUPIAINART  TO  RBLIET. 

It  Is  incumbent  upon  a  complainant  to  allege 
in  his  bin  every  fact,  clearlr  and  definitely, 
tbat  la  necessary  to  entitle  bim  to  relief;  and 
If  he  omits  essential  facts  therefrom,  or  states 
snch  facts  therein  as  show  that  he  is  not  enti- 
tled to  reUef  in  a  court  of  equity,  he  mast  suffer 
the  eansequences  of  bis  so  doing.  This  prindple 
applies  to  all  bills  in  e9nity,  but  Is  especially 
applicable  to  bills  seekina  an  injunction,  the 
role  beins  that  the  title  or  interest  of  the  com- 
plainant and  the  facta  upon  which  he  predi- 
cates his  prayer  for  such  relief  must  be  stated 
positiTely,  with  clearness  and  certainty.  The 
bill  must  Btate  facts,  and  not  opinions  or  legal 
conclusions. 

tEd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dte.  H  22S~232.  284;  Pleading,  Gent 
Dig.  H  12. 1%  28.  89,  04.] 

Appeal  from  Circuit  Court,  Broward  Coun- 
ty; H.  Pierre  Brannlog,  Judge. 

Bill  In  chancery  by  T.  N.  Crevellng  against 
E.  G.  Chambm  and  otherai  General  Aecam- 
rer  to  bill  sustained,  and  bill  dismissed,  and 
C(Hm»lainant  appeals.  Decree  affirmed. 

James  T.  Sanden^  of  BItami,  tor  a^i^ant 

PER  CURIAM.  This  Is  still  another  case 
In  wbich  the  appellees  have  failed  to  file  any 
brief.  See  Bolles  v.  Carson,  74  South.  BOO, 
decided  here  at  the  present  term. 

Creveling  filed  bis  bill  In  chancery  against 
B.  C.  Chambers  and  Chambers  Land  Com- 
pany, a  corporation,  seeking  to  require  the 
defendants  to  comply  with  the  terms  of  an 
allied  contract  with  the  _  complainant  to 
build  certain  rock  roads,  foimd  a  town  site, 
and  build  the  town,  and  also  other  spedflc 
relief,  including  an  injunction,  as  well  as 
general  relief.  A  general  demurrer  was  sus- 
tained to  the  bill,  and  subsequently,  the  com- 
plainant declining  to  amend,  a  decree  was 
rendered  dismissing  the  bilL  The  complain- 
ant has  entered  his  appeal  from  such  final 
decree. 


As  we  h^a  In  IfcOllnton  r.  Ghaptn,  54  Fla 
mo,  45  South.  85, 14  Ann.  Gas.  866: 

*^t  is  ineumbent  upon  a  complainant  to  allege 
in  his  bill  every  fact,  clearly  and  definitely,  that 
is  necessary  to  entitle  him  to  relief;  and  If 
he  omits  essential  facta  therefrom,  or  states  such 
facts  therein  as  show  that  be  ts  not  entitled 
to  relief  in  a  court  of  equity,  be  must  suffer  the 
consequences  of  his  so  doing. 

"A  bill  in  equity  must  state  facts,  and  not 
opinions  or  legal  conduidons,  and  where  fraud 
is  relied  upon  the  allegations  or  charges  must  be 
specific.  In  passing  upon  a  demurrer  to  a  bin 
every  presumption  Is  against  the  biU," 

In  Godwin  v.  I%lfer,  61  Fla.  441,  41  South. 
697,  we  held  that '  these  principles  wen  es- 
pedally  apiAicable  to  bills  seeking  an  Injunc- 
tion. We  have  examined  the  bill  and  ex- 
hibits attached  thereto  In  the  ll^t  of  tliese 
principles,  and  aro  of  the  oi^on  that  the 
decree  should  be  aflOrmed. 

BROWNE,  a  J.,  and  TAYLOR,  SHACK- 
LBFOBiD,  WHITFIELD,  and  DLLIS.  33^ 
concor. 

(TSFls.  iSl) 

HERNDON  V.  STATE. 
(Supreme  Court  of  Florida.    Fab.  24,  1917.) 

(8»Babua  by  the  Court.) 
1.  CsxuiNAi.    Law  «=»1160-AppaiL— Suf- 

nCIENCr  OF  EVIDBRCB. 

In  passing  upon  an  assignment  questioa- 
bag  the  correctness  of  the  ruling  of  the  trial 
court  In  denying  a  motion  for  new  trial  wbldi 
is  bi^ed  upon  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  the  guiding  principle  for 
an  appellate  court  is  not  what  it  may  think 
the  jury-ought  to  have  done  or  what  such  court 
may  think  it  would  have  dcme  had  ft  been  sit- 
ting as  a  jury  in  the  case,  bat  whether. as  rea- 
sonable men  the  jury  could  have  found  sadi 
verdict.  If  this  qaestion  can  be  answered  in 
the  affirmative,  the  action  of  the  trial  eonrt  up- 
on sudi  motion  should  not  be  disturbed. 

[Ed.  Note.r- For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  i  8084.] 

Z  OanfiNAL  Law  «=9llSe(3}— Tuaz.— Qms- 

TXON  FOB  JUBT, 
While  the  l^al  effect  of  evidence  is  a  ques- 
tion of  law  to  be  passed  upon  by  the  court 
when  properly  presented,  the  credibility  and 
probative  force  of  coafiicting  testimony  are  for 
tha  determination  of  the  jury. 

[Ed.  Note.— Fer  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {  807&] 

3.  WiTNBSBXs  4=»383,  406(1)— Oboss-Exah- 

INATION— IlCFEACHlCBITT. 
The  answer  of  a  witness  on  cross-examina- 
tion respecting  any  fact  irrelevant  to  the  issue 
will  be  conclusive,  and  no  Question  relating  to 
facts  Irrelevant  to  the  issue  can  be  put  on 
cross-examiDation  merely  for  the  purpose  of 
imDeacLIng  the  credit  of  the  witness  by  contra- 
dicting bim* 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  SS  1224,  1273,  1275.1 

4.  Witrbsbbs  <9^37(2)  —  AniczsatBiijTT  or 
Evidence— DiSTAiTCi  Bstwbkn  DxriiNDANT 

AND  DeOBASBU. 
In  a  prosecution  for  murder,  objections  in- 
terposed to  questims  propounded  on  the  direct 
examination  of  a  witness  are  pn^ierly  snstaia* 


•S9FW  aOtar  aases  as*  same  tople  and  Kar-mniBBB  la  all  Ksy-Nnnbefed  XHtestt  and  luOiam  . 
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«d,  vhcD  snch  qneatiraui  to  elicit  Infonna- 
tlon  from  tlie  witness  as  to  the  distance  bft- 
tween  the  defendant  and  the  deceased  when  the 
fatal  encounter  took  place  and  as  to  how  far 
from  the  deceased  a  certain  doisnated  track 
was,  and  it  has  been  made  to  ajtpear  from  the 
examination  of  snch  witness  that  he  was  not 
present  at  the  tragedy,  hot  had  visited  the 
place  thereof  after  it  had  occurred  and  saw 
tracks  there,  and  that  all  the  Information  which 
the  witness  possessed  as  to  the  distance  be- 
tween the  defendant  and  the  deceased  at  the 
time  of  the  shooting  and  as  to  the  identitr  of 
the  tracks  which  the  witness  saw  was  derived 
from  statements  made  to  Uw  wibieas  1^  the 
defendant  and  others. 

[Ed,  Note.— For  other  oaasa,  see  Witnesses, 
Cent.  Dig.  S  81.] 

5.  Cbtuikai,  Law  ^»988a).  e39a)— New 
Trial  —  Nbwx,t  Discovebed  Evidenob  — 
Disfavor— Dhjqence—Materiautt. 

Applications  for  new  trial  upon  the  cround 
of  newly  discovered  evidence  are  looked  apon 
br  the  courts  with  distrust  and  disfavor,  and 
are  granted  only  ander  the  following  restric- 
tions: (1)  The  evidence  must  have  been  dis- 
covered since  the  former  trlsl;  (2)  the  party 
must  have  used  due  diligence  to  ]>7ocure  it  on 
the  former  trial;  (3)  It  must  be  material  to  the 
issue;  (4)  it  must  go  to  the  merits  of  the  cause, 
and  not  merely  to  ImpeaoJi  the  character  of  a 
witness;  (6)  It  must  not  be  merely  cumulative; 
(6)  It  must  be  such  as  ought  to  produce  on  an- 
other trial  an  opposite  resalt  on  the  merits. 
The  party  applying  must  make  his  vigilance  ap- 

Earent,  for  if  it  is  left  even  doubtful  that  he 
new  of  the  evidence,  or  that  he  might,  but  for 
the  nwllgence,  have  known  of  and  produced  it, 
be  will  not  succeed  In  his  application. 

(Dd.  Note^For  either  cases,  see  Grlminal 
Law,  Gent.  Dig.  »  2806,  23l£j 

6.  Gbdiznal  Law  4=»9S8(1>-New  TMal— 
Nbwlt  Discovebed  Evidxitob— Applica- 

TIOR. 

In  passing  upon  a  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered  evidence, 
even  if  it  can  be  properly  assumed  that  the 
affidavits  of  the  defendant  and  his  attorneys 
show  that  they  had  used  due  diligence  to  pro- 
cure the  newly  discovered  evidence  on  the  for- 
mer trial,  that  it  is  material  to  the  issue,  and 
tiiat  it  can  be  sidd  to  go  to  the  merits  of  the 
cause,  If  it  is  not  of  such  a  nature  that  it 
oogbt  to  produce  on  another  trial  an  opposite 
result  on  the  merits,  and  if  it  is  merely  cumu- 
lative, such  motion  is  properly  denied. 

[Rd.  Note.— For  other  cases,  see  Criminal 
Law,  CentDig.  89  2306.  2312,  2313,  2315,  2317.] 

T.  Cbimiital  Law  «»941(1>— New  Tbiai^ 
Newly   Dibcoveeed  EJvidence— Cukula- 
TXVE  Evidence. 
Where  newly  discovered   testimony  runs 
simply  to  the  matter  of  threats,  and  cmly  tends 
to  make  more  emphatic  and  dear  what  Is  al- 
ready plain  by  the  testimony,  that  the  parties 
at  tne  time  of  meeting  were  enraged  against 
each  other,  held,  that  the  court  did  not  err  in 
refusing  a  new  trial  on  this  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  2328,  2330.] 

8.  Cbminal  Law  ®=3S24(1)— Appeal— Pail- 
rRE  TO  Chaboe. 
Error  cannot  be  assigned  of  the  judge's  fail- 
ure to  charge  upon  any  question  of  law,  unless 
the  party  desiring  It  shall  have  reqaestecl  diarg- 
Si  uereon. 

[Ed.  Note. — For  other  casea,  see  Gkiminal 
Law,  Gebt  Dif.  ff  1990,  2004J 


9.  HOKXDIDB   «=3>250  —  MAHaUnORIVB— SUT- 

FiciEicQT  or  Evidenob. 
Evidence  examined,  and  foond  sufficient  to 
support  the  verdict 

[Ed.  Noteb— Fw  aOur  caaaa,  aaa  Homlddek 
Gent  Dig.  B  510-SX7.] 

Browne,  O.  J.,  dlMendng,  aod  Ta]>lii^  J.,  dia- 
SMiting  in  part 

Krror  to  drcnlt  Court.  Uadlaon  Oounty; 
D.  J.  Jones,  Jndga 

D.  B.  Hemdm  was  c<niTlcted  of  manslaD^ 
ter,  and  be  brings  error.  AfDrmed. 

Ghas.  E.  DavlB,  of  Madison,  for  plaintUt  in 
error.  T.  F.  West,  Atty.  Gen.,  and  G.  O.  An- 
drews, AsBt  Atty.  Gen.,  fOr  the  State. 

SHACELEFOBD,  J.  D.  B.  Hemdon  was 
indicted  for  the  crime  of  murder  In  the  first 
degree,  tried  before  a  Jury,  oonvlcted  of  tbe 
crime  of  manslaughter,  and  sentenced  to  con- 
finement at  hard  labor  in  tbe  state  prlatm  for 
the  period  of  seven  years,  from  which  Judg- 
ment and  sentence  he  seeks  relief  here  by 
writ  ol  error. 

Seven  errors  are  assigned,  of  wbt<^  tbe 
first,  third,  and  sixtb  are  expressly  abandon- 
ed. The  first  assignment  argued  Is  the  ser* 
enth,  which  Is  based  upon  the  overruling  at 
the  motion  for  a  new  trial,  the  grounds  at 
which  motion  are  as  follows : 

"(1)  The  verdict  Is  contrary  to  the  evidence 

"(2)  The  verdict  is  contrary  to  the  law  and 
the  evidence. 

"<3)  The  court  erred  In  refusing  to  permit  A. 
D.  Stanton  to  testi^  as  to  the  whole  conversa- 
tion had  between  him  and  A.  H.  Touchstone. 

"(4)  The  court  erred  in  refosing  to  permit  A. 
D.  Stanton  to  testify  as  to  the  distance,  as 

glinted  out  by  D.  B.  Hermdom,  between  said 
emdon  and  Henry  Qriffln  at  Hie  Ctme  of  ths 
shooting  of  said  Qriffin. 

"(6)  The  court  erred  in  refosing  to  permit 
A,  D.  Stanton  to  answer  the  following  ques- 
tion: 'How  far  from  that  place  (the  track  in- 
dicating that  a  person  had  turned)  was  the  last 
track  toward  Pinetta  that  se^ed  to  be  turned 
north  r 

"ifi^  The  court  erred  in  refuslsg  to  permit 
A.  D.  Stanton  to  answer  the  following  ques- 
tion: 'How  far  from  the  dead  man  was  die 
last  track  toward  Pinetta  that  seemed  to  ba 
coming  backward?' 

"(7)  The  court  erred  In  failing  to  Instruct 
the  jury  as  to  what  was  justifiable  homicide. 

"(o)  The  court  erred  In  giving  the  following 
instruction  to  the  jury:  'If  the  evidence  in  this 
case  should  convince  the  jury  beyond  a  reason- 
able doubt  as  to  a  moral  certainty  that  the  de> 
fendant,  In  Madison  coun^,  E^orlda,  at  aiv 
time  within  the  two  years  immediirtely  preced- 
ing the  finding  of  tms  indictment,  unlawfully 
killed  Henry  Griffin  in  the  manner  and  by  the 
means  charged  in  tliis  indictment  and  tbe  jury 
should  not  find  from  the  evidmce  b^ond  a  rea- 
Bcniable  doubt  that  snch  killing  was  perpetrated 
from  and  with  a  premeditated  design  on  the  de- 
fendant's part  to  effect  the  death  of  the  said 
Henry  Griffin,  and  the  jury  should  not  find 
from  the  evidence  beyond  a  reasonable  dou^t 
that  such  kiUittg  was  perpetrated  by  an  act 
imminently  dangerous  to  another  and  evincing 
a  depraved  mind  regardless  of  human  Ufe^  then 
you  should  And  the  deftadaat  guilty  of  man- 
slaughter.' 

"<0)  Because  of  newbr  dlseoveied  svidenoa 
as  set  forth  In  the  afDdult  of  Bkaeiy  WdfA 
hereto  attached.** 
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The  affidavit  of  Bmery  Weldi,  attached 
diereto,  la  as  follows: 

"Before  me  personally  appeared  Emery 
Weldli.  who  being  by  me  first  duly  sworn,  de 
poses  and  says:  That  about  a  mile  and  a  half 
from  the  town  of  Pinetta,  Viorida,  near  Taylor 
&  Brady's  mill,  about  a  week  before  Henry 
Griffin  was  killed,  be  had  a  conversation  with 
said  Henry  Griffin;  that  in  said  conversation 
affiant  said  that  they  are  having  some  trouble 
around  Pinetta  over  the  blind  tigers,  and  Hen- 
ry Qriffin  repUod  that  there  was  only  one  man 
ehring  them  any  tronble,  and  that  was  that  low 
down  Bert  Hemdon :  that  he  was  coins  to  put 
a  stop  to  it;  that  if  he  ever  caught  Bert  Hem- 
don in  the  right  place  he  was  eoing  to  kill  him, 
and  that  would  put  a  atop  to  ft  all;  and  affiant 
said  that  if  he  were  Griffin  he  would  not  have 
any  trouble  about  It,  and  Henry  Griffin  replied 
that  he  did  not  care  anytiUng  for  the  trouble, 
and  that  he  was  going  to  get  rid  of  Bert  Hem- 
don;  that  Oriffin  repeated  this  threat  several 
times  in  different  words." 

Then  follows  Oils  affidavit  of  tbe  defend- 
ant, D.  B.  Hemdon: 

"Before  me  personally  appeared  D.  B.  Hem- 
don, who  being  by  me  first  duly  swom,  deposes 
and  says:  That  be  has  read  the  affidant  d 
Emery  Wddi  this  day  made,  r^arding  a  threat 
made  about  a  week  before  Henry  Qriffin  was 
killed,  by  said  Henry  Griffin  to  kill  affiant; 
that  affiant  did  not  know  of  the  facts  set  forth 
In  said  affidavit  or  any  portion  thereof  or  have 
any  intimation  thoreof  or  have  reasMl  to  be- 
lieve that  such  facts  existed,  until  since  the 
trial  and  conviction  of  affiant  for  the  killing  of 
said  Henry  Griffin;  that  since  said  homicide, 
affiant  has  used  due  diligeDce  to  procure  said 
testimony  for  the  trial  oi  said  cause,  and  has 
hiquired  of,  and  has  oideavored  to  procure  from 
every  perstm  whom  he  had  reason  to  believe 
knew  of  any  fact  material  to  the  case,  and  has 
also  bad  other  persons  to  endeavor  to  secure 
all  testimony  material  to  the  case;  that  he  did 
not  suppose  or  have  reason  to  believe  that  said 
Emery  Wddi  knew  the  facts  set  forth  In  his 
affidavit  or  any  fact  material  to  deftedant's 
case,  and  that  only  since  said  trisl  and  con- 
viction said  Emery  Welch  voluntarily  came  to 
said  affiant  and  told  him  of  the  contents  of  said 
affidavit^  and  that  Immediatdy  th»eafter  affi- 
ant informed  Ids  attomeya  of  said  facta." 

Then  follows  this  affidavit  of  Ohas.  E.  Da- 
vis and  B,  H.  Bowe,  the  attorneys  for  the 
defendant : 

"Before  me  twieonally  appeared  O.  B.  Davis 
and  B.  H.  Bow^  eadi  at  whom,  being  duly 
swom,  deposes  and  says  each  for  himsdf  that 
he  did  not  know,  or  have  reason  to  know,  any- 
thing whatever  of  the  exbtsnee  of  the  facts 
set  forth  In  the  affidavit  of  Bmeir  Wdch  here- 
to attached,  prior  to  the  trial  of  D,  B.  Hem- 
don for  the  killing  of  Henry  Oriffin,  and  only 
knew  of  said  fact  since  said  trial  when  told  of 
same  by  D.  B.  Hemdon." 

[1]  We  shall  follow  our  established  practice 
and  consider  only  each  grounds  of  this  mo- 
tion as  are  argued  before  ns.  Smith  v. 
State,  65  Fla.  66,  61  South.  120,  and  Thomas 
V.  State,  74  Sonth.  1,  decided  here  at  the  pres- 
ent term.  It  is  strenuously  contended  that 
the  evidence  adduced  Is  not  snffictoit  to  sup- 
port the  verdict.  As  we  bave  R!Peatedl7 
held: 

"An  appellate  court  should  not  grant  a  new 
trial  upon  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  a  verdict  of  guilty  affirmed 
by  the  trial  court  if  there  Is  some  substantial 
evidence  of  all  the  facts  legally  essential  to  sup- 
pwt  th«  verdict,  and  the  whius  evidence  Is  soeh 
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that  the  verdict  may  fairly  have  been  foond 
<m  it 

"Where  there  Is  evidence  from  which  all  the 
elements  of  the  crime  may  legally  have  been 
found  or  inferred,  and  it  does  not  appear  that 
the  jury  were  not  govemed  by  tbe  evidence,  the 
verdict  will  not  be  disturbed  by  tiie  appeUate 
court  on  the  ground  the  insnffitiency  of  the 
evidence. 

"A  verdict  will  not  be  set  aside  by  an  appel- 
late court  where  the  propriety  of  the  verdict 
depends  not  upon  the  lack  of  evidence,  but  up- 
on the  credibility  or  weight  of  conflicting  com- 
petent testimony."  Smith  v.  State,  66  Fla. 
13S,  63  Sonth.  18^  and  l^oinas  v.  States  m- 
pra. 

In  Barrentlne  v.  State,  72  Fla.  *— ^  73 
South.  280,  we  held  that : 

"The  refusal  of  the  trial  court  to  grant  a 
new  trial  for  Insufficiency  of  the  evidence  to 
sustain  the  verdict,  or  because  the  verdict  la 
contrary  to  the  eridenca  will  not  be  reversed, 
unless,  after  allowing  all  reasonable  presump- 
tions of  its  correctness,  the  preponderance  of 
the  evidence  against  the  verdict  is  so  dedded 
as  to  clearly  convince  tbe  iwpellate  oonrt  that 
it  Is  wnug  ud  unJosL** 

In  Tonng  t.  Stat^  70  Fla.  211,  70  Soath. 
19,  f oQovrliig  prior  dedstons  ot  thla  court* 
we  held  that : 

'  "When  the  trial  court  omcars  In  the  verdict 
rendered  by  a  jury  by  denying  the  motion  for 
a  new  trial,  and  there  is  evidence  to  support 
it,  an  appellate  court  should  refuse  to  disturb 
it,  in  the  absence  of  any  showing  that  the  jur- 
ors must  have  been  improperly  infiueneed  by 
c<msiderations  outside  the  evidouw." 

[2]  We  have  likewise  hera  several  tUnes: 
"In  passing  upon  an  assignment  questioning 
the  correctness  of  the  ruling  of  the  trial  court 
in  denying  a  motion  for  new  trial  which  is 
based  upon  the  suffidoicy  of  the  evidrace  to 
sustain  the  verdict,  the  guiding  principle  for 
an  appeUate  court  is  not  what  it  may  think  the 
jury  ought  to  have  done  or  what  such  court 
may  think  it  would  have  done  had  it  been  sit- 
ting as  a  jury  in  the  case,  but  whether  as  rea- 
sonable men  the  jury  could  have  found  such 
verdict.  If  this  question  can  be  answered  in 
the  affirmative,  the  action  of  the  trial  court  up- 
on such  motion  should  not  be  disturbed."  Tully 
V.  State,  68  Fla.  662,  68  South.  8B4. 

As  we  have  also  held : 

"While  the  legal  effect  of  evidence  is  a  ques- 
tion of  law  to  be  passed  upon  by  the  court  when 
properly  presented,  the  credibility  and  proba- 
tive force  of  conflicting  testimony  are  for  the 
determination  of  the  }ury."  T^pa  &  Jack* 
sonville  By.  Co.  r.  Crawford,  67  Fla.  77, 
64  South.  4ft7. 

These  well-established  prlndplee  at  law 
must  guide  us  In  determining  whether  the 
evidence  In  the  instant  case  is  sufficient  to 
support  the  verdict  rendered.  It  is  also  In- 
ctlmbent  upon  ns  to  consider  and  pass  upon 
the  contention  of  the  defendant  that  certain 
errors  of  law  and  procedure  were  committed 
during  the  trial  which  were  so  material  and 
harmful  to  him  as  to  compel  a  reversal  of  the 
Judgment.  We  think  that  It  la  advisable  to 
consider  these  alleged  errors  before  we  ex< 
press  an  opinion  as  to  the  sufficiency  of  the 
evidence,  even  though  such  grounds  of  the 
motion  for  a  new  trial  are  argued  first  be- 
fore us. 

It  Is  lused  that  tbe  court  ored  In  sustain- 
ing tbe  objectko  Intwpoaed  1^  the  stata  to 
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tbB  f(dl<minf  qvestUm  propoimded  by  the 
defendant  to  Tom  C(vbett,.B  wttnees  Intro- 
duced by  tbe  defendant  In  bis  bebalf : 

"Did  Ht.  W.  T.  Mann  wUle  ridin?  with  yoa 
and  yonr  brother  on  that  occasion  tell  joa.  In 

?'oar  brother^g  presence,  that  on  Thursday  be- 
ore  the  killing  he  had  a  conversation  with  the 
defendant  near  the  back  end  of  Pinetta  Sup- 
ply Company's  store,  in  which  conTevsation  he 
(Mann)  stated  that  Mr.  Griffin  would  kill  Hem- 
don  the  first  time  be  crossed  his  path,  and  also 
said,  'Whatever  yon  do,  Bert,  yon  keep  your 
on  Mr.  Griffin;  yon  are  somg  to  have  troa- 
wlth  tJiat  man.'^ 

This  forms  the  basis  for  tbe  second  as- 

The  bill  of  ezceptions  discloses  that  Tom 
Corbett  was  the  first  witness  Introduced  by 
the  d^mSant  in  his  bdialf,  after  the  state 
had  rested,  and  bad  teetlfled  as  follows: 

"I  have  been  sworn.  I  know  W.  T.  Mann,  a 
witness  in  this  case,  I  remember  the  occasion 
when  Mr.  Oriffin  was  killed.  On  Tburada;  be- 
fore the  kflUng.  I  rode  with  Mr.  Mann  and  my 
brother  sll  of  the  way  to  my  father's  house.  I 
cannot  state  that  on  that  trip  he  detailed  to  me 
and  my  brother  any  conversation  that  he  had 
had  with  Bert  Hemdon.  I  recall  what  was 
said.  ThB  question  of  Mr.  Hemdon  and  Mr. 
Griflln  was  broaght  np." 

Then  tbe  question  was  propounded  to  him 
which  we  have  just  copied  above  and  to 
which  the  objection  was  sustained.  The  only 
possible  basis  for  this  question  was  that  W. 
T,  Mbdd  had  been  Introduced  as  a  witness 
on  bebalf  of  the  state,  and  on  his  direct  ex- 
amination testified  as  follows: 

"My  name  is  W.  T.  Mann.  I  live  about  five 
miles  east  of  Pinetta.  I  lived  there  on  July  5, 
1916.  I  know  D,  B.  Herndon,  and  knew  Henry 
Griffin  in  his  lifetime.  I  remember  tbe  occasion 
of  the  death  of  Mr.  Griffin.  I  had  a  conver- 
sation with  Mr.  Hemdon  on  Thursday  before  the 
kiUing.  In  that  conversation  he  spoke  of  Mr. 
Griffin.  He  called  me  out  of  the  northwest 
door  of  the  Pinetta  Supply  Oompany.  He  stat- 
ed that  be  bad  heard  it  mmored  around  in  my 
settlement  that  be  bad  been  selling  liquor.  I 
told  him  that  there  were  such  rumors.  Then  he 
told  me  to  tell  anybody  down  there  that  said 

he  had  been  selling  liquor  that  they  were  Q  

d  1  sons  or  bitches.    I  asked  him  if  be 

thought  they  would  turn  him  np.  He  said,  'No, 
damn  them,  they  won't.'  He  said  that  there 
were  no  people  down  there  against  him  but  Hen- 
ry Griffin  and  oM  Babb." 

On  cross-ezaminatloii,  the  witness  gare  the 

following  testimony: 

"I  have  had  a  difference  with  Mr.  Hemdon, 
but  this  was  years  ago.  I  have  also  had  dif- 
ference with  Henry  Griffin.  Q.  Did  you  not  on 
Thursday  before  the  killing  while  riding  with 
Tom  Corbett  and  liis  brother  out  toward  your 
home  state  in  their  presence  that  you  had  a 
conversation  with  the  defendant  that  day  near 
the  back  end  of  Pinetta  Supply  Company's  store, 
and  in  that  converaation  you  said  that  Mr.  Grif- 
fin would  kill  Herndon  tbe  first  time  he  crossed 
his  path,  and  also  said,  'Whatever  you  do,  Bert, 

{ron  keep  your  ^e  on  Mr.  Griffin;  you  are  go- 
ng to  have  trooble  with  that  man,'  or  words  to 
tbat  effect?" 

[3]  Tbe  qnestlcm  propoonded  to  W.  T. 
Mann  on  his  croes-examtnatlon  and  which  he 
was  permitted  to  answer  without  any  objec- 
tion bi^Uig  Interposed  thi»«to  not  only  was 
niot  bi  cross  of  anything  to  which  lie  had  tes- 
dfled  on  his  direct  -examinati<Hi,  but  also  call- 


ed ter  matter  iirelerant  to  the  issne,  there- 
fore the  negattve  answer  ^ven  the  witness 
was  condnslve.  See  Stewart  r.  State,  42 
FlA.  681.  28  South.  81S,  wherdn  we  held: 

"The  answer  of  a  witness  on  crosa-examiua- 
don  respecting  any  fact  irrelevant  to  the  issue 
will  be  conclusive,  and  no  question  relating  to 
facta  irrelevant  to  the  Issue  can  be  put  on  cros»- 
examination  merely  for  tbe  purpose  of  impeach- 
ing tbe  credit  of  the  witness  by  contradicting 
him." 

Also  see  Llvingaton  v.  Roberts,  18  Fla.  70. 
text  76;  Eldridge  v.  State,  27  Fla.  162.  » 
South.  448;  Myers  r.  State,  43  Fla.  600,  SI 
South.  276;  Fields  t.  State,  46  Fla.  84.  3& 
Sonth.  186;  Starke  T.  State,  48  Fla.  41,  87 
South.  860;  Johnson  t.  State,  68  Fla.  67 
South.  100.  The  witness,  Mann,  had  testified 
to  a  conversation  which  had  tahoi  place  be- 
tween bUn  and  the  defendant.  It  was  not 
sought  either  on  the  cross -examination  of 
Mann  or  oa  the  direct  examination  of  Tom 
Corbett  to  elldt  other  portions  of  that  con- 
versation, but  a  statement  made  by  Mann  to 
another  person  wh&i  tbe  d^endant  was  not 
present,  consequently  the  authorities  cited  by 
tbe  defendant  (Tbalhelm  v.  State,  86  Xla.  1681 
20  South.  938:  Fields  t.  State,  supra;  Prea- 
ly  T.  State,  61  Fla.  46,  64  Sonth.  807)  are  not 
In  point,  and  do  not  sui^rt  bliu  in  this  con- 
tention. We  must  hold  tbat  the  weoooA  u- 
signment  has  not  been  sustained. 

[43  We  now  reach  the  fourth  and  flfOi  as 
slgnments,  which  are  as  follows: 

"4.  The  court  erred  in  sustaining  the  state's 
objection  to  the  following  question  pnqraunded 
to  A.  D.  Stanton:   How  far  apart  were  they? 

"6.  The  court  erred  In  sustaining  the  state's 
objection  to  the  following  question  propounded 
to  iu  D.  Stanton :  How  far  from  the  dead  man 
was  that  last  track  towards  Pinetta  that  seemed 
to  be  coming  backward?" 

These  assignments  are  not  separately  ar- 
gued, it  being  stated  in  the  brief  that  they 
are  discussed  under  the  seventh  assignment, 
which  is  based  upon  the  overmUng  of  the  mo- 
tion for  a  new  trial,  and  which  we  have  par- 
tially treated  above.  A.  D.  Stanton  was  in- 
troduced as  a  witness  In  btiialf  ot  the  de- 
fendant, and  the  followii%  proceedings  took 
place. 

"I  am  sheriif  of  Madison  county.  I  know 
Bert  Hemdon.  I  saw  bim  on  or  about  July 
6th  tbia  year.  I  remember  the  occasion  of  the 
death  of  Henry  Griffin.  I  saw  the  defendant  in 
Pinette  tbat  day.  I  bad  an  engagement  with 
bim  in  Pinetta  on  that  day*  I  plioned  bim  to 
meet  me  in  Pinetta.  I  went  to  Pinetta,  and 
got  there,  perfaaps.  a  quarter  to  10  In  the 
morning.  I  know  Mr.  Touchstone,  and  I  have 
seen  him  a  few  times.  I  saw  him  in  I^netta 
that  morning  first  with  Bert  Herndon.  When 
I  first  saw  them  they  were  coming  down  the 
Georgia  &  Florida  Railroad  track  just  beyond 
Pinetta  within  tbe  city  limits.  I  was  up  at 
Pinetta,  and  the  car  stopped  in  front  of  the 
drug  store,  and  I  got  to  the  car  just  a  few  min- 
utes before  they  walked  up,  end  I  spoke  to 
them.  At  that  time  Mr.  Hemdon  made  a  state- 
ment with  reference  to  the  killing  of  Mr.  Touch- 
stone, My  car  was  standing  here.  Mr.  Hem- 
don walkM  to  the  front  of  it.  I  was  standing 
near  the  rear  wheel  of  the  car,  and  Mr.  Touch- 
stone was  sort  of  back  of  the  car.  and  Mr.  Hem- 
don was  up  at  the  front  of  the  car.  Q.  Please 
state  whether  or  not  Mr.  Tont^stone  nude  a 

Digitized  by  LsOOg  IC 


BERNOON  T.  STATE 


616 


Btatement  to  too  that  the  Btatement  made  by  the 
defraidant,  Mr.  Herndcm,  with  reference  to  the 
killing,  was  tme  or  false,  such  statement  belns 
in  words  as  follows:  'Mr.  Griffin  cursed  me  for 
eTerrthins  he  could  think  of.  all  Idiids  of  eons 
of  bftchc* ;  I  begged  Mr.  Oriffln  to  go  on  and  let 
me  aloD&  I  tud  him  I  didnt  want  him  to 
hart  me,  and  I  didn't  want  to  hurt  him.  Mr. 
Griffin  was  coming  towards  me.  I  kept  back- 
ing back,  and  when  he  was  In  five  or  six  feet 
of  me,  he  irat  his  hand  in  his  pocket,  and  then 
I  pulled  my  gun  and  shot  him,*  or  words  to  that 
effect?  A.  Ue  did.  Q.  Did  he  or  not,  about 
two  hours  after  the  killing,  near  the  rear  of  the 
drag  store,  in  Pinetta,  in  response  to  a  question 
asked  him  b;  70a  to  tell  you  in  his  own  way 
about  the  killing,  then  and  there  tell  you  that 
Mr.  Hemdon  kept  backlnx  down  the  railroad 
telling  Mr.  Griffin  to  go  on,  that  be  did  not 
want  to  hurt  him,  and  didn't  want  Mr.  Griffin 
to  hurt  him:  that  Mr.  Griffin  kept  cursing  him 
for  a  son  of  a  bitch  and  calUne  him  a  coward ; 
that  I  aaid  to  Mr.  Griffin.  ^Now  stop  this; 
there  Is  no  use  to  hare  any  trouble  V'  that  when 
I  said  this  It  seemed  to  mate  Mr.  Griffin  worse 
and  he  run  his  band  in  bis  right  pocket  and 
Mr.  Hemdon  pulled  his  gun  and  shot ;  and  that 
I  would  have  done  It  before  Mr.  Hemdon  did ; 
and  that  at  the  time  of  the  shooting  they  were 
five  cross-ties  apart* — or  words  to  that  effect? 
A.  Tes,  sir ;  that  Is  tme ;  he  did,  sir.  He  was 
six  cross-ties,  if  I  remember  right.  After  the 
homicide  was  reported  to  me  I  went  to  the  scene 
of  the  using,  and  after  Mr.  Hemdon  reported  It 
to  me  I  arrested  bim.  I  saw  the  dead  man. 
Some  one  pointed  out  to  me  where  Mr.  Hem- 
don was  standing  when  he  shot,  and  where  the 
dead  man  was.  I  didn't  measure  the  distance, 
r  connted  the  spaces,  the  ties  between  where  the 
two  men  were  standing,  as  the  places  pointed 
out  to  me.  Bert  Hemdon  pointed  out  the  plaoas 
to  me,  A  track  was  there  to  show  where  they 
were  standing.  The  heel  where  Mr.  Hemdon 
was  standing  was  next  to  the  cross-tie.  and  I 
could  not  see  bnt  one,  and  the  heel  was  back  this 
way  towards  Pinetta,  traced  north.  And  the 
other  man'a  track  i^owed  me  where  the  other 
man  was  standing;  be  was  facing  this  way 
where  the  track  kmd  of  turned ;  looked  like  be 
kind  of  stepped  that  way.  Q.  How  far  apart 
were  they?  The  state  attomey  objected  to  the 
ouestion,  upon  the  ground  that  it  is  sdf-serring. 
Whereupon  the  court  sustained  said  objection, 
to  which  mling  the  defendant  excepted.  Q.  I 
will  ask  yon  this:  Was  there  any  siRn  there 
on  the  track  as  to  where  the  two  parties  were 
standing?  A.  I  saw  tracks.  One  track  point- 
ing north  and  one  south.  There  was  an  indica- 
tifm  In  the  track  <hi  the  north,  tedng  south, 
tike  it  tamed,  like  a  petaon  kind  at  tamed  mak- 
ing a  track  on  the  gronnd  and  sand.  I  did  not, 
on  that  occasion,  see  but  one  set  of  trscks  that 
indicated  that  they  were  pointing  north  and 
stopped  at  a  certain  place.  I  coold  tell  that 
they  had  been  coming  backwards,  because  the 
hed  would  strike,  that  way,  making  a  different 
track  from  what  It  would  In  walking  forward. 
Q.  How  far  from  the  dead  man  was  that  last 
track  towards  Pinetta  that  seemed  to  be  com- 
ing backwards?  The  state  attorney  objected  to 
the  Question  upon  the  ground  that  it  had  not 
been  identified  as  the  track  of  the  defendant. 
By  the  Court:  The  witness  says  that  was  the 
only  tra<^  Witness:  I  didn't  see  but  one  track. 
The  state  attorney  renewed  bis  objection.  By 
the  Court:  I  think,  myself,  it  is  too  indefinite. 
The  objection  is  sustained,  to  which  ruling  of 
the  court  the  defendant  excepted." 

It  will  be  observed  from  the  forgoing  tes- 
timony that  this  witness  was  not  present 
when  the  fatal  difficulty  occurred  and  had  no 
personal  knowledge  of  what  took  place  be- 
tween the  defendant  and  the  deceased.  All 
the  information  which  the  witness  possessed 
as  to  the  distance  b^ween  the  defendant  and 


the  deceased  at  the  time  of  the  shooting  was 
derived  ttom  statements  made  to  the  wit- 
ness by  A.  H.  Touchstone,  the  defendant  and 
possibly  some  one  else.  It  Is  true  that  the 
witness  testified  that  be  went  to  the  place  of 
the  tragedy  after  it  had  occurred  and  saw 
tracks  there,  but  he  did  not  Identify  snch 
tracks,  basing  his  Information  concerning 
them  on  what  the  defendant  told  him.  Clear- 
ly the  testimony  sought  to  be  elicited  by 
these  two  questions  was  not  admissible,  and 
there  Is  no  occasion  for  farther  discussion. 

[5-7]  It  is  insisted  that  the  motion  for  a 
new  trial  should  have  been  granted  on  the 
ground  of  newly  discovered  evidence,  and  it 
Is  claimed  that  the  showing  made  meets  the 
requirements  of  the  mle  laid  down  In  How- 
ard V.  State,  36  Fla.  21, 17  South.  84,  where- 
in we  held: 

"Applications  fbr  new  trial  upon  the  gronnd 
of  newly  discovered  evidence  are  looked  upon  by 
the  courts  with  distmst  and  disfavor,  and  are 
granted  on^  under  the  following  restrictions: 
(1)  The  evidence  must  have  been  discovered  since- 
the  former  trial;  (2)  the  par^  must  have  used 
due  dUigence  to  procure  It  on  the  former  trial ; 
(3)  it  must  be  material  to  the  issue ;  (4)  it  must 
go  to  the  merits  of  the  cause,  and  not  merely  to 
unpeacb  the  character  of  a  witness ;  (5)  it  must 
not  be  merely  cumolative;  (6)  it  must  be  such 
as  ought  to  produce  on  another  trial  an  opposite 
result  on  the  merits:  The  part?  applying  must 
make  his  vigilance  apparent,  for  if  It  is  left 
even  doubtful  that  he  knew  of  the  evidence,  or 
that  he  might,  but  .for  the  negligence,  have 
known  of  and  produced  it,  he  wul  not  succeed 
in  his  appUcation.** 

In  addlUon  to  the  prior  decisions  of  this 
court  which  are  cited  In  the  opinion,  also  see 
the  following  subsequent  opinions;  Driggers 
V.  State,  88  Fla.  7,  text  18,  20  South.  7S8; 
Browning  V.  State.  41  Fla.  271,  text  273,  26 
South.  639;  Long  v.  State,  42  Fla.  612,  28  . 
South.  865;  Mitchtdl  t.  State,  43  Fla.  584, 
31  South.  242 ;  Williams  t.  State,  63  Fla.  89, 
43  South.  428;  Boson  v.  State,  58  Fla.  37.  60 
South.  948,  138  Am.  St.  Rep.  92,  18  Ann.  Cas. 
940;  Gilbert  v.  State.  61  Fla.  25,  55  South. 
464;  Williams  t.  State,  68  Fla.  88,  66  South. 
424 ;  Florida  East  Coast  By.  Go.  v.  Snowies, 
68  Fla.  400,  67  South.  122 ;  Klrkland  r.  State, 
70  Fla.  684,  70  South.  692 ;  Ryals  v.  State, 
72  Fla.  — ,  72  South.  369.  In  these  cases 
will  be  fonnd  a  discussion  of  the  rule  which 
we  announced  In  Howard  v.  State,  supra, 
which  we  have  copied  above,  and  the  appli- 
cation thereof  to  the  variant  facts  and  cir- 
cumstances as  shown  in  such  cases.  We 
would  also  refer  to  instructive  notes  on  page 
609  of  14  L.  R.  A.  and  page  903  of  46  L.  B. 
A  (N.  S.),  wherein  many  cases  are  collected 
from  other  Jurisdictions  bearing  npon  cumu- 
lative evidence  as  ground  for  new  trial,  and 
the  point  Is  well  discussed.  We  do  not  think 
that  this  newly  discovered  evidence  as  set 
forth  In  the  affidavit  of  Emery  Welch,  which 
we  have  copied  above,  measures  up  to  all  the 
requirements  which  we  have  laid  down.  As 
we  stated  In  the  rule  wblcb  we  have  adopted. 
"Applications  for  new  trial  upon  the  ground 
<jt  newly  discovered  evldaice  are^tookeOxwp 
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by  the  cotirtB  with  dlstnist  and  dlsfaTor," 
and  are  only  granted  under  the  restrlctl<HiB 
which  we  there  annoonced.-  Even  If  we  as- 
sume that  the  affidavits  of  the  defendant  and 
his  attorneys  show  that  they  had  used  due 
diligence  to  procure  this  newly  discoTered  ev- 
idence on  the  former  trial,  and  that  It  Is  ma- 
terial to  the  issue,  and  that  it  can  be  said  to 
go  to  the  merits  of  the  cause,  the  evidence  is 
not  of  such  a  natnre  that  It  ought  to  produce 
on  another  trial  an  opposite  resnlt  on  the 
merits.  It  would  also  seem  to  be  merely  cu- 
mulative. We  find  that  the  defendant  testi- 
fied In  his  own  behalf  as  follows: 

"My  oame  is  Bert  Hemdon.  I  am  the  defend- 
ant in  this  case.  I  know  W.  T.  Mann.  I  heard 
Mr.  Mann's  statement  on  the  stand.  I  will 
go  over  It  and  tell  you  Just  the  conversation 
me  and  Mr.  Mann  had  on  Thursday,  soma  time 
betweoi  11  and  12  o'clock,  close  to  noon,  in 
Pinetta  Sup[^  Oompany,  and  I  bad  heard  of  this 
rumor  that  I  bad  been  accused  of  selling  liquor 
in  his  settlement,  and  I  called  Mr.  Mann,  said, 
'Step  here,  I  want  to  talk  with  you.'  We  walk- 
ed out  the  northwest  door  of  the  bnilding  and 
stepped  around  the  comer  Just  the  leaat  bit,  and 
I  said,  *I  nnderstand  there  ia  a  little  rumor  in 
your  settlement  that  I  have  been  selling  liquor.' 
He  said,  'There  is,  Bert*  Called  me  Bert.  I 
said.  *I  want  to  set  yon  to  tell  any  one  down 
there  that  you  hear  say  that  I  sold  liquor 
down  there  tiiat  they  are  a  damn  liar  and  a  son 
of  a  bitch.'  And  we  talked  on,  and  he  said,  'I 
will  do  it;  deliver  the  message  to  any  one  that 
X  bear.'  May  not  have  said  'any  one,^  hut  said, 
*I  will  deliver  the  message.'  I  said,  'Have  you 
any  Idea  who  started  that  rumor?'  And  he  said, 
'I  have  not'  I  said.  *I  don't  think  there  Is 
any  one  mad  with  me  down  there,  except  Mr. 
Gnffin.'  He  said.  'Yea,  there  is,  too ;  Mr.  WiU 
Hammock  is,  too.'  And  I  said,  'I  didn't  know 
that.'  And  ha  said,  'Well,  he  is.'  And  that  was 
the  conversation  about  the  whisky.  And  he 
made  a  step  or  two.  like  to  that  table,  and  stop- 
ped with  bis  left  hand  and  said,  'Whatever 
you  do,  Bert,  yon  keep  yonr  eye  on  Mr.  Griffin : 
you  are  going  to  have  trouble  with  that  man. 
Til  at  was  all  the  conversation." 

Mr.  Downing,  a  witness  introdnced  by  the 
defendant,  testified  as  follows: 

"I  know  Bert  Hemdon  and  knew  Mr.  Henry 
Griffin  in  his  lifetime.  A  short  time  prior  to 
Uie  death  of  Henry  Griffin  I  was  in  the  presence 
of  Mr.  Henry  Griffin  near  Lamont  in  the  south 
comer  of  Madison  county,  working  with  him 
down  there.  There  was  a  conversation  had  with 
me  at  the  time  regarding  Bert  Hemdon.  He 
made  a  threat  against  Mr.  Hemdon  at  that 
time.  Mr.  Griffin  sold  he  could  take  a  ten-cent 
barlow,  not  only  himself,  but  any  n^ro  boy, 
and  run  Bert  Hemdon  out  of  Pinetta,  'and  as 
for  Bert  Hemdon,'  said,  'Bert  Hemdon  ain't 
no  man ;  he  has  been  going  to  the  express  office 
taking  packages  of  whisky  away  from  other  peo- 

Ele  that  didn't  belong  to  him.'    I  said.  'He 
as,  eh7*   He  said,  'Xes.'    He  said  if  he  ever 
fooled  with  him  with  that  big  pistol  he  had  in 
his  pocket,  he  would  take  it  away  from  him  and 
stamp  him  In  the  ground." 
Cross-examination : 

"He  said  if  Bert  Hemdon  ever  fooled  widi 
him  with  that  big  pistol  on  him,  he  would  stamp 
him  in  the  ground.  He  didn't  soy  he  would  kill 
him,  or  cut  nim  or  hurt  him.  just  said  he  would 
take  his  pistol  from  and  stamp  him  in  the 
ground.** 

We  see  from  the  testimony  of  the  defend- 
ant himself  that  he  had  been  directly  warn- 
ed by  Mann  to  keep  his  eye  on  Griffin ;  that 
be  was  going  to  have  trouble  with  him,  and 


from  the  testimony  of  Downing  that  Griffin 
had  made  threats  against  the  defendant. 
The  newly  discovered  testimony  would  sim- 
ply have  shown  that  other  threats  against 
the  defendant  had  been  made  by  the  deceas- 
ed. As  we  said  by  Mr.  Justice  Brewer  In 
State  V.  Kearley,  20  Kan.  77,  text  89: 

"So  far  as  the  other  matter  disclosed  by  the 
affidavit  is  concerned,  that  of  threats  or  ill  feel- 
ing of  deceased  toward  defendant,  it  Is  not  suffi- 
cient to  justify  a  setting  aside  of  the  verdict. 
The  fact  of  a  pre-existent  ill  feeling  was  obvious 
on  the  trial :  neither  party  was  tree  from  this 
ill  feeling.  The  new  testimony  would  only  make 
clearer  that  which  was  sufficiently  disclosed 
upon  the  trial.  Strictly,  It  was  only  cumulative, 
and  cumulative  testimony  seldom,  if  ever,  jus- 
tifies any  interference  with  a  verdict.  We  can- 
not think  that  with  this  testimony  the  verdict 
would  have  been  other  than  it  was,  and  b^ce 
the  verdict  as  retumed  ou^t  not  to  be  dis- 
turbed." 

Also  see  Malone  v.  State,  176  Ind.  838,  00 
N.  B.  1,  and  Williams  r.  Territoiy.  13  Ariz. 

306,  114  Pac.  65a 

[a]  It  is  suggested,  rather  than  argaed. 
that  the  court  erred  In  giving  a  portion  of 
the  charge  to  the  Jury  whl(^  forms  the 
eighth  ground  of  the  motion  for  a  new  trial, 
which  we  have  copied  abov&  Suffice  It  to 
say  that  no  error  is  made  to  appear  here. 
If  the  defendant  desired  that  the  Jury  should 
have  been  further  Instructed  as  to  what  con- 
stituted Justifiable  bomldde.  he  should  have 
spedfically  requested  such  Instructicm.  As 
we  held  In  Carr  t.  State.  45  FUl  U,  M 
South.  892: 

"Error  cannot  be  assigned  of  the  judge's  fail- 
nre  to  cha^  upon  any  question  of  law  unless 
the  party  desiring  It  sliall  have  requested  duug- 
es  thereon." 

Also  see  McDonald  t.  State,  55  Fla.  134, 
46  South.  176;  Padgett  v.  State,  64  Fla.  389, 
69  South.  946,  Ann.  Cas.  1914B,  897;  Sykea 
V.  State,  68  Fla.  348,  67  South.  121. 

[9]  We  have  carefully  examined  the  evi- 
dence, and  are  of  the  oplnltm  that  it  la  amply 
sufficient  to  support  the  verdict  rendered. 
Having  found  no  reversible  errors  of  law  or 
procedure,  It  followB  tliat  tlie  Jndgment  most 
be  affirmed. 

WHITFI&LD  and  ELLIS,  J  J.,  concur. 

BROWNE,  O.  J.  (dlssentlngA.  The  view 
which  I  take  of  this  case  prevents  me  from 
coQcurring  In  the  decision  of  the  majority  of 
the  court 

Id  my  opinion,  the  case  should  be  reversed 
upon  two  grounds:  Vint,  because  the  court 
refused  to  permit  Sheriff  Stant<m  to  testify 
as  to  the  distance  between  the  tracks  of  tha 
deceased  and  the  defendant,  made  at  the  time 
the  fatal  shot  was  fired,  and,  second,  because 
the  conrt  refused  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evldmce. 
These  are  presmted  In  the  fourth  and  fifth 
and  the  seventh  asslgnm^ts  of  error. 

A.  D.  Stanton  was  the  aherilf  of  Madison 
county,  and  went  with  several  others  to  tba 
aceoB  of  the  kUUng  shortly  aftra  it  occnned. 
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He  tesUfled  ttiat  sune  one  pointed  oat  to 
Um  where  Hemd<m  was  standing  when  he 
■hot,  and  where  the  dead  man  was;  that  a 
trade  was  there  to  show  irtiere  they  were 
standing.  The  heel  where  Hemdou  was 
standing  was  next  to  the  crosa-tle,  •  *  * 
and  the  heel  was  back  this  way  towards  Pin- 
etta,  trao^  north,  The  other  inaD*8  trade 
showed  where  the  other  man  was  standing. 
He  was  then  asked:  "How  far  apart  were 
they?"  and  on  objection  by  the  state  attoi^ 
n^,  the  conrt  refused  to  permit  the  anes- 
tlon  to  be  asked,  when  the  following  occur- 
red: 

*'Q.  I  wUI  ask  von  this:  Was  there  any  sign 
there  on  the  trace  as  to  where  the  two  parties 
were  standing?  A.  I  saw  tracks.  One  track 
was  pointing  north  and  one  south.  There  was 
an  indicati(»  in  the  track  on  the  north,  facing 
sonth,  like  it  turned,  like  a  person  kind  of  turn- 
ed making  a  track  on  the  ground  and  sand.  I 
did  not,  on  that  occasira,  see  but  one  set  of 
tracks  that  indicated  that  they  were  pointing 
north  and  stopped  at  a  certain  place.  I  could 
tell  that  they  bad  been  coming  backwards,  be- 
cause the  heel  would  strike,  that  way,  making  a 
different  track  from  what  it  would  in  walking 
forward.  Q.  How  far  from  the  dead  man  was 
that  last  track  towards  Pinetta  that  seemed  to 
be  coming  backwards?  The  state  attorney  ob- 
jected to  the  question  upon  the  ground  that  It 
bad  not  been  identified  as  the  track  of  the  de- 
fendant By  the  Court:  The  witness  says  that 
was  the  only  track.  Witness:  I  didn't  see  bat 
one  track.  The  state  attorney  renewed  his  ob- 
jection. By  the  Court:  I  think,  myself,  tt  is 
too  indefinite.  The  objection  is  anatained,  to 
which  ruling  of  the  court  the  defendant  ez- 
c^tted.** 

The  distance  between  the  parties  when  the 
ahootlng  took  place  was  material.  As  long 
as  they  were  so  far  apart  that  GrifSn  conld 
not  by  a  sndden  rash  clinch  with  Hemdon 
and  prevent  him  from  drawing  his  pistol  in 
self-defense,  Hemdon  did  not  shooL  It  can- 
not be  contended  that  Hemdon  shot  because 
of  Tile  ^Ithets  which  Oriffln  applied  to  him 
immediately  before  the  shooting,  or  for  any 
other  reason  than  In  self-defense,  becanse 
Grlffln  had  several  times  before  this  ai^lled 
similar  epithets  to  him,  and  Hemdon  could 
have  shot  him  before  Tonchstone  appeared 
CO  the  scene,  and  there  would  have  bera  no 
witness  to  the  killing.  Hemdon  testified  In 
part  as  follows: 

"After  I  passed  Mr.  Griflhi  about  as  far  as 
fnnn  the  cbair  to  the  comer  there  I  heard  him 
say  something,  and  I  am  a  little  hard  of  bear- 
ing, and  had  my  left  ear  next  to  him,  and  I 
kind  of  stepped  around,  and  be  was  standing 
facing  me.  And  I  said,  'What  did  you  say,  Mr. 
Griffin?'  He  said,  'I  want  to  Imow  if  you 
sold  my  boy  any  more  liquor.*  I  said,  'Mr. 
Griffin,  I  told  yon  before  I  never  sold  your 
boy  any  liquor,  and  it  ia  strange  you  keep  this 
matter  up,  and  I  have  only  this  much  to  tell 
you  aboat  that,  your  boy  or  any  other  boy 
that  says  I  sold  them  liqaor,  they  are  damn 
liars.*  And  be  said,  *He  said  it^  and  if  you  say 
you  didn't  yon  are  a  God  damn  liar  and  a  son  of 
a  bitch,  and  threw  his  hand  back  to  bis  pocket 
and  I  pulled  my  pistol  on  bim,  like  that,  and 
kept  my  eye  on  him,  and  it  came  slowly  ont  of 
his  pocket,  and  I  saw  his  fingers  was  that  wajr. 
and  I  dropped  the  pistol  back  in  my  pocket;  I 
totA.  my  hand  out  of  my  pocket  after  I  put  Uie 
pistol  back  into  my  podM,  I  was  backing  back 


▼.  STATE  617 

down  the  railroad,  and  he  was  coming  on  to  me. 
He  was  cursing  me  for  everything  that  a  man 
conld  lay  his  tongue  to,  when  be  cursed  me  for 
a  damn  son  of  a  bitch  I  told  him  he  was  anoth- 
er. And  he  kept  coming  on,  and  every  once  in  a 
while  I  told  him,  'Go  on,  Mr.  Orimn.  I  don't 
want  any  trouble  with  you ;  let  me  alone ;  I 
don't  want  to  hurt  you  or  be  hurt  by  you.'  And 
he  kept  cominE.  carting  me.  and  kflpt  on  that 
way  nnta  Mr.  ToOebstone  came  op 

The  pnnmse  of  the  testimony  songbt  to  be 
elicited  by  the  question  to  which  objection 
by  the  state  was  sustained  was  to  corrobo- 
rate the  testimony  of  defendant  that  he  was 
backing  away  from  the  deceased,  who  was  ad- 
vancing on  him,  and  was  within  six  or  eight 
feet  of  him  when  he  shot,  and  to  overc(»ne 
the  effect  of  the  testimony  of  N.  M.  Thomp- 
son, a  witness  for  the  state,  that  the  trades 
showed  that  Griffin  was  at  least  15  feet  away 
when  Hemdon  shot  him.  Thompson's  testi- 
mony 00  this  point  is  as  follows: 

"I  remember  the  occasitm  of  the  killing  of  Mr. 
Henry  Griffin  on  the  railroad.  I  was  np  there  a 
short  time  after  the  killing  where  the  killing 
occurred.  I  walked  up  to  the  sheriff,  Stanton, 
who  was  making  an  examination  of  the  dead 
man's  body,  and  Mr.  Hemdon  was  In  the  mid- 
dle of  a  conversation  how  the  killing  was  done. 
Q.  At  that  time  and  idace  did  yon  hear  and  see 
Mr.  Hemdon  point  out  to  the  sheriff  where  him 
and  Mr.  Griffin  were  standing  at  the  time  of  the 
shooting?  A.  He  was  [minting  out.  As  to 
whom  ha  was  pointing  out  to,  I  am  onable  to 
say,  whether  he  was  pointing  out  to  me  or  the 
sheriff.  He  pointed  out  where  he  was  standing. 
I  did  not  measure  the  distance  from  where  he 
pointed  ont  as  to  where  he  was  standing  to 
where  the  dead  man  lay.  Mr.  Hemdon  pointed 
out  where  be  was  and  Mr.  Griffin  was,  and  it 
was  ten  spaces.  Q.  What  was  the  distance?  A. 
Eighteen  inches,  by  standard  railroad  rulea  I 
won't  say  that  was  the  exact  measurement;  I 
only  know  the  standard  railroad  mle.  I  counted 
ten  of  those  spaces.  That  would  make  fifteen 
feet  betweoi  the  two  points  if  the  ttes  were 
laid  to  standard.  I  did  not  estimate  the  number 
of  feet  at  the  time,  imly  by  counting;  On  a 
standard  railroad  it  would  have  beoi  flfteen 
feet" 

The  distance  between  Griffin  and  Hemdon 
when  the  latter  fired  the  fatal  shot  was  very 
material,  and  that  the  state  so  regarded  It 
on  the  trial  Is  shown  by  the  fact  that  the 
entire  testimony  of  the  witness  Thompson 
was  on  that  point,  and  his  knowledge  thereof 
was  derived  from  the  Identical  sources  from 
which  the  sheriff  was  asked  to  testify. 
Thom[>son,  Sheriff  Stanton,  and  Tonchstone 
were  at  the  scene  of  the  killing  a  short  time 
after  it  occurred,  and  from  what  was  then 
said,  and  from  the  tracks  which  were  point- 
ed ont  as  the  tracks  of  Griffin  and  Hemdon, 
Tlu)mp8on  derived  his  knowledge  of  the  dis- 
tance between  them,  and  testified  that  th«y 
were  abont  15  feet  apart  when  the  shot  was 
fired.  The  sheriff  was  asked  to  testify  as  to 
this  distance,  traax  the  same  source  of  In- 
formation  upon  which  niompaon  formed  his 
(Opinion,  and  he  was  not  permitted  to  do  so. 
Permitting  Thompsfm  to  testify  on  this 
point,  and  refusing  to  pemdt  the  lAierlft  to 
testify  on  the  same  point,  was  error,  harm- 
ful to  the  defendant 

Tba  aeraith  assignment  c£  em»  is  based 
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on  the  denial  of  the  defendant's  motion  for 
a  new  trial.  One  of  the  groands  of  the  mo- 
tion was  that  of  newly  dlacovered  erldence. 
The  defendant  In  support  of  this  ground  snb- 
mltted  the  affidavit  of  one  Smery  Welch,  as 
follows: 

"Before  me  persoDallj  appeared  Emerr  Welch, 
who  being  by  me  first  duly  sworn,  deposea  and 
says:  Tnat  about  a  mile  and  a  half  frooi  the 
town  of  Pinetta.  Florida,  near  Taylor  &  Brady's 
mill,  about  a  week  before  Henry  Griffin  was 
killed,  he  bad  a  conversation  with  said  Henry 
Griffin ;  that  In  said  conversation  affiant  said 
that  they  are  bavins  some  trouble  around  Pinet- 
ta over  the  blind  tigers,  and  Henry  Griffin  re- 
plied that  there  was  only  one  man  giving  them 
any  trouble,  and  that  was  that  low  down  Bert 
Herndon;  that  he  was  goinR  to  put  a  stop  to  it ; 
that  if  he  ever  caught  Bert  Herndon  in  the  right 
place  he  was  going  to  kill  him,  and  that  would 
put  a  stop  to  It  all ;  and  affiant  said  that  if  he 
were  Griffin  he  would  not  have  any  trouble 
about  it,  and  Henry  Griffin  replied  that  he  di(] 
not  cure  anything  for  the  trouble,  and  that  he 
was  going  to  get  rid  of  Bert  Herndon;  that 
Griffin  repeated  diia  threat  several  times  in  dif- 
ferent words." 

In  the  case  of  Howard  t.  State,  86  Fla.  21, 
17  South.  84,  Mr.  Justice  Taylor,  who  render- 
ed the  opinion,  thus  lays  down  the  ride  gov- 
erning applications  for  new  trial  upon  the 
ground  of  newly  discovered  evidence: 

"(1)  The  evidence  must  have  been  discovered 
since  the  former  trial ;  (2)  the  j>arty  must  have 
used  due  diligence  to  procure  it  on  the  former 
trial;  (3)  it  must  be  material  to  the  issue ;  (4) 
it  must  go  to  tbe  merits  of  the  cause,  and  not 
merely  to  impeach  the  character  of  a  witness; 
(5)  it  must  not  be  merely  cumulative;  (6)  it 
must  be  such  as  ought  to  produce  on  another 
trial  an  opposite  result  on  the  merits." 

It  seems  to  be  conceded  by  the  opinion  of 
the  majority  of  the  court  that  the  application 
for  a  new  trial  on  the  grounds  of  newly  dis- 
covered evidence  comes  within  the  rule  gov- 
erning the  same  In  all  but  the  fifth  ground, 
in  that  tbe  newly  discovered  evidence  set 
forth  in  the  affidavit  of  Emery  Welch  was 
merely  cumulative.  I  cannot  accept  that 
view.  There  Is  no  testimony  of  any  threats 
by  Grtffln  to  kill  Herndon,  or  to  do  him  great 
.  bodily  harm.  Herndon  testified  that  G.  W. 
Mann  told  him,  "Whatever  you  do,  Bert,  you 
keep  your  eye  on  Mr.  Griffin;  you  are  going 
to  have  trouble  with  that  man."  This  was 
merely  the  opinion  of  the  witness,  and  If  tbe 
threat  contained  in  tbe  affidavit  in  support  of 
tbe  motion  Is  cumulative,  It  becomes  the  doc- 
trine of  this  court  that  the  opinion  of  a  wit- 
ness as  to  the  probability  of  an  encouuter 
between  two  persons  Is  admissible  to  prove  a 
threat.  Only  upon  this  theory  could  the  tes- 
timony offered  be  regarded  as  "cumulative" 
of  what  Herndon  said  Mann  told  him. 

Mr.  Downlng's  testimony,  which  Is  set  out 
In  the  opinion,  can  in  no  wise  be  regarded  as 
a  threat  to  kill  or  do  great  bodily  harm.  It 
is  true,  this  witness  says,  "He  made  a  threat 
against  Mr.  Herndon  at  that  time,"  but  when 
he  states  what  constituted  the  so-called 
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threat.  It  proves  to  be  the  mere  bombast  of 
a  bully,  and  Instead  of  being  a  threat  In  the 
eye  of  the  law,  is  a  mere  expression  of  Grif- 
fin's contempt  for  Herndon.  Thus,  "Mr. 
Griffin  said  he  could  take  a  ten-cent  barlow, 
not  only  himself,  but  any  negro  boy,  and  ran 
Bert  Herndon  out  of  Pinetta."  Only  by  that 
expediency  of  reasoning  by  which  courts 
sometimes  construe  "may**  to  mean  "must," 
and  "shall"  to  mean  "may,"  can  Griffin's 
boasting  of  what  he  or  "any  negro  boy" 
could  do,  be  construed  Into  "would"  so  as  to 
make  It  a  threat. 

The  only  other  statement  credited  to  Grif- 
fin Is  that  he  said.  "If  he  ever  fooled  with 
him  with  that  big  pistol  he  had  In  his  pQ<^et, 
he  would  take  it  away  from,  him  and  stamp 
him  in  the  ground."  But  he  states  most  pos- 
itively that  Griffin  "didn't  say  be  would  klU 
him,  or  cut  him,  or  hurt  him;  just  said  he 
would  take  his  pistol  away  and  stamp  bbn 
In  the  groimd." 

In  the  affidavit  In  support  of  tlie  motion 
for  a  new  trial,  the  threats  were,  "if  he  ever 
caught  Bert  Herndon  in  the  right  place  he 
was  going  to  kill  him,"  and  "that  he  was  go- 
ing to  get  rid  of  Bert  Herndon,"  wbldi  he 
repeated  several  times.  For  this  to  be  cnm- 
alatlve  there  would  have  to  be  some  testi- 
mony of  threats  by  Griffin  to  Ull  Herndon.  or 
do  him  great  bodUy  harm;  bnt  Instead  there 
Is  only  the  statement  by  Hnvdon  that  Mann 
told  him  to  "took  out  for  Mr.  Orlffln,"  and 
Mann's  opinion  that  be  was  going  to  have 
trouble  with  him,  and  Downlng's  testimony 
about  taking  that  Ug  pistol  away  from  him. 
and  stamping  him  in  the  ground,  and  Uils 
witness  was  very  careful  to  remove  any  Im- 
pression that  OrUBn  lidaided  any  bodily 
harm  to  Herndon  by  his  highly  flgnrattve 
language,  and  added,  "he  didnt  say  he  would 
kill  him,  or  cut  him  or  hurt  htm,  just  said  be 
would  take  his  pistol  away  and  stomp  blm  in 
the  ground." 

The  testimony  presented  In  the  affidavit  of 
Emery  Welch  cannot  in  the  slightest  d^tree 
be  considered  cumulatlTe,  unless  we  hold 
that  the  opinion  of  a  witness,  that  one  person 
is  going  to  have  trouble  with  another,  la  com- 
petent testimony  to  prove  a  threat,  and  that 
a  contemptuous  boasting  of  superior  prowess 
and  courage,  even  though  coupled  with  posi- 
tive testimony  that  be  didn't  say  he  would 
kill  him,  or  cut  him  or  hurt  him,  la  a  threat 
to  kill  or  do  great  bodily  barm.  I  cannot  ac- 
cept that  view. 

For  the  reasons  set  forth  herein,  I  think 
the  judgment  shonld  be  revosed,  and  a  new 
trial  granted. 

TATLOR,  J.,  concurs  in  the  dissent  at 
Chief  Justice  BROWNE,  on  the  point  of  the 
rejection  of  the  evidence  of  the  sheriff. 
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FORXaSTEK  et  aL  ▼.  WAfTTS. 
(Bnprana  Court  of  Slorids.    Fab.  28,  1917.) 

1.  Tkubtb  «sa06  —  OoNSXBUOim  Tbust  — 

The  law  win  izt^aft  a  trust  upon  an  abso- 
lute and  onoonditional  deed  where  there  U  fraud, 
actual  or  constnietfTet  in  the  transaction. 

[Eld.  Note.— For  other  caaea,  aae  Tnuta.  Cent 
Dig.  it  14&-147.] 

2.  Tbuots  it-JODff)  —  CoaaiBUOXiTB  Tsun  — 

Fbaud. 

In  order  to  Incraft  a  truat  upon  an  abwdnte 
and  anconditionar  deed,  the  proof  most  be  so 
clear,  wtnmg,  and  nneQoiTooQ  as  to  remore 
every  reaawable  dotAt  aa  to  the  eriatenca  of  the 
trust. 

(Ed.  Note.— Fm  oUier  caaea,  see  IVuata,  Cent. 
0v.  i  1S7.] 

8.  TsnsTS  «s>89(4)  —  Corstbdotits  Tbttbt  — 

AOBEEMKNT  TO  HOU>— EVIDENOS. 

Where  it  la  claimed  that  a  widow  who  burs 
real  estate  and  takes  an  absolute  and  unconoi- 
tional  deed  in  her  own  name  holds  the  lands  in 
trust  for  her  deceased  hnsband'a  heirs  hj  rea- 
son of  a  prior  contract  between  him  and  her 
grantor  for  the  purdiase  of  the  property  con- 
veyed to  her,  the  proof  of  the  existence  of  auch 
contract  ana  its  terms  and  conditions  mast  be 
ss  strict  ss  is  required  by  the  rule  in  this  state 
to  establish  a  resulting  or  OHistnictive  trust, 
and  the  statement  of  a  witness  ol  his  conclu- 
rioa  that  there  was  audi  m  contract,  without 
statiiv  aU  the  facts  which  are  essential  to  create 
a  valid  contract,  is  not  sufficient  to  defeat  the 
deed. 

[Ed.  Note.— Fix-  other  cases,  see  Trusts,  Cent 
Dig.  I  136.] 

4.  PASrmoN  «S»81— INTBBBST  Of.  PABIUES— 
DXIEBiaKATXON. 

The  quantity  and  proportionate  interest  of 
the  parties  in  a  partiticoi  suit  is  not  determined 
by  what  they  claim,  but  by  what  tbe  testimony 
proree  they  are  lewdly  entitled  to.  The  ques- 
tion of  the  interests  of  all  the  parties  mnst  be 
adjadieated  by  the  court  and  a  mistake  mi  the 
part  of  a  party  to  the  suit  as  to  what  his  in- 
terest is  will  not  bar  his  being  decreed  what  he 
is  entitled  to,  even  if  he  remains  passive  end 
abstaina  txom  making  any  answer. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Die.  I  226.] 

Appeal  from  Circnlt  Conrt,  Jackson  Coun- 
ty ;  A.  Q.  Campbell,  Judge. 

Bill  for  partition  by  John  D.  Watts  against 
Mary  Ll  Forrester  and  another.  Decree  for 
complainant  and  defendants  appeaL  Decree 
reversed,  and  catue  remanded,  with  dliec- 
tlona. 

Aroellee,  the  complalnaAt  below,  broagfat  a 
bill  for  partition  of  real  estate  in  Jackson 
comity  against  Mar7  L.  Forrester  and  Cary 
W.  Forrnter,  her  son.  The  bill,  in  substance, 
states  that  In  190^  when  B.  M.  Forrester,  the 
husband  of  Mary  L.  Forrester,  died,  he  owned 
all  the  land  described  in  the  bill;  that  in 
1897  he  and  his  father,  T.  B.  Forrester, 
bonght  it  together,  but  thereafter  T.  B.  For- 
rester sold  his  half  interest  to  B.  M.  Forrest- 
er, and  tlie  latter  tbm  owned  the  entire  tract, 
bnt  uefm  he  flnisdied  paying  T.  B.  Forrester 
for  Us  half  interest  B.  ii.  FMrestw  died, 
leaving  sarrtTing  him  his  wife,  Mary  h.  For- 


rester, tbdr  son,  Gaiy  W,  Forrester,  and  D. 
T.  Forrester,  a  son  1^  a  former  marriage; 
tliat  T.  B.  ForreStK  made  a  deed  for  his 
half  Interest  to  Maiy  L.  Forrester;  that  B. 
U.  Forrester  liad  paid  part  of  the  pnrdliase. 
money  ftor  tliis  half  interest  before  his  death, 
and  tiiat  Mary  U  Forreetw  Ifailsbed  psylng 
for  said  half  interest  out  of  funds  belontfng 
to  the  estate  of  B.  Forrestn:,  and  that 
the  deal  to  her  from  T.  R.  Forrester  did  not 
convey  the  tlUe  in  said  half  interest  to  her 
in  fee  simple,  hot  only  aa  trustee  for  the  es- 
tate of  B.  H.  Forrester,  and  that  this  title 
was  the  same  that  B.  M.  Forrester  had  pur- 
dosed  in  his  lifetime,  but  had  not  finished 
paying  for  at  tbe  time  of  his  deaOi;  that  In 
February,  1912,  D.  T.  Forrestw  sold  his  in- 
terest to  John  D.  Watts  and  gave  him  a  deed 
for  one-tUrd  interert  In  the  lands;  that 
John  D.  Watts  owns  cme-thlrd  and  iSarj  L. 
Forreettt  owns  one-third.  The  Interest  of 
a  W.  Forrester  Is  not  stated  In  the  body  <tf 
the  bill,  bnt  tbe  prayer  Is  that.  If  Mary  U 
Forrester  elects  to  take  a  dilld's  part  and  ttie 
property  is  sold,  the  vaoaey  arising  from  such 
sale  be  divided  equally  among  Mary  U  For- 
rester, Cary  W.  Forrester,  and  Jotm  D. 
Watts.  No  firaud  is  charged  in  tbe  MIL 

Separate  answers  were  filed  by  Mary-L. 
Forrester  and  Cary  W.  Forrester.  Mary  I* 
Forrester  In  her  answer  denied  that  B.  M. 
Forrester  owned  the  lands  at  the  time  of  his 
death;  that  he  had  paid  any  part  of  the 
purchase  price  therefor,  or  that  he  had  re- 
ceived any  deed  conveying  to  him  T.  R.  For- 
rester's Interest  therein;  that  Mary  L.  For- 
rester bonght  from  T.  R.  Forrester,  her 
father-in-law,  his  half  Interest  in  the  lands 
after  the  death  of  her  hosband,  D.  M.  For- 
rester, and  paid  therefor  $600,  and  assumed 
the  debt  of  T.  R.  Forrester  and  B.  M.  For- 
rester fOr  the  unpaid  balance  on  the  original 
purchase  price,  and  that  she  paid  the  same 
partly  with  money  which  she  borrowed,  and 
partly  by  proceeds  of  crops  which  she  and 
her  son  Cary  W.  Forrester  made  on  the  lands ; 
that  she  paid  oft  a  large  indebtedness  of  her 
husband  which  he  owed  at  the  time  of  his 
death ;  and  that  she  paid  all  the  taxes  on  the 
property. 

The  answer  of  Cary  W.  fiVirrester  d^es 
the  material  allegatiooa  of  the  bill,  but  does 
not  state  what  is  his  Interest  In  the  lands. 

Paul  Carter,  of  Marianna,  for  appellants. 
James  H.  Fiiidi.  of  Marianna,  fiv  appellee. 

BROWNE),  C.  J.  (after  stating  the  facts  as 
above).  In  the  consideration  of  tUs  case  we 
are  confronted  at  the  ontset  by  the  auc- 
tion in  the  biU: 

"That  the  deed  made  to  her  did  not  convey 
the  title  in  the  said  haU  interest  to  her  in  fee 
simple,  but  (mly  as  trustee  for  the  estate  of  B. 
M.  Forreeter." 

This  is  a  declaration  of  an  express  trust 
which  the  evidence  not  only  failed  to  sus- 
tain, but  conclusively  disproved,  as  the  deed 
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from  T.  B.  Forrester  to  M.  L.  Forrester, 
nrhldi  was  Introduced  In  evidence,  Is  an  ab* 
solute  and  unconditional  one  in  fee  slmpla 
We  may  ooudder  the  case,  however,  as  predi- 
cated npoa  a  Gonstmctlve  trnst  aridng  out  of 
fraudulent  acts  of  Maiy  L.  Forrester;  for, 
alUiou^  fraud  Is  not  charged  In  the  bill,  It 
Is  strongly  contended  for  In  appellee's  brle£ 
In  discussing  the  sutdect  of  constructiTe 
trusts.  Perry  says: 

"If  a  person  obtains  the  legal  title  to  property 
bf  macb  arts  or  acts  or  circumstances  of  cir- 
cniDTeDtioD,  impoeiticm,  or  fraad,  or  U  be  ob* 
tains  it  by  Tirtue  of  a  confidential  relation  and 
influence  under  such  drcunuitancafl  that  he  ought 
not,  according  to  the  rales  ot  equity  and  rood 
conscience  as  administered  in  chancery,  to  hold 
and  enj<^  the  beneficial  interest  of  tiie  property, 
courts  m  equity,  in  order  to  administer  complete 
jnstice  between  the  parties,  will  raise  a  trust 
by  construction  out  of  such  circumstances  or  re* 
lations ;  and  this  trust  they  will  fasten  upon  the 
conscience  of  tite  (Voiding  party,  and  will  con- 
vert him  Into  a  trustee  oE  tiia  legal  title,  and 
order  him  to  hold  it,  or  to  execute  the  tmst  in 
soch  a  manner  as  to  protect  the  lights  of  the 
defrauded  party  and  Momote  the  safety  and  in- 
terests of  society."    Perry  on  Trusts,  |  166. 

[1]  The  law  win  ingraft  a  trust  upm  an 
unconditional  and  absolute  deed  where  there 
is  fraud  In  the  transaction,  actual  or  con- 
structiTe, as  where  it  may  be  contrary  to 
some  rule  established  by  public  policy  for 
tike  protection  of  society,  and  it  Is  upon  this 
theory  that  parol  erldeuce  Is  admissible  to 
show  that  the  title  of  the  grantee  under  the 
deed  is  held  in  trust  for  the  proper  bene- 
ficiaries. 

"Parol  evidence,  however,  is  not  favorably 
received  by  courts  in  any  cose,  and  they  will 
not  act  upon  it  a^lnst  written  instnimenUk  un- 
less it  is  exceedingly  clear  and  certain,  and  un- 
contradicted by  other  wlAmea,"  Perry  tm 
OVosts  (flth  Dd.)  f  227. 

[2]  Tba  rule  as  to  the.dtaracter  of  parol 
testimony  necessary  to  ingraft  a  trust  npim 
an  absolute  and  unconditional  deed,  although 
expressed  in  varying  phraseology,  is  in  ^ect 
that  th«e  must  be  no  room  for  doubt 

In  Lingenfelter  v.  Bidiey.  6S  Pa.  128,  It 
la  said: 

"As  they  claimed  title  to  the  land  against  the 
express  language  of  the  deed,  they  were  bound 
to  show  by  clear  and  satisfactory  evidence  that 
there  was  a  resulting  trust  in  favor  of  Sparks." 

In  Collier  v.  Collier,  30  Ind.  82,  the  doctrine 
is  thus  laid  down: 

"Parol  evidence  to  establish  a  resoltinK  trust 
in  land  held  by  an  absolute  conveyance,  •  •  • 
must  be  strong  and  clearly  relevant." 

In  Illinois  the  proof  must  be  "full,  clear 
and  convincing."  Francis  v.  Bhoades,  146 
111.  035,  35  M.  E.  232;  Koster  v.  MUler,  149 
111.  195,  37  N.  E.  46;  Hogue  V.  Steel,  207 
la  340,  69  N.  E.  931. 

In  Virginia  the  proof  is  required  to  be  ''un- 
equivocal and  explicit,  and  established  by 
clear  and  convincing  testimony."  Jesser  t. 
Armentront's  Bz'r,  100  Va.  666,  42  S.  E.  681. 

In  Iowa  it  Is  held  that  there  must  be 
''more  than  a  bare  preponderance  of  the  evi- 
dence." Ciumingham  v.  Cunningham,  125 
Iowa*  681,  101  N,  W.  470. 


Tba  rule  la  thus  laid  down  In  Utah : 

*Tro  establish  a  resulting  trust  by  parol  evi- 
dence, in  favor  ol  one  who  furnished  purchaao 
money,  pnbUc  policy  and  the  safety  and  security 
of  titles  to  real  estate  demand  uiat  the  proof 
be  scrutinized  with  great  caotion,  and  that  it 
be  dear,  d^nlte,  unequivocal,  and  conduce. 
A  bare  preponderance  of  parol  evidence  is  not 
sufficient.  It  mast  ^ow  the  existence  of  the 
trust  t>eyond  reasonable  controversy."  Cham- 
bers V.  Emery,  13  Utah,  374,  45  Pac.  1&2. 

The  Missouri  rule  is  similar  to  ours,  that 
the  "evidence  to  establish  a  resulting  trust 
must  be  so  clear  and  convincing  as  to  exclude 
every  reasonable  doubt  of  tlie  existence  of 
such  trust"  Beed  v.  Painter,  129  Mo.  074, 
31  S.  W.  919.  The  rule  In  this  state  Is  vety 
strong,  and  properly  so ;  for  the  relaxation  or 
modl0catlon  of  the  strict  rules  of  the  statute 
of  frauds  tends  to  restore  those  practices 
which  because  of  their  prevalence  the  statute 
was  enacted.  In  order  to  ingraft  a  resnltr 
Ing  or  constructive  trust  on  an  absolute  and 
unconditional  deed  by  parol  testimony,  the 
evidence  "must  be  so  dear,  strong,  and  un- 
equivocal as  to  remove  from  the  mind  of  the 
chancellor  every  reasonable  doubt  as  to  the 
existence  of  the  trqst"  Geter  v.  Simmons,  67 
Fla.  423,  49  South.  131;  Bogero  v.  Bogero. 
66  Fla.  6,  62  South.  899. 

[3]  The  theory  of  the  complainant's  case 
is  that  there  was  a  valid  existing  contract 
of  sale  between  T.  B.  Forrester  and  B.  M. 
Forrester  upon  .wbldi  part  of  the  considera- 
tion had  been  paid  by  the  latter  prior  to  bis 
death,  and  that  Mary  L.  Forrester  finished 
paying  for  the  same  with  money  belonging  to 
the  estate  of  B.  M.  Forrestw. 

There  is  no  testimony  to  support  this  con- 
tention. There  la  some  i^renoe  to  an  "ar^ 
rangement"  between  them,  but  there  was  no 
attenqtt  to  prove  what  that  arrangement  was. 
The  only  ^ort  to  prove  the  contract  relied 
on  to  establish  Qie  trust  was  by  the  testi- 
mony of  the  witness  Owens  as  to  oonversa- 
ttons  between  bimaelf  and  Mary  L.  Forre»* 
ter.  He  was  asked  it  he  heard  "Mary  L. 
Forrester  say  at  the  time  of  her  husband's 
death  that  her  husband  has  arranged  and  con- 
tracted to  buy  the  other  half  interest  in  the 
lands,"  and  his  reply  was,  "Tes,  sir;  I 
heard  her  say  that  they  owned  it  togethw, 
the  old  man  and  her  husband."  A  witness  re- 
plying "Yes"  to  a  leading  question  about  a 
conversation  cannot  be  taken  as  proving  the 
statements  in  the  question  when  he  follows 
it  with  a  redtal  of  what  he  heard,  whidi  Is 
contrary  to  the  implication  in  the  question 
propounded.  He  was  next  adced,  "Did  you 
hear  her  sa7  ftfter  the  death  of  B.  U.  For- 
rester that  be  had  an  arrang^ent  to  buy  the 
halt  interest  of  fniomas  Forrester)"  ito 
whidi  the  witness  replied.  "At  that  time  she 
talked  about  it  but  afterwards  she  dldnt** 
He  farther  testified: 

That  she  told  him  "her  husband  had  bought 
it  or  ccmtracted  for  it  and  when  she  bou^t 
the  old  man's  part  he  went  with  her;  that  be 
was  the  one  wno  told  her  to  buy  it  have  the 
deed  made  la  her  name  and  it  would  all  tw 
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hers;  that  T.  R.  Forrester  uiA  the  papm  had  i 
been  made,  and  there  was  not  any  use  to  change  I 
them,  bat  before  they  left  he  agreed  to  make  the 
deeds  to  her  if  she  would  pay  it  pretty  soon—  | 
in  a  month  or  a  shwt  time;  that  nothing  was 
said  aboat  whom  the  papers  had  previouBly  been 
made  to  or  what  price  was  to  have  been  paid 
by  B.  M.  Forrester." 

Mary  U  Forrester  testified  that  her  has- 
bend  had  agreed  to  buy  his  father's  Interest 
for  $700.  There  la  no  testimony  of  any 
memorandum  In  writing  between  T.  B.  For- 
rester and  B.  M.  Forrester,  and  Bone  that 
any  part  of  an  agreed  purdiase  price  had 
been  paid.  The  testimony  of  these  witnesses 
about  a  contract  is  without  weight.  Nether 
of  them  saw  the  contract  If  It  were  In  wrU- 
Ing,  and  neither  heard  It  expressed  If  It  were 
a  parol  contract,  and  neither  was  able  to 
testify  as  to  the  terms  and  conditions  of  the 
same.  It  Is  apparent  that  what  they  refer 
to  as  a  contract  was,  at  best,  a  desire  on 
the  part  of  B.  M.  Forrester  to  buy  his  fa- 
ther's Interest,  and  that  perhaps  there  was 
some  sort  of  an  understanding  between  them 
that  the  son's  desire  might  some  day  be 
consummated.  This  testimony  is  wholly  In- 
adequate to  proTe  that  a  valid  contract  of 
sale  existed  between  T.  R.  Forrester  and 
B.  M.  Forrester  at  the  time  of  the  deatli  of 
the  latter. 

It  Is  contended,  howerer,  by  the  appellee 
that  Mary  Forrester  paid  for  the  undlrld- 
ed  half  interest  which  she  bought  from  T.  B. 
Forrester  with  funds  belonging  to  the  es- 
tate of  B.  M.  Forrester,  and  that  she  held 
the  title  to  the  same  as  trustee  for  the  heirs 
of  B.  M.  Forrester.  Tested  by  the  rule  In 
this  state  as  to  the  amount  of  evidence  neces- 
sary to  ingraft  a  trust  on  an  absolute  and 
unconditional  deed,  the  testimony  in  this  case 
fails  utterly  to  come  within  the  rule. 

The  testimony  shows  that  on  the  death  of 
B.  M.  Forrester  his  wife  and  the  son,  Gary  W. 
Forrester,  remained  on  the  farm  and  togeth- 
er they  cultlTBted  and  Improved  It  Her 
stepson  ran  away  before  his  father's  death, 
and,  with  the  exception  of  one  day,  he  re- 
mained away  the  rest  of  his  life.  About  ten 
months  after  her  husband's  death,  and  after 
a  crop  had  been  made  on  the  farm,  ehe 
bought  from  her  husband's  father  his  undi- 
vided half  interest  In  the  property.  Accord- 
ing to  her  testimony,  she  and  her  son,  Gary, 
cultivated  part  of  the  farm,  and  part  was 
rented  to  tenants.  Of  the  $600  she  paid  to 
T.  R.  Forrester  for  his  half  Interest,  $200 
was  made  by  herself  and  her  son  on  the 
farm,  and  $400  she  borrowed  from  Dr.  Wil- 
lis. 

Much  testimony  was  Introduced  by  com- 
plainant about  the  horses,  mules,  and  produce 
sold  by  Mary  L.  Forrester  whlcdi  were  on  the 
place  when  B.  M-  Forrester  died,  the  purpose 
of  which  was  to  raise  a  presumption  that 
the  money  she  paid  to  T.  R.  Forrester  for 
his  half  Interest  was  derived  from  this 
source,  and  that,  having  paid  for  the  land  by 
futtda  dolved  from  the  sale  of  property  own- 


ed Jointly  by  herself  and  the  two  sons  of, 

B.  M.  Forrester,  her  title  was  as  trustee  for 
the  benefit  of  herself  and  these  two  sons. 
A  trust  cannot  be  Ingrafted  on  an  absolute 
and  unconditional  deed  by  presumption,  but 
the  evidence  "must  be  so  clear,  strong,  and 
nneqnlvocal  as  to  remove  from  the  mind  of 
the  <diancelIor  every  reasonable  doubt  as  to 
the  exlstrace  of  the  trust"  The  testimony 
for  the  complainant  was  so  vague  and  Indefi- 
nite as  to  what  became  of  the  proceeds  of  the 
sale  of  stock  and  produce  mentioned  as 
hardly  to  have  raised  even  a.  mere  presump- 
tion that  It  was  used  to  pay  for  the  half  In- 
terest she  purchased  from  T.  B.  Forrester, 
and,  taken  In  connection  with  the  testimony 
of  Mary  L.  Forrester  that  she  used  these  pro- 
ceeds to  pay  the  debts  of  the  estate  created 
prior  to  her  husband's  death,  and  her  ex- 
planation of  how  she  and  her  son  worked  to 
earn  the  $200  with  which  she  made  the  first 
payment  and  that  the  subsequent  payments 
were  made  *Vlth  her  hard-earned  money  that 
she  dug  out  of  the  ground"  with  the  help  of 
>her  son,  and  her  iwsitlve  statement  that  she 
did  not  pay  for  any  of  the  land  with  money 
from  the  estate  of  B.  M.  Forrester,  the  tes- 
timony certainly  was  not  so  clear,  strong, 
and  convincing  as  to  remove  even  reasonable 
doubt  which  Is  essential  before  a  trust  can 
be  ingrafted  on  an  absolute  and  uncondition- 
al deed.  To  sustain  the  contention  of  ap- 
pellee that  a  resulting  trust  was  shown 
the  vague,  Indefinite,  and  hazy  parol  testt- 
mony  Introduced  In  support  of  the  bill  In  this 
case,  would  tend  to  make  paper  titles  most 
uncertain,  if  not  worthless. 

The  decree  of  the  circuit  Judge  was  also 
erroneous  In  that  be  decreed  that  Watts,  the 
grantee  from  D.  T.  Forrester,  owned  an  un- 
divided one-third  interest  and  Gary  W.  For- 
rester owned  but  a  one-£dxth  Interest  In  the 
property  sought  to  be  partitioned.  No  as- 
pect  of  the  case  warrants  this  finding.  The 
Interests  of  D.  T.  Forrester  and  C.  W.  For- 
rester are  Identical.  The  circuit  Judge  gave 
as  the  reason  for  making  this  discrimination 
that  Gary  W.  Forrester,  "having  claimed  only 
a  onfr«lxth  Interest  therein,  la  entitled  to 
only  a  one-sixth  interest" 

[4]  The  quantity  and  proportionate  int^ 
est  of  the  parties  will  not  be  determined  by 
what  they  claim,  but  by  what  the  testimony 
proves  they  are  legally  entitled  to.  In  suits 
of  the  character  of  partition  and  accounting, 
the  question  of  the  Interests  of  all  the  par- 
ties concerned  is  to  be  adjudicated  by  the 
court  and  a  mistake  on  the  part  of  a  claim- 
ant as  to  what  his  interest  is  will  not  bar 
him  from  being  decreed  what  he  is  l^;ally 
entitled  to,  not  even  if  be  remain  paaalve 
and  abstain  from  making  any  answer. 

In  the  case  of  Anderson  v.  Northrop,  80 
Fla.  612, 12  South.  318,  this  court  said: 

"It  is  farther  contended  for  the  appellanta 
that  the  Crafts  and  their  trnstee,  De  Saussure, 
who  did  not  Join  as  comi^ainants,  but  were  made 
parties  defendant  in  this  cause,  are  not  entitled 
to  any  share  in  the  relief  to  be  grapted.  becaust 
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Hmj  mmplained  of  nothlnf,  and  aaked  for  noth- 
'  loK,  and  tbat  the  decree  as  to  tlieni  ia  emmeous 
becanse  thereof.  There  k  nothinc  in  this  con- 
tentioD.  The  Orafti  are  entitledrbi  their  prop- 
er proportion,  to  the  same  relief,  and  in  virtue 
of  the  same  risht,  as  are  the  active  complain- 
ants  herein,  and  were  necesaary  and  proper  par- 
ties to  the  suit,  in  order  to  a  cMi4>Iete  deter* 
minatioii  ot  all  interests  inTolved;  and  because 
they  remain  pasuve,  and  are  oonsegnently  made 
parties  defendant,  does  not  operate  as  a  waiver 
or  aurrrader  of  their  rights  in  the  premises. 
The  defendant,  Andrew  Ajuderson,  Is  himself  en- 
titled to  a  one-fonrth  shore  in  all  the  pro^r- 
ties  involved  in  this  liti^tion,  under  the  will 
of  the  elder  Andrew  Anderson,  as  a  devisee  un- 
der said  will;  because  he  does  not  claim  it  here- 
in in  the  aame  ri^ht  as  do  the  other  reversion- 
era,  bnt,  tm  the  contrary,  la  a  defendant  active- 
ly opposing:  and  denying  their  claims,  furnishes 
no  reason  why  he  shonfd  be  derived  of  his  In- 
teresta  acquired  tiiroogb  the  same  aoarce  as 
the  others.'* 

The  complainant.  Watts,  does  not  come  be- 
fore this  coDrt  In  good  faith  demanding  what 
he  claims  be  Is  equitably  entitled  to,  but 
rather  as  a  speculator  In  the  result  of  the 
suit.  His  deed  was  executed  in  the  District 
of  Columbia  on  February  27,  1912.  On  De- 
cember 6, 1911,  he  wrote  to  Mary  U  Forrester 
offering  to  buy  her  and  her  son's  Interests, 
and  said: 

"So  I  wiU  make  you  an  offer  of  $6  per  acre 
for  yoon  and  his  whidi  If  I  nnderstand  it  right 
would  be  fiT»«izt]is  of  the  plantatl«i." 

He  testified  tbat  Mr.  Wilson  told  Urn  that: 
Talmage,  his  grantor,  "was  aiHtled  to  <Hie< 
third  and  be  would  sell  me  one-third  and  get  a 
deed  for  it  and  would  guarantee  that  I  get  one- 
third  without  any  further  costs  to  me." 

It  follows,  therefore,  that  the  drcnlt  Judge 
erred  in  decreeing  thiat  Mary  L.  Forrester 
owned  an  undivided  one-half,  tbat  J.  D. 
Watts  owned  an  undivided  one-third,  and 
that  Gary  W.  Forrester  owned  an  undivided 
one-sixth  Interest  In  the  lands  sought  to  be 
partitioned,  and  the  decree  Is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
circuit  Judge  to  enter  a  decree  awarding  to 
Mary  L.  Forrester  an  undivided  four-slxtbs, 
and  to  Gary  W.  Forrester  and  John  D.  Watts 
an  undivided  one-sixth  each  in  the  property, 
and  that  the  costs  of  this  appeal  be  pidd  by 
the  apikellee,  John  D.  Watts. 

Decree  reversed. 

TAYLOR,  SHACKLEFORD,  WHITFIELD. 
-  and  ELLIS,  3J^  concur. 

CIS  na.  476)  — — 

UA.OK  T.  STATU. 
(Snprene  Oburt  <tf  Elorida.   Feb.  ai,  1917.) 

(BvUabtu  hv  the  CovrU) 
CBuaHAi.  Law  ^>1186(4)  — Afpkai.— Tbch- 

HICAL  FBROR— BXTBBSAL. 
Where,  in  a  criminal  prosecution  for  rape, 
there  is  ainple  evidence  to  sustain  the  verdict, 
and  the  rulings  in  admitting  and  rejecting  tes- 
tlmony  could  not  have  been  harmful  in  view  of 
tile  entire  proceedings,  technical  errors,  if  any, 


will  not  warrant  a  revenal  of  tht  Judgment  ot 
oonvictfam. 

Browne,  O.  7.,  dissenting. 

Error  to  Circuit  Court,  Duval  County; 
George  Couper  Glbhs,  Judge. 

James  Mack  was  convicted  of  rape,  and 
be  brings  error.  Affirmed. 

L.  S.  Gaulden,  of  Jacfcs<mTlUe,  for  plaintiff 
In  error.  T.  F.  West,  Atty.  Gen.,  and  G.  O. 
Andrews,  Asst  Atty.  Qai^  tor  the  State 

WHITFIELD,  J.  Mack  was  ■cntenced  to 
life  Imprisonment  on  a  conviction  of  rape 
with  a  reoommeiidation  to  merc^.  On  writ 
<^  error  It  Is  contended  that  otots  wwe  oom- 
mitted  In  rarloos  roUngB  In  admitting  and  re- 
Jetting  testimony.  As  there  is  amide  evi- 
dence to  sustain  the  verdict,  and  as  the  rul- 
ings omnplabwd  at  could  not  have  been 
Iiatmful  In  view  of  the  entire  proceedings,  the 
technical  errors  If  any  wUl  not  warrant  a 
rerersaL  Stone  r.  Gtato,  71  FUl  S14,  71 
Sooth.  684. 

The  accused  testifled  that  be  did  not  com- 
mit rai)e,  bnt  thore  was  testinioDT  nt  •  con- 
fession by  him  ttiat  be  did  Nb  the  vlettm. 
taking  money  from  her  stocking.  Hie  coo- 
feaalon  was  extrajudicial,  and  a  preponder- 
ance ot  the  evldenoe  shows  It  was  Ttdnntoiy. 
There  Is  podtiTe  testimony  the  victim 
Identifying  the  accused,  and  that— 

"he  knocked  me  down  and  dragged  me  in  the 
bushes."  "He  just  choked  me  nntil  I  lost  con- 
sciousness. I  don't  know  what  happened  after 
thaL"  He  was  "on  top  of  me  dioking  me. 
That's  all  I  remember."  "Q.  Did  be  have  in- 
tercourse with  TOO?"  "A.  I  d<m't  know.  I  was 
unconscious.  X  don't  know  anything  about  it." 
"I  am  sure  that  [accused]  is  tiie  man  because 
I  bad  a  good  view  of  his  face  what  he  had  me 
on  the  ground.  He  was  on  top  of  me."  "It  was 
not  dark."  "Q.  You  can't  say  tbat  be  commit- 
ted rape  upon  you  then  becanse  you  were  un- 
consdooa?'^  "A.  Yes,  I  was  aneonsdous." 
"My  clothes  were  up  when  the  people  found 
me."  "I  was  down  on  my  bat^**  "Q.  If  he 
had  Intercoarse  with  you,  did  yon  consrat  to 
it?"  "A.  Why  certainly  not"  ''Q.  If  he  did  it. 
did  he  do  it  by  force  and  against  your  will?" 
"A.  He  certainly  did." 

The  Jury  were  warranted  In  finding  from 
the  testimony  of  the  victim  and  the  corrobo- 
rative evidence  which  was  adduced  as  to 
her  physical  condition  Just  after  the  allied 
assault  that  rape  was  committed.  A  care- 
ful consideration  of  the  entire  record  dls- 
<floses  that  the  defendant's  rights  were  duti- 
fully guarded  at  the  trial  by  his  counsel,  and 
that  no  errors  were  committed  that  prejudice 
the  rights  of  the  accused.  Mack  v.  State,  54 
Fla.  65,  44  South.  706,  13  Lu  B.  A.  (N.  S.) 
373,  14  Ann.  Gas.  78.  The  conviction  was 
had  in  doe  course  of  law,  and  the  Jndgmoit 
la  affirmed. 

TAYLOR,  SHACELBFORD,  and  ttLLLa, 
3J^  concur.    BBOWNB,  a  J.,  dissents. 
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m  Fla.  6H) 

SBIABOARD  AIR  i;iNlB  BY.  00.  T.  KAT. 
Supreme  Court  of  Florida.    March  2,  1917.) 

(ByOdbms  by  the  Oouri.) 

L  TBUX  «=»202— iHBTBUOnOHB— iBSmS  AND 
SVIDEKOB. 

Each  party  to  &  trial  at  lav  has  a  right  to 
have  the  coort  instmct  the  jury  as  to  the  law 
aK>lIcai)Ie  to  the  facta  in  evitience  introduced 
under  the  issues  as  made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
D«.  fS  474,  477,  482.] 

2.  Teial  9=9233(3)  —  iNBTBtronoNS  —  lestTBa 

— RXFISEnCB  TO  PxAADinoa. 
In  charging  the  Jury  the  coart  shonld  atate 
to  them  the  issues  made  by  the  pleadings,  and 
it  is  error  eimply  to  refer  the  jury  to  the 
pleadinga  to  ascertain  the  lasues. 

[Ed.  Note.— BVw  other  cases,  sea  TrlaL  Cent. 
Wig.  I  B29.] 

Error  to  Clrcnlt  Court,  Duval  00111117; 
George  Couper  Glbbs.  Judge. 

Action  by  Samuel  Kay  against  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plalntifl,  utd  defendant  brbigs  er- 
ror. Reversed. 

Flying  A  nendng,  of  Jacksonville,  tor 
plaintiff  in  error.  0.  B.  Peeler  and  M.  M. 
Scarborough,  botb  of  Jacksonville,  fbr  de* 
fendant  In  error. 

PER  CURIAM.  The  defendant  In  error 
recovered  a  Judgment  in  the  circuit  court 
for  Dnval  county  against  the  plaintiff  in  er- 
ror in  the  sum  of  $6,000  as  damages  for  per- 
sonal injuries.  The  defendant  below  took 
a  writ  of  error,  and  seeks  here  to  reverse  the 
Judgment  entered  iq;>on  the  verdict  so  ob- 
tained. 

While  there  are  many  errors  assigned,  It 
Is  unnecessary  to  discuss  but  two  or  three. 
We  think  the  demurrer  to  the  second  count 
of  the  amended  declaration  was  pn^rly 
overruled;  that  the  court's  order  allowing 
the  plaintiff  leave  to  amend  the  second -count 
of  the  amended  declaration,  so  aa  to  show 
that  the  Injury  was  committed  in  the  year 
1913  Instead  of  1914,  mts  within  the  court's 
discretion,  and  not  In  the  least  harmful  to 
the  defendant,  and  that  Uie  defendant's  mo- 
tion for  an  instructed  verdict  In  Its  favor 
was  properly  orenmled. 

The  case  was  tried  tqpon  the  second  count 
of  the  declaration,  the  first  count  having 
been  hdd  to  be  bad  on  d^nurrer.  The  sec- 
ond count  of  the  declaration  alleged,  in  sub- 
stance, that  the  plaintiff  and  several  oth- 
ers, while  riding  in  an  antconobUe,  ran  in- 
to a  train  of  cars  of  the  defendant  which 
was  then  extending  across  a  public  high- 
way ;  that  the  plaintiff  was  thrown  out  of 
the  automoUle  upon  the  ground  "under  one 
of  the  defendant's  cars  then  and  there  being 
upon  said  railroad  track";  that  be  was  un- 
able to  extricate  himself  from  the  position 
because  he  was  "Jammed  and  fastened"  by 
the  automobile;  that  while  In  that  situa- 
tion, the  defendant  knowing  that  the  plain- 


tiff was  in  that  perilous  situation,  and  "that 
to  move  such  train  of  cars  while  plaintiff  was 
in  such  position  would  injure  blm,"  "did  neg- 
ligently, carelessly,  and  improperly  run,  op- 
erate, and  manage  its  train  of  cars  by  mov- 
ing It  from  the  position  In  which  it  was  then 
standing,  thereby  running  the  same  over  the 
hand"  of  the  plaintiff,  cutting  several  of  his 
Angers  and  otherwise  bruising,  wounding, 
and  injuring  him  in  his  Umba  and  body, 
wherry  he  snffered  pain  ■  and  was  forced 
to  lay  out  money  In  endeavoring  to  be  heal- 
ed, and  that  he  Is  permanently  disabled  by 
such  Injury. 

The  testimony  of  ttie  plaintiff  and  one  or 
two  oOier  witnesses  tended  to  snpport  the 
all^tl<ms  of  the  declaration,  the  testimony 
of  several  witnesses  for  the  defense.  In  fact 
all  the  evidence  c^Eered  Xtg  the  def^iae,  and 
much  of  It  offered  by  the  plaintiff,  tended  to 
support  the  defendant's  contention  that  the 
train  of  cars  was  in  motion  when  It  was 
Btmi^  by  the  automobile  and  tin  plaintiff 
was  tlirown  out  upon  the  ground  with  his 
band  upon  the  railroad  track,  and  that  bis 
hand  was  mn  over  and  the  fingers  cut  off 
before  the  train  could  possibly  be  stopped; 
that  the  train  passed  over  the  crossing  and 
came  to  a  stop  for  the  first  time  several  car 
lengths  beyond  the  crossing.  If  these  facts 
were  true,  the  plaintiff  diould  not  have  re- 
covered upon  the  declaration.  The  defend- 
ant had  pleaded  not  guilty,  and  that  the 
plaintifPs  negligence  contributed  directly  to 
bis  own  Injury  in  the  manner  above  stated, 
and  that  his  negligence  was  the  sole  cause 
of  the  Injury  be  sustained. 

Now  the  basis  of  the  ninth  and  tenth  aa- 
Blguments  of  error  was  the  refusal  of  the 
court  to  give  the  following  instructions  re- 
quested by  the  defendant,  vis.: 

"(2)  13ie  court  charges  you  that  under  the 
pleadings  in  this  case  the  defendant  cannot  be 
held  liable  for  the  collision  between  the  auto- 
mobile which  plaint  was  driving  and  defend- 
ant's train,  ana  if  yon  believe  from  a  preswnder- 
ance  of  the  evidence  that  idaintiS  was  injured 
solely  as  a  result  of  that  collision,  then  you 
will  find  the  defendant  not  guilty.*' 

"(6)  The  court  charges  you  that  if  you  find 
from  a  preponderance  ot  the  evidence  that  the 
employes  of  defendant  in  charge  of  defendant's 
train  stopped  s^d  train  as  soon  aa  it  was  rea- 
sonably possible  to  do  after  the  discovery-  of  Uie 
collision  between  said  automobile  which  plain- 
tiff was  driving,  and  aaid  train,  and  that  the 
employes  in  diarge  of  said  train  did  not  start 
said  train  again  until  after  idaintifl  bad  been 
removed  from  the  position  in  which  he  was 
then  in  when  said  train  was  brought  to  a  stop, 
then  yon  will  find  the  defendant  not  guilty." 

[1. 2]  It  is  true  that  the  court  charged  the 
Jury  in  general  terms  that  if  they  believed 
from  the  evidence  the  facts  alleged  in  any  one 
of  the  pleas  In  bar  they  shonld  find  for  the 
defendant,  but  no  part  of  the  charge  given 
can  be  said  to  have  covered  substantially  the 
idea  embraced  In  the  two  diarges  above  quot- 
ed. There  was  ample  evidence  to  which  the 
charges  were  applicable,  the  Issue  was  clear- 
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ly  raised  by  the  plea  of  not  guilty,  and  the 
special  pleas  mentioned.  The  defendant  ha'd 
a  right  to  hare  the  Jnry  Instructed  speclflcally 
upon  those  issues,  and  the  law  ai^lled  to  the 
state  of  foots.  Tbls  the  conrt  refused  to  do, 
although  reanested  by  the  defim^nt  hi  prop- 
er manner.  We  think  this  rffiCbsal  was  error, 
for  which  the  jndgnmt  should  be  reversed. 
See  Hood  t.  French,  S7  Fla.  117.  19  South. 
les.  It  iB  the  duty  of  the  conrt  to  state  to 
the  Jury  the  Issues  made  hy  the  pleadings; 
and,  while  th^  duty  InvolTtt  a  large  discre> 
tl<n  as  to  the  form  and  style  in  whldi  the  In- 
structlona  diaU  be  s^ven,  tt  Is  generally  held 
to  be  erroneous  to  read  the  pleadings  to  the 
jury  or  refer  them  to  the  pleadings  for  the 
Issnes  by  \ray  ot  Instructing  than  in  the  law 
of  the  case.  Ttx  issnes  should  be  stated  by 
the  court  fully  to  the  Jury  as  those  Issnes 
have  been  made  by  the  pleadings,  and  each 
party  to  the  cause  had  a  right  to  have  the 
law  ^ven  to  the  Jury  upon  the  Issues  raised 
if  there  is  evldoice  to  which  sndi  charge  Is 
applicable. 

The  error  was  harmful  In  riew  of  the  char- 
acter of  evidence,  and  because  of  it  the  Judg- 
ment is  rerersed. 

BROWNE,  a  J.,  end  TATLOB,  SHACKLB- 
FOBD.  WHITFIELD,  and  ELLIS,  JJ..  con- 
cur. 

CW  Fla.  6<1) 

AI/THA  GIN  &  MFO.  00.  T.  UDDON  «t  aL 
(Sopreme  Court  of  Florida.    March  1,  1917.) 

(Syllabua  by  the  Courts 

EjEOrUEHT  <S=32S— DsnKSBS— PUBCHASB  AT 

PuBuo  Salk. 
In  an  action  of  ejectment,  a  showing  that 
die  defeidant  in  possession  purchased  the  prop- 
erty at  a  public  sale  and  has  paid  the  purchase 
price  is  a  good  defense,  even  though  a  deed  of 
conveyance  had  not  been  made  to  the  purchaser. 

[Ed.  Note.— For  other  casss,  see  Ejectment, 
Cent  Dig.  8S  81-93.] 

Error  to  Circuit  Court.  Calhoun  County; 
W.  B.  Farley,  Judge  ad  litem. 

Ejectment  by  the  Altha  Gin  ft  Manufactur- 
ing Company  against  O.  C.  Llddon  and  oth- 
ers, copartners  under  the  firm  name  and 
fcCyle  of  Llddon  ft  Turravllle.  Verdict  and 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

3.  H.  Finch,  of  Ma^^fl""«i  tor  plalntlfl  In 
error.  Paul  Carter,  of  Marianna,  for  defend- 
ants In  orror. 

PER  CURIAM.  The  corporation  brought 
ejectment  against  the  partnership.  Trial 
was  had  befbre  Honorable  W.  B.  Farley,  as 
Judge  ad  litem,  v^oa  a  plea  of  not  gailty, 
and  the  foUowh^  special  pleas: 

"3.  That  the  defendants  rented  the  premises 
described  in  plaintiff's  declaration  from  the 
plaintifE  during  the  years  1912  and  1913,  for  an 
agreed  rental,  and  were  in  possession  of  said 
premises  under  such  agreement  on  the  4th  day 
of  March,   1914,  when   the  said  defendants 


bonght  the  said  premtsea  from  the  plaintiff  for 
the  sum  of  (2,010  and  paid  on  the  purchase 

grice  the  sum  of  $500  in  cash,  but  the  plaintiff 
as  never  tendered  these  defendants  a  deed 
for  the  said  premises,  and  has  never  offered  to 
return  the  said  $500  paid  on  the  jiurchase  price, 
and  has  never  demanded  possession  of  the  said 
premises  from  these  defendants  before  the  in- 
stitntion  of  this  snit 

"4.  And  for  a  fourth  plea  to  plaintifiFs  decla- 
ration on  equitable  grounds,  these  defendants 
say: 

"That  defendants  entered  into  possession  of 
the  property  described  in  plaintifTs  declaration 
during  the  year  1912  under  a  lease  or  renting 
<^  said  property  by  defendants.  That  about 
the  9th  day  of  March,  1914,  the  said  property 
was  sold  to  the  defendants  by  the  plaintiS  for 
the  sum  of  $2,010,  under  an  agreement  of  the 
directors  of  said  corporation,  at  a  public  sale 
in  the  town  of  Altha,  Fla.  That  it  was  a  part 
of  the  said  agreement  that  the  property  of  the 
corporation  be  sold  for  the  purpose  of  paying 
o£E  Its  indebtedness.  That  the  said  indebtedness 
was  a  mortrage,  executed  by  plaintiff  to  Citi- 
Bens'  State  Bank,  for  the  sum  of  $1,562.50,  due 
and  payable  January  1,  1914,  with  interest  at 
10  per  cent,  from  maturity;  an  indebtedneas 
due  defendants  for  the  sum  of  (244.53.  for 
goods,  wares  and  merchandise,  sold  and  deliver- 
ed plaintiS  and  interest  on  account;  an  indebt- 
edness due  and  owing  tiie  defendants,  C.  O.  Lid- 
don  and  T.  B,  Liddon,  copartnera  under  firm 
name  and  style  of  C.  C.  Liddon  ft  Co.,  amonnt- 
ing  to  $43.40,  with  interest  for  two  years. 

"That  the  defendant,  C.  C.  Liddon.  was,  dur- 
ing all  of  said  time,  treasurer  of  the  plalntill 
corporation.  That  it  was  agreed  as  a  term  and 
part  of  said  sale  that  the  indebtedness  of  the 
corporation  should  be  paid  from  the  proceeds 
of  said  sale,  "niat  there  was  no  odier  outstand- 
ing indebtedneas  against  the  plaintiff  corpora- 
^on.  That  these  defendants  duly  deliverea  the 
amount  due  upon  the  said  inortgage  to  the  hold- 
er thereof,  to  wit.  Citizens'  State  Bank,  amount- 
ing to  the  sum  of  ^2.16  interest  and  Sl,090.60 
praictpid,  and  caused  aald  mortgage  to  be  trans- 
ferred to  these  defendants  and  released  the  in- 
dorsers  on  the  note  secured  thereby. 

"That  the  defendants,  at  the  time  of  said 
purchase,  paid  to  J.  D.  Smith,  president  of  the 
plaintiff,  $500  on  said  purchase  price,  and  of- 
fered to  allow  all  of  the  above  indebtedness  on 
the  balance  of  said  purchaae  price  and  offered 
and  agreed  to  pay  the  balance  of  said  purchase 
price  upon  dehvery  of  a  deed  to  these  defend- 
aute,  but  the  plaintiff  failed  and  refused  to 
deliver  said  deed  and  instituted  suit.  That  said 
balance  was  the  sum  of  $103.53,  which  defend- 
anta  bring  into  conrt  and  tender." 

Verdict  and  Judgment  were  rendered  for 
the  defendants. 

On  writ  of  error  the  plaintifr  contends 
that  the  court  erred  in  overruling  demurrers 
to  the  third  and  fourth  pleas;  in  admittii^ 
testimony ;  and  In  charges  given  to  lue  Jury. 
As  all  the  evidence  adduced  was  admissible 
under  the  general  issue  of  not  guilty,  it  Is 
not  necessary  to  determine  whether  erzor 
was  committed  In  overmllng  demnrreni  to 
the  special  pleas. 

It  appears  that  the  corporation  having 
title  to  the  property  authorized  Its  sale  to 
the  bluest  bidder  for  cash  to  be  applied  to 
the  payment  of  the  indebtedness  of  the  cor- 
poration. A  sale  was  made  to  the  defend- 
ant partnership  for  $2,010;  $600  being  paid 
In  cash  at  the  sale.  There  is  evidence  that 
the  remainder  of  the  purchase  price  was  sat^ 
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Iflfled  by  the  payment  of  a  mortgage  and  open 
accounts  owed  by  the  plalntUT  corporation, 
except  a  nnaU  balance  wldch  was  paid  Into 
the  court  registry.  This  payment  of  the 
purchase  price  as  testified  to,  having  been 
found  to  have  been  made,  showed  an  equit- 
able defense  araUaUe  to  the  defendant,  and 
technical  errors,  If  any,  in  the  admls^on  of 
evidence  or  in  the  charges  glren  could  not 
liare  been  harmful  to  the  plaintiff,  no  er- 
rors of  snbstantlTe  law  appearing. 
Affirmed. 

BBOWNG,  a  J.,  and  TATLOB, 
8HACEI«EF0BD.  WBITFIBLD^  and  ED- 
US,  33^  concur. 


(78  FU.  ESI) 

LOWBT  et  aL  T.  DOWNING  HFQ.  CO.  et  aL 
<8npreme  Oonrt  of  Florida.    March  1,  1917.) 

(Syttabw  l>y  the  CourtJ 

1.  INTEBPLEADEB   i9=>6— REHEOT— BSQUIBim 
~-"BlU.  OF  INTEBPLBADBK." 

A  bill  of  interpleader  Uei  In  eaaea  where 
the  complainant  alleges  that  he  has  funds  in  his 
hands  in  which  he  claims  and  has  no  interest, 
and  to  which  the  defendants  set  up  conflicting 
claims,  and  the  complainant  brines  tiie  fund  into 
oourC  and  prays  that  the  defendants  contest  it 
between  themsdvcB;  the  «MnpIainant  not  be- 
ing in  collusion  with  either  of  the  defendants 
and  unable  to  decide  between  them. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  I  6. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  ot  Interpleader.] 

2.  IHTXBFUADBB  9=926  —  AlfSWEB  —  MaT- 

IXB8  OF  Defense. 
If  any  facts  exist  which  are  not  shown  by 
the  bill  of  interpleader,  but  which  constitute  a 
Talid  reason  why  the  bill  should  not  lie,  they 
are  matters  of  defense,  and  may  be  set  up  by 
answer. 

[Ed.  Note.— For  other  cases,  sea  Interpleader, 
Cent.  Dig.      50.  53,  64.] 

8.  IKTERPLEADBB  «=>6  —  RiOHT  TO  RnOEDT  — 

Akount  Dub  Contbaotob. 
A  married  woman,  upon  whose  property  a 
house  was  built  under  a  contract  whereby  the 
builder  agreed  to  furnish  all  material  and  labor, 
may,  on  default  of  the  contractor,  bring  into 
court  the  amount  due  him  under  the  contract, 
and  maintain  a  bill  of  intcrpleador  against  con- 
flicting claimants  of  the  fund. 

[Ed.  Note.— For  other  eases,  see  Interplesdw, 
Oent  Dig.  {  8.] 

Appeal  from  Circuit  Court,  Hillsborough 
County;  F.  M.  Bobles,  Judge. 

Bill  of  Interpleader  by  Willie  M.  Lowry 
and  her  husband,  S.  L.  Lowry,  against  the 
Downing  Manufacturing  Company  and  oth- 
cra  From  an  order  sustaining  a  demurrer 
to  the  bill,  complainants  ^peaL  Order  re- 
versed. 

H.  S.  Hampton  and  F.  J.  Hampton,  both 
of  Tampa,  for  appellants.  McKay,  Withers 
ft  Pblpps,  of  Tanqta.  for  appellees. 

ELLIS,  J.  The  appellants  flled  their  Ull 
of  interpleader  In  the  circuit  court  for  Hills- 
borough county  against  D.  C.  Walker,  the 


Downing  Manufacturing  Company,  Alexan- 
der Lumber  Company,  Orrllle  lUggl^, 
Holmes  ft  Blnkley,  Gulf  City  Painting  ft 
Diecoratlon  Gompaiv,  W.  B.  McAndivws, 
Knight  ft  Wall,  Pierce  SOectrlc  Company,  O. 
F.  Bender,  and  Nathan  Bryan. 

The  hlU  aU^fes  In  substance  mat  Mrs.  Wil- 
lie M.  Lowry  Is  the  owner  of  certain  lots  in 
Hillsborough  county;  that  she  Is  the  vfSa 
of  8.  L.  Lowiy,  and  the  lots  are  her  sq^arate 
statutory  property;  that  she  and  her  hus- 
band entered  Into  a  contract  with  D.  O.  Wal- 
ker fbr  the  erection  ot  a  dwelling  house  on 
the  ^ropetty  io  cost  ¥8.600,  In  which  Walker 
agreed  to  furnish  all  tlie  labor  and  material 
in  Ito  construction;  that  tiie  contract  con- 
tained a  clause  xworldlng  that,  If  at  any 
time  the  contractor  should  refuse  or  neglect 
to  eapsOy  a  suffldency  of  workmen  or  na- 
terial,  or  refuse  to  comply  with  any  of  the 
articles  of  agreement,  the  owners  should 
have  the  rii^t  to  enter  upon  and  take  pos- 
session of  the  premises  and  provide  the  nec- 
essary materials  and  workmen  to  finish  the 
construction  of  the  house,  after  glvli^  notice 
In  writliv;  and  that  the  eivraise  of  such 
notice  and  finishing  of  the  woriE  diould  he 
deducted  from  Ihe  amount  agreed  to  be  paid 
under  the  contract.  It  is  alleged  that  Wal- 
ker n^Iected  to  complete  the  work,  and  went 
away,  and  ctmiplainants,  after  living  him 
notice,  entered  upon  the  premlseB  and  com- 
pleted the  worti^  after  dobig  wlilcdi  there 
remains  due  by  the  complainants  to  the  de- 
fendant WaUcer  under  the  contract  the  sum 
of  $449 ;  that  the  cnnplainanto  have  receiv- 
ed notices  from  the  other  named  defend- 
ants of  claims  for  material  and  Utbor  fur- 
nished in  tha  oonstouetton  of  the  building; 
that  eom^ainants  knew  nothing  of  the  rl^ts 
nor  pitoritles  of  such  clalmuit)^  and  do  not 
know  how  the  sum  remaining  In  the  com- 
plainants* hands  should  be  apxwrtioned  be- 
tween the  clalmante;  fliat  two  of  tlw  de- 
fendants have  commenced  "a  suit"  against 
the  complainants  in  whldi  the  property  is 
sought  to  be  subjected  to  their  claims.  - 

The  bill  prays  that  the  defendants  may 
Interplead,  that  complainants  may  be  per- 
mitted to  pay  the  said  sum  of  money  Into 
court,  that  the  demands  of  the  defendants 
may  be  adjusted  betweeU  themselves  and  set- 
tled out  of  the  fund  so  paid  into  court  by 
the  complainants,  and  that  the  defendants 
be  restrained  from  proceeding  against  the 
complainants  for  the  recovery  of  their  claims 
alleged  to  be  due  by  the  omtractor. 

The  record  shows  that  all  the  defmdants 
answered  except  Fierce  Electric  Company, 
Nathan  Bryan,  and  Knight  ft  WalL  Decrees 
pro  confesso  were  taken  against  Holmes  ft 
Blnkley,  Pierce  Electric  Company,  and  Na- 
than B^an.  Knight  ft  Wail  InteriMsed  a 
donurrer  to  the  bill,  wlikat  was  sustained, 
from  which  order  this  appeal  is  taken. 

The  demurrer  attacks  the  bill  upon  six 
grounds,  wiOxili  are  as  follows: 
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"Firat  There  b  no  9t[aHj  in  the  bm. 
"Secoad.  It  appears  by  the  bill  that  the  com- 

ElainaDt  Willie  M.  Lowry  Is  the  owDer  of  the 
tnd  in  coatroTeray  and  is  a  married  woman, 
and  that  said  property  coastttutea  her  sepa- 
rate statutory  estate,  and  therefore  Is  not  sub- 

{*ect  to  the  operation  of  the  lien  of  the  state  of 
riorida. 

"Hiird.  From  the  facts  stated  in  the  bill  as  a 
matter  of  law,  tbe  said  complainant  could  pay 
the  sum  of  money  mentioned  in  tbe  bill  to  whom- 
soever  she  pleases,  and  be  legally  diacharsed 
oi  any  and  all  obligations  to  any  of  the  de- 
feodnnts. 

"Fourth.  That  it  appears  from  the  avermeats 
of  the  bill  that  the  said  complainants  are  not 
mere  stakeholders  of  the  fund  therein  mention- 
ed, but  that  there  are  controverted  questions 
of  fact  pending,  and  that,  in  order  for  tbe  court 
to  rate  upon  the  rights  of  the  respective  par- 
ties to  tbu  snit,  it  will  have  to  first  determine 
a  controversy  as  to  whether  or  not  tbe  com- 
plainants are  Indebted  in  one  sum  or  another, 
and  such  a  controversy  cannot  be  properly  de- 
termined in  a  proceeding  of  this  kind. 

"i'ifth.  That  it  is  not  averred  in  the  bill  that 
tbe  said  complainants  do  not  collude  with  tbe 
defendants  or  either  of  tbem. 

"Sixth.  And  for  many  other  good  and  sufficient 
reasons  apparent  upon  tbe  face  of  said  bill." 

By  this  demurter  Knight  &  Wall  question 
the  riglit  of  tbe  cmnplalnantB  to  file  a  Ull  of 
Interpleader. 

[1]  In  the  case  of  Walnrlght  t.  Connecti- 
cut E^e  Insurance  Company,  decided  at  the 
present  term,  74  South.  8,  Mr.  JasUce  Shack- 
leford,  speaking  for  the  court,  said: 

"Where  a  bill  of  Intenileader  la  filed  tha  bet- 
ter practice  is  firat  to  determine  whether  snch 
bill  wiU  Ue." 

A  bUI  of  interpleader  is  not  a  proceeding 
in  rem.  It  1b  where  the  complainant  allies 
that  be  baa  a  fund  in  his  hands  in  which  he 
claims  and  baa  no  interest,  and  to  wblcb  the 
defendant's  set  up  ccmflictlng  claims.  The 
complainant  brings  the  fund  Into  conrt  and 
prays  that  tbe  defendants  contest  it  between 
tbcmaelves.  See  HoKrat  t.  Catto,  1  Or.  & 
Pb.  (18  Eng.  Ob.)  197;  Byers  t.  Sanaom- 
Ttaayer  Omnm.  Co.,  Ill  IlL  App.  57S;  Wing 
T.  Saolding,  M  Tt  83,  23  AtL  ei6;  Pflster 
r.  Wade,  06  Col.  43 ;  Olasner  t.  Welaberc,  43 
Mo.  App.  214 ;  Williams  t.  Matthews,  47  N. 
J.  Bq.  IM,  20  Atl.  261;  Patterson  t.  Perry. 
14  How.  Prac.  (N.  Y.)  605;  Bridesbnrg  Mfg. 
Co.*s  Aiv>eal,  106  Pa.  27S.  In  Sherman  t. 
Partridge,  11  N.  Y.  Super.  Ct  (4  l>uer)  646. 
It  was  said  that  an  Interpleader  can  Justly  be 
allowed  only  where  no  other  question  than 
the  right  of  tbe  property  is  meant  to  be  liti- 
gated. Fletdier,  In  his  wwk  on  Equity 
Pleading  and  Practice,  says  that: 

"A  bill  of  hiterpleader  lies  who«  tbe  cton- 
plainant  claims  no  relief  against  either  of  the 
defendants,  but  where  tbe  defendants  claiming 
of  bim  the  same  debt  or  duty  by  different  or 
separate  interests  he  is  uncertain  with  which  <^ 
the  claims  he  ought  to  comply.'*  Fletcher's  Eq. 
PL  &  Pr.  H  772,  773-775. 

See,  also,  Shaw  v.  Coster,  8  Paige's  Oh, 
(N.  Y.)  839.  35  Am.  Dec.  690,  and  note;  6 
Pomeroy'a  JDq,  Jur.  i  48, 

TbB  Ml]  in  this  case  presents  a  sitoation  in 
wbltih  tbe  complainants  can  be  said  to  be 
merely  stakeholders,  having  no  Interest  In 


the  fond  dalmed,  seeking  no  relief  against 
the  d^endants,  and  having  no  Interest  In  tbe 
subject-matter  and  not  In  collusion  with  tbe 
defendants  or  either  of  them.  The  essential 
allegations  are  contained  In  the  bill,  which 
is  sworn  to  by  one  of  the  complainants. 

[2]  If  any  facts  exist,  not  shown  by  tbe 
bill,  whose  allegations  are  admitted  by  the 
demurrer,  which  constitute  a  valid  reason 
why  the  bill  of  interpleader  should  not  lie, 
they  are  matters  of  defense,  and  can  be  set 
up  in  the  answer. 

[3]  It  is  no  ground  for  demurrer  that  one 
of  the  complainants  Is  a  married  woman, 
upon  whose  property  the  bonse  was  built, 
and  no  liability  therefore  attaches  to  her, 
nor  to  the  property,  for  improvements  there* 
on,  until  certain  proceedings  are  taken  by 
the  materialmen  holding  such  claims.  If  Ae 
chooses  to  acknowledge  that  she  has  the  sum 
In  her  hands  to  be  paid  for  materials  furnish- 
ed to  her  contractors,  but  cannot  determine 
to  whom  she  should  pay  it,  the  claimants 
surely  should  not  be  heard  to  complain. 
There  Is  nothing  to  prevent  a  disclaimer  be- 
ing filed  by  any  one  of  the  defendants,  wbo 
may  have  no  Interest  in  the  fund. 

We  can  perceive  no  merit  In  the  contention 
that  the  complainants  are  merely  seeking  to 
force  the  defendants  to  litigate  over  a  small 
sum  of  money  which  the  complainants  arbi- 
trarily assert  is  the  entire  amount  due.  If 
the  allegations  of  the  bUl  are  true,  then  the 
sum  alleged  In  the  bill  is  all  the  defendants 
may  claim  of  her.  If  the  allegations  are  not 
true,  they  may  be  denied.  It  is  true  that  the 
allegations  of  the  bill  could  have  been  more 
definite  and  much  clearer  as  to  the  daims  of 
tbe  defendants  in  their  nature  or  character 
and  amounts,  also  as  to  the  time  of  presenta- 
tion to  the  complainants;  but  we  think  there 
is  enough  In  the  allegations  contained  In  tbe 
bill  to  show  a  conflict  of  Interest  between  the 
defendants.  If  It  is  true  that  the  amount 
named  In  the  bill  Is  the  only  sum  to  be  sbar^ 
ed  between  the  numerous  materialmen  who 
were  made  defendants,  some  conflicts  between 
them  doubtless  exist  as  to  priority  of  Uen. 
If  the  allegations  of  the  bill  are  true,  tbe 
defendants  have  no  lien  upon  the  complain- 
ants' property  greater  than  tbe  amount  due 
by  her  to  tbe  contractor,  when  notices  of 
sucb  claims  were  served  upon  her,  and  that 
llrai  loay  be  discbarged  payment  In  the 
last  analysis,  therefore,  there  Is  necessarily 
a  conflict  of  interest  between  tbe  d^iendaats 
over  tbe  amount  due  by  complainants  to  Oie 
contractor.  To  whom  should  It  be  paid,  so 
tbat  the  various  liens  nuy  he  dischaFgedl 
That  qnestton  the  Mil  of  interpleader  seeks 
to  have  drtermlned,  so  tbat  the  oomplainairti 
may  not  be  annoyed  by  many  suits. 

The  ordw  sustaining  the  demurrer  Is  re- 
versed. 

BBOWNE,  a     and  TAYLOR,  SHACKLB 
FOBD,  Boi  WHITFIELD,  JJ.,  concur. 
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NABORS  et  aL  T.  PBODUCDES'  011*  CO. 

XSnprenw  Court  of  Louisiaiia.    Feb.  12.  1917. 
BehBarinc  Denied  Much  12, 1917.) 

(Svllabut  by  tJt«  Court.) 

1.  CONTBAOTS  «»lfl2(l).  184-JOIHT  OOHTBACT 
— JOIRt  AMD  SSVEBABU  COKTBACT. 

A  contract  by  which  aeveral  penona  oUi- 
nte  themselves  to  do  the  same  thing  creates  a 
Joint  obligntioQ  on  their  part;  and  a  contract 
whereby  somethinc  is  to  be  done  ttar  the  com- 
mon benefit  of  seTeral  peraons  creates  an  ob' 
-ligation  that  Is  jdut  and  inaewable  u  to  the 
obligee*. 

[Ed.  Note.— Fm>  other  cases,  aea  Oontract% 
Oent.  Dig.  Si  780-780.  789.] 

2.  Contracts  «=»184— Joint  and  Sbtekaslb 
oonteacts— injunctiow. 

Whether  a  contract  is  Joint  or  severable 
depends  up<«  the  intention  of  the  contracting 
parties,  as  rereided  bj  the  langaage  of  their  ctw 
traet,  and  th«  auhjeet-mattcr  to  which  it  refer*. 

[Gd.  Note.— F\)T  other  cases,  see  Contracts, 
Cent.  Dig.  |  789J 

3.  HI5B8  AVD  MiNKBAU  «sa78.  78(1>- MiN- 
zno  IJBABB— OoNnmucnoN— Joxht  Obliqa- 

TIOW. 

A  mining  lease  wher^j  several  lessOTs  or 
grantors  dispose  of  the  mineral  rights  on  sev- 
eral tracts  of  land,  for  a  gross  price,  without 
stating  tiie  amount  paid  to  each  grantor  and 
without  stating  or  designating  the  area  of  land 
belonging  to  each  grantor,  creates  a  joint  obli- 
gation on  the  pert  erf  the  lessors  or  grantors, 
because  it  is  impossible  to  affirm  that  the  lessee 
would  hsve  paid  a  proportionate  consideration 
for  the  lease  or  mineral  rights  on  only  a  portion 
•f  the  land.  In  aucfa  a  contract,  a  sti^lati<Hi 
that  operations  for  the  drilling  of  a  well  for 
oil  or  gas  shall  be  commmced  by  the  lessee  with- 
in one  year,  cannot  be  construed  to  mean  that 
<H>eration8  for  the  drilling  of  a  well  eball  be 
commenced  on  each  tract  of  land  belcwging  to 
the  different  lesson  cr  grantors. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |S  201,  206,  210.] 

4.  MUTBS  AND  HiNERAUl  ^»7S(1)  —  IfASB  — 

OONOTBUCTioN— DaiijJNa  Welu. 
In  a  lease  of  land  for  the  production  of  oil 
and  gas,  in  which  the  lessee  expressly  obligates 
himself  to  commence  the  drilling  of  a  welt  with- 
in one  year  or  forfeit  the  contract,  there  is  no 
implied  obligation  on  his  part  to  drill  as  many 
wells  as  may  be  reasonably  necessair  to  secure 
the  oil  or  gas  for  the  common  advantage  of 
the  lessor  and  lessee  within  the  year,  -whea  oil 
or  gas  has  not  been  found  in  paying  quantities. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  i  206.] 

6.  Minks  and  Minerals  «=»78(2)  —  Lea  be  — 

CANCBLI.ATION— GBOU  NDS. 

When  the  lessee  of  a  tract  of  land  for  the 
production  of  oil  and  gas  has  paid  an  adequate 
consideration  In  cash,  and  has  complied  with 
the  only  obligation  expressly  required  of  him 
during  the  first  year  after  the  signing  of  the 
contract,  by  the  drilling  of  one  test  well,  and 
has' not  found  oil  or  gas  In  paying  quantities, 
die  grantor  is  not  entitled  to  a  cancellation  of 
the  lease  on  the  ground  that  the  lessee  tailed 
to  perfMm  an  implied  obligation  to  drill  more 
than  me  well  tot  the  oommcMi  advantage  at  the 
lessor  and  1< 


FEd.  Note.— F<M-  other  cases,  see  Hbue  and 
Mbeials,  Ceat  Dig.  |  206.] 


6.  Minks  and  Hihebau  ^safJSd,  2>— On;  aitd 
Gab  LcAflB— Ihtkbkbt  ov  LBBaan— Gancbl- 

LATION. 

A  lease  of  land  for  the  production  of  oil  and 
gas,  for  whiiA  the  lessee  has  paid  an  adequate 
considerstion  in  cash,  and  in  which  he  obli- 
gates himsdf  to  pay  a  stipulated  royalty  for 
all  the  oil  or  gas  that  may  be  produced,  and 
containing  tlie  provision  that,  unoer  penalty  of 
forfeiture,  the  lessee  shall  commence  the  drilling 
of  a  well  within  one  year  from  the  signing  of 
the  contract  or  pay  a  stipulated  consmerstitm 
eacb  year  for  an  extension  of  the  time,  not  ex- 
ceeding a  period  of  three  years  in  all,  and  con* 
taining  the  provision  that,  if  the  leasee  dis- 
covers oil-or  gas  within  the  time  limit  or  with- 
in the  extension  of  the  time  limit  provided  In 
the  contract,  the  oonveyance  shall  be  in  full 
force  and  effect  for  20  years  from  the  discov- 
er of  oil  or  gas  and  as  modi  longer  as  such 
minerals  are  produced  in  paying  quantities.  Is 
a  conveyance  ot  a  zeal  right,  and  cannot  be  con- 
stnied  aa  the  sale  of  a  men  hope  of  producing 
oil  or  gas  within  twe  rear  from  the  signing  of 
the  contract  If  the  lessee,  in  such  case,  has 
complied  with  his  obligation  by  commencing  the 
drilling  al  a  wdl  within  one  year  tram  the  ilfB- 
ing  of  the  emitraet  and  Is  proeeentii^  the  work 
with  due  diligence.  Hie  lessor  is  not  entitled  to  a 
cancellation  of  the  lease  at  the  expiration  of 
the  year  on  the  ground  that  be  has  dlsdiarged 
his  oUlgatlon  by  permitting  tiie  lessee  tp  at- 
tempt to  nallie  his  hone  witUn  the  year. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerala.  Cent.  Dig.  ||  20006.] 

Ai^>eal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Suit  by  W.  A.  Nabors  and  others  against 
the  Producers*  OU  Company,  for  the  annul- 
ment of  an  oil  and  gas  lease.  Jadgment  for 
plaintlfTs,  and  defendant  appeals,  and  plain- 
tiff's, answering  the  appeal,  ask  tbat  Judg- 
ment be  amended  by  allowing  their  demand 
for  damages  for  the  alleged  Tiolatlon  of  the 
contract  on  which  demand  the  district  court 
had  rendered  a  nonsuit.  Judgment  annulled 
and  ordered  that  plaintiffs'  demand  be  re- 
jected and  their  salt  dismissed. 

Hampdw  Story,  of  Shrer^wrt,  for  appel- 
lant Blandiard  ft  Smith,  of  Shrer^rt,  for 
appellees, 

O'NIEIiL,  J.  The  defendant  appeals  from 
a  Judgment  annulling  a  contract  purporting 
to  be  a  mining  lease  of  certain  lands  to  the 
defendant  The  plaintiffs,  who  were  the 
grantors,  have  answered  the  appeal  and  pray 
that  the  Judgment  be  amended  by  allowing 
their  demand  for  damages  for  the  alleged  vio- 
lation of  the  contract  on  which  demand  for 
damages  the  district  court  tendered  a  judg- 
ment of  nonsuit 

The  following  Is  a  cojfy  d  the  contract, 
viz.: 

"This  oil  and  mineral  lease  and  contract,  h^ 
tween  J.  M.  Nabors  (a  married  man,  whose  wife 
is  Mary  Lee),  W.  A  Nabors  (a  married  man. 
whose  wife  is  Robena  EVjque),  J.  B.  Nabors,  a 
single  man,  Mrs.  Sallie  Mag  Nabors,  widow  of 
£.  A.  Nabors,  individually  and  as  tutrix  for 
the  nUnors,  Sarah,  Susan,  Eugene,  Louise,  Mar- 
garet and  Wilfred  A.,  heirs  of  E.  A.  Nabors, 
deceased,  all  residents  at  De  Soto  parish,  Louis- 
iana, and  Grand  Bayon  Planting  Company,  a 
corporation  organised  under  the  laws  of  Louis- 
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iana,  irith  Its  docnicfla  at  Mansfield,  La.,  herein 
represented  bj  its  presidenL  J.  M.  Nabors,  duly 
authorized  by  Its  board  of  directors  (hereafter 
styled  grantor,  whether  one  or  more),  and  Pro- 
ducers' Oil  C<Hnpany,  a  corporation  organized 
under  the  laws  of  Texas,  and  domiciled  at  Hous- 
ton, Harris  county,  Texas  {hereinafter  styled 
Crantee), 

"Witnesseth:  That  siUd  grantor  does  hereby 
grant,  bargain,  seU  and  convey  unto  the  said 
grantee  all  of  the  oil,  gas,  coal  and  other  miner- 
als in  and  under  the  Unas  herein  described,  to- 
gether with  tbs  exdnalTe  tI|^  of  Ingren  and 
egrees  at  all  times  for  the  purpoM  «  drilling, 
mining,  and  operating  for  oil,  gas,  coal  and  oth- 
er minerals,  and  for  conducting  all  operations 
and  the  erection  of  appliances  and  structures 
in  regard  thereto,  and  for  laying  all  pipe  lines 
necewary  for  the  production,  mining,  storing 
and  transpcntation  of  oil,  g^aa  and  other  miner- 
als, with  privilege  of  renewing  and  removing  all 
such  structures  at  will,  reserving  and  securing 
.  to  the  grantor,  howeve^  the  royutieij  payments 
and  other  benefits  and  advantages  heremafter 
prvvided  for. 

"it  is  agreed  that  the  grantee  shall  have  free 
use  of  oil,  gas,  water  and  wood  from  said  lands 
for  all  developments  and  operations  thereon; 
said  lands  being  described  as  follows: 

"In  De  Soto  and  Red  River  parishes,  state  of 
Looinana.  and  being  Frac.  S.  E.  'A  of  S.  B.  ^; 
Ft&c.  S.  W.  ^  of  S.  E.  lYac.  N.  E.  hi  of 
S.  E.  %;  Frac.  N.  W.  %  of  S.  E.  Prac.  S. 
%  of  N.  B.  34;  Frac.  El  %  of  N.  W.  %  and 
Frac.  N.  W.  V  of  N.  W.  U;  Frac.  N.  W.  \L  of 
N.  E.  ^  and  Frac.  S.  W.  ^  of  N.  W.  »4  of  Sec. 
20,  Frac.  N.  E.  U  of  N.  &  %  of  Sec.  30,  contain- 
ing 231.33  acres  of  land,  more  or  less,  and  being 
land  patented  from  the  state  of  Louisiana,  and 
^ng  east  of  Bayou  Pierre,  all  in  T.  13  R.  11, 
Red  River  parish,  Louisiana.  Also  Lots  1,  2,  3, 
and  4  in  section  25.  T.  13  R.  12  containing  416.- 
5  acres  of  land  more  or  less  and  being  ratented 
from  the  state  of  Louisiana,  being  in  De  Soto 
puUdi.  Also  west  half  of  S.  W.  %  of  S.  E.  ^ 
Sac.  U  and  5.  W.  34  of  N.  E.  %  Sec.  15,  aifd 
N.  Bl  U  of  N.  W.  %  of  Sec  26,  and  the  S.  E. 

of  Sec.  26,  being  260  acres  of  land  all  in  T. 
12  R.  12  De  Soto  parish,  Louisiana.  Making 
a  grand  total  of  907.83  acres  o£  land,  more  or 
leia  in  De  Soto  and  Bed  Biver  pariah,  state  U 
Louisiana.* 

"Grantor  here  warrants  and  defends  the  title 
to  the  above-described  lands  unto  the  said  gran- 
tee and  the  successors  and  assigns  of  such,  and 
obligate  themselves  to  h<dd  aaid  grantee  harmless 
from  all  damages  by  reaaon  w  any  defect  in 
title. 

"To  have  and  to  hold  all  and  dngnlar  the 
above^escribed  premises,  rights,  properties  and 
privilegea,  and  all  sudi  as  are  hereinafter  sped- 
ned,  unto  the  said  grantee,  and  the  heirs,  sue- 
CflSBors  and  assigns  of  such,  forever,  upon  the 
following  terms: 

"1.  The  considerations  of  this  contract  are  as 
fdlows:  (a)  The  sum  of  twenty-two  thousand 
t&x  hundred  and  ninety-four  and  75/100  dollars, 
payment  whereof  by  the  grantor  lis  hereby  ac- 
knowledged; (b)  such  other  payments  by  the 
grantee,  if  any,  as  may  be  hereinafter  provided 
for;  (<9  the  royalties  hereinafter  speciaed;  and 
{SS  the  expenditure  by  the  grantee  of  such  sums 
of  money  as  may  have  been  or  may  hereafter  be 
made  upon  the  above  premises  or  upon  neigh- 
boring Umda,  for  the  development  of  mineral  re- 
sources in  such  localit)^;  and  the  payment  and 
expenditures  made  or  that  may  be  made  by  gran- 
tor are  coniddmntions,  not  only  for  the  minerals 
in  the  lands  aforesaid,  but  for  all  the  other  privi- 
leges granted  herein. 

^"2.  "nie  royalty  above  mentl(»ted  as  to  oil 
shall  be  a  quaotitr  equal  to  one-eighth  (H) 
all  produced  and  saved  upon  the  premises,  the 
same  to  be  deliva^d  at  the  wdl,^  free  of  charge 
to  the  grantor,  or  to  his  credit,  in  the  pipe  lina 
to  which  aacb  wella  mar  ba  connected. 


"3.  The  royalty  for  coal  shall  be  four  cents  for 
every  ton  of  same  that  Is  mined  and  marketed, 
payable  monthly. 

"4.  The  royalty  for  gas  shall  be  $300  per  an- 
nnm  for  each  well  from  which  gas  is  used  off 
the  premises,  the  grantor  to  have  the  privitege 
at  his  own  risk  and  cost  to  make  connectioos 
and  use  ^s  free  of  diarge  for  ono  dweUing  oa 
the  premises. 

"5.  The  royalty  for  any  other  minerals  dis- 
covered shall  be  one-tenth  of  the  net  proceeds 
arisiiv  therefrom  while  the  same  are  being  used 
off  thepremisesL 

"6.  Under  penalty  <tf  forfeiture  of  the  rights 
and  estate  hereby  granted,  operations  for  the 
drilling  of  a  well  for  oil  or  gas  shall  be  beenu 
within  one  year  from  the  time  of  final  exocD* 
tion  and  deUvery  of  this  contmet,  and  if  m 
forfeited  the  rii^ts  and  liabilities  of  both  parties 
shall  thereupon  be  ended.  Forfeiture  may.  how- 
ever, be  saved  by  the  grantee,  and  the  vitality 
hereof  be  continued  and  maintained,  notwitb- 
standing  operations  be  not  begun  within  the  pxw* 
er  time  limit,  provided  onl^  that,  for  the  prin- 
l^e  of  delay  in  such  hymning,  from  time  to 
time,  the  grantee  may  pay,  aa  nerranafter  pro- 
vided, $22,604.75  per  year  for  a  period  not  ex- 
ceeding three  years  from  delivery  hereof. 

"Operations  upon  a  well  b««aii  shall  be  praoe- 
cnted  with  diligence,  unavoidable  aocidmts  and 
contingencies  only  excepted,  and,  when  a  wdl  is 

begun,  it  shall  be  sunk  to  a  depth  of  feet, 

unless  oil  or  gas  be  sooner  developed  in  pSTing 
quantities,  but  a  well  which  may  be  lost  or  spoil- 
ed may  be  continued  at  another  locatltm,  and  to 
be  considered  the  same  as  the  originaL 

"After  a  well  is  begun,  no  further  payments  in 
respect  to  delivery  shall  be  due,  and,  for  every 
well  drilled,  there  shall  in  all  events  be  secnro 
from  forfeiture  an  area  of  200  feet  SQuare,  with 
the  well  in  the  center,  together  with  40  acres 
of  land  adjoining,  said  acre^e  to  be  predsely 
designated  by  the  grantee,  if  grantor  so  demands. 

"7,  Any  payments  due  or  to  become  due  here- 
under  shall  he  deemed  complete  if  made  or  ten- 
dered to  the  grantor  or  if  depoaited  or  tendered 
for  deposit  to  the  credit  cX.  the  grantor  ia  tiw 
People's  Bank  at  Mansfield,  La. 

"8.  In  case  the  grantee  or  Its  successors  or 
assigns  should  sink  a  well  or  shaft  and  diaoov- 
er  either  oil,  gas  or  other  minerals,  within  the 
limits  of  time,  <a  the  extension  of  such  as  h««- 
inafter  provided  for,  then  this  conveyance  shall 
be  in  full  force  and  effect  for  twenty  years  from 
the  discovery  of  said  product,  and  aa  muc^  long- 
er as  such  minerals  are  produced  in  paying 
quantities. 

"0.  No  well  shall  be  drilled  nearer  than  —  — 
feet  of  the  house  or  bam  on  said  premises,  un- 
less by  consent  of  both  parties.  It  is  agreed 
that  the  grantor  is  to  have  the  exclusive  use  of 
the  premises  hereinabove  described  for  all  pur- 
poses  other  than  above  mentioned.  Whai  re- 
quested, grantee  agrees  to  bury  all  pipe  lines 
below  plow  depth  and  pay  all  damages  to  cr<^ 
and  fences,  when  injured  by  grantee  or  by  en^ 
ploySs  of  such. 

"10.  This  lease  is  not  intended  aa  a  mere 
franchise,  but  is  intended  as  a  cunveyance  of 
the  proper^  and  privil^e  above  described  for 
the  purposes  herein  mentioned,  and  it  Is  so 
understood  by  all  parties  hereto. 

"11.  It  is  agreed  that  this  contract  and  all 
the  terms  hereof  shall  extend  to  and  be  binding 
upon  the  succession,  legal  representatives  and 
assigns  and  successive  assigns  of  such  partiMt 
respectively. 

"Executed  this  16th  ^y  of  May,  1013." 

The  grantee  selected  the  location  for  bor. 
lug  the  first  weU  on  the  8th  of  May,  1014. 
and  commenced  drilling  on  the  lOtb  of  that 
month.  The  well  was  located  on  the  land  of 
Mrs.  Sallte  Mag  Nabors  and  W,  A.  Mabors, 
described  in  the  lease  as  the  S.  B.  ^  of  S. 
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E.  ^4  Of  secUon  2S,  towndilp  18,  ranse  12, 
and  was  known  as  Grand  Bayou  Planting 
Company  well  Na  1.  It  was  conqAeted  on 
the  eth  of  Ansost,  1014,  at  a  d^ptb  of  2,910 
feet  At  2,760  feet  oU  and  gas  were  found 
in  small  qnantltlea.  At  %800  feet  tbe  wen 
blew  out  At  that  depth  the  liner  was  set 
and  oU  and  gas  were  fonnd  In  small  quanti- 
ties. It  appears  from  the  log  that  the  well 
blew  oat  again  at  a  d^th  of  2,83a  to  2^ 
feet  and  again  at  a  depth  of  ^888  to  2,900 
feet  with  oil  showing,  and  at^  at  ^ftlO 
feet  Qpraybig  oO.  At  that  depth,  a  small  toI- 
Tune  at  gas  was  developed,  with  very  high 
rock  pressnre,  and  the  liner  was  blown  in 
two,  on  or  abont  the  Sth  of  Angnst,  1&14. 
From  that  date,  the  lessee  made  cmtlniied  «f- 
forta  to  get  jbe  bn^Eon  llnw  out  of  the  hole, 
to  put  a  new  one  In,  until  tlie  28d  of  Octo- 
ber, 1914,  when  it  was  found  to  be  Impos- 
sible to  remore  the  brokmi  Uner,  and  the 
grantee  abandoned  work  on  the  w^ 

On  the  21th  of  December.  1014,. that  la, 
two  months  after  having  abandcmed  woii^  on 
the  first  well,  the  grantee  selected  the  lo- 
cation for  a  second  well,  known  as  Grand 
Bayou  No.  2,  on  the  tract  at  land  beloni^ng 
to  Mrs.  Sallie  Mag  Nabors,  Included  in  the 


This  suit  for  the  annulment  of  ttie  lease, 
was  filed  Igr  the  grantors  in  the  Twelfth  Ju- 
dicial district  court,  in  the  parish  of  De 
Soto,  on  the  17th  of  December,  1014;  but 
dtatlfHi  did  not  issue  until  the  23d  day  of 
that  month.  It  was  served  on  the  agent  of 
the  defendant  company,  in  the  parish  of 
Caddo,  at  the  domicile  of  the  corporatiott,  on 
the  21th  of  December,  1914.  The  defendant 
thereafter  filed  a  plea  to  the  Jurisdietion  of 
the  district  court  in  De  Soto  parish;  and 
by  consent  of  cotmsel,  the  case  was  trans- 
ferred and  the  original  pleadings  filed  in  the 
First  Judicial  district  court,  in  the  parish  of 
Cadda 

The  plaintiffs  are  the  five  grantors  named 
in  the  contract  of  lease^  and  the  Nabors  Oil 
&  Gas  Company.  The  titles  to  tSie  dUEerent 
portions  of  the  land  described  in  the  contract 
of  lease  are  set  forth  In  the  petition  and 
adndtted  in  the  answer.  It  appears  that  W. 

A.  Nabors  owns  Individually  a  pcnrtion  of  the 
arra.  ctf  the  land  described  In  the  lease  and 
the  undivided  half  Interest  in  another  por> 
tlon  of  it;  that  he  and  J.  Bl  Nabora  own 
Jointly  anoUier  portton  of  the  land ;  that  Mrs. 
Sallle  iSAg  Nabors  owns  an  undivided  half 
interest  In  another  pMtlfm  of  the  land,  of 
whldi  her  minor  children  of  whom  she  is 
totrix  own  the  other  half  interest;  that  J. 

B.  Nabors  individually  owns  a  tract  of  40 
acres  of  the  land  described  in  the  lease,  and 
that  the  Grand  Bayou  Wanting  Company 
owns  Uie  balance  of  It  It  is  also  alleged  in 
the  petitkm  and  admitted  in  the  answer  that 
the  Nabors  Oil  ft  Qbb  Company  owns  the 
mineral  rights  in  and  nnder  the  S.  B.  %  of 
section  as,  in  township  12,  range  12.  Tbers 
Is  no  explanation  In  the  pleadings,  dot  in 
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the  evidoiee,  as  to  bow  the  Nabors  On  St 
Gas  Compai^  acquired  title  to  the  mineral 
rights  bi  or  under  that  tract  of  land.  Nor 
did  the  plaintlffig  aDege  who  owns  the  land. 
As  it  is  described  in  the  contract  of  lease 
in  vriileh  an  of  the  pUdntlfls  except  the  Na- 
bors  OU  ft  Gas  Company  were  named  aa  the 
grantors  and  warranted  the  title  conveyed 
to  the  defoidant  company,  it  may  be  that 
whatew  tttle  the  Nabors  OU  ft  Gaa  Com- 
pany baa  to  tile  mineral  rights  In  or  under 
the  8.  EL  U  of  section  26;  in  township  12, 
range  12,  was  acquired  from  the  defendant 
company. 

Vor  the  sole  purpose  of  showing  the  pre- 
tended title  under  which  the  defendants 
claim  the  minerals  and  ndneral  rights  In  the 
land  described  in  th^r  petitiui,  the  plaintiffs 
annexed  to  their  pMltioa  the  contract  of 
lease  dated  the  16th  of  May.  1013.  They  al- 
leged that  the  defendant  company  did  not  be- 
gin the  drilling  of  a  well  on  any  of  the  tracts 
of  land  described  in  the  lease  within  the 
year  ending  on  the  16tb  ot  May,  1014,  and 
did  not  pay  to  the  i^alntUta  tbe  sum  ot  $22,- 
604.76  to  prevoit  a  forfeiture  of  the  lease, 
according  to  its  tenns  and  sUpolatloDS!  and 
that,  in  consequence  of  the  failure  to  be- 
gin drilling  a  well  within  the  year,  or  to  pay 
tbe  afores^d  sum  of  money  to  prevent  a 
forfeiture  of  the  lease,  the  defendants  there- 
by forfeited  all  rights  under  the  contract  of 
lease  and  thus  rendered  it  null  and  void  snd 
of  no  effect 

The  plaintiffs  alleged  that  after  the  ex- 
piration of  the  year  tram  the  date  of  the 
contract  the  defendant  company  made  an 
effort  to  devdop  tbe  tract  of  land  owned  by 
W.  A.  Nabors  and  Mrs.  Bailie  Mag  Nabors, 
described  in  tbe  ccmtract  of  lease  as  the  S. 
B.  )4  of  section  20,  township  IS,  range  12; 
but  that  the  effort  at  dev^<vment  proved 
abortive,  no  production  having  been  obtain- 
ed, and  that  the  well  was  abandoned.  They 
alleged  that  they  had  not  acquiesced  In  the 
drilling  of  the  mil,  and  that  as  it  was  com- 
menced after  the  expiration  of  tbe  year  from 
the  date  of  the  contract  the  defendant  was 
acting  oa  Its  own  resptmstbiUty. 

Thccr  all^:ed  that  the  def^dant  company 
bad  not  made  any  attempt  to  develop  any 
of  tbe  otber  tracta  €t  land  described  in  the  ' 
contract  of  lease,  belonging  to  the  other 
grantwB  or  lessors  except  that  otW,  A.  Na- 
bors and  Mrs.  Sallle  Mag  Nabors ;  and  that 
tiie  defendant  company  had  not  paid  the  sum 
of  per  acre  to  any  other  of  the  grantors 
to  prevent  a  forfeiture  of  the  lease,  as  pro- 
vided in  the  contract;  hence  they  alleged 
that  as  each  of  the  grantors  owned  separate 
portions  of  the  land  described  In  tbe  lease, 
the  contract  was  forfeited  as  to  all  of  the 
land  except  that  of  W.  A.  Nabors  and  Mrs. 
Sallle  Mag  Nabors,  for  the  further  and  ad- 
ditional reason  that  the  defaidant  company 
had  made  no  attempt  whatever  to  develc^ 
any  of  the  land  except  that  of  Wk  A.  Nabors 
and  Mrs.  SaUie  Mag  Nabors.  — .  ' 
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As  to  the  tract  of  land  belonging  to  W.  A. 
Mabon  and  Mrs.  Sallle  Mag  Mabors,  on 
which  the  well  was  drilled,  the  plaintiffs  al- 
leged that,  as  the  well  was  only  a  dry  hole 
or  nonprodni^g  well,  the  defendant  company 
conld  not.  in  any  erent,  claim  that  more 
than  200  feet  aqnare,  together  wim  40-acreB 
adjfrfnlng  It,  was  secnie  trcm  forfeiture,  on:- 
der  the  terms  and  sttpalations  of  the  cout 
tract  of  lease. 

The  plaintiffs  alleged  that,  as  the  lands  de- 
scribed in  the  contract  are  of  vast  area,  wide- 
ly separated,  the  boring  of  a  well  aa  the 
land  of  ime  of  Oie  grantors  was  not  a  test- 
ing of  the  mineral  value  of  the  lands  oi  the 
ottier  gnuotors ;  and  that,  nnder  a  reasonable 
Slid  correct  interpretatltm  of  tb»  contract  ot 
lOMt  the  drilling  of  a  well  on  one  ct  the 
tracts,  even  If  It  had  been  drilled  within 
the  year  from  the  date  of  the  contract,  could 
not  have  prevented  a  forfettora  of  the  lease 
on  the  lands  belongliig  to  the  other  gran- 
tors or  lessors. 

The  plaintiffs  allseed  that  the  region  in 
which  the  land  described  in  the  lease  is 
sltoated,  in  the  parishes  of  Bed  Blver  and 
De  Soto,  woB  rich  In  oil  and  natural  gas, 
as  shown  by  deTeloimait  In  that  vicinity 
within  tlie  IS  months  preceding  the  filing  of 
this  sott  They  alleged  that  the  contract  of 
lease  was  forfeited  and  became  null  and 
void  by  the  failure  of  the  lessee  to  comply 
with  Its  terms  and  conditions,  and  especially 
by  the  failure  of  the  lessee  to  drill  wells  for 
oil  or  gas  or  to  explore  the  lands  for  its 
minerals,  which,  tbey  alleged,  was  the  prin- 
cipal motive  and  object  of  the  contract  of 
lease. 

Referring  to  and  quoting  the  paragraph 
Na  8  of  the  lease,  the  plaintiffs  alleged  that 
the  parties  to  the  contract  contentplated  that 
the  grantee  or  lessee  should  drill  a  wdl  oq 
the  land  ot  each  of  the  separate  owners, 
within  a  year  from  the  date  of  the  contract, 
or  pay  each  s^arato  owner  at  the  rate  of 
^  per  acre  to  iwevoit  a  forfettuie  of  the 
lease  of  the  land  belonging  to  each  separate 
owner.  In  the  alternative,  the  plaintiffs  al- 
leged that,  If  the  court  should  bold  that 
the  drilling  of  one  well  was  the  only  obliga- 
tion on  the  part  of  the  grantee  expressly  pro- 
vided to  prevent  a  forfdture  at  the  leaser  it 
was  nevo-theless  cont«nplated  by  the  par- 
ties, and  was  an  implied  obligation  on  the 
part  of  the  lessee  In  all  such  contracts,  that 
the  lessee  should  drill  more  than  one  well 
on  sudi  a  vast  area  of  land,  containing  907.83 
acres,  situated  in  two  parishes,  to  properly 
explore  and  ctevelop  the  land  for  oU  and 
gas. 

The  plainUffs  alleged  that,  if  the  court 
should  hold  that  the  partlen  to  the  contract 
cootemidated  the  drilling  of  only  aaa  wdl 
within  the  year  from  the  dato  of  the  con- 
tract,  the  lessee  ot  grantee  only  acquired  the 
rlglit  to  enter  upon  the  land  and  bore  tor  tAl 
and  gas  and  oUier  minerals  within  the  year 
from  the  dato  <tf  the  contract,  together  with 


the  hope  of  finding  oU  and  gas  and  otter 
minerals  r  and  that,  nnder  that  constrne- 
tton,  the  grantors  had  discharged  their  ob- 
ligation by  pwmltting  the  leasee  to  attesq  t 

to  Fealln  Its  hope; 

The  plalntlffiB  alleged  that,  if  the  court 
should  hM'  that  the  c(«d:ract  mly  required 
the  drilling  of  one  well  within  the  year  to 
prevent  its  forfeltore,  then,  Inasmudt  as  the 
contract  oontolned  no  provislcm  as  to  what 
diootd  be  the  consequence  if  the  test  wA 
should  prove  a  failure,  Oiere  was  an  Im- 
plied obligation  m  the  part  of  the  lessee  to 
proceed  further  with  the  exploration  and  de- 
vel<vment  of  the  land  with  reasonable  dili- 
gence, and  its  failure  so  to  do  should  be  oon^ 
sidered  an  abandonment  of  Its  rights,  or,  In 
law,  that  such  conduct  amounted-  to  an  ^inn- 
donment  of  the  lease. 

The  plaintiffs  alleged  that  the  existence  of 
oil  and  gas  In  paying  quantities  had  been 
made  known  by  the  development  ot  other 
lands  In  the  immediate  vidnlty  of  the  leased 
premises;  that  there  was  therefore  an  Im- 
plied obligation  on  the  part  of  the  lessee  to 
drill  a  sufficient  number  of  wells  on  the 
leased  premises  to  secure  the  oil  and  gas 
under  It,  for  the  mutual  advantage  and  pro- 
tection of  the  lessors  and  the  lessee;  and 
that  the  defendant  had  not  complied  with 
that  implied  obligation. 

They  alleged  that  the  claim  of  the  de- 
fendant to  the  mineral  rights  In  the  plain- 
tiffs' lands  was  a  clond  upon  th^  title  and 
prevented  their  leasing  or  operating  the 
lands  for  their  mineral  products,  and  had 
thereby  damaged  the  plaintiffs  in  the  sum  of 
$10,000,  and  would  continue  to  damage  them 
at  the  rate  of  $1,000  per  month.  They  prayed 
for  a  Judgment  decre^ng  the  lease  null  and 
for  damages  as  allured. 

In  Its  answer,  the  defendant  company  de- 
nied that  it  had  violated  the  lease  or  permit- 
ted the  same  to  be  forfeited ;  and  alleged,  on 
the  contrary,  that  it  had  begun  drilling  a 
well  on  the  leased  premises  within  the  year 
following  the  date  of  the  omtract,  and  was 
therefore  not  required  to  pay  to  the  plaintUCs 
or  to  any  of  them  the  sum  of  $22,604.75  to 
prevent  a  forfeiture  of  the  lease,  hecattse  of 
the  express  provlslfm  Uiat.  U  the  drilling 
of  a  well  was  commenced  within  the  year,  no 
further  payments  were  required  to  prevent 
a  forfdtnre  of  the  lease. 

The  defendant  admitted,  in  Its  answer, 
that  It  had  only  commenced  drilling  the  one 
well  during  the  year  atteae  the  dato  of  tb» 
contract,  and  that  It  had  not  paid  $2S  per 
acre  to  prevmt  the  forfeltDra  of  the  lease 
on  any  of  the  lands,  and  alleged  that  then 
was  no  obligation  on  tta  part  to  begin  tin 
drilling  of  more  than  one  well  within  the 
year,  or  to  pay  $29  an  acre  to  prevent  the 
forfeiture  of  the  lease,  when  It  had  com- 
menced the  drilling  of  one  well  within  the 
year  following  the  date  of  the  lease. 

The  defendant  denied  thot^tbo  landa  ta 
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the  Tidnlty  of  the  leased  premises  were  rich 
In  mineral  oU  or  gaa;  denied  that  there  bad 
been  any  devdopment  of  the  mineral  prop- 
erties  of  the  lands  surroondlng  or  In  the 
Tldnlty  ot  the  leased  premises ;  and  alleged 
that  the  lands  described  In  the  contract  of 
lease  were  In  wild  cat  territory,  remote  from 
any  developed  mineral  lands.  The  defendant 
denied  that  It  had  acquired  only  the  hope  of 
discovering  oil  or  gas  within  the  year  from 
tbe  date  of  the  lease,  and  denied  that  tbe 
grantors  had  dlschai^ed  their  obligation  by 
permitting  the  lessee  to  attempt  to  realize 
that  hope  within  one  year. 

The  defendant  denied  that  it  had  violated 
any  Implied  (^ligation,  and  averred  that,  on 
the  contrary,  it  bad  diligently  and  reasonably 
prosecnted  the  development  of  the  leased 
premises  fbr  oH  and  gas.  The  defendant  al' 
leged  that,  nnder  tbe  contract  ot  lease,  the 
leasOTB  or  grantors  were  bound  In  aolldo  to 
warrant  and  defend  and  maintain  the  lessee 
in  the  poraesslon  of  the  lands  for  the  pur- 
poaea  greased  In  the  omtract 

It  appears  from  tbe  written  reasons  for. 
'  Jadgment  aaalgned  by  the  district  judge  that 
he  based  bis  decree  of  nullity  <tf  tbe  lease 
on  two  grounds:  CI)  That,  as  One  first  well 
drilled  failed  to  produce  oil  or  gaa  In  paying 
quantitiea,  the  lessee  bad  no  right  to  drill 
another  Uat  well;  and  (2)  if  tbe  plalntlft 
bad  tbe  right  to  drill  another  teat  well,  un- 
der the  dauae  of  tbe  contract  providing  that 
"a  well  whldi  may  be  lost  or  spoiled  may  be 
continned  at  another  iDcation  and  be  con 
sidered  the  same  as  the  original,"  the  drilling 
of  the  second  weS  was  not  commenced  in 
good  faith  within  a  proper  or  reasonable 
time  after  the  first  well  was  lost  or  spoiled. 

In  passing  uptm  the  application  for  a  new 
trial,  the  district  Jndge  admitted  that  the 
question  of  good  or  bad  faith  on  the  part  of 
tbe  defendant  In  commencing  tbe  drlUing  of 
the  second  well  was  not  an  issue  under  the 
pleadings  or  the  evidence  in  the  case,  except 
in  so  far  as  it  had  application  to  the  ques- 
tion of  the  defendant's  having  prosecuted 
the  drilling  of  a  well  with  due  diligence.  He 
then  held  that  the  defendant's  right  to  con- 
tinue its  mining  operations  after  the  first 
weU  was  lost  or  spoiled  depended  up<m  tbe 
constmctltMi  of  paragraph  No.  8  of  tbe  con- 
tract, providing  that,  if  oil  or  gas  should  be 
found  within  the  limit  of  time  or  within  tbe 
extension  of  such  limit  as  provided  in  the 
contract,  then  that  the  contract  should  re- 
main in  tone  20  years  from  the  diawveey  of 
the  oil  or  gaa  and  as  much  longer  aa  minerals 
should  be  produced  in  paying  qualities. 
The  district  jndge  held  that  tbe  finding  of 
on  and  gas,  not  in  paying  quantitiea,  did  not 
0|wrate  to  keqi  Qie  contract  in  force  20  years, 
or  give  the  lessee  the  rl^t  to  contfoue  opera- 
titam  after  the  failure  of  the  first  well  to  pro- 
duce oil  or  gas  in  paying  quantities.  Tbe 
judge  then  rested  bis  decree  upm  hia  conclu- , 


slon  that  tbe  leasee  had  the  rWbt  to  drill  only 
one  test  well,  holding  that: 

"If  it  had  desired  the  ngbt  to  make  socces- 
slve  attempts  to  find  oil,  without  paying  an  ad- 
ditional sum  for  that  right,  such  Miould  have 
been  stated  plainly  in  the  contract  and  not  l«ft 
to  construction." 

The  conrt  based  tbe  decision  upon  the  doc- 
trine quoted  from  the  case  of  Cooke  v.  Gulf 
Refining  Co.,  127  La.  693,  {S3  South.  874,  viz.: 
"If  one  has  a  lease  on  land  to  bore  for  oil, 
lie  cannot  extend  the  lease  beyond  its  terms  on 
the  fTOond  that  he  has  failed  to  find  oil,  for 
,  bj  his  contract  he  acquired  merely  a  hope,  and 
tbe  lessor  has  discharged  his  'obligation  by  per- 
mitting the  lessee  to  attempt  to  realiie  his 
hope." 

Opinion. 

■  Our  opinion  la  that  the  defendant's  right 
to  drill  tlie  second  wdl,  or  to  make  aucceaslTe 
attempts  to  find  oil  or  gas  In  paying  quanti- 
ties, did  not  depend  upon  the  contract  being 
continued  in  force  tor  20  years  under  para- 
graph No.  8  of  the  contract;  but  dq>ended 
upon  whether  tbe  contract  was  in  force 
when  the  second  weU  was  begun,  within  the 
period  of  S  years  mentioned  In  paragraidi  Mo. 
6  of  the  contract 

The  contract  is  not  suac^itible  of  tbe  con- 
BtrucUon  that  the  grantee  acquired  nothing 
more  than  the  hope  of  flndtng  oil  or  gaa  In 
paying  quantitiea  within  a  year  from  ite 
date.  The  rights  and  obllffitiona  ot  tbe 
parties  to  this  contract,  during  the  first  8 
years  after  Ita  date,  are  stated  plainly  and 
leave  no  room  for  construction.  What  the 
grantee  acquired  for  tbe  cash  payment  ot 
922,604.75  was  the  right  to  enter  upon  the 
lands  and  drill  ft»r  oil  and  gas  and  other 
minerals,  wltbln  one  year  from  the  date  of 
the  ccmtract,  with  the  following  alternative 
consequences,  viz.:  If  the  grantee  should  fall 
to  begin  operations  for  tbe  drilling  of  a  well 
for  oil  or  gas  within  one  year,  all  of  the 
grantee's  rights  were  to  be  thereby  forfeited, 
unless,  howeter,  the  grantee  paid,  within 
the  year,  an  additional  sum  of  $22,694.75,  for 
an  extension  of  its  right  to  commence  oiKra- 
tions  for  tbe  drilling  of  a  well  within  an- 
other year.  In  that  event,  that  Is,  If  the 
grantee  failed  to  begin  operations  for  the 
drilling  of  the  well  during  the  first  year 
after  the  date  of  the  contract,  but  paid  $22,- 
694.75  for  the  right  to  begin  operations  dur- 
ing the  second  year,  then,  if  the  grantee  fail- 
ed to  begin  operations  for  the  drilling  of  a 
well  during  the  second  year.  Its  rights  under 
the  contract  were  to  be  forfeited,  unless, 
however,  before  the  expiration  of  the  second 
year  the  grantee  paid  an  additional  sum  of 
$22,604.75  for  the  right  to  begin  operations 
for  tbe  drilling  of  a  welt  during  the  third 
year;  and  if  the  grantee  then  failed  to  be- 
gin operations  for  the  drilling  of  a  well  dur- 
ing the  third  year  from  the  date  of  tbe  con- 
tract, all  of  its  rights  under  the  contract 
were  to  be  at  an  end. 

It  la  not  necessary  to  determine  whether 
tbtt  finding  of  oU  and  gaa,  not  In  paying 
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quantities,  within  the  two  years  from  the 
date  of  the  contract,  would  have  kept  It  In 
force  20  years,  under  paragraph  Na  S  of 
the  contract  The  only  question  to  be  de- 
termined is  whether  the  defendant  had  com- 
piled with  all  the  obligations  required  of 
it,  to  prevent  a  forfeiture  of  the  contract,  at 
the  time  this  suit  was  filed,  that  is.  in  De- 
cember, 1014,  within  2  years  from  and  after 
the  signing  of  the  contract. 

The  grounds  on  which  the  plaintiffs  sued 
for  a  decree  of  forfeiture  of  the  lease,  as 
set  forth  In  their  petition,  may  be  summariz- 
ed as  follows,  viz. : 

First.  That  the  defendant  did  not  begin 
operations  for  the  drilling  of  a  well  within 
a  year  from  and  after  the  signing  of  the 
contract 

Second.  That  the  contract  was  not  Joint 
but  severable,  and  that  therefore,  even  If 
the  drilling  of  the  well  on  the  land  of  E,  A. 
Nabors  and  Mrs.  Sallle  Mag  Nabors  prevent- 
ed a  forfeiture  of  the  lease  as  to  their  land. 
It  did  not  prevent  a  forfeiture  of  the  lease 
of  the  lands  belonging  to  the  other  lessors. 

Third.  That  it  was  contemplated  by  the 
parties  to  the  contract  and  was  an  implied 
obligation  on  the  part  of  the  lessee  or  gran- 
tee, that  the  latter  should  drill  a  sufficient 
number  of  wella  on  such  a  vast  area  of 
land  to  secure  the  oil  and  gas  under  It  for 
the  mutual  advantage  and  protection  of  the 
lessors  and  the  lessee;  and  that  the  drill- 
ing of  one  well  was  not  a  compliance  with 
that  implied  obligation  on  the  part  of  the 
lessee  or  grantee. 

Fourth.  That,  If  the  court  should  bold  that 
the  lessee  was  only  required  to  commence  op- 
erations for  the  drilling  of  one  well  during 
the  first  year  after  the  idgning  of  the  con- 
tract then  that  the  grantee  acquired  only 
the  hope  of  finding  oil  or  gas  or  other  miner- 
als during  the  first  year  of  the  contract  and 
that  the  grantors  discharged  their  obligation 
by  permitting  the  lessee  to  attempt  to  real- 
ize Its  hope. 

At  the  beginning  of  the  trial  of  this  case, 
the  plaintiffs*  counsel  announced  that  they 
were  mistaken  in  their  allegation  that  the 
grantee  had  not  commenced  operations  for 
the  drilling  of  the  well  on  the  land  of  W.  A. 
NabOTB  ftnd  Mrs.  Sallle  Mag  Nabors  within 
the  year  from  the  signing  of  the  contract; 
and  they  abandoned  that  complaint  as  a 
saose  for  the  annulment  of  the  lease. 

[1-S]  The  second  complaint  is  that  the  be- 
ginning of  operations  for  the  drilling  of  a 
well  on  the  land  of  W.  A.  Nabors  and  Mrs. 
SaUie  Mag  Nabors  did  not  prevent  a  for- 
felture  of  the  lease  of  the  lands  of  the 
other  grantors.  The  force  of  that  conten- 
tion deprads  upon  the  contract  being  sever- 
able, not  Joint  or  entire.  We  agree  with  the 
finding  of  the  district  Judge  that  the  con- 
tract iB  not  severable,  but  Joint  or  ratlre. 
ArUele  2080,  R.  a  G.>  provides  that,  when 
several  persona  Join  in  tlie  same  contract  to 
do  the  same  things  it  produces  a  Joint  ob- 


ligation on  the  part  of  the  obligors;  and 
article  2081  provides  that  when  one  or  more 
persons  make  an  obligation  to  several  per- 
sons for  the  performance  of  something  for 
the  common  benefit  of  all  the  obligees,  it 
creates  an  obligation  that  is  Joint  in  favor 
of  the  obligees.  Article  2084.  R.  C.  O.  de- 
clares that  several  obligations,  although  cre- 
ated by  one  act  have  no  other  effect  than  the 
same  obligations  would  have,  if  made  by 
separate  contracts,  and  that  they  are  govern- 
ed by  the  rules  which  apply  to  all  contracts 
In  general.  But  the  Code  does  not  lay  down 
a  rule  for  determining  what  contracts  are 
Joint  and  what  are  severable,  except  that 
when  several  persons  Join  in  the  same  con- 
tract to  do  the  same  thing  it  produces  a 
Joint  obligation  on  their  part,  and  that 
when  an  obligation  is  incurred  in  favor  of 
several  persons  for  the  performance  of  some- 
thing for  their  common  benefit,  it  creates  a 
Joint  obligation  in  their  favor.  Whether  a 
contract  Is  severable  or  Joint  depends  upon 
the  Intention  of  the  contracting  parties  as 
revealed  by  the  language  of  their  contract 
and  the  subject-matter  to  which  it  refers. 
With  regard  to  the  subject-matter,  the  an- 
thorltiee  agree  that  the  contract  Is  entire 
and  not  severable,  although  It  embodies  a 
conveyance  or  delivery  of  several  things.  If 
the  consideration  Is  paid  in  a  gross  sum  and 
it  is  impossible  to  affirm  that  the  party  mak- 
ing the  payment  would  have  done  so  unless 
the  rights  be  acquired  should  apply  to  all 
of  the  things  mentioned.  See  6  R.  O.  L.  p. 
859,  I  246,  and  the  decisions  there  dted. 
That  test  is  particularly  applicable  to  a 
mineral  lease  or  option,  where  the  lessee  or 
grantee  has  paid  a  gross  sum  of  mon^  for 
the  privilege  be  acquired  on  all  of  the  lands 
described  In  the  contract  and  it  Is  Impossible 
to  affirm  that  be  would  have  paid  a  propor- 
tionate omsideration  for  the  lease  or  option 
on  only  a  portion  of  the  land.  It  was  admit- 
ted in  this  case  that  the  caali  consideration 
paid  was  at  the  rate  of  f25  per  acre;  bat 
it  was  nevertheless  a  gross  sum  paid  to  aU 
of  the  grantors.  The  contract  did  not  state 
the  amount  paid  to  each  of  the  grantors,  nor 
state  the  area  of  land  owned  by  each  ai 
them.  They  Joined  in  one  contract  to  do  the 
same  thing,  in  conslderatiw  for  advantages 
to  be  derived  for  the  common  benefit  of  all 
of  them.  The  language  of  the  Instrument 
leaves  no  doubt  that  their  contract  was  Joint 
and  not  severable.  For  example,  the  con- 
tract declares  that  the  lessees  are  to  be 
"hereinafter  styled  grantor,  whetb»  one  or 
more." 

In  the  cose  of  Murray  et  al.  v.  Bamtaart 
U7  La.  1027,  42  South.  489.  being  a  suit  to 
annul  a  mining  lease,  this  court  held  that 
the  obligation  to  complete  one  well  being  In- 
divisible in  Its  nature,  the  corresponding  ob- 
ligation to  deliver  the  land  was  also  indivisi- 
ble; because.  If  the  whole  of  one  side  of  the 
contract  was  to  be  futfllled,  the  whole  of  the 
other  side  should  likewise  be  fulfilled.  The 

Digitized  by  Google 


LaJ  NABOBS  T.  PRODUCEBS'  OIL  Oa 


«oart  cited  Potbler  <m  ObUgatlcms,  215*  and 
B.  a  C.  2109:  That  article  of  the  Oode  pro- 
▼Ides  that  an  obligation  is  IndlTUAble.  even 
though  the  thing  or  the  fast  which  is  the 
object  of  it  is  In  Its  natnie  dlrlslble,  If  the 
light  in  wbidi  it  Is  considered  In  th9  obliga- 
tion does  not  admit  of  its  b^ng  partiall7  ex- 
ecuted. Bnt  artide  2111.  R.  C.  a,  declares 
that  the  question  of  divisibility  of  an  ob- 
ligation is  applicable  only  to  the  tuSxa  of  the 
contracting  parties. 

In  the  case  of  Cochran  r.  Onlf  Refining 
Co^  139  La.  1010,  72  Soath.  721.  It  was  said 
to  be  well  settled  that  a  party  to  an  indivisi- 
ble contract,  such  as  a  mineral  lease,  who 
had,  by  disposing  of  a  part  of  the  property 
snhJect  to  the  lease,  rendered  It  Impossible 
to  dlssolvethe  contract  as  to  all  of  tiie  prop* 
erty  and  restore  matters  to  the  same  situa- 
tion as  though  the  contract  had  not  beoi 
made,  could  not  maintain  an  action  against 
the  other  party  to  Uie  contract  to  dissolve 
it  See  the  authorities  there  dted.  See, 
also,  South  Penn.  Oil  Oo.  Snodgrass,  71 
W.  Ya.  438,  76  8.  B.  961,  43  U  R.  A.  (N.  a) 
818;  BiewBter  r.  Lanyon  Zinc  Go^  140  Fed. 
801,  72  C.  0.  A.  213;  Harness  r.  Oastem  Oil 
Ca,  49  W.  Ta.  232.  188  S.  E.  662;  Thornton 
<«  Oil  and  Gas  (2d  Ed.)  I  246,  and  author- 
ities there  cited. 

Onr  conclusion  is  that  the  provision  in  the 
sixth  paragraph  of  the  contract,  "operations 
for  the  drilling  of  a  well  for  oil  or  gas  shall 
be  begun  within  one  year,"  <»nnot  be  con- 
strued to  mean  that  operations  f6r  the  drlll- 
Ing  of  a  wdl  should  be  begun  on  the  lands  of 
each  of  the  grantors.  H«ice  our  conclusion 
is  that  the  b^lnnlng  of  operations  for  the 
drilling  of  a  well  on  the  tn.ct  of  land  belong- 
ing to  W.  A.  Nabois  and  Mrs.  BalUe  Mag 
Nabors  within  the  year  from  the  date  of  the 
contract  prevmted  a  forfeiture  of  the  lease 
on  all  of  the  lands  described  In  the  contract 

[4]  In  support  at  the  third  ground  urged 
by  the  plalntlflta  for  demanding  an  annul- 
ment of  the  lease,  that  there  was  an  Implied 
obligation  on  the  part  of  the  lessee  to  drill 
more  than  one  weH  within  the  time  that  had 
elapsed  when  this  suit  was  filed,  thtir  ooun- 
sel  rely  nptm  the  dedsltm  of  this  court  In  the 
case  of  Caddo  On  &  Mining  Co.  v.  Produc- 
ers^ Oil  Coi,  184  La.  701,  64  South.  684,  quot- 
ing fnxn  Thornton  on  Oil  and  Gas,  S  111,  that 
it  is  an  Implied  oxidltlon  of  every  lease  of 
land  for  the  production  of  <dl  that,  when  tho 
existence  of  oU  In  paying  quantities  Is  made 
apparent,  the  lessee  shall  put  down  as  many 
wells  as  may  be  reasonably  necessary  to  se- 
cnre  the  oil  tta  the  ccsnmon  advantage  of 
both  lessor  and  lessee.  That  doctrine  can 
have  no  application  to  the  case  before  us, 
because  the  existence  of  oil  or  gas  in  paying 
quantities  In  the  land  of  the  plalntifEs  in 
this  suit  had  not  been  discovered  or  made 
apparent  when  the  suit  was  filed, 

■nie  plaintiff's  connsel,  In  thdr  brief,  call 
attrition  to  the  fiict  that  the  superintend- 
ent of  the  oU  fields  of  the  defendant  com- 
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pany,  teirtl^lng  on  behalf  of  the  defendant, 
admitted  that  the  bwlng  of  one  wdl  on  the 
vast  area  of  land  described  In  the  contract 
b^lore  US  WHS  not  a  sufitelent  development  of 
the  land.  What  the  witness  said  was  that 
the  boring  of  one  well  on  that  vast  area  of 
land  would  not  be  a  suflBdent  test  to  deter- 
mine whether  any  of  the  land  contained  oil 
or  gas  in  paying  quantities,  and  that  the 
drilling  of  one  wdl  would  not  be  a  sufficient 
development  of  that  vast  area  of  land  If  it 
did  produce  oil  in  paying  quantltl^  But  It 
does  not  follow,  from  that  admission,  that 
the  defendant  company  was  obliged  to  drill 
more  than  one  test  well  within  the  year  after 
the  signing  of  the  contract 

[S]  In  the  case  of  McClendon  Y.  Bnsch- 
Bverett  Cc'  188  La.  722.  70  South.  781,  and 
again  in  Oochran  v.  Oulf  Beflnli^  Co.,  138 
La.  1010,  72  South.  718,  it  was  held  that 
when  the  grantee  of  a  mining  lease  for  a 
limited  term  had  paid  an  adequate  consid- 
eration in  cash  and  bad  complied  with  all  of 
the  obligations  expressly  Imposed  upon  him, 
the  grantor  was  not  entitled  to  a  cancella- 
tion of  ttte  tease  fbr  the  failure  of  the  gran- 
tee to  drill  more  wells  than  he  was  ocpressly 
required  to  drill  irtthln  ttra  time  stbmlated. 

The  only  obligation  on  the  part  of  the  les- 
see, with  regard  to  the  drilling  of  the  well 
that  was  b^un  vrithln  the  year  after  the 
signing  of  the  contract,  was  that  operations 
npoa  that  well  were  to  be  prosecnted  with 
diligence,  unless  unavoidable  acddents  or 
contingencies  prevraited  it;  and  that,  when 
that  well  was  lost  ot  qwiled,  the  plaintiff 
had  the  right  to  sdect  another  location  ftir 
a  well  to  be  considered  the  same  as  the  first. 
It  is  not  d«ded,  bnt  is  virtually  admitted, 
that  the  breaking  of  the  Uner  in  the  first  well 
drilled  by  the  defioidant  company  was  an 
unavoidable  acddent  Nor  Is  it  denied  that 
the  defendant  endeavored  faithfully  to  re- 
move the  broken  Uner  in  order  to  put  In  a 
new  we  The  fact  that  the  plaintiff  did  not 
select  another  location  on  whldlt  to  continue 
the  drilling  until  two  months  after  It  was 
found  to  be  impossible  to  remove  the  broken 
liner  from  the  first  well  is  not  of  ItsOlf  suf- 
fident  evidence  oa  which  to  hold  that  the 
defendant  violated  its  obligation  to  prosecnte 
Its  operations  with  diligence  In  £act  the 
plainturs  demand  Is  not  founded  upon  any 
contenthm  that  the  d^endant  did  not  pK»e- 
cute  with  diligence  the  drilling  of  the  well 
that  was  commenced  within  the  year  after 
the  signing  of  the  contract  eitlier  at  its  orig^ 
Inal  or  subsequent  location. 

[6]  The  fourth  ground  urged  in  the  plain- 
tiff's petition  for  denandlng  that  the  con- 
tract be  decreed  nnll  is  tlie  <me  for  which 
the  district  court  dedared  It  null ;  that  Is, 
that  'the  grantee  acquired  only  the  hope  of 
discovering  oil  or  gas  or  atJux  minerals  in 
paying  quantttieB  wWiin  a  year  from  th« 
date  of  the  contract  and  had  no  right  to 
make  Recessive  attempts  to  find  oU  or  gaa 
or  other  mlnersls  without  paying^  an  addl- 
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tlonal  anm  for  tbat  right  Our  oi^on  Is 
that  the  contract  la  not  susceptible  of  that 
Interpretation  or  constmctlon.  The  fact  that 
the  lessee  was  only  required  to  begin  opera- 
tions for  the  drilling  of  a  well  within  one 
year  from  the  signing  of  the  contract  pre- 
cludes the  Idea  that  the  lessee  acquired  only 
the  hope  of  discovering  oil  or  gas  or  other 
minerals  in  paying  quantities  within  one 
year.  We  have  no  fault  to  find  with  the  doc- 
trine announced  in  the  case  of  Cooke  t.  Quif 
Refining  Co.,  127  La.  692,  58  South.  874.  as 
a  legal  proposition  that.  If  one  has  a  lease 
on  land  to  bore  for  oil,  he  cannot  extend  the 
lease  beyond  its  terms  on  the  ground  that  he 
has  failed  to  find  oil,  for,  by  his  contract, 
he  acquired  merely  a  hope,  and  the  lessor 
baa  discharged  his  obligation  by  permitting 
the  lessee  to  attempt  to  realize  his  hope. 
Nor  have  we  any  criticism  to  make  of  the 
other  legal  proposition  announced  In  that 
case,  that  a  lease  which  stipulates  that  It 
ts  to  continue  during  the  time  that  gas  or  oil 
la  found  In  paying  quantities  Is  at  an  end 
when  the  time  during  which  the  lessee  has 
a  light  to  exploit  the  land  has  expired  and 
no  gas  or  oil  has  been  found.  But  those  prin- 
dples  have  no  appllcatitm  to  the  contract  be- 
fore us.  The  defendant  in  tbls  case  1b  not 
attempting  to  extend  the  lease  b^ond  its 
terms  on  the  ground  tbat  the  lessee  has  fitil- 
ed  to  find  oil  or  gas;  nor  bad  the  time  dur- 
ing wblch  the  lessee  bad  the  r^t  to  exploit 
the  land  fbr  <M  and  gas  and  other  minerals 
expired  when  this  suit  was  filed.  It  Is  con- 
tended by  tiie  learned  counsel  for  tile  plaln- 
tlfF  that  the  contract  of  lease  Involved  In  this 
case  is  Identically  like  that  to  vrhlOt  the 
principles  announced  in  Cooke  t.  Gulf  Be> 
fining  Co.  were  applied,  and  that  they  are 
therefore  ai^Ucable  also  to  this  case.  The 
presumption  is  tbat  tbe  facts  found  In  the 
case  dted  Justified  the  application  of  the  le- 
gal propositions  stated,  and  we  are  not  called 
upon  now  to  review  the  focts  of  that  case. 
It  la  sufficient  to  say  tbat  tbe  l^al  princi- 
ples announced  in  tiiat  case,  whether  applied 
rightfully  or  wrongftilly  to  the  contract  there 
in  contest,  are  not  applicable  to  the  contract 
before  us  tn  this  case,  altbouj^  a  copy  o^ 
the  contract  referred  to  In  Oooke's  Case  was 
introduced  in  evidence  In  this  suit.  In  the 
case  cited,  the  court  found,  as  a  matter  of 
fact,  that  tbe  contract  provided  for  the  drill- 
ing of  three  wells,  one  to  be  drilled  In  30 
days,  another  In  12  months,  and  a  third  In 
24  months,  from  the  signing  of  the  contract ; 
and  that  the  grantee  failed  in  Its  obligation 
to  drill  the  first  well  within  30  days,  and  also 
in  its  obligation  to  drill  the  second  well  with- 
in 12  mouths.  On  those  findings  of  fact — 
which  we  are  not  called  upon  to  review — 
the  decision  was  correct 

'  Our  conclusion  Is  that  the  contract  of 
lease  sought  to  be  annulled  by  this  suit  was 
not. violated  or  forfeited  for  any  of  the  rea- 


sons or  causes  alleged  In  the  plalnUfTs  pe- 
tition. 

The  Judgment  appealed  from  Is  annulled, 
and  it  is  now  ordered,  adjudged,  and  decreed 
that  the  plaintiffs  dmands  be  rejected,  and 
their  suit  dismissed,  at  their  cost  in  both 
courts. 

No.  207ea 

GUIDRY  V.  MORGAN'S  LOUISIANA  ft  T. 

B.  &  S.  S.  CO. 
(Supreme  Court  of  Louisiana.    Jon.  15,  1917. 
Behearlng  Denied  Mardi  12,  1917.} 

(SyUahua  by  the  Oowri.) 

1.  Caebibbb  «=>303(4)— Snrnfo  Down  Pas- 

BENQERS— LU  BILITT. 

It  is  the  duty  of  the  employ^  of  a  raflroad 
company  In  charge  of  its  train  to  stop  the  traio 
long  enough  at  a  staticok  to  allow  passengers  to 
pet  off  safdy.  If  a  neglect  of  tbat  duty  reanlts 
m  injury  to  a  passenger,  the  railroad  company 
18  responsible  in  damages. 

[Ed.  Note.— For  other  cases,  see  Ourien, 
Cent  Dig.  H  1228,  1229.] 

2.  Cabbubs    «=:>33S  —  Pkbsonai.    Ihjubt  — 

GONTRIBUTOBT  NEOUOBNCE. 
Where  the  negligence  of  the  employes  of  a 
railroad  company  causes  such  excitement  to  a 
passenger  as  to  force  Um  or  her  to  as  immedi- 
ate selefHdon  of  one  or  another  situation  of  dan- 
ger, the  passenger  will  not  be  held  rnil^  of 
contributory  negligence  for  suddenly  takins  tbe 
roost  dangerous  course. 

{Ed.  Note.— F(n  otiier  coses,  see  Conlan, 
Gent  Dig.  %  1862.] 

8.  Cabbiebs  «=»333(7)— SBTTmo  Down  Pas- 

SENOEBIi)— COKTBIBUTOBT  NBOLXOENCK. 
A.  woman  passenger  on  a  railroad  train, 
whose  station  was  announced  by  a  member  of 
the  trahi  crew,  went  with  her  diild  to  the  plat- 
form of  the  car  while  the  train  was  slowing 
down.  The  train  stopped  only  a  f^  sectHid!. 
at  a  dark,  desolate  station,  late  in  the  nigfat. 
No  member  of  the  train  crew  offered  to  assbc 
the  woman  or  saw  her  lea^  the  train.  The 
cbild  stepped  off  without  being  Injured,  but  be- 
fore tlie  woman  could  step  down  the  train  start- 
ed and  ahe  fell  and  was  injured.  Held  tfaa^  it 
it  be  assumed  that  the  woman  had  not  made  >er 
last  or  irretrievable  step  when  the  train  start- 
ed, her  Jumping  from  the  train  Immediatdy  aft- 
er it  had  started,  under  the  circnmatanccs  of 
necessity  and  excitement  brought  on  by  the  neg- 
ligence of  the  employ^  of  the  defendant  com- 
pany, was  not  ccmtnbutbry  n^igenes  on  her 
part 

[ICd._Note^For  other  cases,  see  Carriers, 
Gent  Dig.  1 189S.1 

fAdditional  BvUaiua  hg  Bdiiorial  Btag.) 
4.  Damaqbs  «=3l32(6)— B}xOBa8ivK  Dahaobs 

— FXBSONAL  InJURT. 

A  verdict  of  $6,000  awarded  a  woman  pas- 
senger 32  years  of  age,  one  of  whose  legs  was 
badly  and  permanently  flexed  or  bait  at  tlie 
knee  and  ankle,  and  whose  kneecap  was  broken, 
and  who  before  the  acddnt  was  o<  ■ound 
physique  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  rnj 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Mary ;  Thomas  M. 
MlUlng,  Judge. 

Action   by  Mrs.  Amelia  Tyler  Gnidry 


AsTer  other  easss  sse  same  tesle  oaa  XBT-NUKBER  la  all  Ktr-Nonbend  Dlcests  oad  I&disw 
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against  tbe  Morgan's  Louisiana  ft  Texas 
Railroad  &  Steamship  Company.  Judgment 
for  plaintiff,  and  defendant  appeals,  and 
plaintiff  prays  that  judgment  be  increased 
$5,000  to  $10,000.  Affirmed. 
Oaffery,  Qulntero  ft  Brumby,  of  Franklin, 
for  appellant.  A.  a  Allen,  Percy  Saint,  and 
Gnunet  Alpba,  all  of  Franklin,  tor  appellee. 

0*NIELI<,  J.  Tbe  plalntifr  sued  for  $10,- 
OOO  damages  for  personal  Injuries  wblch  she 
allies  sbe  sustained  by  being  thrown  from 
tbe  step  of  the  defendant's  railroad  car,  on 
wbl<A  she  was  a  passenger.  The  }ury  ren- 
dered a  verdict  in  her  favor  ftir  $5,000. 
Judgment  was  rendered  accordingly,  and  the 
defendant  has  appealed.  In  answer  to  tbe 
appeal.'the  plaintiff  prays  that  the  judgment 
be  increased  to  $10,000. 

^e  plaintiff  purchased  at  Adeline  station 
an  excursion  ticket  for  transportation  to  and 
from  New  Orleans.  On  the  return  trip,  her 
13  year  old  daughter  accompanied  her.  The 
conductor  did  not  demand  railroad  fare  for 
the  dxllA,  and  it  was  not  paid. 

When  the  train  approached  Adeline  station, 
at  1:40  8.  m.,  a  member  of  the  train  crew 
entered  the  car  In  which  the  plaintiff  was 
seated  and  called  the  name  of  the  station. 
As  the  train  slowed  down  the  plaintiff  and 
her  daughter  arose,  and  a  gentleman  who 
had  been  in  couTeisation  with  her  carried 
her  Tallse  to  tbe  platform.  They  were  all 
on  the  platform  before  tbe  train  stopped. 
Tbe  station.  In  a  somewhat  desolate  place, 
was  closed,  and  there  were  no  lights  there  or 
In  tbe  n^gbborbood.  The  plaintiff  and  her 
dangbtw  were  the  only  passengers  going  to 
Adeline.  There  was  no  one  at  or  near  the 
station,  and  no  member  of  the  train  crew 
approached  or  offered  to  assist  them.  Tbe 
moment  the  train  stopped,  the  child  stepped 
off,  but  before  the  plaintiff  could  alight,  the 
train  started,  and  she  was  thrown  to  the 
ground  and  severely  injured. 

It  Is  admitted  that  tbe  train  stopped  only 
a  few  seconds.  The  members  of  the  train 
crew,  as  witnesses  for  the  defendant,  testi- 
fied that  the  stop  lasted  five  to  seven  seconds. 
The  plaintiff  and  her  daughter  testified  that 
the  stop  was  not  longer  than  two  seconds. 
One  of  the  passengers  testified  that  the  stop 
was  no  longer  than  a  second;  that  be  felt  the 
jar  of  the  train  stopping  and  InstanUy  it 
palled  out.  The  genUeman  who  carried  the 
plaintiff's  valise  to  the  platform  testified  that 
the  train  did  not  come  to  a  full  stop;  but  the 
defendant's  counsel  admit  that  be  is  mistak- 
en In  that ;  that  tbe  train  did  stop  for  a  few 
seconds. 

The  members  of  the  train  crew,  as  wit- 
nesses for  the  plaintiff,  testified  that  none  of 
them  aaw  the  plaintiff  or  her  child  get  off  of 
the  train,  notwithstanding  the  conductor  ad- 
mitted that,  when  the  train  approached  Ad- 
llne.  he  remembered  that  he  had  a  lady  pas- 


senger for  that  station  and  knew  what  condi 
she  was  lu. 

Tbe  members  of  fbe  train  crew  tesUfled  that 
wben  the  train  stopped  at  AdeUse,  th^  got 
down  on  the  cround  the  side  towards  the 
station,  tbe  «mdnctor  standlitf  near  the  front 
end  of  the  train,  Qte  porter  near  the  centra-, 
and  tbe  brakeman  near  the  rear  end,  during 
the  few  seconds  the  train  was  stopped.  As 
they  were  on  tbe  side  of  tbe  train  from 
which  the  plaintiff  and  her  dau^ter  got  off, 
and  as  the  conductor  knew  they  were  to  set 
off  at  that  station,  we  cannot  understand 
why  no  member  of  tbe  train  crew  took  care 
to  see  that  they  had  got  off  safely  btiTore  the 
train  pulled  out 

When  tbe  child  got  off.  sbe  tripped  on  an 
nmbrella  which  she  was  carrying  and  fell, 
but  was  not  injured.  Tbe  plaintiff,  who  was 
on  the  platform  of  tbe  car  behind  the  child, 
then  attempted  to  alight,  but  the  train  im- 
mediately started,  and  she  fell,  four  or  five 
feet  from  n-here  the  child  had  fallen. 

The  defense  to  this  suit  Is  that  the  tew 
seconds  tbe  train  stopped  gave  the  plaintiff 
ample  time  to  get  off  safely,  and  that  she 
was  negligent  tn  not  getting  off  sooner  than 
she  did.  In  support  of  that  contration,  tbe 
defendant  relies  upon  the  testimony  of  the 
passenger  who  carried  tbe  plaintiff's  valise 
to  tbe  platform.  He  testified  that  he  and  the 
plaintiff  and  her  child  went  to  the  platform 
of  tbe  car  while  tbe  train  was  slowing  down 
for  the  station.  In  fact,  it  is  provm  con- 
clusively, and  is  not  disputed,  that  the  plain- 
tiff and  her  daughter  lost  no  time  In  going  to 
the  platform  of  the  car  as  soon  as  the  sta- 
tion was  called  and  before  the  train  bad 
stopped.  Therefore,  when  the  train  stopped 
(and  defendant  admits  that  it  did  stop),  tbe 
plaintiff  and  her  daughter  and  tbe  gentleman 
carrying  their  valise  were  already  on  the 
platform  of  the  car,  ready  to  step  off.  The 
child  was  on  the  lower  step,  and  got  down 
immediately  after  tbe  train  stopped.  The 
passenger  who  carried  their  valise  tertlfled 
that  he  was  standing  behind  the  child  and 
lu  front  of  the  plaintiff,  and  stepped  aside  to 
permit  her  to  descend  the  steps  of  the  train. 
He  admits  that  his  b^ng  in  her  way  ddayed 
her  getting  off  the  train  a  few  seconds.  His 
failure  to  observe  that  the  train  had  st(^»ped 
when  the  child  got  off  la,  perhaps,  doe  to  the 
fact  that  It  was  very  dark  and  he  not  on 
the  steps  but  on  the  platfbrm  of  the  car,  en- 
gaged in  a  conversation  with  the  plaintiff, 
when  the  train  stopped.  At  any  rat^  it  Is 
evident,  from  his  statement  that  be  moved 
aside  to  permit  her  to  pass  down  the  steps 
of  tbe  car,  that  he  did  not  conaid^  it  dan- 
gerous or  imprudrait  for  her  to  get  oft  He 
testlfled,  and  it  Is  admitted  by  the  defendant, 
that  the  train  did  not  stop  after  plaintiff 
go  off,  but  increased  its  speed  and  continued 
on  to  the  next  station.  Hence  the  only  the- 
ory  on  which  we  could  conclude  that  the 
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I^Qtlff  deliberate  stepped  off  of  tbe  train 
while  it  was  in  motion  would  be  tbat  the 
train  did  not  titap  at  all.  Six  of  tbe  aeren 
witnesses  who  testified  on  that  subject  swore 
that  the  train  did  stop  for  a  few  seconds, 
and  the  defendant's  counsel  admit  that  it 
stopped.  As  the  plaintiff's  daughter  was  on 
the  step  of  the  car  and  the  plaintiff  was 
standing  behind  her  on  the  platform  before 
and  at  the  moment  the  train  stopped,  and  as 
they  got  off  as  soon  as  they  could  possibly  do 
so  after  the  train  stopped,  it  follows  that  the 
only  reason  why  the  plaintiff  did  not  get  off 
safely  Is  that  tbe  train  did  not  stop  long 
enough  to  allow  her  to  get  off  safely. 

[1-3]  The  defendant's  counsel  contend  that, 
even  if  the  employes  In  charge  of  the  train 
were  negligent  In  not  allowing  the  plaintiff 
sufficient  time  to  get  off  safely,  she  was  guilty 
of  contributory  negligence  in  stepping  off 
after  the  train  had  started,  and  that  her  neg- 
ligence was  the  proximate  cause  of  her  being 
Injured.  That  argument  Is  founded  upon  the 
supposition,  which  is  not  borne  out  by  the 
evidence,  that  the  plaintiff  had  not  made  her 
last  or  irretrievable  step  when  the  train 
started,  and  that  she  might  have  remained 
on  the  step  of  the  car  end  been  carried  be- 
yond ber  station  If  she  had  used  calm  and 
deliberate  Judgment  and  prudence.  But  that 
argument  also  l<»es  sight  of  the  fact  that 
the  drcumstances  vr&re  sndi  that  the  plain- 
tiff could  not  deliberate  or  use  her  best  Judg- 
m«it.  She  was  getting  off  of  the  train  at 
the  impHed  invitation  of  tbose  In  <*arge  of 
It,  and  had  a  right  to  believe  that  she  would 
be  given  ample  time  to  get  off  safely.  Her 
child  bad  got  off  the  train  at  a  dark,  desolate 
way  station,  at  1:40  In  the  morning.  If  the 
plaintiff  was  not  already  in  the  act  of  step- 
ping to  the  ground  when  the  ear  started — 
If  it  was  yet  possible  for  her  to  rfflnain  on  the 
step  of  Oie  car  when  It  started— it  would 
have  been  very  nnnatural  for  her  to  remain 
there  and  Incur  the  risk  that  ber  child  might 
be  injured  by  att«npting  to  get  back  on  the 
train.  The  fact  tbat  the  plaintiff  fell  only 
four  or  five  feet  from  where  tiie  dilld  had 
got  off  shows  that  she  did  not  lose  any  time 
in  fretting  off  after  the  child  got  off. 

The  defendant's  plea  of  contributory  neg- 
ligence, under  its  most  favorable  theory  of 
the  facts  of  this  case,  is  answered  by  the 
doctrine  announced  in  the  case  of  Lehman  v. 
Louisiana  Western  R.  R.  Co..  37  La.  Ann. 
705.  dted  with  approval  in  Holzab  v.  N.  O. 
&  Cr.  Co.,  38  La.  Ann.  190,  58  Am.  Rep.  177, 
In  Odom  v.  St  Louis  Southwestern  R.  B.  Co., 
45  La.  Ann.  1204,  14  South.  734,  23  L.  R.  A. 
152,  in  Brashear  v.  Houston  Central  A.  &  N. 
B.  Co.,  47  La.  Ann.  738,  17  South.  260,  28  L. 
R.  A.  811,  49  Am.  gt  Rep.  3*82,  and  In  Chre- 
tien V.  N.  O.  Ry.  Co.,  113  La.  76fl,  37  South. 
716,  104  Am.  St  Rep.  519,  viz.: 

"It  is  the  dear  duty  of  a  railway  carrier  to 
provide  safe  egress  from  their  ears  for  their 
passeneer^  to  give  due  notice  of  arrival  at  sta^ 


tions,  to  allow  passengers  proper  and  saSdent 
time  to  alight  and  to  take  care  not  to  start  the 
train  while  passengers  are  in  the  act  of  getting 
off.  For  neglect  of  such  duties,  resulting  in  in- 
jury to  passengers,  tbe  carrier  is  responsible." 

In  Odom  v.  St  Louis  Southwestern  R.  R, 
Co.,  45  La.  Ann.  1201,  14  South.  734,  23  L.  R. 
A.  152,  in  which  the  case  above  quoted  was 
cited  with  approval,  the  doctrine  was  stated 
thus: 

"A  passenger  on  a  railroad  train,  when  It  stops 
at  the  station  where  he  is  to  get  off,  and  where 
he  attempts  to  do  so  and  Is  on  the  steps  of  Uie 
car,  and  the  train  moves  ahead  when  he  Is  in 
this  situation,  he  is  compelled  to  adopt  a  peril- 
ous alternative,  to  run  the  risk  of  being  thrown 
from  the  train  when  its  speed  Is  aocderated,  or 
to  leave  the  train  with  less  speed.  In  trying  to 
escape  imminent  dang^  brought  about  by  de- 
fendant's negligence,  he  is  not  guilty  of  con- 
tributory negligence,  and  the  defendant  corpora- 
tion is  responsible  for  its  negligence." 

In  another  case.  In  which  both  of  the  de- 
cisions quoted  above  were  dted  with  approv- 
al (Brashear  v.  Houston  Cent,  A.  ft  N.  R.  R. 
Co.,  47  La.  Ann.  735,  17  South.  260,  28  L.  R. 
A.  811,  49  Am.  St  Rep.  382),  a  case  Uke  this 
was  distinguished  from  the  cases  dted  by  the 
defendant's  counsel,  and  the  doctrine  was 
stated  thns: 

"This  case  Is  distinguished  from  those  In 
which  it  is  held  that  the  pessenger  on  a  rail- 
road, carried  b^ond  Us  station,  cannot  recover 
Oamages  caused  by  jumping  from  a  moving 
train.   •    •  • 

"The  passenger  on  a  railroad  train,  with  a 
ticket  tor  a  itaticm  at  which  it  is  customary  for 
the  train  not  to  stop,  bat  to  slow  its  move- 
ment, so  as  to  allow  passengers  to  alight  will 
be  entitled  to  damages  if,  called  to  the  plat- 
form by  the  announcement  of  the  Btatim,  he  is 
thrown  from  the  steps  of  the  car  and  injured, 
his  fall  being  caused  by  the  sudden  increase  of 
the  speed  of  the  train,  when  it  should  have  been 
slowed  or  stopped." 

See,  also,  Reynolds  v.  T.  ft  P.  Ry.  Co.,  37 
Ia.  Ann,  698;  Le  Blanc  v.  Sweet  107  La. 
368.  31  South.  766,  90  Am.  St  Bep.  303; 
Sharp  V.  New  Orleans  OU7  R.  Co.,  Ill  La. 
396,  35  South.  614,  100  Am.  St  Bep^  488; 
e  Csc  6U-61S;  Wharton's  Law  of  NegU- 
gence  (2d  Ed.)  p.  324,  f  378,  dtlng  Toledo  R. 
R.  V.  Baddeley.  54  lU.  lA,  S  Am.  Bep.  71.  and 
Penn.  R.  R.  Go.  r.  Baigore,  32  Pa.  292,  73 
Am.  Dec.  787.  See,  also,  Boswdl  on  Personal 
Injuries,  p.  21B,  {  121.  See,  also,  Wood's  By. 
Law,  VOL  2,  p.  1126,  1  306,  on  ''Duty  as  to 
Stopping  of  Trains  for  Passoigers  to  Allghf 
citing  Filer  v.  N.  T.  a  R.  R.  Co.,  49  N.  Y.  47, 
10  Am.  Rep.  327.  and  Loyd  v.  Hannibal  R.  R. 
Co.,  53  Ma  609;  I.  C.  B.  B;.  Go.  v.  Able,  89 
la  131. 

The  defendant  rellm  upon  tbe  decisions  oC 
this  court  in  Damont  v.  N.  O.  ft  O.  B.  B.  Co., 
9  I«.  Ann.  441,  61  Am.  Dec.  214,  Walker  v. 
T.,  S.  ft  P.  B.  B.  Go..  41  La.  Ann.  795,  ft 
South.  916,  7  U  B.  A.  Ill,  17  Am.  St  Bep. 
417,  McMlchael  v.  LaB.B.Co.,  llOLa.18, 
34  South.  110,  and  MotiIs  v.  I.  a  B.  B.  Go., 
127  La.  445,  63  South.  698,  31  L.  B.  A.  (N.  8.) 
629.  Our  opinion  is  that  the  dedslons  refer- 
red to  are  not  at  all  impropriate  to  the  fiicts 

Digitized  by  LaOOg  IC 


GUIDBT  T.  UOBaAirS  LOUISIANA.  A  T.  B.  ft  S.  S.  CO. 


687 


In  Damont  K.  O.  ft  O.  B.  B.  Oo^  0  La. 
Ann.  441,  61  Am,  Dee.  214,  tbe  paamiger  toI- 
vntarOy  jomped  from  the  train  that  had  fail- 
ed to  Btop  at  the  atatbm  vben  she  had  In- 
tended to  get  off;  and  it  was  hdd  that  she 
could  not  recorer  damases  tor  the  Injury  she 
aoBtalned,  because  **the  leap  fwas  not]  made 
to  avfdd  an  Inmilnent  Impending  peril,  pro- 
duced by  the  misconduct  oC  defendants,  but 
to  vnAd  being  carried  beyond  her  destlna- 
tlon." 

In  Walker  t.  V.,  B.  &  P.  B.  B.  Oo^  41  Uu 
Ann.  795,  0  South.  916,  7  L.  B.  A.  Ill,  17 
Am.  St.  Bep.  417,  also,  the  plaintiff  had 
Jumped  from  the  moving  train  that  had  fail- 
ed to  atop  at  the  station  at  whldi  be  had  In- 
tuded  to  get  off.  It  was  held  that,  althou^ 
It  was  the  duty  of  the  railroad  company  to 
stop  its  train  at  the  station  to  which  it  had 
contracted  to  carry  the  passenger  and  to  land 
blm  there  safely,  the  tact  that  the  company 
neglected  that  dnty  by  falling  to  st(H>  did  not 
Jnstlfy^  the  passenger  In  jumping  Ittmi  the 
moving  train,  because  he  was  not  invited  to 
get  off  the  train,  expressly  or  Impliedly,  by 
any  employ^  of  the  company,  and  because  the 
plaintiff's  Jumping  from  the  moving  train 
was  voluntary  and  was  not  Influenced  or  ex- 
cused by  an  impendlnf  danga.or  by  neces- 
8lt7  of  any  kind. 

In  McMlchael  v.  I.  a  R.  R.  Co.,  110  La. 
18,  34  South.  110,  the  plaintiff's  falling  from 
the  platform  or  step  of  the  car  was  due  to 
her  persisting  In  going  upon  tbe  platform  or 
step  and  attempting  to  alight  before  the 
train  stopped  at  the  station  to  which  she  was 
going,  after  she  had  been  warned  not  to  at- 
tempt to  alight  while  the  train  was  in  mo- 
tion. 

In  Morris  v.  I.  a  B.  R.  Co.,  127  La.  445.  53 
South.  698,  SI  L.  B.  A  (N.  S.)  029,  the  plain- 
tiff had  boarded  the  train  knowing  that  it 
was  not  sclieduled  to  stop  at  the  station  to 
which  he  was  going.  At  his  request,  the  con- 
ductor consented  to  stop  the  train,  and, 
while  it  was  slowing  down  for  the  station, 
he  stepped  off  and  was  Injured.  It  was  said, 
In  the  course  of  the  opinion,  that  the  only 
question  at  Issue  was  whether  the  railroad 
company  was  liable  for  the  failure  of  the 
flagman  to  warn  tbe  plaintiff  of  the  danger 
of  attempting  to  alight  before  the  train  had 
stopped.  Quoting  a  decision  of  tbe  Supreme 
Court  of  Pransylvania,  in  Penn.  R.  R.  Co.  v. 
Zebe.  33  Pa.  318,  to  the  effect  that  there  was 
an  Implied  obligation  on  the  part  of  the  pas- 
senger to  Qbserve  the  railroad  company's 
rules  and  regulations  for  leaving  the  cars, 
and  that,  if  injury  befell  him  by  reason  of 
his  disregard  of  tbe  regulations  necessary  for 
conducting  the  business,  the  company  was 
not  liable,  even  tbougb  the  negligence  of  its 
servants  concurred  with  that  of  the  passen- 
ger In  causing  the  Injury,  this  court  said  It 
would  not  go  that  far;  that,  if  the  court  con- 
cluded that  the  flagman  was  negligent  in 
falling  to  warn  the  passenger  of  the  danger 


of  attempting  to  all^t  before  the  train 
stopped,  the  plaintiff  would  be  entiUed  to 
damages.  It  is  not  neoessaiy,  in  Om  case 
before  us.  to  bold  ttiat  It  was  the  duty  ct  any 
member  of  tbe  train  crew  to  warn  the  pas- 
senger of  tbe  danger  of  attempting  to  aU^t 
befon  the  train  stopped.  Tbe  defendant,  In 
this  case,  does  not  pretend  that  the  plaintiff 
attempted  to  alight  before  the  train  stopped. 
On  the  contrary,  Oie  ocmtoitlon  Is  that  she 
did  not  get  off  soon  enough.  Our  condurtm 
is  that  she  got  off  aa  quickly  aa  she  could 
possibly  have  done  so  under  the  droumatanc- 
es,  and  that  the  defendant  was  at  fault  for 
ftlUng  to  allow  hCT  suffldent  time  to  get 
down  safely. 

In  one  of  the  cases  cited  (Lehman  v.  Loui- 
siana WMtem  B.  B.  Co.,  87  la.  Ann.  707)  It 
was  Observed  that  the  train  had  stxtpped  a 
minute  or  a  minute  and  a  half,  that  is  16 
times,  or  peduips  40  times,  as  long  as  the 
train  stopped  In  this  instance;  and  it  was 
held  In  the  case  dted: 

*"FliB  stoppage  was  nceeasively  brief.  No  dili- 
gence was  used  to  learn  whether  passengers 
were  In  tbe  act  ot  getting  off.  Had  there  been, 
it  woald  have  been  seen  that  the  plaintifl  and 
bis  par^  were  on  the  platform  and  steps  of 
the  car  for  that  purpose  at  the  moment  that  the 
train  was  starteo.  They  bad  not  been  euUty  of 
any  nntisual  or  unreastmable  dilatorlness  in 
getting  off.  They  had  a  right  to  aappose  that 
the  train  would  not  start  until  tJiey  were  saldy 
landed." 

A  nnmbur  of  bills  of  exception  were  re- 
served by  the  defendant's  counsel  to  certain 
portions  of  the  Judge's  charge  to  the  Jury  and 
to  the  Judge's  refusal  to  give  certain  qtedal 
charges  requested  by  the  defendant's  counseL 
It  is  contended  Out,  on  these  bills  ot  exc^ 
tlon,  the  verdict  and  Judgment  appealed  from 
should  be  set  aside  and  the  ease  remanded 
for  a  new  trial.  Having  Jnrisdlctlwi  of  tbe 
facfaa  as  well  aa  the  law,  and  having  authori- 
ty either  to  amend  the  Judgment  or  to  set  it 
aside  and  render  such  Judgment  as  may  be 
deemed  proiier.  In  a  dvll  case  dedded  by  a 
Jury,  this  court  wlU  not  grant  a  new  trial  oa 
account  ot  an  nror  in  tbe  chaiip  of  the 
Judge,  if  the  verdict  rendered  is  in  accord 
with  the  law  and  tbe  evidence.  In  this  ease, 
however,  we  have  carefully  exandned  the 
wrlttoi  diarge  delivered  by  the  Judge  to  the 
Jury  and  find  that  tt  was  a  eomidete  and  cor* 
rect  exposition  ot  the  law  an^caUe  to  tbe 
facts  dlsdosed  by  the  evidence. 

In  a  motl<m  for  a  new  trial,  tbe  defendant's 
counsel  complained  Uiat  the  Judgment  should 
be  annulled  and  set  aside  and  a  new  trial 
granted,  <m  the  ground  that  two  verdicts 
were  rendered.  It  appears  that,  after  the 
case  was  submitted  to  the  Jury  and  they  had 
retired  to  tbelT  ro«n,  they  returned  into 
court  with  this  as  their  verdict,  signed  by  the 
foreman,  vis.: 

"We,  the  Jurv,  find  the  plaintifl,  Mrs.  Guldrr, 
received  her  injuries  through  negligence  of  tram 
crew,  damages  to  be  fixed  by  Ju^e." 

The  Judge  refused  to  accept  that  finding 

as  a  verdict;  and,  having  again  instructed 
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the  Jury  as  to  the  manner  of  rendering  ei- 
ther a  special  or  a  general  verdict,  seat  tbem 
back  to  their  room  for  further  deliberation. 
Thereafter  they  returned  with  the  following 
general  verdict  signed  by  the  foreman,  t1&: 

"Verdict  for  i^ldntlff  for  five  thousand  ($5,000) 

dollars." 

The  defendant's  counsel  contend  that  the 
flrst  finding  of  the  Jury  was  a  valid  verdict, 
and  that,  in  effect,  it  held  that  the  Injury  to 
the  plaintiff  was  caused  tor  the  negligence  of 
the  train  crew,  and  not  by  the  negligence  of 
the  defendant,  and  that  Judgment  should 
have  been  rendered  on  that  verdict  dismiss- 
ing the  plalnUtTs  suit.  In  the  alternative, 
the  defendant's  counsel  contend  that,  if  the 
first  finding  of  the  Jury  was  a  verdict  to  the 
effect  that  the  plalntlflTs  injuries  were  caus- 
ed by  the  negligence  of  the  defendant  com- 
pany, the  failure  of  the  Jury  to  fix  the  amount 
of  the  damages  was  In  effect  a  finding  that 
the  plaintiff  had  not  suffered  any  injury. 

We  find  no  merit  In  either  of  ttieee  conten- 
tions. The  first  verdlct>-if  It  was  a  valid 
special  verdict— that  the  plaintiff  received 
her  iQjniles  through  the  u^llgence  of  the 
train  crew  was  a  finding  that  the  defendant 
was  liable  for  whatever  damages  the  Judge 
might  allow  in  his  Judgment  The  verdict 
finally  rendered  removed  all  doubt  aa  to  the 
Intentltm  of  ttie  Jury  to  bold  that  the  defend- 
ant was  liable  in  damages  to  the  plaiotiff. 
The  defendant's  counsel  did  not  object  to  the 
Judge's  refusal  to  receive  the  flrst  report  of 
the  Sarj  as  a  spedal  verdict,  at  the  ttme  he 
sent  them  ba(^  to  their  room  for  flirther  de- 
liberation. Xt  was  not  Illegal  or  Inqiroper  for 
the  Judge  to  Insist  that  the  Jury  render  either 
a  general  verdict  or  a  special  verdict  on 
which  he  could  base  a  Judgment.  When  a 
trial  by  Jury  has  been  allowed  In  a  cdvll  case, 
neither  partr  -to  the  snit  has  a  right  to  re- 
quire that  the  Jury  shall  render  a  qieclal 
verdict,  or  to  deprive  the  Jury  of  the  right  to 
render  a  g^eral  verdict.  0.  P.  S3Q. 

[4]  On  account  of  her  extraordinary 
wdght,  220  pounds,  the  plaintiff  was  severe- 
ly injured  Iqr  her  ftlL  One  leg  Is  badly  and 
permanently  flexed  or  brait  at  the  knee  and 
at  the  ankle,  and  the  kneecap  is  dislocated 
and  peihaps  broken.  She  is  very  lame.  The 
sargeoa  In  chai^  of  ttie  defoidaufs  sani- 
tarium, testifying  tn  behalf  of  the  defendant, 
admitted  that  tihe  plaintiff  has  Iras  than  one- 
twentieth,  perhaps  only  cme-fburtleth,  of  the 
normal  functions  or  extent  of  motion  of  her 
Injured  knee,  and  that  her  conditlmi  can 
never  Improve.  She  was  only  32  years  old, 
and  was  of  sound  phyidqne  at  ttie  time  of  the 
accident  She  la  a  widow  with  two  dilldren 
depending  upon  her  btr  snnwrt  and  has  no 
other  m«ins  of  BUsq;>orting  them  than  her 
work  aa  a  seamstress.  Undw  these  drcum- 
stanoes,  the  amount  of  the  Judgment  is  sure- 
ly not  excessive.  In  deference  to  the  verdict 
of  the  Jury,  who  saw  the  plaintiff's  injuries 
and  were  as  capable  as  we  are  to  Judge  the 


extent  of  the  damage,  we  will  not  Increase 
the  amount  of  the  Judgment 

The  Jn^:ment  appealed  from  Is  . affirmed, 
at  the  coat  of  the  amMillant 

HONBOBV  C  J.,  takes  no  part 


(UO  La.  UU) 

No.  21817. 

EU.TNES  V.  LOUISIANA  BT.  ft  NAV.  Oa 
(Supreme  Court  of  Loubiaiia.   Feb.  12.  1817. 
RAearlng  Denied  March  12, 1917.) 

(Svllaiut  ly  f  A«  Oovrt.} 

X.  (Ubbixbs  «=3290(1),  297  —  PAasEifaEBS  — 

Pkbsonal  Injubt— Speed. 
A  railroad  company  is  liable  for  an  injury 
to  a  passenger  occasioned  by  rapid  traveling 
over  dippery  tracks,  on  a  downgrade,  over  a 
bad  roadbed ;  or  by  the  breaking  of  an  axle  by 
reason  of  a  defect  therein,  if  uie  defect  could 
have  been  dfacovered  by  the  exerdaa  of  the  ut- 
most human  skill  aod  (oreiaght 

[Ed.  Note.— For  other  eases,  see  Oarrlers, 
Cent  Dig.  H  1177.  1201.] 

U44iUtmta  iffvUobw  6v  BditorM  Staff.) 
2.  Dauobs  ^132(4)— BzoiSBlVK  Daiuob^ 

PEBBOVU  IVJUBT. 

A  verdict  of  f2,000  awarded  plaintiff,  a  man 
of  GO  years,  of  robust  constitution,  earning  from 
$2.50  to  $4  a  day,  for  injury  resulting  In  In* 
guinal  hernia-ineapaeltatinx  mm  for  bard  work 
and  reducing  bis  earning  capacity,  woald  not 
be  reduced. 

[£d.  Note.— For  other  eaaas,  see  Damages, 

Cent.  Dig.  S  376.] 

Appeal  from  llilrteentb  Judicial  Dlattict 
Court  Parish  of  Grant;  Jamea  Andrew, 
Judge. 

Action  by  A.  H.  Haynes  against  the  Louisi- 
ana Bailway  A  Navl^Ulon  Company.  Judg- 
ment for  piaiTiHff,  and  defendant  appeals. 
Affirmed. 

Wise,  Randolph,  Kendall  ft  Fre^,  of 
Stareveport  and  White  ft  "Riomton  ft  HoUo- 
inan  and  Thornton  ft  Thornton,  all  of  Alexan- 
dria, for  appellant  Richey  ft  Haiper,  of 
Jena,  for  appellee. 

SOMMEBTILLB,  J.  The  mixed  train  of 
the  defendant  company,  on  which  plalndff 
was  a  passenger,  was  wrecked ;  and  he  dif- 
fered an  Inguinal  hernia,  with  some  bruises; 
for  which  he  asked  $11,000  in  damans.  Hie 
Jury  rendered  a  verdict  In  hla  favor  tor  92,- 
000.  Defendant  Appealed.  Plaintiff,  on  his 
brief,  refers  to  an  answer  to  the  appeal  flled 
by  him,  tn  whldi  he  asked  for  an  ammdment 
of  the  Judgment  and  an  increase  to  $5,000; 
but  the  answer  is  not  found  in  the  raocnd. 

Plaintiff  charges  fault  and  n^ect  on  the 
part  of  defendant  and  says  that  the  wredc 
of  the  train  ai^  the  Injury  to  him  were  doe 
to  the  bad  and  defective  condition  of  the 
roadbed  of  defendant  which  was  known  to 
the  officers  of  defendant;  and  that  the  train 
was  running  at  a  high  rate  of  aveed. 

In  a  supplemental  petition,  flled  Octiriier 
20,  1014,  plaintiff  allied  error  in  flxlng  Uw 
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date  of  the  wre^  on  Jvlj  14.  1918,  and  cor- 
rected tt  ao  as  to  read  Ai^fost  14.  1918. 

In  a  second  sapidemeotal  petitl<m,  filed 
Febmary  1,  101B,  plalntUC  allied  as  an  ad- 
ditional ground  of  teult  and  ne01|^(»  tlie 
breaking  of  an  axle  on  one  of  the  freight  cars 
of  the  train,  vhicb  also  caused  the  wredc 

Defendant  mored  to  strike  out  the  amend- 
ed  petitions  tor  the  reason  that  they  contra- 
dict and  conflict  wltti,  the  auctions  of  the 
original  petition,  and  change  the  Issues  there 
fwesented. 

Defendant  also  pleaded  the  prescription  of 
one  year  to  the  supplemental  petitions. 

The  motion  and  plea  were  properly  over- 
ruled.  The  amended  and  supplemental  peti- 
tions presented  the  same  cause  of  action  as 
vas  contained  in  the  original  petition.  The 
Arst  amendment  was  of  a  mere  derlcal  error 
In  stating  the  date  of  the  accident  to  bare 
been  July  14,  Instead  of  August  14,  1913. 
The  second,  merely  stated  an  addltlonel  cause 
of  the  wreck,  and  repeated  the  causes  named 
in  the  original.  There  was  no  inconsistency 
in  these  ammdments,  which  were  regular^ 
allowed  by  the  district  court. 

When  an  amendment  to  a  petition  is  allow- 
ed. It  relates  back  to  the  filing  of  the  sntt; 
and  the  cause  of  action,  when  It  is  the  same. 
Is  not  prescribed,  unless  it  was  prescribed  at 
the  time  the  suit  was  filed.  Roberts  t.  Leak, 
108  Ga.  806,  33  S.  E.  995;  Southern  Ry.  Co. 
T.  Horine,  121  Ga.  880,  40  S.  E.  286 ;  Belden 
V.  Barker,  124  Mich.  667,  83  N.  W.  616; 
Liebold  T.  Green.  69  III.  App.  G27;  ZlUnois 
Central  B.  Ca  v.  Souders,  178  111.  586,  63  N. 
B.  408;  Illinois  Central  R.  Co.  t.  Souders 
aS98}  70  HI.  App.  41,  Judgment  affirmed  Chi- 
cago Ry.  Go.  T.  McMeen  (lOOQ)  102  III.  App. 
318;  Chicago  City  Ry.  Oo.  r.  McMeen,  206 
IlL  108,  68  N.  E.  1093;  Am.  Dig.  (Deo)  TO, 
limitation  of  Actions,  No.  127. 

Defendant  answered  admitting  the  derail- 
ment of  Its  train  and  alleged  that  the  train 
was  going  at  the  rate  of  only  15  miles  an 
hour;  that  the  wreck  was  caused  by  the 
breaking  of  a  Journal  of  a  freight  car  belong- 
ing to  the  Missouri,  Kansas  &  Texas  Railway 
Company;  that  the  arch  bar  of  that  car 
dropped,  causing  the  derailment  after  mov- 
ing a  distance  of  several  hundred  yards; 
that  the  car  had  been  well  constructed,  and 
had  been  properly  Inspected  before  it  became 
a  pert  of  defendant's  train;  and  that  the 
acddeut  was  unavoidable.  It  further  an- 
swered denying  that  plaintiff  had  suffered  a 
hernia,  and  that,  K  he  did,  he  had  failed  to 
minimise  the  damage  by  resorting  to  an  oper- 
ation. 

The  evldaice  la  very  conflicting  as  to  the 
condition  of  the  roadbed  of  defendant  at  the 
place  of  the  wreck,  which  is  a  brandi  road 
between  Wlimfleld,  in  Winn  parish,  and 
Verda.  In  Grant  parish.  FlalntUTs  witnesses 
testify  that  it  was  in  a  very  bad  condition, 
white  det^dant'a  wUneaaea  tmatj  to  the 
contxaiy. 


On  cross-examinatten,  the  superintendent 
of  track  of  defendant  testified,  In  part: 

"No,  Bir;  I  would  not  can  it  a  good  road. 
Not  a  first-class  road.  They  were  not  supposed 
to  run  over  it  as  a  flrst-clasB  road.  The  road 
was  about  the  same  average  track  as  a  majori^ 
of  the  new  roads  that  have  been  built  in  the 
state." 

The  section  foreman  of  defendant,  on  cross- 
examination,  testified,  In  part,  as  follows : 

"Q.  This  road  la  uotbing  like  the  main  line  of 
the  Louisiana  Railroad  &  Navigation  Company, 
is  ItT  A.  It  is  not  supposed  to  be,  as  there 
is  nothing  to  make  it  except  dirt  I  mean  It 
has  not  been  graveled.  Q.  It  is  not  supposed  to 
be  kept  In  the  same  condition  as  the  main  line? 
A.  I  mean  that  a  man  cannot  keep  it  up  wit|i 
nothinfT  but  dirt  to  build  it  with.  Q.  You  do 
not  mean  to  say  ttiat  this  road  is  smooth  and 
level  like  the  ordinary  railroad?  A.  Yes,  sir;  it 
was  fairly  smooth,  about  as  good  as  ordinary 
dirt  roads.  Q.  What  do  you  call  an  ordinary 
dirt  road?  A.  A  road  where  you  depend  upon 
the  dirt  for  filling  in  the  roadbed  and  tamping 
-jp  the  ties.  You  see  there  is  some  places  where 
the  dirt  is  better  than  others.  Where  you  strike 
a  gravel  country,  the  road  will  build  up  fairly 
good,  and  then,  where  yon  strike  a  clay  or  gum- 
bo streak,  it  is  hard  to  make  the  track  stand 
up.  Taking  it  as  a  whole,  this  track  was  fair- 
ly good.  Q.  Is  It  not  a  fact  that  during  the  year 
of  191S  this  road  was  In  a  rotten  condition?  A. 
There  were  places  on  it  that  were." 

The  englnew  of  the  train  said: 

"There  am  always  some  few  bad  ^aess  on  a 

i«ad  like  this." 

The  testimony  Is  also  contradictory  as  to 
the  speed  of  the  train.  PlalntUTs  witnesses 
testify  tiiat  It  «u  moving  rary  r^idly,  vhUe 
def«idant's  train  crew  say  that  it  vas  gild- 
ing along  at  about  10  to  16  mUea  an  hoar. 

The  testimony  of  the  lattn  would  aeon 
to  be  more  rea  scalable  in  view  of  the  fact 
that  Oie  rtopplng  places  of  tlie  ' train  on  ei- 
ther >dde  of  the  wreck  were  raily  about  2 
miles  apart  But  the  road  was  on  a  down- 
grade, the  traite  were  allppwy  because  of 
rain,  and  the  train  was  a  heavy  cme. 

The  preponderance  of  evidence  supports 
the  allegations  ot  plaintiff  that  t3ie  roadbed 
was  In  bad  condition,  and  tte  train  was 
moving  too  raiddly  over  sndi  a  track  for 
safety ;  that  several  cars  became  derailed  be- 
canse  at  these  conditions:  tliat  the  wreck 
ensued;  and  that  plaintiff  wa«  injured 
through  the  fault  of  defendant. 

The  breaking  of  an  axle  and  the  falling 
of  arch  bars  may  have  contributed  to  the 
wreck :  but  it  does  not  appear  to  hare  been 
the  originating  cause,  as  alleged  by  defend- 
ant The  Jifltlng  of  the  cars  over  ties  and  a 
bad  dirt  roadbed  donMleas  caused  the  axle  to 
break. 

The  Bectl<Bi  foreman  tesUfled  that  the  cars 
left  the  track  before  the  axle  broke,  and  that 
the  arch  bars  dropped  and  tore  up  the  track, 
which  caused  one  car  to  block  the  track  and 
precipitate  the  wreck.  He  says.  In  iiart,  In 
answer  to  qnestlona  on  cross-examination: 

"Q.  As  a  matter  of  fact,  was  not  the  track, 
and  the  ties  and  everything  in  general  there, 
torn  up  considerably  by  this  wre<^?  A.  There 
was  a  good  deal  of  damage  done.  Q.  About  how 
many  ties  were  injured?  A.  I  hardly  know. 
We  out  in  sevozaL  The  cars  ran  a  ooniiderable 
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distance  on  the  ties  hefore  they  began  to  dama^ 
them  badly.  It  ran  a  little  diatance  before  it 
bwan  to  break  the  tiea.  When  the  journal  drop- 
PMjit  began  breaking  the  ends  of  the  ties  off. 
Q.  Then  as  a  matter  of  fact,  after  this  axle 
dropped  down,  the  train  ran  for  several  feet 
knocking  np  things  in  general  along  there;  did 
it  not?  A.  Yes,  sir;  it  must  have  run  seven  or 
eight  rail  lengths.  Q.  Was  it  not  cutting  off  the 
ends  of  the  ties  all  along  there?  A.  Not  as  soon 
as  they  got  off,  but  after  the  axle  arch  bars  drop- 
ped down,  then  it  be^n  breaking  off  the  tiea.  Q. 
About  how  far  did  it  go  before  the  car  turned 
up  and  demolished  (he  whole  thing?  A.  It  was 
about  eleven  rail  lengths,  as  I  remember,  be- 
fore it  began  to  tear  up  too  ties  and  track.  Q. 
Then,  after  it  did  get  to  breating  up  the  ties, 
it  tore  up  {he  track  for  three  rail  lengths ;  did 
it  not?  A.  Yes,  sir ;  that  was  about  the  amount 
of  new  rails  we  put  in.  Q.  This  wreck  took  on 
the  magnitude  oi  tearing  tip  the  track,  break- 
ing the  ties  off,  and  knotving  down  the  dump  in 
^a^al ;  ^  it  not?  A.  Tore  np  things  pretty 

[1]  The  derailing  of  the  cats  and  thdr  go- 
ing OTer  cross-ties  were  snffldent  to  hare 
caused  tibe  acddent  to  plalntlfl;  or  the 
subsequent  wrecking  of  the  trato,  because  of 
the  ftUIen  arCh  bars,  made  It  Just  as  prob- 
able that  plaintiff  met  with  the  accident  to 
him  because  of  a  defectlre  axle— both  through 
the  fault  of  defCTdant 

Defendant  andertook  to  show  that  the  de- 
fect in  the  aide  was  a  latent  one*  that  the 
car  had  been  properly  inspected,  and  that 
It  was  impracticable  to  have  discovered  the 
defect  The  defect  was  shown  to  have  al- 
ways been  In  the  axle,  and  that  the  crack 
was  an  old  one.  It  was  not  shown  that  the 
original  defect  coald  not  have  been  discov- 
ered by  the  car  builder,  and  it  was  his  duty 
to  have  dlscoTered  It,  if  Oiat  were  possible, 
and  to  have  rejected  It  at  the  time  of  the 
building  of  the  car.  The  crack  In  the  axle 
should  have  been  discovered  by  a  pn^fer  In- 
spection. 

In  the  case  of  Mary  J.  Iforgan  v.  Chesa- 
peake ft  Ohio  B.  Go..  127  Ky.  4S8.  105  S. 
W.  961.  16  li.  n.  A.  (N.  S.)  790.  16  Ann.  Oas. 
.608,  It  was  held: 

"A.  railroad  company  Is  liahle  for  injury  to 
a  passenger  caused  by  tne  breaking  of  an  axle  by 
reason  of  a  sand  hole,  if  the  defect  could  have 
been  discovered  by  the  builder  of  the  car  by  the 
exercise  of  the  utmost  human  skill  and  tore- 
sfsht." 

And  this  is  true  even  thou^  the  car  be- 
longed to  another  company. 

In  the  case  of  Manser  v.  Eastern  Counties 
B.  Co.,  8  U  B.  (N.  S.)  685,  it  was  held 
that  tito  defendant  was  liable  for  Injuries 
sustained  by  the  derailing  of  a  passmger  ear 
In  consequ«ice  of  a  latent  defect  in  welding 
the  tire  of  an  engine  wheel,  which  was  not 
discovered  by  the  application  of  a  proper  test 
when  the  wheel  was  new,  but  which  might 
have  been  discovered  by  the  carrier  when 
the  tire  was  reduced  In  thickness  by  being 
re- turned,  by  the  application  of  the  hammer 
test 

This  court,  in  the  case  of  Jackson  et  al. 
T.  Natches  A  W.  By.  Co.,  reported  in  114  La. 
981,  38  South.  701.  70  L.  B.  A.  291,  108  Am. 
St  Be^  866,  adopted  the  views  expressed  in 


the  abovfr-mentioned  decisions^  and  hold 
that; 

**A  railroad  company  will  be  hdd  responsible 
for  the  injury  to  a  passenger  resulting  from  the 

collapse  of  one  of  its  bridges,  unless  it  can 
show  that  the  bridge  was  as  safe  as  the  highest 
degree  of  practical  care  and  skill  could  make  a 
bridge  of  tltat  class,  and  that,  to  the  fullest  ex- 
tent that  the  highest  degree  of  care  and  fore- 
sight could  suggest,  such  bridge  was  inspected 
for  discovering  and  remedying  any  delects  that 
might  have  developed  in  ft  from  tiie  operation 
of  the  road  or  other  causes,  and,  in  case  the  de* 
feet  was  latent  in  the  materials,  then  that  the 
materials  were  thoroughly  tested  before  being 
put  in  position." 

See,  also,  authorities  cited  on  page  906  of 
114  La.  on  page  701  of  38  South.,  70  Lb  B. 
A.  204.  108  Am.  St  Bep.  366. 

The  burden  of  proof  is  on  the  carrier  to 
prove  the  absence  of  negligence,  and  not  on 
the  passenger  to  prove  Diligence,  where  It 
is  shown  that  a  contract  of  carriage  has  not 
been  fulfilled.  Le  Blanc  v.  Sweet  107  La. 
355,  31  South.  766,  90  Am.  St  B^.  SOS; 
Patton  V.  Pickles,  50  La.  Ann.  867,  24  South. 
290 ;  Jnll^  T.  Wade  Hampton,  27  La.  Ann. 
377;  Moses  v.  Bailroad  Co.,  39  La.  Ann. 
649,  2  South.  567,  4  Am.  St  Bep.  231 ;  Spur- 
lock  et  al.  v.'Sbreveport  Trac.  Ca,  118  La. 
1,  42  South.  675 ;  L.  Reems  v.  N.  O.  G.  N.  R.. 
126  La.  511,  62  South.  681;  See  Carriers, 
Cent  Dig.  No.  1288,  Dec.  Dig.  316;  C.  a 
art  2232. 

A  carrier  Is  bound  to  exercise  the  strictest 
diligence  In  receiving  a  passenger,  conveying 
Mm  to  his  destination  and  setting  Mm  down 
safely  as  the  means  of  conveyance  employed 
and  the  drcumatances  of  the  case  will  per- 
mit See  authorities  cited  almve;  also,  6 
Am.  Eng.  Enc.-(2d  Ed.)  658;  Lehman  v.  U 
W.  R.  R.  Co.,  37  La.  Ann.  707 ;  and  Turner 
V.  y.  S.  &  P.  R.  B.  Co.,  37  La.  Ann.  649,  55 
Am.  Bep.  514;  Summers  v.  C.  C  B.  B.  Co., 
34  La.  Ann.  146,  44  Am.  Bep.  43d  i  Poklston 
V.  O.  S.  L.  &  N.  O.  B.  B.  Ca,  84  Lft.  Ann. 
777,  44  Am.  Bep.  444. 

A  carrier  la  bound  to  exercise  the  hl^iest 
degree  of  care  to  provide  a  safe  roadbed, 
safe  cars  to  transfer  passengers,  and  to  run 
at  a  reasonable  rate  of  speed;  and  vrtiere 
negligent  in  either  of  tliese  matters,  and  dant- 
ages  result  to  pf^sengers,  they  are  entitled 
to  recover.  Carriers,  Dea  Dig.  280;  Beans 
V.  N.  O.  O.  N.  B.  Oc  126  La.  611,  62  Soatb. 
681. 

Where  a  wreck  is  caused  by  d^ectlve  ap- 
pliances used  by  a  railroad  craqMuy  and  in- 
jury resolts,  it  most  be  shown  that  it  was 
as  safe  as  the  highest  degree  of  practical 
care  oonld  make  it  in  order  for  d^tadant  to 
avoid  liability.  Jackson  v.  Natcbex  W.  By. 
Co.,  m  La.  9B1,  88  South.  701,  70  U  B.  A. 
294,  106  Am.  St  B^  866  ;  4  B.  a  U  |  26& 

[2]  PlaiiMlfl  was  a  man  about  60  yean  of 
age,  Qt  8  robust  consUtatlon,  and  followed 
the  occnpatlim  of  caipentw  and  bnilder.  He 
earned  from  $2.60  to  $4  per  day,  and  was 
shown  to  be  induatriouB.  He  sustained  an 
inguinal  hernia  at  the  time  of  the  acd^ 
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dent,  and  he  Is  compelled  to  wear  a  trwaa. 
He  has  been  Incapacitated  for  hard  work,  and 
his  earning  capacity  has  been  mnch  reduced. 
He  suffered  considerable  pain  at  the  time  of 
the  accident,  and  was  confined  for  several 
days.  He  consulted  two  physicians ;  one  of 
whom  advised  him  to  see  a  surgeon,  and  the 
other  advised  him  not  to  have  an  oi>eratlon 
performed,  because  of  his  advanced  age. 
.  He  did  not  have  an  operation  performed, 
when  an  operation  might  have  minimized 
the  damages.  It  is  unnecessary  to  pass  upon 
the  question  of  whether  an  operation  should 
have  been  submitted  to  or  not  to  minimize 
the  damages,  in  view  of  the  amount  of  the 
verdict  In  the  case  of  Donovan  v.  Railroad 
Co..  132  La.  239,  61  South.  216,  48  li.  B.  A. 
(N.  S.)  109,  where  plaintiff  suffered  a  hernia 
and  refused  to  follow  the  advice  of  her  phy- 
siden  and  have  an  operation  performed,  the 
court  held  that  she  should  have  minimized 
the  damages  by  submitting  to  an  operation, 
and  the  Judgment  was  reduced  from  $6,000 
to  $3,000.  The  Judgment  for  $2,000  In  this 
case  will  not  be  reduced. 
AlBnned. 

OTrtELL,  3^  concurs  In  the  decree. 
OM  La.  van  ' 

Na  22182. 

TINOBNT  et  nz.  v.  MORGAN'S  LOUISIANA 

&  T.  B.  ft  S.  S.  OO. 
(Supreme  Court  of  Louisiana.   Feb.  12.  1917. 
Rehearing  Denied  March  12, 1917.) 

(ByUalHU  fty  the  Couri.) 

1.  Masieb  akd  Sebvaitt  ^=3300— Injubt  to 
Thibd  Pebson— Scope  or  Euplotuxnt. 

The  master  is  liable  in  damages  for  any  neg- 
heent  or  wanton  act  of  his  serrant  whereby  an- 
ouier  suBtains  injury  in  his  mind,  body,  or  ee- 
tat&  and  which  Is  committed  in  connecoon  with 
or  furtherance  of  the  purposes  of  the  servant's 
employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1209.] 

2.  I^TH  «=»81(]),  81,  93— RxQBT  ov  AonoR 
— Detolution-watittbs. 

Under  our  law  as  it  now  stands,  the  right  of 
action  for  the  recovery  of  damages  for  personal 
injury  sustained  Uiroi^h  the  nult  of  another 
is  personal  to  tlie  injured  party  so  l<aig  as  he 
anrvivea,  and,  unless  previoasfy  exercised  by 
him,  devolves  at  his  death  upon  the  persons  spec- 
ified in  article  2815  of  the  CivU  Code  (as 
amended  and  re-enacted  by  Act  No.  120  of 
190^ ;  and,  should  he  die  in  consequence  of  his 
injury  without  haTing  exercised  his  right,  they 
acquire  also  a  tight  of  action  in  damages  (or  In- 
jui7  they  mav  suatatn  by  reason  of  his  death, 
and  are  entitled  to  full  indemnity  with  respect 
tiliereto;  but  neither  the  person  otiginally  in- 
jured nor  those  who  succeed  to  his  rights  with 
respect  to  the  injury,  and  who  acquire  rights  of 
thdr  own  with  re^>ect  to  the  injury  inflicted 
up<m  them  by  his  death,  are  entitled  to  recover 
anything  more  in  the  way  of  damages  than  ade- 
quate indemnity  for  the  injury  and  loss  inflict- 
ed upon  him  and  them  in  mind,  body,  or  estate, 
there  being  no  provision  in  our  system  of  laws 
which  authorizes  the  cumulation  In  such  cases 
of  a  civil  action  for  the  redress  of  a  private 
wrong  with  a  quasi  criminal  prosecution  for  the 
assumed  benefit  of  the  public,  but  the  sole  pur- 


pose and  principal  effect  of  which  is  to  increase 
the  adequate  indemnity  recovered  by  the  plain- 
tiff as  actual  and  compensatory  damages  by  the 
addition  of  a  pecuniary  penalty  in  the  form  of 
exemplary,  punitive,  or  vindictive  damages. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  SS  39,  46,  98,  103-lOS.] 

S.  Appeal  akd  Ebbob  «=»1013~Dzscbktion 
or  Tbiai,  Coubt—Dahaoeb— Statute. 
An  action  in  damages  by  both  parents  for 
the  death  of  their  son,  aged  18  years,  under  cir- 
cumstances which  render  a  railroad  company 
liable  therefor,  where  the  ground  of  action  is 
the  injury  to  their  feelinfrs  and  loss  of  their 
son's  society  and  affection,  belones  to  a  class 
with  reference  to  which  our  law  (Civ.  Code,  art 
1934)  specifically  declares  that  in  the  assessment 
of  damages  much  discretion  must  be  left  to  the 
judge  or  jury.  Unless,  therefore,  this  court  is 
satisfied  that  the  discretion  so  vested  has  been 
abused,  the  assessment  of  damages,  as  made  by 
the  judge  or  Jury  In  sndi  case,  wilt  be  left  ai- 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  390&-3WB.} 

4.  Death  «=>99{S)—DAiCAaice— Amount. 

This  court  having  established  precedents  for 
allowing  |S,000  to  one  parent  for  the  loss  of 
the  society  and  affection  of  a  child,  the  allow- 
ance in  such  case  of  $10,000  to  both  parents  is 
not  an  abuse  of  the  discretion  vested  in  the  trial 
Judge. 

[Ed.  Note.— For  other  cases,  see  Desfh,  Oent 
Dig.  H  12S,  120,  ISO.] 

Ajqwal  fnan  Twenty-Eighth  Judicial  Dls- 
trlct  Court,  Parish  vt  JefFerson;  Jobn  E. 
Fleury,  Judge. 

Action  by  James  H.  Vincent  and  vrlfe 
against  the  Morgan's  Lonlalaiia  &  Texas  Rail- 
road &  Steamship  Company.  Judgment  for 
plaintUFs,  and  defendant  appeals  and  plain- 
tiffs, answering  the  appeal,  pray  that  the 
amount  of  the  award  be  increased  from  $10,- 
000  to  $20,00a  Afflrmed. 

Robert  H.  Bfarr,  Alfred  BL  BlUlnKS,  and 
Denegre,  Leovy  &  Chaffe,  all  of  New  Orleans, 
for  appellant.  William  H.  Byrnes*  Jr.,  and 
Prwitlce  B.  Edrlngton,  Jr.,  both  of  New  Or^ 
leans,  for  appellees. 

Statement  of  the  Case. 

MONROE,  C.  J.  This  Is  an  action  by  the 
parents  of  a  boy  for  the  recovery  of  dam- 
ages for  his  alleged  wanton  killing  by  one 
of  defendant's  employ^,  while  acting  In  the 
discharge  of  the  functions  for  which  he  was 
employed.  The  case  was  tried  without  a 
jury,  and  resulted  In  a  Judgment  for  plain- 
tiffs In  the  sum  of  ¥10,000.  Defendant  has 
appealed,  and  plaintiff  has  aoswered  pray- 
ing that  the  amount  of  the  award  be  in- 
creased to  $20,000.  The  facts,  as  we  find 
them,  disclosed  by  the  evidence  are  lui 
follows: 

On  the  evening  of  February  12.  1915,  at 
about  8  o'clock,  Edward  Frlloux,  employed 
by  defendant  to  watch  Its  property  and  pro- 
tect it  from  trespassers  and  thieves,  was 
traveling  on  one  of  defendant's  freight  trains, 
and  had  In  his  custody  three  hoboes,  who 
had  been  arrested  and  turned  over  to  blm 
and  whom  it  was  bis  purpose  to  lodge  in  the 


*a»rQr  oUmt  nmtm  wa  same  topic  Mid  KBT'lt  WBBB  In  all  Kay-Nnmbtrea  Dtgasts  aatt  lodeaM 
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parish  Jolt  at  Avon^de.  The  train  was  a 
long  one,  and  he  and  bis  priaonera  were  seat- 
ed ou  cross-ties  oonstltnttng  the  load  of  a 
gondola  which  was  about  the  seirenteentfa 
car  from  the  locomotlTe,  the  prisoners  with 
th^r  faces  towards  the  locomotlTe,  and  he, 
facing  them,  with  his  back  to  the  locomotlTe, 
their  elCTatlon  abore  the  ground  being  elg^t 
or  nine  feet.  At  a  certain  point  in  Oretna 
where  the  railway  crosses  a  public  road 
there  were  gathered  at  that  time  some  10 
or  18  boys,  aged  fnna  11  to  IS  years,  Indnd- 
Ing  plainUlTs  son,  aged  16  years,  and  as  the 
gond<da  in  QoestiMi  readied  there  and  was 
passing  there  was  some  '^ollerlng^  and  some 
missiles  thrown  by  the  boys,  or  some  of  them, 
at  those  who  were  on  the  goudola,  and  there- 
upon FrUoux  fired  a  shot  from  a  platoil,  which 
took  efltect  upon  plalntlfV  son,  and  nsolted 
in  his  death  within  a  few  mlnntes.  There 
is  some  little  conflict  In  tibe  tesdmooy,  but 
the  fiicta,  nerertheless,  stand  ont  clearly 
enough.  Ten  of  the  boys  were  called  as  wit- 
nesses for  plaintlffiR,  and  eight  of  them  tes- 
tify that  tliere  was  no  "holleilng,"  and  all  of 
them  that  Qiey  threw  no  missllM  and  saw 
none  thrown.  Two  of  them  testify  afflnna- 
tlT^  to  the  "hollering  as  ft^ws: 
Joe  Rnsso: 

"Well,  I  heard  some  boys  lioller,*  there  was 
four  hoboes,  and  when  the  train  was  soing  a 
shot  was  fired  into  the  bo;s,  and  I  turned  and 
run  befabid  a  tree.  •  ♦  •  Q.  Where  did  the 
Rhot  come  frtmi?  A.  Gome  from  that  flat  car 
(meaning  the  gondola),  and  he  was  on  the  flat 
car.  Q.  Had  that  flat  car  passed  at  the  time 
that  Boot  was  fired?  A.  Yea,  sir;  passed  about 
70  feet,  or  something  like  that,  when  he  fired." 

Frank  Alio: 

"About  10  or  12  can  from  the  engine  there 
were  three  or  four  fellows  on  a  ear,  and  we  all 
holler«d,  'Look  at  the  hoboes  on  there,'  and  so 
soon  as  we  hollered  that  a  fellow  fired;  I 
couldn't  tell  who  shot  it,  or  what;  I  know  it 
was  a  railroad  detective,  though.  Q.  Fired,  and 
then  what  happened,  Frank?  A.  Well  then  the 
boy  fell,  after ^eflred." 

Frllonx,  after  stating  that  be  was  on  the 
car,  with  the  three  hoboes,  and  had  reached 
the  point  to  which  we  haTS  referred,  testiflea 
further  (quoting  in  part): 

"Q.  What  happened  there?  A.  I  got  hit  on 
the  bead  with  a  piece  of  cypress  knot.  •  *  • 
A.  What  effect  md  It  have  when  It  hit  you? 
A.  It  knocked  me  out  a  little  bit,  knocking  me 
on  my  face,  and,  when  I  went  to  raise  up,  a 
brick  caught  me  on  the  arm  and  another  brick 
caught  me  in  the  bac^.  Q.  You  know  who  threw 
those  missiles  >at  you?  A.  No,  sir;  I  don't 
know;  I  know  there  was  a  gang  down  ther& 

*  *  *  Q.  Did  any  of  them  say  anj^thing?  A. 
Yes,  sir;  just  aa  the  knot  tiit  me  m  the  head 
and  I  fell  down,  one  of  them  said,  'We've  got 

the  son  of  a  b  ;  let's  kill  him.'   I  raised  up, 

and  one  caught  me  on  the  arm  and  one  in  the 
back.  I  bad  my  gun  in  my  hand,  watching 
those  three  hoboes  X  had  arrested,  and  then  I 
raised  op  and  made  a  shot  in  the  air  to  scare 
them.  Q.  IMd  you  intend  to  hit  anybody?  A. 
No,  sir ;  shot  up  in  the  air.  *  *  *  Q.  How 
fast  was  that  train  going,  about?   A.  Well,  I 

Sees  about  eight  or  nine  miles  an  hour.  I 
ow  I  could  catch  it,  the  way  it  was  running. 

•  *  •  Q.  Was  it  pretty  dark?  A.  Very 
dark.  *  *  *  Q.  Was  there  any  chance  for 
you  to  get  away  from  those  missuea  tiiiat  were 


being  thrown?  A.  No.  sir ;  the  brick  was  com- 
ing too  fast,  and  at  the  same  time  the  three 

ftrlsoners  were  struck,  too.  One  of  them  was  bit 
a  the  right  side  of  the  head  and  feUL  *  *  • 
He  was  hit  with  half  a  brick.  •  •  •  Q.  What 
did  you  say  you  did  with  that  block  that  hit 
you  on  the  bead  ?  A.  Brought  it  here  and  turn- 
ed it  over  to  the  sheriff.  *  *  *  Mr.  Frllonx, 
bow  old  are  you?    A.  I  am  42  years  old. 

*  *  *  Q.  How  much  do  you  wei^,  Mr.  Fril- 
oux?    A.  Two  hundred  and  seventeen  pounds. 

*  •  •  Q.  You  are  pretty  strooR?  A.  Pretty 
strong.  •  •  •  Q.  Now,  Mr.  Frilour,  how 
far  had  you  passed  the  bridge,  or  the  public 
road,  where  these  boys  were  standioK,  when  you 
shot?  A.  Of  course,  I  couldn't  t^  while  the 
train  was  going,  but  Just  about  25  or  50  feet, 
at  most,  just  got  past  there.  *  *  *  Q.  When 

£ou  say  you  shot  up  In  the  air.  you  mean  you 
itended  to  shoot  op  In  the  air,  but,  as  a  matter 
of  fact,  yon  did  not  shoot  up  in  the  air?  A.  I 
couldn't  shoot  down.  I  bad  to  shoot  this  way 
because  I  was  about  the  middle  of  the  car,  and 
by  sitting  down  I  just  shot  over  the  heads.  Q. 
As  a  matter  of  fact.  It  didn't  go  the  way  you 
intended  it  to  go  did  it?  A.  That  I  don't  know. 
Q.  You  do  know  that  a  boy  was  shot  and  that 
he  was  shot  with  your  bullet?  A.  No,  sir; 
I  don't  know  that  he  was  shot  with  my  bul- 
let *  *  *  X  don't  think  he  was  kiUed  witb 
my  bnUet.  *  •  *  Q.  What  kind  of  a  pistol 
did  you  have?  A.  Forty-one.  Q.  Would  you 
know  your  bullet  if  you  saw  it?  A.  I  know  a 
41  when  I  see  It;  yes,  sir.  (The  witness  is 
shown  a  bullet,  marked  *XX.'  being  the  btdlet 
that  was  taken  from  the  body  of  the  boy.)  The 
Witness:  It  is  a  41.  •  •  •  Q.  How  many 
shots  were  fired?  A.  I  dtrn't  know;  I  fired 
one.  Q.  You  fired  one?  A.  Yes;  and  there 
were  other  people  beard  more.  Q.  How  many 
did  you  hear?  A.  I  heard  one.  *  *  *  Q. 
Those  boys  weren't  right  op  against  the  cross- 
ing? A.  They  were  right  near.  Q.  Ont  near 
the  crosedng  in  the  public  road  ?  A.  About  10  or 
15  feet  from  the  train.  •  •  •  Q.  Now,  if 
you  bad  passed  the  crossing  more  than  25  or  BO 
feet,  why  did  you  fire  at  them?   A.  Because 

they  said,  'Let's  get  the  son  of  a  b  and  kill 

him.'  Q.  With  the  rumbling  of  a  train  of  55  or 
60  cars,  and  after  yon  had  passed  the  crossing, 
voo  say  you  heard  somebody  in  the  crowd  hol- 
ler, and  that  is  why  you  shot?    A.  Yes,  sir. 

*  *  *  I  didn't  Imow  if  they  were  going  to 
get  on  the  train  and  pull  me  off  the  train. 

*  *  .  *  Q.  And,  according  to  your  testimcmy, 
you  shot  up  in  the  air,  and  yon  don't  b^eve 
you  hit  the  boy?    A.  I  don^t  believe  I  <Ud. 

*  •   •   I  wiU  swear  I  didn't  kill  the  boy, 

*  *  *  Q.  Now,  did  you  think  your  life  was 
In  danger  at  the  time  you  fired  that  shot? 

*  •  •  A.  Yes :  I  tbougbt  my  life  was  in  dan- 
ger ;  sure ;  that's  why  I  fired.  •  •  •  Q,  Yoo 
were  being  taken  away  from  the  danger,  from 
tbe  crowd,  all  the  time?  A.  They  could  have 
got  on  the  train,  though,  *  *  *  im  tbe  box 
cars.  *  *  *  No;  I  made  a  shot  just  merely 
to  stop  th«n  from  ellmbiuK  at  me  or  getting  on 
tbe  train.  •  •  •  Q.  Yon  say  the  hoboca 
couldn't  have  gotten  off  tbe  train?  You  testified 
to  that  a  tew  minntas  ago.  A.  Unless  tbey 
wanted  to  break  their  necks  by  jumping  off.  Q. 
That's  tbe  only  way  they  could  have  gotten  off, 
by  jumping  and  breaking  their  neclos?  A. 
Breaking  their  necks  or  their  legs.  *  *  *  Q. 
Did  the  company  approve  of  your  shooting  Into 
a  public  highway?  A-  I  dont  think  they  ap- 
prove of  my  shooting  into  a  public  highway,  but 
they  approved  of  me  shooting  to  scare  oeoide 
away.  Q.  They  thought  you  were  justined  in 
doing  that?  A.  They  thought  I  was  justified 
In  shooting  to  protect  my  life ;  yesL  Q.  Yon  are 
still  working  mr  the  comrany?  A.  xm.  Q,  In 
the  same  eiwaelty?  A.  Yes,  sir.** 

There  was  one  witness  called  for  the  d» 
f  ease  who  teitifled  that  he  htt|id.  or  tluragbl 
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be  beard,  two  shots,  neitber  ct  wblch  be 
was  able  to  locate,  and  he  then  admitted  that 
me  of  thoD  ml^t  bare  been  an  eidio  of  tbe 
otber.  Tbe  testlmoay  of  the  other  wltnees- 
es.  Including  that  of  Frllonx,  leaTes  no  doabt 
that  there  was  bnt  one  shot  flred,  that  It  was 
fired  by  Frtloux,  and  that  it  killed  the  boy* 
Beh^  asked  bow  It  happened  that  the  cy- 
press knot  was  the  only  mis^e  that  he  pre- 
served, Frllonx  replied  that  the  brltdu  and 
half  brl<^  by  which  he  and  the  hoboes  were 
stTDCk  passed  on  over  the  car  after  they  had 
performed  that  fnnctiou.  He  does  not  rec- 
oncile his  statement,  that  they  would  have 
bxokoi  their  nechs  or  legs  If  they  had  at- 
tempted to  get  off,  with  his  testimony  to  the 
effect  that  be  feared  that  the  boys  would  get 
on  the  train  and  another  witness  called  by 
defoidant  testifies  that,  in  view  of  the  dark- 
ness and  the  aurronndlng  conditions,  tbe  one 
attwnpt  would  have  been  about  as  dangerous 
OS  tbe  other.  Upcm  his  arrival  at  Avondale 
witness  ezhibtted  the  lump  on  his  head  and 
fbe  eypiUBB  knot  to  several  persons,  bat  does 
not  appear  to  have  complained  that  he  had 
been  sttudc  by  any  other  missile.  Tbe  cot- 
oaer  testifies  omcemlng  tbe  injury  as  tcA- 
lows: 

"There  was  some  evidence  of  a  little  bicker 
over  his  eye  or  hia  forehead,  X  think ;  I  don  t 
remember  which  eye  it  was;  might  say  just  a 
slight  bruise,  a  little  hickey;  *  *  *  just  an 
elevation  of  the  cutaneous  part  Q.  A  swell- 
ing? A.  Yes,  sir.  Q.  Was  not  his  eye  blood- 
shot at  that  time?    A.  Not  at  that  time." 

Another  witness  compared  the  lump  to  a 
pigeon's  egg;  another  to  a  hen's  egg;  an- 
other went  so  far  as  to  say,  in  answer  to  a 
leading  Question,  that  It  was  as  large  as  bis 
fist.  There  is  some  testimony  to  the  effect 
that  one  of  the  hoboes,  perhaps  two  of  them, 
exhibited  red  spots  or  bruises,  but  no  sug- 
gestion tbat  either  Frllonx  or  the  hoboes 
made  any  attempt  to  escape  the  missiles 
flattening  themselves  on  the  cross-ties,  though 
tbey  were  .elevated  eight  or  nine  feet  above 
tbe  boys,  who  were  on  the  ground  and  near 
the  tra<^.  Several  of  plaintiffs*  witnesses 
testified  tliat  E^loux  bad  been  carried  as 
much  as  .70  feet  beyond  the  crossing, 
and,  of  course,  was  still  moving  away  from 
tbs  boys,  when  he  flred  tbe  shot  Of  the 
whole  number  of  boys  shown  to  have  been  In 
tbe  crowd,  ,  at  least  five  were  not  called  by 
plalntlfls,  and,  whilst  It  may  be  tbat  those 
who  were  called  did  not  participate  in  tbe 
"hollering"  and  bat^  possible  that,  by  rea- 
aon  of  the  darkness,  some  of  them  did  not 
see  the  throwing,  we  are  satisfied  that  "hol- 
lering" was  done  and  missiles  thrown  by 
some  of  the  party,  though  tbe  throwers  may 
have  been  those  who  were  not  called  as  wit- 
nesses. We  are  equally  satisfied  tbat  Frl- 
lonx was  subjected  to  no  such  danger  as  jus- 
tlfled  bis  firing,  as  he  did,  into  tbe  crowd, 
and  we  are  unable  to  believe  that  he  really 
apprehended  tbat  tbe  boys  would  get  on  the 
train  and  attack  Mm,  which  he  says  was  the 
danger  tbat  he  feared  and  which  Induced 
blm  to  fire.  It  does  not  appear  that  any  ot 


tbe  boys  knew  blm,  and  it  is  evident,  from 
the  whole  testimony,  tbat  they  believed  tbe 
persons  on  the  car  to  be  merely  hoboes.  It 
Is  shown  that  the  boys  were  in  tbe  habit  of 
congregating  In  the  ev^ngs  and  playing  up- 
on a  "green"  which  happens  to  be  opposite 
a  barroom,  and  tbe  fact  tbat  th^  mention 
the  vldnlty  of  tbe  barroom  as  their  rendez- 
vous is  placed  to  their  discredit  as  though 
they  met  ta  the  barroom,  or  chose  tbe 
"green"  because  of  its  proximity  to  it  It  Is 
also  placed  to  their  discredit  tbat  tbey  re- 
fer to  thems^ves  as  "the  gang,"  but  boys  of 
all  classes  do  the  same  thing,  even  tboAe  of 
a  larger  growth  and  better  <9portunltie8. 
TbBTB  Is  no  doubt  that  tbey  did  at  times 
get  into  mischief.  Tbey  lived  along  tbe 
ri^ts  of  way  of  two  railroad  companies, 
and  they  jumped  on  and  off  the  passing 
trains.  Defendant's  counsel  proposed  to 
show,  as  they  stated,  in  cross-examining  one 
of  the  boys,  that  they  bad  on  previous  occa- 
sions pelted  defendant's  trains  with  missiles, 
and  tbat  ca  Novanber  14,  1014,  Frank  Vln- 
eeat  threw  a  rode  or  <dlnker  throng  the 
window  of  the  caboose  of  a  train,  knocking 
tbe  hat  the  head  of  the  ocmdnctw.  The 
court  sustained  an  objection  to  the  question 
<Hi  the  groond  tbat  the  throwing  was  al- 
leged to  have  occurred  six  months  before  the 
kllllDff  of  Vincoit,  and  was  irrtievant  to  tbe 
issues  <m  trial.  It  was  shown  that  Vincent 
and  several  others  had  been  charged  also  in 
November,  1814,  with  throwing  rocks  and 
brldEs  and  breaking  the  windows  of  the  Tex- 
as ft  Pacific  dcitot  at  Harvey  •  that  tb^  ad- 
mitted tbelr  guilt,  and  were  discharged  with 
a  severe  reprimand  and  vgoa  their  promise 
that  tbey  would  do  better  In  the  future.  The 
Justice  of  peace  called  as  a  witness  tax  de- 
fendant and  asked  whether  he  knew  ttie  gea- 
eral  reputation  of  youi^  Vlnccmt  replied  tbat 
be  knew  bis  paroits  to  be  nice  people,  but 
knew  nothing  about  him  save  from  tbe 
charge  thus  above  mentioned.  There  are, 
however,  a  number  of  witnesses  who  testify 
that  be  was  a  boy  of  unusually  good  char- 
acter. Thus  Miss  Banley,  principal  of  tbe 
ilarrero  Qrammar  Scboolr  says: 

That  he  was  in  the  seventh  grade,  and  that 
he  was  a  "very  good  boy ;  nothing  to  say  against 
him;  an  excellent  student;  one  of  tbe  best 
helps  that  a  school-teacher  could  have  in  the 
school  building,  fie  did  not  only  his  duty  in 
the  school,  but  he  did  his  work  outside.**  jMad 
known  him]  "from  September  until  his  death. 
He  had  just  left  school  one  week  before  his 
death :  left  school  to  go  to  work." 

Opinion. 

We  have  found  that  plaintiffs'  minor  son 
was  shot  to  death  on  a  public  highway  by 
one  of  defendant's  employes  whilst  the  lat- 
ter was  engaged  in  the  discbarge  of  the  func- 
tions for  which  he  was  employed,  and,  ac- 
cording to  bis  uncontradicted  testimony,  his 
act  baa  been  approved  by  bis  superior  offi- 
cers, upon  his  representatitm  that  he  shot  la 
the  air  for  the  purpose  of  scaring  away  per* 

sous  who  were  assaulting  lilm  and'  tbreatea^l^ 
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ing  him  wltb  death  or  great  bodily  harm. 
As  part  of  the  defense  an  effort  was  made  to 
show  that  at  Tarions  times  prior  to  the  kill- 
ing the  boy,  or  other  tKffB  with  whom  he  as- 
sociated, luid  thrown  missiles  at  defendant's 
trains,  though  it  Is  not  snggested  that  any 
one  bad  ever  been  Injured  in  that  way,  and 
that  th^  had  committed  other  mtschleTons 
acts.  The  trial  court  ruled  that  the  testi- 
mony offered  was  Irrelevant,  and  It  was,  gen- 
erally speaking,  excluded,  but  in  the  cross- 
examination  of  one  of  the  boys  defendant's 
counsel  elicited  testimony  to  the  effect  that 
the  witness  had  never  seen  the  deceased  boy 
throw  any  such  mlssllea.  C(mceding,  however 
(for  the  purposes  of  the  argument),  that  he 
or  his  friends  had  devoted  years  to  that  oc- 
cupation, neither  defendant  nor  Its  employd 
bad  the  right  thereafter  to  take  bis  life  on 
that  accounL  The  ruling  of  the  trial  Judge 
In  excluding  the  proffered  testimony  was 
therefore,  correct 

We  have  found  that  the  decedent  and  bla 
assodates  had  assembled  on  a  public  road, 
across  which  there  passed  at  the  rate  of.  say, 
9  miles  an  hour,  a  train  carrying  the  person 
who  did  the  shooting,  with  three  "hobo"  pris- 
oners In  his  custody,  and  that  they  were  seat- 
ed upon  cross-ties,  constituting  the  load  of 
a  gondola,  and  were  thus  elevated  8  or  9 
feet  above  the  ground  upon  which  the  boys 
were  assembled,  that  there  was  some  "hol- 
lering" by  the  boys,  and  that  some  of  them 
threw  missiles  at  the  party  on  the  car,  all 
of  whom  they  supposed  were  hoboes.  De- 
fendant's employ^  testifies  that  they  (refer- 
ring to  the  boys)  said,  "Let's  get  the  aoa  of 
a  bitch  and  kill  him,**  or  words  to  that  ef- 
fect, and  (to  quote  bis  language),  "I  did 
not  know  if  th«y  were  going  to  get  on  the 
train  and  poll  me  off  the  train";  and  he 
says  that  be  then,  having  passed  the  boys, 
according  to  his  testimony,  by  25  or  60  feet, 
and,  according  to  other  witnesses,  70  feet, 
and  still  moving  away  la  bis  elevated  posi- 
tion, fired  up  in  the  air.  In  order  to  scare 
the  boys,  but  with  no  intention  of  hitting 
any  one.  No  witness  corroborates  the  testi- 
mony so  glToi  as  to  what  was  said  by  the 
boys,  and  neither  the-  witness  who  gave  that 
testimony  nor  any  other  testifies  that  the  boy 
who  was  killed  had  said  or  had  thrown  any- 
thing, and  the  fact  that  he  was  standing  on 
the  ground  eight  or  nine  feet  below  the  per- 
son who  did  the  shooting,  and  was  shot  In 
the  region  of  the  epigastrium,  Is  conduslve 
evldmca  that  the  shot  was  not  fired  up  in 
the  air.  It  is  true  that  d^endant's  counsel, 
in  some  of  their  questions,  suggested  the 
Idea  that  the  bullet,  fired  up  in  the  air,  may 
have  been  deflected  by  a  tree,  but,  from  our 
understanding  of  the  rtiative  positions  of  the 
boy  and  the  one  or  two  trees  that  are  ahown 
upon  a  pbotograidi  offered  in  evldoice,  it 
would  have  been  necessary  for  It  to  have 
been  deflected  downward  and  backward  and 
then  ftnirard,  In  order  to  have  passed,  as  it 
did«  through  the  boy  from  front  to  rear.  On 


the  other  hand,  the  course  taken  by  the  bul* 
let  through  the  boy's  body  was  the  natural 
course  for  it  to  have  taken  U  fired  directly 
at  the  boy  from  the  position  occupied  by 
the  parson  who  did  the  firing.  The  evidence 
utterly  falls  to  satisfy  us  that  there  was  any 
necessity  for  the  firing  of  the  pistol,  or  that 
Frilonx,  who  fired  it,  had  any  reasonable  or 
probable  cause  for  believing,  when  be  fired, 
that  be  was  In  any  serious  danger  of  life  or 
limb,  nte  car  upon  which  he  was  traveling 
had  passed  the  boys,  as  he  admits,  and  was 
still  moving,  and  he  does  not  pretoid  that 
he  apprehended  any  further  danger  from  the 
missiles  (which  he  might  easily  have  avoided 
by  flattening  himself  upon  the  cross-ties). 
He  says  that  be  "dldnt  know  If  they  were 
going  to  get  <m  the  train"  and  take  him  off. 
He  does  not  say  that  he  observed  any  In- 
dication that  they  bo  intended ;  and  he  doea 
say  that  the  hoboes  whom  he  had  In  charge 
could  not  have  gotten  off  without  breaking 
their  necks  or  their  legs,  to  whldi  another  of 
defendant's  witnesses,  who  has  been  in  the 
railroad  service  for  many  years,  adds  the 
following  testimony  (on  cross-examinati(m): 
"Q.  Tlien  Isn't  it,  as  a  matter  of  fact,  easier 
to  get  off  a  train  than  it  Is  to  get  on?  A.  Yes, 
sir.  Q.  And  isn't  it  a  fact  that  in  the  darkness 
of  the  night  it  Is  much  more  difficult  to  catch 
the  handholds  tiian  It  is  in  daylight}  A.  Yes; 
certainly." 

If  we  assume  that,  when  Frilonx  says  he 
fired  up  in  the  air,  with  no  IntentloD  of  hit- 
ting any  one,  he  is  testifying  to  what  he  In* 
t«ided  to  do,  and  what  he  believes  he  did, 
the  case  la  improved  from  a  moral  point  of 
view,  but  la  little  or  no  better  in  its  legal 
aspect ;  for  he  testifies  that  he  has  been  ac- 
customed to  the  use  of  firearms  all  ot  his 
life,  and  is  a  good  shot,  and  his  failure  to 
miss  (when  firing  with  the  intention  to  miss) 
a  crowd  of  human  beings  standing  within 
25  or  GO  or  70  feet,  with  nothing  interven- 
ing, would  be  an  exhibition  of  the  gronett 
conceivable  negligence. 

[1  ]  That  defendant  is  liable  for  saCb  dam- 
ages as  plaintlffB  are  entitled  to  recover  we 
think  there  Is  no  doubt  The  master  is  liable 
In  damages  for  any  negligent  or  wanton  act 
of  his  servant  whereby  another  sustains  in- 
jury in  his  mind,  body,  or  estate,  and  that  is 
committed  In  connection  with  or  furtherance 
of  the  purposes  of  his  employmoit  Gann 
V.  Great  Sa  liumber  Ca,  131  Ia.  400.  58 
South.  880.  Moreover.  In  this  case,  knowing 
what  its  servant  bad  done,  and  that  his  act 
had  resulted  In  the  taking  of  a  human  life^ 
the  master  ratified  and  approved  that  act 

[2,  3]  The  question  then  Is  as  to  the  qoan- 
turn  of  damages.  The  boy  became  nnom^ 
scions  almost  Immediately  after  he  was  shot, 
by  reason  of  the  great  loss  ot  blood  oonae- 
quent,  as  one  of  the  ^lysldans  thought,  upon 
the  severance  of  a  lai^  artery,  and  we  find 
nothing  upon  which  to  predicate  tiie  bdlef 
that  he  experienced  any  sofferlns  that  it 
woold  be  possible  for  m  to  aivredate  or 
meumi*  In  aoiur-  ^  1>  not  >howa  to  have 
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cmtriboted  anytblD«  to  the  support  of  his 
iMients,  and  we  bsTe  no  assorance  tliat  be 
vonld  ever  have  l)een  able  to  do  so. 

In  so  tax,  Ourefore,  as  plalntlfflB'  dalm  tor 
actual  and  compesuntory  damages  is  con- 
cerned, it  Is  of  the  diaracter  thus  deseribed 
<ii  tlie  opinion  In  Bonrg  t.  Brownell-Drews 
Lnmber-Co^  120  La.  1027.  45  Sonth.  970.  124 
Am.  St  R^.  448,  in  which  the  question  ot 
the  right  to  recover  damages  for  Injury  to 
fedings,  loss  of  society,  eta,  is  fully  discuss- 
ed, to  wit: 

*'Plaintiff8  ri^ht  of  recovery  ^erefor  rests  up- 
on the  propositioD  that  he  is  Borrowing,  and  wfil 
■orrow,  for  the  untimely  death  of  his  son,  and 
fbr  the  deprivation  of  his  son's  society  and  filial 
affection,  and,  exerctslnf  the  discretion  vested  In 
the  courts  In  such  cases,  we  fix  tiie  amount  to 
which  he  is  entitled  at  ^000." 

In  Ui8  ease  thus  cited  the  finUier  alooe 
BUM,  In  the  exeidse  of  the  right  of  action 
omferred  npoo  bim,  and  daimed  nothing  by 
virtue  of  the  right  inherited  from  hia  boo, 
•who  was  killed  testantly,  and  nottilng  by 
way  of  punitory  damages. 

In  the  instant  case,  botti  parents  ax*  aning, 
and  they  claim  punitory  In  addition  to  com- 
pensatory damages. 

**  'Pnnitive  damage^*  Mndietive  damages,'  and 
'exemplary  damages,'  '*  say  some  of  the  aothori- 
ties,  "are  in  legal  contemplation,  synonymous 
terms.  The  kind  of  wrongs  to  which  exemplary 
damages  are  applicable  are  those  which,  l>eBides 
the  violation  of  a  right,  or  the  actual  damages 
sustained,  import  insult,  fraud,  of  oppression, 
and  are  not  merely  Injuries,  but  injuries  infiicted 
in  a  spirit  of  wanton  disregard.  On  the  point 
of  exemplary  or  vindictive  damages,  there  has 
been  some  duKmsslon  between  law  writers,  some 
contending  that  punitive  damages  are  intended ' 
as  a  personal  puniabmeut  to  the  <tfteider ;  oth- 
ers that  the  <wject  should  rather  be  a  lesson  to 
the  public.  Toe  better  doctrine  seeme  to  be 
that  tb^  are  usually  given  as  a  puoiehment 
to  the  offender,  for  the  benefit  of  the  communis, 
end  a  restraint  to  the  transgressor.  Such  dam- 
ages are  only  ^ven  In  cases  where  malice,  fraud, 
or  gross  negligence  eater  into  the  cause  of  ac- 
tion ;  and,  in  order  to  warrant  their  recovery, 
there  must  enter  Into  the  injury  some  element  of 
aggravation,  some  coloring  of  insult  or  malice 
that  will  take  the  case  out  of  the  ordinary  rtde 
of  conipen8ad<m."  SI  Gyc.  106. 

Whan,  howerer,  we  contfder  that  "pnni- 
tlTe**  damages,  thus  said  to  be  given  tor  the 
benefit  of  the  oommnnity,  are  not  given  to 
the  coDunnnity,  bnt  are  awarded  to  the  in- 
dividnal  who  sues  for  them  and  shows  some 
loss  or  Injnry  reenltlng  frran  the  fault  of  an- 
other, it  becmnes  evident  that  the  award 
must  be  so  made  because  the  particular  in- 
dividual discloses  a  relation  to  the  cause  of 
actiim  which  entitles  Idm,  rather  than  some 
other  member  of  the  community,  or  the  com- 
munity Itself,  to  recover  it  The  loss  of  In- 
Jury  resulting  from  fraud,  bisnlt,  or  lOander 
may  be  difficult  or  impossible  to  prove,  and, 
thougii  the  law  may  provide  for  the  protec- 
tion of  the  community  In  such  cases  by 
means  of  criminal  proBecntl(ais,'the  principal 
sufferer  Is  the  persm  who  Is  defrauded.  In- 
sulted, or  slandered,  and  the  dvil  acttom  for 
the  recovery  of  the  damages  that  he  can 
prove  may  be  inadequate  tos  his  relitf ;  and 
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BO  the  cmmnon  law  recognlns  punitive  dam* 
ages  to  be  awarded,  it  is  said,  for  the  hm^t 
of  the  conmiunity  (already  provided  with  a 
remedy),  birt  which  are  i^ven  to  the  princi- 
pal gnflarer,  on  his  petition  for  relief.  For 
tlie  loss  of  aflFectloii  and  society  and  the  In- 
Jury  to  her  feeUi^Es  which  the  tort-feasor  in- 
flicts upon  the  mother  by  the  killing  wan- 
tonly or  negligently  of  her  son  tlie  common 
law  seems,  as  also  did  this  coart  st  one  time, 
to  have  finmd  no  action  in  damages,  and  pu- 
nitive damages  have  not  nnfreqnently  been 
awarded  in  addition  to  the  damages  allowed 
for  pecuniary  losses  shown  to  have  been  sa»> 
tained,  or  perhaps  mor^  frequeatly  exagger- 
ated damages,  as  for  pecuniary  losses,  with 
bnt  little  in  tlie  way  of  proof  to  sustala  the 
Jndgments.  Under  oar  law  and  present  wall- 
settled  Jurlsprudeuce  parents  have  an  action 
for  the  recovery  of  compensatory  damages 
against  tliose  by  whose  fault  they  lose  tlieir 
children,  flor  the  loss  ttf  the  aflaction  ahd  so- 
dety  which  they  mi^t  otherwise  enjoy,  and 
tor  the  grief  with  which  ttey  are  thereby 
stricken,  and  the  difficulty  with  regard  to  the 
proai  in  aaxSx  cases  Is  solved  by  a  spedflc 
provisiott  of  the  law  to  the  effect  that  "much 
discretion  must  be  left  to  the  judge  or  jury." 
On  the  other  hand,  tliere  is  no  provitfon 
whldi  authorizes  an  individual  tffliiglng  an 
action  for  damages  to  combine  therewith  a 
criminal  prosecution  fw  the  punishment  of 
the  defendant  in  the  Interest  of  the  commu- 
nity, and  there  Is  but  UtUe  in  our  jurispru- 
dence which  sustains  the  view  that  su<A  a 
comMnatlon  is  iMrmissIble ;  nor  Is  there  any 
good  reason  why  there  should  be ;  for,  If  the 
law  makes  adeciuate  provision,  In  the  way 
of  a  dvll  action,  for  the  indemnification  of 
one  who  has  been  Injured  through  the  fault 
of  another,  and  adequate  provi8l<Hi,  in  the 
way  of  a  criminal  prosecution,  for  the  protec- 
tion of  the  community,  there  can  be  no  rea- 
son why  relief  should  not  be  sought  In  eadi 
case  in  the  manner  thus  provided.  The  law 
to  which  we  refer  Is  found  In  C.  G.  art  2315 
(as  re-enacted  in  Act  No.  120  of  1008),  and 
article  1934,  and  (so  far  as  here  applicable) 
reads  as  follows: 

"Art  2315.  Every  act  whatever  of  man  that 
causes  damage  to  another,  obliges  bIm  by  whose 
fault  it  happened  to  repair  it ;  the  right  of  this 
action  shall  survive  in  case  of  death  in  favor 
of  the  children  or  widow  of  the  deceased  or  ^- 
ther  of  them,  and  in  d^ult  of  these  in  favor  of 
the  surviving  father  and  mother  or  tither  of 
them.  •  •  • 

"Art  2316.  Every  person  Is  remonslble  for  the 
damage  he  occasions,  not  merely  by  his  act,  but 
by  his  negligence,  his  Imprudence,  or  his  want 
m  sUlL 

"Art  2817.  We  sre  responsible,  not  only  tor 
the  data  age  occasioned  by  our  own  act  but  for 
that  which  la  caused  by  the  act  of  persons  for 
whom  we  are  answerabto,  or  of  the  tiling  which 
we  have  In  our  custody,  fnds,  however,  is  to 
be  understood  with  the  following  modifica- 
tions. •  •  • 

"Art2S20.  Masters  snd  employers  are  an- 
swerable for  the  damage  ooeasioned  by  their 
aervsnte  and  overseers,  In  the  exercdse  of  the 
fanetions  In  whleh  thiy  are  employed^ 
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The  remainder  of  this  article  Is  omitted,  u 

ellmlDated  by  constmctiim. 

"Art  1934.  Where  the  object  of  tb«  contract 
ts  anything  bnt  the  payment  of  money,  the  dam* 

SeB  due  *  *  *  for  Its  breach  are  the  amount 
the  loBS  he  has  sustained,  and  the  profit  of 
which  he  has  been  deprived,  under  the  follow- 
ing exceptions  and  modifications: 

"1.  Where  the  debtor  has  been  guiltr  of  no 
fraud  or  bad  faith,  he  is  liable  only  for  such 
damages  as  were  contemplated,  or  may  reason- 
ably be  supposed  to  have  entered  into  the  con- 
templation of  the  parties  at  the  time  of  the  con- 
tract. •  •  • 

"2.  When  the  inezecution  of  the  contract  has 
proceeded  from  fraud  or  bad  faith,  the  debtor 
flhaU  not  only  be  liable  to  such  damages  as  were, 
or  might  have  been  foreseen  at  the  time  of 
making  the  contract,  but  also  to  such  as  are 
the  immediate  and  direct  consequence  of  the 
breach  of  that  contract ;  but  mm  when  than  is 
fraud,  the  damages  oannot  ecteeed  thie. 

"8.  Although  the  general  rale  Is,  that  damages 
are  the  amount  of  the  loss  the  creditor  has  sus- 
tained, or  of  the  gain  of  which  he  has  been  de- 
prived, yet  there  are  cases  in  which  damages 
may  be  assessed  without  calculating  s1t<%eth- 
er  on  the  pecuniary  loss,  or  the  privation  of 
pecuniary  gain  to  tbt  party.  Where  the  con- 
tract has  for  its  object  the  Ratification  of  some 
intellectual  enjoyment,  whether  in  religion,  mo- 
rali^  or  taste,  or  some  convenience  or  other 
gratification,  although  these  are  not  appreciat- 
ed in  money  by  the  parties,  yet  damages  are 
due  for  their  breach ;  a  contract  for  a  religious 
or  charitable  foundation,  a  promise  of  mar- 
riage, or  an  engagement  for  a  work  of  some  of 
the  fine  arts  are  objects  and  examples  of -this 
rule. 

"In  the  assessment  of  damages  under  this  rule, 
as  wett  ae  in  oases  of  offeMea,  qua^  offenaee, 
and  quasi  contracts,  such  discretion  must  be 
left  to  the  judge  or  jutr,  while  in  other  cases 
they  have  none,  but  are  bound  to  give  such  dam- 
ages *  *  *  as  will  fuUy  Indemnl^  the  cred- 
itor whenever  the  contract  has  been  broken  by 
the  fault,  negligence,  fraud  or  bad  faith  of  the 
debtor."    (Italica  by  the  writer.) 

It  win  be  observed  th&t  arilcle  2815  pro- 
vides ttaat  a  person  tbroagb  whose  foolt 
damage  1b  caused  diall  'iiepalr  It,**  and  that 
there  Is  no  saggestlon  of  any  other  penalty 
to  be  Imposed  upon  him ;  that  article  1834,  S 
2,  after  provMing  for  the  actual  damages  to 
be  recovered  for  the  InezecaUon  of  a  CMi- 
tract  In  fraud  or  bad  faith,  declare,  "bat, 
even  when  there  la  fraud,  the  damages  can- 
not exceed  this" ;  and  thatparagrai^Sof  the 
same  article  deals,  not  with  any  penalty  to  be 
exacted  for  the  benefit  tO.  the  community,  but 
with  damages  which  becmne  "due"  to  a  party 
to  a  omtnct  by  reason  of  his  being  denied 
some  gratlflcation  to  wfalcli  the  ccmtract  en- 
titled him,  or  because  of  some  offense  or 
quasi  offense  committed  to  his  prejudice, 
which  damagea  this  court  has  held  time  and 
again  to  be  compoisatory,  and  not  punitive. 
Brown  T.  Crockett,  8  La.  Ann.  34;  Byrne  St 
Go.  T.  Gardner,  88  La.  Ann.  6 ;  Van  Amburg 
V.  Ballroad  Co.,  37  La.  Ann.  650,  SB  Am.  Bep. 
617;  Caqnr  t.  Prosdame,  46  La.  Ann.  38. 
14  Booth.  817;  Wlmblsh  r.  Hamilton,  47 
La.  Ann.  2S4,  16  South.  856;  FItspatrick  t. 
Publishing  GOh  48  La.  Ann.  U16.  20  South. 
173;  Suttdmaker  r.  Ballroad  Co.,  106  La. 
Ill,  30  South.  286 ;  Bourg  v.  BrowneU-J>rewa 
lumber  Co.,  120  La.  1000,  4S  South.  072;  124 


Am.  St  B^  448.  Not  Is  that  doctrine  con- 
fined to  this  jurisdiction.  Judge  Thompson, 
In  his  wtolc  m  "NegHgence."  dtes  many  cas- 
es decided  by  other  courts  In  which  It  Is  sus- 
tained, and  himself  stronaly  supports  It.  say- 
ing, among  other  things: 

"But  damages  on  the  ground  of  Injury  to  the 
feelings  are  not  given  m  these  cases  as  exem- 
plary damages,  but  as  oompmsatory  damages. 
*  *  *"  Thompwn  on  Nsgllgeiicc^  vd.  %  | 
2470. 

"A  general  reading  of  ^la  diapter  will  make 
it  clear  beyond  all  question  that  damages  are 
constantly  awarded  for  the  cause  of  outrage.  In- 
dignity, and  humiliation  visited  upon  a  paMen* 
ger  by  expelling  him  from  a  vehicle  of  the  car- 
rier, although  without  violence,  and  although  no 
substantial  losses  are  subsequently  entailed  up- 
on him  as  a  proximate  consequence  of  the  ex- 

Eolsion.  If  this  were  not  the  rale,  there  would 
6  no  right  to  recover  damages  for  insulting 
language,  or  for  expelling  a  patenter  In  a 
rude  and  boisterous  manner,  or  for  subjectlDg  a 
passenger  to  the  nuisance  of  riding  in  a  coach 
with  drunken  ii^iasengera.  *  •  *  Damages 
given  on  the  footing  of  humiliation,  mortifica- 
tion, mental  suffering,  eta,  are  compensatory, 
and  not  exemplary,  damages."  Id.  p.  328& 

In  Caspar  v.  Proadame,  46  La.  Ann.  86»  14 
South.  817,  it  appeared  that  defendant  charg- 
ed plaintiff  with  having  robbed  him,  called 
him  a  thief,  etc.  and  plaintiff  tumight  the 
suit  for  damages.  It  Is  said  in  the  opinion: 

"The  plaintiff  claims  damages  for  injury  to 
bis  feelings  and  for  the  humikation  to  which  ht 
has  been  subjected.  No  claim  la  made  tx  In- 
jury to  his  character  or  reputation." 

And  It  was  held  that  he  was  entitled  to  re- 
cover, add  that,  under  C.  C  art  1934.  much 
discretion  was  left  the  judge  In  the  assess- 
ment of  the  damages. 

Counsel  who  have  team,  time  to  time  ap- 
peared before  this  court,  proceeding,  appar- 
ently,  uiran  the  theory  that,  where  no  dam- 
ages are  susceptible  of  assessment  by  direct 
testimony,  no  actual  or  compensatory  dam- 
ages could  be  recovered,  have  prayed  fbr 
punitive  damages  as  the  supposed  and  sole 
alternative,  and,  as  the  court  in  some  In- 
stances has  held  that  such  damages  might  be 
awarded,  and  In  others  has  awarded  damages 
without  designating  their  dbaracter.  some 
confusion  has  arlaoi,  so  that  In  the  later  cas- 
es the  right  under  our  system  to  award  such 
damages  is  not  unfrequently  referred  to  In 
the  subjunctive.  Thus,  In  Butherford  v. 
Railroad  Co.,  41  La.  Ann.  794,  6  South.  644, 
It  was  said: 

"mie  qnesticni  «t  the  appUcabili^  eH  the  doe- 
trine  of  exemplary  damages  partakmg  of  Uie  na- 
ture of  punlphment  to  our  system  of  laws  has 
been  the  subject  of  many  conflicting  opinions  in 
our  own  Jurisprudence.  And,  while  the  doc- 
trine, as  appUed  to  acts  of  willful  and  malidou* 
torts  on  the  part  of  natural  peismiB  Is  universal- 
ly recognized  In  common-law  jurisprudaice,  It 
has  not  received  nnanlmoua  sanction  in  courts 
of  that  system  In  its  application  to  suits  in 
damages  against  oorporatlons,  and  particularly 
OS  to  railroad  companies  and  other  common  car- 
riers. The  question  is  discussed  at  lenirth  and 
with  ability  by  the  district  Judge  in  this  case, 
and  It  presents  a  subject  to.  attractive  study. 
Our  own  Jurisprudence  is  not  yet  de&iitely  set- 
tled on  the  question,  and  It  is.  perhaps,  desuable 
that  it  should  be.  out  under  ou  aivredatkm 
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«(  the  present  caae  we  oondode  Ifaat  die  t» 
cuion  Au  not  yet  aiiam.** 

In  McFee  r.  Railroad  Co.,  42  La.  Ann. 
797,  7  South.  722.  it  la  said: 

"If  snch  damsges  are  allowable  aa  each  at 
an  onder  oar  Hysteni,  they  are  allowable  ooly 
wben  an  element  of  malice  or  evil  intent,  or  op- 
pression enters  into  and  forms  part  of  the  act." 

See,  also,  Graham  t.  Street  R.  Co..  47  La. 
Add.  1656.  IS  South.  707,  49  Am.  St  B^.  436; 
Patterson  N.  O.  &  C.  light  &  Power  Co., 
110  La.  797,  84  South.  782. 

The  earliest  case  to  which  our  attentl<m 
bas  been  attracted,  and  which  la  sometimes 
dted  as  authority  for  the  Infliction  of  punl- 
tlre  damages,  Is  that  of  Carlln  v.  Stewart  2 
La.  76,  In  which  plaintiff  was  awarded  $1,000 
for  having  been  called  a  perjured  villain. 
His  coonsti  appear  to  have  r^arded  the 
award  as  one  for  punitlTe  damages,  and  de- 
fendant's counsel  argued  that,  as  no  special 
damages  were  proved,  none  could  be  recover- 
ed. Martin,  J.,  as  the  organ  of  the  court, 
said  that  It  ai>peared  that  plaintiff  liad  sus- 
tained no  real  injury  hy  the  slander,  bat  in 
afllrmli^  the  Judgment  appealed  from  he  did 
not  intimate  that  Vtie  damages  allowed  were 
Intended  to  be  punitive ;  the  language  used 
by  him  In  that  connection  being  as  follows: 

'*Itt  such  actions  the  jury  or  court  mnst  In 
many  cases  allow  damages  when  no  special  dam- 
age Is  shown.  If  a  profesflional  man  is  mali- 
donsty  and  without  cause  charged  with  being 
absolutely  ignorant  of  the  first  principles  of  the 
sdeoce  he  professes,  he  cannot  administer  pori- 
tlve  or  direct  evidence  of  the  injnry  he  may  have 
loatalned.  He  mast  be  in  manycases  without  any 
ndeqnate  remedy  at  all  If  the  Jary  or  the  court 
may  not  find  a  gnide  In  tbe  dictates  of  their  own 
conscience.  On  tbe  score  of  the  quantum  of 
damages  tbe  Jury  were  the  legitimate  judges,  and 
wo  are  nnable  to  say  they  erred." 

The  caae  therefore  falls  directly  within  the 
provisloiui  of  a  G.  art  1934,  |  8,  to  the  effect 
that: 

In  actions  for  damages  "In  cases  of  offenses 
*  *  *  mach  discretion  must  be  left  to  the 
Judge  or  Jary.** 

In  Keene  t.  Liaardl  et  aL,  8  La.  27.  plain- 
tiff med  tor  damages  for  Injury  to  his  wife 
and  taimself  hg^  reason  of  tbe  otmduct  of  the 
captain  of  one  of  defendant's  vessels  upon 
which  they  were  passengers.  A  Jury  return- 
ed a  verdict  for  $100,  and  plaintiff  appealed. 
It  was  said  by  tlds  court  In  afflnulng  the 
Jndgm«it: 

**It  is  true  Juries  sometimes  venr  properly  give 
what  is  calleid  'smart  mtHoey.'  They  are  f^en 
warranted  In  giving  vindictive  damages  as  a 

Eunishment  inflicted  for  outrageous  conduct; 
at  this  is  only  Jastiflable  in  an  action  against 
the  wrongdoer,  and  not  against  persons  who.  on 
acconnt  of  their  relation  to  the  offender,  are  only 
consequentially  liable  for  his  acts,  as  the  princi- 
pal is  re^onsible  for  the  acts  of  his  factor  or 
agent" 

In  McGary  v.  City  of  Lafayette,  12  Hob, 
668,  and  4  La.  Ann.  440,  It  appeared  that  un- 
der the  direction  of  certain  of  the  dty  offi- 
cers a  portion  of  a  building  belonging  to  the 
plaintiff  was  illegally  demolished,  in  viola- 
tion of  a  [wndlng  Injunction,  and  plaintiff 
brought  the  suit  for  damages,  actual  and  pit 


nitlve,  and  obtained  a  verdict  for  a  large 
amount  On  the  first  appeal  (12  Rob.  668)  It 
was  held  by  this  court 

"that  the  acts  of  tbe  president  and  councO 
having  been  alleged  to  be  willful  and  malicloas, 
plaintiff  cannot  recover  vindictive  damages 
against  the  corporation,  but  only  an  Indemnity 
for  the  loss  actually  sustained." 

And  the  verdict  and  judgment  were  set 
aside  and  the  case  remanded  for  a  new  trial. 
On  the  second  appeal  it  was  found  that  the 
corporation  had  ratified  the  acts  of  its  offi- 
cers, but  that  the  pecuniary  damages  sustain- 
ed by  plaintiff  could  not  have  exceeded  $300 
or  $400,  and  the  court,  quoting  O.  C.  art 
2204,  as  it  then  stood  (now  artlde  231S  as 
amended),  said: 

"Under  that  rule  the  reparation  mast  be  equal 
to  tbe  Injury  InSfcted.  But  an  exceptl(Hi  Is 
made  by  article  1028.  O.  O.  [now  1934],  in  n- 
lation  to  damages  resulting  from  offenses,  qua^ 
offenses,  and  qnasl  contracts.  In  tiiose  caa», 
says  the  Code,  much  discretion  must  be  left  to 
tbe  Judge  or  jury.  *  *  •  This  disposition  of 
law,  while  It  gives  to  the  judge  or  jury  a  dis- 
cretion which  they  have  not  in  other  actions 
of  damages,  clearly  intimates  that  tbe  discretion 
thus  given  Is  not  unlimited.  •  •  ♦  We  ad- 
mit that  the  actual  loss  sustained  la  not  tiu 
measure  of  damages,  and  that  the  jury  bad  a 
right  to  take  into  consideration  the  violent  and 
illegal  proceedings  of  the  officers  of  the  corpora- 
tion. Tbe  facts  of  the  case  would.  In  our  opin- 
ion, have  authorised  a  verdict  for  $1.S00,  and 
we  will  decree  accordingly." 

And  tbe  verdict  of  $S,000  was  reduced  to 
$1,600. 

There  Is,  no  doubt  some  ground  tor  tbe 
contention  that  the  court  Intended  the  differ- 
ence between  the  $300  or  $400  of  proved  dam- 
ages and  the  $1,600  awarded  as  punitive  or 
vindictive  damages,  but  we  remain  uncon- 
vinced that  such  was  the  intenticm,  and  pre- 
fer to  believe  tha(  the  difference  In  question 
vras  intended  to  represent  the  el^ent  of  dam- 
age resulting  from  the  Illegal  and  arrogant 
disregard  for  and  liivaslon  of  plaintiff's 
ri^ts,  since  In  our  cvluion,  article  1934 
cmtemplates  the  assessment  only  of  compoi- 
satory.  and  not  of  punitive,  damages.  Iliat 
question  was  considered  In  ttie  case  of  Black 
V.  GariDlltoii  B.  B.  Co.,  10  Ia.  Ann.  88,  68 
Am.  Dec.  588,  in  whldi  the  plaintiff  sued  for 
damages  resulting  to  himself  br  reason  of 
injuries  sustained  by  his  minor  son  In  a  rail- 
road acddent;  nothing  being  dalmed  for  the 
use  and  benefit  of  the  stm.  Tbe  court,  when 
the  Jud^ent  was  rendered,  consisted  of 
Chief  Justice  Slld^  and  Justices  Toorhles, 
Buchanan,  Ogden,  and  Spoff<H^  Justice 
Spofford  took  no  part  in  the  case.  Tlu  eOe- 
ments  of  loss  and  injury  upon  wfaidi  tiie 
cMm  was  based  were  the  expense  Imposed 
on  glalntiff  for  the  care  of  Us  scm,  his  own 
loss  of  time,  and  the  injury  to  his  feelings. 
In  considerliv  tiie  element  last  mentioned, 
Mr.  Justice  Budianan,  as  the  organ  of  the 
court,  said: 

"The  Jury  seenu  to  have  taken  into  view  thi 
shock  to  the  parental  feelings  and  the  solici- 
tude and  anxiety  of  the  parents  of  the  sufferer, 
which  mnst  be  supposed  to  have  been  the  c(nia»r 
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qnences  of  the  grare  injnriea  and  protracted 
convalescence  of  their  child,  and  which  are  de- 
clared upon  bj  plaintiff  as  elements  of  damage. 
But  we  are  not  disposed  to  admit  the  soundness 
of  a  doctrine  which  would  extend  vindictive  dam- 
agefl  to  a  case  like  the  present.  We  carefully 
note  the  diatinction  between  the  immediate  snf- 
ferer  from  a  railroad  accident  and  the  relative 
of  the  sufferer,  however  near  maj  he  that  rela- 
tion. •  *  *  Bat  we  do  not  understand  the 
object  of  tbe  law  to  be  the  punishment  of  an 
trending  party  for  having  been  the  cause  of  un- 
pleasant emotions  in  the  family  and  acquain- 
tances of  the  party  offended;  and  this  in  the 
form  of  a  pecuniary  compensation  to  tbe  rela- 
tive or  friend  thus  affected." 

And  there  was  Judgment  for  $5,000  In  com- 
p«isatlon  for  what  the  court  concluded  was 
the  actual,  and  would  be  tbe  future,  loss  of 
tbe  plaintiff. 

Mr.  Justice  Ogden  In  a  separate  opinion 
expressed  the  view  that,  uoder  O.  C.  1928 
(now  1934),  It  was  competent  for  tbe  court 
to  allow  vindictive  damages,  and  the  Infer- 
ence would  seem  to  be  that  be  regarded  tbe 
amount  awarded  to  tbe  plaintiff  as  having 
been,  In  part,  so  allowed,  the  prospective  loss 
not  being  susceptible  of  proof,  and  tbe 
amoont  allowed  therefor  constituting  rather 
a  large  proportion  of  tbe  whole. 

The  Chief  Justice  dissented,  and  stated  his 
reasons  so  clearly  and  forcibly  that  we  are 
glad  to  strengthen  this  opinion  by  Incorporat- 
ing herein  the  following  excerpt  therefrom. 
Interpreting  tbe  two  articles  of  oar  Code 
wblcb  are  particularly  Involved  In  this  dis- 
cussion, to  wit: 

"The  civil  actions  for  both  causes  [for  dam- 
ages caused  by  offenses  and  gnasi  offense^l  are 
given  by  the  same  article  of  our  Code.  'Every 
act  whatever  of  man  that  causes  damage  to  an- 
other, obliges  him  by  whose  fault  it  happened  to 
repair  it*  [being  the  whole  of  article  2294,  now 
2315,  as  ft  tfaeo  stood,  fn  1S55,  prior  to  the 
amendment  of  that  year].  This  article,  brief  as 
it  is,  distinctly  designates  the  purpose  and  lim- 
it of  the  action.  It  Is  simply  reparation— a  jnst 
and  adequate  compenaation  to  the  plaintiff  for 
tbe  injury  received  by  htm  from  the  defendant. 
It  suggests  no  Idea  of  revenge  or  punishment. 
In  this  light  it  is  viewed  by  the  Jurists  of 
France,  whose  Code  contains  predsdy  the  same 
provisions.  [And  there  follow  qnotauoni  of  the 
article  of  the  French  Code,  and  trom  Merlin, 
Toullier,  Duranton,  and  Domat,  to  the  effect  that, 
though  the  action  for  damages  may  be  brought 
by  the  sufferer,  the  action  for  the  enforcement 
<a  penalties  belongs  to  the  functionaries  to 
whom  the  law  intrusts  that  duty,  after  which 
the  oi>inion  proceeds:]  My  conclusion  Is  that 
there  is  nothing  in  tbe  provisions  of  our  Code 
or  settled  principles  of  our  law  which  sanctions 
what  are  called  punitory,  vindictive,  or  exem- 
plary damages— in  other  words  damages  which 
blend  together  the  interests  of  society  and  of 
the  aggrieved  individual.  I  think  the  damages 
in  such  actions  should  be  referred  to  the  ex- 
tent of  the  wrong  done  to  the  sufferer.  Where 
a  person  other  than  the  immediate  sufferer  is 
plaintiff,  there  Is  a  further  necessai^  limitation 
already  noticed.  Where  the  immediate  sufferer 
is  plaintiff,  as  he  Is  to  be  indemnified,  every 
circumstance  tending  to  his  injury,  whether  in 
mind,  body,  or  estate,  may  be  taken  into  view ; 
'but  considerations  cannot  be  entertained  which 
do  not  relate  to  the  consequences  of  the  in- 
Jury  to  the  sufferer.  The  true  issue  in  the  ac- 
tion is  the  guilt  of  the  defendant  and  the  damage 
it  did  to  the  plaintiff.  Criminal  punishment  Is 
not  to  be  inflicted  in  a  civO  action. 


"There  may  nn9nestIonably  he  found  to  our 
reports  dicta  which  conntenance  the  idea  of 
punitory,  vindictive,  or  exemplary  damages ;  but 
casual  expressions  ought  not  to  be  relied  upon 
as  deliberate  expositions  of  the  law.  They  were 
probably  suggested  by  expressions  tmni  not  tin- 
frequently  In  the  opinions  of  Engllsb  Jurists 
and  commentators;  and  their  force,  even  as  ex- 
ponents of  the  common  law.  will  he  greatly  im- 
paired in  the  apprehension  of  any  one  who  will 
read  the  very  able  and  learned  review  by  Mr. 
Greenleaf  of  the  English  and  American  cases  in 
the  recent  edition  of  his  treatise  on  the  Law  of 
Evidence.  That  author,  whose  opinion  is  cer* 
tainly  entitled  to  great  deference,  lays  down  the 
rule  in  these  emphatic  words: 

'*  'Damages  are  given  as  a  compensation,  ree- 
(HDpense,  or  satisfaction  to  the  plaintiff  for 
an  injury  actually  received  by  him  from  the 
defendant.  They  should  he  precisely  commen- 
surate wiU)  the  injury,  neither  more  nor  less, 
and  this  whether  it  be  to  his  person  or  estate.* 
In  an  elaborate  note  he  defends  this  proposition, 
and  takes  occasion  to  express  the  opinion  that 
the  rule  of  damages,  as  liinlted  by  the  extent  of 
the  injury  to  the  plaintiff,  was  the  same  as  in 
tbe  Roman  law. 

"There  is  nothing  in  the  article  1928  of  our 
Code  [now  19341  wnich,  rightly  considered,  crat- 
flicts  with  the  above  conclusion.** 

Tbe  learned  Chief  Justice  then  recapitu- 
lates the  provlslpns  of  the  article  mentioned, 
and  quotes  the  last  clause  of  the  paragraph 
3.  and  again  proceeds: 

"Applying  the  rule  noscltur  a  socUs,  and  look- 
ing to  the  context  for  assistance,  the  intention 
of  this  clause  is  easily  appreciated.  The  Code 
in  the  previous  clause  had  treated  of  cases  of 
damage  where  the  feelings  and  taste  are  con- 
cerned; damages  from  th^  nature  not  suscepti- 
ble of  accurate  and  arithmetical  computations, 
yet  for  which  pecuniary  compensation  was  ad- 
missible. 

"Quart  offenses  were  very  properly  arranged 
In  Uie  same  cat^ory,  and  their  compenssQ<m 
submitted  to  tbe  sound  discretfon  of  the  judge 
or  jury,  since  damages  for  mental  anguish,  or 
personal  indignity  or  disgrace,  etc.,  are  incapable 
from  their  nature  of  any  fixed  rule.  But  tbe 
enumeration  of  this  disentioD  by  no  stwans 
volves  the  Idea  that  in  tbe  assessment  of  dam- 
ages the  court  or  jury  can  travel  beyond  the 
inquiry  how  far  the  sufferer  himself  is  affected, 
or  exaggerate  the  amoont  for  the  porpose  to. 
vindicating  offended  public  Justice,  or  ponlsbing 
the  offender  as  an  example  to  otbo^*— citing 
McGary     Oity  of  Lafayette,  4  La.  Ann.  440. 

The  same  court,  during  the  same  month, 
decided  the  case  of  Tarlllat  r.  N.  O.  ft  a  B- 
Co.,  10  La.  Ann.  88,  la  whldi  it  appeared  that 
plaintiff  bad  sustained  an  injury  on  the  same 
road  as  In  the  preceding  case,  and  that  coun- 
sel for  defendant  requested  the  court  to 
charge:  "That  under  such  dicnnutsnces 
the  Jury  cannot  give  damages  with  the  Tlew 
to  punish  tbe  defendant,  •  *  •  but  an 
only  to  consider  and  assess  the  damages  sus- 
tained by  tbe  plainUfC,"  wbidi  request  was 
refused,  and  the  ruling  was  maintained  on 
the  appeal  by  the  majority  of  this  court, 
whldi  held  that  vlndlcUve  damages  were  au- 
thorized by  a.  G  art  1828  (now  1034),  and 
that  It  had  been  so  held  in  BladE*B  Case,  Just 
previously  decided.  Hr.  Justice  Spofford,  who 
had  toot  participated  In  the  dedafoa  of 
Black's  Case,  dissented,  saying  (inter  alia): 

"That  In  an  action  for  a  private  injury  dam- 
ages may  be  given  against  a  railroad  company, 
with  a  view  to  punish  the  i|^]^aj^^^^ake 
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an  example,  li  a  position  to  iriildi  I  cannot 
aaaent" 

And  the  OU^  Justice  concnrred  In  the  dts- 
BoA,  and  referred  to  the  reasons  which  be 
had  assigned  In  the  case  Just  prevlonaly  de- 
cided. 

In  the  ease  of  HIU  t.  N.  (X,  O.  ft  O.  W.  a 
Co.,  11  La.  Ann.  292,  being  also  an  actl<m  In 
damages  for  an  Injury  sustained  on  a  rail- 
road, CSAvt  Justice  Merrick,  who  bad  suc- 
ceeded C9iief  Justice  SUddlf  ^waking  for 
the  court,  said: 

**In  actions  of  this  kind  it  is  not  within  the 
province  of  the  Jury,  although  the  negligence  1b 
clearly  proven,  to  give  vindicdTe  dBmagea,  as 
ia  sometimes  allowed  in  cases  of  willful  or  ma- 
licious injuries.  It  is  true  that  in  estimating  the 
damages,  where  a  case  is  made  out,  the  jury  may 
consider  the  painful  nature  of  the  wound  as 
well  as  the  length  of  time  the  plaintiff  has  been 
kept  from  bis  employment  and  the  permanent 
diaracter  of  the  injury;  but  in  assessing  the 
damages  the  jnry  uonld  give  such  reasonable 
■urn  as  will  really  compensate  the  plalntjif.  and 
no  more." 

If;  however,  we  go  back  to  C.  O.  art.  1934, 
from  which  the  authority  to  Inflict  ylndictlve 
damages  Is  supposed  to  be  derived,  we  find 
that  the  words  "willful  and  malidous"  are 
not  mentioned,  and  tbat  the  authority  refer- 
red to  (such  as  it  Is)  Is  vested,  by  the  last 
clause  ot  paragraph  8  of  that  article,  In  the 
Judge  and  Jnt7,  In  particular  classes  of  cases, 
to  estimate  the  damages,  without  reference 
to  any  question  of  willfulness  or  malice.  In 
fact,  as  to  one  of  the  classes,  the  defhiition 
of  the  term  applied  to  it  absolutely  precludes 
sndi  an  Idea ;  for  by  "quasi  offence"  la  under- 
■tood  an  act  by  which  one  person,  without 
mallciouB  Intention,  but  through  Imprudence, 
causes  damage  to  anotber ;  and  as  to  neither 
of  the  classes  does  the  grant  contain  any 
limitation  upon  the  discretion  vested  in  the 
jodgtt  OK  Jury  In  Qie  matter  of  assessing  dam- 
ages, save  such  as  may  be  found  In  the  com- 
mon understanding  tbat  the  word  as  thus 
used  will  be  taken  to  mean  a  regulated  or 
Judicial  discretion.  As  so  interpreted,  it  may 
be  exercised  by  tbe  trial  Judge,  or  jury,  In 
assessing  damages  for  failure  to  comply  with 
a  contract  to  paint  a  portrait,  or  execute  any 
ottier  work  of  art,  to  establl^  a  charitable 
foundation,  or  to  supply  any  gratification  or 
rajoyment,  whether  of  religion,  morality, 
taste,  or  convenience,  as  well  as  for  an  injury 
resnlting  from  an  offense,  a  quasi  offmse,  or 
a  quasi  contract,  all  without  the  slightest 
reference  to  willfulness,  malice,  or  oppres- 
slon.  On  the  other  hand,  to  confine  the  appli- 
cation of  0.  G.  art  2S15,  to  the  person  upon 
whom  the  physical  injury  is  inflicted  would 
be  to  strike  with  nullity  alt  tbat  part  of  the 
article  which  has  been  added  since  1855,  and 
which  puts  the  persons  therein  i^etdfled  in 
the  place  of  the  original  mattenae.  In  the  event 
of  Us  death,  and  aU»  glTea  than  a  right  of 


action  for  the  damages  sustained  by  ttiem 
by  reason  of  his  death. 

Our  conclusion  therefore  Is  tbat  under  our 
law  as  it  now  stands  the  rlgbt  of  action  for 
the  recovery  of  damages  for  personal  injury, 
sustained  through  the  fault  of  another,  is 
personnl  to  the  Injured  party,  so  long  as  he 
survives,  and,  unless  previously  exercised  by 
him,  devolves  at  bis  death  upon  the  persons 
specified  in  article  231S  of  the  Ovil  Code  (as 
amended  and  re-enacted  by  Act  No.  120  of 
1908),  who,  should  he  die  in  consequence  of 
his  Injury  without  having  ^erdsed  his  right, 
acquire  also  a  rlgbt  of  action  in  damages  for 
the  injury  they  may  sustain  by  reason  of 
bis  death,  and  are  entitled  to  full  indemnity 
with  respect  thereto,  but  that  neither  the 
person  originally  Injured  nor  those  who  sao 
ceed  to  bis  rlgbt  with  respect  thereto,  and 
who  acquire  rights  of  their  own  with  respect 
to  the  Injury  inflicted  upon  them  by  his 
death,  are  entitled  to  recover  anything  more 
in  the  way  of  damages  than  adequate  indem- 
nity for  the  injuiy  and  loss  Inflicted  upon 
him  and  them  In  mind,  body,  or  estate ;  there 
being  no  provision  In  our  system  of  laws 
which  authorizes  the  cumulation  in  such  cases 
of  a  dvll  action  for  the  redress  of  a  private 
wrong  with  a  quasi  criminal  prosecution  tor 
the  assumed  benefit  of  the  public,  but  the 
sole  purpose  and  principal  effect  of  which  Is 
to  increase  the  adequate  indemnity  recovered 
by  the  plalntUf  as  actual  and  compensatory 
damages  by  the  addition  of  the  pecuniary 
penalties  Imposed  as  exemplary,  punlttre,  or 
vindictive  damages. 

Our  further  conclusion  is  that  this  case 
belongs  to  a  class  with  reference  to  whidh  the 
law  declares  in  specific  terms  that  "In  the 
assessment  of  damages  •  *  *  much  dis- 
cretion must  be  left  to  the  judge  or  Jury," 
and  hence  that  the  assessment  that  has  "tie&i 
herein  made  by  the  judge  should  not  be  dis- 
turbed by  us  unless  we  are  satisfied  tbat 
there  has  been  an  abuse  of  the  discretion  so 
vested  In  him,  and,  as  we  are  not  so  satisfied, 
that  it  should  remain  undisturbed. 

[4]  In  the  case  of  Parker  v.  Crowell  & 
Spencer  Lumber  Co.,  115  La.  463,  39  South. 
445,  a  father  was  allowed  $5,(MX>  for  the  loss 
of  a  minor  son.  In  Johnson  v.  Industrial 
Lumber  Co.,  131  La.  897,  60  South.  60S,  an 
award  of  ^,326.50  In  favor  of  a  mother  for 
the  death  of  a  minor  son,  of  whou).'8be  had 
been  given  the  custody  by  a  Judgmrat  oC 
separation  a  mensa  et  thoro,  was  Increased 
by  this  court  to  $6,000.  In  this  case  the  fa- 
ther and  mother  have  united  in  the  suit,  and 
the  judgment  of  $10,000  in  their  favor  tol- 
lovn  the  precedents  established  in  the  two 
cases  thus  mentioned. 

Tbie  Judgment  appealed  ttam.  Is  tlieretorr 
affirmed. 
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No.  2121& 

CnUJGAN  T.  DANZiam  ft  TESSIE3R, 
(Supreme  Court  of  LoaUiana.    Feb.  12,  191T. 
Rehearing  Denied  March  12,  1917.) 

(Byttdbiu  &v  the  Court.) 

1.  Pabtkebshif  i&saSS— Pabtnkbshif  Tbaks- 

ACnONS— ESTOPPEI.. 

A  firm  of  brokers,  who  have  held  themaelTeB 
out  to  the  plaintiff  as  dealers  In  bonds  and 
stocks  on  margins,  are  estopped  to  nrge  that 
such  transactions  w«re  contrarr  to  the  artides 
of  partnership. 

[Ed.  Note.— For  odier  cases,  see  Partnership, 
Cent.  Dig.  I  50.] 

2.  Appeal  and  Ebbob  ^s»1730)— QuEsnOKB 

BeUW— EJSTOPPEL. 
A  defendant  member  of  a  dissolved  firm  of 
brokers,  wlio  in  his  answer  admitted  that  the 
firm  was  a  "commercial  partnership  «  *  * 
engaged  in  the  stock,  bond,  and  securities  bro- 
kerage business  and  baying,  selling,  and  dealing 
in  stocks  bonds  and  securities"  is  estopped  to 
urge  on  appeal  that  the  firm  was  an  orainary 
partnership. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  S>  1080,  lUO,  Ull.] 

3.  Apfeai,  and  Ebbob  <=s>17S(6)— Rbvuw— 
Points  Not  Baxsed  Below. 

The  contention  that  plaindfTs  contract  with 
the  defendant  brokers  for  the  purchase  of  bonds 
on  margin  was  a  gambling  transaction  should 
have  been  pleaded  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  9  1088.] 

4.  PABTITKBaHIP     «=»158(1)  —  Tbanbaotion 
With  Pabtnebship— Book  Bntbies. 

Plaintiff's  contract  with  the  defendant  firm, 
evidenced  by  the  firm's  written  acknowledgment 
of  the  receipt  of  a  certain  margin,  and  the 
pnrchase  of  certain  bonds  for  the  account  of 
the  plaintiff,  cannot  be  affected  by  the  wrong- 
ful conversion  of  the  margin  by  one  of  the  part- 
ners, and  by  his  change  of  book  entries  so  as  to 
show  that  the  contract  was  made  with  himself, 
as  an  individual,  and  not  as  a  member  of  the 
firm. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig,  H  274,  276,  277.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  B.  K.  Skinner,  Judge. 

Action  b7  Albert  F.  Culligan  against  Dan- 
xlger  St  Tesaier.  Judgment  for  piaintUt,  and 
defendants  appeal.  Affirmed. 

DlnkelGQ)iel,  Hart  &  Davey,  John  Dymond, 
Jr.,  and  A.  Ollfen  Lcyj,  all  of  New  Orleans, 
for  appellants.  Benjamin  T,  Waldo  and 
Sumter  D.  Marks,  Jr.,  both  of  New  Orleans, 
for  appellee. 

LAND.  J.  Plalntur  sued  the  defendant 
firm  and  the  two  members  thereof  In  soUdo 
to  recorer  the  snm  of  f2,5S0,  with  legal  In- 
terest thereon  from  December  9,  1912,  the 
market  value  of  three  certain  4%  per  cent 
bonds  of  the  New  Orleans  Railway  &  light 
Company  delivered  <»i  said  day  by  the 
plaintiff  to  said  brokerage  firm  as  margin  for 
the  purchase  of  916.000  Ci^  4'b,  falsely 
stated  to  have  been  pnndiased  by  said  firm 
on  December  9, 1912,  for  account  of  the  plain- 
tlflf. 


Danzlger,  having  defaulted  and  absconded, 
was  made  a  party  through  a  curator  appoint- 
ed by  the  conrt 

Chas.  A.  Tessler,  the  other  member  of  the 
firm,  defended  on  the  ground  that  the  trans- 
action set  forth  In  the  petition  was  an  In- 
dividual matter  between  the  plaintiff  and 
T.  Walter  Danzlger,  with  whldi  the  firm 
had  nothing  to  do. 

There  was  Judgment  for  tbe  plaintiff,  and 
the  defendants  have  appealed. 

Plaintiff's  case  is  Imsed  on  three  exhibits 
made  out  in  the  office  of  the  defendant  firm, 
by  its  bookkeeper,  and  two  of  them  signed  by 
Danzlger  in  tbe  name  of  his  firm,  all  three 
<tf  them  delivered  to  the  plaintiff,  reading  as 
follows: 

Kalntirs  Exhibit  No.  1. 
C.  A.  Tessler.  T.  W.  Danzlger. 

Danziger  &  Tessler,  134  Carondelet  St 
Tel.  Main  204.  New  Orleans,  La.,  Dec  9,  1912. 

Received  from  Mr.  A.  F.  Calligan  £3,000.00 
N.  O.  Bys,  4%  bonds.  Nob.  8210,  8211.  8212, 
OS  margin  for  $16,000.00  City  Fours  purchased 
this  day  for  his  account 

[Signed]  Dandgar  ft  Tes^. 

PlainUrs  Exhibit  No.  2. 
a  A.  TMsier.  T.  W.  Danziger. 

Danaiger  &  Tessler,  134  Carondelet  St 
New  Orleans,  La.,  Dec.  9.  1912. 
Mr.  A,  F.  Culligan,  City— Dear  Sir:  In  ac- 
cordance with  jyour  instructioBS  we  have  this 
d^  purchased  for  your  account  $16,000.00  <^ 
Fours  at  96;  deliver  to-morrow. 
Yours  respectfully, 

[Signed]  Damdgor  ft  Teadra. 

Flahitirs  Bzhibit  No.  S. 

a  A.  Teasier.  T.  W.  Danxlger. 

•  Danxlger  &  Tessler,  134  Carondelet  St 

New  Orleans,  La.,  Dec  9,  1912. 

Bought  f  16.000  City  Fours  at  96. . .  114,400.00 

Interest,  fi  mos.  0  days   265.00 

Brokerage,  C2.S0  per  1,000   87JI0 

S14.70&00 

TO  Mr.  A.  F.  Culligan. 
[4]  These  three  exhibits  were  copied  into 
the  letter  stock  book  of  Danzlger  ft  Tenter, 
but  no  corresponding  entriea  were  mi^  <m 
the  books  of  the  firm. 

The  bookke^r  teatifled  that  Danidger 
told  him  that  it  waa  a  ^rlvMe  tnuuactioD, 
and  that  he  thereupon  wrote  on  tlie  ma^ln: 
"Dent  enter,  private.   T.  W.  D.** 
Danaiger  kept  plain  tiffs  bonds,  and  con- 
verted them  to  his  own  use. 

The  nm  of  the  firm's  name  wooM  haTe  been 
entirely  unnecessary  if  plaintiff  was  d^]*^ig 
with  iLAnzlger  as  an  tn^vldtial ;  and  tbe  flwt 
that  the  three  contemporaneous  exhibits  were 
an  in  Ihe  firm's  name  corrobwates  plain* 
tiff's  testimony  that  his  deal  waa  with  the 
firm,  represented  hy  Danslger. 

The  few  Isolated  facts  sngg^ting  tbe  con- 
trary cited  by  defendant's  counsel  are  wholly 
insufficient  to  orercome  plaintiff's  direct  and 
positive  testimony  on  the  subject-matter,  sop- 
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ported  u  tt  l«  17  tile  exUUti  deUvered  to 
blm  at  tbe  ttmft, 

We  agree  with  tlie  Judge  below  that  plaln- 
tiS  contracted  with  the  partnership. 

The  anawer  of  TeBsSat  admlta  tbat  bla 
firm  had  -previous  tranaactkms  with  tbe 
plaintiff.  whicH,  were  dosed  out  Kay  16, 
and  avers  that  the  next  and  last  tranaactl<m 
tietween  them  was  aa  December  19,  1912, 
when  the  firm  purchased  for  tbe  plaintiff 
two  certain  bonds,  for  wbl(!h  payment  was 
made  on  December  20, 1912. 

The  ezhibitB  in  the  record  show  that 
Danziger  &  Tessler  on  Auguat  21,  1911,  pur- 
chased for  account  of  the  plaintiff  20  stiares 
of  Whitney  Central  National  Bank  stock  oh  a 
margin,  represented  by  a  mortgage  note  for 
$1^,  and  on  April  13,  1912,  purchased  10 
more  shares  of  the  same  stock,  and  on  May 
12,  1912,  sold  the  SO  shares  and  dosed  the 
aocount. 

The  exhibits  also  show  tliat  on  December 
19,  1912,  the  said  firm  purctiased  for  the 
plaintiff  12,000  Blrmli^ham  bonds. 

This  seems  to  have  been  a  cash  transaction. 

Plaintiff  pledged  these  bonds  to  Danziger 
to  aecnre  a  donand  loan  of  91,200. 

On  October  24. 1913,  a  statement  was  made 
up  under  the  usual  lettn-  head  of  Damdger 
&  Tessier,  conunendng: 

"A.  P.  OalUgan,  la  Account  with  T.  W.  Dan- 
aiger" 

— and  giving  an  account  at  the  purchase  of 
915,000  City  4'8  on  December  9,  1912,  with 
debits  at  interest  accrued  on  the  purdiase 
price  and  credits  of  coupons  collected. 

The  plaintiff  reo^red  the  statenunt,  but 
teetlfled  that  he  did  not  notice  that  the  name 
of  rr.  W.  Damdger"  Kppwn&  Instead  of  the 
firm's  name. 

Having  reached  the  conclusion  that  the 
plaintiff  dealt  with  the  firm,  we  see  no  good 
reason  for  not  aoe^tlng  Ills  oplanation  that, 
as  the  statement  was  under  the  firm's  usual 
letter  boid,  be  paid  no  particular  attention 
to  tbe  caption  <tf  the  account 

[1]  The,plaintlff  and  Danziger  were  penon- 
al  and  bnslneas  Mends,  and  had  a  numbw  of 
Individual  transactions  between  themselves. 

As  above  shown,  pIalnUff*8  dealings  were 
wttli  tbe  firm,  represented  by  Dandger. 
There  is  nothing  strange  that  in  the  familiar 


correspondence  between  them  reference  was 
made  now  and  tbea  to  both  firm  and  Indi^u- 
al  business. 

The  firm's  deaUngs  with  the  plaintiff  prior 
to  December  9,  1912,  as  shown  hj  its  books, 
ooniSude  Tessier  from  assertiiig,  as  against 
the  plaintiff,  that  Danaiger,  his  partner,  had 
no  authority  to  bind  the  firm  by  the  purdiase 
of  bonds  and  stocks  on  mar^ns. 

[S]  Tbe  ansvrer  admits,  as  alleged  la  tbe 
first  paragraph  of  tbe  petition,  Uiat  Duudg- 
er  ft  Tattler  was  a— 

**eMBmercial  partnerihlp  •  •  •  engaged  in 
^  stock,  bond  and  securities  brokerage  basl- 


uBss  and  buying,  selling  and  dealing  la  stoeknb 

bcmds,  and  secmdHciL" 

The  facte  thus  judicially  admitted  con- 
dude  the  ccmtentlon  made  in  this  court  that 
iiie  flim  of  Danziger  ft  Itesler  was  an  ordi- 
nary partnership. 

[I]  The  further  contention  that  the  trans* 
acticm  between  the  plaintiff  and  the  firm  was 
a  gambling  q)ecnIatlon  was  not  made  in  tbe 
court  below,  and  cannot  be  Injected  argo- 
ment  Into  tiie  defmdants^  pleadings  In  tills 
court 

jn<^pttent  afllxmed. 
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WIRTH  V.  ALEX  DUSSEL  IRON  WORKS. 

CODB  et  sL  V.  SAMEL 
(Supreme  Court  of  Louidaoa.   Flab.  12,  1917. 
Behearlng  Denied  March  13,  1917J 

(SvUabut  bp  the  C<mrt.) 

1.  MaSTBB  and  SSBVAlfT  «=»191(1>— MASTKa'S 

LzABizjTT— "Fmxow  Skbtants." 
Those  who  are  employed  by  a  common  mas- 
ter, but  not  in  a  common  employment,  and  are 
not  engaged  in  the  same  work  or  la  the  same 
department  of  service,  are  not  fellow  servants. 

[Ed.  Not*.— For  other  cases,  sea  Master  and 
Servant.  Gent.  Dig.  U  475, 477,  47& 

For  other  definitions,  see  Words  and  Phras- 
es, Tisat  and  Second  Series,  Fdlow  Servant) 

2.  Mabtbb  and  Sebvant  «s>220(l>— Assump- 
tion or  Risk— NUstbb's  Neouobnce. 

A  servant  does  not  assume  the  risk  of  a 
master's  negligence. 

[Od.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  etwToW-] 
8.  Mabto  and  Sbbvant  «»217(1),  284(1>— 
Injubt  to  Sbbvant— AssnKPTioR  or  Risk 

— CONTBIBDTOBT  NEaUQENCB. 

Unless  the  danger  be  obvious,  the  defenses 
of  aasnmption  of  risk  and  contributory  ne^ 
goice  have  no  application,  when  the  injured 
empli^i  was  engaged  at  tbe  time  In  the  per- 
formance of  bis  work  In  tbe  usual  manner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  SS  674,  706.] 

CNiell,  J.,  dissenting. 

(Aidmonal  SpUabiu  hp  EdUcrM  Staff.) 

4,  Death  «=»98~TnAiM!qvATS  Dakaoib. 
Award  of  93,000  to  the  widow  and  a  sinlip 

lar  amount  to  the  three  children  of  a  deceased 
employ^,  who  was  45  years  of  age,  of  good 
heidth  and  liablts.  in  r^^ilar  employment  and 
sole  support  at  wife  and  <^ildreu.  and  who  snf* 
fered  for  56  hours  b^re  death,  was  inade- 
quate, and  would  be  increased  to  $6,000  toi 
widow  and  same  amount  for  children. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  124.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  T.  C.  W.  Ellis,  Judge. 

Suit  by  Mrs.  Ida  Helen  Wirth,  widow  of 
Frederick  William  Code,  and  suit  by  Mrs. 
Ida  H.  W.  Code,  tutrix  of  Carrte  Martha 
Code,  and  others,  against  the  Al»  Dussel 
Iron  Works.  Judgment  for  plaintiff  Individ- 
ually, and  as  tutrix,  and  d^ndant  appeals, 
and  plaintiff,  answering  the  appeal,  asks  that 


^sstTw  otlier  gesM  wm  •am*  topic  and  Ksr-NUMBBB  la  aU  Kw-MiUBb*r*d  DlgestB  and  taduM 
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botb  jodgmoits  Iw  InenaBed.  Judgments 
amended  by  Increasing  tlie  amoont  ttiereot, 
and  as  amended  affirmed. 

Lemle  ft  Lemle  and  Arthur  A.  Moreno,  all 
of  New  Orleans,  for  appellant.  Samuel  Wolf 
and  Herbert  W.  Kaiser,  botb  ot  New  OHeans. 
for  lyipellee, 

SOMMBRVILLB,  J.  Plaintiff,  in  her  In- 
dirldnal  capacity,  as  widow,  sues  the  defend- 
ant for  $16,000  damages  for  the  loss  and 
death  of  ber  husband,  through  the  alleged 
fault  and  n^Ilgence  of  the  defendant  com- 
pany. She  Instituted  a  second  suit,  based  on 
the  same  cause  of  action,  as  tutrix  of  her 
minor  children,  claiming  $16,000  for  each  of 
the  three  children  for  the  loss  of  th^r  fa- 
th«r.  There  was  judgment  In  favor  of  plain- 
tiff, as  widow.  In  the  sum  of  $3,000,  and  also 
a  jodgment  in  her  favor,  as  tutrix,  for  the 
farther  sum  of  $3,000.  Defendant  has  ap- 
pealed, and  plaintiff  has  answered  the  ap- 
peal and  asks  that  both  judgments  be  in- 
creased from  $3,000  to  $7,S00.  Tbe  two  cases 
were  tried  at  one  time,  on  tbe  same  evidence; 
and  ttiere  is  but  one  transcript  of  appeal. 

Plaintiff  alleges  ttiat  tta  defendant  was 
engaged  In  converting  a  sailing  vessel  into 
an  oil  bai^  in  the  Mississippi  river.  In  the 
port  of  New  Orleans;  that  it  employed  her 
husband  to  operate  an  oxy-acetylene  gas  en- 
glue  stationed  on  the  dedL  of  said  vessel; 
that  It  was  his  du^,  in  operating  said  en- 
gine, to  see  that  there  was  an  adequate  sup- 
-  ply  of  gas  famished  to  workmen  In  the  hold 
wbo  were  engaged  on  Ironwork,  to  observe 
the  gauges  on  said  oigini^  and  to  receive 
signals  from  the  foreman  and  workmen  in 
the  hold ;  that,  while  he  was  performing  the 
datlea  assigned  to  him,  a  laborer,  who  was 
working  on  the  deck  of  said  vessel,  removing 
an  iron  bar,  or  davit,  measorlng  about  S  fleet 
in,  length,  and  about  IH  Inches  In  diameter, 
carelessly  and  negligently  permitted  said 
Iron  bar  to  fall  and  strike  plalntUTB  husband, 
whidi  knocked  him  Into  the  hold  of  the  ves- 
sel thnraCh  a  hxie  on  tbe  deck,  and  Injured 
him  to  sutih  an  extent  as  to  cause  his  death 
wlttiln  56  hours  thereafter.  She  alleges  that 
the  ribs  ot  her  husband  were  fractored,  that 
he.  received  a  lacerated  wound  of  the  scalp, 
and  general  contusions. 

She  fnrtbOT  alleges  that  the  workman  who 
caused  the  accident  was  Inexperioiced.  but 
she  failed  to  prove  this  allegation.  She  al- 
leged and  proved  that  defendant's  envloy^, 
who  inflicted  the  injury  upon  ber  husband, 
was  grossly  negligent  In  removing  said  davit, 
and  that  the  Injury  was  tbe  direct  cause  of 
his  death. 

[1]  Defendant  answered  admitting  that  It 
was  eng^ed  In  tbe  conrotlng  of  a  sailing 
vessd  Into  an  oU  barge^  and  that  it  had  eor 
gaged  the  deceased  In  this  extrabasardous 
work,  and  alleged  that  he  had  assumed  the 
risks  Incidental  thereto.  Uiat  be  had  been  as* 
signed  a  safe  place  In  which  to  work,  and 


that  be  bad  left  audi  place  wltboat  permla- 
sion,  or  for  any  snfllctent  reason,  and  con- 
trary to  InstractlMU ;  ttiat  If  tbe  Injury  to 
Code  was  due  to  ^  &alt  of  tbe  emjdoyA 
Schneider,  wbo  took  the  da^t  down,  thai  it 
was  through  the  fittdt  of  a  feUow  aemnt, 
for  which  it  is  not  resiMmsiblek  It  danlea 
fbult  or  n^llgencew 

The  evidence  shows  that,  while  Sdinelder 
bad  had  experioice  In  the  line  of  work  In 
which  he  was  engaged,  he  bad  never  before 
removed  a  davit ;  he  was  working  with  saw, 
maul,  and  dilsel;  and  he  had  sawed  Into 
tbe  deck  of  the  vessel  fbr  the  purpose  of 
loosming  the  lower  end  of  the  davit ;  that  he 
strudc  the  sawed  woodwoi^  with  the  maul 
after  It  was  loose,  and  the  davit  fell  on  Code 
and  injured  him.  The  evidence  further  shows 
that  Schneider  did  not  give  any  warning  to 
Code,  the  deceased,  that  the  davit  was  about 
to  fall,  or  for  him  to  get  out  of  Hie  way.  He 
says  that  he  did  not  know  how  the  davit 
would  fall,  or  that  Code  was  near  enough  to 
be  struck.  S<Anelder  says  that  Code  should 
have  been  at  his  machine,  attending  to  his 
business,  and  that  the  davit  would  not  have 
then  bit  him;  that  Code  had  walked  away 
from  his  maditoe,  without  any  reason  ther» 
for.  and  had  left  a  safe  place  for  cne  ut 
danger. 

The  foreman  of  the  defendant  company  tea- 
tlQed  that  the  deceased  was  employed  to 
operate  the  gas  machine,  or  oxy-acetylene 
tank,  as  he  chose  to  call  it;  that  his  duties 
were  to  watch  the  gauge ;  "when  the  machine 
was  empty,  to  charge  it — to  put  nothing  over 
60  pounds  of  carbide  in  it"  He  further  tes- 
tified that  It  was  the  duty  of  Code  to  supply 
gas  to  the  workm^  in  the  hold  of  the  vess^ 
wbo  were  engaged  in  working  on  iron  down 
there,  and  who  required  heat  for  the  purpose 

The  evidence  shows  that  the  deceased  mov- 
ed only  a  short  distance  from  the  machine 
that  he  vras  operating,  and  that  tbe  ganges 
were  large  enough  tor  him  to  see  than  at 
such  distance.   The  foreman  testtfled  that: 

"A  man  will  move  away  bom  his  work  at 

times."  "You  can't  keep  no  maa  standing  ex- 
actly watching  that  there.  You  can  tell  him 
one  hundred  times  a  day  not  to  move,  and  be 
wiU  move,  anyhow."  "It  Is  a  natural  thing  for 
a  man  to  move,  to  move  around  while  on  tba 
job."  "He  didn't  have  to  stand  exactly  in  one 
spot.  He  could  take  a  step  like  this  (indicating) 
from  hifl  gauges,  but  he  did  not  have  to  go  away 
from  his  gauges." 

And  Code  Is  not  shown  to  have  moved  any 
aj^redable  distance  from  the  oigine  be  waa 
(derating,  and  it  was  (mly  reasonatde  to  ex- 
pect that  he  would  move  a  short  -distance 
from  Itt  and  not  stand  in  one  q;>ot  all  the 
time.  He  cannot  be  charged  with  fault  be- 
cause of  having  moved  a  short  dlstanoe  from 
the  machine. 

As  Code  was  employed  to  opemto  flda  ozy* 
acetylene  gas  machine,  he  cannot  be  held  to 
have  been  a  fellow  servant  with  the  laborer 
wbo  waa  engaged  In  taking  down  Oie  davlb 
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In  Uerrltt  t.  Tlctoiia  Lumber  Co.,  m  La. 
169,  85  SoDth.  497.  It  is  lield: 

"h.)  When  BervantB  are  engaged  In  different 
daties  in  the  same  eatablishment,  and  injury 
resultinx  to  one  bj  tbe  carelessness  or  negli- 
gence  of  another,  in  tlie. course  of  the  latter's 
peculiar  work,  dow  not  fall  within  the  rule 
which  exempts  the  master  from  Uabilit?  by  rea- 
son of  a  fellow  servant's  negligence.  . 

"To  bring  a  case  within  the  exception  (ex- 
emption of  master  from  liability),  this  material 
fact  mnst  appear,  that  the  servants  engaged, 
one  of  whom  is  injured  or  killed,  must  be  men 
In  the  same  common  employment,  and  engaged 
in  the  same  common  work  under  that  common 
employment." 

And  In  Levins  t.  Bancroft,  Rosa  &  Sin- 
clair, 114  La.  106,  38  Sontli.  72,  it  is  held: 

"(7)  Hie  fellow  workman's  doctrine  is  not 
In  the  case.  The  employ^  was  working  in  a 
different  department." 

"Emuloyfis  in  a  sawmill  who  are  not  asso- 
ciated m  the  same  work  are  not  fellow  servants. 

"The  master,  except  in  case  of  fellow  serv- 
ants, la  answerable  for  the  damage  occasioned 
by  his  servants  and  overseers  In  the  exercise 
of  the  functions  in  which  they  are  employed." 
C.  C.  art.  2320. 

"Where  the  negligent  act  of  the  servant  caus- 
ed injury,  it  is  no  defense  that  the  particular 
injurious  consequence  was  unforseeu,  improba- 
ble, or  not  to  be  reasonably  expected,  if  it  was 
the  natural  sequence  of  the  act  itself. 

"Even  in  case  of  fellow  servants,  the  master 
Is  liable  when  his  own  negligence  contributed 
to  the  iojui?,  as  where  an  employ^  in  a  saw- 
mill carelessly  pitched  a  shovel,  which,  rebound- 
ing, struck  and  released  an  unsafe  wooden  latch 
holding  t^e  lever  which  controlled  the  operation 
of  the  carriage."  Payne  v.  Georgetown  Lum- 
ber Co.,  117  La.  983.  42  South.  475. 

"Under  the  settled  jurisprudence  of  this  state, 
a  master  la  liable  in  damages  to  one  servant, 
injurfti  through  the  negligence  of  another  serv- 
ant In  the  performance  of  different  work,  un- 
der their  common  employment."  Taylor  v.  B. 
C.  Palmer  &  Co.,  Ltd.,  124  Ia.  531.  60  South. 
622. 

"The  role  is  deduclble  that  those  who  are  em- 
ployed by  a  common  master  in  a  common  em- 
ployment, engaged  in  the  same  work,  and  in 
the  same  department  of  service,  are  fellow  serv- 
ants of  each  other."  WUklnaon  on  Personal 
Injuries,  p.  135. 

There  was  no  relation  or  Interassociatlon 
between  Schneider  and  Code  In  the  work  they 
were  doing  on  the  boat;  th^  were  working 
In  different  departments. 

It  may  well  be  that  the  manner  In  which 
the  laborer  proceeded  to  take  down  the  darlt 
was  a  reasonably  safe  one,  and  tbe  ordinary 
one  pursued  under  such  circumstances ;  but 
the  evidence  clearly  shows  that  he  was  negli- 
gent in  carrying  out  the  work,  and  that  It 
was  through  his  fault  that  the  accident 
happened  to  the  deceased.  Re  should  have 
warned  tbe  deceased  of  the  falling  of  the 
davit,  and  he  should  hare  been  certain  that 
it  would  have  fallen  In  a  dlrecticm  away 
from  the  deceased. 

It  may  also  have  been  that  the  work  in 
which  defendant  was  engaged  was'extrahas- 
ardoQs,  and  that  the  persons  working  under 
it  assumed  greater  risks  than  are  ordinarily 
assnmed  by  worfcmeai ;  but,  wb^  It  ia  Bhown 


that  injury  and  damage  hare  resulted  from 
carelessness  and  negligence,  a  workman  can- 
not be  said  to  bare  assumed  such  risk.  Un- 
der mtti  circumBtances,  Oie  fault  is  witb  the 
employer  or  bis  empl<^,  for  wblch  tbe  em- 
ployer is  reomnslble. 

[I,  I]  Beqmndent  admits  tbat  <m  tbe  day 
of  tbe  acddent  practically  all  tibe  Baperstroc- 
tnre  on  tbe  vessel  bad  been  removed,  tbat  la, 
almost  all  tbe  woodwork  on  tbe  upper  iietSk, 
and  tliat  at  the  time  of  the  accident  to  Code 
defOndant  was  removing  the  balance  of  aald 
woodwork.-  And  it  was  testified  tbat  tbe 
only  thing  <^?*d<"g  to  be  removed  on  the 
deck  of  tbe  vessel  was  the  davit  which  was 
being  removed  at  tbe  time  of  Code's  dMtb. 
So  tbat  tbe  work  at  the  time  of  tiia  accident 
cannot  be  said  to  have  been  extrabasaidoiis. 

"Unless  the  danger  be  obvious,  the  defuses 
of  assumption  of  risk  and  contnhntory  negli- 
gence have  no  application,  where  an  injured 
employ^  was  engaged  at  the  time  in  the  pei^ 
formance  of  his  work  in  the  usual  manner." 
Collins  V.  Kranse-Managan  Lumber  Co.,  186 
La.  808,  or  South.  12. 

Tbe  aervant  assnmeB  tbe  risks  of  mah  bas- 
ards  as  are  entirely  Inddental  to  an  employ- 
ment Intelligently  undertaken,  and  those  <foity. 
Roff  V.  Sommlt,  U9  La.  572,  44  South.  302. 

Tbe  contributory  negligence  pleaded  by  de- 
fendant has  been  noted  before  In  connection 
with  Code  removing  from  a  i^aoe  safoty 
to  one  of  danger. 

"We  are  reaponrible,  not  only  tx  the  damage 
occasioned  1^  our  own  act,  but  for  tbat  which 
is  caused  by  the  act  of  persons  for  whom  we 
are  answeraUe,  or  of  the  things  which  we  have 
in  our  cuatody.  Thia,  faowem,  la  to  be  onder- 
stood  with  the  following  modificatbas."  a 
0.  2817. 

[4]  The  deceased  was  a  man  In  good  health, 
and  of  good  habits,  aged  45  years,  in  regular 
employment,  and  the  sole  support  of  his  wife 
and  children.  His  sufferings,  before  bis 
death,  extended  through  Bome  56  hours ;  and 
for  these  sufferings,  and  tbe  resnlting  loss  to 
them,  the  widow  and  tbree  children  asked  for 
Judgment  In  the  sum  of  f 16,000  eacdi;  now 
they  ask  tbat  the  judgment  appealed  from 
be  amended  so  tbat  they  will  receive  $16,000 
altogether.  Tbe  district  Judge  allowed  the 
vridow  $3,000,  and  a  similar  amount  to  the 
three  children.  We  are  of  tbe  opinion  that 
the  amount  allowed  Is  too  small,  and  that  it 
should  be  increased  to  $6,000  for  tbe  widow 
and  a  like  amonnt  for  tbe  three  children. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed tbat  the  two  Judgments  appealed  from 
be  amended,  and  that  the  one  In  favor  of  the 
widow  be  increased  to  $6,000  and  that  the 
one  In  itvoi  of  the  widow,  as  natural  tutrix 
of  ber  Uiree  minor  children,  be  Increased  to 
$6,000,  and  tbat  as  tbns  amended  tbe  Judg- 
ments are  afllrmed,  coats  to  be  paid  by  de- 
fendant 

0*JXIELL,  J.,  lUasenta. 


Digitized  by  Google 


6S4 


74  BOUXHIBBN  BJDFOBTBB 


(U. 


(UO  U.  lOtt) 

No.  22807. 
STATE  T.  FIOE. 
(Snpreme  Ooart  of  Louisiana.    Jan.  16,  191T. 
Rdiearing  Denied  March  12,  1017.) 

(SyUabuB  by  the  Court.) 

Grihinai.  Law  €=5>108{1)  —  Nonbupfobt  of 

Chtld—Oftknsk— Venue. 
The  offend  of  deserting  and  neglecting  to 
provide  for  the  support  of  a  minor  child,  u  de- 
nounced bj  Act  No.  34  of  1002,  is  committed, 
not  at  the  place  to  which  a  deserted  wife,  having 
the  child  in  costody,  maj  be  compelled  to  go,  in 
order  to  find  the  support  which  husband  and 
father  fails  to  provide,  but  at  the  place  where  be 
is  to  be  found,  when,  and  so  long  as,  his  deser- 
tion and  neglect  oecur  and  continue,  and  the  law- 
ful removal  of  the  wife  and  child  from  one  place 
to  another  operates  no  change  of  venue. 

[Ed.  Note.— For  other  caecs.  see  Criminal 
Law,  Cent  Dig.  88  220-226,  230,  284.] 

Appeal  from  Jnveiille  Court,  Parldi  of  Or- 
leans ;  Andrew  H.  WUbou,  Judge. 

Joaeph  ru±.  was  convicted  of  willfaUy 
neglecting  and  refoaing  to  provide  for  tbe 
support  ot  bis  destltnte  minor  dilld,  and  be 
appeals.  Affirmed. 

Loys  Cbarbonnet  and  Edward  J.  Ryan, 
botb  of  New  Orleans,  for  appellant  A.  V. 
Coco,  Atty.  Oen.,  and  Chandler  C.  Lozenberg, 
Dlst  Atty.,  and  Bngene  Stanley,  Asst.  Dist. 
Atty.,  botb  of  New  Orleans  (V.  A.  Coco,  of 
MaxfesvUle,  of  oonnsel),  for  tbe  State. 

Statement  of  the  Cas& 

MONBOE  0.  J.  Defendant  having  been 
convicted  of  willfully  n^lectlng  and  refus- 
ing to  provide  for  the  snpport  of  his  minor 
child.  In  destitute  and  neceasltonB  drcum- 
stances,  and  sentenced  to  pay  a  fine  of  $100, 
or  suffer  Imprisonment  for  six  months,  pros- 
ecutes this  appeal.  It  appears  from  the  pro- 
ceedings, made  part  of  certain  bills  of  ex- 
ception, that  he  was  married  in  New  Orleans, 
where  he  then  lived,  and  now  lives,  in  Octo- 
ber, 1008,  and  that  he  and  his  wife  resided 
together  in  that  city  until  S^tember,  1009, 
when,  on  account  of  alleged  ill  treatment 
she  abandoned  him  and  tbe  domicile  that  be 
had  provided,  and  took  their  minor  child, 
then  two  months  old,  vrith  her;  that  she, 
however,  remained  in  New  Orleans,  and,  in 
November,  1009.  filed  an  affidavit  in  tbe  ju- 
venile court  charging  defendant  with  non- 
support  of  tbe  (^ild,  npon  which  charge  he 
was  convicted  and  sentenced  to  pay  alimony, 
for  the  child's  support,  at  the  rate  of  $5  per 
week,  which  he  paid  until  March,  1910,  when 
bis  wife  moved  with  the  child  to  Baton 
Rouge,  in  order,  as  she  says,  to  earn  a  live- 
lihood and  secure  peace  of  mind ;  that  in 
October,  1910,  d^ndant,  who  appears  to 
have  made  no  payments  after  the  hegira  of 
his  wife  and  cbUd,  applied  to  tbe  court  for  a 
reduction  in  the  amounts  that  be  was  order- 
ed to  pay,  and  they  were  accordingly  reduc- 
ed, from  $S,  to  $3.50  per  weefe,  but  were  no 
more  made  after  the  reduction  than  before; 


and.  In  October,  1A16;  Qw  asdstant  district 
attcvn^  for  tbe  parish  oC  Orleans  ffled  an 
information  In  the  Jnvenile  coort,  ciiarglnc 
defendant  with  ncmsn^rt  of  the  dilld,  as  of 
date  October  7,  1916,  to  wbtcb  be  pleaded 
that  the  cdort  was'  witbont  Jnrlsdtetimi  ei- 
ther to  grant  the  allmcmy  or  to  award  the 
cnstodr  of  tbe  dilld  to  the  motber,  for  the 
reason  that  both 'mother  and  (diild  rested 
ont  of  the  imrlsh  of  Orleans  and  in  the  par- 
ish of  East  Baton  Rouge.  After  hearing  ev- 
idence and  argument,  oa  October  IS,  1016, 
the  conrt  ovemiled  the  plea  to  its  Jurlsdlc- 
Oxm,  found  defmdant  guilty,  and  OTdered 
him  to  pay  to  tbe  criminal  sheriff  $10,  upon 
the  1st  and  16th  of  each  succeeding  month, 
for  tbe  Biyipoit  of  the  dkild  dOn^  same  to  be 
odlected  by  the  mother),  that  be  be  released 
on  furnishing  a  bond  omdltloned  that  he 
would  Kppesx  when  required  during  the  fol- 
lowing year  and  would  ocnnply  wiUi  said  or^ 
der,  and  that  the  moUier  have  tbe  cnstody  <tf 
the  diUd.  Defdidant  applied  for  appeals 
both  fnun  the  Judgment  overruling  the  plea 
to  tbe  jurisdiction  and  from  that  which  fbl- 
lowed.  and,  bis  applicatlws  bavlttg  be«i  de- 
nied on  the  ground  that  the  Jndgmoits  were 
not  final,  he  excited  and  offered  bills  for 
signatnre,  whlcb,  upon  the  same  ground,  the 
Judge  refused  to  sign.  He  tben  gave  no- 
tice of  bis  intention  to  apply  to  this  court 
for  writs  of  certiorari,  etc.,  but  does  not  ap- 
pear to  have  done  so;  and  thereaft^  oa  No- 
vember 0th,  tbe  assistant  district  attorney 
died  a. rule,  allej^ng  that  defendant  bad  beai 
ordered  to  pay  alimony,  as  above  stated,  and 
had  been  discharged  on  bis  bond,  npcm  bis 
promise  to  comply  with  1^  wder,  but  t&at 
he  had  failed  and  refused  so  to  comply,  and 
praying  that  be  be  required  to  show  cause 
why  the  Ju^ment  of  tbe  court  should  not 
be  executed  against  bim.  The  rule  was  made 
returnable  on  November  13,  1916,  and  oa 
that  day  defendant  filed  a  plea  to  the  Juris- 
diction, similar  to  that  previously  filed,  which 
having  been  overruled,  he  reserved  bills  of 
exception  that  were  subsequently  prepared 
by  his  counsel  and  rigned  by  the  Judge.  Tha 
court  then,  after  bearing  evidence  and  argu- 
ment ordered  that  the  rule  be  made  abso- 
lute, and  that  defendant  be  fined  $100,  or  im- 
prisoned for  six  mDUths,  the  floe.  If  paid,  to 
go  to  bis  wife  for  the  snpport  of  the  diAld. 
and  thereupon  be  took  the  appeaL 

Opinion. 

The  bills  of  exception  last  above  mentioned 
reserved  to  defendant  the  benefit  ot  bis  plea 
to  the  Jurisdiction,  and  of  his  objection  to 
the  admission  of  evidence  on  the  ground  that 
the  court  was  without  Jurisdiction.  The 
question  of  Jurisdiction  is  therefore  tbe  only 
one  that  it  Is  necessary  for  us  to  dedde.  For 
a  better  nnderstandli^  of  that  question,  as 
here  presented,  it  may  not  be  unprofitable 
however.  In  considering  tbe  law  whldi  cofr 
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fera  Jnrtsdlctioii  on  the  Juvenile  court  and 
the  decisions  of  this  court  construing  the 
same,  to  at  least  mention  some  other  deci- 
sions concerning  questions  not  Induded  In 
defendant's  bills. 

Act  34  of  1902  makes  "it  a  misdemeanor 
to  desert  or  willfully  neglect  to  provide  for 
the  support  and  maintenance  by  any  person 
of  his  wife  or  minor  children  in  destitute  or 
necessitous  circumstances,"  and  provides  a 
penalty  therefor;  and  it  contains  certain  pro- 
visions which  authorize  the  court  vested  with 
Jurisdiction  In  cases  arising  under  it  to  deal 
with  them  tentatively,  with  a  view,  first,  of 
determining  .whether  the  person  charged 
therewith  is  guilty  of  the  offense  denounced 
by  the  statute  (which,  for  brevity,  we  will 
can,  ''nonsupport"),  and,  next,  if  he  be  found 
guilty,  of  affording  him  an  opportunity  to  do 
that  which  he  offends  by  not  doing  and  In  the 
meanwhile  to  suspend  the  Iiapositlon  of  the 
pmalty  of  fine  and  Imprisonment  provided 
by  the  statutes  Thus  the  statute  after  defln* 
Ing  the  offense  and  fixing  the  penalty,  reads 
In  part: 

"Provided  that  before  the  trial  (with  the  con- 
KDt  of  the  defendant)  or  after  conviction,  In- 
stead imposing  the  punishmeDt  hereinbefore 
provided,  or  in  addition  thereto,  the  court  in 
its  discretion  having  regard  to  the  circumstanc- 
m  and  financial  ability  of  the  d^ndant,  shall 
have  the  power  to  pass  an  order,  which  shall  be 
subje^k  to  change  by  it  from  time  to  time  as  the 
drcumstances  may  require,  directing  the  defend- 
ant to  pay  a  certain  sum  weekly  for  the  space  of 
one  year  to  the  wife,  and  to  release  the  defend- 
ant from  custody  on  probation  for  the  space  of 
one  year  upon  bis  enterii^  Into  a  reoofnizance, 
with  or  wlOioot  sureties,  in  such  sum  as  the 
court  shall  direct.  •  *  •  If  the  court  be  snt- 
isfied  by  information  and  due  proof  under  oath, 
at  any  time  during  the  year,  that  the  defendant 
has  violated  the  terms  of  such  order.  It  may 
forthwith  proceed  to  the  trial  of  the  defendant 
under  the  orlinnal  indictment,  or  sentence  falm 
under  the  original  oonvicdon,  as  tiie  case  may 
be.    *    •    •  * 

The  constitutional  provisions  creating  the 
Juvenile  courts  and  conferring  Jurisdiction 
on  them  are  found  in  arUcle  118,  Const  1913. 
which,  among  other  things,  declares  that : 

"Sec.  S.  Said  court  shall  also  have  juris- 
diction of  all  cases  of  desertion  or  nonsupport  of 
children  by  either  parent   •   •  •  *• 

"Sec.  1.  Appeals  from  the  said  court  shall 
be  idlowed  upon  matters  of  law  only  and  shall  be 
direct  to  the  Supreme  Oonrt" 

The  refusal  of  the  court  a  qua  to  grant 
the  appeals  first  mentioned  in  the  foregoing 
statement  of  the  case  was  therefore  predicat- 
ed upon  the  general  rule  that  an  appeal  does 
not  lie  from  an  Interlocutory  Judgment  un- 
less It  works  irreparable  Injury,  and  upon 
the  above-quoted  statute,  as  construed  by 
this  court  in  State  v.  Mlot<Hi,  112  La.  160,  86 
South.  S14,  and  other  cases,  In  which  it  la 
held  that  the  preliminary  order,  directing 
the  defendant  to  make  weekly  payments,  is 
not  the  final  Judgment  in  the  case,  and  Is 
not  appealable.  It  may  also  be  stated  that 
it  has  been  held  by  this  court  that  Act  34  of 
1902  ocmtemplateB  that  a  man  shall,  at  ftU 
times,  provide  for  his  wife  and  dUldren  In 


destitute  or  necessitous  drcumstances,  and 
that  his  neglect  to  do  so,  during  a  period  of 
time  not  covered  by  a  conviction  already  se- 
cured, Is  a  distinct  offense  to  which  the  plea 
of  autre  fols  convict,  predicated  upon  the 
prior  conviction,  is  not  good.  In  re  Baurens, 
117  La.  136,  41  South.  442.  Coming  now  to 
the  precise  question  to  he  here  decided,  It  Is 
(as  we  understand  from  the  bills  of  excep* 
tlon),  that  the  removal  of  defendant's  wife, 
carrying  the  child,  from  the  parish  of  Or- 
leans to  the  parish  of  East  Baton  Rouge 
shifted  the  venue  of  the  offense  with  which 
defendant  is  charged  from  the  one  pariah  to 
the  other,  and  devested  the  Juvenile  court 
for  the  parish  of  Orleans  of  Jurisdiction  of 
the  same.  We  take  It,  however,  that  the 
offense  of  deserting  and  willfully  neglecting 
to  provide  for  the  support  of  a  wife  and 
child,  as  denounced  by  the  act  of  1902,  Is 
committed,  not  at  that  place  to  i^lch  the 
deserted  wife  and  child  may  be  con4>^Ied 
to  go,  by  reason  of  such  desertion  and  neg- 
lect in  order  to  obtain  the  means  of  liveli- 
hood, but  at  the  place  where  the  husband  is 
to  be  found,  when,  and  so  long  as,  his  de- 
sertion and  neglect  continues;  for  it  Is  the 
desertion  and  neglect  that  constitutes  the 
offens^,  and  not  the  being  deserted  and  n^- 
lected.  When,  therefore,  the  husband  and 
father  deserts  his  wife  and  (dilld  at  the 
place  of  the  matrimonial  domicile,  and  they 
go  elsewhere  In  order  to  obtain  the  means 
of  subsistence  which  he  has  denied  them  at 
such  domicile,  there  Is  no  law  which  changes 
:  the  venue  of  the  offense  and  either  derives 
the  one  court  of  Jurisdiction  thereof  or  con- 
fers such  Jurisdiction  on  the  other.  Where 
the  wife  is  compelled  to  leave  the  domicile 
of  the  husband  by  reason  of  ill  treatment, 
she  Is  at  litierty  to  select  a  domicile  for  her- 
self, and,  if  she  Is  made  the  legal  custodian 
of  a  minor  cbilA  of  the  marriage,  she  may 
take  the  child  with  her,  unless  there  is  some 
prohibition  or  condition  In  the  decree  award- 
ing her  such  custody  which  would  prevent 
her  from  so  doing;  and  she  and  tbe  child 
continue  to  be  the  beneficiaries  of  the  law, 
which  requires  the  husband  and  father  to 
provide  for  their  support,  wherever  they  may 
lawfully  reside,  and  he  remains  liable  for 
such  support  wherever  he  may  remain  or 
may  choose  to  remove  himself,  within  the 
readi  of  Act  84  of  IWZ. 

In  State  v.  Baurens,  supra,  It  was  said  by 
this  oonrt: 

"It  is  the  doty  of  the  husband  and  father  to 
provide  for  the  support  of  his  wife  and  minor 
children,  in  necessitous  drcumstances,  at  the 
ptatrimooial  domicile,  and  that  obligation  is  not 
discharged  if,  by  reason  of  his  cruS  treatment* 
the  wife  is  compelled  to  find  shelter,  with  her 
minor  children,  at  the  house  of  her  father,  in  a 
neighboring  parish,  nor  does  any  change  of  veoaat 
as  to  the  offense  of  neelectinjc  to  provide,  etc, 
denounced  by  Act  No.  34,  p.  42,  M  1902,  result 
from  that  dxcumstance.'* 

Counsel  for  the  state  dte  also  the  cases  of 
bayne  t.  People,  14  Hun  <N.  Y.)  p.  ISl ;  State 
ex  Eel.  Drakor  T.  Bergen,  86  Hon  <N.  241; 
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State  ex  rel.  Delevan  t.  Justus,  85  Minn.  116, 
88  N.  W.  415;  Commonwealth  t.  Douglas,  2 
Lane.  Law  Rev.  (Pa.)  179,  in  support  of  the 
proposition  that  neither  the  deserted  wife 
nor  the  state  can  change  the  venue  ot  the 
oCfense  In  question  and  confer  jurisdiction 
upon  the  court  of  the  place  to  whldi  the 
wife  may  remove. 

"That  she  cannot  so  do  [said  the  court  In 
State  ex  rel.  Delevnn  v.  Justus]  is  too  obvious  to 
justify  any  discussion  of  the  proposition,  for  this 
case  does  not  fall  within  the  limited  class  of  cas- 
es in  which  a  party  may  become  liable  to  punie^- 
ment  in  a  particular  jurisdiction  while  his  per- 
sonal presence  Is  elsewhere;  for  example,  circu- 
lating a  libel  In  a  county  Id  which  he  is  not  per^ 
Bonally  present.  If  the  relator  deserted  his  wife, 
abandoned  her,  and  omitted  to  support  her,  such 
acts  were  done  and  omitted  in  the  county  of 
.  Hennepin  [the  county  of  his  domicile],  and  not 
In  the  count;y  of  Ramsey  [to  which  the  wife  had 
remftved]." 

We  are  therefore  of  opinion  that  there  Is 
no  eitor  In  the  Judgment  bereln  appealed 
from,  and  It  la  aocordlnglj  affirmed. 


CUO  I«.  1069) 

No.  21821. 
EQAN  v.  SIGNAL  PTTB.  CO. 
(Supreme  Court  of  Louisiana.    Feb.  12,  1917. 
Rehearing  Denied  March  12.  191T.) 

(SyUabu*  by  the  Court.) 
Libel  ahd  EbLursxa      j  Ifl^— PaivmoM— 

Gamoisic  OF  Pdbzjo  Offices. 
There  are  many  matters  in  which  sharp 
differences  of  opinion  arise  between  a  public  of- 
ficer and  his  constituents,  and,  as  he  is  charged 
with  the  re^mnsibility  of  acting  for  them,  his 
acts  are  open  to  their  criticism,  and  such  criti- 
cism  should  not  be  construed  as  a  libel  of  the 
individual  when  conscientiously  directed,  not 
against  him,  or  hia  motives,  but  against  his  acts 
and  their  effects. 

CEd.  Note.— For  other  caaea,  see  Libel  and 
Slander,  Gent.  Dig.  |  146.] 

App^  from  lUghteenth  Judicial  District 
Gonrt»  Parish  of  Acadia:  Wm.  Oanwbell. 
Judge. 

Actl<m  by  William  H.  Egan  against  the 
S^al  Pnbllshlng  Company.  Judgm«it  for 
plaintiff,  and  defeudant  appeals.  Judgment 
annalled,  plaintiff's  demand  rejected,  and 
salt  dismissed. 

Smith  &  Carmoucbe,  of  Crowley,  for  appel- 
lant Philip  S.  Pogh,  of  Crowley,  for  appel- 
lee. 

Statement  of  the  Case. 

MONROE,  C.  J.  This  is  an  acUon  in  dam- 
ages for  libel.  In  which  the  eTidence  discloses 
the  following  facts: 

In  May,  1909,  during  the  administration  ot 
plaintiff's  predecessor  in  the  office  of  mayor 
of  Crowley,  the  city  council  passed  Ordi- 
nance 349,  establishing  a  "restricted  dis- 
trict" Plaintiff  was  elected  in  April.  1910. 
In  April,  1912,  an  ordinance  was  Introduced 
for  the  r^eal  of  Ordinance  349,  and  failed  of 
adoption,  by  a  vote  of  four  to  fire.  At  some 
time  preceding  an  election,  to  be  held  in 
April,  1914,  some  of  the  opponents  of  the 
"restricted  district"  revived  the  agitation  of 


the  Question  of  abolishing  it,  and  began  to 
take  steps  to  organize  with  a  view  to  the 
election  of  a  mayor  and  council  who  would 
make  their  opposition  effective.  Meetings 
were  talked  about,  and  perhaps  held.  A  pe^ 
tltloD  for  the  repeal  of  Ordinance  -^9  was 
prepared  and  signed  by  some  200  persons. 
An  antl-admlnistratlon  ticket  was  In  process 
of  being  made  up  for  submission  to  the 
electors;  and,  either  about  that  time  or  aft- 
erwards, notice  was  given  of  the  intention  to 
introduce  another  repealing  ordinance.  On 
the  eve  of  the  election,  however,  Mr.  A.  fib- 
ber, one  of  the  agitators,  had  a  conversation 
with  plaintiff,  .from  which  he-  derived  the 
impression  that.  If  they  would  withdraw 
th^  opposition  ticket  and  not  Insist  npon 
Immediate  action,  but  would  wait  until  Jan- 
uary 1,  U915,  ne  (the  Mayor)  would,  then, 
accede  to  their  wishes  and  have  Ordinance 
349  repealed.  There  Is  some  conflict  in  the 
testimony  in  regard  to  the  understanding,  or 
misunderstanding,  that  was  reached,  but  it 
is  shown  beyond  dispute  that  there  was  a 
conversation  concerning  which  defendant, 
himself  testifies  as  follows: 

"Q.  And  you  also  heard  the  statement  he 
(Reiber)  made,  that  you  had  agreed,  in  the 
presence  of  Mr.  Burt,  I  believe,  to  abolish  the 
red  light  district,  provided  no  opposition  was 
put  up  against  you?  A.  X  never  made  audi  a 
statemenL  •  •  •  Q.  Do  yon  remember  any^ 
thing  about  a  conversation,  held  with  Mr.  Reiber 
in  the  mayor's  office,  in  the  presence  of  Mr.  Un- 
derwood? A.  Yes,  sir.  Q.  Please  explain  what 
took  place  between  you  and  Mr.  Reiber  at  that 
time?  A.  I  said  1  had  no  objection  to  their 
being  there,  or  not  being  there ;  that  I  was  not 
a  party  to  the  creation  of  the  district;  that  it 
was  put  there  before  my  time ;  and,  I  think,  if 
I  remember  right,  he  made  the  statement  that 
it  should  be  abolished  right  now,  and  I  said  I 
would  not  consider  it  before  January,  1915 ;  and 
he  epoke  of  a  petition,  and  I  said  it  was  not 
necessary,  so  far  as  I  was  concerned,  to  have 
a  petiUon,  nor  would  it  be.  Q.  Did  you  prcnnise 
him,  positively,  that  you  wowd  remove,  the  dis- 
trict Dy  January  1,  1916?  A.  No,  sir;  be 
promised  to  see  me  again,  and  he  never  came 
back.** 

It  maj  be  hen  remarked  that  this  case 
was  tried  in  1916.  and  the  evidence  shows 
that  plaintiff  was,  at  that  tlm^  again  before 
the  people  as  a  candidate  for  re-election  to 
the  office  of  mayor;  that  Burt,  the  then 
chief  of  police,  was  mnidng  on  the  same 
ticket;  and  that  the  candidate  opposed  to  the 
mayor  was  J.  W.  Miles,  the  member  of  the 
council  by  whom  the  last-mentioned  r^eal- 
ing  ordinance  bad  been  Introduced.  Mr^ 
Burt,  called  In  rebuttal  by  plaintiff,  gave  tes- 
timony to  the  effect  that  the  mayor  made  no 
promise  In  bis  presence  to  abolish  the  red 
Ught  district,  but  that  he  (Buri)  told  Reiber 
that  the  mayor  would  do  the  right  thing, 
provided  he  (Reiber)  did  not  antagonize  and 
keep  annoying  him;  that  he  was  satisfied 
that  he  would  do  the  right  thing;  and  £ar< 
ther  as  follows: 

"Q.  You  say  that  you  were  satisfied  that  he 
would  do  the  right  thing  if  he  were  not  antago- 
nized, and.  if  he  were  antagonized,  he  would  not 
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do  the  li^t  thing?  A.  I  meant  :to  say  that  he 
would  remove  the  district.  I  meant  that  he 
would  remove  the  (^strict  if  he  would  be  let 
alone,  becaase  he  told  me  K>;  I  had  done  asked, 
myself." 

O.  W.  Underwood,  also,  called  by  plaintiff 
In  rebuttal,  gave  the  following  testimony 
concerning  the  conrersatlons  betwieen  the 
mayor  and  Reiber  to  whldi  the  latter  testi- 
fies, to  wit: 

"i  was  in  there  to  see  the  mayor  by  Invitation 
of  Mr.  Reiber.  He  was  in  there,  and  he  asked 
the  mayor  what  he  intended  to  do  aboat  the  red 
light  district.  Tliat  is  bow  it  started.  And 
he  said,  •  •  •  •  Mr.  Mayor,  do  yon  want  me 
to  get  up  a  petitioft  to  present  to  you?"  And  he 
said,  *Ko,  it  is  not  necessary/  And  be  said 
that,  in  the  event  he  afaonld  sea  fit,  he  would  put 
them  oDt  of  hnslnees  on  the  Ist  ot  Jannary,  it 
he  did  put  than  out  at  all,  it  was  the  middle 
of  the  summer  tfaen—I  think  it  was  then  we 
were  talking ;  and  they  went  on  talking,  and  he 
■aid  that  he  would  consider  the  matter,  not 
from  the  standpcnnt  of  the  petition,  as  suggest- 
ed by  Mr.  Reiber,  but,  in  the  event  that  be  did 
put  them  out  of  business,  he  would  not  do  it 
before  the  fSawt  of  the  year,  if  he  pot  th«n 
out  at  all.  Q.  Did  he  assign-  any  reasons  for 
Us  decisioBT  A.  He  may  have  done  so.  I  do 
not  remember  anything  in  particular;  no,  sir. 
*  *  *  Q.  Too  are  positive  that  he  did  not 
make  any  promise  to  pot  it  oat?  A,  He  stated 
■pecificaUy,  hot  he  made  no  promise:  be  was 
willing  to  take  the  matter  up  with  a  few  repre- 
sentative citizens,  is  the  way  I  understood 
him." 

Reiber,  however,  appears  to  have  carried 
out  what  he  supposed  to  have  been  the  un- 
derstanding, BO  far  as  he  oonld.  The  peti- 
tion was  not  prea«ited  to  the  council,  and. 
among  those  with  whom  he  was  immediately 
associated,  the  opposition  ticket  idea  was 
abandoned.  There  were  others,  however, 
vrho  do  not  appear  to  have  been  governed  by 
Belber's  advice,  and  were  disposed  to  press 
matters  to  an  early  issue.  The  summer  came 
on,  the  heat  of  the  dlscnssloii  rose  with  the 
temperatore,  and  an  effort  was  made  to  have 
the  repealing  ordinance  passed  at  once,  to 
take  dXect  in  Jannary;  but,  while  It  was  the 
custom,  of  the  council  to  hold  its  regular 
meetings  monthly,  that  custom  became,  just 
then,  more  honored  in  the  brea<di  than  the  oh* 
eerrancet  and,  though  there  seemed  to  be  no 
dUBcnlty  about  special  meetings,  no  regular 
meeting  (which  was  required  for  tlie  purpose 
In  quesOon)  was  h^  betwem  June  and 
October ;  also,  there  were  two  vacancies,  oo- 
castoned  bj  resignations  In  the  membimhlp 
ot  the  coundl,  and  no  special  elections  were 
called  to  flU  than,  between  Jnne^  1AL4,  and 
A^TfU  imSi.  On  October  6,  1914,  a  regular 
meeting  was  convened,  the  repealing  ordi- 
nance was  adopted,  by  a  vote  of  four  to  three, 
the  ma^  vetoed  It,  and,  tm  the  following 
day,  there  appeared  In  d^aidanfs  news- 
paper, 'Tbte  Dfdly  S^rat,"  an  editorial  ccm- 
tainlng  a  porUoa  of  the  matter  here  cbarged 
to  he  libelons  and  reading.  In  part,  as  fol- 
lows: 

'^e  Mayor's  Veto. 

"Elariy  In  the  summer,  there  was  interest 
Attwn  with  reference  to  abolishiuc  the  red  hgbt 


^strict,  and  Mr.  7.  W.  M3es,  alderman  at  Urn, 
gave  notice  of  intention  to  introduce  an  ordi- 
nance to  that  effect,  which  he  did.  and  it  has 
been  awaiting  a  regular  meeting,  at  which  it 
might  be  considered,  until  last  night. 

"For  reasons  best  known  to  the  oi)poneQt8  of 
the  adoption  of  this  ordinance,  a  period  of  four 
months  elapsed  without  a  regular  meeting  of 
the  council.  When  the  matter  came  up,  Tues- 
day night,  the  vote  stood,  four  for  the  adoption 
to  abolish  this  plague  spot  and  three  to  re- 
tain it.  •  •  •  As  to  members  of  the  council, 
the  measure  carried,  but  Mayor  Egan  vetoes 
the  measure.  We  should  like  to  know  how 
Mayor  Egan  is  going  to  sauare  himself  with 
the  people  on  this  matter.  He  had  pledged  him- 
self to  support  a  measure  to  remove  the  district 
at  the  close  of  the  year,  and,  when  the  ordinance 
came  up,  regularly,  received  a  majority  vote, 
without  the  second  ward  having  a  representa- 
tive present,  Mayor  Egan  has  uie  nerve  to  go 
back  on  bis  promise  and  veto  the  ordinance. 
How  do  yon  like  that,  good  people?  Do  yov 
approve  of  the  action  ofthit  telf-eoiutiiuted 
oAompfon  of  tie  red  Ugktr 

The  matter  set  out  In  the  petititm  as  libel- 
ons 3a  that  banning  with  the  words,  "As  to 
members  of  the  couneD,"  ot  wUch,  "Do  yon 
approve  the  actton  ist  this  s^'Oonstltnted 
champion  of  the  red  Ught,**  are  Italidxed.  and 
it  is  alleged,  concerning  them,  that: 

They  were  "intended  to  r^er,  and  did  refer, 
to  your  petitioner  as  the  champion  of  the  'red 
light.*  to  the  knowledge  of  the  readers  of  said 
pai>er ;  that  the  'red  light'  was  intended  to  ap- 
ply to  the  restricted  district  in  the  city  ^ 
Crowley;  *  •  •  that  the  said  false,  senrrll- 
ous,  defamatory,  and  malicious  editorial  was 
reproduced  •  *  •  in  the  Crowley  Signal,  the 
weekly  paper  of  the  Publishing  Company;  and 
that  said  artide  was  published  in  the  said  two 
newq>aper8  aforesaid  for  the  purpose  <rf  injur- 
ing, maligning,  and  libeling  your  petitioner  In 
his  official  capacity  of  mayor  of  the  said  etty, 
fls  well  as  for  the  purpose  of  injuring  his  private 
character." 

Plaintiff  also  complains  €tt  passages  in  oer* 
toin  letters  from  correspondents,  members 
of  the  clergy,  mostly,  that  were  pnblislied  In 
defendant's  papers  within  a  week  or  ten 
da^  after  the  veto  of  the  ordinance. 

The  matters  charged  as  libelous  In  the 
letters,  respectively,  are  (In  ana  letter): 

"We  may  well  stand  ashamed  and  ai^iast  at 
the  spectacle  of  any  man  or  woman,  e^ecially 
those  in  authority,  being  a  partr  to  a  district 
the  shame  of  male  and  nmue  alike.'* 

In  another  letter: 

"Now  the  die  is  cast,  the  Rubicon  must  be 
crossed.  It  the  mayor  pledged  himself  to  sup- 
prat  a  measure  to  abolish  the  bell-hol^  the 
skunk's  rescMTL  and,  then,  in  the  face  of  that 
pledge,  and  the  majority  of  the  council,  de- 
liberately vetoes  the  measure,  I  consider  he  has 
offered  insult  to  the  people  he  made  the  promise 
to  and  proposes  to  retain  tliis  cursed  inrtitution 
in  our  city  tai  open  defiance  of  the  best  people. 
Men  and  women  of  Crowley,  do  you  stand  for 
such?  I  think  not.  Shall  we  keep  rilent? 
Shall  these  four  councilmen  and  the  Signal 
stand  alone  In  the  fray?  No^  never.  As  a  dti- 
zen,  I  lAiall  speak  out ;  as  a  Ohristiau,  I  shall 
pray ;  and,  as  a  preacher  of  the  Gospel  of  Christ, 
I  shall  proclaim  against  sudi  puuic  or  private 
injustice.  As  to  the  vice  district  (it  ia  weU  nam- 
ed, for  nothing  else  hut  vice  is  tavvht  and 

gracticed  within  its  hellish  domain),  there  is 
ut  (mo  of  two  reasons  why  men  want  to  keep 
it  gddng.  One  Is  to  make  mtmey.  The  other  & 
that  we  men  maj  gratify  tbelr  hdllsh  lustSL 
As  to  the  first  mentioned,  it  ooeuis  to  me  tbaU 
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ff  nien  wsnt  to  Muint^  a  vice  district  to 
make  money,  it  woald  be  notfaing  but  fair  for 
tbem  to  furni^  the  material  from  their  ovn 
families  with  which  to  ran  the  business.  I  am 
perfectly  willing  for  an^  member  of  my  family 
to  give  part  of  their  time  working  in  any  in- 
■titutlMi  that  I  support.  I  think  men  should 
put  up  the  material  or  shut  up  their  nonseaee." 

In  a  letter  from  a  third  correspondent,  the 
paragraph  complained  of  amounts  to  but  an 
^boratlon  of  tbe  idea  lost  above  expressed. 

On  the  trial  of  the  case,  the  different  writ- 
ers, editorial  and  eplstolai^,  dlsdalmed  any 
Intention  of  Injuring  the  plaintiff,  either  In 
his  official  or  personal  diaracter,  and  stated 
that  their  attacks  were  directed  against  the 
thing,  institution,  or  whatever  it  may  be 
called,  whldi,  by  virtue  of  his  veto,  be  had 
maintained  In  their  mldat.  Ctmslderable  tes- 
timony was  adduced  by  plaintiff  on  the  sub- 
ject of  damages,  hut  none  were  proved,  and 
his  re-^ection,  after  the  trial,  would  seem  to 
indicate  that  be  has  sustained  none.  Never- 
ttieleas,  It  was  competent  tor  the  trial  Judge 
to  assess  and  award  damages,  if  he  believed 
Qiat  plalntlfC  had  been  Ubeled.  a  O.  2815. 
19S4. 

Opinion. 

1.  We  can  discover  no  libel  In  the  editori- 
aL  The  ordinance,  which,  in  effect,  abolish- 
ed the  "restricted  district,"  had  been  passed 
by  a  majority  of  the  council,  and  it  was  with- 
in plaintiff's  discretion  to  make  It  effective, 
by  his  approval,  or  to  annul  It,  by  his  veto. 
He  chose  to  annul  It,  and  thereby  left  the 
"restricted  district"  to  a  contlnned  existence. 
His  complaint  is  that  be  was  referred  to  in 
tbe  editorial  as  the  "self-constituted  cham- 
pion" of  the  "red  light."  "Red  Ught"  is 
merely  another  name  for  "restricted  district" 
"Champion"  la  deflned  to  be; 

"(1)  One  who  engages  in  any  contest ;  a  com- 
t>atant;  a  fighter;  esp.  in  ancient  times,  one 
who  contended  In  nngle  combat  in  behalf  of 
another's  honor,  or  rights,  or  annetimes,  of  his 
own ;  now,  one  who  acts  or  speaks  in  behalf  of 
a  person,  or  a  cause ;  defender ;  an  advoeate." 
Web.  New  Int.  Die. 

Plaintiff  therefore  falls  entirely  within  the 
definition  of  "champion,"  as  the  term  Is  now 
used.  He  was  of  opinion  that  the  mainte- 
nance of  the  "restricted  district"  was  the 
proper,  or  better,  method  of  dealing  with  an 
existing  evil,  and  he  acted  In  support  of  that 
"cauBe,"  or  opinion,  tbereby  maintaining  It, 
successfully,  which  la  something  more  .than 
to  have  merely  advocated  It,  and,  as  he  did 
tliat  of  bis  own  volition,  he  was  a  self-con: 
stitutcd  champion. 

2.  Nor,  can  we  discover  any  libel  in  the 
second  matter  of  which  plaintiff  complataia. 

He  was  the  mayor  of  the  dty,  placed  In 
that  position  by  the  people  of  the  cl^ ;  bis 
official  acta  were  those  of  tiie  pet^e,  through 
their  chosen  r^resentative;  and,  If  those 
acts  did  not  represent  their  views,  or  were 
not  in  their  Interest,  it  vras  their  privilege  to 
criticize  them.   If  they  believed  that  they 


t»ded  to  vice  and  mlsgovemment,  and  hence 
were  ashamed  at  them,  they  had  the  rt^t 
to  say  80.  Many  people  have,  within  the  past 
year  or  two,  expressed  themselves  as  asham- 
ed of  the  President  of  1^  United  States,  and 
of  our  country;  some,  because  he  bas  not 
Involved  US  in  war;  others,  becaun.  It  baa 
looked,  at  tlmea,  as  though  we  might  become 
so  involved.  The  words,  "being  a  party  to  a 
district,  the  shame  of  male  and  female  aUke," 
as  used  in  the  paragraph  under  consideration, 
when  consldoed  with  their  context,  mean 
nothing  more  than  that  plaintiff,  by  hia  vote, 
contlnned  the  "restricted  district"  In  exist- 
ence when  It  was  within  his  power  to  have 
destroyed  it;  and,  as  be  has  hem  rfrtfected, 
with  that  Issue  presented  to  the  petqde  of 
Crowley,  It  would  seran  that  the  writer  of  the 
letter  must  now  be  ashamed  of  a  majority 
of  his  fi^w  dtiaens.  On  the  aOuie  hand, 
they  may  fecA  a  sense  of  superiority  upon  the 
assumption  that  they  lire  better  Informed  and 
entertain  more  enlli^tmed  views  than  be,  as 
to  the  subject  under  consideration,  and  fe^ 
ashamed  of  him.   Who  knows? 

3.  The  next  paragraph  to  be  considered  is 
more  objectionable  and  makes  unpleasant 
reading,  but  It  will  be  observed  that  the  writ- 
er of  the  letter,  after  expressing  himself  t^OD 
the  subject  of  the  maycnr'a  veto,  jaoceeds  to 
give  on  opinion  of  ttianklnd  in  general,  In- 
cluding, periiaps,  more  particularly,  the  men 
of  Crowley  who  were  not  In  favor  of  abolish- 
ing the  restricted  district 

"There  Is  but  (me  of  two  reascms,"  he  says, 
"why  men  want  to  keep  it  n^g.  One  is  to 
make  money.  The  other  is  mat  vile  men  may 
gratify  their  hellish  lusts." 

Which  we  take  to  be  intended  rather  as  a 
commentary  upon  the  depravity  of  the  aver- 
age man,  In  which  he  should  not  be  allowed 
to  indulge  himself,  than  as  a  libel  npon  the 
mayor.  The  writer  of  the  letter  believes,  ap- 
parently, that  a  restricted  district  la.  In  - 
feet,  a  means  of  propagating  vice  and  not 
of  segregating  and  dealing  with  an  existing 
evil,  and  yet  we  are  quite  sure  that  he  would 
be  willing  to  admit  that,  whatever  may  be  its 
practical  operation,  the  Intention  la  to  segre- 
gate a  certain  class  of  vidooa  or  unfortunate 
people,  and  thereby  subject  them,  more  con- 
veniently, to  control  and  perhaps  protection, 
and  thereby,  also,  the  better  to  protect  so- 
ciety from  the  Inflaoice  of  their  more  im- 
mediate presence.  Hovrever  that  may  be,  w» 
do  not  think  the  quoted  expression  can  rea- 
sonably be  considered  as  directed  against  the 
plaintiff  any  more  than  against  any  other 
man  who  may  entertain  a  different  view  from 
that  of  the  writer  of  the  letter  upon  the  snb- 
Ject'of  the  policy  and  morality  of  establishing 
a  restricted  district  And  the  same  thing 
may  be  said  of  the  r«nainder  ot  the  quoted 
language,  conristins  of  a  more  argument  ad 
hominum  equally  unconvincing  and  offensive, 
but  not  lib^oua,  and  of  the  last  pnbllcatton 
mentioned  In  the  preceding  statement  of  ttw 
case. 
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In  justice  to  tbe  plaintiff,  we  may  sar  tbat, 
while  tbe  reveniie  derived  by  the  dty  was  an 
«Iement  tbat  was  considered  by  blm  In  hla 
veto  of  tbe  repealing  ordinance,  his  main  rea- 
son for  the  veto  was  that  he  believed  segre- 
gation and  regulation  was  much  better  than 
to  have  "tliat  class  of  people"  all  over  the 
town,  or  as  he  says  In  another  place: 

have  seen  it  tested  here,  and,  after  consid- 
ering the  matter,  I  dedded  that  tbe  regnlation 
wo  the  best  solution  of  tbe  questirai.  It  was 
better  to  have  them  alt  together,  and  you  could 
know  what  was  going  on  and  keep  them  straight, 
than  to  have  tibem  all  up  and  down  the  street.** 

There  are  many  matters  In  which  sharp 
differences  of  opinion  arise  between  a  public 
officer  and  his  constituents,  and,  as  he  Is 
charged  with  the  responsibility  of  acting  for 
than,  his  acts  are  open  to  their  criticism,  and 
such  criticism  should  not  be  construed  as  a 
libd  of  the  individual,  when  consdentloasly 
directed,  not  against  him  or  his  motives,  but 
against  his  acts  and  their  effects. 

In  our  oplnl<m,  the  crlttdaoi  of  which 
plaintiff  complains  Is  of  tbe  character  thus 
Indicated  and  fnmlabee  no  basis  for  tbla  ac- 
tion. 

It  Is  tfa^vfore  ordered  tbat  tbe  Jndgmait 
«ia>ealed  from  be  annulled,  tbat  plalntUTs  de- 
mand be  rejected,  and  that  this  salt  be  dis- 
missed, at  bis  eost  In  both  eonrtSL 


<1»  I^.  1078) 

No.  21901. 

OITZ  OF  SiHItBVE3>0RT  t.  SOUTHWEST- 
ERN GAS  ft  ELBCTBIO  OO. 

^Supreme  Court  of  TiOoWana.   Fdi.  12,  1017. 
Beheaiinc  Denied  March  12,  1917.) 

(Syllabut  by  the  Co^trt.) 

1.  STATOnS  ^181(1),  183,  188— GOKSIBUO- 

TioN  — Obvious  InADVKBTiiroK— Pbbsukp- 

TION. 

Occasions  may  now  and  then  arise  when, 
-fnnn  tbe  necessitr  to  make  particular  statutes 
intelligible  and  operatiTe,  courts  will  correct 
-or  Ignore  obvious  inadvertences  therein,  but  it 
Khould  never  be  forgotten  that  the  power  to 
make  the  laws  Is  not  vested  in  the  judiciary; 
that,  when  the  department  in  which  that  power 
is  vested  has  expressed  itaelf  In  unambi^ous 
language,  tbe  presumption  arises  that  it  in- 
tended that  which  the  language  imports  and 
that  in  this  state  it  has  preecnbed  for  the  ju- 
diciary and  for  the  public  at  large  a  rule  of  m- 
■terpretation  which  u  expressed  in  language  of 
that  character. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
•Cent  Dig.  H  269,  2«1,  266,  267,  276.] 

2.  ASBIGNlfENTS  «=>24(2)  —  ABSIGNUENT  OF 

Claim  ron  Pbbsonal  Injubies  —  Pusuc 

POUCT. 

The  public  policy  of  a  state  is  determined 
by  its  laws,  ana,  where  a  statute  has  bera  en- 
-acted  authorizing  an  injured  employ^  to  sub* 
Togate  his  employer  to  bis  right  of  action  in 
■damages  against  a  third  person  throuEh  whose 
fault  the  injury  was  inflicted,  and  anouier  stat- 
ute has  been  oiacted  anthoniiing  his  widow.  In 
•the  event  of  hli  deatii  from  injury,  to  assign  ner 
'Vlaim  for  such  damages  and  for  the  damages 
resulting  to  ber  from  his  death,  or  such  propor- 
tion thereof  as  may  be  agreed  on,  to  the  attor- 


ney whom  she  employs  for  Its  coUeetfoUj  It  can- 
not be  said  tbat  she  offends  against  such  pnbUe 
policy  by  making  a  stmilar  assignment  to  some 
one  else,  under  conditioni  which  may,  peihaps, 
be  more  favorable  to  her. 

[Ed.  Note.-"For  other  cases,  see  Anagoinents, 
Cent  Dig.  1  43.] 

3.  CoNsxiTunoifAL  Law  «»7(K3)— Judicial 

Depabtmbnt. 
This  court  is  not  chsrged  with  the  functltHi 
of  determining  either  tbe  morality  or  the  .ex* 
pediency  of  legislation. 

[Ed.  Note.— For  other  cases,  see  Gonstitation- 
al  Law,  Cent  IMg.  {  131.] 

AKveal  from  First  Jndldal  Dlatrlct  Oonrt, 
Pariah  of  Caddo;  B.  D.  Webb,  Judge. 

Action  by  the  City  of  Kireveport,  Mibrogee. 
against  tbe  Southwestern  Gas  &  Electric 
Company.  Exception  of  no  cause  of  action 
sustained,  and  snlt  dismissed,  and  plalntUI 
appeals.  Jadgment  aninilled,  and  cause  le- 
manded. 

Murff  &  Roberts,  of  Sbrevepoit,  and  J.  0. 
Henriques.  of  New  Orleans,  for  appellant 
Alexander  ft  Wilkinson  and  E.  W.  ft  P.  N. 
Browne,  all  of  Shreveport  for  appellee. 

MONROE,  O.  J.  Plaintiff  has  appealed 
from  a  jadgment  sustaining  an  exception  of 
no  cause  of  action  and  dismissing  its  snlt 

The  petition  alleges,  in  substance,  that 
Crayton  Williams  was  «nployed  by  plain- 
tiff as  a  fireman,  and  on  Februaiy  6,  1915,  In 
the  discbarge  of  his  duties,  attended  a  lire, 
at  which  he  lost  his  life  by  coming  In  con- 
tact with  a  heavily  charged  electric  wire 
owned  or  controlled  by  defendant,  and, 
through  defendant's  gross  negligence,  allow- 
ed to  remain  exposed  and  uninsulated;  that 
he  left  a  widow  and  a  minor  child  who  bad 
been  dependmt  on  him  for  support,  to  whom, 
by  reason  of  tbe  facts  stated,  the  defendant 
herein  became  indebted  In  the  smn  of  $15.- 
OOQ.  and  to  whom  petitioner  owed  compensa- 
tion as  provided  by  Act  No.  20  of  1914,  the 
amount  of  which,  having  been  fixed  by  judg- 
ment bas  been,  and  Is  still,  r^larly  paid; 
that,  according  to  the  provisions  of  said  act 
end  by  reason  of  said  judgment,  petitioner 
has  been  legally  subrogated  to  the  right  of 
said  widow  indlvidnally  and  as  tutrix  with 
respect  to  tbe  debt  due  by  defendant  and 
has  moreover  been  so  subrogated  by  virtue 
of  a  notarial  contract  of  date  March  16, 
1016.  Wherefore  It  prays  that  defendant  be 
dted  and  for  judgment  in  the  sum  of  f 15,000. 

Act  No.  20  of  1914  Is  entitled : 

"An  act  prescribing  the  liability  of  an  em- 
ployer to  make  compensation  for  injuries  receiv- 
ed by  an  employ^  in  performing  services  arts* 
ing  out  of  and  incideutal  to  his  employment  In 
the  course  his  employer's  trade,  business  or 
oGcupstion  in  certain  trades,  basineWes)  and  oc> 
cupstions,  abolishing  In  certain  cases  tiie  de- 
fenses of  assumption  of  risk,  contributory  n^- 
ligence  and  negligence  of  a  ftdlow  servant  in  ac- 
tions for  personal  injury  and  death,  establishing 
a  sdiednle  of  compensstion,  regulating  proced< 
ure  for  the  detemunation  of  liabili^  and  com- 
pe&sation  thereunder  and  providing  for  methodt 
for  payments  of  CMnpensatlon  thennnder." 


^Ovt  oUwr  Bases  sss  sans  to^  and  KBT-NUimBR  In  all  Buir-Numbend  Didsts  and  taOmm 
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The  text  of  the  act  comports  with  the  ti- 
tle, and,  taking  the  two  together,  they  dis- 
close the  object  to  be  to  provide  that  In  cer- 
tain classes  of  employments  and  Industries 
and  imder  certain  conditions  the  employer 
shall  make  comprasatlon  when  the  employ€ 
Is  Injured ;  and,  as  It  contemplates  the  mak- 
ing of  the  compensation  as  well  when  the 
employe  dies  of  his  Injury  as  when  he  sur- 
vtves.  It  follows  that  the  c(»idItions  and  reg- 
ulations with  respect  thereto  were  in  all 
probability  Intended  to  be  applied  In  the  one 
case  to  the  Injured  employ^,  and  In  the  other 
to  those  who  surrlve  him  and  succeed  to  his 
rights.  It  will  be  observed  that  the  words 
'injury  and  death"  are  associated  In  the  ti- 
tle of  the  act,  and  elaborate  provision  la 
made  In  the  text  for  the  payment  of  the  com- 
pensation therein  contemplated  to  the  depend- 
ents of  the  Injured  employ€  after  bis  death ; 
the  remedies  afforded  to  the  one  being,  as  a 
rule,  the  same  as  those  afforded  to  the  other. 
The  parties  to  whom  the  act  applies  are 
variously  referred  to  therein  as  "the  em- 
ployer," "the  employe,"  "the  Interested  par- 
ties,** '*the  person  to  whom  compensation  Is 
due,"  "the  dependents,"  '*the  representatives," 
etc  Moait  frequently,  no  doubt,  where  em- 
ployer and  employe  and  the  dependents  ofl 
the  latter  are  intended.  It  is  so  expressed,  but 
there  are  many  Instances  in  which  the  Inten- 
tion to  Include  the  dependents  Is  obvious 
enough,  and  yet  they  are  not  mentioned. 

Thus  section  17  provides  that  "the  inter- 
ested parties"  (meaning  the  employer,  the 
employe,  and  the  dependents  of  the  latter) 
shall  have  the  right  to  settle  all  matters  of 
compensation  between  themselves,  but  that 
their  agreements  shall  be  in  writing  and  ap- 
proved by  the  Judge.  It  then  declares  that 
"the  agreements  between  employer  and  em- 
ploye shall  be  presented  to  the  court  upon 
Joint  petition  of  employer  and  employe," 
thus  entirely  Ignoring  the  dependents  of  the 
employe.  Section  18  provides  that,  in  case 
of  failure  of  employer  and  ^ploye  or  de- 
pendents of  employe  to  agree  upon  a  claim 
for  compensation,  either  party  may  present 
a  complaint  to  the  Judge,  but  section  19  de- 
clares that  "either  employer  or  employe  shall 
have  the  right  to  appeal  to  the  proper  appel- 
late tribunal,"  and  plaintiff's  counsel  call  at- 
tention to  eight  other  instances  of  a  similar 
character.  The  provision  of  the  statute  upon 
which  this  controversy  appears  to  hinge  la 
the  following : 

"Sec.  7.  •  •  •  That,  when  an  iojary  for 
which  compensation  is  p^ble  under  this  act 
shall  have  been  sustained  under  circumstances 
creating  in  some  other  person  than  the  employ- 
er a  legal  liability  to  pay  damages  In  respect 
thereto,  tiie  injured  employe  may,  at  his  option, 
either  claim  compensatimi  under  this  act  or  ob- 
tain damages  frnn,  w  proceed  at  Ja.w  against, 
such  other  person  to  recover  damageB,  and,  if 
compensation  is  claimed  and  awsrdea  under  this 
act,  any  employer,  haTing  paid  the  compensa- 
tion or  haring  beoHne  liaue  tberefbr,  shaU  be 
subrogated  to  the  rights  of  the  injured  on- 
I^y6  to  recover  against  that  person,  and  may 
oDmpMmiM  the  claui-thereCoir  ui  Ida  dlacretions 


Provided,  if  the  employer  shaU  recover  from 
such  other  oerson  damages  in  excess  of  the  com- 
pensation already  paid  or  awarded  to  be  paid 
under  this  act,  then  any  such  excess  shaU  be 
paid  to  the  lidnred  employe,  less  the  employer's 
legitimate  and  reasonable  expenses  and  costs  of 
the  action,  which  payment  shall  be  credited  np- 
on  tlie  balance  ot  compensation,  if  any,  that 
may  become  due  thereafter." 

The  contention  of  the  defendant  Is  that, 
whilst  the  section  thus  quoted  provides  that 
the  employer  who  pays  compensation  to  an 
Injured  employe  shall  be  subrogated  to  the 
rights  of  such  employe  with  respect  to  his 
claim  against  the  ttiird  person  who  might  be 
liable  In  damages  for  his  Injury,  It  does 
not  80  provide  with  regard  to  the  claim  of 
the  employe's  dependents,  which  Is  quite 
true.  But  nether  does  the  quoted  section 
provide  that  the  dependents-  shall  have  the 
option.  In  case  the  Injuries  of  the  employe 
result  in  his  death,  of  claiming  compensation 
from  the  employer,  under  the  act,  or  claim- 
ing damages  from  the  "other  person**  through 
whose  fault  the  injury  to  the  employe  may 
have  been  Inflicted,  and  yet  the  act  declares 
that  for  Injury  causing  death  within  a  year 
payment  of  compensation  shall  be  made  to 
those  wholly  dependent  and  to  those  partial- 
ly dependent  upon  certain  bases;  that  the 
wife  and  certain  others  shall  be  presumed 
to  have  been  wholly  dependent,  that  In  other 
cases  the  matter  shall  be  determined  by  the 
facts,  and  that  the  dependents  shall  have 
the  right  to  present  their  claims  to  the  judge, 
and,  In  general,  confers  upon  the  dependents 
about  the  same  rights,  to  be  exercised  after 
the  death,  that  the  employe  may  exercise 
before  his  death,  and  C.  O.  2315,  confers  on 
the  wife  and  children  and  brothers  and  sis- 
ters of  the  decedent  the  right  of  action  In 
damages  that  he  may  have  possessed  at  the 
time  of  bis  death,  and  also  the  right  to  sue 
for  such  damages  as  they  may  have  sustain- 
ed by  reason  of  his  death.  Section  7  ap- 
pears, therefore,  to  have  been  equally  un- 
necessary to  either  the  employe  or  his  de- 
pendents, so  far  as  the  option  Is  concerned, 
and  Is  Important  only  with  reference  to  the 
subrogation. 

Upon  that  point  It  may  reasonably  l>e  In- 
ferred that,  in  enacting  a  statute  under 
which  an  employer  may  be  held  liable  to  the 
employe  for  the  fault  of  a  third  person  over 
whom  be  (the  employer)  has  no  control,  it 
was  thought  advisable  to  make  some  provi- 
sion whereby  that  burden  might  be  shifted  to 
the  shoulders  of  the  person  really  at  fault, 
though  It  was  not  thought  advisable  either  to 
relieve  the  -  employer  of  the  <^llgatlon  to 
make  compensation  to  the  employe  or  to  give 
the  latter  an  action  under  the  statute  In  ad- 
dition to  that  given  by  the  Code.  On  the 
other  hand,  It  was  clearly  the  prc^r  thing 
to  provide  against  the  employer's  making  a 
profit  out  of  the  transaction  by  collecting 
more  than  he  was  required  to  pay  out.  The 
Idea  that  was  adopted,  therefore,  was  to  al- 
low the  employer  to  recoup  himself  and  to 
require  blm  to  pay  OT«r  to  the  employd  what- 
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ever  amonot  be  ml^ht  be  able  to  collect  from 
tbe  part7  at  fftolt  In  excess  of  that  required 
to  make  Mm  wbole;  and,  as  hla  UabiUty  to 
the  dependents  of  ttie  Injured  employ^  who 
dies  Is  tbe  same  as  his  liability  to  the  Injor- 
ed  ouploirA  who  snrrlTes,  there  ammars  to 
US  to  be  no  conceiTable  reason  why  he  shoold 
not  be  allowed  the  same  snbrogatlon  In  the 
one  case  as  In  the  oOer.  Section  7,  how- 
erer,  is  an  uceedlngly  InqiKMrtant  one,  and 
we  feel  bonnd  to  assume  that  It  was  folly 
considered,  and  that  tbe  lawmakers  found 
reasmi,  thongb  It  Is  not  apparent  to  ns  at 
this  time,  for  according  to  tbe  employer  the 
xls^t  €t  snbrogatlon  to  the  Injured  enq>loy6*8 
claim  and  for  denying  that  tight  as  to  the 
daim  of  bis  dqiendents;  and  as  tbe  fact  Is 
that  tiu  section  does  not  provide  for  tbe  sub- 
rogati<m  of  the  employer  to  tbe  righto  of  tbe 
d^)endrait8,  we  do  not  feel  authorised  to  snb- 
stltute  ocir  ^ew  of  what  may  have  been  In- 
traded  for  what  was  actually  done  or  left 
undone.  The  cmdndm  thus  reached  seems 
all  tbe  more  Inevitable  in  this  case  wben  we 
consider  section  84  of  the  statute  In  question, 
which  reads: 

"That  tbe  rights  and  remedies  herein  granted 
to  an  onployA  on  accoant  of  a  personal  injury 
for  whidi  he  la  entitled  to  compensation  under 
this  act  Bhall  be  exclusive  of  aU  other  rights 
and  remedies  of  such  employ^,  his  personal  rep- 
rosontatiTea,  dependents,  reuoons,  or  otherwise, 
on  soeoont  vi  audi  injury." 

One  Dt  the  lights  granted  to  the  employe 
Is  that  of  subrogating  his  employer  to  his 
rigbt  of  action  agalhst  the  perstm  through 
whose  fanlt  he  was  injured,  and  whilst  the 
Utaral  inteipretaticm  of  section  81  must,  no 
doubt.  In  some  other  respects  yield  when  con- 
strued with  other  provl^ona  of  the  statute, 
there  is  nothing  to  prevent  its  being  inter- 
preted as  written  so  far  as  the  right  thus 
mentioned  Is  concerned. 

[1]  Occasions  may  now  and  then  arise 
when,  from  some  necessity  to  make  particu- 
lar statutes  Intelligible  and  operative,  courts 
will  correct  or  Ignore  obvious  inadvertences 
Qiereln,  but  It  should  never  be  forgotten 
that  the  iwwer  to  make  the  laws  la  not  vest- 
ed in  the  Judiciary,  that,  when  tbe  depart^ 
ment  in  which  that  power  is  vested  has  ex- 
pressed itself  In  uDamblguons  language,  the 
presumption  arises  that  It  Intended  that 
which  tbe  language  imports,  and  that  In  this 
state  it  has  prescribed  for  the  Judiciary  and 
the  public  at  large  a  rule  of  interpretation 
which  is  expressed  in  language  of  that  char- 
acter, to  vrlt: 

"When  a  law  is  dear  and  free  from  all  am- 
biguity, the  letter  of  It  is  not  to  be  disr^rded 
under  pretext  of  pursuing  the  spirit."  C.  G.  13. 
Walker  v.  S.  &  P.  RaUroad  Ga,  110  La.  718, 
84  South.  749. 

[2]  We  are  of  opinion,  however,  that  plain- 
tltt  is  subn;«ated  to  the  ri^te  of  the  widow 
as  set  ftorth  In  tbe  notarial  contract,  made 
part  of  the  petition,  though  we  express  no 
opiniim  In  regard  to  the  rights  of  tbe  minors 
of  Whom  she  is  natural  tutrix  Counsel  for 
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defendant  argue  that  no  sadi  asAlgnm^t  or 
subrogation  can  be  sustained,  for  the  reason 
that  (quoting  from  the  syllabus  of  their  first 
brief): 

"Both  at  the  dvll  law  and  at  the  common  law, 
the  assignment,  transfer,  sale,  subrogation,  or 
any  other  form  oi  alienation  of  an  action  for 
personal  injniies  li  x«>r6bated  as  being  against 
public  pdicy  and  good  morals." 

The  learned  counsel  seem  to  forget  that 
tbB  public  policy  of  a  stoto  is  determined  by 
its  laws,  and  to  ignore  the  fact  that  tbe  stat- 
ute here  in  question  authorises  an  injured 
employ^  to  subrogate  his  emxth^w  to  bis 
rigiu  of  adlon  tor  damages  against  the  per- 
son tbrou^  whose  fanlt  he  was  injtired. 

And  we  may  also  call  tbtSr  attratiou  to 
Act  No.  124  of  1806,  amending  and  re-enact- 
ing R.  S.  2897,  and  providing: 

"That,  by  written  contract,  signed  by  die  dl- 
ent,  attorneys  at  law  may  acquire  as  their  fee 
in  such  matter  an  interest  in  the  sabject-matter 
of  the  saitv  proposed  suit  or  claim,  in  the  prose- 
cution *  *  *  of  which  they  are  anpu^ed, 
whether  suit  or  claim  be  for  money  nx  for  pn^ 
erty,  rasl,  personal  x  of  any  dascription  what- 
ever." 

If,  then,  according  to  the  anthoritetively 
declared  public  policy  of  the  state,  an  Injured 
employ^  may  assign  his  claim  for  the  dam- 
ages resulting  from  such  injury  to  bis  em- 
ployer, and  his  widow  may  assign  her  claim 
for  such  damages,  aud  for  the  Injuries  in- 
flicted upon  her  ia  tbe  event  her  husband 
dies  of  such  Injuries  (as  provided  hy  C.  C 
2316),  or  such  proportion  thweof  as  may  be  . 
agreed  on,  to  the  attorney  whom  she  em- 
ploys for  Its  coUectioD,  how  can  It  be  said 
that  she  offends  against  sndi  public  policy 
by  making  a  similar  assignment  to  some  one 
else,  under  conditions  which  may,  perhaps, 
be  more  favorable  to  her? 

[3]  As  to  the  moral  aspect  of  the  case,  this 
court  is  not  charged  with  the  function  of  de- 
termining either  the  morality  or  tbe  expedi- 
ency of  legislation,  but  in  answer  to  the  sug- 
gestion of  counsel  will  venture  to  say  that  it 
discovers  no  Immorality  In  a  contract  the  ap- 
parent purpose  of  which  Is  to  relieve  a  per- 
son who  has  not  Incurred  a  debt  from  tibe 
obligation  of  paying  it  and  to  shift  that  bur- 
den to  the  shoulders  of  the  real  debtor  (not 
that  we  are  saying  that  the  counsel's  dioit 
Is  the  real  debtor  in  this  case,  but,  as  the 
suit  has  been  dismissed  on  an  exc^don  of 
no  cause  of  action,  we  must  proceed  upon 
that  theory).  Our  conduslon  then  ia  that 
there  was  error  in  the  Judgment  appealed 
from,  and  it  Is  therefore  annulled,  and  the 
case  is  remanded  to  be  proceeded  vrtth  ac- 
cording to  law  and  tbe  view  expressed  in 
this  opinion,  the  costs  of  the  appeal  to  be 
paid  by  defendant,  and  those  of  the  trial 
court  to  await  tbe  final  Judgment 

O'NIELL,  J.,  concurs  In  the  decree,  but  la 
of  the  opinion  that  subrogation  took  place  as 
a  matter  of  right  to  the  extent  of  the  pay- 
ment made  by  the  dty,  under  tbe  provisions 
of  tbe  CMl  Code,  art  2161. 

Digitized  by  Google 


562 


74  SOUTHBRN  REPOBl^B 


STATE  V.  BALLOU. 
(Supreme  Coort  of  Louisiana.  Feb.  12,  1917. 
Beliearing  Denied  March  12, 11317.) 

(BpUaJms  by  th€  Court.) 

1.  Obhuxal  L&w  «=3lie6%(12)— KiaXi— B»- 
XARKs  or  Tbial  Judqs. 

Wben  the  trial  Jndge  durins  the  course  of 
the  trial,  in  the  presence  of  tbe  jury,  makes 
remarks  prejudicial  to  the  accused  or  his  wit- 
nesses, the  verdict  will  be  set  aside. 

[Ed.  Note.— Fbr  other  caaea,  see  Grimlnal 
Law,  Gent        |  312S.] 

2.  OBDcnru  Law  «b9600(1)  —  Tbux.  —  Bti- 

DBMOl)  OF  ABSBHT  WlTIfEaSBB. 

Where  a  defendant  in  a  criminal  case  asks 
for  a  continuance  on  the  groond  of  the  absence 
of  imiMrtant  and  material  witneasra,  and  the 
district  attorney  admits  that  if  the  witnesses 
were  present  they  would  testify  as  indicated  in 
the  motion  for  a  contiQuance,  the  prosecuting 
attorney  cannot  withdraw  bis  admiasioo,  after 
the  evideDce  is  all  in;  and  the  trial  judra  must 
permit  the  statement  to  be  read  to  the  jory,  al- 
though it  may  be  comulative. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law,  Oent  Dig.  ||  1342. 1345, 1004.] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Jefferaon  Davla;  Alfred  U. 
Barbe,  Judge. 

Ed.  Ballou  was  convicted  of  ahoottng  with 
Intent  to  kill,  and  he  appeals.  Judgment  re- 
versed, and  case  remanded. 

John  J.  Boblre,  of  Jennings,  for  appellant 
A.  T.  Coco,  Atty.  Oen.,  T.  Arthur  Edwards, 
Dlst  Atty.,  and  J.  H.  Jaclcson,  Asst  Dist 
Atty.,  botb  of  Lake  Charles  (Vernon  A.  Coco, 
of  HarksTlUe,  of  counsel),  for  the  State. 

SOMMBBVIUiD,  J.  Defendant  was  diarg- 
ed  with  Bhootli«  witb  Intent  to  fcUl  and  mur- 
der. He  was  convicted  of  sbootlng  with  In- 
tent to  kill,  and  he  has  ajvealed  from  the 
verdict  and  sentence. 

Appellant  depends  upon  two  bUls  of  excep- 
tions, wherein  It  Is  shown  that  the  .  judge 
made  a  remark  affecting  the  credibility  of 
one  of  defendant's  witnesses;  and  upon  the 
refusal  of  the  judge  to  permit  defendant  to 
offer  in  evidence  the  written  admission  made 
by  the  district  attorney  on  the  trial  of  a  mo- 
tion for  a  continuance,  as  to  what  certain 
absent  witnesses  would  testify  to.  if  they 
were  present  on  the  trial  of  the  cause. 

[1]  It  appears  from  the  bill  of  exceptions 
and  the  per  curiam  of  the  Judge  that  defend- 
ant produced  a  witness,  who  said  that  he 
could  not  speak  English,  and  who  asked  to 
be  questioned  In  French;  and  that  the  Judge 
remarked,  In  the  presence  of  the  Jury: 

"If  he  (referring  to  the  witness)  was  at  the 
end  of  bis  rope  he  could  speak  English.'* 

It  is  not  clear  what  the  Judge  meant  by 
the  remark  made  by  him;  but  It  Is  certain 
that  he  reflected  on  the  credibility  of  the  wit- 
ness, and  that  he  had  no  right  to  do  so.  Tbe 
remark  made  was  prejudicial  to  the  accused. 


and  the  case  will  be  remanded  for  a  new 
triaL  The  Judge  should  not  comment  on  the 
credibility  of  a  witness  or  on  the  evidence  la 
the  course  of  the  trial  of  a  criminal  ease. 
These  are  matters  entirely  within  the  prov- 
ince of  the  Jury,  and  not  of  the  Judge. 

[2]  The  other  bill  of  exceptions  Is  taken 
to  the  ruling  of  the  court  in  exdndlng  from 
tbe  Jury  tbe  admission  by  the  district  attor* 
ney  that  a  eertaln  absent  witness  would,  IC 
present  testify  in  a  certain  way. 

Tbe  law  provides: 

"That  in  all  criminal  cases,  whenever  either 
the  state  or  tbe  defendant  asks  for  a  oontlnu- 
SQce  on  the  ground  of  the  absence  of  an  impor- 
tant or  material  witness,  the  other  shall  be  en- 
titled to  an  immediate  trial  on  admitting  that  if 
said  *  •  •  witness  were  present  that  he 
would  testify  as  stated  In  the  affidavit  made  for 
a  continuance,  bat  in  no  case  shall  either  the 
state  or  defendant  be  required  in  order  to  get  a 
trial  to  admit  that  the  statements  made  in  the 
affidavit  •  •  •  are  true."  Act  84  of  1894, 
p.  117. 

The  district  attorney  states: 

"The  admisBi<Hi  was  made  on  the  affidavit  of 
accused  that  he  bad  no  other  witness  by  whua 
he  could  prove  the  fact  set  oat  in  the  motion  for 
a  continuance,  and  counsel  for  defendant  stated 
in  open  court  that  this  was  a  fact.  Accused  r^- 
ulaily  called  as  a  witness  in  his  behalf  one  Philo- 
geue  Cole,  who  was  present  at  the  scene  of  tiie 
difflcnlty  and  testlfled  to  tin  fact  set  out  in  tbe 
motion  for  a  continuance.  The  evidoice  of  tiie 
absent  witness  was  purely  cumulative.  To  hold 
that  under  the  circumstances  the  evidence  aboald 
have  been  admitted  would  have  the  effect  of  al- 
lowing an  acensed  to  perpetrate  a  fraud  upw 
the  court" 

And  the  court.  In  its  per  curiam,  aaya: 
"The  statement  of  the  district  attorney  is  cor- 
rect Other  witnesses  offered  by  the  defendant 
testified  to  the  fact  set  out  in  the  motion  tor  a 
continuance.  The  rule  otherwise  wouM  be  to 
put  tbe  state  at  the  mercy  of  the  defendant  in 
the  matter  of  continuances.*' 

The  motion  for  a  continuance  made  by  the 
defendant,  based  on  the  absence  of  two  ma- 
terial witnesses,  contains  a  synopsis  of  the 
evidence  which  the  two  witnesses  would 
swear  to  respectively;  and  the  evidence  is 
shown  to  be  materiaL  After  having  agreed 
to  admit  the  testimony  of  the  absent  wit- 
nesses, if  the  trial  should  be  proceeded  with, 
tbe  district  attorney  should  not  have  object- 
ed to  the  reading  of  tbe  statement  to  the 
Jury.  In  tbe  case  of  State  v.  Washington. 
136  La.  856,  67  South.  930,  tbe  court  say: 

"The  prosecatin^  attorney  has  no  right  to 
withdraw  his  admission  after  tiie  evidence  is 
all  in." 

It  may  be,  as  stated  by  tiie  district  Judge, 
that  tbe  evidence  was  cumulative,  and  other 
wltnessee  bad  testlfled  to  tbe  same  thing. 
This  veiy  cumulation  of  witnesses  and  evi- 
dence may  have  been  auffldent  to  have  alter- 
ed the  verdict  in  this  case.  Tbe  Jurors  are 
the  sole  and  exclusive  Judges  of  tbe  sufficien- 
cy of  the  evidence  pertaining  to  the  guilt  or 
innocence  of  tbe  accused  and  tbe  Judge  can- 
not pass  upon  It 

In  tbe  case  of  State  of  Louisiana  t.  Joe 
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Olover,  TwxatSj  decided,  140  I<a.  726^  73 
Sontb.  848,  the  oonrt  held,  on  tlie  trial  of  a 
motion  for  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence  where  such  evidence 
OA  not  ai>pear  to  be  Incredible  to  the  trial 
Judge,  and  where  It  was  shown  to  be  mate- 
rial and  Important  to  the  main  Issne  In  the 
case: 

"The  trial  jtidn  was  not  jnstlfled  In  refuslnff 
the  new  trial,  either  because  the  evidence  was 
cumulative  or  because  he  did  not  believe  that  it 
wonld  have  had  sufficient  weight  to  have  pro- 
duced a  different  verdkt  It  it  bad  been  heard 
hy  the  Jniy." 

And.  In  tills  ease,  ttie  trial  judge  was  not 
Jnstlfled  In  refuring  to  permit  the  evidence 
referred  to,  wtddi  fbe  district  attorn^  had 
previously  agreed  should  be  admitted,  to  go 
to  tke  Jury. 

It  te  Uierefm  ordmd.  adjudged,  and  de- 
creed that  tiie  Judgment  appealed  fttnn  be 
annulled,  avoided,  and  reversed;  and  that 
Ibis  ease  be  remanded  ta  the  district  court 
to  be  there  legnlaily  proceeded  with. ' 


(iw  La.  JMO) 

No.  20675. 
RISER  V.  RISBB. 
(Suptoie  Oourt  of  Loidslana.  Jane  80,  lOld. 
On  Rehearing,  March  12, 1917.) 

(8yllaiu9  hv  the  Court.} 

1.  PABTNlRflHIP     'e=>306  —  ACOOUimNO  — 

OsEDrr. 

In  organising  a  partnership  to  conduct  a 
sawmill  bnsineea,  one  of  the  partners  sold  his 
standing  timber  to  the  Arm.  In  the  final  set- 
tlement and  liquidation  of  the  partnership  af- 
fairs, it  developed  that  the  other  partner  un- 
derstood that  the  timber  was  acM  at  a  price  less 
than  the  price  which  the  vendor  believed  he  was 
to  receive  for  it.  Held,  the  vendor  of  the  timber 
is  entitled  to  credit  for  Its  actual  value,  not  to 
oEceed  the  price  he  understood  he  was  to  re- 
eeive. 

[Bd.  Not&— Fw  other  cases,  see  Partnership, 
CnTDig.  H  70S.  708-705.] 

On  Rehearing. 

2.  Pabtrebship    4s304  —  AoconimKO  — > 

GlAXKB. 

A  statnnent  made  an  accounting  partner, 
as  the  basis  of  a  settlement  with  bis  copartner, 
which  purports  to  show  all  receipts  and  dis- 
bursements, and,  among  the  latter,  the  pay- 
ment of  a  dalm  for  mon^  borrowed  bj  the  ac- 
countant and  advanced  to  the  Ann,  should  also 
show  the  receipt  of  the  money  by  the  firm;  but 
where  the  fact  that  the  money  was  so  borrowed 
and  so  advanced  is  otherwise  made  to  appear, 
the  claim  may  be  allowed. 

[Ed.  Note.— Tor  other  casss,  Me  Fartnersblpt 
Gait  Dig.  U  701,  702.] 

Appeal  fnnn  Fourth  Judicial  IMstrict 
Court,  FarUh  of  Lincoln;  Jolm  B.  Holatead, 
Judge. 

Action  by  Adam  Riser  against  Melvln  Ris- 
er for  an  accounting  of  partnership  foods. 
Judgment  for  plaintiff,  the  amount  of  which 
was  modified  on  defendant's  motion  for  a 
new  trial,  and  defendant  appeals.  Judgment 
amended,  and,  as  amended,  affirmed. 


Howard  B.  Warren  and  Price  A  Price,  all 
of  Boston,  for  appellant  J.  S.  Atkinson, 
of  Shrev^rt  <Freldrich8,  Molse^  Barksdale 
&  Barksdalei  of  New  Origins,  of  connseOi  ftir 
appellee. 

O'NIBLU  J.  This  Is  an  action  fbr  the 
disBolutlott  and  Ugnldation  of  a  commercial 
partnramblp  and  a  flnal  a^ement  of  Its  af- 
fairs. The  plaintiff  and  defendant,  who  are 
brotbers,  were  the  only  members  of  a  com- 
mercial firm  operating  a  sawmill  in  the  name 
of  tlw  Rnaton  Uillliut  Company,  wlddi  ceas- 
ed to  be  a  going  omcem  In  or  abont  the  year 
1907.  The  memb««  divided  the  funds  and 
other  assets  of  the  partnership,  retaining 
as  plirtnership  prop«rty  the  Idle  sawmill  and 
planing  mill  machlnety  and  eaulpmrat 
Therrafter  the  defendant  bought  in  his  own 
name  a  tract  of  standing  timber  near  Qie 
sawmill,  at  the  price  of  (2,000,  for  whidi  he 
gave  his  four  promissory  notes  of  fSOO  eadi. 
The  def^idant  sold  the  tlmba:  to  a  firm 
styled  Scott  ft  Robinson;  aoA  the  Ruston 
Milling  Gompany  sold  its  sawmill  and  plan- 
ing mill  to  Scott  it  RoUnson.  RoUnson  was 
succeeded  by  one  Gandy;  and  the  new  firm, 
styled  Scott  A  Oandy,  proceeded  to  manu- 
facture into  lumber  the  timber  bon^t  from 
the  defendant.  They  paid  to  the  defendant, 
for  the  Ruston  Mllllog  Company,  (200  on  ac- 
count of  the  purchase  price  of  the  sawmill 
machinery,  and  sold  some  of  the  planing  ma- 
chinery, for  which  they  received  In  payment 
or  part  payment  two  promissory  notes  of 
$266  each,  which  were  also  turned  over  to 
the  defendant  in  part  payment  of  the  debt 
due  to  the  Ruston  Milling  Company.  They 
also  paid  to  the  defendant  $500  In  part  pay- 
ment of  the  price  of  the  timber  they  had 
bought  from  him,  with  which  the  defendant 
paid  one  of  the  notes  due  on  the  timber,  liv- 
ing a  balance  of  $1,S00  to  be  paid.  There- 
after Scott  &  Gandy  failed  In  business.  The 
Ruston  Milling  Company  sued  Scott  &  Gan- 
dy to  collect  the  balance  due  for  the  ma- 
chinery they  bad  sold,  obtained  Judgment, 
and  seized  and  bought  In  the  sawmill  ma- 
chinery for  two-thirds  of  Its  appraised  value 
($660)  In  satisfaction  or  part  satisfaction  of 
the  debt  dne  by  Scott  &  Gandy  to  the  Rtiston 
Milling  Company.  The  defendant  brought 
salt  against  Scott  &  Gandy  for  the  balance 
due  on  the  timber,  obtained  Judgment,  and 
seized  and  bid  In  the  timber  for  $1,000,  two- 
thirds  of  its  appraised  value.  In  inrt  satls- 
foction  of  the  debt  dae  him.  The  plaintiff 
and  defendant  resumed  tbelr  partnership  re- 
lations; and,  under  the  defendant's  manage- 
ment, began  manufacturing  into  lumber  the 
remUnlng  timber  that  the  defaidant  had  re- 
covered from  Scott  &  Gandy.  It  appears  that 
the  defendant  understood  that  the  firm  would 
assume  the  payment  of  the  three  notes  of 
$500  each,  which  he  owed  for  the-  timber. 
On  the  other  band,  It  aiwears  that  the  plaln- 
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tiff  was  under  the  tmpresalon  that  the  linn 
would  pay  the  defendant  only  tbe  price  at 
which  tbe  defendant  had  bid  In  the  timber 
at  the  sheriff's  sale  In  the  suit  of  Melrln 
Riser  r.  Scott  ft  Gandy.  This  misunderstand- 
ing as  to  the  price  at  which  the  firm  took 
over  the  defendant's  timber  gave  rise  to  the 
most  serloQS  contention  in  the  flnal  settle- 
ment of  the  partnership.  The  mill  was  oper- 
ated by  the  defendant  as  managing  partner 
of  the  reorganized  firm  about  a  year  and  a 
half. 

In  his  answer  to  this  suit  for  an  acooont- 
Ing  of  the  funds  received  by  him  as  man- 
aging partner,  the  ■  defendant  filed  a  state- 
ment showing  receipts  and  disbursements 
amounting  to  ?10,731.11,  and  rapresenting 
the  plaintiff  to  be  indebted  to  the  firm  in  the 
sum  <rf  $163.08.  The  trial,  InvoMng  only 
questions  of  fact  and  figures,  resulted  In  a 
Judgment  fixing  the  Indebtedness  of  the  de- 
fendant to  the  plaintiff  at  $l,437.7a  On  mo- 
tion of  the  defendant  a  new  trial  was  grant- 
ed, which  resulted  in  a  Judgment  fixing  the 
defendant's  indebtedness  to  the  plaintiff  at 
$839.69.  The  defendant  appealed,  and  the 
plaintiff  has  answered  the  appeal,  praying 
that  the  Judgment  be  amended  by  incrraslng 
the  amount  to  $5,116.  In  his  brief,  however, 
be  <mly  claims  that  the  Judgment  should  be 
increased  to  $2,004.48.  The  defendant  con- 
tends that  the  amount  of  tbe  Judgment 
should  be  reduced  to  $82.38. 

[1]  The  first  item  on  the  aooount  com- 
plained of  by  the  plaintiff  represents  the 
price  paid  for  the  timber  taken  over  by  the 
firm  from  the  defendant,  with  Interest,  $1,- 
781.27.  The  district  court  reduced  this  cred- 
it on  the  defendant's  acconnt  to  $1,000,  the 
price  bid  by  the  defendant  for  the  timber  at 
the  sheriff's  sale  in  the  salt  against  Soott  & 
Qandy.  In  this  we  think  the  court  erred. 
In  the  absmce  of  a  mutual  agreemmt  u  to 
tbe  price  at  wUdi  tbe  timber  was  t&tea 
over  by  the  Ann,  tbe  plaintiff  Is  mtltled  to 
credit  for  Its  value;  and  the  evidence  dis- 
closes that  It  waa  worth  all.  if  not  more 
than,  the  defendant  has  taken  credit  for. 
The  firm  got  more  than  1,000,000  feet  at  Um- 
ber from  the  land.  The  plaintiff  testified 
that  It  wag  wortti  only  $1  per  thonauul 
fed;  and  the  district  Judge  put  that  value 
on  It  Other  witnesses,  however,  fixed  the 
value  at  from  $2.S0  to  $3  per  thousand 
feet  '  Tbe  price  for  whldi  tbe  d^sndant  baa 
taken  credit  made  tbe  timber  cost  the  firm 
about  $1.61  per  thousand  feet,  which  Is  less 
than  tbe  testimony  wammts.  Besides,  it  ap- 
peats  that  tbe  firm  sold  some  bardwood  and 
cypnaB  off  of  tbe  land,  for  whldi  tbe  firm 
received  $380;  hence  the  timber  made  Into 
Ijimber  cost  the  firm  approximately  only 
$1.40  per  thousand  feet  There  Is  no  good 
reason  why  the  defendant  should  only  have 
credit  for  tbe  price  at  which  he  bid  In  the 
timber  at  the  sherllFs  sale  of  the  properly  of 
Scott  ft  Oandy,  because  Uiat  price  did  not 
represent  the  cost  of  the  timber  to  the  de-  i 


fendant  and  did  not  r^resent  Its  true  value. 
In  respect  to  that  Iton,  tbe  defendsnt* s  ac- 
count Is  correct 

An  item  of  $600,  paid  by  the  defendant  to 
a  Mrs.  Flnley,  in  the  list  of  disbursements  on 
the  defendant's  account  was  properly  re- 
jected by  the  court  The  defendant  borrowed 
the  amount  personally,  and  claims  that  he 
used  It  for  the  benefit  of  the  firm;  but  bis 
accounts  do  not  show  that  the  firm  received 
the  proceeds  of  the  loan.  Another  item  of 
$50  for  interest  paid  on  this  debt  with  the 
firm's  funds  was  also  properly  rejected. 

The  defendant  failed  to  charge  himself 
with  the  $200  collected  from  Scott  ft  Gandy 
as  a  part  of  the  price  of  the  machinery  sold 
by  the  firm;  and  his  account  must  be  cor- 
rected In  that  reject 

He  took  possession  of  200,000  shingles,  for 
which  he  owes  a  balance  of  $532.12.  He  has 
also  failed  to  charge  himself  with  the  follow- 
ing collections  of,  debts  due  to  the  firm: 
From  the  Foster-Tlgnor  Cknnpany,  $146.90; 
from  Swartz  Lumber  Company,  $250;  from 
Ruston  Manufacturing  Company,  $175.55; 
and  from  D.  J.  Hall,  $139. 

The  defendant  paid  with  the  firm's  funds 
tbe  costs  of  court  and  attorney's  fees  in- 
curred in  his  suit  against  Scott  ft  Gandy,  as 
well  as  the  costs  and  attorney's  fees  incurs 
red  in  the  suit  of  the  partnership  against 
Scott  ft  Gandy.  The  total  amount  of  costs 
and  fees  paid  was  $225.80.  The  costs  and 
fees  incurred  in  the  plaintiff's  suit  were  not 
partnership  debts.  In  the  absence  of  an 
Itemized  account  of  the  costs  and  fees  in 
each  suit  we  will  amend  the  account  by 
charging  to  the  defendant  one-half  of  the 
total  costs  and  fees  paid,  as  demanded  by  the 
plaintiff. 

The  defendant  has  taken  credit  tor  an 
item  of  $30  paid  for  cutting  timber  for  the 
firm.  Hie  record  shows  that  tbe  amount 
was  paid  with  a  che<A  on  the  Arm's  bank 
acconnt;  hence  the  defoidant  Is  not  entitled 
to  the  credit 

An  item  of  $64  whidt  had  been  d^Kidted 
with  the  old  firm  to  secure  It  against  loss  on 
a  bond  signed  for  the  d^KMltor  was  re- 
turned by  the  defeaidant  attex  tbe  reorgan- 
isation of  Idle  firm.  It  was  properly  paid 
with  tbe  firm's  funds. 

The  plaintiff  complains  of  several  credits 
amounting  to  $379.50,  because  the  checks 
representing  them  were  drawn,  in  some  in- 
stances, to  tbe  OTder  of  the  defendant  and, 
In  ottier  Instances,  to  tbe  order  of  tbe  firm, 
for  expenses;  but  we  conclude  from  tbe 
evidence  that  the  amounts  were  disbursed 
for  firm  debts  and  expensei^  and  that  tbe  ac- 
count In  that  respect  Is  correct 

Tbe  evidence  ^lows  that  th»  plaintiff  owes 
tbe  firm,  for  fsoUecUons  of  firm  debts  from 
Wilkes,  Calcote,  and  Skinner,  flSJBO;  and 
that  Uie  plaintiff  Is  entitled  to  credit  for 
$190  for  rait  of  a  team  of  molea  The  i^ain- 
tiff  also  owes  tbe  defendant  for  house  rent 
$180,  for  wblcb  the  defendant  retained  funds 
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line  the  plaintiff  bj  tbe  partnenhip.  Al- 
though tills  is  not  strictly  qpeaklng  a  partr 
nerahlp  debt,  both  parties  agree  that  It  shall 
be  treated  as  sacb  In  this  final  settlement  of 
tbdlr  ^fferauses. 

Recapttnlatlng,  fiierefore,  the  account  xm- 
dexed  h7  the  defendant  must  be  recast  by 
diarglng  him  with  the  toUovlng  items,  t1&: 


Penooal  debt  and  Intareat  paid  to  Un. 

Flnley   *  TlOW 

Amount  co1l«Gted  tor  macblnery   SOO  00 

Talas  of  abln^ea  no«lT«d   BSI  U 

Collection  rrom  Foater-Tlgsor  Companr...  14S  M 

CoIlecUoo  from  Swartx  Lumber  Companr-*  250.00 

Collection  from  Buatoa  Mfg.  Companr   ITS  U 

Collection  from  J.  D.  Hall   1S9  00 

Ooeta  In  suit  acalaat  Scott  *  Oandr   lU  90 

Amount  paid  for  cnttiog  timber   10  00 


Amount  duo  firm.  <I 

Tbe  plaintlfTs  account  with  the  firm  must 
be  rerlsed  as  follows,  vis.: 

To  balance  ihown  on  account  t  183  08 

Ttt  oolieetlou  eS  Sm  debta   16  BO 


t  an  58 

Br  rent  of  moles   IM  00 


Balance  dne  firm  t    48  OS 

Amount  due  br  defendant  to  firm  47 

Amount  due  Inr  plalntlfi  to  Ann   48  SS 


Dffrerence  duo  br  defendant  to  firm....  12.147  88 

One-balf  due  bj  defendant  to  plaloUfC  fl42S  U 

Best  due  br  plaintiff  to  defendant   180  00 


NttbalanMOuebrdefaadanttoplalntlffl  MS  M 

For  the  reasons  assigned,  the  Judgment  ap- 
pealed from  Is  amended  by  increasing  the 
amount  to  $&43.04.  and,  as  thus  amended,  it 
Is  affirmed  at  the  cost  of  the  appellant. 

On  Bebearlng. 

UONBOD,  a  J.  [2]  The  rdiearing  was 
granted  for  the  correction  of  an  wror,  al- 
leged to  have  been  committed  by  the  court, 
in  rejecting  defendant's  claim  of  credit  for 
•n  Item  of  9660  Cinduded  in  an  item  of  $710, 
aiv»eailng  in  oar  recapitalatlon  as  **Personal 
debt  and  interest  paid  to  Mrs.  Flnley),"  and 
in  holding  that  d^endant's  account  does  not 
show  that  the  firm  rectfTed  the  proceeds  of 
the  loan  thereby  represented.  The  item  rep- 
resents tbe  rwayment  (with  interest)  of  $000 
borrowed  by  defendant  from  Mm.  Thdey 
about  the  time  of  the  formation  ot  the 
partnership  and  d^KKlted  in  bank  to  his 
individual  credit,  but  expended,  as  he  tee* 
tlfles.  in  paying  tbe  expwiiea  incident  to 
the  startlnK  of  the  buslnessL  Defendant 
admits,  and  his  account  shows,  that  the 
amount  in  question  was  repaid  from  the 
funds  of  the  flxm,  but,  although  he  testlfles 
to  Its  having  been  borrowed,  deposited,  and 
ezpmded  as  stated,  his  account  fails  to  show 
that  the  firm  ever  recelTed  the  money.  Upon 
the  face  of  the  account,  therefore,  it  does  not 
appear  Uiat  Mrs.  Flnley  was  a  creditor  of 
the  Ann  with  rewect  to  the  Item  in  questl(»i, 
nor,  in  fact,  was  she;  and  the  error  that  has 
been  committed  is  not  properly  attributable 
to  the  court  but  was  committed  by  defendant 


in  the  pr^aration  of  tb»  aoooxmt  i^bkSti  he  la 
offering  as  the  basis  fOr  a  settlement  with 
plaintiff,  and  which  conststs,  in  part,  of  a 
certain  exhibit  A,  pnrportlns  to  stmw  "total 
reodpts  from  every  source  by  the  Bustoi 
Milling  Company**  (that  behig  the  title  under 
wbidli  the  "firm"  craidudied  its  buslnees), 
"from  March,  180B,  to  Febmaxr,  1900,"  but 
which  does  not  show  the  recdpt  of  the  $600, 
either  ttom  Mra.  Flnley  or  from  the  defrad- 
ant  Oonceming  that  wror,  defendant's 
counsel  offer  the  following  explanation,  to 
wit: 

"When  this  new  firm  began  bnsfness,  In  March, 
1008,  it  had  no  money  or  credit.  Melvln  Riser 
went  to  Mrs,  Pinley  and  borrowed  $600  upon 
his  Individual  note,  and  secured  it  with  a 
mortnge  on  his  Indivldnal  property.  Tb»  new 
firm  iiad  no  bank  account,  and  they  had  not 
decided  in  .what  name  they  would  operate.  Mel- 
vin  Riser  placed  this  money  in  the  bank  in  hin 
own  name^  During  the  continuation  of  tbe 
business,  be  paid,  out  of  his  private  funds,  for 
the  firm's  account,  $1,618.29,  as  shown  by  Ex- 
hibit B,  to  bis  statement  But,  as  $800  of  the 
money  expended  was  the  mcHiey  borrowed  from 
Mrs.  slnley,  he  paid  tbe  note  and  interest  due 
her  out  of  the  Ann's  funds,  on  March  24.  1900. 
and.  instead  of  chanring  the  firm  with  $1,618.29, 
paid  out  of  his  individual  account,  he  only  ciiarg- 
ed  the  firm  with  $1,013.20,  which  appears  plain- 
ly on  the  recapitulation.  Exhibit  F,  to  the  ac- 
count. In  other  words,  he  treated  $600  of  the 
money  checked  out  of  his  Individual  account  as 
the  firm's  money,  and  let  the  firm  assume  the 
obligation  given  when  It  was  borrowed,  all  of 
which  the  complaining  partner  knew,  or  had  the 
opportunity  to  know.'' 

But  neither  the  complaining  creditor  nor 
the  courts,  nor,  we  venture  to  say,  the  most 
accomplished  bookkeeper,  could  ever  have  ar- 
rived at  the  explanation  thus  offered  from 
the  account  which  shows,  clearly,  and  Is  cor- 
roborated by  defendant's  testtmcmy,  that  the 
$660  was  paid  to  Mrs.  Finley  by  the  firm,  and 
not  by  defendant,  and  that  the  $1,613.29  ^ 
with  which  he  credits  himself,  as  having  * 
been  paid  In  behalf  of  the  firm,  was  made  up 
of  other  Items,  not  Including  the  amount  so 
paid  to  Mrs.  Flnley.  The  correctness  of 
those  items  Is  not,  however,  disputed,  and  it 
Is  true,  as  stated  by  counsel,  that  wbUe  Bz- 
hlblt  B  shows  paym^ts  made  by  defendant 
for  account  of  the  firm  to  the  amount  of  $1,- 
613.29,  Exhibit  F  (purporting  to  be  a  recapit- 
ulation of  the  totals  shown  by  tbe  other  ex- 
hibits) shows  "total  expenses  paid  by  M.  Bis- 
er,  personalty,  $1,013.29,'*  thus  making  a  dlf- 
tsTenee  to  defoidant's  prejudice  of  $600,  and 
amounting  to  the  same  thj*^  as  though  that 
amount  had  originally  been  entered  on  the 
account  as  having  been  received  by  the  firm 
through  defendant  from  Mrs.  Flnley,  and  the 
$1,613.20  advanced  by  him  had  been  carried 
into  the  recaidtnlatiott  without  xedncttim. 
The  anestt<m  of  plaintUTs  liaUUtar  for  his 
proporticm  of  the  interest  that  appears  to 
have  been  paid  upon  the  loan  la  not  raised, 
and  we  ccsiclude  that  defendant  shoidd  be  al- 
lowed credit  for  the  $660. 

In  granting  the  rehearing,  the  Inquiry  was 
restricted  to  the  item  thus  referred  hence 
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we  are  hardly  at  liberty  to  consider  the  $S0, 
which  ts  added  thereto  (making  up  the  9710 
appearing  in  onr  recapitulation).  We  may 
say.  however,  that  though  that  Item  may 
possibly  be  connected  with  another  loan  from' 
Ura.  Flnley,  the  testimony  of  defendant  Is  so 
unsatisfactory  that  we  should  not  be  dispos- 
ed to  change  onr  ruling  concerning  St,  even 
if  we  felt  at  liberty  so  to  do. 

For  the  reasons  thus  assigned,  it  is  order- 
ed that  the  decr<te  heretofore  handed  down 
be  amended  by  redu<4Dg  the  amount  of  the 
award  In  favor  of  plaintiff  from  1043.94  to 
$283.94,  and,  as  thus  amended,  reinstated  and 
made  the  final  decree  In  the  case. 

SOMMERVILO;  J.»  takes  no  part 
aw  lA.  lOtt) 

No.  20772. 

DOUGLAS  et  al.  v.  NICHOLSON  et  al. 

(Sl^eme  Court  of  Louisiana.    Dec  11,  1916. 
Rehearing  Granted  March  12,  1917.) 

(Syllabut  by  tha  Oovrt.) 

1.  Estoppel  <Ss>6S(1)  —  Pleading  «3>229  — 
ADuiasion— Amendment— Chan  azNo  Posi- 
tion. 

A  judicial  admission  cannot  be  denied  or 
retracted  to  the  prejudice  of  the  adverse  par- 
ty, nor  will  a  party  be  permitted  to  shift  his 
position  at  will  to  a  contradictory  one  in  re- 
latiom  tp  the  subject-^natter  of  lltlgati<Mi  to  de- 
feat the  action  of  the  law  npon  it 

[Ed.  Note.— F(»  other  cases,  see  Bsttmpel, 
Cent  Dig.  U  166,  167;  Pleadfing,  Cent.  Dig. 
i  691.] 

2.  HCTSBAND  AND  WiFE  «=»252— COMMONITT 

—HoMisTEAn— Public  I^ands. 
Where  a  United  States  homestead  entry  was 
perfected  by  the  entryman  furnishing  the  final 
proofs  required  by  law  to  entitle  him  to  a  pat- 
ent for  100  acres  of  land,  and  the  United  States 
commissioner  held  op  the  patent  because  a  more 
recent  survey  showed  an  acreage  of  100.48 
*  acres,  and  the  entryman  died  before  paying  for 
said  fraction  of  an  acre,  which,  bowev^,  was 
paid  for  diortly  after  his  death,  and  the  patent 
thereupon  issaed  in  the  name  of  the  OTlginal 
entryman,  AeM,  that  the  homestead  did  not  b^ 
come  the  separate  property  of  the  surviving 
wife,  but  fell  into  the  marital  cunmunity. 

[Ed.  Note.— -For  other  cases,  see  Husband 
and  vnfe,  Cent  Dig.  |  896.] 

3.  Husband  and  Wxra  ^179— Wns's  Sep- 

ABATE  ESTATB—AlIENATION. 

Before  the  passage  of  the  recent  statute 
(Act  No.  94  of  1816)  a  married  woman  hful  no 
capacity  to  alienate  or  incumber  her  separate 
property  without  the  authorization  of  her  bm- 
iHuid  or  of  a  competent  court 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  CeoL  Dig.  Sfi  7U.  939.] 

4.  Estoppel  «=>20U)  —  Grantee  —  Wife's 
Sep  ABATE  Estate— Surr  to  Annul. 

Where  a  married  wtmian  sued  to  annul  a 
sale  of  her  separate  real  estate,  on  the  ground 
that  she  had  not  been  anthorized  hj  her  hus- 
band or  by  a  competent  court  to  make  such 
alienation,  AeM,  that  the  pnrcbaser  as  a  de* 
Cendant  in  a  petltwy  action  oonld  not  dispute 
her  title. 

[Ed.  Note.— For  oHier  cases*  see  Estoppel, 
Cent  Dig.  II  69-71,  78.] 


5.  Estoppel  ^=>32(1)  —  Wife's  Sepabatk 
PBOPEKxr—AiiENATiow— Petitory  Action. 
Where  the  defendant  in  a  petitory  action  is 
estopped  to  dispute  the  heirship  of  a  widow,  one 
of  the  plaintiSa,  and  the  exelosion  of  her  co- 
plaintiffs  would  make  her  the  sole  owner  of  the 

tiroperty  in  dispnte,  held,  that  defendant  bad  no 
e«al  interest  in  contesting  the  status  of  the 
oojdaintlflb. 

[Ed,  Note.— For  other  cases,  see  Bbttwpd, 
Cent  Dig.  I  81.] 

O'NteU.  J.,  dissenting  in  part  ' 

Appeal  from  Thirtieth  Judicial  Dlstrtet 
Court,  I^rlsh  of  La  Salle ;  George  Wear,  Sr., 
Judge. 

Petitory  action  by  SalUe  Douglas  and  oth- 
ers against  George  R.  Nicholson  and  others, 
and  in  which  Sallle  Douglas  sued  to  annul 
a  sale  of  her  Interest  in  a  tract  of  land  to 
George  R.  Nicholson.  Judgment  for  plain- 
tiff declaring  the  sale  from  Sallle  Douglas  to 
Gteorge  R.  Nicholson  to  be  void,  and  Judg- 
ment for  defendants  against  plalntilEs  In 
solldo  for  a  certain  amount,  and  plaintiffs 
appeal.  Judgment  reversed  in  part  and 
amended,  and,  as  reversed  in  part  and 
amended,  affirmed. 

Henry  Moore,  of  Texarkana.  Ark^  and  H. 
H.  White  and  White.  HoUoman  &  Wblte, 
all  of  Alexandria,  for  appellants.  George 
Wear,  Jr^  of  Jena,  tor  aitpellees. 

LAND,  J.  This  Is  a  petitory  actlm  in 
which  the  plaintiffs  in  their  original  petition 
claimed  to  be  the  owners  of  an  undivided 
half  Interest  in  the  S.  ^  of  S.  E.  %  and  the 
W.  hit  of  the  N.  W.  M  section  22.  township 
8,  range  3,  situated  tn  the  parish  of  La 
Salle,  containing  100  acres. 

Plaintiff  alleged  that  tb^  acquired  said 
property  by  inheritance  from  Joseph  Tarp> 
ley,  as  the  nearest  of  kin  and  sole  lielrs  of 
salddecedoit,  *^ttlie  said  Jooeidi  TftipUy 
was  never  married  bat  once,  and  tSiat  tbere 
were  never  any  issae  txam  Uie  marriage,  the 
said  marriage  b^ng  witli  Jane  Tarpl^,  wlio 
Is  now  Urlng,"  and  that  the  said  Jos^ 
Tarptey  at  the  time  of  his  deaOi  had  no  as- 
cendants or  deaoudantai,  ox  brotiiers  or  ds- 
ters,  except  die  plaintlfla. 

The  petition  further  alleged  that  said  Jo> 
aeph  Taipl^  ftOQolred  the  said  land  from 
the  United  States  govemment  by  homestead 
entry,  receiving  his  final  receipt  and  patent 
about  the  years  1882  and  1880,  r^ipectlvely. 

One  of  the  i»laintil!b,  Sallle  Doogla^  <flalm- 
Ing  to  be  sister  of  the  said  Joseph  Tandey. 
also  aned  to  annul  a  sale  made  by  Iier  In 
1900  of  her  interest  In  said  tract  of  land  tc 
one  Getffge  K  Nlchi^n,  <Kk  the  gronnd  Qiat 
she  was  never  aut^rlsed  1^  ber  tbea  lim 
band,  since  deceased,  or  by  any  competent 
authority,  to  make  said  sale;  that  sbe  re 
c^ved  no  conaideratioa  for  said  oooveyance, 
and,  being  ignorant,  did  not  know  she  wai 
porUng  with  bsr  Interest  In  said  property 

Tbe  oOier  plalntUh,  James  Dooglaa  an< 


SteaFor  other  cases  m  ssdm  tople  and  KB7-N17MBER  la  all  X«7-NiimbsrMd  Dlgesto  sad  Iad«css 
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Annah  Griffin,  alleged  nephew  and  niece  of 
JoB^h  Tarpler,  deceaaed,  dalm  hj  repreaen- 
tatlon  of  their  mother,  aliased  to  hare  been 
a  sister  of  the  deceased. 

The  facta  alleged  In  the  petition  were 
sworn  to  by  SalUe  Douglaa,  one  ot  the  plain- 
tUta. 

Defendants  filed  exceptions  of  vagnaiess 
and  no  cause  or  right  of  actlm,  which  were 
overruled. 

Defendants  then,  on  June  9,  1018,  answer- 
ed at  great  loigtb,  aTorrlng,  Into*  alios,  that 
after  Joaqjih  Taipley  made  a  homestead  en- 
try on  the  land  In  dlq^nte,  on  December  5, 
1882,  he  died,  and  that  his  wife,  Jane  Tarp- 
lejr,  completed  the  resldoice  necessary  to 
complete  the  entry,  made  the  final  payment, 
and  procared  patent  to  the  land  m  Febm- 
aiy  28,  1887,  but  that  said  patent  erroneous- 
ly Issued  In  the  name  of  Jos^h  Tarpley. 

The  answer  avers  that  the  alleged  convey- 
ance  from  SalUe  Douglas  to  G.  R.  Nidiolson 
wuB  a  good,  valid,  and  perfect  deed  and  con- 
veyed any  Interest  that  the  said  Sallle  Doug- 
las may  have  had  in  such  land,  and  further 
avers  that  at  the  time  she  signed  said  deed 
she  was  a  feme  sole. 

The  answer  denies  the  alleged  heirship  of 
James  Douglas  and  Joe  Tarpley. 

The  answer  denies  that  the  defendant 
Good  Pine  Lumber  Company  is  claiming 
more  ttaan  an  undivided  half  interest  In  the 
lands  in  dilute,  and  avers  that  the  whole 
tract  belongs  in  Indlvlslon  to  said  company, 
and  the  Tront  Greek  Lumber  Company. 

The  answer  sets  up  the  chain  of  title  un- 
der which  said  defendant  claims  and  pleads 
the  prescriptl<n  of  ten  years. 

The  answer  denies  that  the  said  Joseph 
Tarpley  ever  had  any  interest  in  said  land, 
for  the  reason  that  the  patent  Issued  after 
his  death,  and  the  title  passed  to  his  sur- 
viving widow. 

The  answer  avers  that  Joe  Tarpley,  from 
whom  plaintiffs  clAlm  to  Inherit,  was  the  il- 
legitimate son  of  Joe  Tarpley,  Br.,  and  that 
SalUe  Donglas  and  Martha  Douglas,  or  Tarp- 
ley, were  the  lUegitlniate  sisters  of  Joe  Tarp- 
ley, Sr.,  who  had  two  natural  sous  duty  ac- 
knowledgedf  Louis  and  George  Tarpley,  who 
would  have  Inherited  from  him  In  preference 
to  the  plaintiffs,  that  Joe  Tarpley  had  other 
lU^fUlmate  brothers,  one  of  whom  left  is- 
sue, and  that  the  said  Martha  had  three  oth- 
er children,  who  would  be  entitled  to  share 
with  the  plalntifTs. 

Farther  answering,  the  Good  Pine  Lomber 
Company  reoonrened,  in  the  alternative,  for 
927B,  anionnt  of  taxes  paid  im  the  land,  and 
for  $186  for  the  price  paid. 

Tt»  plaintiffs  m  Noranber  18,  1913,  filed 
an  amended  petition,  on  leave  granted  ex 
parte,  which  the  defendants  moved  to  strike 
out,  on  the  ground  that  the  same  made  ma- 
terial alteratSona  in  the  subject-matter  of  the 
suit  after  Issue  Joined.  This  motion  was 
orecmled. 
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The  most  material  aUegations  of  the 
amended  petition  are.  In  substance,  that 
since  the  filing  of  the  original  petition  they 
had  learned  that  Jos^h  Tarpl^  waa  never 
married  to  Jane  Tarpley,  and  that  sabse* 
quently  they  were  the  ownen  of  all  of  the 
land  In  dlqmte  instead  of  one-Iulf  lnt«eat 
therdn ;  and  the  plalntUEs  amended  and  sup- 
plemented the  allegatkms  of  their  original 
petition  accordlnglly. 

Defendants  answered  denying  the  allega- 
tlims  of  the  amended  petition ;  and  the  canae 
waa  in  due  coarse  tried  on  Its  merits. 

Judgment  was  rendered  In  Ulvot  of  the 
plaintiffs,  decre^g  ttiem  to  be  owners  In 
tndlvlsl<m  of  the  irbcie  tract  In  dlq;>nte,  and 
farther  declaring  the  said  sale  from  SalUe 
Douglas  et  al.  to  George  B.  Nicholson  to  be 
null  and  void. 

Judgment  was  rmdered  In  favw  of  the  de* 
fendants  against  the  plalntlfFa  in  solido  for 
the  sum  of  |185  and  taxes  from  October  2, 
190O  to  1913,  inclusive,  with  Interest  from 
Judicial  demand ;  defendants  to  pay  all  costs 
of  suit 

[1,2]  We  are  of  oplnlim  tliat  plaintiffs' 
amended  petition  should  have  been  disal- 
lowed and  stricken  from  the  flies,  because 
directly  contradicting  the  sworn  allegatlcms 
of  the  original  petition  that  Joseph  Tarpley 
and  Jane  Tarpley  were  married,  and  that 
the  land  in  dispute  was  acquired  by  Tarpley 
during  the  marriage,  and  that  on  his  death 
the  plaintlfFa,  as  next  of  Un,  Inherited  an 
undivided  half  interest  therein,  and  because 
raising,  four  monttts  after  answer  filed,  a 
new  issue,  excluded  by  plaintiffs'  sworn  al- 
l^Uon  of  the  marriage  of  Joseph  and  Jane 
Taiptey,  and  defendants*  admission  of  their 
status  as  married  pe<H>le. 

We  note  the  allegation  In  the  original  pe- 
tition that  Sallle  Douglas  was  Induced  to 
sign  the  deed  to  Nicholson  "for  the  purpose 
of  securing  some  money  for  her  sister-in-law, 
Jane  Tarpley." 

The  amended  petition  does  not  disclose 
bow,  when,  or  where  SalUe  Douglaa,  after 
the  Institution  of  this  salt,  discovered  that 
her  brother,  Joe,  had  never  married  her  ala- 
ter-ln-law,  Jane. 

Solenm  Judicial  admlsedons  cannot  be  con- 
tradicted or  vrithdrawn,  except  perhaps  in 
clear  cases  of  error,  shown  by  convincing 
proof  of  honest  miaUke  In,  and  timely  dis- 
covery of  the  falsity  of,  the  admissions. 

No  such  case  is  here  presented.  It  Is  evi- 
dent that  the  amended  petition  was  an  at- 
tempt by  the  plalntifEs  to  shift  their  portion 
to  meet  the  avermwta  of  the  defendants 
that  Jane  Tarpl^,  aa  aorrlvlng  widow,  be- 
came  the  owner  of  the  hmnestead. 

A  Judlrial  admission  cannot  be  retracted 
to  the  prejudice  <tf  Oie  advene  party.  Boat- 
ner  t.  Soott,  1  BoU  646. 

Any  owiaent  or  admission  In  the  progreas 
of  a  Bidt  from  which  the  other  party  may 
derive  any  legal  right  cannot  be  withdrawn 
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wltbont  lito  oonsoit;  he  bdng  oitltled  to  Its 
tuU  legal  effect   Kobn  t.  Marsh,  3  Bob.  48. 

A  Judicial  admlsBlOD  solemnly  made  can- 
not be  denied.  Orldley  Gonner,  4  La.  Ann. 
416;  Edson  t.  Freret,  11  La.  Ann.  710. 

A  party  cannot  deny  a  Jndic^  admission 
■olemnly  made,  nor  shift  bis  po8lti(m  at  will 
to  a  contradictory  one  In  relation  to  the  sob* 
Ject-matter  of  litigation  to  defeat  the  action 
of  the  lav  upon  It.  Denton  t.  Brwln,  S  La. 
Ann.  18.  See,  «l80.  In  re  Inunanuel  ^«sby- 
terlan  Church,  115  La.  911,  37  South.  87a 

If  a  Judicial  admission  cannot  be  retracted, 
or  withdrawn,  without  the  consent  of  the 
other  party,  it  Is  obvious  that  such  an  ad- 
mission cannot  be  amended  out  of  existence. 

The  record  facts  ct  this  case  ore,  in  sub* 
stance,  as  follows: 

Joseph  Xarpley  entered  the  land  on  De- 
cember 6,  1SS2,  and  in  February,  1890,  made 
his  homestead,  pre-emption,  and  oonunutatlon 
proof  before  the  clerk  of  the  Seventh  Judicial 
district  court  of  Louisiana. 

Tarpley  described  himself  as  4S  years  of 
age,  a  farmer,  having  a  wife  and  one  child, 
and  testified  to  his  j^sldence  on  said  land 
since  the  spring  of  1882,  and  to  its  improve- 
ments and  cultivation. 

The  deposition  of  Tarpley  was  corroborat- 
ed in  the  main  by  the  depositions  of  two  wit- 
nesses, who,  among  other  things,  testified  to 
tho  realdence  of  Tarpley  and  hts  family  on 
said  tract. 

On  July  7,  1806,  the  Acting  OcMnmlssloner 
of  the  United  States  General  land  Office 
wrote  the  register  and  receiver  at  Mew  Or- 
leans, La.,  and  after  referring  to  the  original 
entry  of  the  land  by  Joseph  Tarpley,  and  the 
"Final  proof  made  by  him  on  February  26, 
1890,  and  after  Informing  him  that  there  was 
an  excess  of  0.48  of  an  acre  in  the  tract,  con- 
tinued as  follows: 

"You  will  therefore  notify  Jane  Tarpley,  wid- 
ow of  the  deceased  eutryman  at  Jena,  Catahoula 
parish.  La.,  and  any  otiier  known  parties  in  in- 
terest, using  form  4— 48&,  that  she  will  be  al- 
lowed sixty  days  from  the  receipt  of  notice 
within  which  to  pay  the  excess  due  on  *Vioo 
of  an  acre  or  appeal  herefrom,  failing  in  which 
the  final  proof,  herewith  suspended,  will  be  re- 
jected." 

The  above  official  letter  was  ruled  out  by 
the  trial  Judge,  but  comes  up  annexed  to  a 
bill  of  exception. 

On  February  26,  1897,  a  United  States 
pntcnt  Issued  convening  the  said  land  unto 
Joseph  Tarpley  and  to  his  heirs  and  assigns 
forever. 

On  October  2,  1000,  "Jane  Tarpley,  widow 
of  Joseph  Tarpley,  Sallie  Douglas,  sister  of 
Louis  Tarpley,  son  of  Joseph  Tarpley,  de- 
ceased, and  Robert  Jackson,  of  the  parish  of 
Catahoula,"  sold  the  whole  tract  of  land  to 
George  R.  Nicholson  for  $185  cash  In  hand 
paid. 

The  title  passed  from  mcholson  by  mesne 
conveyances  to  the  Good  Pine  Lumber  Com- 
pany and  the  Trout  Lumber  Company,  the 
former  possessing  for  both. 

It  follows  that  whatever  title  Jane  Tarpley 


(La. 

had  in  the  tract  of  land  passed  to  said  two 
companies  in  indivlslon. 

As  plaintifla  are  concluded  by  their  sworn 
allegations  trom  dlaputlnjg  the  fhct  of  the 
marriage  of  Joseph  Taniley  and  Jane  Tari>- 
ley,  the  tract  of  land,  in  any  event,  belonged 
to  the  community,  and  her  half  Interest 
therein  passed  to  her  vendee  and  his  assigns. 

The  records  of  the  United  States  Land 
Office  Show  that  Joseph  Tarjiley  made  his 
final  prooft  in  the  year  1880,  and  disdose 
nothing  further  nntil  the  year  1^6,  when 
the  Commissioner  wrote  the  letter  to  the 
register  and  receiver  ttf  the  state  land  of- 
fice as  above  stated. 

That  letter  indicates  that  the  Oomndsdoo* 
er  had  received  notice  of  the  death  of  Joseph 
Tarpley,  and  that  Jane  Tarpley  was  his  wid- 
ow. She,  or  some  other  par^  in  interest, 
paid  the  excess  price  fbr  the  0.48  of  an  acre 
of  land,  <m  account  of  which  the  final  proofs 
had  berat  held  up  by  the  Commissioner. 

As  we  understand  the  1^^  situation.  Jos- 
eph Tarpley  perfected  his  homestead  entry 
by  furnishing  final  proofs  which  entitled 
him  to  a  patent  to  100  acr^  of  land,  but  the 
Commissioner  did  not  wish  to  leave  unsold  a 
reihnant  of  .48  of  an  acre  In  one  ot  the  sub- 
dlvislonat  and  therefore  required  payment  of 
the  same  from  the  widow  or  other  parties 
in  Interest.  The  record  does  not  disclose  who 
paid  for  this  fraction  of  an  acre.  We  assume 
that  the  diligence  of  defendants  counsel  has 
discovered  and  produced  all  documents  in 
the  United  States  Land  Ofilce  relating  to  the 
land  entry  in  question. 

[S]  The  record  shows  that  SalUe  Douglas 
was  a  married  woman  when  she  Joined  Jane 
Tarpley,  widow.  In  the  sale  of  the  homestead 
to  Nicholson;  and  It  does  not  appear  on  the 
face  of  the  deed,  or  by  any  other  writing, 
that  SalUe  Douglas  was  authorized  by  her 
husband  or  by  a  competent  court  to  Join  in 
said  conveyance. 

In  such  a  case  the  wife  has  no  capadty  to 
sell.  Civil  Code,  art.  122. 

The  nullity  of  such  a  sale  by  the  wife  la 
relative ;  and  proceedings  to  annul  the  same 
can  be  instituted  only  by  the  husband  or 
wife  or  by  their  heirs.  Article  134,  ClvU 
Code. 

The  act  on  its  face  Is  a  conveyance  of  real 
estate  by  the  widow  and  heirs  of  Joseph 
Tarpley,  deceased.  Sallle  Douglas  was  the 
sister  of  the  deceased  and  of  his  next  of  kin, 
but  the  other  persons  who  Joined  in  the  deed 
were  not  heirs  of  the  decedent 

The  defendants  in  their  answer  set  up  the 
sale  from  Sallie  Douglas  to  Nicholson  as  good 
and  valid  In  law,  and  as  transferring  to  him 
and  his  assigns  her  whole  Interest  in  th<^ 
land  In  dispute. 

[4,  S]  It  has  been  held  that  a  defendant  in 
a  petitory  action,  who  admits  that  he  holds 
under  plaintiff,  cannot  dispute  his  title. 
Watson  V.  Succession  of  Barber,  105  La.  456. 
20  South.  949. 

It  has  also  been  held  that  .a  party,  who 
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acqulied  by  purchase  from  another  Is  es- 
topped  to  deny  that  his  vendor  had  a  title  to 
CODTC^.  Thompson  v.  Vance.  110  La.  36,  84 
SoDtb.  112. 

Where  a  party  bnys  property  from  a  mar- 
ried woman,  he  cannot,  when  sned  by  her  to 
annnl  the  contract,  set  up  that  the  prop- 
erty never  belonged  to  her,  bat  to  community 
existing  between  her  and  her  bnsband  at  the 
time  of  the  purchase.  Keattog  t.  WJlbert, 
110  La.  461.  44  South.  266. 

It  follows  that,  as  defendants  cannot  dis- 
pute SaUle  Douglas'  title  as  heir,  and  as  the 
exclusion  of  her  niece  and  nephew,  coplaln- 
Uffs,  would  make  her  the  sole  heir  of  the 
decedent,  the  defendants  have  no  legal  Inter- 
est In  contesting  their  status  as  heirs. 

It  la  therefore  ordered  that  the  Judgment 
appealed  from  be  so  reversed  and  amended 
as  to  decree  the  plaintiffs  to  be  the  owners  of 
an  undivided  half  interest  In  the  land  de- 
scribed In  said  Judgment,  and  as  to  rednce 
by  one-half  the  snms  allowed  to  the  defend- 
ants on  their  reoonventlonal  demand,  and  It 
la  farther  ordered  that,  as  thus  reversed  In 
part  and  amended,  the  said  Judgment  be,  and 
Is  hereby,  affirmed,  and  that  the  plaintUt 
pay  the  costs  of  qnwaL 

O'NTBLU  J.,  dissents  from  the  ruling  that 
the  sui^lemental  or  amended  petition  should 
not  have  been  allowed. 

NoTB.-— Before  this  cause  was  heard  upon 
the  rehearing  which  had  been  granted,  the 
rutftk  was  ordered  by  the  court  to  be  dismiss- 
ed from  Its  docket,  upon  the  request  of  aU 
counsel  in  the  suit,  who  informed  the  conrt 
that  a  compromise  had  been  entered  into 
between  the  litigants. 
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No,  22191. 

HABWOOD-BABLBT  MFG.  00.  t.  ILLI- 
NOIS CENT.  B.  00. 
(Supreme  Court  of  Louisiana.    Feb.  12,  1917. 
BehearingB  Denied  March  12, 1917.) 

(SvUahu»  by  th«  OourU) 

1.  Oasriebs  «=»8S.  98  —  MiBNEumr  or 

■  Goods— LiABUJTT. 

freli 

E.  . 

tba  shipper  was  forwarded  to  a  bank  at  the 
place  of  delirer;,  attached  to  a  sight  draft  on 
the  parcbaser  for  the  invoice  price  of  the  freiebt. 
The  carrier  delivered  the  freight  to  J.  R  H.  & 
Co..  without  the  surrender  or  production  of  the 
bill  of  lading,  on  an  indemnity  bond  to  protect 
the  railroad  company.  Because  of  a  misundei^ 
Btandlng  as  to  the  terms  of  the  sale,  J.  E.  H.  & 
Co.  did  not  pay  the  draft,  and  the  bill  of  lading 
was  returned  to  the  shipper.  He  sued  the  rail- 
road company  for  the  value  of  the  goods,  fixed 
in  the  bill  of  lading  as  the  bona  fide  invoice 
price.  The  defendant  called  in  warranty  the 
principal  and  surety  on  the  iademni^  bond; 
and  tne  latter  contended,  as  a  defense  to  the 
main  action  on  the  bill  of  lading,  that  the  rea- 
son why  the  purebaser  bad  not  paid  the  draft 
or  obtained  the  blU  of  lading  was  tliat  the  ship- 


per had  violated  his  contract  with  the  purrfaaser. 
The  plaintiff  objected  to  the  introduction  of  any 
evidence  in  support  of  that  defense  to  the  main 
action.  Beld,  that  the  railroad  company  could 
not  relieve  itself  of  its  liability  on  the  bill  oi 
lading  to  the  shippw  by  taking  an  Indeionit; 
bond  in  lieu  of  the  bill  of  lading  and  delivering 
the  freight  to  one  who  was  not  entitled  to  re- 
ceive it  without  producing  and  surrendering  the 
bin  of  lading,  and  tbat  the  defendant  and  war- 
rantors could  not  inject  Into  the  suit,  as  a  de- 
fense  to  tbe  main  action  on  tbe  bill  of  lading, 
the  complaints  which  the  puzehaaer  of  Hit 
freight  had  against  the  shipper. 

[Ed.  Note.—For  other  cases,  see  Carriers, 
Cent  Dig.  SS  299.  808-316,  366-362.] 

2.  CABBIEBS  ^5»83— MiSDBLIVlBT  OF  QOODB— 

Action  by  Shjppbb— Exoubk. 
Tbe  doctrine  that  a  common  carrier,  when 
sued  by  tbe  bolder  of  a  bill  of  lading  for  the  val- 
ue of  freight  received  by  the  carrier  for  ship- 
ment, may  show,  as  an  excuse  (or  having  deliv- 
ered the  freight  to  another  par^  without  re- 
quiring tbe  surrender  or  proauction  of  the  bill 
of  lading,  that  the  party  to  whom  the  goods  were 
delivered  on  demand  was  the  true  owner,  is 
founded  upon  the  principle  that  a  bailee  of  prop- 
erty received  from  a  bailor  who  was  not  tbe  own- 
er caimot  acquire  any  greater  right  to  with- 
hold the  property  from  its  lawful  owner  than  if 
the  bailee  had  oought  the  property  from  (me 
who  was  not  the  owner.  But  that  doctrine  has 
no  application  to  a  case  where  the  party  to 
whom  freight  was  delivered  by  a  common  carrier 
was  not  tbe  holder  or  owner  of  the  bill  of  lading 
and  had  no  right  to  receive  the  goods  without 
the  bill  of  lading. 

[Ed.  Note.— For  otlwf  eases,  see  Garriers, 
Gent.  Dig.  ||  808-Slfi.] 

Aiq^l  fnxn  GlTll  IMstrlct  Court,  Parish  of 
Orleans;  E.  K.  Skinner,  Judge. 

Action  by  the  Harwood-Barl^  Manufactur- 
Ing  Company  against  the  Illinois  Central 
Ballroad  Company,  whl^  called  In  warranty 
J.  E.  Hirstdiberg  &  Cou  as  principal  and  Max 
Schwabacher  as  surety  on  an  Indemnity  bond, 
and  sought  a  Judgment  over  against  audi 
principal  and  surety  In  solido  for  the  amount 
of  any  Judgment  rendered  against  It  Judg- 
ment for  plalntUr  against  defendant,  and 
Judgment  for  the  same  amount  In  favor  of  de- 
fendant against  the  principal  and  surety  on 
the  indemnity  bond  In  solfdo,  and  the  defend* 
ant  and  tbe  principal  and  surety  on  the  in- 
demnity  bond  appeal.  Judgment  amended  by 
reserving  to  the  warrantors  whatever  right 
of  action  they  may  have  against  the  plaintiff, 
and,  as  so  amended,  affirmed. 

Hnnter  C  Leake  and  Gustave  Jjemle,  botb 
of  New  Orleans,  and  Blewett  Lee  and  B.  V. 
Flet<dier,  both  of  Chicago,  IlL,  for  appellant. 
Dart,  Keman  &  Dart,  of  New  Orleans,  for 
appellee.  Solomon  WoUT,  of  New  Orleans, 
for  warrantors. 

O'NIELL,  J.  In  February,  1916,  tbe  Har- 
wood-Barley  Hanufocturing  Company,  of  Ma- 
rion, Ind.,  entered  Into  a  written  contract 
with  J.  E.  Hirschberg  &  Co..  of  New  Orleans, 
for  the  sale  an'd  shipment  of  five  aut<»noblles 
to  the  latter  at  the  price  of  $2,976  each— that 
is,  $14,876  in  all.  The  purchaser  paid  $600 
in  cash  when  tbe  contract  was  signed,  of 
which  $100  was  to  remain  on  deposit  until 
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•blpment  of  the  last  ear,  sccordlns  to  ttie 
terms  stated  In  the  contract.  The  contract 
provided  that  $400  was  to  be  paid  30  days  be- 
fore shipment  ot  each  car,  on  the  arrival 
of  each  car,  and  the  balance  of  the  price  of 
each  car,  $2,100,  was  to  be  payable  in  ten 
equal  monthly  installments,  bearing  8  per 
cent  Interest  The  first  car  was  to  be  ship- 
ped as  soon  as  possible,  and  the  (4her  four 
woe  to  be  shipped  as  (ffdered  by  the  pnr^ 
chaser,  at  Interrals  not  less  than  30  days  for 
each  car.  On  or  about  ttw  26th  of  March, 
191S,  J.  B.  Blrsdiberg  &  Ga  made  a  further 
remittance  of  $200  to  tba  Harwood-Barley 
Manufacturing  Company,  anid  on  the  9th  of 
April,  1916.  Instmcted  the  latter  to  apply  the 
paymmt  to  the  price  ot  the  first  car  to  be 
shipped,  and  dfaw  the  sight  draft,  to  be  at- 
tached to  the  bill  of  lading,  for  $279,  Instead 
of  $475. 

On  the  27th  of  April,  1916,  the  first  car 
was  shipped,  and  was  ranted  over  the  IlUnols 
Central  Ballroad.  It  was  condgned  to  Uie 
order  of  the  Harwood-Barley  Manufacturing 
Company,  of  New  Orleans,  La^  with  instmc- 
tions  to  notify  J.  E.  Hlrscfaberg  &  Go.,  in  that 
dly.  The  Invoice  was  made  oat  accordingly, 
nod  'delivered  to  the  shipper. 

On  the  27th  of  April,  1915,  the  Harwood- 
Barley  Manufacturing  Company  indorsed  the 
bill  of  lading  in  blank,  attached  it  to  a  sight 
draft  on  J.  B.  Hirschberg  &  Co.  for  $275,  to- 
gether with  ten  notes  for  $210  each,  due  30 
days  apart,  to  be  signed  by  J.  E.  Hirschberg  & 
Co.,  and  forwarded  the  same  to  the  Canal 
Bank  &  Trust  Company,  In  New  Orleans.  In 
the  letter  inclosing  the  bill  of  lading,  s^ht 
draft  and  notes,  the  bank  was  requested  to 
have  the  notes  signed  and  returned  with  the 
proceeds  of  the  draft,  and  to  have  the  attor- 
neys of  the  bank  prepare  a  chattel  mortgage 
or  conditional  bill  of  sale,  according  to  the 
laws  of  Louisiana,  to  secure  the  payment  of 
the  notes.  On  the  same  day  the  Harwood- 
Barley  Manufacturing  Company  wrote  to  J. 
E.  Hirschberg  &  Co.  Inclosing  an  invoice  for 
the  car  and  advising  the  latter  that  the  sight 
draft  for  $276,  and  the  ten  notes  of  $210 
each,  with  bill  of  lading  attached,  had  been 
forwarded  to  the  Canal  Bank  &  Trust  Com- 
pany, with  Instructions  to  prepare  a  chattel 
mortgage  on  the  automobile  to  secure  the  pay- 
ment of  the  notes.  The  letter  contained  the 
Information  that  the  automobile  had  been 
shipped  on  the  23d  of  April,  routed  over  the 
lUlnois  Central  Railroad,  and  gave  the  num- 
ber of  the  railroad  car  <hi  whidi  It  was 
shipped. 

The  car  arrived  in  New  Orleans  on  the 
29th  of  April,  1915,  and  J.  E.  Hirschberg  & 
Ca  were  promptly  notified  of  Its  arrival. 
They  had  not  yet  received  the  letter  advising 
them  where  the  bill  of  lading  was  sent,  nor 
had  the  bank  received  the  bill  of  lading. 
Having  inqoir^  at  a  number  of  banks,  and 
failing  to  locate  the  bill  of  lading,  J.  B. 
Hirschberg  &  Go.  requested  the  railroad  com- 


pany to  deliver  ttie  automobile  wtthoot  the 
prodnctlim  of  the  bill  of  lading;  and  the 
railroad  company  consented  to  do  so  on  an 
indemnity  bond.  Accordingly,  on  the  SOtb 
of  April,  1915,  J.  B.  Hirschberg  &  Co.  signed 
and  delivered  to  the  railroad  company  an  in- 
demnity bmd  for  $3,000,  signed  by  Max 
Schwabacher  as  surety,  and  received  the  au- 
tomobile. The  condition  of  the  bond  was 
that  J.  E.  Hirschberg  &  Co.  should  deliver 
the  original  bill  ot  lading  to  the  railroad 
company  within  80  days,  and  protect,  def^id, 
and  hold  harmless  the  railroad  company  frop 
all  liability  and  from  every  loss,  damage,  in- 
jury, expense,  and  costs,  Indndlng  attor- 
ney's fees,  that  the  railroad  company  might 
become  liable  for  or  suffer  by  reason  of  the 
surrender  of  the  automobile  to  J.  B.  Hirsch- 
berg A  Co.  without  the  bUl  of  lading. 

On  receipt  of  the  sig^it  draft  with  notes 
and  Mil  of  lading  attadied,  on  the  8d  of  May, 
1915,  the  Canal  Bank  &  Trust  Company  re- 
turned them  to  the  Harwood-Barl^  Manufac- 
turing Company,  because  the  bank  was  on- 
willing  to  take  tlie  responslbUity  of  oM^nlng 
the  chattel  mortgage  to  secure  the  payment 
of  the  notes,  as  requested  by  the  Harwood- 
Barl^  Manufacturing  C(»npany. 

A  monber  at  the  firm  of  J.  B.  Hlrachbog 
&  Co.  called  at  the  bank  a  few  days  later  to 
pay  the  draft,  sign  the  notes,  an'd  obtain  the 
bill  of  lading;  but  was  informed  that  the 
documents  had  been  returned  to  the  Har- 
wood-Barley Manufacturing  Company. 

On  the  6th  of  May,  1916,  the  Harwood- 
Barley  Manufacturing  Company  returned  the 
sight  draft  and  notes  and  bill  of  lading  to 
the  Canal  Bank  &  Trust  Company,  with  In- 
structions to  place  the  matter  in  the  hands 
of  an  attorney  for  attention;  and  on  the  same 
day  wrote  to  J.  EL  Hirschberg  &  Co.,  advising 
them  that  the  papers  had  been  returned  to 
the  bank.  Two  days  thereafter  the  bank  de- 
livered the  documents  and  the  correspwd- 
ence  from  the  Harwood-Barley  Manufactur- 
ing Company  to  the  attorneys  who  represent 
the  plalntUT  in  this  suit.  When  a  member  of 
the  firm  of  J,  B.  Hirschberg  ft  Co.  called  at 
the  attorney's  office,  on  or  about  the  8th  of 
May,  1916,  one  of  the  attorneys  said  he  had 
some  doubt  regarding  the  validity  of  a  chattel 
mortgage,  aod  would  look  Into  the  matter.  A 
few  days  later  the  member  of  the  Hirschberg 
firm  again  called  at  the  attorney's  office  and 
declared  that,  as  the  giving  of  a  chattel 
mortgage  was  not  one  of  the  condltlona  ot  the 
contract,  he  had  also  placed  the  matter  In 
the  hands  of  an  attorney. 

Thereafter  much  correspondence  and  a 
number  of  Interviews  were  had  between  the 
attorneys  representing  the  Harwood-Barley 
Manufacturing  Company  and  J.  E.  Hirsch- 
berg &  Co.,  respective.  In  the  meantime  J. 
E.  Hirschbei^  &  Co.  had  possession  of  the 
automobile  and  were  using  it  as  a  Jitney  bus 
or  sight-seeing  car.  It  appears  that,  ntbet  an 
investigation  of  a  new  statute  on  the  snhjecu 
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the  attorneys  for  tlie  Harwood-Barlej  Manu- 
facturing Oompany  agreed  to  accept  the  cibat- 
tel  mortgage  to  secure  the  payment  of  the 
notes,  hut  J.  E.  Hirscbberg  &  Co.,  on  Che 
&dTlce  of  their  attorney,  declined  to  give  the 
mortgage,  on  the  ground  that  it  was  not  a 
condition  of  the  contract. 

On  the  15th  of  May,  1915,  the  attorney  for 
Harwood-Bariey  Manufacturing  Company 
made  demand  on  the  Illinois  Central  Ballroad 
Oompany  for  the  balance  due  on  the  automo- 
bile, On  that  day  J.  B,  HlrsChberg  & 
Co.  wrote  to  the  Harwood-Bariey  Manufac- 
turing Company  confirming  a  telegram  which 
they  had  sent  the  day  before,  demanding  the 
bill  of  lading  and  the  carrying  out  of  the  con- 
tract. In  the  letter  they  suggested  that  they 
would  pay  the  balance  due  for  the  automo- 
bile in  cash  if  the  Harwood-Bariey  Manufac- 
turing Company  would  "make  the  inducement 
acceptable."  Tbe  latter  replied,  stating  what 
discount  would  be  allowed,  but  it  was  not 
acceptable  to  J.  E.  Hirschberg  ft  Co.  On  the 
22d  of  May,  1915,  J.  E.  Hirschberg  &  Co.  of- 
fered to  r^m  the  automobile  to  the  Illinois 
Central  Ballroad  Company,  but  the  latter  de- 
clined to  receive  It,  on  ground  that  it  bad 
been  used  and  was  then  a  secondhand  car. 
miereafter  J.  E.  Hir^diberg  &  Co.  stor^  the 
car,  and  took  up  the  correspondence  direct 
with  the  Harwood-Bariey  Manufacturing 
Company.  In  the  meantime  the  attorney  of 
J.  B.  Hirschberg  A  Co..  In  a  letter  to  the  at- 
torney of  the  Harwood-Bariey  Manufacturing 
Company,  suggested  that  he  would  advise  his 
clients  to  dsn  a  <diattel  mortgage  and  settle 
the  controrersy  if  the  Ebirwood-Barley  Manu- 
Cactarlng  Oompany  wonld  make,  a  deduction 
of  $1,000;  whl<^  proposition  was  dedioed. 
On  the  2Ttli  ot  July,  1915»  In  lespoiue  to  a 
letter  txtm  J.  B,  Hlrschbe^  &  Oo.,  and  In 
an  attempt  to  brliig  about  a  aettlonent  of  the 
controreray*  Harwood-Barl^  Manufacturing 
Company  wrote  a  lengthy  lrtt»,  tn  whlcb 
they  naed  the  «E]^«8ston : 

"We  will  either  eventually  get  our  money  or 
our  track,  and  for  your  own  Information  we 
want  to  say  that  we  have  never  had  a  ease  yet 
where  we  failed  to  get  one  or  the  other." 

And  t^ey  said  further: 

"We  want  our  money  or  we  want  oar  truck, 
or  aome  sattsfacton  seeority  whereby  we  are 
assured  that  we  will  get  our  money." 

Referring  to  that.letter,  a  fiew  daya  later, 
the  attorney  of  J.  B.  Hirscbberg  ft  Ga  wrote 
to  the  attorneys  of  the  Harwood-Bariey  Man- 
uftcturlng  Company  that  he  thought  the  let- 
ter pointed  out  a  method  hy  which  the  af- 
fair could  be  adjusted  without  further  trou- 
ble; and  he  pr<H>osed  that,  If  the  Harwood- 
Bariey  Manufacturing  Company  would  re- 
turn $1,000  which  J.  B.  Hirschbei^  ft  Co. 
claimed  to  have  paid  ($400  of  which  they 
alleged  was  paid  on  the  four  other  trucks), 
the  latter  would  return  tbe  automobile, 
whlc^,  he  said,  had  only  been  used  three  or 
four  days.   Tliat  prt^wsttton  was  declined, 


and  tbe  subsequent  negotlatlona  failed  to 
bring  about  an  amicable  settlement 

Tb»  Harwood-Bariey  Manufacturing  C<an- 
pany  Instituted  this  suit  against  the  IlUnols 
Central  Railroad  Company  on  tbe  bill  of 
lading  to  recover  tbe  balance  due  on  the 
purchase  price  of  the  automobile,  $2,S75,  with 
legal  interest  from  the  IStb  of  May,  1915, 
the  day  on  which  demand  was  made  for  the 
d^v»7  of  the  car. 

In  answer  to  the  suit  the  defendant  ad- 
mitted that  tbe  automobile  had  been  d^v- 
ered  to  J.  B.  Hirschberg  &  Co.  without  the 
surrender  of  the  bill  of  lading,  but  denied 
liability  to  the  plalntliT  on  the  follovrtng 
grounds:  That,  when  J.  E.  Hirschberg  ft 
Co.,  who  had  iMught  the  automobile,  called 
at  the  Canal  Bank  to  pay  the  $275  and  sign 
the  ten  notes  of  $210  each  representing  the 
balance  due  on  tbe  purchase  price,  and  to 
obtain  the  bill  of  lading,  the  bank  decUned 
to  accept  the  money  and  notes  or  to  deliver 
the  bill  of  lading,  stating  that  the  contract 
contemplated  the  giving  of  a  chattel  mort- 
gage, for  which  the  laws  of  Louisiana  did  not 
provide ;  that  thereaftra*  J.  B.  Hlradiberg  ft 
Co.,  dmying  that  the  cmtraet  contemplated 
a  chattel  mortgage,  offered  to  return  the  au- 
tomobile to  the  plaintlfT,  which  the  latter  de- 
clined to  accept.  The  defendant  prayed  that 
J.  B.  Hirsdiiberg  &  Ca,  aa  principal,  and  Max 
Schwabadier,  as  surety,  on  the  Indonntty 
bond,  be  called  In  warrant,  and  that,  if 
Judgmoit  should  be  rendered  In  fam  of 
plalnttff.  It  should  also  be  rendwed  in  favor 
of  defendant  against  the  principal  and  aure- 
ty  on  the  indemnity  bond  in  solldo  for  13ie 
same  amount.  The  district  Judge  ordered 
that  the  principal  and  surety  on  tbe  Indem- 
nity btnid  be  called  in  warranty. 

In  answer  to  the  can  In  warranty  and  to 
the  deuuutd  the  idalntlff,  J.  Bi  Hirsdiberg 
ft  Ca  admitted  tbe  nmlxact  fw  tbe  purdiaae 
of  the  five  automobiles  on  the  terms  stated 
above,  and  they  annexed- a  copy  of  Uie  con- 
tract to  their  answer.  Th^  admitted  ttie 
signing  and  d^very  of  the  IndemiUty  btmd 
to  the  railroad  company  and  the  receipt  of 
tbe  automobile  wlthont  the  sarr^er  of  tbe 
bill  of  lading.  They  alleged  that  they  bad 
been  unable  to  obtain  the  UU  ct  lading  with- 
out giving  a  chattel  mortgage  on  tbe  anto- 
moblie^  that  they  had  first  declined  to  give 
the  chattel  mortgage,  because  the  contract 
did  not  require  It,  but  that  they  had  subse- 
quently consented  to  ^ve  tbe  chattel  mort- 
gage, and  the  attorney  for  Harwood-Bariey 
Manufacturing  Company  had  declined  to  ac- 
cept It,  saying  It  would  not  be  valid  under 
the  laws  of  Louisiana.  Referring  to  the  let* 
ter  written  by  tbe  Harwood-Bariey  Manu- 
facturing Company  on  the  29th  of  July,  1015, 
the  defendants  alleged  that  they  were  there- 
by given  the  option  either  to  return  the  au- 
tomobile or  to  pay  for  it  or  to  give  satisfac- 
tory security  tor  the  payment,  and  that  they, 
in  turn,  offered  and  agreed  to  return  the 
Digitized  by  VjOOg  iC 


572 


74  SOUTHERN  EEPORTEB 


(nick.  Thej  alleged  that  in  the  meantime 
they  had  tendered  the  automobile  to  the  rail- 
road ccHQpany,  and  on  the  lattefs  refoaal  to 
recelre  it  had  stored  it,  and  had  advised  the 
Idaintlff  that  thc^-  wonld  hold  the  latter  lia- 
ble for  all  damages  and  expenses  Incnrred. 
Tb^  all^ei:^  that  tbsj  had  paid  fl,O0(t  on 
the  contract,  vrtildi,  thej  alleged,  the  plain- 
tiff had  Tiolated,  and  that,  U  judgment 
should  be  rendered  against  them  directing 
them  to  return  the  trade  to  the  railroad 
company  or  to  the  plaintiff,  snch  Judgment 
should  be  made  contingent  upon  the  return 
to  them  of  the  91,000  paid  to  the  plaintiff. 
They  prayed  for  Jw^ment  annulling  the  In- 
denmlty  bond  and  directing  the  plaintiff  to 
take  back  the  track  and  to  pay  to  the  de- 
foidant  $1,000  and  fw  reservation  of  their 
rl|^  to  Bue  the  plaintiff  for  damages. 

In  his  answer  to  the  call  in  warranty  and 
to  the  plaintiff's  demand,  Uax  Schwabacher 
made  substantially  the  same  allegations  and 
defenses  urged  by  J.  E.  Hirsdiberg  &  Co., 
and  prayed  for  Judgment  annulling  the  In- 
demnity bond  which  be  had  signed  as  surety. 

When  the  case  was  called  for  trial,  before 
any  evidence  was  offered,  the  plaintiff's  coun- 
sel moved  to  strike  from  the  answer  of  the 
railroad  company  the  call  In  warranty,  and 
Co  strike  out  the  answers  of  the  so-called 
warrantors,  and  he  objected  to  the  introduc- 
tion of  any  evidence  in  support  of  the  defens- 
es made  in  the  answers  of  the  so-called 
warrantors,  on  the  ground  that  the  calls  In 
warranty  and  the  defenses  urged  by  the  re- 
spondents were  not  provided  for  nor  per- 
mitted under  the  law  of  this  state.  The  dis- 
trict Judge  ruled  that  the  objection  went  to 
the  effect  of  such  evidence  as  might  be  of- 
fered, ani\  it  was  agreed  that  the  objection 
should  apply  to  any  evidence  that  might  be 
offered  on  the  Issues  raised  by  the  calls  in 
warranty. 

Judgment  was  rendered  In  favor  of  the 
plaintiff  and  against  the  defendant  railroad 
company,  as  prayed  for  in  the  plaintiff's  peti- 
tion, and  Judgment  for  the  same  amount  was 
rendered  in  favor  of  the  railroad  company 
and  against  the  principal  and  surety  on  the 
Indemnity  bond  In  solldo.  The  defendant 
railroad  company  and  the  principal  and  sure- 
ty on  the  indemnity  bond  have  appealed,  and 
in  answer  to  the  appeal  the  plaintiff  prays 
tor  10  per  cent  damages  for  a  frivolous  ap- 
peal. 

Opinion. 

[1]  In  support  of  their  motion  to  strike  out 
the  call  in  warranty  and  the  answers  of  the 
warrant<»8,  and  In  support  of  the  objection 
to  the  Introduction  of  eridence  c»  the  Issues 
raised  by  the  answers  of  Uie  mnmntors, 
counsel  for  the  plaintiff  cite  the  (tedslQn 
rendered  by  tills  court  In  the  ease  of  Bain 
Arthur-et  aL,  129  La.  148.  6S  South.  743.  to 
the  effect  tiut  one  who  la  sued  on  an  obUga* 
Mod  has  no  rl^t  to  call  In  warranty  a  third 
party  who  has  signed  an  indemnity  contract. 


In  contradiction  of  tlutt  doctrine  counsel  tor 
the  defendant  and  warrantors  cite  tiie  deci- 
sion in  Mnntz  t.  Algiers  &  Gretna  Railway 
Co.,  114  La.  437,  38  South.  410^  where  It  waa 
said  that  the  rl^t  of  a  defendant  to  call  a 
third  party  in  warranty  did  not  d^end  upon 
any  privl^  between  the  warrantor  and  tiie 
plaintiff  la  the  main  action,  but  upon  the 
existence  of  a  contract  of  warrants  b^iween 
the  d^endant  and  the  party  called  In  war^ 
ranty.  We  find  It  unnecessary  to  distinguish 
or  reomdle-the  decisions  dted,  because  nei- 
ther of  tb^  la  applicable  to  the  case  before 
us.  In  each  of  the  cases  dted  the  par^ 
called  in  warranty  filed  an  exertion  of  na 
cause  of  action,  which  in  one  case  was  over- 
ruled,  and  In  the  other  was  sustained.  In  the 
case  before  us  the  parties  called  In  warranty 
did  not  except  or  (Object  to  being  called  npoq 
to  defend  the  suit,  or  to  stand  in  Jmtement  as 
the  warrantors  of  the  defendant  In  the  main 
action.  The  plaintiff  in  this  suit  la  not  con- 
cerned with  the  issues  between  the  defendant 
railroad  company  and  Its  warrantors  so  Icmg 
as  those  issues  do  not  prevail  as  a  defense  to 
the  original  suit  on  the  bill  of  lading. 

Coimsel  for  the  defendant  railroad  com- 
pany admit  In  their  brief  that  the  presence 
of  the  warrantors  In  this  case  cannot  affect 
the  plaintlCTs  rights  against  the  defendant  In 
any  way.  Notwithstanding  that  admlssioo, 
the  learned  counsel  for  the  railroad  com- 
pany attempt  to  use  the  defense  made  by  the 
warrantors  as  a  def^ise  to  the  main  action 
on  the  bill  of  lading.  They  contend  that  J. 
E.  Hlrachberg  &  Co.  was  the  owner  of  the 
automobile,  and  that  the  railroad  company 
was  justified  In  delivering  the  vehicle  to  its 
true  owner  without  the  production  of  the  bill 
of  lading,  although  such  delivery  -was  con- 
trary to  the  terms  of  the  Instrument  The 
warrantors  Join  in  that  contention,  and  urge 
that  they  had  a  right  to  Inject  ioto  this  suit, 
as  a  defense  to  the  original  action  against  the 
railroad  company  on  the  bill  of  lading,  what* 
ever  defenses  they  might  have  had  if  the 
plaintiff  had  sued  J.  E.  Hlrschberg  ft  Ca  ft>r 
the  price  of  the  automobile.  The  defenses 
which  the  warrantors  have  thus  Injected  Into 
the  original  suit  against  the  railroad  com- 
pany on  the  bill  of  lading  are:  (1)  That  the 
plaintiff's  demanding  a  chattel  mortgage  was 
a  breach  of  the  contract  for  the  sale  of  the 
automobile ;  and  iZi  that  the  plaintiff,  In  its 
letter  of  July  27.  lOlS,  ofTered  to  take  back 
the  car.  and  the  proposal  of  the  attorney  of 
J.  B.  Hlrsdiberg  &  Go.  in  bis  letter  ot  July 
29,  1915,  to  return  the  car  on  the  repaynmt 
of  the  n^OOO  that  J.  &  Hlrschberg  ft  Ca 
claimed  they  bad  paid  was  an  acceptance  of 
the  plaintiff's  oBer. 

Our  ofdnlon  1>  that  the  warrantors,  J.  BL 
Hlrschberg  ft  Co.,  could  not,  by  taking  pos- 
session of  the  antomoUle,  on  fnralsUng  an 
indenmliy  bcmd  Instead  of  procuring  anA 
surrendering  the  MU  of  lading  to  the  rail- 
road company,  deprive  the  Harwood- Barley 
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Mennfbctnrliig  Company  of  its  right  0)f  ac- 
tion against  the  railroad  company  on  the  hill 
of  laaing  and  compel  the  Harwood-Barley 
Manofactoring  Company  to  look  to  Hlrsch- 
berg  &  Co.  for  the  twyment  of  the  price  of 
tbe  automobile.  And  onr  opinion  is  that  the 
railroad  company  could  not,  by  accepting 
from  J.  B.  Hirschberg  &  Co.  an  indemnity 
bond  in  lien  of  the  bill  of  lading,  relieve  it- 
self of  its  Uability  on  the  blU  of  lading,  and 
compel  the  Harwood-Barley  Mannfactnrlng 
Company  to  look  to  J.  B.  Hirschberg  &  -Co. 
for  payment  of  the  price  of  the  antomoblle. 
In  dellTerlng  the  antomoblle  to  J.  E.  Hirsch- 
berg &  Co.,  without  requiring  the  latter  to 
surrender  the  Ull  of  lading,  the  railroad 
company  did  not  act  upon  a  bell^  that  J.  B. 
Hirschberg  &  Co.  was  entitled  to  receire  the 
antomoblle  without  producing  tbe  bill  of  lad- 
ing, but  upon  the  railroad  comiwny's  folth  in 
the  security  afforded  by  the  Indemnity  bond. 
In  fact,  tbe  railroad  company  admitted  in 
Its  correqwndence  with  the  plalntUTs  attor- 
ney that  tbe  railroad  company  was  not  con- 
cerned with  the  controversy  between  the  Har^ 
wood-Barley  Manufacturing  Company  and  J. 
E.  Hlrsdiberg  ft  Co.  regarding  the  payment 
of  the  price  of  the  automobile,  because  the 
railroad  company  was  amply  secured  by  the 
indemnity  bond.  Hence  the  railroad  com- 
pany has  no  Interest  in  urging,  nor  right  to 
tii^e,  the  contentions  of  J.  B.  Hirschberg 
it  Co.  as  a  defense  to  this  action  on  the  bill 
of  lading. 

The  Instrument  sued  on  contains  tbe  fol- 
lowing clauses,  viz.: 

**The  suiTCDder  of  this  original  order  bill  of 
lading,  properly  indorsed,  shall  be  required  be- 
fore the  d«ivery  of  the  property.  Inspection 
of  property  covered  by  this  bill  of  lading  wiU 
not  be  permitted  unless  provided  by  law  or  un- 
less permission  Is  indorsed  on  this  original  bill 
of  lading  or  given  in  writing  by  the  shinier." 

"The  amount  of  any  loss  or  damage  for  wbldi 
any  carrier  Is  liable  shall  be  compnted  on  the 
basis  of  the  valae  of  the  proper^  (being  the 
bona  fide  invoice  price,  if  any,  to  the  consignee, 
including  tbe  freight  charges,  if  prepaid)  at  the 

Elace  and  time  of  ihlpment  under  this  bill  of 
iding,  unless  a  lower  value  has  been  represent- 
ed in  wrfting  by  tbe  shipper  or  has  been  agreed 
upon  or  is  determined  by  the  classification  or 
tariffs  upon  which  the  rate  Is  based,  in  any  of 
which  events  such  lower  value  shall  be  the  max- 
imum amount  to  govern  such  compntation, 
whether  or  not  such  loss  or  damage  occurs  from 
negligence.** 

[2]  In  support  of  the  contention  that  the 
delivery  of  the  automobile  to  J.  E.  Hirsch- 
berg tc  Co.  and  the  latter's  complaint  of  a 
breach  of  tbe  original  contract  of  sale  are 
proper  end  suffldent  defenses  to  relieve  the 
railroad  company  of  Uability  in  this  action 
on  the  bill  of  lading,  the  defendant  and  war- 
rantors dte  the  decision  In  Heotz  v.  The 
Idaho,  93  U.  S.  575,  23  L.  Ed.  978. 

In  the  case  dted  it  was  held  that  a  com- 
mon carrier  might  show,  as  an  excuse  for 
nondelivery  of  freight  pursuant  to  a  bill  of 
lading,  that  the  carrier  delivered  the  goods 
OD  demand  to  tbe  true  owner  without  the 
bUI  of  ladlnft  It  WM  wid  that  a  oommon 


carrier,  as  the  bftllee,  of  goods  received  tm 
shipment  from  one  who  was  not  the  true 
owner,  could  not  acquire  any  greater  right 
to  withhold  tbe  property  from  its  lawful 
owner  than  If  the  bailee  had  purchased  the 
goods  from  one  who  was  not  the  owner.  • 
Hence  it  was  h^d  that,  if  the  bailee  deliv- 
ered the  property  to  the  true  owner,  having 
the  right  to  the  possession  of  it,  on  the  lat- 
ter's demand,  sndi  delivery  was  a  suffldent 
defense  to  a  suit  by  tbe  bailor  against  the 
bailee  for  the  return  of  the  property.  In 
that  case,  however,  the  court  was  dealing 
with  a  lot  of  cotton  that  had  been  delivered 
to  the  defendant  steamship  on  a  bUl  of  lad- 
ing that  was  assigned  to  the  party  to  whom 
the  steamship  company  afterwards  delivered 
the  cotton,  and  who  was  the  true  and  law- 
ful ownw  of  it  The  cotton  bad  been  con- 
fused with  other  cotton  in  the  cargo,  and 
there  was  a  fraudulent  attempt  to  divert  it 
to  respond  to  anottier  bill  of  lading  held  by 
tbe  plaintiff.  Hentz.  The  prindple  on  which 
the  dedsion  was  rendered  against  the  plain- 
tiff, Hentz— that  is,  that  a  bailee  cannot  ac- 
quire from  one  who  Is  not  the  owner  of  the 
property  a  greater  right  to  wlttabold  It  from 
Its  true  owner  than  if  the  bailee  had  bought 
It  from  tbe  one  who  was  not  tbe  owner— has 
no  application  to  the  case  before  us.  The 
defendant  in  this  case  does  not  pretend  that 
the  plaintiff  was  not  the  owner  of  the  auto- 
mobile delivered  to  the  railroad  company. 
Nor  is  It  pretended  that  J.  B.  Hirschberg  & 
Oo.  was  entitled  to  take  possession  of  the 
automobile  without  the  production  and  sur- 
render of  the  bill  of  lading.  If  the  railroad 
company  had  not  suri-endered  the  automo- 
bile to  J.  B.  Hirsdiberg  &  Co.  without  the 
bill  of  .lading,  the  latter  would  have  paid 
for  it  or  given  satisfactory  security  for  ttie 
payment  of  the  balance  due  on  tbe  pnrdiaBe 
price,  or  it  would  have  been  returned  to  the 
plalnUff  in  the  oondltlmi  In  wUdi  it  was  re- 
celved  by  ttie  railroad  company,  and  no  lorn 
would  have  resulted  to  any  one. 

The  learned  ooimsed  for  the  d^iendont  and 
warrantors  also  refer  us  to  the  case  of  Tbe 
Asiatte  Prince  decUtod  th»  United  States 
Circuit  Gonrt  of  Appeals,  reported  in  108 
Fed.  287,  47  a  a  A.  32S.  In  that  can  tbe 
plaintiff  or  libelant  shipped  to  Delmarco  ft 
Co.,  at  SantoB,  Braill,  a  oonalgnment  of  goods 
to  be  paid  for  on  delivery.  The  goods  were 
consigned  to  ttie  order  of  the  shipper,  who  at- 
tached the  bUI  of  lading  to  a  sight  draft  on 
Delmarco  ft  Co.,  and  forwarded  the  same  to 
a  bank  In  Santos.  Havii^  given  Delmarco 
ft  Oo.  credit  for  a  balance  due  them  by  the 
shipper,  the  sight  draft  was  made  for  only 
the  balance  doe  on  the  purchase  price  of  the 
goods  shipped.  Delmarco  ft  Oo.  consented  to 
tbe  credit  being  applied  In  pert  payment  of 
the  price  of  the  goods,  but,  before  the  goods 
arrived,  made  further  remittances  to  the  coiy 
slgnor.  In  Ignorance  of  the  draft  When  the 
draft  was  presented  by  the  bank,  Delmarco 


Digitized  by 


Google 


74  SOUTRBBN  JtEFOBTIDB 


574 

ft  Co.  first  objected  to  i>a:^ng  it,  because  of 
the  remtttancea  tbey  had  ma^  after  the 
draft  was  drawn,  bnt  later  d^oBlted  the 
amonnt  of  the  draft  at  the  bank  and  de- 
manded the  surrender  of  the  UIl  of  lading. 
Daring  a  discussion  betwerai  the  manager  of 
the  bank  and  a  reivesentadTe  of  the  firm  of 
Delmarco  ft  Go.  as  to  the  rate  of  exchange  on 
the  draft,  the  bank  received  a  cable  tnm  the 
shipper  stating  that  a  draft  for  a  larger 
amount  had  beoi  drawn  and  tostractlng  the 
bank  not  to  surrender  the  bill  of  lading  m 
the  vvnoeot  of  the  first  draft  It  appears 
that  a  f^  days  after  the  Asiatic  Prince  had 
sailed  with  the  consignment  of  goods,  the 
shipper  changed  his  mind  about  applying  the 
credit  doe  to  Delmarco  &  Oo.  on  the  price 
of  the  goods,  and  applied  it  to  another  indebt* 
edness  of  Delmarco  ft  Oo.  The  bank  refused 
to  surrender  the  bill  of  lading  to  Delmarco 
ft  Co,  without  payment  of  the  secrad  and 
larger  draft  that  had  been  received  by  the 
bank.  Delmarco  ft  Co.  Instituted  judicial 
proceedings  In  Santos,  and,  on  an  order  of 
the  Isocal  district  court,  deposited  In  the 
ban^  for  the  account  of  the  shipper,  the 
amount  of  the  first  draft  It  appears  that, 
according  to  the  law  and  usage  of  Brazil, 
the  steamship  company  was  compelled  to 
deUTer  all  dutiable  goods,  like  those  InvolTed 
in  the  case,  to  the  customs  authorities,  and 
that  the  allowance  of  entry  and  responsibil- 
ity for  a  delivery  of  the  goods  to  the  person 
entitled  thereto,  on  payment  of  the  duties, 
thereafter  devolved  entirely  upon  the  cus- 
toms authorities.  Accordingly  the  steamship 
company  had  delivered  the  goods  to  the  cus- 
toms authorities  during  the  ctmtroven^  be- 
tween the  bank  and  Delmarco  ft  Co.  The 
customs  authorities  delivered  the  goods  to 
Delmarco  ft  Co.,  on  proof  of  the  deposit  made 
In  bank  pursuant  to  the  orders  of  court,  and 
on  the  furnishing  of  an  indemnity  bond  by 
Delmarco  ft  Co.,  without  the  production  of 
the  bills  of  lading.  The  steamship  company, 
as  defendant  In  the  libel  suit  instituted  by 
the  ^pper  on  the  bill  of. lading,  was  per- 
mitted to  show  that  the  remittances  made  by 
Delmarco  ft  Co.  to  the  shiiver  and  applied 
on  the  purdiase  price  of  the  consignment,  to- 
gether with  the  amount  first  credited  there- 
on by  the  libelant,  reduced  the  amonnt  due 
for  the  purchase  price  below  the  amount 
deposited  In  bank  by  Delmarco  ft  Oo.  to  the 
credit  of  the  shipper,  under  the  orders  of  the 
court  in  Santos,  and  tiiat  the  goods  were 
therefore  delivered  to  the  true  owner. 

In  our  opinion,  the  decision  last  dted  has 
no  ai^Ilcatlon  whatever  to  the  case  before 
ua.  It  would  be  applicable  here  U  the  rail- 
road company  were  attempting  to  show  that 


J.  B.  Htnebbars  ft  Oo.  Iiad  paid  to  the  i^aln- 
tur  all  that  was  due  an  the  price  of  the  au- 
tomobile and  that  the  pnrdiaser  to  whom 
it  was  delivered  was  entitled  to  it  without 
the  Mil  of  lading.  In  other  words,  the  doc- 
trine of  the  case  dted  la  that  the  conmKm 
carrier  may  successfully  defend  a  suit  by  the 
shipper  on  the  1^  of  lading  by  tibtmis^  tbat 
the  sh^iper  has  beoi  paid  by  the  pordmaer, 
to  whom  the  goods  were  delivered,  the  entire 
puRdiase  price  that  was  due  to  tbt  diii^wr, 
and  tbat  he  is  not  entitled  to  recover  any- 
thing either  from  the  carrier  or  from  the  pur- 
chaser to  whtHu  the  goods  wore  delivered. 

There  Is  no  authority  in  law  or  reason  for 
the  doctrine  advanced  by  the  learned  oounsd 
for  the  defendant  and  warrantors  that  a  com- 
mon carrier  who  receives  goods  consigned  to 
the  order  of  the  shipper,  with  instructions  to 
notify  a  cwtaln  party  at  tba  destination,  may 
deliver  the  goods  to  the  party  so  notified,  on 
an  indemnity  bond  from  the  latter  to  pnrt»ct 
the  carrier,  and  compel  the  shifter  to  look 
to  the  party  to  whom  the  goods  wen  d^ver- 
ed,  as  the  purchaser,  for  the  payment  of  the 
price  or  value  of  the  goods.  Such  a  doctrine 
would  destroy  the  security  afforded  in  the 
sale  of  goods,  "B/L  attached  to  sight  draft," 
and  shipments  "to  shipper's  order,  notify 

 And  it  would  destroy  a  very  general 

and  important  commercial  custouL 

Our  conclusion  is  that  the  Judgment  ap- 
pealed from  is  correct,  except  that,  as  the  Is- 
sues raised  by  the  warrantors  against  the 
plaintiff  were  not  decided  or  considered  as  a 
proper  issue  In  this  case,  whatevw  claims 
the  warrantors  have  against  the  plaintiff 
should  be  reserved  to  them.  For  that  reason, 
if  for  no  other,  the  appeal  cannot  be  regard- 
ed as  frivolous.  Whatever  right  of  actton 
the  warrantors  may  have  against  the  plaintiff 
would,  perhaps,  not  be  affected  by  the  Judg- 
ment rendered  In  this  case  without  an  ex- 
press reservation  In  favor  of  the  warrantors ; 
hence  our  amendment  of  the  Judgment  In 
that  respect  does  not  justify  putting  the 
costs  of  appeal  on  the  plaintiff. 

The  Judgment  appealed  from  Is  therefore 
amended  by  reserring  to  the  warrantors 
whatever  right  of  action  tbey  may  have 
against  the  plaintiff,  and,  as  thus  amended, 
the  Judgment  is  affirmed.  The  defendant  and 
warrantors  are  condemned  in  solldo  to  pay 
the  costs  of  both  courts,  the  defendant  hav- 
ing recourse  against  the  warrantors  In  solldo 
for  reimbursement  of  whatever  costs  of  court 
the  defendant  shall  have  paid,  and  the  war- 
rantor, Mai  Schwabacher,  having  recourse 
against  J.  B.  Hlrschberg  ft  Co.  for  reimburse- 
ment of  whatover  coats  of  court  he  shall 
have  paid. 
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No.  2180S. 
FBIDNOH  et  al      TROTJT  CREEK 
GO. 

(Bnpnme  Conrt  of  LouiBiana.   IHeb.  MttT, 
On  Aimlieatkn  for  Rehearinff  March  12, 

(BylUaui  by  Bdttorial  Btaff,) 

1.  OoiniTB  «=3»224ai)  -  Sotwo"  C?™* 
jTTRisDicnoN  —  Amount  —  Tbahbixb  of 

Where  it  was  manifeat  that  plalntllft'  aon 
did  not,  in  any  view  of  the  caae,  Bostain  in- 
jury erceeding  »2,000,  the  Supreme  Coart  oa 
aopeal.  would  consider  the  demand  in  the  peti- 
tbm  for  S5,000  damages  to  be  inflated  lo  order 
to  ymt  jnnadietton  in  tiw  Sapiwou  Ooort.  ud 
would  transfer  the  eaose  to  the  Ooort  id  Ap- 
peal. ^  _ 
[Ed.  Note.— Por  oflier  caea^  aee  Conrte,  Cent. 

On  Application  for  Befaearlnf. 

2.  CoSTB  «»238(l>-<;osTB  ON  APPKiX. 

Where  a  cause  on  appeal  was  transferred 
to  the  Court  of  Appeal  on  the  jroond  that  tiie 
ad  damnum  was  Inflated,  in  order  to  vest  Jor» 
diction  in  the  Supreme  Court,  that  court  wonld 
oottdenm  plaintiff,  appellee,  to  pay  the  costa  oz 
ajnieal* 

[Ed.  NotsL— For  other  cases,  see  Oosta,  Cent 
Vig.  U  908-911,  01S-ei9.] 

Appeal  from  Thirtieth  Judicial  District 
Court,  Fartsh  of  La  Salle;  George  Wear,  Sr., 
Judge. 

ActloD  hy  H.  M.  Piench  and  another 
against  flie  Trout  Creek  Lumber  Company. 
Judgment  fbr  plaintiffs,  and  defendant  ap- 
peala.  and  plaintiffs  pray  for  an  Increase  of 
tbe  awar&  Cause  transferred  to  the  Court 
of  igppeal  for  tlie  parish  of  La  Salle. 

Hmry  Hoore,  of  .TexaAana,  Ark.,  and 
White  &  Thornton  &  Holloman,  and  White, 
HoUoman  A  White,  aU  of  Alexandria,  lor 
appeUant  Blchey  &  Harper,  of  Jena,  for 
appellees. 

LAND,  J.  [1]  Plaintiffs,  the  father  and 
mother  of  Mack  French,  a  16  year  old  boy, 
sued  the  defendant  for  $5,000  damages  alleg- 
ed to  have  been  sustained  by  him  by  reason 
of  a  common  between  a  two  mule  team, 
wblch  the  said  boy  was  driving,  and  a  train 
of  skeleton  cars  belonging  to  the  defendant, 
at  a  public  road  crossing. 

The  defendant  has  appealed  from  a  Judg- 
mrait  for  $250  in  favor  ot  the  plaintiffs ;  and 
tbe  plaintiffs  have  not  prayed  for  an  Increase 
of  the  award. 

The  record  shows  that  the  boy  was  not  se- 
riously injured,  and  about  two  weeks  after 
the  accident  resumed  Ws  Job  of  driving  a 
similar  livery  team. 

It  being  manifest  that  the  boy  did  not, 
from  any  Tiew  of  his  case,  receive  damage 
or  Injury  exceeding  $2,000  In  amount,  we 
conirider  the  demand  In  the  petition  to  be  in- 
flated' for  the  purpose  of  vesting  jurisdiction 
In  the  Supreme  Court. 

It  Is  therefore  ordered  that  this  cause  be 


transferred  to  the  Court  of  Appeal  for  tbe 
parish  of  La  SaUe,  and  that  the  defendant 
and  appelant  par  costs  in  tbls  conrt 

On  As^licatioa  for  Rehearing. 

O'NIELL,  J.  [2]  Pursuant  to  die  ruling 
made  In  the  case  of  Ham  t.  Louisiana  ft  N. 
W.  R.  Co.  et  al.,  on  application  for  rehear- 
ing, 136  La.  1063,  68  South.  133,  the  decree 
rendered  In  this  case  is  amended  so  as  to 
condemn  the  plaintiff,  appellee,  to  pay  the 
cost  of  the  appeal  to  this  court.  The  applica- 
tion for  rebeiuins  la  denied. 

"■"^^  a<L  I*.  ») 

Nos.  22180,  22177. 
RAT  T.  ROBERT  WERK  &  CO.  et  al 
(Siqireme  Court  of  Louisiana.   Feb.  12,  1917. 
Behearing  Denied  March  12, 1917.) 

(ByUabuM  &v  the  Courts 
Masteb  and  Servant  «=3>243(1>— Injubt  to 

SKRVAHT  —  CONTBZBUTOBY  NBaUGKKOB  — 

RnoovnT. 

A  plaintiff  cannot  recover  damages  from  a 

defendant  where  injniy  to  him  resulted  through 

his  fault 

[Ed.  Note.— For  other  cases,  see  Master  aad 
Servant,  Cent.  Dig.  H  682.  759,  775.] 

Appeal  from  Civil  District  Court,  Pariah  of 
Orleans ;  Fred  D.  King,  Judge. 
'  Action  by  John  Ray,  for  use  of  Nldu^ 
Ray,  a  minor,  against  Robert  Work  9t  Co. 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Judgment  reversed,  and 
judgment  ordered  in  favor  of  defendaiUj  and 
against  plaintiff  dismissing  the  suit 

Bkttlle  Pomes,  of  New  Orleans,  for  mpel- 
lants.  Benjamin  T.  Waldo,  Jos^h  Harris 
Brewer,  and  Sumter  D.  Marks,  Jr.,  all  of 
New  Orleans,  for  ^pellee. 


SOMMEBYILLB,  J.  In  September,  1900, 
when  this  suit  was  filed,  Nicholas  Ray  was  a 
minor;  and  he  was  represented  by  his  fatAer, 
us  part?  plaintiff.  Since  that  time  Nldiolas 
has  attained  the  age  of  majority;  and  be 
has  made  himself  party  plaintiff  in  the  cause. 

Plaintiff,  a  boy  of  12  years  of  age.  alleged 
that  he  was  employed  to  work  In  defend- 
ant's factory,  and  that  while  thus  employed, 
through  the  fault  and  negllgoice  of  defend- 
ant, he  was  severely  Injured ;  and  he  asked 
for  damages  in  the  sum  of  $S,000. 

The  case  was  tried  fonr  times  befi>re  Jnr^ 
les.  The  first  verdict  was  for  $1  W> ;  the  sec- 
ond, for  $2,500;  the  third  trial  ended  In  a 
mistrial;  and  the  last  verdict  was  tor  $2,- 
SOO.   Defendants  have  appealed. 

The  plaintiff,  Nicholas  Ray,  testified  on  bis 
own  behalf  that  he  bad  been  employed  by 
the  defendant  company  to  operate  and  clean 
a  heckler,  which  Is  a  part  of  a  halr-<deanlns 
machine,  and  Is  used  for  straightening  horse 
hair  which  is  to  be  converted  Into  press 
cloth  for  use  in  oil  mills.  He  further  testl- 
,  fled  that  tbe  machine  was  a  dangerous  one. 
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and  that  he  was  pat  to  work  tbereat  without 
pn^wr  inGtrnctlonB;  that  during  the  ftrst 
hour  of  his  employment  one  of  the  boys  In 
the  establishment  showed  him  how  to  take 
the  belt  off  the  machine  with  his  hands  and 
how  to  pot  it  on  with  his  hands;  that  de- 
fendant Werk,  who  was  standing  near  the 
machine  at  the  time,  said  that  he  would  be 
back  in  a  half  boor.  Plalndfl  said : 

"I  threw  the  bdt  off  the  machine,  and  I  start* 
ed  to  clean  it,  and  I  threw  the  belt  off  about 
twice  and  put  it  <m,  and  then  when  I  threw 
the  belt  off  and  I  was  cleaning  the  heckler  Mr. 
Robert  Werk  walked  in  and  baUooed  out,  'Are 
Tou  goiuff  to  Stand  there' all  daj?*  and  with  that 
I  grabbed  the  belt,  and  my  arm  went  around, 
and  Pat  Nunez  [a  feUow  servant  who  had  just 
previously  given  him  instructions]  jumped 
through  the  window  and  hallooed  to  Mr.  Robert 
Werk  to  cut  off  the  motor." 

It  was  then  that  plaintiff's  arm  was  bro- 
ken, and  he  was  severely  injured.  When  ask- 
ed, "Why  did  yon  want  to  put  the  belt  on 
with,  your  hands?"  he  answered: 

"Because  that  was  my  work.  I  had  to  do 
that  That  was  the  only  way  yon  could  do  it." 

He  farther  testified: 

Mr.  Werk  "told  me  he  would  show  me  [how 
to  work  the  machine]  in  a  halt  hour.  He  would 
be  back  in  a  half  hour." 

Upon  cnMB-examlnatlon  be  said,  in  answer 

to  the  question: 

'^nt  he  told  you— yoa  are  positive  of  the  fact 
that  he  told  you  that  he  would  learn  you  how  to 
work  that  machine?  A.  Yes,  sir;  he  told  me 
that  he  would  learn  me,  but  be  never —  Q. 
Why,  then,  if  it  was  working,  was  It  necessary 
for  you  to  put  the  belt  on  it  again?  A.  Be- 
cause it  got  tanked  up.  I  had  to  clean  it." 
"I  grabbed  the  belt,  and  the  belt  grabbed  me." 
"The  belt  was  stuck  on  the  wheel  there  on  the 
chair,  stuck  to  something.  It  was  stuck  on 
it  Q.  Then  what  did  you  do?  A.  Then  It 
Btart^  hitting  the  machine.  •  •  •  i  will 
e^lain  It  myself.  When  the  belt  got  stuck 
to  this  wheel,  it  got  stock  to  someuiing  and 
started  flapping,  and  when  it  started  flapping 
Mr.  Werk  was  about  two  yards  from  the  motor, 
and  then  Pat  Nuoes  told  him  to  cut  the  motor 
off,  and  when  he  cut  the  motor  off  I  was  staud- 
injE  up  there,  and  Mr.  Wezic  hallooed  at  me, 
'What  are  you  going  to  do;  stand  up  there  all 
day?*  Hen  I  went  to  grab  the  beat,  and  the 
belt  grabbed  my  hand." 

Subsequently  he  said: 

"He  [Mr.  Werk]  told  me  to  put  the  belt  an; 
sure  he  did." 

This  testimony  was  contradicted  In  part 
by  Paul  Francingues,  a  witness  for  plain- 
tiff, who  said  that  It  Is  impossible  to  clean 
the  machine  while  It  Is  running,  as  plain- 
tiff testified  he  had  done.  He  was  further 
contradicted  by  a  second  one  of  his  witness- 
es, Edward  Bailey,  who  said  that  he  heard 
Mr.  Werk  halloo  to  the  plaintiff  to  keep 
away  from  there;  away  from  the  fiapplng 
belt  When  asked,  "Did  he  say  to  anybody  to 
take  the  belt,  to  put  a  belt  on,  or  anything 
of  that  kind,  on  the  machlnef  be  answered, 
"No,  sir;  I  never  heard  it." 


Defendants'  witnesses  an  testlOed  (hat  It 
was  not  the  bnslness  of  plalnttff  to  clean  tfae 
machine,  and  that  he  did  not  clean  tt. 
Louis  Oonsln,  another  fellow  servant,  md 
that  he  told  plaintiff  to  get  oat  of  the  way 
when  he  heard  tbe  belt  blttlny  tbe  madiine. 
He  said: 

"I  told  him  to  get  away  from  there^   •   •  • 
I  told  the  b<^  to  get  away  from  tbereL" 

In  answer  to  the  question.  "Wbat  did  He. 
Werk  say  to  plaintiff?"  he  answered: 

"He  said,  'Get  away  from  there,  and  go  pick 
up  that  dirt*  He  told  him  to  get  away  bta 
tbe  machine  and  to  go  pick  up  the  dui." 

This  witness  also  testified  tbat  plalntlfl 
said  tbat  tbe  aoddent  happened  tbroD^  bli  I 
own  fault  I 

Defendant  Robert  Werk  testified  that 
when  be  employed  tbe  )>oy  be  did  not  know 
wbat  work  to  put  blm  at,  but  be  tboD^t  bin 
large  enough  to  nm  the  madilne,  as  lota  of 
smaller  boys  bad  done.   He  said: 

"I  told  him  that  all  be  had  to  do  was  to  feed 
the  hair  to  the  rollers,  to  feed  it  even;   that  if 
he  fed  it  in  lumps  it  would  wrap  around  the 
rollers.    I  didn't  like  the         he  was  doing  it 
and  I  called  Pst  Nunez,  and  I  ssid  to  faim,  *Star 
here  and  abow  this  hoy  how  to  feed  the  machine.'  | 
and  I  went  off,  and  probably  a  half  hoar  afttr 
I  heard  a  lot  of  noise,  and  Oiere  were  tm7  few 
engines  running,  but  all  of  a  sudden  I  beard 
a  lot  of  noise,  and  I  looked  and  saw  the  Mt 
flapping  all  around,  the  belt  which  was  attadi-  i 
ed  to  this  heckler  that  the  boy  has  been  testi* 
fying  about    It  was  a  small  belt  to  turn  tbe  ' 
rollers,  not  the  driving  belt  and  this  belt  wu  j 
hitched  to  the  shaft  and  it  was  going  arooikd. 
and  this  boy  was  standing  up  loc^ine  at  it  and  I 
I  hallooed  at  him  to  keep  away  antf  to  go  mad 
clean  that  hair  and  to  pudc  up  tbe  dirt  outst^ 
and  the  boy  stood  there/'  | 

He  said  further  that  when  be  heard  the 
belt  flapping  around  he  pulled  off  tbe  switch, 
so  as  to  stop  the  motor.  He  further  said 
that  he  cautioned  the  boy  about  tbe  dangers 
of  the  machine,  and  told  him  partlcnlarly  to 
keep  away  from  the  belt.  He  denied  posi- 
tively that  he  had  told  the  boy  to  put  on  tbe 
belt,  whether  the  machinery  was  In  operatlMi 
or  not  i 

The  testimony  of  defendant  Werk  is  cor- 
roborated, particularly  as  to  warning  the  bor 
to  go  away  from  the  machine,  and  to  do  other 
work.  This  order  of  the  employer  was  dis- 
obeyed by  tbe  plaintiff ;  and  be  was  injured 
through  his  own  fault ;  and  not  through  the 
fault  of  the  defendants.  He  cannot  recover  ' 
damages.  He  was  old  enough  to  hear  and  ' 
understand  orders  which  were  Issued  to  him; 
and  he  should  have  obeyed  them. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  I 
annulled,  avoided,  and  reversed;  and  it  Is  ! 
now  ordered,  adjudged,  and  decreed  tbat  i 
there  be  Judgment  In  favor  of  defendants.  ! 
and  against  plaintiff,  dtomliHdng  fbia  salt  at 
blsoosL  j 
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(Ut  MlaB.  AD 

McNEBR  ft  DODD  et  aL  t.  NOKFLnETTet  aL 

<No.  18921.) 
(Supnma  Ooart  of  Mississippi.  IXvlsion  B. 
March  19,  1917.) 

1.  FUUD  l^.?J  1  MieKBPBESENTATION— InTEWT. 

Xoecmstitute  fraud,  it  is  unaeceasary  that  a 
atatement  be  made  with  the  int^tion  to  deceive, 
If  It  is  a  atatement  of  fact,  or  a  atatement  pur- 

Sirting  to  be  a  fact,  bat  not  tme  as  a  matter  of 
ct 

[Ed.  Note^— S\>r  other  caae^  see  Fraud,  Oeot. 
Dig.  §  2.] 

2,  Fb&UD  4=967— MlSUEPBKSBKTATIOH -"ETX- 
DENOI. 

In  snit  for  damages  for  miarepresenting  the 
acreage  of  land  leased,  the  court  was  in  error 
in  excluding  from  the  consideration  of  the  jur^ 
evidence  at  items  of  damage  suffered  by  plaintiffs 
making  np  Uie  necessary  and  reasonable  expen- 
ditares  incurred  by  tbem  In  preparing  to  culti- 
vate the  land,  since  the  jury  should  have  such 
information,  coupled  with  other  proof,  as  will 
enable  them  to  determine  the  extent  of  the  dam- 
age, If  Hiey  find  eert^  fiiets  favorably  to  plain- 
tiff. 

[Ed.  Note.— For  otber  caaea,  aae  Fraud,  Cent. 
DigTl  04.] 

8.  Etidkngc  <8=>218(4>— ADMisaiON— Comfeo- 

In  a  suit  for  damages  from  miarepresenta- 
dons  aa  to  the  acreage  of  land  leased,  the  court 
.  improperly  excluded  evidence  as  to  a  statement 
of  fact  made  by  the  lessor  at  the  time  of  nego- 
tiations with  reference  to  the  adjustment  of  the 
parties*  differences,  while  an  offer  of  compromise 
cannot  be  shown  as  being  an  admission  of  the 
party  making  the  offer,  any  statement  of  fact 
made  by  him  as  racfa  may  be  proved  as  an  ad- 
mission, though  made  during  the  diaeoasion  of 
the  compromise. 

[Ed.  Note.— For  other  casei,  see  Bhridenee, 
Cent.  Dig.  I  7S1.] 

4,  TaiAi.  «=>26(4)  —  Dibtekss  TOB  Rkkt  — 
TbLAX  or  iBBXJE  OK  AVOWBT— BUBDBH  OT 
PBOOF— SXATUm 

Under  Code  1906,  8  2864,  providing  that  on 
trial  of  an  issue  on  an  avowi^,  the  burden  of 

groof  shall  be  on  the  avowant,  the  landlord,  and 
e  shall  have  the  right  to  open  and  conclude  the 
argument,  when  an  issue  has  been  tendered  on 
the  avowry,  denying  the  allegaUons  of  the 
avowry,  the  burden  is  on  the  landlord,  or  avow- 
ant, and  if  the  relatiou  of  landlord  and  tenant, 
the  amount  of  the  contract,  or  the  amount  of 
supplies  famished,  is  denied,  the  landlord  must 
assume  the  burden  and  prove  his  contention,  but 
if  the  relation  be  admitted,  and  the  amount  of 
the  rent  contract  for  supplies  furnished  la  not 
denied,  no  issue  ia  made  on  the  avowry,  and, 
if  plaintiff  undertakes  to  confess  and  avoid  by 
an  affirmative  plea  setting  up  new  matter,  and 
iasue  is  tendered  mi  the  ^ea,  the  burden  idiifts, 
plaintiff  assuming  it,  and  having  the  right  to 
open  and  cowdnde  the  evidence  and  argument 

[Ed.  Noteu— For  other  casea,  see  Trial,  Oeot 
Dig.  SI  47.  eO-7B.I 

Appeal  from  Circuit  Court,  Fanola  Conn- 
t; ;  E.  D.  Dlnklns.  Judge. 

Distress  for  rent  by  F.  M.  Norfieet  and 
others  against  McNeer  &  Dodd  and  others, 
wherein  the  latter  replevied  the  goods,  and 
the  former  filed  an  avowry  as  assignees  of  a 
rent  contract  alleging  a  landlord's  lien,  Mc- 
Neer and  Dodd  fllihg  a  plea  of  recoupment 
alleging  the  landlord's  misrepresentation  as 
to  acreage.  From  a  Judgment  for  the  avow- 


ants,  defmdants  an[»«aL  Beverwd  and  te- 
manded. 

Blmore  ft  Buff,  of  IjexlngbKi.  tor  appellants. 
Sbanda  ft  Montgomeiyi  of  Sardla,  for  ap- 
pellees. 

ETHRIDGB,  J.  The  appellees  sued  out  a 
distress  for  rent  against  aiq>ellants  in  the 
circuit  court  of  Panola  county  for  the  year 
1914,  and  seized  90  bales  of  cotton.  Thla 
attachment  was  fotmded  on  a  contract  .be- 
tween J.  L.  Boaeborough  and  the  aj^jtellants, 
by  which  the  appellants  leased  from  Bose- 
borongh  a  plantation  In  Quitman  county  for 
the  years  1914,  1915,  1916,  1917,  and  IBiS 
for  the  sum  of  $3,000  per  year.  Appellants 
replevied  the  cotton,  and  the  appellees,  as  as- 
signees of  the  rent  contract,  filed  an  avowry 
under  the  chapter  on  Landlord  and  Tenant 
alleging  that  they  bad  a  landlord's  lien  up- 
on said  cotton  for  the  term  beginning  Jan- 
nary  1,  1914,  and  ending  December  31,  1918, 
and  at  the  time  of  the  said  seizure  the  ap- 
pellants were  indebted  to  them  in  the  sum 
of  $3,000,  and  that  they  had  a  landlord's 
Uen  for  said  amount,  and  with  this  plea 
filed  a  copy  of  the  lease  contract  as  an  ex- 
hibit Thereupon  the  plaintiffs  for  replica- 
tion filed  a  plea  of  recoupment,  alleging  that 
in  leasing  said  lands  it  was  the  purpose  of 
the  plaintiff  to  employ  n^ro  tenants  and 
laborers  sufficient  to  farm  the  land,  and  It 
was  necessary  to  famish  supplies,  stock, 
seed,  tools,  etc.,  with  which  to  farm  said 
land  In  cotton,  and  that  this  purpose  was 
known  to  J.  h,  Boaeborough  at  the  time  of 
making  the  said  lease  contract  and  that 
preceding  the  execution  of  the  said  contract 
and  while  the  negotiations  were  pending 
about  said  lease,  and  on  the  day  of  the  ex- 
ecution of  the  lease,  in  order  to  induce  the 
plaintiffs  to  enter  the  said  contract  the  said 
Boseborough  and  his  agents  positively  stated 
to  the  plaintiffs  that  there  was  then  In  said 
land  600  acres  of  cleared  land  fit  suitable, 
and  ready  for  cultivation,  which  would  re- 
quire 30  mules  to  cultivate;  that  Rosebor- 
ough  and  his  agents  were  familiar  with  the 
lands,  and  intended  for  such  statements  and 
representations  to  be  believed  by  the  plain- 
tiffs ;  and  that  neither  of  the  plaintiffs  were 
familiar  with  the  plantation,  and  had  only 
seen  it  for  about  two  hours  a  few  days  be- 
fore; and  that  they  relied  wholly  on  the 
representations  of  Boseborough  and  his 
agents  for  information,  which  fact  Bosebor- 
ough well  knew :  and  that  Boseborough, 
knowing  of  their  Ignorance  and  lack  of 
knowledge  with  respect  thereto,  made  said 
representations;  and  that  the  plaintiffs  re- 
lied thereon,  and,  so  relying,  secured  26 
squads  of  negroes  to  work  said  lands  in  the 
year  1914,  and  purchased  In  the  market  21 
head  of  males  and  horses  In  the  expense  of 
$2,200 ;  and  that  they  already  had  10  head 
of  mules,  and  that  said  amount  of  stock 
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would  be  neeessaxr  to  cnlUTate  600  acres; 
and  that  they  procured  foodstuff  tor  the  lire 
stock  at  on  expaue  of  91,200,  and  fanning 
tools,  eta.  to  tbe  extent  of  $000,  sprat  $S00 
building  roads  and  drains,  and  $300  in  (Heax- 
ing  up  land ;  and  that  they  famished  their 
tenants  vlth  suppUes  to  the  amount  of  9S,- 
000;  and  that  all  of  said  expenditures  were 
necessary  under  the  drcnmstances  for  the 
cultlTation  of  said  farm  if  It  contained  600 
acres ;  but  that  in  reality  at  said  time  there 
were  only  about  300  acres  of  land  cleared 
and  fit  for  cnltlTatlon,  but.  t«lying  on  said 
representatloiiB,  they  believed  there  were 
600  acres ;  and  tlut  the  lands  were  so  situat- 
ed In  irregular  bodies  that  they  could  not 
determine  from  a  brief  Inspection  the  amount 
In  actual  cultivation,  but  when  they  broke 
the  land  In  the  spring  of  the  year,  they  found 
that  it  was  short,  and  they  had  to  disdiai^ 
part  of  their  tenants,  and  had  to  retain  more 
than  was  needed  both  of  stock  and  toiants 
to  enltlTato  tlie  itemises  actually  open  and 
suitable  for  cnltlTatlon;  that  they  did  all 
th^  could  to  place  their  tenants  elsewhere, 
and  did  all  they  could  to  secure  other  lands 
and  to  dispose  of  all  the  stock  in  excess  of 
what  was  necessary  to  cultivate  SOS  acres  In 
actual  cnltlTatlon,  and  by  reason  of  said 
facts  they  were  damaged  in  the  snm  equal  to, 
or  exceeding,  the  rent  contract.  Issue  was 
Joined  on  this  plea,  and  thereupon  tbe  plain- 
tiffs moved  the  court  to  allow  them  to  have 
the  opening  and  closing  both  In  Introducing 
the  evidence  and  In  presenting  the  argu- 
ments, which  motion  was  overruled  by  the 
court.  Defendants  thereupon  put  In  evidence 
the  contract,  and  Introduced  M.  P.  Moore, 
who  identified  the  lease  contract,  and  testi- 
fied that  nothing  had  been  paid  upon  the 
contract  for  the  year  1914.  Thereupon  de- 
fendants rested.  The  appellants  (plalutlfFs) 
offered  evidence  to  prove  the  allegations  of 
their  plea  set  forth,  and  each  testified  that 
the  agent  of  Roseborough,  the  original  land- 
lord, made  the  representations  contained  in 
the  plea,  and  that  he  stated,  in  showing  them 
over  the  plantation,  that  there  was  150  acres 
of  the  land  which  he  represented  would 
make  a  bale  of  cotton  per  acre,  30O  acres 
that  would  make  a  half  bale  per  acre,  and 
that  one-fourth  of  the  land  was,  at  tbe  time 
of  making  the  contract  (which  was  in  tbe 
fall  of  1013),  planted  in  corn  which  could  be 
cultivated  In  cottoa  Plaintiffs  offered  to 
prove  that,  after  discovering  the  land  was 
short  as  to  the  600  acres  (but  only  contained 
about  308  acres),  they  went  to  Dr.  Rose- 
borough,  the  owner,  and  complained  that 
the  land  did  not  contain  the  600  acres  which 
had  been  represented  to  them  that  It  did 
contain,  and  that  ,Dr.  Roseborough  stated 
that  It  did  contain  600  acres,  and  that  some 
compromise  was  discussed  and  propositions 
Df  compromise  made  during  this  Interview, 
but  tbe  cOnrt  excluded  these  statements  on 
the  theory  that  they  were  made  pending  a 
uonq)rDiDlae  of  differences.   The  a>urt  also 


excluded  much  of  the  evidence  offered  to 
Show  loss  OD  the  part  of  Oie  plaintiff,  ex- 
cluded  an  the  evidence  of  the  expense  of  re- 
pairs, and  of  bonding  roads  and  drains,  and 
exdnded  proof  that  they  would  not  have 
made  the  said  drains  and  inciffred  the  ex- 
pense if  tti^  liad  known  that  there  was  lees 
acreage  than  400  acres,  and  declined  to  per- 
mit plaintiffs  to  prove  the  cost  of  the  mules 
purchased  by  them  and  the  price  at  urijldi 
th^  were  sold,  'and  prove  that  thcr  were 
sold  at  the  best  price  that  could  be  obtain- 
ed and  at  a  loss  to  the  plaintiffs;  also  ex- 
cluded proof  that  the  plaintiffs  went  to  Noi^ 
fleet  and  complained  of  the  shortage  ct  tbe 
land,  and  that  NtHfleet  stated  to  Oiem  to  go 
ahead  and  stay  on  the  place,  and  that  the 
matter  wonld  be  adjusted  properly,  and  proof 
that  they  went  to  Senatobla,  where  Norfleet, 
Gabbert,  Moore,  Dr.  Boeeboroogh,  Dodd,  and 
McNeer  were  present,  and  made  complatot  to 
them.  The  court  declined  to  permit  them 
to  stato  what  statements  were  made  at  tiiat 
time  with  reference  to  this  matter,  and  re- 
fused to  permit  them  to  prove  what  was  done 
about  the  matter  at  that  time,  and  refused 
to  permit  them  to  prove  that  Dr.  BoscImk-- 
oufi^  at  that  meeting  made  admlssicMis  as 
to  the  shortage  of  the  land. 

At  tbe  conclusion  of  the  evidence  the  court 
instructed  the  Jury  on  behalf  of  tbe  plain- 
tiffs, and  in  the  second  Instruction  given  for 
the  plaintiffs  instructed  the  Jury  that  it  was 
□ot  necessary  for  the  Jury  to  believe  from 
the  evidence,  In  order  to  find  for  tbe  plain- 
tiffs, that  Dr.  Roseborough  or  his  agent  in- 
tentionally misled  the  plaintiffs  as  to  the 
acreage  In  cultivation  at  tbe  time  of  tbe  lease, 
but  that  it  was  only  necessary  for  the  jury 
to  believe  that 'Roseborough  or  hla  agents 
made  representations  as  to  tbe  actual  acreage 
In  cultivation  which  were  materially  untrue, 
and  that  if  plaintiCGs  believed  such  statement, 
if  one  was  made,  and  relied  on  it  in  good 
faith,  and  was  materially  damaged,  and  If 
the  plaintiff  was  misled  as  to  tbe  actual 
acreage,  the  Jury  should  find  such  damage 
as  tbe  evidence  showed  to  exist  cm  account 
of  sndi  false  representations  as  to  the  actual 
acreage  of  the  land. 

In  the  sixOi  instroction  given  for  the  de- 
fendant the  court  diarged  tlie  Jury  for  the 
defendant  that  plaintiffs  mnst  eatlsfr  the 
Jury's  minds  by  a  prepoideranoa  of  the  evi- 
dence that  before  thie  execution  of  the  con- 
tract Dr.  Bosebonragh,  In  person  at  tbrougb 
agent,  represoited  that  thwe  were  600  acres 
of  land  fit  and  snitoble  tot  (mlttvation  on  tbe 
leased  premises,  and  that  such  representati<ai 
was  false,  and  that  it  was  made  Bose- 
borongh  with  knowledge  that  it  was  false, 
or  made  In  reckless  disregard  of  whether  it 
was  true  or  false ;  and  that  It  was  made  with 
the  Intention  of  deceiving  and  defrauding 
McNeer  &  Dodd,  and  that  McNeer  and  Dodd 
acted  on  such  represeu^tions  and  believed 
them  to  be  true,  and  did  not  xely  upon  their 
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own  knowledge  or  Investlgatloii,  and  unless 
the  Jar7  did  bo  believe,  they  should  find  for 
the  defendant  In  the  sum  of  98,000,  with  In- 
terest at  6  per  cent 

In  the  third  Instruction  given  for  the  de- 
fendants the  coort  instmcted  th«  jury  that 
th^  oonld  not  allow  plalnUfBi  by  way  of 
reootqnnent  for  or  on  accotnit  of  any  of  the 
following  Items  asked  for  In  said  plea:  Price 
paid  tor  moles  and  boisea,  ^,200;  amount 
paid  lor  Arming  tools,  plows,  gear,  wagtms, 
neoessai?  improvement  repairing  ot  tenant 
faonses.  roads  and  drains  built,  V600;  amount 
paid  for  clearing  land,  fSOO;  salary  o£  J.  fiL 
Dodd,  9S00. 

[1]  We  think  it  was  reversible  error  to 
grant  the  sixth  Instruction  for  the  defisndant. 
which  told  the  Jury  that  the  representatknui 
made,  or  fi«s«in^  to  have  been  made,  must 
te  made  with  the  lntenti(m  of  deodviBg  and 
defrauding  McNeer  and  Dodd.  Under  this, 
instruction  tlw  jury  may  have  believed  that 
Boedwroui^  ^ther  in  person  or  by  agent, 
made  the  statement  that  the  place  did  con- 
tain 000  acres,  and  that,  notwithstanding  he 
may  have  made  such  statement,  he  may  not 
have  made  it  for  the  purpose  of  deceiving  and 
detranding  McNeer  and  Dodd.  It  was  in 
direct  conflict  with  the  Instruction  gtren  for 
the  plaintiff  as  to  this  feature  of  the  case, 
and  it  does  not  contain  an  accurate  statement 
of  the  law.  To  constitute  fraud  It  Is  otmeces- 
sary  that  a  statem^it  be  made  with  the 
iDtentlon  of  deceiving.  If  it  Is  a  statement 
of  fact,  or  a  statement  purporting  to  be  a 
fact,  but  not  true  as  a  matter  of  fact  It 
has  all  the  effect,  so  far  as  indudug  the  con- 
tract is  concerned,  as  It  would  have  had  if 
made  deliberately  for  the  purpose  of  deceiv- 
ing. 

In  Vincent  r.  Gorbett  M  Bfiss.  46,  47 
South.  641,  21  L.  R.  A.  (N.  SO  86,  the  court 
in  the  fourth  syllabus  says: 

"A  statement  by  an  owner  of  a  tract  of  land 
that  a  designated  number  of  acres  thereof  was 
cleared  is  an  averment  of  a  fact  and  not  the 
expression  of  an  opinion,  and,  if  false,  an  action 
of  deceit  can  be  predicated  of  It" 

In  the  fifth  syllabus  the  court  says: 

'Troof  of  a  false  statement  by  defendant 
toudilng  the  area  of  cleared  land  in  a  tract  he 
was  sed^ng  to  sell,  materially  overstating  the 
number  of  acres,  and  that  plaintiff  bought  on 
the  faith  thereof,  makes  out  a  prima  facie  case 
against  the  vendor  in  an  action  of  deceit  by  the 
vendee,  although  plaintiff  gave  defendant  cred- 
it for  an  facmest  nustake." 

[2]  In  the  case  of  Estell  v.  Myers.  54  Hl8& 
174,  it  was  lield  that  a  false  statement  with 
reference  to  the  safety  of  a  place  from  over- 
flow was  an  inducement  to  the  vendee  to 
purdiase,  and .  that  the  vendee  may  recmip 
In  a  suit  to  enforce  tba  secnrity  for  the  pur- 
diase  money  to  the  extent  of  liis  Injury,  and 
that  raiflxeprearaitationst  even  If  th^  were 
made  honestly  and  the  plaintiff  did  ztot  know 
they  were  false,  or  were  not  made  with 
f raudident  intent,  would  enable  the  party 
wronged  bj  such  zwreMntathms  to  prove 


damages  by  recoupment  This  case  is  an 
instructlvB  case,  and  shows  that  many  of  tlie 
rulings  oa.  the  evidence  were  erroneous  In 
the  present  case,  and  shows  that  the  court 
was  In  error  in  excluding  from  the  considera- 
tion of  the  jury  evideoce  of  items  ot  damage 
in  the  plea  of  recoupment  Of  cotirse  the 
jury  are  to  Ju^  as  to  the  necessity  and  rea- 
sonableness of  expenditures  made,  but  should 
have  sudi  information,  couvled  with  other 
proof,  as  will  raable  them  to  determine  tba 
extent  of  the  damage  of  the  party  In  case 
they  find  facts  favorable  to  tite  plaintiff. 
See,  also,  Blmer  v.  Dugan,  39  Miss.  477,  77 
Am.  Dec  687;  Davidson  v.  iSoaa,  6  How. 
673;  Parham  v.  Bandolpb,  4  How.  430^  85 
Am.  Dec.  403. 

[S]  It  was  error  for  the  court  to  exfdude 
the  evidence  as  toa  statement  of  tact  made 
Dr.  Boeeborongh  at  the  Ume  of  tlie  negotlfr- 
tiona  with  refbroice  to  adjustment  of  th^r 
diffMencee.  While  an  offer  of  compromise 
cannot  be  shown  as  being  an  admission  of  the 
party  making  the  offer,  still  if  the  party 
makes  a  statauent  of  fact,  as  a  fact.  It  may 
be  proved  as  an  admission  even  though  It 
was  made  during  the  discussion  of  the  oom- 
promisfe  The  rule  la  utatoA  tn  Bncydivedla 
of  EMdence,  voL  1.  p.  099.  as  follows: 

"Admitnon  of  Fact  Competent.— WMle  offers' 
of  compromise  cannot  be  proved  as  admissions, 
a  distinct  admission  ot  a  fact  in  the  course  of 
negotiations  therefor  is  held  admissible"  (cit- 
ing, among  other  aatboritles,  Grubbs  v.  Ny& 
18  Smedfls  &  H.  443;  Gamer  v.  Myrick,  06 
Bilas.  448,  wUdi  fnUy  sostafai  the  rule  stated). 

[4]  In  reference  to  the  wrom  assigned  on 
the  right  to  open  and  close  the  proof  and  the 
argument,  it  serais  Uiat  the  trial  court  pro- 
ceeded under  the  theory  that  under  section 
2864  of  the  Code  the  burden  was  on  the 
landlord  in  the  ca8&  The  condnding  clause 
of  2864  reads  as  follows: 

"And  on  the  trial  of  an  issue  on  an  avowry, 
the  burden  of  proof  shall  be  on  Uie  avowant  the 
landlord,  and  he  shall  have  the  right  to  t^en 
and  conclude  the  argument" 

As  we  understand  It,  this  means  that  when 
an  issue  has  been  tendered  on  the  avowry, 
denying  the  aUegatUms  of  the  avowry,  thai 
the  burden  is  on  the  landlord  or  avowant; 
and,  under  the  ideadlng.  If  either  the  rela- 
tion of  landlord  and  tenant,  or  the  amount 
of  the  contract,  or  the  amount  of  supplies 
furnished.  Is  dmled,  th^  the  landlord  must 
assume  the  burdon  and  prove  his  contention ; 
but  If '  the  relation  be  admitted,  and  the 
amount  of  Uie  rent  contract  for  supplies  fnr^ 
nlsbed  is  not  denied,  no  issue  is  made  <m  the 
avowry.  If  the  plaintiff  undertakes  to  otm- 
fess  and  avoid  by  an  offlrmattve  plea  setting 
up  new  matter,  and  issue  Is  tendered  on  this 
plea,  then  the  burden  shifts  and  the  plaintiff 
assumes  the  burden,  and  haa  the  tight  of 
5q;>ening  and  ooncludiag  the  evidence  and  the 
argument  In  the  present  case  the  pleadings 
do  not  take  issue  on  the  amount  agned  upon 
In  the  contract,  but  undertakes  to  reduce  jor 
overcome  the  amount  t^p^ts^^j^^^^^ 
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affinnative  plea  aetUng  torih  facts  not  la 
denial  of  the  plea  of  avowiT,  but  setting  up 
new  matter  upon  whidi  Issue  was  tendered, 
and  aponwUcb  the  whole  case  was  tried,  and 
the  Instructions  glren  the  Jnry  placed  the 
harden  upon  the  plaintiff  to  prove  the  Issues 
of  this  plea.  This  qnestlon  Is  settled  in  fa- 
vor of  the  ^ipellant  by  the  case  of  Porter  r. 
Still,  63  Miss.  357.  which  Is  quoted  with 
approval  In  the  later  case  of  Tlmberlake  v. 
Thayer,  1»  South.  87a  The  mle,  in  the  case 
In      Mbs.  S57,  supra,  Is  stated  as  follows: 

"The  party  on  whom  the  burden  of  proof  lies, 
whether  plaintiff  or  defendant,  is  entitled  to  open 
and  condude  the  argument  before  the  jury. 
And  this  is  not  a  mere  privilege,  but  a  right  de- 
termined by  law.  If  there  be  several  issues,  and 
the  plaintiff  holds  the  affirmative  of  any  one  of 
them,  he  is  entitled  to  open  and  condude.  The 
party  on  whom  the  burden  of  proof  in  any  cause 
rests  may  be  determined  by  coosidering  which 
wonld  sneceed  if  no  evidence  were  offered  by 
cither  ride,  and  by  examining  what  would  be  the 
effteet  of  strikingont  of  the  record  the  allegation 
to  be  ^ved.  The  onns  must  be  on  the  party 
who,  under  such  tests,  would  fail  in  the  suit" 

For  the  eirors  indicated,  tb«  case  ts  re- 
rened  and  remanded. 
Beretsed  and  remanded. 


(IM  Ala.  377) 

BOUTHEEN  RY.  CO.  T.  FISHER. 
(8  Div.  887.) 
(Supreme  Court  of  Alabama.    Dec.  21,  1016. 
On  Rehearing,  Feb.  16,  1917.) 

1.  Mabteb  and  Servant  «=9l80(l)— Injubibs 

TO  SEBVAin^FBDBBAI.  EHPLOTEBS*  lilABIL- 

rrr  Act. 

Every  common  carrier  by  railroad  while  en- 
gaging in  commerce  between  the  states  is  liable 
m  damages  under  federal  Employers'  Liability 
Act  (Act  Cong.  April  22.  1908,  c  14»,  35  Stat 
«6  [U.  Si  Comp.  St.  1913,  if  8e57-«6e5]),  to 
any  person  suffering  injury  while  he  is  employed 
by  such  carrier  in  such  commerce  for  such  in- 
jury resulting  in  whole  or  in  part  from  the 
negligence  of  any  of  the  officers,  agents,  or  em- 
ployes of  such  carrier, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  (Tent  Dig.  §S  359,  368.] 

2.  Mbouokrox  «s>101— Injvbies  to  Skbvant 

—  FBDBSaL  BMPLOTBBS'  LlABIXJtXT  AOT  — 
COHTBTBOTOBT  NlOLIOENCK. 

Under  the  federal  Employers*  Liability  Act, 
the  fact  that  an  employ^  was  guilty  of  contribu- 
tory negligence  does  not  bar  a  recovery;  Its 
only  effect  being  to  diminish  the  damages  award- 
ed by  the  jnry  in  proportion  to  the  amount  of 
negligence  attributable  to  the  empkiyd. 

[Ed.  Note.— For  otber  cases,  see  Negligence, 
Cent  Dig.  SS  85,  163,  164,  167.] 

8.  Masteb  and  Servant  4=>204(1)— Federal 
Bhplotbbs'  Lzabjlitt  Act  —  Absqhptior 
or  Risk. 

The  federal  Employers'  Ltabillt);  Act  has 
not  eliminated  the  defense  of  assumption  of  risk 
otiier  than  where  the  violation  by  the  carrier  of 
any  statute  enacted  for  the  safety  of  emplovte 
contributed  to  the  injury  or  death  as  provided 
thertfn. 

[Ed.  Not&— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  |  644.] 

4.  Mabteb  and  Sbbvaht  «=»2(M(3>— Isjitbibs 
TO  Servant— Federal  Ehployebs'  Liabll- 
iTT  Act— AssuHFTioN  OP  Risk. 
A  switch  oigine  conductor's  contract  of  em- 

ployroent  did  not  involve  him  in  any  general 


assumpticHi  of  risk  for  the  negligence  of  co*-m- 
plovte,  for,  otherwise,  the  provision  of  the  feiJ- 
eral  Employers'  liability  Act  that  the  emploTi 
may  recover  by  showing  that  one  of  the  co-oper- 
ating causes  of  his  injury  was  the  negligent  act 
or  omission  ot  a  coemployi  would  be  inoperative. 

[Ed.  Note.— For  other  cases,  see  Biaater  and 
Servant,  Cent  Dig.  {  546.] 

5.  NEauQENCE  «»117— Federai,  Bmploters* 
Liability  Act— Pleadino — Contbibutoet 
Neolioehce. 

Under  the  provision  of  the  federal  Employ- 
ers' LiaUUty  Act  that  contributory  ne^genoe 
is  not  a  bar  to  an  action  thereunder,  pleas  of 
contributory  negligence  pleaded  in  bar  of  m  rail- 
road employe's  action  for  injuries  rather  thaa 
in  mitigation  of  damages  were  defective^ 

[Bd.  Note.— For  other  esssfc  as*  Nc^cne^ 
Cent  Dig.  H  196-197.1 

6.  Dakaqes  «s>173(1)— Bvidencb  «=>471(1S) 
— 'EiiPLOYEBs'  Liability  Act— Aduxssibil- 

ITY— CONCLUBIOKS. 

In  action  for  injuries  under  the  federal 
Employers'  liability  Act  plaintiff's  testimooy 
that  for  many  years  he  had  becm  employed  by 
defendant  in  the  service  he  was  performing  at 
the  time  of  his  injury,  that  his  injury  had  dis- 
abled him  to  further  perform  such  service,  and 
that  he  was  at  the  time  of  the  trial  ooable  to 
perform  any  service  requiring  the  constant  use 
of  bis  injured  foot,  was  material  to  be  consid- 
ered in  ascertaining  the  effect  of  plaintiffs  in- 
jury upon  bis  ability  to  earn  a  livelihood  in  the 
employment  for  which  he  was  fitted  by  long  ex- 
penence  and  some  degree  of  disability  in  other 
lines,  and  was  not  objectionable  as  conclusions. 

[Ed.  Note.— For  other  cases,  see  Dsmajxa, 
Ont  Dig.  S<  490-492,  601;  Evidence.  Cent 
Dig.  I  2167  :  Witnesses,  Cent  Dig.  f  833.] 

7.  Evidence  ^»317(9)— Hxabsay. 

In  action  for  injuries,  testimony  of  a  wit- 
ness, who  went  to  the  place  of  acddent  immedi- 
ately after  it  happened,  as  to  whst  three  mem- 
bers of  the  crew  operating  the  engine  by  which 
plaintiff  was  injured  said  concerning  the  man- 
ner of  the  accident  however  closely  uiey  follow- 
ed opon  the  accident,  was  merely  narrative  of 
a  then  past  transaction,  was  hearsay,  and  should 
have  been  excluded. 

[Ed.  Note.— For  other  eases,  see  Eividenos, 
Cent  Dig.  S  1182.] 

8.  Appeal  and  Erbob  ^91060(1)— Bktxev^ 
Habhless  Error- 

In  action  for  Injuries  under  the  federal  Em- 
ployers* Liability  Act  the  admission  of  hearsay 
testimony  as  to  statements  made  b^  three  mem- 
bers of  the  crew  operating  the  engine  by  whidi 
plaintiff  was  injured  was  nsrmless,  where  these 
men  were  witnesses  and  testified  to  the  same 
effect  substantially,  and  no  light  was  thrown  oa 
the  questions  in  controversy,  and  to  the  extent 
the  hearsay  evidence  differed  it  was  not  offered 
in  impeachment  and  was  not  objected  to  on  tlit 
ground  that  no  predicate  was  Imd. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error.  Cent  Dig.  H  1068,  lOeO.  41S^  4157.] 

9.  Tbial  «=»253(9)  —  Federal  Emputebs* 
Liability  Act  —  iNffTRUcnoNS  —  Iomobiko 

Evidence. 

In  action  for  injuries  under  the  federal  Em- 
ployers'  Liability  Act,  whatever  may  be  the  datj 
in  general  of  employes  while  going  about  their 
work  in  a  railroad  yard  to  lo<dc  and  listen  be- 
fore going  upon  or  crossing  a  track,  speci*! 
charges  requested  by  defendant  on  that  subjMt 
were  refused  without  error  because  they  ignored 
plaintiffs  evidence  tending  to  show  that  he  had 
directed  the  crew  that  the  engine  should  not 
be  moved  until  a  certain  train  had  passed 
through  the  yard. 

[Gd.  Note.— For  otber  cases,  see  IMsI.  Cent 
Dfg.  I  620.1 
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10.  Masivb  and  Sebvaht  ^236(10— Iwju- 
bieb  to  sxbtaitt  —  contbibutobt  nsqu- 

Where  the  conductor  of  a  yard  locomotiTe 

directed  hia  crew  not  to  move  ue  engine  nntfl 
a  special  bad  passed,  he  had  a  right  to  assume 
that  he  would  be  obeyed,  and  ao  he  might  go 
upon  the  track  without  taking  additiontu  pre- 
caution against  the  movement  of  the  mgine  un- 
til the  appointed  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  7S9.] 

11.  Masteb  and  Sebvant  <©==>294 (2)— Feder- 
al Employees'  Liabiltti  Act— Inbtbuo- 

TIONB. 

Evidence  that  plaintiff  had  instructed  the 
crew  not  to  move  the  ennae  until  a  special 
train  had  passed  justified  via  nfosal  of  chare- 
ea  requested  defendant  that  defendants 
employ^  operating  the  engine  at  the  moment, 
-were  under  no  duty  to  look  out  for  plaintiff  or 
eive  him  warning  of  the  engine's  approacb,  since 
plaintiff's  dnties  took  him  about  tho  yard  from 
ono  track  to  another,  as  the  engine  crew  knew, 
and,  if  they  would  move  the  engine  notwith- 
standing his  direction  to  the  contrary,  it  was 
clearly  their  duty  to  take  precautions  against 
the  possible  presence  of  plaintiff  on  the  track 
vnr  which  they  moved  it 

[Ed,  Notar-For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  1162.] 

12.  Tbial  «=9252(11)— Fbdebai.  EjUFLOTxbb' 
LiABiLirr  Act— iNSTBUcnoNB. 

In  a  switch  en^ne  conductor's  action  for 
injuries  under  the  federal  Employers'  Liability 
Act  in  which  it  did  not  appear  that  th^  en^^neer 
operating  the  engine  which  injured  plaintiff  dis- 
covered the  dangerous  situation  of  plaintiff,  an 
instruction,  that  under  the  Issaes  and  evidence 
of  this  ease  the  plaintiff  is  not  entitled. to  re- 
cover on  account  of  any  negligence  of  the  en- 
gineer after  he  discovered  the  peril  or  danger- 
ous situation  of  Ihfl  plaintiff,  sboold  have  beoi 
given. 

[Ed.  Not&— For  other  esses,  see  Trial,  Cent 

ixe.  I  e03.i 

13.  Appeal  and  Bbbob  <8=>1067— Tbial  «=> 
280(8)  ~  Review  —  Bbvsbsibu  Bbbobt-In- 

STRUCnONB. 

Under  the  direct  provisions  of  Code  1907, 
i  53&1,  as  emended  hy  Acts  1016,  p.  816,  In  a 
switch  engine  conductor's  action  for  injuries 
under  the  federal  Employers'  Liability  Act,  error 
in  refusing  a  requested  charge  on  subsequent 
nesHgence  was  mot  reversible,  where  the  jury 
was  substantially  and  fairly  instructed  in  a  way 
to  remove  all  apprehension  that  a  verdict  would 
be  founded  on  subsequent  negligence,  and  plain- 
tiff was  not  proceeding  on  theory  of  subsequent 
negligence  and  withdrew  all  counts  except  one 
upon  which  such  a  finding  could  be  predicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  an^ 
Error,  Cent  Dig.  |  4229;  Trial.  Cent  Dig.  if 
475.  657.1 

14.  COMMEBCB  <S=27(7>— EaILBOADB— "INTEB- 
BTATE  COUUEBCB." 

Where  a  railroad  was  engaged  in  interstate 
traffic,  and  tbe  ^division  of  Its  road  upon  which 
a  switch  engine  conductor  was  employed  extend- 
ed throng  sevenil  states,  and  at  the  time  of  an 
injury  to  the  conductor  caused  by  the  switch 
oigine  he  was  noting  cars  to  be  made  up  into 
trains  for  through  traffic,  at  a  time  when  no  lo- 
cal freights  were  bandied,  such  conductor  was 
engaged  in  "interstate  commerce." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrsaes,  Blrst  snd  Second  Series,  Inteistate 
ComaerceJl 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  W.  W.  Haralson,  Judge. 
Action  by  B.  A.  Fisher  against  the  Soutlk- 


em  Railway  Company.  Judgment  ftor  plain- 
tiff, and  d^odant  appeals.  Affirmed. 

lawrence  BL  Brovn,  of  Soottsboxov  and 
Stakely,  Scrivn^  &  Domlnlck,  of  Birmlng- 
hanif  for  appellant  Bouldlo  &  ^nmberty,  at 
Scottaboro,  for  appellee. 

SATBi;  J.  [1, 2]  This  action  was  brought 
by  appdlee  under  Uie  federal  Employers'  Lia- 
bility Act  nie  argument  against  the  serenth 
count  of  the  complaint  la  Uiat  It  ftitled  to 
show  that  defendant  owed  any  duty  to  plain- 
tiff. Since  every  common  carrier  by  railroad 
while  engaging  In  commerce  between  the 
states  Is  made  by  the  statute  liable  In  dam- 
ages to  any  pe»on  suffering  Injury  while  he 
is  employed  by  such  carrlOT  in  such  com- 
merce for  such  injury  resulting  In  whole  or 
in  part  from  the  ne^lgence  of  any  of  the  ot- 
flcers,  agents,  or  ^ploy6i  of  audi  carrier, 
defendant  was  liable  in  the  case  stated  by 
the  count.  Southern  Baflway  t.  Peters,  60 
South.  611.  PoBsiMy  the  count  leaves  plaln- 
tlfTs  case  open  to  the  inference  that  he  was 
guilty  of  contributory  negligence,  since,  not- 
withstanding his  duty  to  exercise  reasonable 
care  for  his  own  safety,  and  notwithstanding 
it  was  his  duty  in  general  to  direct  the  op- 
erations of  tbe  engine,  he  was  at  a  place 
where  the  engine  wonld  strike  him  as,  for 
anything  alleged  to  the  contrary,  he  would 
have  known  had  be  exercised  due  care;  but 
tmder  the  federal  statute  that  fact  does  not 
bar  a  recovery,  its  only  effect  being  to  dimln- 
lah  the  damages  awarded  by  the  jury  In  pro- 
portion to  the  amount  of  negllg^ice  attrib- 
utable to  the  employ^  with  some  provisos 
of  no  consequence  here.  There  was  no  error 
In  overruling  the  demurrer  to  this  count 

[3-S]  Congress  has  not  eliminated  the  de- 
fuse of  assumption  of  risk  In  cases  like  that 
presented  by  counts  5  and  7  upon  which  this 
case  went  to  tbe  Jury.  Seaboard  Air  lAne 
Ry.  V.  Horton,  233  U.  S.  602,  34  Sup.  Ct  635. 
58  L.  Ed.  1062,  L.  R.  A.  1916C,  1,  Ann.  Cas. 
1916B,  47B.  Considering  special  pleas,  8,  H, 
I,  Z — 1,  and  Z — 2  with  reference  to  the  facts 
alleged  rather  than  their  labeling  by  d^end- 
ant,  they  were  not  pleas  of  assumption  of 
risk,  or,  If  so  intended  by  defendant,  they 
were  plainly  defective.  Plaintiff's  contract 
of  employment  did  not  involve  him  in  any 
general  assumption  of  risk  from  the  negli- 
gence of  ooemploygs,  for,  otherwise,  the  stat- 
ute counted  upon,  and  declaring,  In  effect, 
that  an  employ^  may  recover  on  showing 
that  one  of  the  co-<^ratlng  causes  of  his  In- 
jury was  a  negligent  act  or  fflnisslon  of  a  co- 
employg,  would  be  inoperative.  Louisville  & 
Nashville  r.  Fleming,  60  South.  126.  As  pleas 
of  contributory  negligence,  they  were  defec- 
tive because  pleaded  in  bar  of  the  action 
rather  than  in  mitigation  of  damages. 

16}  There  is  no  reversible  error  in  allowing 
the  plaintiff  to  testify  that  for  many  years 
he  had  been  employed  1^  defendant  in  the 
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service  be  was  pwformlng  at  tbe  time  of  his 
Injury,  that  bis  Injury  had  disabled  him  to 
farther  perfonn  such  service,  and  that  he 
waa  at  the  time  of  the  trial  unable  to  per> 
form  any  servloe  requiring  the  constant  use 
of  his  injured  foot.  The  testimony  as  to  all 
these  facts  was  material  to  be  considered  In 
ascertaining  the  effect  of  plaintiff's  injury 
upon  his  ability  to  earn  a  Uvelihood,  in  the 
employment  for  which  he  was  fitted  by  long 
experience,  and,  It  may  be,  some  degree  of 
disability  In  other  lines,  and  were  competently 
rendered  by  the  witness;  that  is,  none  of 
them  were  objectionable  as  statements  of 
mere  conclusions.  They  were  incapable  of 
rendition  In  any  other  form. 

[7, 1]  The  testimony  of  Woodin,  a  witness 
for  plaintiff,  was  taken  by  deposition.  He 
was  close  at  hand  and  went  to  the  place  of 
the  accident  immediately  after  it  happened. 
His  testimony  as  to  what  he  then  and  there 
beard  Sparks,  Malone,  and  Clem,  members  of 
the  crew  operating  the  engine  by  which 
plaintiff  was  Injured,  say  concerning  the 
manner  of  the  accident,  was  allowed  to  go  to 
the  jury  over  defendant's  objection.  How- 
ever closely  the  statements  may  have  follow- 
ed upon  the  acddeut,  they  were  merely  nar- 
rative of  a  then  past  transaction,  were  hear- 
say, and  abo^  have  been  excluded.  Bat  the 
court  Is  of  opinion  that  the  Judgment  should 
not  be  rerarsed  on  that  account.  Sparks, 
Malone,  and  Clem  testified  as  witnesses  for 
defendant.  What  Malone  and  Glau  said  to 
or  In  the  bearing  of  Woodlo.  after  the  acd- 
dent  was  ot  no  consequence.  It  did  not  tend 
to  coDtradlct  Uielr  testimony  at  Uie.  trial, 
nor  did  It  throv  any  Uj^t  upon  the  QuestioDs 
In  controversy  between  the  parties  and  about 
which  the  result  of  the  case  turned,  viz. 
whether  ^jiarks,  yrbo  stood  npon  the  forward 
footboard  of  the  tender  as  the  engine  "back- 
ed" through  the  yard  and  whose  duty  it  was, 
according  to  tendencies  of  plalnUfl's  evi- 
dence, to  ke^  a  lookout  for  employte  upon 
the  track,  was  negligent  In  that  reqiect,  or 
whether,  after  he  discovered  plaintiff's  peril, 
be  Allied  to  exercise  due  care  to  have  the  en- 
gine storied.  They  said  only  that  they  did 
not  see  plaintiff,  meaning,  very  dearly,  that 
they  did  not  see  him  leaving  or  after  he  left 
a  place  of  safety  on  the  track  adjacent  to 
that  upon  which  the  engine  was  moving. 
What  Sparks  said  was  more  material  be- 
cause It  related  to  the  Immediate  circum- 
stances of  plaintiff's  injury;  but  the  Judg- 
ment should  not  be  reversed  for  the  error  In 
allowing  Woodin  to  repeat  it — this  for  the 
reason  that  It  tended  to  support  defendant's 
denial  of  negligence  on  the  part  of  Sparks, 
while,  if  on  mature  reflection  it  may  be  said 
to  differ  somewhat  from  Sparks'  testimony, 
the  difference  was  so  slight  as  hardly  to 
amount  to  a  contradiction.  The  evidence 
does  not  appear  to  have  been  offered  to  im- 
peach Sparks,  nor  was  it  objected  to  on  the 
ground  that  no  predicate  had  beoi  laid. 


Southern  Bailway  v.  Smith.  177  Ala.  867.  56 
South.  429. 

We  are  not  at  opltiioa  that  the  exoeptloDS 
to  parts  of  the  court's  oral  diarge  to  tlie 
jury  need  to  be  treated  seriatim.  Thm 
parts  to  which  exertions  were  reserved,  read 
in  connection  with  their  context,  do  not  ap- 
pear to  Involve  error. 

1]  Plaintiff  w&B  conductor  of  the  swltdi 
engine  that  ran  against  him.  The  crew  oper 
rated  the  engine  about  the  yard  under  his  di- 
rection, breaking  up  trains  as  they  came  iL 
and  making  up  trains  to  be  taken  oat.  What- 
ever may  be  the  duty  in  general  of  audi 
employes  while  going  about  their  work  in  t 
railroad  yard  to  look  and  Usten  before  gidag 
npon  or  crossing  a  track,  spedal  charges  re- 
quested by  defendant  on  that  subject  were 
refused  without  error  because  they  ignored 
plainticrs  evidence  going  to  show  that  he 
had  directed  the  crew  that  the  engine  shoold 
not  be  moved  until  the  Memphis  special  had 
passed  through  the  yard.  Defendant  holds 
that  plaintiff's  direction  to  the  engine  crev 
meant  only  that  they  should  not  take  the 
engine  out  npon  the  main  line.  Suffice  It  to 
say  that  the  jury  may  have  found,  verj  rea- 
sonably undw  the  evidence,  that  the  directioD 
was  giv«i  and  understood  In  accordance  with 
plaintifTs  contention,  in  whidk  event  plain- 
tiff had  a  right  to  assume  that  be  would  be 
obeyed,  and  so  that  he  might  go  upon  the 
track  without  taking  additional  precaatkn 
against  the  movanent  of  the  engine  nntll  tlw 
appointed  time.  Several  of  the  charges  re- 
quested by  defoidant  predicated  idalntifl's 
duty  to  look  and  listen  for  the  englaft  with- 
out regard  to — that  la,  notwithstanding— 
tlie  duty  of  the  crew  not  to  move  the  aistne. 
They  were  therefore  refused  without  error. 
TbB  evidence  to  whidi  we  have  reffened.  above 
was  enons^  to  jusUfy  also  the  lefnaal  of 
charges  by  which  defendant  requested  the 
court  to  OKJ  to  the  Juxy  that  deftoidant's  cm- 
ployte,  operating  the  engine  at  the  UMnnuut, 
were  under  no  duty  to  look  out  tat  f-M^^w  ta 
give  him  warning  of  the  engine's  aivroacb  Iv 
rlnglng  the  bell  or  otherwise.  nalntUTk  du- 
ties took  him  abont  the  yard  fCom  (me  tra^  to 
another,  as  the  eni^  crew  knew  of  oonrae. 
and.  It  they  would  move  the  engine  notwith- 
standing his  direction  to  the  contrary,  it  wv 
clearly  their  duty  to  take  precautions  against 
the  possible  presence  of  plalntUt  on  the  track 
over  which  they  moved  It.  Besides,  there 
was  other  evidence  tending  to  show  that  It 
was  the  duty  of  the  crew  generally  to  look 
out  for  plaintiff,  and  that  especially  was  this 
the  duty  of  Sparks  whose  place  on  the  for^ 
ward  footboard  of  the  tender  was  one  of 
peculiar  advantage  for  that  purpose.  These 
tendencies  of  the  evidence  were  Ignored  In 
the  charges  refused. 

[12,13]  It  seems  likely  that  the  coort  re- 
fused charge  17,  requested  by  defOkdant. 
through  inadvertence;  or  it  may  be  that  It 
was  coDsldsved  abrtntct;  since  there  waa  a» 
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evMenee  to  mmmtt  a  diarse  of  ne^lsenoe 
agalnat  ttu  engineer  dem  aftv  tbe  actnftl 
dlecorery  of  plalntUTe  danger.  In  wliidi  last 
event  it  would  hare  been  better  to  give  tbe 
ehazge  aa  reqneBtBd,  ftor  a  good  deal  was  said 
In  tbe  teetlmony  ooDcemlng  Glem'a  fqteratlon 
of  the  en^ne  and  in  a  proper  state  of  the 
erldenee  a  finding  of  anbseqoent  negligence 
on  bla  part  might  have  been  referred  to 
ooant  7  In  wblcta  nefl^lgmce  waa  diarged 
generally  agataut  "the  ageota  or  employda 
of  the  defendant  engaged  In  operattng  said 
engine.**  But,  for  whatever  reason  the  court 
marked  tbe  charge  "refused.**  a  reversal  can- 
not be  based  upon  Its  refusal,  for  tbe  court 
Yvry  explicitly  Instructed  the  Jury  In  Its  gen- 
eral oral  charge  that  there  could  be  no  re- 
covery for  any  subsequent  negligence  ot  Olem, 
and  at  defendant's  request  gave  the  afflrma' 
tlve  ^rge  In  writing  agatnat  count  1  which 
speciflcally  diarged  Clem  with  neglU;enoe 
after  he  discovered  plalnttirs  presence  and 
peril  at  the  place  where  he  was  Injured,  and 
nptm  the  whole  record  It  Is  quite  deer  that 
the  case  turned  upon  the  diarge  of  negli- 
gence preferred  against  Sparks.  Thus  It  was 
that  the  Jury  was  substantially  and  fairly 
instructed  in  a  way  to  remove  all  apprehen- 
sion that  a  verdict  would  be  founded  upon 
any  alleged  subsequent  negligence  of  Clem. 
Section  6864  of  the  Code  as  amended  by  the 
Act  of  September  25,  1916  (Acts,  p.  816). 

[14]  Other  special  charges  refused  to  de- 
fendant need  not  be  specially  noticed,  except 
to  say  that  the  general  affirmative  charge 
on  the  whole  case  was  properly  refused. 
This  charge  proceeded  npoQ  the  idea  that 
plaintiff  was  not  engaged  in  Interstate  com- 
merce at  the  ttane  of  his  Injury.  Defendant 
was  engaged  In  interstate  traffic,  and  the 
division  of  its  road  upon  whltix  plalnUff  was 
onployed  extended  from  Chattanooga  In  Ten- 
nessee, through  Georgia  and  Alabama,  to 
Memptds,  Tenn.  Trains  that  came  into  the 
yard  consisted  of  cars^passtng  from  one  state 
to  another,  and,  according  to  plaintiff's  tesU- 
mony,  he  was  walking  through  the  yard  not- 
ing cars  to  be  made  up  into  trains  for 
through  traffic.  Oni  that  day,  Sunday,  no 
local  freights  were  handled.  This  testimony 
warranted  the  Jary  in  finding  that  plaintiff 
was  engaged  in  Interstate  commerce. 

Tbe  damages  awarded  were  ample;  we 
cannot  say  they  were  excessive. 

AfOrmed. 

ANDERSON,  C.  J.,  and  McGUBLLAN  and 
OAKDNEB.  JJ..  concur. 

On  Blearing. 

SAZBE,  J.  On  appaUaM'a  application  for 
rehearing  this  case  went  to  tbe  full  bench, 
whereupon  tlie  court  upon  due  condderation 
directed  tbe  following  statement  and  con- 
dnstoo: 

On  app^lanfs  brief  on  its  application  for 
rehearing  It  is  urged  with  great  and  renewed 


vigor  that  the  Ji^gment  in  this  ease  should 

be  revened  for  the  trial  court's  error  in  re> 
foBlng  i9pdlant*fl  requested  diarge  No.  17 
which  reads  as  follows: 

"The  coart  charges  the  Jury  that  under  tbe 
Issues  and  evidence  of  this  case  the  plaintiff  Is 
not  entitled  to  recover  on  secount  of  any  negli- 
gence of  the  engineer  Clem  after  he  discovered 
the  peril  or  dangerous  situation  of  tbe  idainnfl 
on  the  occasion  complained  of." 

After  a  careful  reexamination  of  the  evi- 
dence, we  are  still  unable  to  find  any  Justifi- 
cation for  the  theory  that  the  engineer  dis- 
covered the  peril  or  dangerous  situation  of 
the  plaintiff  on  the  occasion  complained  of. 
It  follows  hence  that  the  charge  might  have 
been  given  with  perfect  propriety  and  that 
Its  refusal  constituted  error  for  which  the 
Judgment  should  be  reversed ,  unless  It  ap- 
pears upon  the  whole  record  that  defendant 
had  in  another  way  the  benefit,  substantially, 
of  the  proposition  of  the  instruction  refused. 

In  our  original  <vini0D  we  stated  that  the 
court  at  defendant's  request  had  given  the  af', 
flrmative  diarge  In  writing  against  count  1 
whldi  qtedflcally  charged  Clem  with  negli- 
gence after  he  discovered  plaintiff's  presence 
and  peril  at  the  place  where  he  was  injured. 
In  the  brief  it  is  now  suggested  that  the 
charge  as  to  count  1  was  given  for  the  rea- 
son that  it  was  drawn  under  the  Employers* 
I/Iablllty  Act  of  this  state.  That  may  have 
been  the  reason;  but,  considering  that  the 
answer  to  Qie  question  whether  plaintiff  and 
deffflidant  were  engaged  In  interstate  com- 
merce rested  in  inference  to  be  drawn  by  the 
Jury,  the  cogency  of  the  reason  Is  not  quite 
clear.  But  we  are  not  so  much  concerned 
about  the  court's  reasons  as  we  are  about 
the  effect  of  the  record.  The  bill  of  excep- 
tions shows  that  the  court  in  its  general 
statement  and  oral  diarge  to  the  Jury,  after 
stating  the  effect  of  counts  8  and  7,  said  to 
tbe  Jury: 

'"nie  other  count,  gentlemen  of  tbe  Jury,  bj 
number  I  believe  is  4.  The  plaintiff  malces  the 
same  charges  I  have  suggested  to  you  about  the 
uegUgence  of  Mr.  Clem  who,  be  Bays,  bad  charge 
of  the  engine  in  the  switch  yaxd  at  I^al,  and 
bis  negUgenoe  consisted  in  this:  That  Clem  dis- 
covered that  the  plaintiff  Mr.  Fisher  was  la 
dangerous  proximl^  to  the  track  he  was  run- 
ning tbe  engine  on  and  likely  to  be  injured  un- 
less something  was  done  to  prevent  it,  and  that 
after  the  discovery  of  that  peril  he  failed  to  give 
a  signal,  a  waming,  or  failed  to  stop  his  en- 
gine,- and  aa  a  result  of  tliat  he  was  injured." 

At  one  lAace  In  the  record,  after  what  pur- 
ports to  be  the  court's  oral  charge  to  the  Jury 
which  at  that  place,  we  take  It,  la  srt  out  In 
compliance  with  the  remedial  act  of  Septem- 
ber 25,  1^,  requiring  that  eveiT  general 
charge  shall  be  In  writing  or  taken  down  by 
the  court  reporter  aa  It  la  delivered  to  the 
Jury  and  set  out  In  the  transcript  on  appeal, 
tbouj^  this  case  waa  tried  on  September  8, 
1916 — and  this  must  have  been  after  the 
court  had  stated  the  meaning  of  count  4  to 
the  Jury-— this  aK'^a's: 

"Before  the  court  oomplated  his  diarge.  the 
plaintUfa  counsel  asked  leave  to  withdraw  alt 
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the coant*  of  tbe  complaint  except  connts  Noa. 

5  end  7.  Thereupon  the  court  instructed  the 
jury  as  follows:  "Now  the  plaintiff  has  the  right 
at  any  time  to  withdraw  an?  of  these  connts, 
and  those  that  were  left  in*— before  that  the 
court  had  given  the  affirmative  che^  against 
counts  1  and  2 — 'have  been  withdrawn  until  we 
have  onl;  counts  5  and  7.  and  these  are  the  only 
ones  you  will  consider.'  " 

The  bill  of  ezc^tlonB  contains  an  Identi- 
cal account  of  what  happened,  as  stated 
above,  but  this  In  addition: 

"At  the  cendnsion  of  the  court^s  oral  diarge, 
la  open  court,  and  In  the  presence  of  the  jnry 
and  before  it  retired,  plaintifE's  counsel  with- 
drew all  the  counts  of  his  complaint  except 
connts  5  and  7,  stating  to  the  court  that 
all  the  issue*  charged  in  the  oonnts  withdrawn 
were  embraced  in  these  two  counts." 

Tba  process  set  forth  above  ellminafed  not 
only  cooutB  1  and  2*  to  whidlL  we  have  lefer- 
red,  bat  counts  3  and  4,  In  both  of  whldi 
plaintiffs  Injury  was  ascribed  to  the  negli- 
gence of  dem  and  In  the  last  named,  or  num- 
bered. In  which  It  was  alleged  that,  "Clem 
discovered  plaintiflTs  peril  In  time  to  avoid 
injuring  him  by  giring  Edgnals  of  warning 
and  stopping  said  switch  engine,  one  or  both, 
and  negligently  failed  to  give  warning  sig- 
nals or  to  stop  said  engine,"  thus  stating  the 
only  concelvaUe  form  of  subsequent  negli- 
gence that  might  have  been  attributed  to  Clem 
In  the  circumstances.  In  the  fifth  count  plain- 
tUC  counted  ai>oa  the  negligence  of  Spares 
after  discovering  plaintiff's  peril,  while  count 
7  contained  only  the  general  charge  that: 

"^he  agents  or  employes  of  the  defendant,  en- 
gaged in  operating  said  engine,  negligently  pro- 
pelled the  same  against  the  person  of  the  plain- 
tiff, ioflicting  great  perBonaJ  injury." 

It  is  true  that  nnder  our  decisions  it  was 
possible  for  the  jury  to  return  a  verdict 
against  defendant  under  count  7  on  a  finding 
that  any  agent  of  defendant,  engaged  in  op- 
erating the  engine,  after  discovering  plaintiff's 
peril,  negligently  failed  to  take  proper  pre- 
cautions against  the  danger  of  the  situation 
thus  brought  to  his  knowledge,  and  that,  on 
this  showing,  nothing  else  appearing,  a  re- 
versal would  be  ordered  for  the  error  In  re- 
fusing the  cliarge  numt)ered  17.  But  on 
the  record  here  shown  we  think  It  appears 
with  reasonably  certainty,  notwithstanding 
the  statement  of  plaintiff's  counsel  to  the  ef- 
fect that  "all  Uie  issues  charged  in  the 
counts  withdrawn  were  embraced"  in  counts 

6  and  7,  that  neither  the  court  nor  the  jury 
understood  that  the  case  was  submitted  on 
the  charge  of  subsequent  negligence  against 
Clem,  bnt  rather  that  they  understood  that, 
practically,  the  case  was  given  to  the  Jury  on 
the  Issue  whether  plalntUTs  injury  had  been 
caused  by  the  negligence,  Initial  or  subse- 
quent, of  Sparks,  as  it  should  have  been  un- 
der the  evidence.  Nor,  In  view  of  these  cir- 
cumstances tending  to  exclude  the  conclusion, 
do  we  flod  It  necessary  to  indulge  the  conclu- 
sion that  perchance  the  jnry  may  have  er- 
roneonsly  based  their  verdict  upon  a  state 
of  supposed  facts  that  was  without  warrant 


In  t3ie  evldoice.  In  these  pecollar  dicont- 
stancsB,  common  sense  rebels  against  the 
idea  tttat  tlw  conit'i  refusal  of  cbarge  17 
ahmOd  neoearitate  a  rerenuO.  Certainly  ttw 
court  would  proceed  upon  a  highly  technical 
ground,  having  no  mpi>oH  In  the  meritorious 
Issues  litigated,  to  adjudge  a  reversal  of  this 
jndgmoit  because  the  craieral  count  Nos.  7 
had  the  legal  content  of  a  dutrge  of  snbae- 
qnent  negUcenoe  against  Olem  when,  as  mat> 
ta  ot  fact,  It  appears  that  plaintlff  was  in- 
sisting vsKUk  a  different  ground  that  bad 
support  in  the  pleadings  and  the  evidence, 
and  tliia  owclnslon  Is  not  aOMted  by  the 
fact  that  a  statement,  capable  of,  tbongh 
not  necessaxlly  requiring,  a  diCEermt  Interpre- 
tation, Is  attributed  by  tbe  bill  of  exoetitloDa 
to  comuei  for  plaintiff,  nor  by  the  fact  that 
counsel  have  here  maie  a  fiittle  eflbrt  to 
sustain  the  proposition  that  there  was  evi- 
dence of  Clem's  negUgwce  sabseqaent  to  a 
discovery  tit  plaintiffi  dangsrous  nwraneut 
towards  defendant's  track.  So  far  as  we  are 
advised,  we  have  no  case  bedding  that  a  re- 
versal must  be  ordered  in  sodk  drcumatanc- 
es,  and  we  twnit  that  the  case  here  falls 
within  the  remedial  purpose  of  section  6364 
of  the  Code  as  amended  by  the  act  of  Sep- 
tember 25,  1915k 

As  to  tbe  ruling  on  the  exception  reserved 
to  the  admission  of  the  testimony  of  the  wit- 
ness Woodln:  rOke  court  Is  of  (H^on  that 
this  witness'  testimony  as  to  what  Sparks 
said  shortly  after  the  acddoit,  taken  in  a 
natural  and  nnstralned  way,  tended  to  sup- 
port Sparks'  testimony  at  the  trial  and  so,  as 
&r  as  it  wmt,  defendant's  version  of  the  ac- 
cident. Therefore  the  court  holds  it  to  be 
quite  dear  that  the  admission  (tf  this  evi- 
dence worked  no  harm  to  appellant  and  that 
no  reversal  should  be  medicated  up(m  it. 

Application  overruled. 

All  the  Justices  concur,  except  AUDB^ 
SON,  C  J.,  who  dissents  on  the  point  raised 
by  the  refusal  of  defoidanf s  diarge  Now  17. 

No.  21072. 

LTONS  T.  NEW  ORLEANS,  T.  &  M.  RT.  Oa 

(Supreme  Court  of  Louinona.    Feb.  12,  1A17. 
Hehearing  Denied  Mardb  12, 1817.) 

(SyUatiu  hy  the  ConrL) 

1.  Apfkax.  and  Ebbob  «=9l002  —  Bsview  — 
Vebdiot— CoNFucnNG  Evidence. 

Where  the  testimony  is  conflicting,  the  ver- 
dict of  the  jury  should  be  affirmed,  if  not  dearly 
against  the  preponderance  of  tbe  evidence. 

[Ed.  Nets.— For  other  case^  see  Appeal  and 
Error,  Cent  Dig.  U  898&-3937.] 

2.  BlASTBB  AKD  Sbbvant  «»101,  lOZU),  208a) 
—Safe  Places  and  Affuanoeb— Aasinir- 

TxoN  or  Bisk. 
The  employer's  continuing  duty  to  furnish  a 
reasonably  safe  machine  and  appliances  to  his 
employes,  and  to  keep  the  same  in  proper  re- 
pair, is  one  of  his  basic  obligatlonB,  and  th* 
employer's  failure  or  neglect  to  perform  such 


«s>For  otlker  «mw  >m  mom  toplo  and  KBY-NUHBEll  Id  all  Ker-NumlMred  Dlgett^aad  iBduea 
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inty  Is  not  one  of  tbs  Incidental  risks  which 
the  employ*  oasmnes. 

tSid.  Note.— For  other  casea,  see  Master  and 
Servant,  Cent.  Diff.  H  185, 171,  178.  179,  551.] 

O'NieU.  J.,  dissentiiig. 

fAddiUowl  SvUahut  by  BditorUU  Staff.) 
S.  DaUAOES  «:»132(1S)— PXBBOIfAL  InJUBT— 

BxcESSivE  Damages. 
A  verdict  of  $7,600,  awarded  an  experi- 
enced workman  who  toet  Eve  fingera  of  his  right 
hand,  was  excessive  in  view  of  his  testimony 
that  he  was  laid  op  with  his  hand  for  eight 
weeks,  suffered  a  good  deal,  and  that  be  esti- 
mated his  pain  and  suffering  at  f2,000  and  bis 
mental  pain,  etc.,  at  $1,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig,  {  384.] 

Appeal  txom  Fifteenth  Judicial  District 
Court,  Parish  of  Oolcasleii;  Winston  Over- 
ton, Jndge. 

Action  by  B.  J.  Lyons  against  the  New  Or- 
leans, Texas  &  Mexico  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Judgment  reduced  to  $5,000,  and,  as 
so  amended,  affirmed. 

Wm.  C:  Dnfonr,  H.  Oeneres  Dufour,  and 
George  Janvier,  all  of  New  Orleans,  and 
Frank  E.  Powell,  of  De  Rldder,  for  appellant 
Gayle  &  Porter,  ctf  Lake  Chailes,  for  appel* 
toe. 

ZiAND,  J.  PlalntUt,  an  experienced  work- 
man, sued  the  defendant  company  for  the 
sum  of  $8,000,  as  damages  fpr  the  loss  of  the 
five  fingers  of  his  right  hand,  which  were  cut 
off  while  he  was  operating  a  Jointer  ma- 
chine. 

Tlie  petition  allies,  in  substance,  that  the 
accident  was  caused  by  the  defective  condl< 
Hon  of  the  screw  rod  of  the  rear  or  right 
band  table,  which  was  loose,  badly  worn, 
and  ill  fitted  to  the  taUe;  and  that,  by  rea- 
son of  the  said  defects,  the  said  rear  or 
right-hand  table  "suddenly  slipped  or  fell  and 
became  lower,"  allowing  the  revolving  knives 
to  project  an  inch  above  the  level  of  the  two 
tables,  thereby  causing  said  knives  to  gouge 
deeply  into  the  board  which  plalntlfl  was 
shoving  across  them,  Jerking  the  board  from 
his  hands,  and  throwing  the  same  with  great 
force  and  violence  a  distance  of  some  40 
f^  striking  the  rear  wall  of  the  mill ;  and 
that,  when  said  board  was  so  Jerked  or 
thrown  from  plaintiff's  hands,  his  rlj^t  hand, 
which  was  holding  said  board,  was  thrown  on 
said  revolving  knives,  which  cut  off  frcnn  his 
right  hand  all  five  of  his  fingers,  where  they 
Join  the  metacarpus. 

The  petition  further  alleges  that,  In  order 
to  properly  operate  said  machine,  the  oper- 
ator has  to  press  downward  on  the  brard  or 
other  piece  of  wood  being  planed.  In  order 
to  hold  the  same  firmly  against  tbe  revolving 
knives;  that  plaintiff  on  the  occasion  In 
qnestlfxi  was  so  pressii^  the  board  firmly  on 
said  revolving  knives;  tliat  his  right  hand 
was  resting  on  tbe  board  about  eight  Inches 
In  front  of  said  revolving  knives;  and  that 


when  said  rear  table  suddenly  fell  down- 
ward, allowing  said  knives  to  dig  Into  said 
board,  and  throwing  it  backward  from  his 
hold,  his  hand  was  thrown  In  said  knives  as 
above  set  forth. 

Tbe  petition  further  aUeges  that  the  acci- 
dent was  caused  by  the  worn  and  faulty 
mechanism  of  said  rear  table ;  that  It  was 
the  duty  of  defendant's  managing  agent  to 
Inspect  and  keep  In  repair  the  said  Jointer 
macblne  as  well  as  others  In  said  plant; 
that  It  was  not  the  duty  of  the  plaintiff 
to  Inspect  or  repair  said  machine;  and  that 
he  had  no  knowledge  of  its  dangerous  defects 
nntll  after  tbe  said  accident. 

The  petition  charges  that  the  defendant 
was  negligent  In  not  providing  tbe  plaintiff 
with  a  safe  Jointer  machine  to  work  with. 
In  providing  him  with  a  Jointer  machine 
highly  defective  and  dangerous,  and  in  not 
warning  bim  of  said  defects. 

Plaintiff  alleged  damages.  In  the  sum  ot 
$2,000  for  physical  pain  and  snflerlng.  In 
the  sum  of  $1,000  for  mental  pain,  embar- 
rassment, and  humiliation;  and  In  the  sum 
of  $6,000  for  the  loss  of  earning  capacity. 

Defendant  in  Its  answer  admits  that  the 
plaintiff,  an  employ^,  while  working  at  a 
Jointer  machine,  was  injured  as  alleged,  but 
specially  denies  that  tbe  accident  occurred 
in  the  manner  and  for  the  causea  stated  in 
the  petition. 

The  answer  specially  denies  that  the  rear 
table  suddenly  slipped  or  fell  and  became 
lowered,  as  alleged,  and  avers  that  the  said 
table  In  all  of  Its  parts  was  In  good  condi- 
tion. 

"Defendant  admits  that,  when  the  said  board 
was  jerked  from  plaintiffs  hands,  plaintiff's 
right  hand  fell  on  the  said  revolving  knives, 
and  that  the  said  knives  cut  off  all  five  fingers  ct 
plaintUTs  light  hand  as  alleged." 

The  answer  denies  that  the  said  Injury 
was  caused  by  any  fault  ox  negligence  what- 
ever on  tbe  part  of  the  defendant,  but  avers 
that  the  said  injury  was  caused  solely  by 
the  gross  carelessness  and  "contributory" 
negligence  of  the  plaintiff  himself. 

Defendant  In  the  answer  then  proceeds  to 
set  forth  its  own  theory  of  the  accident, 
based'  on  averments  that  it  was  caused  by 
tbe  careless  and  impn^r  handling  of  the 
board  by  the  plaintiff;  and  pleads  that,  it 
the  machine  was  defecUve,  he  knew  or  should 
taave  known  Its  condition,  and  assumed  the 
risk. 

The  case  was  tried  before  a  Jury,  whidi 
retunied  a  verdict  for  $7,500  In  favor  of  the 
plaintiff;  and,  from  a  judgment  pursuant  to 
the  verdict,  the  defendant  has  appealed. 

Plaintiff's  testimony  as  to  how  the  acci- 
dent happened  may  be  briefly  stated  as  fol- 
lows: 

As  plalntlfl  was  dressing  a  board  1x12  by 
3  feet  long,  It  came  across  tbe  tabl^  be 
bearing  down  and  shoving,  when  all  at  once 
the  board  Jerked  out  from  under  his  hand. 


4te»For  otlur  cam  us  samt  topio  and  KBT-NUUBKit  tn  all  iE«y-NumlMr«d  DlgMU  and  nuTuM^    I  /-» 
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and  drew  his  right  band  under  Uie  knives, 
and  cut  off  his  Ave  flngers. 

The  board  was  Jerked  straight  bade  about 
40  feet  Plaintiff  was  holding  the  board  In 
the  usual  manner.  The  machine  had  four 
knives.  Be  was  dressing  the  board  down  to 
%  or  he  believes,  and  was  pushing  It  over 
the  knives  for  the  first  time.  Plaintiff  could 
not  say  exactly  how  much  of  a  cut  he  in- 
tended to  make.  He  had  his  r^ht  hand  about 
12  or  15  Inches  on  that  part  of  the  board 
which  had  passed  the  knives,  and  was  on  the 
front  or  stationary  table.  His  left  hand  was 
also  on  the  board  about  from  4  to  6  Inches 
slightly  in  front  of  his  right  hand.  He  was 
bearing  dovm  and  shoving  all  he  could. 

Witness  Smith  testtfled.  in  subotaoce,  that 
he  had  just  dreased  two  boards,  when  the 
plaintiff  came  up  to  h61p  him,  and  took  h(dd 
of  the  board  In  guesUon;  that  the  witness 
pushed  the  same  board  up  to  about  8  Inches 
of  the  end  of  It,  tamed  It  looee,  and  tamed 
to  pUk  vip  another,  what  the  board  on  the 
table  came  badi  Uke  lightning,  and  flew  to 
the  end  of  the  shop,  about  80  feet;  that 
Uie  same  table  sometimes  would  aUghfly  fall 
or  lower  Itself,  because  ot  the  worn  coadl- 
Uon  of  the  set  screw. 

The  witness  further  stated  that  the  board 
was  slightly  warped,  so  that  the  operator 
had  to  shove  pretty  hard,  as  the  knives  would 
kldc  the  board  up  aU  the  time;  and  that  the 
plaintiff  was  handling  the  board  in  the  same 
manner  as  the  witness  usually  did. 

The  board  ts  before  us  as  one  of  the  es.- 
hlMts  produced  before  the  Jury. 

The  witness  Welch,  ttie  subforeman  of  the 
plaintiff,  testified  to  the  following  tfect: 

After  Identl^rlng  the  board  wbldi  the 
plaintiff  was  planing  at  the  time  of  the  acci- 
dent, the  witness  stated  that  all  of  the  board, 
except  a  few  Indies  on  the  rear  end,  had 
been  planed  dovm  by  the  plaintiff  to  a  thick- 
ness of  %  of  an  inch ;  that  the  cut  or  gouge 
across  tiie  rear  end  of  the  plank  was  about 
H  of  an  Indi  de^r;  that  from  the  point 
where  the  knives  first  b^n  to  gouge  into  the 
board  to  the  end  of  the  hoard  was  2%  inches ; 
that  at  the  instant  the  board  was  Jerked 
back  about  half  an  inch  was  resting  on  the 
rear  tablew 

The  board  itself  shows  a  double  gouge, 
or  cut  extending  across  the  entire  width  of 
the  board,  and  appreciably  below  the  level 
of  that  part  of  the  board  wbldi  had  already 
been  planed  down  to  the  thickness  of  %  of 
an  Inch. 

It  follom  Qiat*  when  all  but  2^  Indies  of 
the  board  had  passed  the  knives,  It  was  sud- 
denly pressed  dovm  further  on  th«n,  and 
was  hurled  back  with  tremendous  force. 

OSie  decisive  question  of  flact  in  flie  case 
Is:  What  caosed  the  sudden  lowering  of 
the  ea&  of  the  plank? 

Pbilntiff's  contention  Is  that  it  was  caused 
by  the  sudden  drt^  ot  the  ba(±  table,  due 
to  the  giving  way  of  the  art  screw. 

Smith,  as  sUted  above,  testlfled  that  the 


table  sometimes  lowered  Itself  gradually  on 
account  of  the  worn  condltlai  of  the  set 

screw. 

Weldi,  sDbfoteman,  testified  to  ttie  same 

effect 

The  same  witness  further  stated  that  the 
distance  between  the  two  tables,  when  the 
machine  was  taking  off  a  9^inch  cut,  was 
2%  Inches ;  that  the  table  could  be  screwed 
down  not  over  half  an  inch,  if  working  U^t 
stuff.  "Gould  not  say  that  it  done  It  then," 
referring  to  the  time  the  plaintiff  was  hart, 
or  on  any  previous  occasion.  No  sndi  defect 
was  ever  retorted  to  him.  He  Inspected  the 
madilne  every  morning.  The  madiine  ap- 
peared to  be  in  good  condition  Immediatdy 
after  the  accident 

Mr.  Welch  on  re^umlnatlon  stated  fliat 
since  the  acddent'  several  of  Qi»  workmen 
bad  reported  to  him  about  the  badt  table  of 
the  madilne  falling  down,  and  tttat  the  ma- 
dilne had  been  fixed  so  that  said  table  would 
not  taJL 

Mr.  Weldi  stated  that  he  .was  a  flirt  eoos- 
In  of  the  plaintiff,  and  was  sUll  In  flu  em- 
ploymoit  of  ths  defendant 

The  testtmony  of  Spangler  is  oonfased  and 
ctmtradictory. 

Be  evidently  had  a  good  deal  of  pradkal 
experience  in  the  working  of  jointer  ma- 
ddnes,  but  his  explanations  of  the  vrorklng 
of  the  machine  are  not  satisfactory. 

Among  his  statements  is  one  in  substance 
that  tte  dropping  of  the  rear  table  *^dBt 
ought  to"  have  any  affect  on  ttie  board. 

Defendant  arm,  in  answer,  that  the  span 
between  the  tvro  tables  was  about  2%  Indies; 
that  the  amount  of  the  cot  la  r^fulated  Irj 
moving  ttie  two  tables  up  and  down,  thos 
allovrlng  Qie  revolving  knives  to  im^ect 
through  said  space  the  desired  distance; 
and  that  the  acddent  occurred  after  flu 
said  board  had  been  pushed  by  the  plalnttff 
entirely  off  the  rear  or  right-hand  table  of 
said  madilne,  and  when  the  rear  2  Indus 
of  said  board  was  resting  on  said  knives. 

[1]  The  defHidant  denies  that  the  rear 
right-hand  table  slipped  or  fell  cr  became 
lowered,  and  avers  that  when  said  board 
was  jerked  from  plaintiff's  hands,  Us  il^t 
hand  fell  <m  said  revolving  knives. 

Harvey  Bhodes,  d^endant's  master  me- 
chanic, testlfled  that  he  thoroughly  Inspected 
the  jointer  madilne,  Indudlng  flie  aamr,  U 
or  20  minutes  afta  the  acddent,  and  found 
everyUilng  in  good  amotion. 

"Q.  Did  yon  find  that  screw  to  be  worting  » 

loose? 
"A.  No. 

"Q,  Did  you  make  any  test  at  any  time,  then 
or  after,  as  to  whether  or  not  that  table  would 
drop  or  fall? 

"A.  No,  slr.- 

The  witness  further  stated  that  no  com- 
plaint was  made  to  tdm,  before  the  acddent 
that  the  rear  table  would  drop  or  ftilL 

A.  Blsdioff,  defendant's  siqierlnteadent  of 
redamatlon  service,  testified.  In  snbstanoe, 
that  be  eramlnfld  flu  marh^w  Id  Question 
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abont  an  hour  and  a  half  after  the  accident ; 
that  he  took  the  screw  out  and  found  It  In 
good  condition;  that  the  same  screw  was 
in  the  machine  at  the  time  of  the  trial  be- 
low ;  that  the  screw  was  not  worn,  and  If  It 
had  heeh  the  table  would  not  have  dropped 
because  the  bevel  would  have  taken  np  the 
slack;  and  that.  If  all  the  screws  slipped, 
the  table  would  not  fall  down — It  might  slide 
down  easy  If  the  screw  was  stripped,  but 
there  would  be  no  sudden  drop. 

On  his  cross-examination,  the  witness  stat- 
ed that  the  screw  was  worn,  but  not  loose. 

The  same  witness  further  testified,  that, 
when  be  examined  the  tables  on  the  day  of 
the  accident,  they  were  set  for  a  rat  of  %  of 
an  Inch,  which.  In  the  opinion  of  the  witness, 
was  too  large  for  safe  operation. 

The  court  ordered  that  the  evidence  as  to 
the  opinion  of  the  witness  be  stricken  out 

Carter,  carpenter,  testified  that  he  handed 
to  the  plaintiff  the  board  in  question,  and  It 
was  going  through  the  machine  for  the  first 
time  when  the  plaintiff  was  hurt ;  and  that 
the  two  boards  planed  a  few  minutes  before 
by  Smith  went  through  the  machine  twice. 

PetttugwUl,  former  general  foreman  of  the 
car  department  of  the  defendant,  testified, 
In  substance,  that  he  Inspected  the  machine 
in  question  before  and  after  the  accident; 
that  he  never  heard  of  any  report  before  the 
accident  that  the  set  screw  was  loose  and 
that  the  table  would  fall  or  become  lowered 
In  the  operation  of  the  machine;  that  the 
witness  heard  of  such  a  defect  after  the 
plaintiff  was  injured,  and  thereupon  Inspect- 
ed the  machine  and  could  discover  not^iing 
wrong  about  it. 

We  make  the  following  excerpts  from  de- 
fendants* brief: 

"The  two  tables  are  qoadrangnlar  in  shtiw, 
ibBolately  level,  have  no  connection  with  one 
another,  and  are  so  managed  that  there  is  room 
between  them  for  the  shaft  or  knives  to  project.'* 

'"Rie  second  table  is  so  set  that  it  is  level 
with  the  top  of  the  knives  so  that  Um  lumbtf 
when  planed  off  slides  from  the  top  of  the  knives 
to  this  table." 

"The  first  table  is  adjustable  and  is  raised  or 
lowered  according  to  the  desired  size  <tt  the  cut 
to  be  made." 

"If  this  table,  for  instance,  be  adjusted  to  a 
position  one-quarter  of  an  inch  below  the  top  of 
ue  knives,  and  the  board  was  then  pushed  from 
this  table  over  the  knives,  one-quarter  of  an  inch 
will  be  cut  off  tlie  bottom  of  the  board,  and  it 
will  then  slide  to  the  second  table,  which  is 
exactly  level  with  the  top  of  the  knives." 

"If  the  first  table  is  set  at  the  height  of  the 
second  table,  which  is  even  with  the  top  of  the 
knives,  necessarily  no  cut  will  result.  The  ta- 
ble is  raised  or  lowered  by  a  hand-set  screw, 
which  operates  on  four  wedged-shaped  iron 
blocks  under  the  table.  The  set  screw  ^uUs 
these  wedges  forward  or  backwards  as  desired,' 
and  the  table  is  thus  raised  or  lowered  to  the 
desired  heighL" 

The  board  in  question  had  been  previously 
planed  on  one  side,  and  Its  thickness  there- 
by reduced  to  %  of  an  inch.  The  plaintiff 
undertook  to  plane  the  rongb  side,  and  the 
evidence  and  the  board  itself  show  that  he 
reduced  th«  thickness  of  Mme  84  Indies  of 


that  side  from  %  to  %  or  «/i  (tf  an  Inch,  thus 
demonstrating  that  he  cut  off  %  of  an  Inch 
of  the  thickness,  and  that  the  rear  table  was 
set  to  cut  %  of  an  IndL 

But  the  board  and  the  evidence  show  that, 
at  a  point  between  2  and  3  inches  from  the 
end  of  the  board  next  to  the  knives,  there 
Is  a  cut  or  gouge  Into  the  board  of  an  addi- 
tional H  of  an  Inch,  making  a  total  cut  there 
of  4/8  or  %  of  an  Inch.  This  (dmple  fact 
demonstrates  that  the  rear  table,  set  to  cut 
%  of  an  Inch,  must  have  AtoppeA  H  of  an 
Inch  more,  or  %  of  an  Inch  In  all;  that  Is 
as  far  as  it  can  drop. 

The  table  could  not  have  dropped.  If  the 
screw  had  held,  and  it  follows  that  the  drop- 
ping of  the  table  was  caused  by  the  drop  of 
the  screw,  on  account  of  Its  worn  condition. 

The  circumstance  that  defendant's  expert, 
Blschoff,  about  an  hour  and  a  half  after  the 
accident;  noticed  that  the  table  was  set  to  cut 
%  of  an  inch.  Is  without  probative  force,  since 
any  foreman  or  mechanic  about  the  mill 
could  In  the  Interval  have  reset  the  table. 

Defendant's  theory  that  the  plaintiff  must 
have  placed  his  band  on  the  rear  end  of  the 
board  and  shoved  It  %  of  an  inch  further 
down  on  the  knives  has  no  foundation  In  the 
evidence,  and  Is  refuted  by  the  positive  tes- 
timony of  the  plaintiff  and  of  Smith  that  the 
former's  hands  were  in  their  proper  position 
in  front  of  the  knives. 

We  are  not  prepared  to  hold  that  the  ver- 
dict Is  contrary  to  the  evidence. 

There  was  snffident  testimony,  U  believed, 
before  the  Jozy*  to  warrant  a  finding  that 
the  set  screw  was  old  and  worn,  and  liable 
at  times  to  drop,  and  that  this  defect  could 
have  been  discovered  by  proper  Inspection, 
and  was  not  known  to  the  plaintiff. 

[2]  In  Roff  T.  Summit  Lumber  Co.,  119 
Im.  671,  44  South.  302,  the  geoerml  rule  ap- 
plicable to  cases  ct  this  kind  was  correctly 
stated  by  Nicholls,  J.,  in  the  ayllabua  as  fol- 
lows: 

"The  employer's  doty  to  famish  safe  appli- 
ances to  his  emnloyi  is  one  of  the  baric  (Aliaa- 
tious  of  the  employer,  and  it  is  a  continuing  du- 
ty. It  is  not  sufficient  for  him  to  see  that  th^ 
bis  safe  and  proper  at  one  time.  He  must  see 
Uiat  they  continue  so,  so  long  as  the  work  is  to 
be  performed. 

"The  willful  violation  of  an  employer  of  his 
obligation  to  furnish  his  employd  with  appU' 
ances  which  are  safe,  •  *  «  and  the  re- 
sults which  flow  from  such  violation,  are  not 
risks  ordinarily  incident  to  the  business  which 
the  employ^  assumes." 

This  doctrine  Is  in  accord  with  "univer- 
sally recognized"  rules  of  Jurisprudence.  See 
Scheurer  v.  Banner  Rubber  Co.,  28  U  'B.  A. 
(N.  S.)  page  1221,  note. 

[S]  Defendant  complains  that  the  quantum 
of  damages  allowed  by  the  verdict  is  exces- 
sive. 

The  Jury  seemingly  allowed  |2,600  tor 
physical  pain  and  suffering  and  mental  pain 
and  humiliation,  and  $S,000  (all  that  was 
claimed)  for  loss  of  earning  capad^. 

Plaintiff  testified  that  ha  suppows.  he  was 
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laid  up  with  his  hand  for  eight  weeka  and 
suffered  a  good  deal;  and  that  the  Tains  of 
his  pain  and  suffertnga,  he  thought,  was  |2,- 

ooa 

He  farther  teetlfled  that  he  thon^ 
000  was  rUfht  for  bis  mental  pain  and  em- 
barnuament;  humlUatl«i,  etc. 

On  such  Tague  and  indefinite  evidence  we 
are  of  opinion  that  an  award  of  $7,D0O  as 
damages  Is  excessive,  and  should  be  reduced 
to  95,000. 

It  Is  therefwe  ordered  that  the  verdict  and 
judgment  below  be  reduced  to  15.000,  and,  as 
thus  amended,  be  affirmed,  and  that  the 
plaintiff  pay  the  costs  of  appeal 

80MMBRYILLB!,  X,  takes  no  part 

CNTEILL,  dissents,  being  of  the  opinion 
that  the  accident  was  caused  by  the  plaln- 
tUTs  bearing  down  on  the  rear  end  of  the 
board  with  his  hand  over  the  revolving 
knives,  which  was  a  negligent  mannw  of 
operating  the  machlna 

an  la.  S3) 

No.  220301. 

CITY  0B<  BOOALTT&A  v.  BTANOHARD. 

(Supreme  Court  of  I^ooUana.    Feb.  12,  1917. 
Rehearing  Denied  March  12,  1817.) 

(ByttaluM  iy  Of  Oowti 
L^BuwPAT  «sn2— Repxai,  op  Law  bt  Iiateb 

mATDIK  —  CLOaiNO  or  MOVINO  PiCTDBE 

TnsAnBs. 

Though  the  Act  of  1886  (No.  18)  known  as 
the  Sunday  Law  excepts  theaters  and  places  of 

amusement  from  the  requirement  of  cIoraDs  on 
Snndays,  the  Act  of  18»S  (No.  136)  providing 
for  the  creation  and  government  of  municipal 
corporations  (as  in  part  amended  and  re-enacted 
by  Act  No.  Ill  of  1812)  confers  upon  the  cor- 
porations so  to  be  created  the  power  to  "reg- 
ulate, suppress  and  impose  a  privilege  tax  on 
such  places^  and,  being  a  later  expression  of 
l^slative  will,  controls  in  that  respect  the  act 
of  1886,  and  authorizes  such  corporations  to  re- 
quire theaters,  including  moving  picture  shows, 
to  be  closed  on  Sundays. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Gent. 
Dfg.  §  2.] 

2.  SUNDAT  ^t=>!t— CONSTBDOTIOW  OF  STATDTM 

— Bequution  of  Theaixbs  and  Shows. 
The  legislative  charter  of  the  city  of  Boga- 
lusa  (Act  No.  14  of  1914)  contains  a  grant 
to  that  city  of  all  the  powers  conferred  by  the 
act  of  1896  and  other  general  statutes  upon 
corporations  created  under  the  authority  of 
those  statutes,  save  as  otherwise  provided  in 
■aid  charter,  and  contains  also  a  certain  specific 
grant  of  authority  "to  regulate  the  police  ot 
theater,  •  •  •  balls,  dance  halls,  concert 
saloons,"  etc.,  which  grants  are  to  be  construed 
t<%etber,  and,  bo  construed,  vest  said  city  with 
the  power  to  require  that  theaters  and  moving 
picture  shows  be  closed  on  Sundays. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  i  2-1 

3.  Constitutional  Law  ^240(1),  296(1)— 
Due  Pbocess  of  Law— Equal  Pboteciion 

OF  THE  LaWS—ClOSINQ  OF  MOVIHO  PlOTDBB 

Shows  oh  Sundat. 
There  is  nothing  in  the  legislation  mentioned 
which  contravenes  uie  gnarsnties  of  dne  process 


of  law  and  equal  protection  of  the  laws  i__ 

tained  in  the  federal  and  state  Constttatioiii. 

[Ed.  Note.— For  other  cases,  see  Constitiitios- 
al  Law,  Cent.  I>i«.  «  688,  083,  097,  693^  825- 
829.  836,  838,  84&-m] 

Land,  3^  dissentiiig. 

Appeal  from  City  Court  of  Bogaluaa;  C 
SUls  Ott,  Judge. 

R.  Blanchard  was  charged  with  tbe  viola- 
tion of  an  ordinance  of  the  City  of  Bogalua 
In  conducting  a  moving  picture  tbeattf  on 
Sunday.  Motion  to  quash  the  affidavit  sos- 
talned,  and  the  City  appeals.  Jadgment  an- 
nulled, and  case  remanded. 

Bascom  D.  Talley,  Oty  Atty.,  of  Bogalosa, 
for  appellant  BenJ.  M.  Miller,  of  Coving- 
ton, and  A.  Sidney  Bums,  of  Bogalosa,  Cor 
appellee^ 

Statement  of  the  Cas& 

MONROB,  C.  J.  Defendant,  having  been 
charged  with  the  violation  of  a  city  ordi- 
nance by  conducting  a  moving  jdcture  theater 
on  Sunday,  moved  to  quash  the  affidavit,  on 
the  grounds: 

(1)  That  it  charges  no  offense  against  the 
laws  of  the  state  or  the  ordinance  InTiriKd. 

(2)  That  the  ordinance  Is  nnreasonable, 
and  is  unconstltuticMial,  in  this: 

(a)  That  the  conducting  of  theaters  and 
places  of  amusement  on  Sundays  Is  antborlz- 
ed  by  Act  18  of  1886. 

(b)  That  no  authority  Is  conferred  on  the 
city  of  Bogalusa  by  its  charter  to  prolilbit 
the  conducting  of  such  places  upcm  that  day. 

<c)  That  the  penalizing  of  the  same  de- 
prives defendant  of  his  property  without  doe 
process  of  law  and  denies  Urn  tbe  equal  pn^ 
tection  of  the  laws. 

The  trial  court  gave  Judgment  "sustaining 
the  motion  to  quash  and  declaring  the  ordi- 
nance *  •  •  unconstitutional,  null  and 
void,  In  so  far  as  It  attempts  to  prohibit  the 
operation  of  moving  picture  theaters  on  SmH 
day,"  and  the  dty  has  appealed. 

Opinion. 

Act  No.  18  of  1886,  known  as  the  *'Simda7 
Law,"  reads  in  part  as  follows: 

"Section  1.  •  •  •  Prom  and  after  the  31rt 
day  of  December,  A.  D.,  1886,  all  stores,  shops, 
saloons,  and  all  places  of  pubhc  business,  which 
are  or  may  be  licensed  *  *  *  and  all  planta- 
tion stores,  are  hereby  required  to  be  dosed  at 
twelve  o'clock  on  Saturday  nights,  and  to  re- 
main closed  continuously  for  twttity-foor 
hours.  •  ♦  ♦ 

"Sec.  2.  *  *  *  Provisions  of  this  act  shall 
not  apply  to  news  dealers,  keepers  of  soda  fouo* 
tains,  places  of  resort  for  recreation  and  health, 
watering  places  and  public  parks,  nor  prevent 
the  sale  oi  ice. 

"Sec  3.  *  *  *  That  the  provisions  of  this 
act  shall  not  apply  to  newspaper  offices,  print- 
mg  otSces,  book  stores,  drug  stores,  SDothecaiT 
shops,  undertaker  shops,  pablic  and  private 
markets,  bakeries,  dairies,  livery  stables,  rail- 
roads, whether  steam  or  horse,  hotels,  boarding 
houses,  steamboats  and  other  vesada,  ware- 
houses for  recdving  and  forwarding  frdchta, 
restaurants,  tdegraph  offices  snd  theatus,  or 
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any  place  of  amusement,  providing  no  Intoxi- 
cating liqaore  are  sold  in  the  premises:  Provid- 
«d,  tbat  stores  may  be  opened  for  the  pnrpose 
of  s^inK  anythine  neoeesary  in  sieknesa  and 
Cor  burial  purposes/* 

And  there  are  oQier  provlaos  which  need 
not  be  here  considered. 

In  1898  the  Gaieral  Aawmbly  enacted  a 
statute  proTlding  for  the  creatlrat  and  gor- 
emment  of  mnnidpal  o(«ponitlona  thronj^- 
out  the  states  etc^  and  conferred  up<si  the 
corporatimg  to  he  created  under  Its  authority 
the  power: 

"Sec.  19.  *  *  *  To  enact  ordinances  Cor 
the  purposes  hereinafter  named,  and  such  aa  are 
not  repugnant  to  the  laws  of  the  state.   *   *  * 

"Xwen^-FouTtb.— To  regalate,  auppress,  and 
impose  s  privilege  tax  on  all  circuses,  snows, 
theaters,  billiard  tables,  bowling  alleys,  concerts, 
itinerant  sellers  of  medicine,  com  doctors,  pet 
bear  ezhibidonB,  exhibitions  for  pay,  fortane 
tellers,  cane  or  knife  racks,  and  like  devices, 
sift  enterprises,  lung  testers,  museama,  mena- 

Series,  featber  renovators,  muscle  testers  or 
evelopers,  peddlers,  flying  jennies,  pistol  or 
shootiiig  galleries,  theatrical  ^hibitions,  ten  pin 
alleys  (mthoiit  regard  to  the  ntunber  of  pms 
used)  skating  rinks,  roller  coasters  and  other 
like  things.   •   •  • 

"Twenty-Sixth.— To  prohibit  and  suppress 
tippling  BQops,  saloons,  dram  shops,  dubrooma; 
to  restrain,  prohibit,  and  suppress  slaughter 
houses,  houses  of  prostitution,  disreputable  nous- 
es, games,  and  gambling  houses  and  rooms, 
dance  faouaei  and  rooms,  keno  rooms,  desecration 
of  the  Sabbatii  day  and  all  kinds  of  indecency 
and  other  disorderly  practices,  disturbance  of 
the  peace,  and  to  provide  for  the  punishment  of 
the  persons  engaged  therein." 
Aet  13d  of  ^8.  SS  16.  24.  20,  p.  231. 

In  1912,  by  Act  111  of  that  year,  the  Gen- 
eral Assembly  amended  and  re-enacted  sec- 
tion 15  of  the  act  of  1898,  but  made  no 
change  In  the  paragraphs  above  quoted. 

The  city  of  Bogalusa  was  Incorporated  by 
Act  14  of  1914  (being  a  special  act)  which 
confers  upon  Its  "commission  councU"  the  fi>l- 
lowiag,  with  other,  powers,  to  wit: 

"Sec.  8.  •  •  *  All  executiv€j  legislative 
and  administrative  powers,  duties  and  functions 
specified  in  this  act,  or  now  had,  possessed 
and  exercised  by  the  municipal  autlionties  and 
officers  onder  the  general  municipal  incorpora- 
tion laws  of  the  state,  or  under  act  No.  207  of 

*  *  *  191!^  unless  otherwise  provided  in  this 
act.  •  •  * 

"Sec.  4.  •  •  •  (16)  To  regulate  the  police 
of  theater,  *  *  •  balls,  dance  houses,  con- 
cert saloons,  taverns,  hotels  and  booses  of  public 
entertainment  *  *  *  25.  To  pass  all  ordi- 
nances within  the  powers  granted  in  this  char- 
ter and  to  enforce  the  same  by  fine  not  to  ex- 
ceed (100  or  impris<»iment  not  exceeding  30 
days,  or  both." 

[1]  It  will  be  seen  troai  the  foregoing  that 
the  "Sunday  Law"  ol  1886  requires  the  closr 
Ing  of  "all  atoree,  shops,  saloons  and  all 
places  of  public  business,  which  are  or  nay 
be,  Uceased,"  but  that  It  npressly  excepts 
**Qieaten,  or  any  place  of  anuuement"  from 
diat  reqalremmt;  fb&t  ft»  geoeral  Incorpo- 
ration act  of  1888  confers  upon  the  corpo- 
ratloDB  created  under  Its  anthoiltT  tlie  pow- 
er "to  regulate,  sapinness,  and  impose  a  privi- 
lege tax  on  all  d reuses,  shows,  theaters,  bil- 
liard tables,  •   •   •  ezhlUdiHiB  tor  pay. 

•  •  •  gift  enterprises.  •  •  •  tJieatxl- 


cal  exhibitions  •  •  •  and  other  Hke 
things;   *   *   *  to  pn^Mt  and  suitress 

tippling  shops,  saloons,  dram  shops,  club- 
roOTos;  to  restrain,  prohibit,  and  suppress 
slaughterhouses,  houses  of  prostitution,  dis- 
reputable houses,  •  *  •  gambling  hous- 
es and  rooms,  dance  houses  and  rooms, 

*  *  *  desecration  of  the  Sabbath  day  and 
all  kinds  <tf  Indecency,"  etc. ;  that  the  grant 
so  made  In  1898  is  reaffirmed  by  Act  111  of 
1912;  and  that  the  l^lslatlve  charter  con- 
ferred on  the  dt^  of  Bogaluaa  In  1914  In 
express  terms  grants  to  that  coiporalion  all 
the  powers  whldi  bad  thus  been  conferred 
upon  the  corporatiMiB  created  under  the  au- 
thority cl  the  general  laws,  ''unless  other- 
wise prDTided"  In  said  (diarter,  and  (by  spe- 
cial provision)  Qie  power  '*to  regulate  the 
police  of  theaters,  •  •  •  balls,  dance 
houses,  concert  saUxHis,  tavrans,  hotels  and 
houses  of  public  entertainment." 

Pretermitting  the  question  of  constitution- 
ality, It  Is  dear  tbst  the  act  of  1898  Is  as 
much  the  law  as  the  act  of  1886,  and  some- 
what more  so,  since  It  is  a  later  expression 
of  legislative  will,  and  that  the  act  of  1914 
Is  as  much  and  more  the  law  as  and  than 
the  other  two,  and  equally  dear  that,  if  It 
was  competent  for  the  General  Assembly  In 
1886  to  require  ordinary  places  of  business 
to  be  closed  on  Sunday  and  to  except  theat- 
ers from  that  requirement  it  was  also  com- 
petent for  it  in  1898  and  1912  to  withdraw 
that  exception  by  authorizing  the  various 
municipal  corporations  to  require  theaters, 
as  well  as  ordinary  places  of  business,  to  be 
BO  closed,  and  In  1914  by  conferring  that 
authority  on  the  dty  of  Bogaluaa.  It  will 
be  observed  that  In  one  paragraph,  the  acts 
of  1898  and  1912  confer  the  power  to  "regu- 
late, suppress  and  impose  a  privilege  tax 
on,"  and  in  another  the  power  to  "prohibit 
and  suppress,"  and  to  "restrain,  prohibit  and 
suppress,"  and  that,  after  cMiferring  those 
powers  on  the  dty  of  Bogalusa  by  section 
3  of  Its  charter.  It  proceeds  In  section  4  to 
confer  the  power  "to  regulate  the  police  of 
theater  •  *  •  balls,  dance  houses,  con- 
cert saloons,  taverns,  hotels  and  houses  of 
public  entertainment";  and  the  question  nat- 
urally suggests  itself,  whether  by  these  vary- 
ing forms  of  expression  it  was  intended  to 
withdraw  or  nullify  the  grant  of  authority 
to  "suppress"  whldi  is  contained  in  all  oC 
them.  Having  considered  that  question,  our 
condualon  is  that  it  should  be  answered  In 
the  negative.  The  power  to  "regulate,  sup- 
press and  Impose  a  privilege  tax  on"  cannot 
be  exercised  at  one  and  the  same  time,  since 
a    "drcus,   •   *   *   exhibition    for  pay, 

•  *  •  f(Htune  teller,**  etc,  cannot,  ir  sup- 
pressed, be  dther  taxed  or  regolated,  and 
we  conclude  that  It  is  the  Intoition  of  the 
law  to  confor  the  power  to  regulate,  to  sup- 
press, to  Impose  the  privilege  tax  mi,  and  to 
leave  it  to  the  mnnlc^l  anttaorities  to  adopt 
tSXbttt  OC  those  measnrs^  or  combine  Own 
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BO  far  as  they  may  be  combined  and  as  the 
drcamstanoei  oC  Uia  parOcDlar  case  may  n- 
qolre. 

Xlte  poirer  la  confierred  to  *'pr(Alblt  and 
sDiipieBB  tlppUDg  AopBt  saloons,  ^ntnrooma," 
etc.,  and  to  "restrain,  pn^Ut  and  BiiKiresB'' 
houses  of  prostltDtlon,  desecration  of  the 
Sabbath  day  and  all  kinds  of  Indecucy,  and 
other  disorderly  practices,  dlstarbanoe  of  tlie 
peace,"  from  whicli  It  la  evident  that  tbe 
word  "restrain"  was  used,  not  with  the  In- 
tentlon  of  withdrawing  the  poww  to  "pro- 
hibit and  soppress,"  bat  merely  to  afford  an 
a]tematlve>  A  "4  the  aame  tb**^g  may  be 
said  of  the  grant  of  power  "to  r^nlate  tbe 
police  ot  theater,  *  •  •  balls,  dance 
booses,  concert  saloons,"  etc.,  as  construed 
with  that  to  "regulate,  soppress  and  impose 
a  prlTilege  tax  m,**  to  pn^Udt  and  soppress, 
"to  restrain,  pivAlblt  and  suppress." 

We  are  not  here  ooncwned,  however,  with 
the  question  of  the  possnslon  vel  n<Hi  by  tbe 
dty  of  Bogalnsa  of  the  power  wholly  to  sup- 
press a  theater  or  other  business,  and  it  Is 
unnecessary  that  we  should  determine  that 
question  It  being  suffldent  tor  tbe  imriKises  of 
this  case  that  we  find  that  the  Qeneral  As- 
sembly In  its  latest  enactment  on  tbe  subject 
has  assumed  to  confer  upon  that  dty  the 
power  to  regulate  and  suppress  theaters,  the- 
*  atilcal  exhlbLtl<ms,  exhibitions  for  pay,  etc, 
and  that,  even  ttmngh  the  power  to  si^press, 
as  thus  conferred,  should  be  regarded  as  sub- 
ject to  Umttatlons,  tbi^  power,  together  with 
the  power  to  regidate.  Is  sufficient  authority 
for  an  ordinance  requiring  theaters  to  be  clos- 
ed on  Sundays. 

[2,  9]  It  has  been  held  by  this  coort  that 
the  Sunday  law  here  in  question  (meaning 
the  act  of  1880)  does  not  contravene  tbe  con- 
stltntlonal  provision  which  guarantees  due 
process  law  and  equal  protection  of  the 
laws.  State  ex  reL  Walker  &  Mertz  v. 
Judge,  89  La.  Ann.  132,  1  South.  437.  And 
similar  statutes  have  been  enacted  and  sus- 
tained In  practically  all  ctf  tbe  other  states. 
8  Cyc  885.  If,  then,  a  law  which  requires 
the  dosing  of  ordinary  business  establish- 
ments on  Sundays,  and  excepts  theaters  from 
that  requirement,  Is  constitutional,  equally 
so  is  a  law  which  does  not  contain  that  ex- 
ception ;  and.  if  It  is  competent  for  tbe  Gen- 
eral Assembly  to  require  theaters  to  close  on 
Sundays,  it  Is  equally  competent  for  It  to 
confer  that  power  upon  the  political  corpora- 
tions within  tbe  limits  of  which  the  theaters 
are  conducted,  since  the  operation  of  a  thea- 
ter is  more  especially  a  matter  of  local  con- 
cern, and  it  is  for  the  regulation  and  control 
of  such  matters  that  political  corporations 
are  established  and  vested  with  goremmenD- 
al  authority. 

"Theatrical  eDtertainments  and  perfonnaDces 
on  Sunday  (say  many  of  the  aotfaorities)  cause 
agitation  and  disturbance,  contrary  to  law,  and 
are  generally  expressly  prohibited  by  statute  or 
ordinance.  The  statutes  and  ordinances  have 
been  held  to  forbid  all  performances  in  theaters 
or  other  plaeea  of  public  amnsemsnt  and  enter- 


tainment on  Sunday,  and  to  cover  movlniE  pic- 
tare  BhowB  or  exhibltiona.*'  87  C^c.  661,  dtue 
authorities. 

See,  also.  State  v.  Garibaldi,  44  ta.  Ann. 
809,  11  South.  86;  City  of  New  Orleans  v. 
CoIlln^  52  La.  Ann.  973,  27  South.  532; 
Town  of  Bros  v.  Powell,  137  La.  350,  68 
South.  632;  No.  O.  Waterworks  Co.  v.  City 
of  N.  O.,  164  U.  S.  471,  17  Sup.  Ct  161,  41 
L.  Ed.  618;  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  1-0,  19  Sup.  CL  77,  43 
L.  Ed.  345 ;  McQaUUn's  Mun.  Corp.  vol.  3,  | 
973,  p.  2127 ;  8  Gyc.  886. 

TbB  ordinance  here  In  question  follows 
pretty  dosely  the  Sunday  law,  and  includes 
among  ttie  exceptions  to  its  requirements 
"places  of  resort  for  recreation  and  health," 
but  exdudes  from  such  exceptions  "theaters, 
or  any  place  of  amusement" ;  and  our  learn- 
ed brother  of  the  dty  cour^  after  dting  cer* 
tain  anthorttlea^  aaya  In  bis  well-cmsidexed 
opinion: 

"If  we  are  to  follow  these  cases,  it  would 
seem  that  this  charge  does  not  set  out  a  viola- 
tion of  Ordinance  No.  37  of  the  city,  as  the 
operation  of  defendant's  moving  picture  show 
would  come  within  the  exception  in  section  2 
under  the  exception  of  'places  of  resort  for  rec- 
reation end  health.' " 

It  Is,  however,  quite  evident,  as  we  think, 
that  the  framers  of  the  ordinance  considered, 
as  did  the  framers  of  the  Sunday  law,  that 
a  place  of  resort  for  recreation  and  health  U 
a  place  which  may  subserve  one  purpose — L 
e.,  recreation,  and  health — without  prejudice 
to  good  order  ai^  morals,  whilst  a  theater  is 
Intended  rather  to  amuse,  but  may  be  preju- 
dicial In  other  reqtects,  and  we  concur  In 
that  view. 

For  the  reasons  thus  assigned,  we  conclude 
that  there  was  error  in  the  Judgment-appeal* 
ed  from,  and  it  Is  therefore  ordered  that 
same  be  annulled,  and  that  this  case  be  re- 
manded, to  ,be  proceeded  with  according  to 
law  and  to  the  view  herdnabove  expressed. 

LAND,  3^  dissents  for  reaacms  assigned. 
SOMMHRYILLB,  J.,  takes  no  part 

LAND,  J.  (dissenting).  Act  No.  186  of 
189S,  p.  224,  passed  for  the  creation  and  gov- 
ermnent  of  municipal  corporations  through- 
out me  state,  and  defining  their  powers  and 
duties,  ete.,  vested  In  die  mayor  and  board  of 
aldermen  of  every  municipality  the  power  to 
enact  ordinances  for  the  purposes  specified 
In  tbe  act,  "and  audi  as  are  not  repugnant  to 
the  laws  of  the  stat&"  See  section  IS. 

Act  No.  14  of  1914,  p.  15,  to  incorporate 
the  dty  of  Bogalosa,  etc,  among  other  pow- 
ers, conferred  on  the  commission  council 
those  "possessed  and  exercised  by  the  munic- 
ipal anthoritles  uid  offloers  under  tbe  gen- 
eral •  *  *  Incfxrporatloa  laws  of  tbe 
state"  or  under  Act  Now  207  of  1912. 

Act  No.  18  of  1886,  known  as  the  "Snndaj 
Law,"  was  not  enacted  to  compel  the  observ- 
ance of  Sunday  as  a  rellitfous  Instltatloii,  be- 
cause It  Is  the  GhrlsUan  Sabbatb.  but  as  a 
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•day  of  rest  and  recreation  for  the  commniiltT 
■at  large.  State  ex  reL  Walker  &  Mere  t. 
Judge,  39  La.  Ann.  136,  1  Sontb.  437.  The 
lawmaker  exempted  theaters  and  other  plac- 
et of  pabllc  amusement  from  the  operation  at 
the  statute. 

Under  Act  136  of  159S  the  dtjr  Is  prohibited 
from  enacting  any  ordinance  repngnant  to 
tbe  laws  of  the  state.  I  find  no  provlatoD  In 
the  diarter  of  1914  which  empowers  the  dty 
of  Bogalnaa  to  repeal  Act  No.  18  of  1886; 
-and  such  power  cannot  be  reasonably  Infer- 
red from  the  power  to  regulate  theaters,  and 
other  places  at  amusement.  Defendant  has 
■the  right  to  keep  his  theater  apea  on  Sun- 
days under  the  state  law,  and  It  Is  Incon- 
celvable  to  me  that  the  lawmaker  coidd  have 
intended  to  empower  munldpaUtles  to  modi- 
fy, amend,  m  repeal  any  provision  of  the 
state  Sunday  law.  This  case  presents  a  di- 
rect conflict  between  a  state  law  and  a  dty 
ordinance  im  the  same  subject-matter,  and 
in  my  opinion  On  former  should  prerail.  I 
ther^re  reqiectfally  dissent  from  the  ma- 
jority oi^on  and  decree. 


•an  lA  41) 

No.  22107. 

SBBBVEPORT  MUT.  BLDG.  ASS'N  T. 
WHITTINGTON  et  al. 

<Snpreme  Court  of  Louisiana.  Oct.  6,  1916. 
On  Behearfng.  March  12,  1017.) 

(S^tUbtu  hv  ihe  0<mrt.)  ^ 

1.  MaoHAincs'    Lnens  «=s>315— BEeohaitzcb* 
Pbitilhoes— Goittractob's  Bono— Hjscov- 

BBT  AOAinST  SnUETT. 
(^estion  certified  by  Ooort  of  Appeal  Sec- 
Mid  X>l8trict:  "Was  it  necessary  for  said  de- 
fendants, materialmen,  to  file  avorn  atatements 
of  their  accounts  with  tbe  owner  of  tbe  bailding 
as  a  condition  precedent  to  recorerr  of  the 
amounts  of  each  accounts  as  against  the  surety 
in  case  of  the  default  of  the  contractorr*  An- 
swer: "Na" 

[Ed.  Note.— For  other  cases^  see  Mechanics' 
Urns,  Cent.  Dig.  |  6S8.] 

2.  Mgcbanics'    Libnb  €=>315— Mbohakics* 
Privileoss— Contractor's  Surstt  Bond— 

NoTIOB  TO  OwinCB— STATtTTES. 

The  surety  sustained  ao  loss  by  reason  of 
-the  alleged  (allure  to  give  notice  to  tbe  owner. 

See  section  1,  Act  No.  221  of  1914,  pp.  418- 
420. 

{Ed.  Note.— For  other  cases,  see  Mechanics' 
laens,  Cent.  Wg.  S  6eaj 

Case  Oertlfled  tnm  Court  of  Appeal,  Sec- 
ond Circuit. 

,  Suit  or  coDcnTsns  proceeding  by  the 
'Shreveport  Mutual  Building  A8aoclatl<ni 
against  J.  C  Whlttlngton,  contractor,  his 
surety,  and  f^mr  materialmen.  Judgment  for 
the  materialmen  against  tbe  contrador.  and 
qaesUon  eertlfled  tiy  Court  of  Appeal.  Secwd 
-(Srcnlti  applying  for  Instructluis.  Qnesttoa 
answered  In  the  negative. 

Thatcher  ft  Welsh  and  Slias  Ooldsteln, 
all  of  Shreveport,  for  appellants  0^  G.  Hard- 


man  Ga.  Friend  Hardware  and  Shrere-. 
port  Long  Leaf  Lamber  CO.  J.  8.  Atklnsoo, 
of  fiOirevdraart,  and  J.  Zach  Spearing,  of  New 
Orleans,  for  appellee  U.  8.  Fidelia  &  Gnus 
anty  Co.  Grant  A  Grant,  of  New  Orleasa, 
amid  GDtlie. 

LAND.  J.  The  Judges  of  the  Oonrt  of  Ap- 
peal ct  said  drcult  have  presented  for  our 
consideration  and  InstmctloDS  a  question  of 
law  arising  In  the  above-entitled  cause,  be- 
fore them  <8i  ai^al  from  the  First  Judldal 
district  court  In  and  for  the  parish  of  Caddo. 

The  said  Judges  state,  In  substance,  that 
the  suit  is  a  concursus  proceeding  instituted 
under  the  provislona  of  Act  221  of  1914,  by 
the  plalntifT,  owner  of  a  building  ctxistruct- 
ed  by  one  J.  C.  Whlttlngton,  under  the  usual 
building  contract,  against  said  ctmtractor, 
and  his  surety,  and  four  certain  furnishers 
of  material  who  had  caused  their  respective 
claims  to  be  recorded,  for  the  purpose  of 
having  said  datms  adjudicated,  as  between 
said  defendants;  that  plaintiff  deposited  In 
tbe  r^^latry  of  the  district  court  the  sum  of 
$412.00,  balance  due  by  the  plaintiff  to  the 
contractor  at  the  time  the  claims  were  ffled ; 
and  that  the  surety  company  excepted  on  the 
grounds: 

That  three  of  said  firms  failed  to  file  sworn 
statements  of  their  claims  with  the  plaintiff 
as  provided  by  tbe  statute,  and  therefore 
had  no  right  to  record  the  same  against  said 
owner;  and  that  the  fourth  firm  failed  to 
file  either  a  sworn  statemmt  of  its  dalm 
with  the  owner,  or  to  record  such  statement 
as  provided  by  the  statute. 

That  this  exception  was  overruled  by 
Hon.  John  R.  Land  of  the  district  court, 
holding  that  the  filing  of  such  statements 
with  the  owner  was  not  necessary  to  enable 
the  materlalm^  to  recover  against  the  sure- 
ty company. 

That  the  case  went  to  trial  on  its  merits 
before  Hon,  B.  D.  Webb,  one  of  tbe  three 
Judges  of  the  same  district,  and  resulted  in 
a  Judgment  sustaining  the  exertion  of  the 
surety  cunpany ;  the  Judge  holding  that  un- 
der the  provIdoDs  of  said  Act  221  1814, 
the  flUng  of  a  awian.  statement  of  the  ac- 
count of  the  niaterlalmen  with  the  owner'  of 
the  buihUiv  was  a  condition  precedent  to  re- 
covery against  Uie  surety  on  the  bcmd  of  the 
contractor. 

Judgment,  taowerert  was  roidered  .In  favor 
of  the  materialmen  against  the  cmtiactor, 
and  the  fund  in  the  reglstiy  of  ttie  court  was 
ordered  distributed  pro  rata  amtn^  ttiem. 

[1]  The  Judges  of  the  Court  of  Ai^>eal,  an- 
nexing copies  of  the  conflictliuc  (pinions  of 
the  two  dlstrid  Judges  to  their  statement, 
inquire: 

"Was  it  necessary  for  the  said  defendants  (ma- 
terialmen) to  file  sworn  statements  of  their  atf- 
coants  with  tbe  owner  of  the  building  as  a  con- 
dition precedent  to  recovery  of  the  amounts  of 


4tE»F«r  etbsr  easw  sm  ssme  topic  and  K8T-NUHBBR  la  all  KvNaoAered  Slswts  sad  Io4«Xis  . 
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such  acconnts  as  againit  tbe  surety  in  c8m  of 

default  of  the  contractor," 

This  case  presents  no  dispate  or  controver- 
sy whatever  between  the  building  association 
and  tbe  four  furnishers  of  material ;  but  the 
respecftlve  claims  of  the  latter  are  urged  sole- 
ly against  the  contractor  and  the  surety  on 
his  bond  conditioned  for  "tbe  payment  of  all 
subcontractors,  worklngmen,  laborers,  me- 
chanics and  furnishers  of  materials  by  the 
undertaker,  contractor,"  etc.,  and  "made  in 
favor  of  the  owner,  subcontractor,  workmen, 
laborer,  mechanics  and  furnishers  of  ma- 
terials jointly  as  their  interest  may  occur.** 
Section  1,  Act  221  of  1914. 

In  the  some  section  we  And  the  following 
declarations: 

"Tbe  surety  herein  shall  be  limited  to  such 
defenses  on  only  as  the  principal  of  the  bond 
can  malie  •  •  •  and  said  surety  •  •  • 
Is  to  stand  in  the  place  of  a  defaulting  under- 
taker, contractor,  master  mechanic  or  engineer." 

The  first  sentence  of  the  same  section  pro- 
Tides  that  the  recordation  of  the  bulldli^ 
contract  shall  create  a  lien  and  privilege  on 
the  hollding  and  grounds  or  other  woric  "in 
fBTor  at  the  said  nndertafcer,  omtractor, 
master  mechanic^  engineer,  snbcontiactor, 
workman,  laborer,  medianic  or  fomlaher  of 
materials  aa  their  interest  may  occur.** 

Act  221  <3t  1914  amoids  and  re-enacts  sec- 
tion 1  of  Act  167  of  1912,  entitled: 

"An  act  relative  to  buildin;:  contracts  in  this 
state ;  providing  for  the  bond  to  be  given  there- 
in, for  Oie  protection  of  the  owner ;  subcontrac- 
tor; workman;  laborer:  mechanic  and  fur- 
nishers of  materials,  for  the  recordati<m  of  the 
same,  and  the  proceedings  to  be  had  thereun- 
der." 

What  Is  obscure  In  the  provisions  of  Act 
221  of  1914  should  be  read  In  tbe  light  of  the 
Intent  to  protect  the  workman,  laborer,  me- 
dianic, and  the  materialman,  by  lien,  privi- 
leges, and  surety,  which  shines  forth  In  the 
title  and  body  of  the  statute; 

After  acting  forth  the  particular  provi- 
bUhu  on  which  the  surety  company  relies,  tbe 
same  section  limits  the  d^enae  of  the  sure- 
ty to  only  such  as  the  principal  on  the  bond 
(contractor)  can  xoaike. 

Sndi  provisions  read  as  follows: 

"E^rery  peraon  having  a  claim  against  tbe 
undertaker,  contractor,  maeter  mechanic  or  en- 
gineer shall,  after  the  date  of  the  completion 
of  the  said  work  by,  or  tbe  date  of  de&olt  of 
the  cndertaker,  contractor,  maeter  mechanic  or 
engineer,  file  a  sworn  statement  thereof  with 
tbe  owner  and  record  a  sworn  statement  thereof, 
or  his  contract  if  it  has  been  reduced  to  writing 
in  the  office  of  the  recorder  of  mortgages  for 
the  parish  in  which  said  work  has  been  done, 
within  thirty  days  after  the  registry  of  notice 
with  the  recorder  of  mortgages  where  the  work 
is  done,  by  the  owner  of  his  acceptance  of  the 
work,  until  which  time  tbe  delay  to  file  privi- 
leges will  not  run. 

"If  at  the  expiration  of  the  said  thirty  days 
there  are  no  such  recorded  claims  filra,  the 
recorder  of  mortgages  shall,  upon  written  de- 
mand of  any  partv  interested,  cancel  and  erase 
from  tbe  books  of  his  office  all  inscriptions  re- 
sulting from  the  recordation  of  said  contract  or 
bond. 

"If  at  the  expiration  of  said  thirty  days  there 
are  such  recorded  claims  filed,  Ihs  owner  shall 


file  a  petition  la  a  court  of  competent  fuiisdie- 
tion  dung  said  claimants,  the  undertaker,  con- 
tractor •  *  *  against  whom  said  claims 
are  filed  and  the  surety  of  said  bond,  and  the 
owner  shall  assert  whatever  claim  he  has 
against  any  or  all  tut  them  in  said  petition,  and 
require  said  claimants  to  assert  their  claimsp 
and  all  of  said  claims  shall  be  tried  in  concur- 

8US.     •     •  • 

"If  no  objections  are  made  by  any  of  the  said 
claimants  to  the  sufficiency  or  solvency  of  said 
bond  within  ten  days  after  the  fiUtUE  of  said 
concursus,  the  clerk  of  the  court  shall  give  to 
any  party  interested  a  certificate  to  that  effect 
and  on  presentation  of  said  certificate  to  tbe 
recorder  of  mortgages  he  shall  cancel  and  erase 
all  inscriptions  created  by  the  recordation  (rf 
said  contract,  bond  or  aald  cUlms." 

The  section  next  provides  for  the  trial  ct 
objections  to  the  sufBdency  or  solvency  of 
tbe  surety,  or  that  the  owner  had  failed  to 
exact  bond,  or  cause  the  same  to  be  recorded, 
as  required  by  tbe  act,  and  in  mub.  cases 
makes  the  owner  liable  to  tbe  same  extent  as 
tbe  surety  would  have  been,  and  declares 
that  all  subcontractors,  workmm,  laborers, 
mechanics,  and  fornisbers  of  materials  shall 
have  a  first  privilege  on  said  building  or  im- 
provement to  secure  tbe  amount  due  them 
when  their  claims  are  recorded  as  berein  pro* 
Tided. 

*'The  surety  herein  shall  be  limited  to  such 
defenses  on  only  as  the  print^pal  on  the  bond 
can  make." 

In  the  case  at  bar  the  owner  had  complied 
with  lUl  the  requirements  of  the  statute  as 
to  tbe  bidlding  contract  and  bond,  and  bad 
deposited  the  balance  due  it  in  the  reg- 
istry o*  the  court,  to  be  UUgated  orer  by 
the  materialmen  and  the  contractor  and  Us 
surety.  The  contractor  and  his  surety  were 
bound  by  formal  coTenant  to  pay  the  claims 
of  the  furnishers  of  materials. 

Under  the  egress  terms  of  the  statute 
the  surety  Is  limited  to  only  sudi  defames  as 
the  contractor  can  make. 

Three  at  the  materialmen  recorded  their 
sworn  statnnents  within  the  SO  days  requir- 
ed by  the  statute.  The  fourth  recorded  hls- 
swom  statement  4  days  after  tbe  expiration 
of  tbe  legal  delay. 

This  concursus  suit  was  brought  more 
than  a  month  after  the  last  recordation,  and 
the  owner  cited  the  four  furnishers  of  ma- 
terial aa  cdalmante  of  record. 

HaTtng  no  claims  in  peracmam  against  the 
owner,  the  only  claim  that  the  furnishers  of 
matoials  could  have  urged  against  the  plain- 
tiif  was  one  of  privilege  against  the  build- 
ing and  sjonnds. 

The  serrice  of  a  sworn  statement  of  each 
claim  on  the  owner  served  (mly  the  purpose 
of  notice  whldli  was  walTed  by  the  assocla- 
Uon. 

This  question  of  notice  rel  non  to  the 
building  association  does  not  concern  the 
contractor  or  his  sure^,  who  under  the  stat- 
ute are  not  entitled  to  prertous  personal  no* 
tlce  by  service  of  sworn  stetonento  of  dalms 
for  material  and  labor. 

It  Is  manifest  that.  If  tbe  claims  tor  ma- 
terial are  Justly  due      the  contractor,  the- 
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8nrel7  Is  Interested  in  ttetr  psymoit  tm 
tanto  out  of  the  fund  In  court. 

ThB  fallacy  In  the  reasoning  of  coons^  for 
tbe  Borety  company  consists  In  the  assnmp- 
tlon  that  the  service  of  a  sworn  accotint  on 
Che  owner  was  necessary  to  preserve  the  con- 
tract claim  of  furnisher  of  material  ai^lnst 
the  contractor  and  his  sarety. 

We  cannot  perceive  on  what  legal  or  equi- 
table principle  such  failure  can  rdease  the 
contractor  and  his  surety  from  their  obliga- 
tion to  pay  for  materials  pnn^ased  and  used 
in  the  construction  of  the  building. 

[2]  At  most,  the  snrety  would  be  entitled 
to  a  credit  for  any  loss  occasioned  by  such 
failure.  But  in  Instant  case  no  damage  has 
resulted  to  the  surety,  as  the  failure  to  serve 
sworn  copies  of  the  statements  on  the  own- 
er has  not  prevented  the  materlalmm  from 
recoTering  the  balance  due  by  the  owner  to 
the  contractor. 

The  Question  before  the  court  Is  res  nova, 
and  no  nsefnl  purpose  would  be  subserved  by 
reviewing  cases  not  in  pt^t,  though  perhaps 
analogous. 

We  therefore  answer  the  Question  pro- 
pounded by  our  learned  Brothers  of  the 
Court  of  Appeal  in  the  native. 


PHOVOSTT,  J.  (cottcurrtng).  Judging 
from  the  decree  and  Uie  syllabus  In  the  case 
of  Carre  v.  Weir.  133  La.  22,  62  Sooth.  219, 
this  court  there  decided  that  tbe  surety  oo 
a  building  contractor's  bond  flAven  under  the 
provtstons  of  Act  IM,  p.  22S.  of  1906,  Is, 
like  the  owner,  rdeased  from  UabUltr  to  tbe 
furnisher  of  materials  1^  the  failure  of  tbe 
latter  to  file  with  the  owner  of  tbe  build- 
ing and  duly  record  a  statement  of  his  ac- 
count timely.  But  that  question  was  not 
submitted  for  dedslon  in  that  case  and  was 
not  considered.  The  sote  question  submitted 
and  considered  was  as  to  the  finality  of  the 
certificate  of  tbe  snpervldng  architect  in  re- 
gard to  the  date  of  the  completion  of  the 
building. 

On  Behearing. 

PR0V08TT,  J.  The  mistake  irtdch  the 
learned  counsd  for  the  snr^  oompai^  make 
Is  in  not  dlstlngnlshing  between  the  owner, 
between  whom  and  the  materialman  there  Is 
no  contractual  relation,  on  whose  part  there 
Is  no  llabUtty  accept  that  created  by  law 
against,  or  without,  his  consent,  and  the 
sorely  company  who  has  voluntarily  entered 
Into  a  contract  to  pay  the  materialmen  in 
case  tbe  contractor  does  not,  and  has  receiv- 
ed a  constdenUon  for  thus  engaging  itself. 

In  not  one  dedslcm  of  .this  court  baa  It 
ever  been  held  that  the  surety  was  r^eas- 
ed  t>y  nonservice  of  an  account  upon  the 
owDtt;  and  this  court  could  not  possibly  so 
hold  unless  prepared  to  bold  that  the  con- 
tractor also  Is  released,  for  tbe  statute  in 
express  terms  provides  that: 


•The  snrety  herein  shall  be  Umlted  to  sneb  de- 
iwn^only  as  the  principal  <ni  the  bond  can 

TtsiB  express  provision  cannot  be  ignored ; 
and,  surely,  no  one  would  say  that  the  con- 
tractor was  released  from  paying  the  ma- 
terialmen by  the  failure  of  the  latter  to 
serve  an  account  upon  tbe  owner. 

The  learned  counsel  of  the  surety  com- 
pany seem  to  think  that  this  statute  was  en- 
acted In  the  Interest  of  the  surety  on  the 
contractor's  bond,  whereas  the  statute  ex- 
pressly declares  that  the  purpose  has  been 
shnply  to  require  that  the  bond  be  given. 

Why  the  law  should  be  solicitous  for  the 
protectloD  of  surety  companies,  the  learned 
counsel  would,  we  imagine,  ha  embarrassed 
to  suggest  any  reason. 

The  decree  heretofore  handed  down  herein 
Is  reinstated  and  made  tbe  final  Judgment  of 
this  court 

SOBfBfBBVILLn,  concurs. 


OB0S8  T.  STATB. 
(SnproBie  Court  ci  Florida.   March  1,  1017.) 

1.  iNDICTMIfT  ARU  iNTOBUATIOlf  «=3>188(8)— 
SAULT. 

r,#  .iSJS^??***  ckarglng  one  with  the  crime 
or  assault  wiOi  Intent  to  commit  murder  and  al- 
legiDs  that  the  ananlt  was  committed  with  a 
eT  a«^^  embraces  the  charge  of  aggravaO 

nSd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  686.] 

2.  OEmiNAL  Law  «=»S24(1)— TBIAIr-RBQITKBT 

roH  Instructions.  *»i*«-»wiuwr 
The  rule  is  settled  In  this  state  that,  if  a 
party  wishes  to  avail  himself  of  the  omiadon  of 
tbe  court  to  diarge  the  jury  on  any  point  hi  his 

3.  Crimiwai.  Law  *=>834(3)— Instbtjctions— 
LowKB  Deqbeb  or  Ckdcb— NscBssmr  or  Be- 

QTJESr. 

Upon  a  trial  of  one  chained  with  the  crime 
ol  asraolt  with  intent  to  commit  murder,  and 
the  eridenee  is  sufficient  to  support  a  verdict  of 
assanlt  with  Intent  to  commit  murder  in  the 
second  den-ee,  the  faDure  of  the  court  to  charge 
the  jury  "mere  motu"  upon  a  lower  grade  of 
crime  IS  not  reverriWe  wror. 

[^M-  ^^'^^''J  «»«^  see  OHmhial 

Law,  Cent.  Dig.  S  1997.]  x**u.iu«. 


4.  CttiMiNAL  Law  «=5829(12)  -  Qivbw  In- 
sraucnoNs— Rrquksted  inbtbuotions. 
In  the  tri^  of  one  charged  with  assault  with 
Intent, to  murder  a  requested  inetruction  in  tbe 
following  words  ia  held  to  be  correctly  refused 
where  there  ia  a  full  instruction  upon  the  sub^ 
ject  of  a  reasonable  doubt,  viz. :  "If  from  the 
twtimony  given  in  the  tnal  of  this  case  you 
should  find  ^at  there  arc  two  equally  reason- 
able and  credible  theories,  one  consistent  with 
the  defendant's  guilt,  and  the  other  consistent 
with  tbe  defendant's  innocence,  it  will  be  your 
duty  as  jurors  to  acc^  that  constructioii  of 
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sudi  twtiiBony  emristent  -wUh  tiw  deCendant'B 
ianocence." 

[Ed.  Note.— For  other  eases,  sea  OHminal 
L«w,  Osnt.  Dig.  I  2011.] 

5.  HoinoioB  «=»2S7(1)  —  Asuuxx  wzxH  In- 

TSMT  TO  MURDn  IN  SnOHD  i)lOBnK-STX- 

DBNCK. 

Kridence  examined,  and  foood  sufficient  to 
support  verdict. 

[Ed.  Note.— ror  other  eases,  saa  Homldde, 
Gent.  IMg.  ff  M8,  644,  662.] 

Brror  to  Circnit  Ooort;  Flnellu  Ominty; 
O.  K.  Beaves,  Jndga. 

Sylvia  Cross  was  oonvleted  of  assault  with 
Intent  to  murder  In  the  secood  degree,  and 

she  brings  error.  Affirmed. 

Macfarlane  ft  Chancey,  of  Tampa,  for 
plaintiff  in  error.  T.  r.  West,  Atty.  Gen.,  and 
O.  O.  Andrews,  Asst  Atty.  Oen.,  tor  the 
State. 

ELLIS,  J.  The  plaintiff  In  error  was  In- 
dicted in  the  circuit  court  for  Pinellas  county 
for  assault  with  intent  to  murder  Annie  Hart, 
and  was  convicted  of  assault  with  intent  to 
murder  In  the  second  degree. 

This  case  la  not  different  from  many  others 
of  like  character  which  come  to  this  court  for 
review  on  writ  of  error,  in  tliat  the  evidence 
is  conflictli^,  and  the  jury,  whose  sole  prov- 
ince it  is  to  pass  Judgment  upon  the  credibil- 
ity of  the  witnesses  and  the  weight  of  the 
evidence,  have  found  the  facts  to  be  suffldent 
to  warrant  a  verdict  of  convicUon. 

[1]  The  court  in  bis  charge  to  the  Jury 
omitted  an  instruction  upon  the  law  of  ag- 
gravated assault,  which  under  our  statute  Is 
defined  to  be  an  assault  upon  another  with  a 
deadly  weapon,  not  having  a  premeditated 
design  to  effect  the  death  of  the  person  as- 
saulted. Section  3228,  General  Statutes  of 
Florida  1906,  mortda  Compiled  Laws  1914. 
This  offraise  is  embraced  in  the  charge  of 
assault  with  intent  to  commit  a  felony, 
which  is  alleged  to  have  been  committed  wiCb 
a  deadly  weapon,  for  which  the  plaintiff  In 
error  was  indicted.  Williams  v.  State,  41 
Fla.  295,  26  South.  184;  Linds^  v.  State, 
63  Fla.  66,  43  South.  87;  Pittman  v.  State, 
26  Fla.  648.  6  South.  437;  Winbani  t.  State. 
28  Fla.  389,  9  South.  694. 

[2]  In  view  of  the  fact  that  the  crime  de- 
nounced by  section  8228  of  the  General  Stat- 
utes of  Florida  was  included  In  the  Indict- 
ment diarglDg  the  defendant  with  an  assault 
to  coounit  murder,  it  would  not  have  been 
Improper  for  the  court  to  have  charged  the 
Jury  upon  the  law  of  a^ravated  assault 
The  rale  in  this  state  has  been  settled  by  a 
long  line  of  dedslons  that: 

"If  a  par^  wishes  to  avail  himself  of  the 
omission  of  the  court  to  charge  the  jory  on  any 
point  In  the  case,  he  must  ask  the  court  to  give 
the  instruction  desired ;  othefwise  he  will  not  be 
permitted  to  assign  the  omission  as  error.** 

See  Duggan  t.  States  9  Fla.  SIO;  Gate  v. 
State,  9  Fla.  16S;  Long  t.  State,  U  Fla.  295; 
Irrln  t.  State,  19  Fla.  872;  Reed  v.  State. 


16  Fla.  664;  H|dn  r.  State,  SB  Fla.  588,  6 
South.  441 ;  Blount  t.  Stete,  80  Fla.  287,  11 
South.  647;  Bawling  t.  State.  40  Fla.  165. 
24  South.  66;  Carr  v.  State,  45  Fla.  11,  34 
South.  892;  Llndsey  r.  State,  63  Fla.  n6,  43 
South.  87;  Pugh  v.  State,  65  Fla.  150,  45 
South.  1028. 

[3]  In  Johnson  v.  State.  63  Fla.  46,  43 
South.  779,  the  conrt,  speaidng  through  Hr. 
Justice  Cockreil.  used  language  indicating 
that  there  may  be  cases  In  whldi  a  duty  is 
Imposed  on  the  court  mero  motn  to  Instruct 
the  Jury  as  to  what  constitutes  an  aggravated 
assault  But,  in  so  far  as  it  is  contended 
that  a  failure  to  do  so  in  such  cases  is  re- 
versible error,  we  think  the  above  case  is  not 
authority,  and  does  not  so  hold.  In  the  case 
of  GrllBn  v.  State,  72  South.  474.  this  court 
heid,  as  stated  In  the  first  headnote,  that: 

"Under  an  indictment  for  an  ananlt  with  in* 
tent  to  commit  murdor,  the  defendant  may  be 
convicted  of  an  assault  with  intent  to  commit 
manslaughter,  and  when  the  evidence  adduced  is 
sufficient  to  support  snch  verdict,  it  is  not  re- 
versible error  for  the  trial  court  to  refuse  re- 

aueated  instructions  based  mton  section  8228  of 
le  GeDeral  Statutes  of  1906.  which  relates  to 
punishment  for  culpable  negligence." 

The  court  also  said  that  even  If  the  Jury 
under  the  Indictment  could  have  found  the 
defendant  guilty  of  culpable  negligence,  the 
evidence  being  sufficient  to  support  a  verdict 
for  the  crime  of  an  assault  with  intent  to 
commit  manslaughter,  the  refusal  of  the  re- 
quested Instruction  would  not  constitute  re- 
versible error. 

[4, 1]  It  would  be  of  no  service  whatever 
to  discuss  the  evidence  In  this  case.  It 
merely  shows  that  two  negro  women  became 
enemies  of  each  other  through  Jealousy  of  a 
negro  man  who  was  so  Imprudent  as  to  make 
a  meeting  between  them  possible.  They  met 
In  his  Utdien.  One  of  them  had  a  pistol, 
or  very  soon  after  the  meeting  procured  it 
from  a  shelf  where  she  had  fbrmerly  placed 
It  for  purposes  of  "self-defense,"  to  nse  her 
own  language,  and  proceeded  to  use  It  on  the 
other,  who  seemed  not  to  have  been  armed 
with  even  so  much  as  a  Just  cause.  The  tes- 
timony la  variant  and  contradictory,  but  am- 
ply Justifies  the  Jnry'a  flndins.  W«  find 
nothing  in  the  evidence  to  show  that  the  Jury 
were  influenced  by  any  Improper  oonaldaa- 
Hons  In  arriving  at  th^r  verdict  and  there- 
fore there  is  no  authority  for  disturbing  it 
■  In  the  brief  of  counsel  for  lOalnUfr  in  er- 
ror it  is  stated  that  at  the  ooocludoa  of  the 
charge  to  the  Jury  the  rtate  attorn^  called 
the  court's  attention  to  the  fact  that  no 
charge  had  been  given  np<m  the  law  of  aggra- 
vated assault  to  which  the  court  rolled  in 
the  Jury's  prcnonce  that  he  did  not  ecmdder 
It  neceasaiTt  and  farther  that  the  defendant 
had  not  reQuested  such  a  charge.  We  dean 
It  proper  to  call  eonnsel'B  attention  to  the 
fact  that  the  bill  of  excepOoaa  doea  not 
show  that  sndi  an  incident  occurred.   It  Is 
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referred  to  In  the  twenty-first  groimd  of  the 
motion  for  a  new  trial,  bat  motions  are  not 
evidence  of  the  facts  recited  In  them.  This 
dlQKwes  of  Oie  first,  second,  eighth,  thir- 
teenth, and  fourteenth  assignments  of  error. 

The  serenth  asdgnment  of  error  la  based 
upon  the  court's  refusal  to  ^re  charge  num- 
bered 3,  as  requested  by  the  defendant.  The 
requested  instruction  Is  as  follows: 

"If  from  the  testimony  given  in  the  trial  of 
this  case  you  should  find  that  there  are  two 

Sioally  reaaonable  and  credible  theories,  oae  cMi- 
■tent  witb  the  defendant's  guitt,  and  the  other 
GonalsteDt  with  the  defendant's  ionocenee,  it 
will  be  your  duty  as  jurora  to  accept  that  con- 
rtruction  of  sach  t^stimoiiy  consistent  with  the 
defendants  Inaooence." 

It  is  announced  that  the  above-quoted  lan- 
guage enunciates  a  sound  proportion  of  law, 
but  counsel  do  not  flavor  us  with  a  single 
case,  nor  a  line  from  any  text-writer  in  sup* 
port  of  the  propriety  of  such  a  charge  in  a 
case  where  the  evidence  is  all  direct.  Bven 
it  it  wen  just  as  reasonable  to  suppose  that 
a  wttneas  or  several  of  them  are  untruthful 
as  to  sointose  that  they  are  truthful,  under 
our  flystem  the  Jury  must  at  last  determine 
wtaidi  witness  or  set  of  witnesses  have  told 
the  truth,  and  raider  their  verdict  accord- 
ing. The  reqiiested  Instruction  appears  to 
he  mere  qtedous  than  sound,  and  we  cannot 
perceive  what  benefit  it  could  have  been  to 
Oie  J1117  in  aiding  them  to  a  cwrect  dls* 
charge  of  their  duties.  The  diarge  of  the 
court  was  full  and  correct  on  the  subject  of  a 
reasonable  doubt.  There  was  no  error  in  the 
refusal  of  the  requested  instruction. 

The  Judgment  of  the  court  is  affirmed. 

BBOWNB;  a  J.,  and  TAYLOR,  SHACKLE- 
FOBD,  and  WHITFIELD,  JJ.,  OtHunir. 


<n  Fla.  609) 

ATLAimO  COAST  LINE  B.  CO.  «t  aL  v. 

STATE.  ~ 

CSnpteme  Court  of  Flwldd.    Hardi  12,  1917. 
Behearing  Denied  March  17, 1917.) 

fBvTtabus  bp  fh«  Court.) 

1,  BtvmnoB  «=329— Statotbs  «sB279-JYn>i- 

OZAL  NonCB— PlAAniNO. 
The  general  rule  is  that  courts  will  take  ]n- 
dldal  notice  of  all  general  or  public  domeedc 
statates,  and  they  need  not  be  specially  plead- 
ed, and,  where  a  public  statute  la  applicable  to 
a  case,  it  ia  sufficient  that  the  pleading  of  the 
par^  who  seeks  to  rely  upon  the  statute  shall 
set  forth  the  facts  which  bring  the  case  within 
It;  and  it  is  not  necessary  to  redts  the  title 
of  the  act  or  odierwise  dengnata  or  evoi  refer 
to  it. 

tBd.  Not&— For  other  casea,  see  E>rldence, 
C^t  ^'  ^^<^^^ 

2.  PsnALTns  €=»82  —  pEifAZ.  Statdti  — 

PUADIIfO. 
Ab  a  general  rule,  if  the  allegations  of  the 
declaration  bring  the  case  within  the  provisions 
of  the  statute,  it  is  not  necessary  ^ther  to 
plead  the  statute  ot  to  count  on  it;  but,  where 


the  action  is  for  a  penalty,  It  Is  necessary,  un- 
der the  common-law  system  of  pleading,  both 
to  plaad  the  statote  and  to  declare  upon  it. 

[Bd.  Mote.— For  other  casea,  see  Peoalties, 
Cent  Dig.  H  26-8a] 

3.  Pbhaltibs  ^=^32— Action— Deoulsation. 

A  common-law  declaration  upon  a  statute 
In  an  action  for  the  recorery  of  a  penatty,  im- 
posed under  the  statute,  is  bed  upon  demurrer 
if  it  does  not  in  the  same  count  state  the  cir- 
cumstances necessary  to  support  the  action, 
and  expressly  refer  to  the  provision  counted  on. 

[Ed.  Note.— For  other  esses,  see  Penalties, 
Cent.  Dig.  11  20-30.] 

4.  Statutes  «=»2TO— "Pleamko  tb%  Stat- 
ute*'— "Counting  ON  THE  Statute." 

"Pleading  the  statute"  is  stating  the  facts 
which  bring  the  case  wltiUn  it,  and  "counting" 
on  it  is  making  express  reference  to  it  by  apt 
terms  to  show  the  source  of  right  relied  on. 

[Ed.  Note.— For  other  cases,  see  Stetotes, 
Cent  Dig.  I  87& 

For  other  definitions,  see  Words  and  Phrases, 
Counting  OD  a  Statute;  Pleading  the  Statute.] 

5.  Penalties  «=>32  —  Pixauing  «»1  — 
CoiufON-LAW  Action. 

The  common-law  system  of  pleading  Is  ia 
force  in  Florida,  except  where  the  same  has 
been  changed  or  modified  by  statute  or  rule  of 
court  The  common-law  doctrine  as  to  actions 
for  the  recovery  of  penalties,  prior  to  the  adop- 
tion of  section  12  of  chapter  6527  of  the  Laws 
of  Florida  (vol  L  Acts  of  1913,  p.  412  [Comp. 
Laws  1914,  i  2808]},  bad  not  been  changed 
either  by  statute  or  rule,  but  remained  in  force, 
though  requiring  private  acts  or  sUtutes  to  be 
spedncally  pleaded  was  abrogated  by  statute  at 
an  early  date. 

[Ed.  Note.- For  other  cases,  see  Penalties. 
Cent  Dig.  H  26-30;  Pleading,  Cent  Dig. 
1*  2>] 

6.  Statutes  «s>241^)  —  Cohstbuctioh  — 
Penal  Statute. 

In  determining  whether  a  statute  is  penal 
in  the  strict  and  primary  sense,  a  teat  la  wheth- 
er the  Injury  sought  to  be  redressed  affects  the 
public.  If  the  redress  is  remedial  to  an  indi- 
vidual and  the  public  is  indirectly  affected  there- 
by, the  statute  is  not  r^rded  as  solely  and 
strictly  penal  in  its  nature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  823.] 

7.  Statutes  «=»241(9— "Pbnai.  Laws." 

Penal  laws,  strictly  and  properly,  are  those 
imposing  a  pecuniary  or  personal  punishment  for 
an  offense  against  the  state,  and  which  are  sub- 
ject to  the  pard<Hi  power  (citing  W«ds  and 
Phrsses,  Penal  Laws). 

[Ed.  Note.— For  other  eues,  sss  SUtutes, 

Cent  Dig.  {  823.] 

8.  Railboads  —  "Penal  Btatitik**  — 
Penalty  Ikposbd  bt  Railboad  Commzs- 

BIONEBS. 

Section  2806  of  the  General  Statates  of  1900 
expressly  provides  that  any  fine  or  penalty  Im- 
piwed  by  the  railroad  commlssionets  under  the 
provisions  of  such  chapter,  "if  not  promptly 
paid  to  tbe  State  Treasurer,  shall  be  recovered 
with  interest  thereon  by  an  action  brought  by 
said  commissioners  In  the  name  of  the  state  of 
Florida."  Section  12  of  article  4  of  the  state 
Constitution,  as  amended,  empowers  and  author- 
izes the  Governor  and  other  designated  state 
officers  constitating  the  board  of  pardons  to 
"mnit  fines  and  forfelturea,  commute  punish- 
ment" etc  This  language  is  suffioient^  com- 
premnsive  to  onbraee  fines  imposed  by  the  nil- 
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road  commission  en;  therefore  aecdon  2906  of 
the  General  SUtatM  ol  1906  iM  a  penal  statute. 
[Ed.  Note.— For  other  oaaee,  see  Railroada, 

Cent.  Dig.  {  7. 

For  other  de6nitioii8,  see  Worda  and  Phrases, 
Firet  and  Second  SerleSi  Penal  Iaws.] 

9.  Statutes  ^3211<1)  —  OoMBiBuonoir  — 

Pknai.  STATim. 
A  penal  lav  must  be  conHtraed  strictly  and 
acoonunfT  to  its  letter.  Nothins  is  to  he  regard- 
ed as  included  within  it  that  u  not  within  its 
letter  as  well  as  its  spirit;  nothine  that  is  not 
manifestly  intended  by  the  L^slatur&  And 
where  a  penal  statute  contains  such  an  ambigu- 
ity  as  to  leave  reasonable  doubt  of  its  meaning, 
where  it  admits  cl  two  constmetlonB,  that 
which  operates  tn  favor  ftt  Ufa  or  libertr  ie  to 
be  prefwred. 

[Ed.  Note.— Fw  other  oaHi,  aee  Btfttates, 
Cent  Die.  S  S22.] 

1ft  StATUTKS  <e=»181(l),  206— CONBTBUCnOM 
— INTENTIDN  or  LBQiaLATUSB— SiFFSCT  TO 
BVSBT  PaBT. 

In  oonstruing  legidattve  enactments,  wheth- 
er pmal  or  remedial,  the  vital  intention  of  the 
lawmakers,  as  gathered  from  the  language  and 
purpose  of  the  acts,  is  the  guiding  star;  and 
every  portion  of  an  act  should  be  given  its 
proper  effect. 

[Ed.  Note.— ITor  other  cases,  see  Statutes, 
Cent  Dir.  fiS  209.  283.1 

11.  STATims  «=p239.  241(1)— OoKsrauonoN— 
Statutes  in  Dbbooation  of  Couhon  Law 
— FnHAL  Statutes. 

Statutes  in  derogation  of  the  common  law 
and  penal  statutes  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the 
Legislature  as  found  In  the  language  actually 
used  according  to  Its  true  and  obvious  meaning. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  320,  822.] 

12.  Baxlboads  ^9(1)  —  Railroad  Ooiaas- 

SIONERS  —  STATUTOBT  PoWEBS  —  CONSTEUO- 
TIOK. 

The  railroad  commissloaera  are  statutory 
officers  whose  powers  are  spedal  and  limited. 
They  can  ezerase  <mly  each  authority  as  is 
leguly  ctHiferred  by  express  provisions  of  law, 
or  such  as  is  by  fair  implication  and  intend- 
ment incident  to  and  included  in  the  authority 
express  conferred  tM  the  purpose  of  carrying 
out  and  aocompUshing  the  purpose  for  which 
the  offices  were  established.  Any  reasonable 
doubt  of  the  existence  in  said  commissioners  of 
any  particular  power  should  be  resolved  against 
tb^  exercise  of  such  power. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  St  12-16.] 

13.  Baii:.boads  4=^(1)  —  BmuLATiON  —  Oon- 
sTBUCTioN  or  Statutb— "RUL»'*— "Rbouia- 
tion  ' ' — "Oboeb.  " 

WhUe  the  words  "rule,"  "regulation,"  and 
"onJer"  are  frequently  used  as  synonyms,  they 
do  not  always  mean  the  same  thing  and  are  not 
Inteidiangoabie  at  wilL  In  determining  their 
exact  meaning  when  used  in  a  statute,  much  de- 
pends upon  the  context 

[Ed.  Note.— For  otfaor  eues^  see  Ratlroeds, 
Cent  Dig.  §S  12-16. 

For  other  definittons,  aeo  Words  and  Phrases, 
E^rst  and  Second  Series,  Order;  Begnlatlcai; 
Rule.] 

14.  Railboads  «:=368  —  Rahaoad  Couhis- 

8I0NEB&— StATUTOBT  PoWEBS — PENALTY. 

Section  2908  of  the  General  Statutes  of 
1006,  which  authorizes  the  imposition  of  a  pen- 
alty by  the  railroad  commissioners  npoa  ''any 
railroad,  railroad  company  or  other  commMi 


carrier  doing  business  In  tbSm  state,"  tor  "a 
violation  or  disregard  of  any  rate,  schedule,  rule 
or  relation  provided  or  prescribed  by  said 
comoussion."  does  not  autlwrixe  the  oommis- 
sioneza  to  impose  a  penalty  upon  railroad  com- 
panies tor  failure  to  comply  with  an  order  for 
the  erection  of  a  union  depot,  on  or  tff  a  fixed 
date. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Cent  Die.  SI  m  ISl.  1S8,  18S.  18&] 

Error  to  GlrcQlt  Court,  HiUsbotoo^  Gonn- 
ty;  F.  U.  Robles,  Judge. 

Action  biy  the  Railroad  CommladonezB,  In 
the  name  of  the  State  ctf  Florida,  against  the 
Atlantic  Coast  Line  Railroad  Ccai^ny  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants  bring  error.  Reversed. 

Sparkman  ft  Carter  and  Enlgfat,  Thomp- 
son &  Turner,  all  of  Tampa,  for  plaintlfCs  in 
error.  I>.  a  McMallen,  of  TaUahaasee^  for 
the  SUte. 


SHACmJEFORD.  J.  In  November,  1911, 
an  action  at  lav  was  brought  In  the  circuit 
court  in  and  for  HlUsborongb  county  by  the 
special  counsel  for  the  railroad  omnmission- 
ers  In  the  name  of  the  istate  of  Florida 
against  the  Atlantic  Coast  Line  Railroad 
Company,  a  corporation,  the  Seaboard  Air 
Line  Railway,  a  corporation,  and  the  IMmpa 
Northern  Railroad  Company,  a  corporation, 
to  recover  the  amoont  of  a  fine  or  penalt7 
imposed  by  the  railroad  commissioners  upon 
the  defendants  ftor  the  Titration  of  an  order 
of  Buch  railroad  commissioners.  The  decla- 
ration filed  In  the  case  is  as  follows: 

"The  state  of  Florida,  by  F.  M.  Hudson,  spe- 
cial counsel  for  the  railroad  commissioners  of 
the  said  state,  by  them  directed  to  sue  in  this 
behalf,  sues  the  Atlantic  Coast  IJ&e  Railroad 
Company,  a  corporation  under  the  laws  of  Vir- 
ginia, the  Seaboard  Air  lAne  Railwsy,  a  corpo- 
ration under  the  laws  of  .Virginia,  and  the 
Tampa  Northern  Railroad  Company,  a  owpo- 
ration  under  the  laws  ot  Florida. 

"For  that  the  defendanto  are  and  were  prior 
to  the  institution  of  this  action  and  have  been 
since,  to  wit  on  the  12th  day  of  November. 
1900,  railroad  companies  and  common  carriers 
operating  their  respective  lines  of  railroad  whol- 
ly or  partly  within  the  state  of  Ilorida  for  the 
transportation  of  goods  and  passengers  for  hire 
and  running  into  and  doing  business  in  Hills- 
borough county  aforesaid,  and  having  each  of 
them  stations  or  depots  in  the  city  of  Tampa  in 
said  county. 

"On.  to  wit  the  30tb  day  ot  Norember.  1000, 
the  railroad  commissioners  of  the  state  of  Elor- 
ida  did  hold  in  the  courthouse  in  the  city  of 
Tampa  in  the  said  state  a  meeting  for  the  pur- 
pose of  hearing  and  considering  whether  or  not 
the  said  oommisaioners  ought  to  require  the  At> 
lantic  Coast  Lane  Railroad  Company,  the  Sea- 
board Air  Line  Railway,  the  Tampa  Northern 
Railroad  Company,  and  the  Elorlda  ft  West 
Coast  Railroad  Company  to  erect,  operate^  and 
maintain  a  union  passenger  depot  in  the  said 
city,  and  at  said  meeting  the  said  four  com- 
panies,  having  had  more  than  ten  days'  notice 
in  writing  of  the  said  meeting,  were  present 
by  their  agenta  and  counsel  and  were  fully 
heard  in  the  premises. 

"And  thereafter,  on,  to  wit  the  2l8t  day  of 
December.  1909,  the  said  railroad  commissioners 
did  make  and  enter  an  order,  hereinafter  called 
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order  No.  282,  In  words  and  figures  loUowinf, 
to  wit: 

"*OMer  No.  282.  Before  the  KaUroad 

Commissionere  of  tba  State  of  Florida. 
**  *Id  the  Matter  of  the  E}rect]on,  Operation  and 
Uaintenance  at  a  Union  Passenger  Depot 
in  the  City  of  Tampa. 

"  This  matter  came  on  for  hearing  in  the 
«oarthou8e  in  the  eity  of  Tampa  on  November 
80,  100&,  at  10  o'clock  a.  m.,  after  due  notice 
of  the  time  and  place  of  such  meeting  given  in 
writing  to  both  the  petitioners  and  the  railroad 
comiianies  her^nafter  named ;  when  and  where 
the  petitioners  appeared,  that  is  to  say:  The 
mayor  and  the  cit;  council  of  the  cit;  of  Tam- 
ra,  by  W.  B,  Bowland,  cilr  attorney,  and  the 
Board  of  Trade  of  Tampa,  the  Chamber  of  Com- 
merce of  Tampa  and  the  board  of  county  com- 
missioners of  Hillsborough  county,  by  their 
counsel,  Robert  W.  Davis,  F.  M.  Simonton,  D. 
O.  McMullen,  M.  B.  Macfarlane,  H.  C.  Gordon. 
H.  S.  Hampton  and  Robert  McNamee;  and  the 
Atlantic  Coast  line  Railroad  Company  appear^ 
ed  by  W.  A.  Carter,  its  division  counsel,  the 
Seaboard  Air  Line  Railway  by  George  P.  Ra- 
ney,  its  division  counsel,  tne  Tampa  Northern 
BaUxOad  Company  by  W.  B.  Denham,  Its  gen- 
eral Buperintoident,  and  the  Florida  &  West 
Coast  Railroad  Company  by  C.  H.  Brown,  its 
president  And  on  the  Bald  November  30,  and 
on  December  1,  1909,  the  said  parties,  both  pe- 
titttmers  and  respoiiaents,  were  Aillj  heard  in 
the  jiremises  by  piodnction  of  evidence  and  oth- 
erwise, when  it  appeared  that  the  Florida  & 
West  Coast  Railroad  Company  was  net  a  rail- 
road entering  the  dty  of  Tampa,  and  the  com- 
missioners then  announced,  without  objectitm, 
that  this  proceeding  as  to  it  would  be  dismiss- 
ed, and  the  rest  of  the  matters  involved  in  this 
proceeding  were  taken  under  advisement. 

"  'Now  therefore,  we  the  railroad  commission- 
em  of  the  state  of  Florida  being  fully  advised 
in  the  premises,  do  find  and  adjudge: 

"  '1.  That  the  Atlantic  Coast  iJne  Railroad, 
the  Seaboard  Air  Line  Railway  and  the  Tampa 
Northern  Railroad  are  all  the  railroads  enter- 
ing the  city  of  Tampa,  and  that  each  of  them  is 
engaged  in  transporting  passengers  from  and  to 
the  said  city  of  Tampa  to  and  n-om  other  points 
in  the  state  and  that  such  transportation  is 
whoUy  within  the  limits  of  this  state. 

"  '2.  That  the  Atlantic  Coast  Line  Railroad 
Company,  the  Seaboard  Air  Line  Railway  and 
the  Tampa  Northern  Railroad  Company  ought 
in  view  of  the  cmditione  shown  at  the  heaiwg 
to  be  required  to  erect  operate  and  maintain  a 
nnion  passengeod^t  in  the  city  of  Tampa,  and 
that  the  location  tiereinafter  described  is  the 
most  feasible  location  because  of  its  proximity 
to  the  center  of  the  dty;  the  convergence  of  the 
main  tracks  of  the  said  three  railroad  compa- 
nies and  tiieir  ownetBhip  of  the  land  at  that 
point. 

"*It  is  therefore  ordered  that  the  Atlantic 
Coast  Line  Railroad  Company,  the  Seaboard 
Air  line  Railway  and  the  Tampa  Northern 
Railroad  Company  shall  erect,  operate  and 
maintain  a  union  passenger  Aepot  in  the  dty  (k 
Tampa,  the  floor  dimensions  of  which  shall  be 
not  less  than  fourteen  thousand  square  feet,  ex- 
clusive of  sheds,  platforms  and  baggage  rooms ; 
that  there  shall  be  separate  waiting  rooms  for 
the  white  and  the  bla<^  raoes  according  to  law, 
with  toilet  rooms  for  each  waiting  room,  sepa- 
rating also  the  sexes ;  that  suitable  sheds,  plat- 
forms and  baggage  rooms  shall  be  provided  at 
the  said  depot,  lududing  suitable  sheds  and 

fiBtforms  along  and  betwe^  the  tracks  leading 
to  the  same ;  and  that  the  said  union  pas- 
senger depot  shall  be  located  on  ground  bounded 
on  the  north  and  northwest  by  the  main  line 
tmcik  of  the  Atlantic  Coast  Line  Railroad  Com- 
pany on  E^ctory  avenne,  on  the  east  by  the 
main  line  track  of  the  Seaboard  Air  Line  Rail- 
way on  Tangent  aveone,  on  the  south  by  the 
mau  Una  track  of  the  Tampa  Nortiiem  Ball- 


road  Company,  and  on  the  west  by  Nebraska 
avenue. 

"  'It  is  farth«>  ordered  that  the  three  railroad 
companies  last  aforesaid  shall  submit  to  us,  en 
or  before  March  1,  1010,  plans  showing  the  di- 
mensions and  arrangement  of  said  depot,  and  of 
the  waiting  rooms,  ba^ge  room,  ^eds,  plat- 
forms and  of  the  tracks  leading  into  the  same, 
in  order  that  we  may  determine  the  sufficiency 
and  suitability  thereof;  and  that  the  said  un- 
ion passenger  depot  shall  be  completed  within 
six  months  after  the  entry  of  our  order  approv- 
ing a  plan  for  the  construction  of  the  same. 

'  'And  it  is  further  ordered  that  this  proceed- 
ing be  diimlaeed  as  to  the  S^da  ft  West  Coast 
Railroad  Company. 

"  'Ordered  in  open  session  of  our  board  In  ses- 
sion at  the  city  of  Jacksonville,  Florida,  this 
2lBt  day  of  December,  A.  D.  1909. 

"  *R.  Hudson  Burr, 
"  *Obairman    the  Board  of  Railroad  Gom- 
missionen  of  the  State  of  Florida.' 

"And  thereaftM-  on,  to.  wit,  the  23d  day  of 
February,  1910,  upon  application  of  the  Sea- 
board Air  Line  Railway  for  an  extension  of 
time  in  which  to  file  blueprints,  it  was  ordered 
by  the  said  railroad  commissioners  in  thdr  order 
hereinafter  called  order  No.  290,  that  the  time 
for  filinfT  said  blueprints  be  extended  to  the  1st 
day  of  April,  1010. 

"And  thereafter  on,  to  wit,  the  27th  day  of 
June,  1910,  it  was  ordered  by  the  said  railroad 
commissioners,  in  and  by  their  order  hereinafter 
called  order  No.  297,  that  the  plans  submitted 
by  the  said  Atlantic  Coast  Line  Railroad  Com- 
pany, the  Seaboard  Air  Line  Railway,  and  the 
Xampa  Northern  Railroad  Conipnuy  be  approv- 
ed, and  that  the  tiibe  for  the  completion  of  the 
said  nnion  depot  at  Tampa  be  fixed  for  Janu- 
ary 1,  1911.  and  that  order  No.  2S2  be  modified 
to  that  extent  only. 

"And  thereafter  the  said  Atiantic  Coast  Line 
Railroad  Company,  the  Seaboard  Air  Line  Rail- 
way, and  the  Tampa  Northern  Railroad  Com- 
pany were  charged  before  the  said  commission- 
en  with  having  violated  or  disr^arded  said  or- 
der No.  282  entered  on  Deoember  21.  1909,  as 
modified  by  the  said  order  No.  290,  entered  on 
the  23d  day  of  Fetonary,  1910,  and  as  modified 
by  said  order  No.  297  entered  on  June  27,  1910. 

"In  this,  that  the  said  railroad  companies  did 
not  complete  the  said  union  passenger  depot  at 
the  said  dty  of  Tampa,  a  station  on  each  of 
their  lines  of  railway  in  the  state  of  FloridOj 
on  or  befora  the  lat  day  of  Janaary.  1911,  and 
had  not  complied  the  same  on  the  IStb  day  of 
April,  1911,  and,  after  ten  days*  notice  of  the 
said  charge  of  the  violation  or  disregard  of  the 
said  order  as  above  modified  as  above  set  forth, 
the  said  defendants  bad  an  opportunity  to  be 
heard  and  were  heard  by  the  railroad  commis- 
sioners aforesaid  on  the  said  charges. 

"And  afterwards,  to  wit,  on  the  Ist  day  of 
May,  1911,  the  said  railcoad  commissioners, 
ha  vine  in  accordance  with  law  duly  tried  the 
said  defendants  on  the  said  charge  by  thdr  or- 
der duly  entered,  adjudged  the  said  defendants 
guilty  of  violating  the  said  order  No.  282  as 
modified  as  hereinbefore  set  forth,  and  in  ac- 
cordance with  law  the  said  cotomissioners  duly 
fixed  and  Imposed  upon  the  said  defendants  a 
penalty  for  uie  said  offense  in  the  sum  of  fS,- 
000,  a  copy  of  which  judgment  and  order  to 
hereto  attached  and  made  a  part  hereof. 

"And  the  plaintiff  alleges  that,  by  reasim  of 
the  premises  and  according  to  the  form  of  the 
statutes  in  such  cases  made  and  provided,  the 
said  defendants  became  liable  to  pay  to  the 
State  Treasurer  of  the  state  of  Florida  the  said 
sum  of  93,000  with  interest  thereon  from  the 
Ist  day  of  May,  1911,  yet  the  d^ndants  have 
not  paid  the  same  nor  any  part  thereof,  but  neg- 
lect and  refuM  ao  to  do  to  the  dam«fe  of  the 
plaintiff. 

''And  the  idaintiff  doinu  $5,00a 

"F.  M.  HadMn.  Attonuj  for  Plaintiff." 
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The  copy  of  the  order  or  judgment  refer- 
red to  In  tbe  dedaratioD  as  being  attached 
thereto  and  made  a  part  thereof  la  aa  fol- 
lows: 

"Order  Na  882. 
"File  No.  288ft-a 

"Before  the  Railroad  Commiggionert  of  the 
State  of  Florida. 

"In  the  Matter  of  the  Violation  by  the  Atlantic 
Coast  Line  Railroad  Company,  Seaboard  Air* 
Line  Railway,  and  the  Tampa  Northern 
Railroad  OtHaitaiv  of  Orden  Relating  to 
Union  ^uwenger  Depot  at  Tampa. 

"Whereas,  diarges  were  made  againat  the  At- 
lantic Coast  line  Railroad  Company,  the  Sea- 
board Air  Line  Railway  and  the  Tampa  North- 
em  Railroad  Company  of  having  violated  or  di»> 
regarded  our  order  No.  282,  entered  on  Decem- 
ber 21,  1909,  as  modi&ed  by  our  order  No.  20O. 
entered  on  February  23,  1910,  and  as  further 
modified  by  our  order  No.  297,  entered  on  June 
27,  1910,  of  all  of  which  orders  the  said  rail- 
road companies  had  notice,  in  this: 

"That  by  our  said  order  No.  282  the  aaid  rail- 
road companies  were  required  to  erect  a  union 

?iaB8enger  depot  in  the  dty  of  Tampa,  and  were 
urther  required  to  submit  to  os  on  or  before 
March  1,  1910,  plans  for  the  same,  and  were 
further  required  to  complete  the  said  union 
passenger  depot  within  six  months  after  the  en- 
try of  our  said  order  approving  a  plan  for  the 
same;  and  that  by  our  said  order  No.  290  we 
afterwards  extended  the  time  for  filing  said 
plans  ontil  April  1, 1910 ;  and  that  by  our  said 
order  No.  297  it  was  recited  that  we  had  agreed 
on  April  1.  1910,  with  the  said  railroad  compa- 
nies that  the  time  for  filing  the  plans  should  be 
June  Ist,  and  that  the  time  for  furthn*  comple- 
tion of  the  said  depot  should  be  January  1, 
1911,  and  also  that  the  said  plans  had  been 
filed  on  the  date  of  the  order,  name^,  June  27, 

1910,  whereupon  in  and  by  our  said  order  No. 
297  we  approved  the  said  plans  and  ordered 
that  the  ome  for  the  compiletion  of  the  said 
union  depot  should  be  fixed  for  January  1, 

1911,  and  that  our  previous  order  No.  282 
should  be  modified  to  uiat  extent  only. 

"Yet,  notwithstanding  the  premises  afore- 
said, the  said  railroad  companies  did  not  com- 
plete the  said  union  passenger  depot  at  the  city 
of  Tampa,  a  station  on  each  of  their  lines  of 
railway  in  this  state  and  that  the  same  was  not 
then  completed  nor  approaching  completion,  and 
whereas  tea  days'  written  notice  of  the  said 
charges  and  of  the  time  and  place  of  hearing 
the  same  was  given  to  each  of  the  said  railroad 
companies  by  written  notice  dated  April  IS, 
1911. 

"And  whereas.  In  accordance  with  the  said 
notice  we  held  a  hearing  at  onr  office  In  tbe 
dtf  of  Tallahsssee.on  April  .28,  1911.  at  10 
o'doA  a.  m.,  to  hear  and  consider  uie  said 
charges  and  to  determine  the  tmth  thereof,  and 
also  to  hear  and  consider  what  penalty  should 
be  imposed  upon  the  said  railroad  companies  for 
disregarding  or  violating  our  said  orders,  in 
esse  they  shoold  be  foimd  gnUtr  of  the  ssid 
charges;  at  which  said  meeting  the  said  rail- 
road companies  appeared  and  were  dnly  heard 
and  the  matter  was  taken  under  advisement. 

"Now  therefore^  we,  the  railroad  commission- 
ers M  the  state  of  Siorida,  being  fully  advised 
In  the  premises,  do  find  and  adjudge  that  tbe 
Atlantic  Coast  Line  Railroad  Company,  the 
Seaboard  Air  Line  Railway  and  the  Tampa 
Northern  Railroad  Company  are  goilty  of  vio- 
lating or  ^sregsrding  onr  said  orders  as  charg- 
ed and  have  tnerebv  ineorred  a  penalty  which 
Is  hereby  fixed  and  imposed  in  the  sum  of  three 
thousand  dollars  ($8,000.0(^,  which  they  are  re> 
qnired  to  psy  prMoptly  to  the  State  J^«asnrer 
with  interest  as  provided  by  law. 

"Ordered  in  open  sMrim  of  oar  board  at  our 


office  In  the  dtr  of  TaOaliaaaee  this  1st  day  of 
Msy,  A.  D.  1911. 

"R.  Hndaon  Barr,  Chairman. 

"State  of  Florida,  County  of  Leon. 

"I,  R.  Hudson  Burr,  chairman  of  the  1>oard 
of  railroad  commisaonera  of  the  state  of  Flor- 
ida, do  hereby  certify  that  the  foregoing  is  a 
true  copy  of  the  entry  in  the  minute  book  oi 
the  said  commissioQers  of  the  order  fixing  and 
imposing  tbe  penalty  in  the  matter  of  charges 
therun  referred  to  against  the  Atlantic  Gooat 
Line  Railroad  Oom(>any,  the  SeabMrd  Air  Line 
Railway  and  the  Tampa  Northern  Railroad 
Ocmpony. 

"Witness  my  hand  as  cfaslrmsn  afMesaid  at 
the  office  of  the  said  railroad  cmnmissioneES  in 
the  dty  of  Tallahassee,  Florida,  this  Sth  day 
of  S^tember.  A.  D.  1911. 

"R.  Hodson  Bnrr. 
"Obairman  of  the  Board  of  Railroad  Com- 
miad<HierB  of  the  State  of  ElMida." 

To  this  dedaratton  each  ot  tbe  defendants 
interposed  a  demarrer  <hi  like  grounds,  and 
by  the  agreement  of  ttis  counsel  for  the  re- 
specttve  parties  only  the  pleadings  of  the 
Tampa  Northern  Railroad  Company  need  be 
considered  by  na  upon  this  writ  of  error. 
The  demarrer  Interposed  by  the  Tampa 
Northern  Railroad  Company  la  as  follows: 

"Now  comes  tihe  Tsmpa  Nrnthem  Railroad 
Company,  a  corporation,  ona  of  the  defendants 
in  ue  ^>ove-entitled  cause,  by  its  attorney, 
Peter  O.  Knight,  and  demon  to  the  declaration 
filed  far  the  ptalntiff  herein,  ud  says  that  the 
ssme  u  bad  in  snbatance  and  not  aaflMent  in 
law  to  be  answered  onto  tor  the  fcdiowing  rea- 
sons, to  wit; 

"£u8t.  BecaTise  said  declaration  does  not 
state  a  cause  of  action. 

"Second.  Beeaoae  said  declaration  does  not 
set  ont  or  refer  to  tbe  statute  ctf'the  state  au- 
thorising the  imirasitioo  of  the  penalty  sued  fw. 

"Third.  Because  said  railroad  cemmissiimerB, 
under  the  laws  of  Florida,  bad  no  power  to  hu- 
pose  the  said  penalty  against  the  defendants, 
either  Jointly  or  iodivldnally. 

"Fourth.  Because  the  said  dadaration  on  its 
fSce  shows  that  Judgment  of  the  rsilroad  com- 
mission era  was  beywkd  thdr  power  and  vtdd,  in 
this,  that  there  Is  no  statute  authorisittg  the 
ImpoBiti(xi  of  a  penalty  under  the  drcnmstanees 
set  out  in  the  said  dedaration. 

"Fifth.  Because  the  said  dedaration  shows 
that  the  order  passed  by  the  railroad  commis- 
sioners Is  void  for  the  reason  that  die  said  com- 
missUmers  attempted  to  impose  a  penalty' upon 
the  defendanta  jointly  and  not  severally. 

"Sixth.  Because  the  said  dedaration  shows 
on  its  &ce  tiiat  the  imposition  of  the  p^ialty  or 
Judgment  by  the  railroad  commissioners  under 
the  drcumstanoes  set  out  vidates  tbe  Consti- 
tution oi  the  sUte  ot  Florida. 

"Seventh.  Because  the  said  dedaration  diows 
OD  its  face  that  the  imposition  of  the  penalty 
or  Judgment  by  the  railroad  commissioners  un- 
der the  drcnmstanees  set  out  violatea  the  Oon- 
sritutlon  of  tiie  United  Statea  sad  particalariy 
the  FDnrteoith  Amendmoit  of  the  Constitution 
of  the  United  States,  In  that  said  Judgment  con- 
stitutes the  taking  of  the  property  of  the  de- 
fendants wlthont  dne  procesa  of  law. 

"Mghth.  Beeanse  the  only  law  of  Slorida  au- 
thorising poialties  to  be  imposed  tiie  railroad 
commissKxi  Is  section  2906  of  the  Qennral  Stat- 
utes of  1906,  and  tbe  said  dedaration  shows  on 
ita  face  that  the  penalty  imposed  upon  the  de- 
fendants in  this  casB  was  not  fw  any  of  the 
caoses  set  oat  in  said  section. 

"Ninth.  Because  the  said  dedaration  shows 
on  its  face  that  the  hnpodtlon  of  the  penalty, 
fine,  or  lodgment  by  the  railroad  COTunissioners 
under  the  circumstances  and  facts  set  ont  in 
As  dedarationf  is  in  Tiolation  of  the  Ooutito- 
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tfon  ot  United  States,  aod  partlealarly  the 
Ftrarteenth  Amendment  to  the  some,  in  that 
the  impoeitiMi  of  said  judgmmit,  fine,  or  penalty 
deniee  to  this  defendant  ue  eqnal  pxoteetion  of 
the  law. 

"Twth.  Becauee  the  declaration  shom  on  Ita 
face  that  the  imposition  of  said  penalty,  fine, 
or  jndnient  is  a  violation  of  the  Oonstitution 
of  the  united  States.  In  that  the  {udgmeot,  fine, 
or  penal^  imposed  by  the  said  railroad  commis- 
sion  is  B  direct  and  material  burden  upon  inter- 
state commerce. 

"Eleventh.  Because,  eveu  if  the  said  railroad 
conunission  had  the  authority  to  impose  said 
penalty,  fine,  or  judgment,  the  judgment  shows 
upon  its  face  that  the  same  is  aroltrary,  un- 
just, and  unreasonabie,  and  is  in  law  a  depriva' 
don  of  the  property  of  ttiis  defendant  without 
dna  process  of  law,  in  Tiitotun  of  the  Ontstitn- 
tion  of  tfas  United  States." 

The  demurrers  interposed  b7  the  tbree  de- 
fendants were  all  oTemiled,  and  sticb  rul- 
ing forms  the  basis  for  the  first  three  as- 
signments of  error.  Various  and  sundry 
pleas  were  filed  by  the  three  defendants,  all 
of  which  went  out  either  on  demurrer  or 
motion  to  strike,  and,  the  defendants  de- 
clining to  plead  further,  final  Judgment  was 
rendered  and  entered  against  the  defendants, 
which  judgment  they  have  brought  here  for 
review. 

We  take  up  for  consideration  the  overrul- 
ing of  the  demurrer  to  tbe  declaration,  the 
second  ground  of  wblcb  Is  that: 

"Beeanse  said  declaration  does  not  set  out  cr 
refer  to  the  statute  of  the  state  authorizing  the 
imporitum  of  the  penalty  sued  for." 

The  statute  In  force  In  1911,  when  tbe  ac- 
tion was  brought,  was  section  290^  ot  tbe 
General  Statutes  of  1906,  which  reads  as 
follows: 

"If  any  railroad,  railroad  company  or  other 
common  carrier  ddng  business  in  this  state, 
shall  by  any  officer,  agent  or  employe  be  guilty 
of  a  vioia>tion  or  disregard  of  any  rate,  sched- 
ule, mle  or  regulation,  provided  or  prescribed 
by  said  commission,  or  shall  fail  to  make  any 
report  required  to  be  made  under  the  provisioaB 
of  this  cnapter,  or  shall  otherwise  violate  any 
provision  of  tbim  chaptw,  such  company  or  com- 
mtm  carrier  shall  thezeby  incur  a  paialt?  for 
eadi  such  ofloue  of  not  nuwe  than  five  thousand 
dollars,  to  lie  fixed  and  inqK>sed  by  said  com- 
missioners after  not  less  than  ten  days*  notice 
of  tbe  charge  of  such  violation  or  disregard  of 
rate,  •ehednle,  rule  or  regnladon,  or  failure  to 
make  report,  or  other  violatlDn  of  tbe  iHovisi<His 
of  this  diapter,  and  upon  whidi  diarge  such 
company  or  common  carrier  shall  have  had  an 
opportunity  to  be  heard  by  said  commissioners, 
which  fine  or  penalty  in  the  amount  so  fixed  and 
imposed,  if  not  promptly  paid  to  the  State 
Treasurer,  shall  be  recovered  with  interest 
thereon  by  an  action  brought  by  said  c<Hnmis- 
sioners  In  the  name  of  tbe  state  of  ElorMa,  In 
any  eounti'  in  the  state  where  such  ai^oB  or 
violation  has  occurred,  or  in  any  other  county 
in  the  state  through  or  in  which  such  company 
or  common  carrier  runs  or  does  business.  The 
fact  of  the  fixing  and  imposing  of  such  fine  by 
the  commissi  on  era,  shall  constitute  prima  fade 
evidence  of  evei^thing  necessary  to  create  the 
liability  or  require  the  payment  of  tbe  fine  or 
penalty  as  fixed  and  imposed,  and  to  authorize  a 
recovery  Ihereon  in  any  aotiou  or  proceeding 
bronght  by  the  oommiwioners,  and  a  copy  of 
the  entry  ui  the  minute  boc^  of  tdie  commission- 
eni  of  the  wdv  fizinx  and  imposing  such  fine 
or  psaal^.  oatdfied  by  the  enairman  of  the 
boaid  «(  iBuroad  oommlMloners,  shaU  constltuta 


prima  fade  evidence  of  the  fket  that  sndi  fine 
or  penalty  was  fixed  tad  imposed  1^  tlis  oomp* 
misinmi.'' 

[I]  It  Is  ondoubtedly  true,  as  Is  stated  In 
36  Cyc.  1236,  which  is  the  only  authority 
cited  to  us  upon  this  point  by  tbe  deCmdant 
In  error,  that: 

"Courts  will  take  judicial  notice  of  all  gen- 
eral or  public  domestic  statutes,  and  they  need 
not  be  specially  pleaded." 

It  Is  further  true,  as  Is  stated  on  page 
1237  of  tbe  work  dted.  that: 

"Where  a  public  statute  is  applicable  to  a 
case,  it  is  sufficient  that  tbe  pleading  of  the 
partT  who  seeks  to  rely  upon  tbe  statute  shall 
set  forth  the  facts  which  bring  tbe  case  within 
it;  and  It  la  not  necessary  to  redte  the  title 
of  the  act  or  otherwise  de^«nate  or  even  refer 
to  it." 

[2, 3]  As  is  stated  in  note  49  to  this  sec- 
tion, after  dlscusshiK  the  dlstlnctton  beLweeii 
"pleading**  and  "counting"  on  statate: 

"As  a  genual  rule,  if  the  allegatlous  d  the 
complaint  bring  the  case  within  the  provisions 
of  the  statute,  it  is  not  necessary  either  to  plead 
tbe  statute  or  to  count  on  It;  *  *  *  but, 
where  the  action  Is  for  a  penalty,  it  has  been 
held  necessary,  under  the  comin(St-law  system 
of  pleading,  both  to  plead  the  statute  and  to  de- 
clare on  it" 

[4]  Howser  Melcher,  40  Mich.  186,  is 
cited  in  support  of  this  statement,  which  Is 
an  interesting  and  Instructive  case  land  dtes 
a  number  of  authorities.   As  Is  held  therein: 

"A  eommoD-law  declaration  upon  a  statute  is 
bad  If  it  does  not  in  the  same  cocnt  state  the 
drcumsAances  necessary  to  support  the  ac- 
tion, and  expressly  refer  to  the  ^orlsioa  count* 
ed  on. 

"'Pleading  the  statute*  is  stating  the  facts 
which  bring  tbe  case  witliin  it,  ana  'counting' 
on  it  is  making  express  reference  to  It  by  apt 
terms  to  sitow  the  source  of  right  relied  on.*' 

Alao,  see  16  Ency.  of  PI.  &  Pr.  270-276  ;  2 
Saunders,  PL  &  Ev.  pt.  2,  1024-1027;  1 
Ohltty,  PI.  (leth  Amer.  Bd.)  886-888;  Cknild's 
PI.  (Hamilton's  Ed.)  60. 

[I]  Tbe  common-law  system  of  pleading 
is  In  force  In  this  state,  except  where  the 
same  has  been  modified  by  statute  or  rule 
of  court.  As  is  stated  on  page  275  of  16 
Ency.  of  PI.  &  Pr.  in  discussing  actions  upon 
penal  statutes  and  the  modern  doctrine,  the 
change  which  has  taken  place  "Is  due  In  a 
large  measure  to  the  Code.**  In  this  state 
the  common-law  doctrine  as  to  actions  for 
tbe  recovery  of  penalties  has  not  been  chang- 
ed either  by  statute  or  rule,  therefore  re- 
mains In  force,  though  requiring  private  acts 
or  statutes  to  be  specifically  pleaded  was 
abrogated  by  statute  at  an  early  date.  See 
section  1431  of  the  General  Statutes  of  1006, 
which  was  referred  to  and  relied  on  In  City 
of  Tallahassee  v.  Fortune,  S  Fla.  19,  02  Am. 
Dec  858.  Evidently,  the  railroad  commis- 
sioners recognized  the  necessity  for  further 
legislation  upon  the  subject,  and  chapter 
2908  was  amended  by  section  12  of  chapter 
6527  of  the  Laws  of  Florida  (1  Acts  of  1913, 
p.  412  [Comp.  Laws  1914,  |  290S]).  to  0iat 
such  section  now  reads  as  follows: 

"Xf  any  railroad,  railroad  ctHupany,  or  other 
ooBUBsa  oaxrier  dding  bustness  la  ,this  state 
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shall  b7  anr  officer,  a^nt  or  emplc^A  be  guilty 
of  a  violation  or  disregard  of  any  rate,  schedale, 
rule  or  regulation  provided  or  prescribed  bj 
uid  commiBsioo,  or  shall  fall  to  make  any  re- 
port required  to  be  made  under  the  providons 
of  this  chapter,  or  shall  otherwise  violate  any 
provision  of  this  chapter,  such  company  or  c<Hn- 
mon  carrier  shall  thereby  incur  a  penalty  for 
each  audi  offense  of  not  more  than  five  thousand 
dollars,  to  be  fixed  and  imposed  by  said  com- 
missioners after  not  less  than  ten  days*  notice 
of  the  charge  of  such  violation  or  disregard  of 
rat^  sdiedule,  rule  or  regulation  or  failure  to 
make  retort  or  other  violation  or  disregard  of 
the  provisions  of  this  diapter,  and  npon  which 
charge  such  company  or  common  carrier  shall 
have  bad  an  opportunity  to  be  heard  by  said 
commissioners. 

"The  common  carrier  charged  shall  file  its 
defense  or  defenses  in  writing  under  oath,  spe- 
cifically setting  forth  each  particular  defense. 
The  commissioners  may  permit  omeudmeDts  to 
charges  and  defenses  upon  suc^  terms  and  con- 
ditions, and  with  such  postponements  of  hear- 
ing, if  any,  as  In  their  opinion  the  ends  of  jus- 
tice may  require.  They  may  also  adopt  rules 
to  regulate  the  proceedings  before  them. 

"The  said  penalty  in  the  amount  so  imposed, 
if  not  promptly  paid  to  the  State  Treasurer, 
shall  be  recoverea  with  interest  therecm  from 
the  date  of  the  order,  in  a  civil  action  brought 
by  the  said  commisnoners  in  the  name  of  the 
state  of  florida  in  any  county  in  the  state 
where  sacb.  violation  has  occurred,  or  in  any 
other  oonnty  through  or  in  which  such  common 
carrier  runs  or  does  bumness. 

"The  dedaration  shall  be  deemed  suffident 
of  it  recites  fully  or  sets  forth  the  said  order 
in  whidi  suit  is  brought,  with  an  averment  that 
the  defendant  Is  indebted  to  the  plaintiff  thereon 
in  the  amount  of  the  penalty  imposed  with  in- 
terest as  aforesaid,  in  such  cases  there  shall 
be  no  general  issues,  but  the  plea  or  pleas  shall 
specifioilly  set  forth  the  particular  defense  or 
defenses  to  the  action;  and  no  defense  which 
existed  prior  to  the  day  of  hearing  before  the 
commissioners,  and  which  was  not  made  before 
them,  shall  be  permitted  in  the  action.  The 
fact  of  the  fixing  and  impoains  of  such  fine  by 
the  commis8i<»iera  shall  oonstftnte  prima  facie 
evidence  of  everything  necessary  to  create  the 
liability  or  require  the  payment  of  the  fine  or 
penalty  as  fixed  and  imposed,  and  to  authorize 
a  recovery  thereon  in  any  actions  or  proceedings 
brought  by  the  commissioners,  and  a  copy  of  the 
entry  in  the  minute  book  ot  the  commissioners 
of  the  order  fixing  and  imposing  such  fine  or 
penalty,  certified  by  the  chairman  of  the  board 
of  railroad  commissioners,  shall  constitute  prima 
fade  evidence  of  the  fact  that  such  fine  or  pen- 
alty was  fixed  and  imposed  by  the  commission. 

"Every  fine  when  imposed  by  the  commission- 
era  shall  be  a  lien  apoa  the  railroad,  equipment, 
boats  and  real  property  of  the  common  carrier 
on  which  it  is  imposed  except  such  real  prop- 
erty as  ia  not  used  in  the  boaineas  ct  transpor- 
taHon." 

We  next  take  up  tor  oonaideratlon  the 
fourth  and  elgbth  grounds  of  the  demurrer, 

which  are  as  follows: 

"Fourth.  Because  the  said  declaration  on  its 
face  diows  that  Judgment  of  the  railroad  com- 
missioners was  beyond  their  power  and  void,  in 
rhist  that  there  is  no  statute  authorizing  the 
imposition  of  a  penalty  under  the  circumstances 
set  out  in  the  said  declaration." 

"Eighth.  Because  the  only  law  of  Florida  au- 
thorizing penalties  to  be  imposed  by  the  railroad 
commission  is  section  2906  of  the  General  Stat- 
utes -of  1906,  and  the  said  dcdaration  shows 
on  its  face  that  the  penalty-  imposed  upon  the 
defendants  in  this  ease  was  not  for  any  of  the 
causes  set  out  In  nid  sectloii.'* 


(FUu 

[I]  ^Cliat  section  2908  of  Qm  General  Stat- 
ntes  of  1006,  whl<^  we  bave  copied  above, 
is  a  penal  statute,  there  can  be  no  question. 
As  we  said  In  State  r.  Atlantic  Coast  Une 
R.  Od..  66  Ela.  ei7,  text  650,  47  Soutb.  968, 
080  ^  L.  R.  A.  [N.  S.I  639) : 

"In  determining  whether  a  statute  is  penal  In 
the  strict  and  primary  sense,  a  test  is  whether 
the  iojunr  sought  to  be  redressed  affects  the 
public.  If  the  redress  is  remedial  to  an  Indi- 
vidual and  the  public  is  indirectly  affected  there- 
by, the  statute  is  not  regarded  as  solely  and 
strictly  penal  in  its  natore." 

[7]  Aa  we  also  stated  In  tbis  same  op1n~ 
ion: 

"  'Penal  lawa,'  strictly  and  properly,  are 
those  imposing  a  pecuniary  or  personal  punish- 
ment for  an  offense  against  the  state,  and  which 
are  subject  to  the  inrdon  power." 

Also,  see  to  tbe  same  effect  HuntlngtOD 
Attrlll.  146  n.  S.  667.  text  667.  13  Sup.  CL 
224,  227. 36  Ii.  Ed.  1123.  Numerous  other  au- 
thorities may  be  found  nnder  tbe  term  "Pen- 
al Laws,"  on  page  6360  of  6  Words  and  Phras' 
es.  and  page  043  of  8  Words  and  Phrases, 
Second  Series. 

[I]  Section  2908  of  the  Genoal  Statutes 
of  1006.  then  in  force,  expressly  provides 
that  any  ikae  or  penalty  imposed  by  the  rail- 
road commissioners  under  the  provisions  of 
such  chapter,  '*it  not  promptly  paid  to  the 
State  Treasurer,  shall  be  recovered  with  in- 
terest thereon  Inr  an  action  brought  by  said 
commissioners  in  the  name  of  the  state  of 
Florida."  Section  12  of  article  4  of  the  state 
Constittitlon,  as  amended,  reads  as  follows: 

"The  Governor,  Secretary  of  State,  Comp- 
troller, Attorney  Oencral  and  Commissioner  of 
Agriculture,  or  a  major  part  of  them,  of  whom 
the  Governor  shall  be  one,  may,  iwon  such  con- 
ditions and  with  sudi  limitations  and  restric- 
tions as  they  may  deem  proper,  ranit  fines  and 
forfeitures,  commute  punishment,  and  grant 
pardon  after  conviction,  in  all  cases  except 
treason  and  impeadimeni,  subject  to  such  refu- 
]ati<au  as  may  be  presmbed  by  law  relative 
to  the  manner  of  applyhig  for  tmrdcms." 

For  a  discussion  of  this  section  and  the 
coostmction  thereof,  see  Singleton  t.  State, 
38  Fla.  207,  21  South.  21,  84  U  B.  A.  25,  56 
Am.  St  Rep.  117. 

[I]  We  think  that  tbe  hingaage  of  thla 
section  Is  sulfldently  compreh^islve  to  em- 
brace fines  imposed  by  the  railroad  commis- 
sioners. Being  a  penal  statute,  It  necessari- 
ly follows  that  section  2908  of  the  General 
Statutes  must  be  strictly  construed.  We 
held  In  Ex  parte  Bailey,  89  Fla.  734,  23 
South.  552,  that: 

"A  penal  law  must  be  construed  strictly  and 
according  to  its  letter.  Nothii^  is  to  be  regard- 
ed as  included  within  it  that  is  not  within  Its 
letter  as  well  as  its  spirit;  nothing  that  ia  not 
clearly  and  intelligibly  described  in  its  very 
words,  as  well  as  manifestly  intended  by  the 
Legislature.  And  where  a  penal  statute  con- 
tains such  an  ambiguity  as  to  leave  reasonable 
doubt  of  its  meaning,  where  it  admits  of  two 
construction B,  that  whidi  opentee  hi  favor  of 
life  or  liberty  is  to  be  preferred." 

Also^  see  Ex  parte  Knight,  62  Fla.  144,  text 
149,  41  South.  786,  120  Am.  St  BQp.  191.  In 
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Soowden  t.  Brown,  00  Fla.  212,  S3  Boath. 
fi48,  we  held  that: 

"Statutes  preecriblns  panlshmeDtB  and  pen- 
alties should  not  be  extended  forthflr  than  uior 
termfl  reaaonably  justi^." 

[IS]  It  is  also  trae,  as  we  said  In  State  t. 
Atlantic  Coast  line  B,  Co.,  5C  Fla.  017,  text 
680^  47  Soath.  969.  974  (82  L.  B.  A.  [N.  8.] 
689): 

"In  oonstraing  lerislattn  enaetmoits,  wheth- 
er penal  or  lemedia],  the  Tltal  tatontlon  of  the 
lawmaJters,  as  gathered  from  the  language  and 
purpose  of  the  acts,  is  the  eulding  star;  and 
every  portion  of  an  act  should  be  given  its  prop- 
er effect." 

[11]  Among  other  authorities  in  support  of 
tbla  proposition,  we  dted  Johnsrai  t.  South- 
ern Padflc  Co..  196  U.  S.  1.  26  Sup.  Ct  168, 
^  L.  Ed.  363,  wherein  it  was  held  that: 

"Statutes  in  derogatitm  ot  the  common  law 
and  penal  statutes  are  not  to  be  construed  so 
•tiicUy  as  to  defeat  the  obvions  intentifm  of 
Goneness  as  found  in  the  language  actually  used 
aocording  to  Its  true  and  obvious  meanmg." 

In  accordance  with  this  holding,  we  would 
■ay  that  statutes  In  derogation  of  the  com- 
mon law  and  penal  statutes  are  not  to  be 
construed  so  strictly  as  to  defeat  the  ob- 
Ttous  intention  of  the  Legislature  as  fiound 
in  the  language  actually  used  according  to 
Its  true  and  obvious  meaning. 
[12]  In  State  v.  LoulsviUe  &  Naidivllle  B. 
Co.,  57  Fla.  528,  49  South.  39,  we  held: 
"The  railroad  commisaionera  are  statutory  offi- 
cers whose  powers  are  special  and  limited. 
They  can  exercise  cmly  sacti  authority  as  is 
legally  conferred  by  express  proristons  of  law. 
or  such  as  is  by  fair  implication  and  intendment 
incident  to  and  included  in  the  authority  ex- 
pressly conferred  tor  the  purpose  of  carmnx 
.out  ud  aocompUahlng  the  purposes  for  whicn 
the  offices  were  established.  Any  reasonable 
doubt  of  the  existence  in  said  eommisrioners  of 
any  particular  power  should  be  leaolTOd  against 
their  exerdse  of  such  power." 

We  had  previously  held  in  State  T.  Atlan- 
tic Coast  Line  R.  Co.,  snpra: 

"The  railroad  commissioners  are  statutoir 
offlcera  whose  powers  are  spedal  and  limited, 
n^ey  can  exercise  only  such  authority  as  is 
l^uly  conferred  by  express  provisions  of  law 
or  such  as  is  by  fair  implication  and  intendment 
incident  to  and  included  in  the  authority  ex- 
pressly conferred  for  the  purpose  of  canring 
oat  and  aoeomplfsliing  the  purposea  for  whi(£ 
the  offices  were  established.'' 

Also,  see  State  t.  Atlantic  Coast  Line  B. 
Go..  60  Fla.  466,  54  South.  394;  State  v. 
Southern  Telephone  &  Construction  Co..  65 
Fla.  270,  61  South.  606 ;  State  v.  Jacksonville 
Terminal  Co,  71  Fla.  296,  71  Sooth.  474. 

[13, 14]  There  would  seem  to  be  no  occasion 
to  discuss  whether  or  not  the  railroad  com- 
missioners had  the  power  and  authority  to 
mafce  the  order,  requiring  the  three  specified 
railroads  running  Into  the  dty  of  Tampa  to 
erect  a  union  passenger  station  in  such  city, 
which  is  set  out  In  the  declaration  in  the  In- 
stant case  and  which  we  have  copied  above. 
It  is  sufficient  to  say  that  under  the  reason- 
ing and  the  authorltira  cited  In  State  v.  At- 
lantic Ooest  liina  B.  Ca*  «7  Fla.  441,  466,  63 
South.  729.  66  South.  654,  and  State  t.  Jadk- 


Bonvllle  Terminal  Co.,  snpra.  It  would  teem 
that  the  commissioners  had  sudi  power  and 
authority.  The  point  whldi  we  are  required 
to  determine  la  whether  or  not  the  commls- 
sl<Hiers  were  given  the  authority  to  impose 
the  fine  or  penalty  upon  the  three  railroads 
for  the  recovery  of  which  this  action  Is 
brought.  In  order  to  decide  this  question,  we 
must  examine  section  2908  of  the  General 
Statutes  of  1906,  which  we  have  copied  above, 
in  the  light  of  the  authorities  which  we  have 
cited  and  from  some  of  which  we  have  quot- 
ed. It  will  be  observed  that  the  declaration 
alleges  that  the  penalty  Imposed  upon  the 
three  railroads  was  for  the  violation  of  what 
is  designated  as  "order  No.  282,"  which  is 
set  out  and  which  required  such  railroads  to 
erect  and  complete  a  union  d^t  at  lampa 
within  a  certain  edified  time.  If  the  com- 
missioners had  the  authority  to  make  such 
order,  it  necessarily  follows  that  they  could 
enforce  a  compliance  with  the  same  by  ap- 
propriate proceedings  in  the  courts;  but  it 
does  not  necessarily  follow  that  they  had  the 
power  and  authority  to  penalize  the  roads  for 
a  failure  to  comply  therewith.  That  is  a 
different  matter.  Section  2908  of  the  General 
Statutes  of  1906,  whidi  orl^nally  formed 
section  12  of  chapter  4700  of  the  Laws  of 
Florida  (Acts  of  1899,  p.  86),  expressly  au- 
thorizes the  imposition  of  a  penalty  by  the 
commissioners  upon  "any  railroad,  railroad 
company  or  other  common  carrier  doing  busi- 
ness in  this  state,"  for  "a  violation  or  dis- 
regard of  any  rate,  s<^edole,  rule  or  regula- 
tion, provided  or  prescribed  by  said  commis- 
sion," or  for  failure  "to  make  any  report  re- 
quired to  be  made  Tmder  the  provisloos  of 
this  <Aapter,"  or  for  the  violation  of  "any 
provision  of  this  chapter."  It  will  be  ob- 
served that  the  word  "order"  is  not  mention- 
ed In  such  section.  Are  the  other  words  used 
therein  gofflcieotly  comprehensive  to  embrace 
an  ordw  made  by  the  commissioners,  such  as 
the  one  now  under  consideration?  It  could 
not  successfully  be  contended,  nor  Is  such 
ctmtentiou  attempted,  that  this  order  is  cov- 
ered by  or  embraced  within  the  words  "rate^" 
"sdtiedule,"  or  "any  report"  Therefore  we 
may  dismiss  these  terms  from  our  considera- 
tion and  direct  our  attention  to  the  words 
"rule  or  regulation."  As  Is  frankly  stated  In 
the  brief  filed  by  the  defendant  in  error: 

"It  is  admitted  that  an  order  for  the  erection 
of  a  depot  is  not  a  'rate'  or  'sdiedule,'  and,  if 
it  is  not  a  'rule'  or  'regulation,'  then  there  is 
no  power  in  the  commissioners  to  enforce  It  by 
the  impotdtion  ot  a  penalty." 

It  Is  earnestly  Insisted  that  the  words  "rule 
or  regulation"  are  suffldently  compr^enslve 
to  embrace  such  an  order  and  to  authorize 
tiic  penalty  imposed,  and  in  support  of  this 
contention  the  following  authorities  are  cit- 
ed: Black's  Law  Dictionary,  defining  "regu- 
lation" and  "order'*;  Rapalje  &  Lawrence's 
Law  Dictionary,  defining  "rule";  Abbott's 
Law  Dictionary,  defining  "rule";  Bouvler's 
Law  Dictionary,  defining  'Vtrder"  and  "rule 
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of  court** ;  Webster's  New  International  Dio> 
tlonary,  defining  "r^^olatlon" ;  Curry  v.  Ma> 
Tin,  2  ria.  411,  text  415;  In  re  Lea^ng  of 
State  Lands.  18  Colo.  359,  82  Pae.  966:  Betts 
T.  CommlssionerB  of  the  Land  Office,  27  OkL 
64, 110  Pac  766;  Carter  t.  Louisiana  Purdiase 
Exposition  Co^  124  Mo.  App.  5S0.  102  S.  W. 
6,  text  9 ;  34  Cyc.  1(01.  We  bare  examined 
all  of  these  authorities,  as  well  as  those  dted 
by  the  plaintiffs  in  error  and  a  number  of 
others,  but  shall  not  undertake  an  analysis 
and  discussion  of  all  of  them.  While  It  Is 
undoubtedly  true  that  the  words,  "rule," 
"regulation,"  and  "order**  are  freqnently  used 
as  synonyms,  as  the  dictionaries,  both  Eng* 
lish  and  law.  and  the  dictionaries  of  syn- 
onyms, such  as  Soule's,  show.  It  does  not  fol- 
low that  these  words  always  mean  the  same 
thing  or  are  Interchangeable  at  wUL  It  Is 
well  known  that  the  same  word  used  in 
different  contexts  may  mean  a  different  thing 
by  virtue  of  the  coloring  which  the  word 
takes  on  botb  f»m  what  precedes  it  In  the 
context  and  what  follows  after,  l^us  in  dl»- 
cussing  the  proper  constructions  to  be  placed 
upcoi  the  words  "restrictions  and  regulations" 
as  used  In  the  Constitution  of  this  state,  then 
in  force,  copter  4,  |  2,  No.  1,  of  Thompson's 
Digest,  p.  60.  this  court.  In  Curry  t.  Marvin. 
2  Fla.  411,  text  410,  which  case  is  dted  to  us 
and  rdied  upon  by  both  the  parties  litigant, 
makes  tibe  following  statement: 

"The  word  'restrictloD'  Is  defined  by  the  beat 
lexicographers  to  mean  'timftatioii.  confinement 
within  bounds,*  and  would  seem,  as  used  in  the 
Constitution,  to  apply  to  the  amount  and  to 
the  time  within  which  an  appeal  might  be  taken, 
or  a  writ  of  error  sued  oat  The  word  'regula- 
tion' has  a  different  signification;  it  meaus 
metliod,  and  is  defined  by  Webster  in  his  Dic- 
tionary,  folio  3rd,  page  tad,  to  be  'a  rule  or  order 
prescribed  by  a  superior  for  the  management  of 
some  btisiness,  or  for  the  government  of  a  com- 
pany or  society.'  This  more  properly  perhaps 
appliee  to  the  mode  and  form  of  proceeding  in 
taking  and  prosecuting  appeals  and  writs  of 
error.  By  ue  use  of  both  of  tfaoee  terma,  we 
think  that  sMnethlng  mon  was  intended  than 
merdy  relating  the  mode  and  form  of  proceed- 
ings in  aoch  eases.** 

Thus,  in  Carter  v.  Louisiana  Purchase  Ex- 
position Co.,  124  Mo.  App.  BSC,  text  638,  102 
S.  W.  6,  text  9,  It  is  said: 

"The  definition  of  a  'rule'  or  'order,'  which 
ere  lynonymoas  terms,  include  commands  to 
lower  courts  or  court  officials,  to  do  ministerial 
acts." 

In  support  of  this  propc»ltlon  Is  dted  24 
Amer.  &  Eng.  Ency.  of  Law,  1016,  which  is 
evidently  an  erroneous  citation,  whether  the 
first  or  second  edition  Is  meant  See  the  defi- 
nition of  "regulate"  and  "rule,"  24  Amer.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  pp.  243-246,  and 
1010,  and  It  will  be  seen  that  the  two  words 
are  not  always  synonymous,  much  necessarily 
depending  upon  the  context  and  the  sense  in 
which  the  words  are  used.  Also,  see  the  dis- 
cussion of  the  word  "regulatton'*  in  34  Cyc. 
1031.  We  would  call  especial  attention  to 
Morris  v.  Board  of  Pilot  Com'rs,  7  Del.  Ch. 
136.  160*  80  AtL  667,  text  669,  wherein  the 
tallowing  statement  Is  made  by  the  court: 


"n^  words  'rule*  and  'order,'  when  used  in  a 
statute,  have  a  definite  significance.  They  are 
different  in  their  nature  and  extent,  A  'role,' 
to  be  valid,  most  be  general  in  its  scope,  and 
nndiBcriminating  in  its  application;  an  'order* 
is  specific  and  not  limited  in  Its  applicatioo. 
The  function  of  an  order  relates  more  particu- 
larly to  the  execution  or  enforeement  of  a 
rule  prevlondy  made.** 

Also,  see  7  Words  and  Phrases  6271  and 
6272,  and  4  Words  and  Phrases  (2d  Ser.)  419. 

As  was  held  In  CUy  of  Los  Angles  v. 
Gager,  10  Cal.  App.  878, 102  Pac.  17: 

"The  meaning  of  the  word  *rules'  is  of  wide 
and  varied  significance,  depending  upon  the  con- 
text; in  a  legal  sense,  it  is  synonymous  witb 
'laws.*** 

If  section  2908  had  contained  the  word 
"order,"  or  had  authorized  the  comml^oners 
to  Impose  a  penalty  for  the  violation  of  any 
order  made  by  them,  there  would  be  no  room 
for  construction,  Georgia  statute.  Acts 

of  1905,  p.  120,  generally  known  as  the  "Steed 
Bill,"  entitled  "An  act  to  further  extend  the 
powers  of  the  railroad  commlssi<Hi  of  this 
state,  and  to  confer  upon  the  commission  the 
power  to  regulate  the  time  and  manner  with- 
in which  the  several  railroads  In  this  state 
shall  receive,  receipt  for,  forward  and  ddiver 
to  its  destination  all  frdghts  of  every  char- 
acter, which  may  be  t«idered  or  received  by 
them  for  transportation ;  to  provide  a  penal- 
ty for  noncompliance  with  any  and  all  rea- 
sonable rules,  regulations  and  orders  pre- 
scribed by  the  said  commission  In  the  execu- 
tion of  these  powers,  and  for  other  purposes" 
— expressly  authorized  the  railroad  commis- 
sioners "to  provide  a  penalty  for  noncompli- 
ance with  any  and  all  reasonable  rules,  regu- 
lations and  orders  prescribed  by  the  said 
commission."  See  Pennington  v.  Douglass, 
A.  &  O.  Ry.  Co..  3  Ga.  App.  666,  60  S.  B.  4SS, 
which  we  dted  with  approval  In  State  v.  At- 
lantic Coast  Line  R.  Co.,  66  FU.  617,  text  661, 
47  South.  960,  S2  L.  R.  A.  (N.  S.)  639.  Under 
the  reasoning  In  the  dted  authorities,  espe- 
cially SUte  V.  Atlantic  Coast  Line  R.  Co.. 
supra,  and  Morris  v.  Board  of  Pilot  Commis- 
sioners, we  are  constrained  to  hold  that  the 
fourth  end  eii^th  grounds  of  the  danairar 
are  well  founded,  and  that  the  railroad  com- 
mlsadoners  were  not  emiKiwered  or  authorised 
to  Impose  a  penalty  upon  the  three  railroads 
for  failure  to  comply  with  1^  order  tor  tba 
erection  of  a  union  depot 

Having  reached  this  conduslon,  there  is 
no  necessity  for  discussing  the  other  grounds 
of  the  demurrer. 

As  we  have  frequently  hdd,  where  there 
is  no  sufficient  dedaration  in  a  case,  and  a 
demurrer  should  have  been  sustained  there- 
to, the  other  questions  in  the  record  are  not 
open  for  the  consideration  of  the  aK»dlate 
court.  Atlantic  Coast  line  R.  Co.  v.  Holll- 
day,  74  South.  479,  decided  here  at  the  prs** 
ent  term. 

The  Judgment  must  be  reversed. 

BROWNE.  G.  J.,  and  TATLOR,  WHIT- 
FIELD, and  BlJUtSi  33^  concur. 
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GITZ  OF  WEST  PALM  BEACH  t.  BYDEB 
et  aL 

(Saprcme  Gout  of  Florida.  Mardi  5, 

1.  Appxai.  and  Ebbob  «=9l07S(3)  —  Asszair- 

MENTS  or  EbBOB—BUXJNQ  on  DESrUBBEB. 

In  passing  qpon  an  assignment  based  upon 
the  orerraUng  of  a  demnrrer  to  a  bill  in  equt^, 
an  appellate  court  wiQ  consider  only  such  groanos 
of  the  demurrer  as  are  argued  before  it,  treat- 
ing the  other  grounds  as  having  been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4253.1 

2.  Bquitt  i8=>239— Plkadik o— Pbkstjmption 

— DSMUBBBB— ADHZSUOff. 

In  passing  upon  a  demnrrer  to  the  whole  bill 
in  a  suit  in  eguit?,  every  presumption  ia  against 
the  bill,  but  ft  is  also  true  that  sadi  a  demur- 
rer operates  as  an  admission  that  all  the  allega- 
tions in  the  hill  which  are  well  pleaded  are  tme, 
and  a  demurrer  to  the  whole  bill  should  he  over- 
ruled if  the  bill  makes  any  case  for  eqnitable  re- 
lief. 

[Ed.  Note.— For  other  cases,  see  ^uit?.  Cent. 
Dfg.|4e4.1 

3.  Equttt    «»219  —  Bux  —  Dsmubreb  — 
Gbouhdb— Matisb  Dkbobs  Bboobd. 

Hatters  dehm  the  bill  cannot  be  raised  by 
way  of  demnrrer,  but  most  be  raised  by  way 
of  plea  or  answer. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent. 
Dig.  81  496,  408-600.} 

4.  EQUITT  «S>232— PLEADINO— DnfUBBBB. 

A  demnrrer  to  the  whole  bill  ahoold  be  orer- 
mled,  if  the  bBl  makes  any  case  fbr  equitable 

relief. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent- 
Dig.  I  608.] 

5.  Equity  «s»232— Pleaduio— (hnraBAz.  Ds- 

irUBBKB. 

Though  the  allegations  of  a  bin  of  complaint 
be  abstract  and  general  and  largely  in  the  na- 
ture of  asserted  conclaBi<HU.  yet  if  under  the  al- 
legations a  case  entitling  toe  complainant  to 
relief  as  prayed  can  be  made  by  appropriate  and 
sufficient  evidence,  a  general  demnrrer  to  the 
bill  of  complaint  diould  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  i  60S.] 

6.  Appeal  and  Ebboe  «=»900  —  Bitbdbn  ot 
Showing  Ebbob. 

Every  presumption  Is  in  favor  of  the  correet- 
neas  of  an  order  or  decree  rendered  by  a  circuit 
judge,  and  the  burden  rests  upon  one  appealing 
from  aucb  order  or  decree  to  overcome  this  pre- 
sumption of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8667-8«69.] 

Appeal  from  Clretdt  Court,  Palm  Beaeb 
County ;  H.  Pierre  Braunlng,  Judges 

Bill  by  J.  W.  Byder  and  othoa  acaliut 
City  of  West  Palm  Beadi.  From  an  Inters 
locntory  order  orermllng  ita  demurm  to  the 
bill,  the  dty  appeals.  Ord^  affirmed. 

H.  L.  Buasey,  of  Weet  Palm  Beach,  for  ap- 
pelant Atidnflon  *  Burdiae,  of  Uiaml,  for 
appellees. 

SHACKLEFORD,  J.  J.  W.  Byder  and  oth- 
er dtizena  and  taxpayers  filed  their  bill  In 
chancery  against  the  dty  of  West  Palm 
Beach,  a  municipal  corporation,  wherein  It 
is  alleged  that  the  d^lendant  munldpalliy 
bad— 


"ereated  and  estaUished  licoa  apmi  all  tiie  prop- 
erty and  against  all  of  the  lots  on  dematla  ave- 
nue from  right  of  way  of  Florida  East  Coast 
Railway  to  Narcissus  street,  including  the  sever- 
al properties  of  your  orators  and  are  now  threat* 
ening  to  collect  the  same  by  legal  process  in  the 
manner  provided  by  the  charter  and  ordinances 
of  the  city  of  West  Palm  Beach." 

The  biU  and  the  exhlMta  attadied  thereto 
and  made  a  part  thereof  cover  about  87  type- 
written pages.  We  do  not  deem  It  necessary 
for  a  proper  disposition  of  the  case  to  at- 
tempt to  giro  even  a  syn<vsls  itf  tbB  many 
allegations.  Tbe  nUet  sought  Is  that  the 
defendant  munldpalltT — 
"may  be  enjc^ed  and  restrained  from  institut- 
ing any  suit  or  suits  against  your  orators,  or 
either  of  them,  or  other  persons  owning  property 
abutting  on  Clematis  avenue,  for  tiie  enforce- 
ment of  any  Uen  or  liens  created  by  teaaos  of 
the  repaving  of  Clematis  avmue  with  concrete 
pursuant  to  the  resolution  of  the  eitr  cooncU, 
Exhibit  E  to  the  biU." 

Otb^  relief  Is  also  prayed,  Including  a 
mandatory  Injuncfion.  Exhibit  B  aboTe  re* 
ferred  to  Is  quite  lengthy,  the  caption  thereof 
being  aa  follows: 

"Besolotion  of  the  city  council  determining  the 
necessity  of  paving  Clematis  avenue  from  side- 
walk to  sidewalk  between  the  right  of  w»  of 
the  Florida  East  Coast  Railway  on  the  West 
and  Narcissus  street  on  the  east,  in  the  city 
of  West  Palm  Beach,  Florida ;  fixing  and  deter- 
mining the  cost  of  such  paving  and  improve- 
ment; fixing  and  determining  the  amounts  of 
benefits  and  damages  to  private  property  abut- 
ting upon  said  avenue  caused  by  such  paving 
and  improvement;  assessing  agunst  snch  pri- 
vate property  and  to  the  owners  thereof  a  pop* 
tion  of  the  expense  and  cost  of  snch  paving  and 
improvement ;  providing  when  the  same  shall 
he  due  and  payable;  and  fixing  the  time  and 
place  for  hearing  ranonstranoea  or  protests 
against  the  same  by  such  owners  of  private  prop- 
erty." 

As  to  the  proTistons  thoeof  tt  Is  sufflctent 
to  state  that  after  redtlng  tlie  neoesstty  for 
paving  Clematis  avenue  between  the  right  of 
way  of  the  Florida  East  Coast  Railway  on 
the  west  and  Nardssns  street  on  the  east,  it 
proceeds  to  iveseribe  the  paving  material  to 
be  need,  Axes  tbe  total  cost  of  sndi  paring 
at  Uie  sum  ot  118,628.10,  aniortlona  tbB 
amounts  to  be  paid  by  tbe  respectlTe  abut- 
ting property  owners,  and  contains  the  fol- 
lowing two  sectitms,  amoDg  others: 

"6.  That  one-third  of  said  assessments  respec- 
tive^ shall  be  doe  and  payable  by  said  owners 
respectively  on  November  1.  A.  D.  1916,  and 
one-ti)Ird  of  said  assessment  shall  be  due  and 
payaMe  by  said  owners  reepectively  on  Novem- 
ber 1,  A.  D.  1910,  and  one<thIrd  of  said  assess- 
ment shall  be  dne  and  payable  by  said  owners 
respectively  on  November  Ist,  A.  D,  1817,  and 
said  second  and  third  installnientB  ot  said  assess- 
ment shall  bear  interest  from  November  1,  A,  D. 
1016,  at  the  rate  of  6  per  cent  per  annum: 
Provided,  however,  that  said  owners,  or  any  of 
them,  may  pay  the  whole  of  his,  her  or  its 
assessment  at  any  time  On  or  after  November 
1,  A.  D.  1916,  and  tber^  avoid  the  paymmt 
of  sudi  interest" 

"8.  That  Monday,  the  4th  day  of  October.  A. 
D.  1916,  at  7:30  o  clock  p,  m..  at  the  city  coon- 
cil  diamber  In  said  city  of  West  Palm  Beach, 
Florida,  are  hereby  fixed  and  designated  as  the 
time  and  place  at  wliich  the  city  council  will 
hear  and  pass  upon  remoistrances  or  protests 
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of  the  aBore-mentioiud  property  owners  ssalnst 
the  reBBonablenesa  and  fostice  of  Ihe  amovute  of 
the  afonaaid  aaBeaanienta  TeapectiTdT*** 

The  bill  furOiar  alleges  tiiat  a  number  of 
suda  abutting  propwty  owners,  including  the 
ctnai^alnants,  constituting  a  majority  of  such 
owners,  filed  a  inrotest  against  bdng  assessed 
for  two-tbirds  of  the  cost  of  snch  paving 
on  grounds  wUdi  are  tSierdn  set  forth,  a 
copy  of  such  protest  being  atta^ed  to  the 
bill,  marked  Edilbit  F,  and  made  a  part 
thereof,  whidb  protest  was  dxily  presented  to 
the  city  ooundl  of  West  Palm  Beadi,  which 
body  adopted  a  resolution,  rejecting  such  pro- 
test and  adopting  and  confirming  the  assess- 
ment set  forth  In  the  resolution  above  re- 
ferred to  as  Exhibit  B. 

To  this  bill  the  defendant  municipality  in- 
terposed a  demurrer  on  eight  grounds,  which 
was  overruled,  and  from  which  interlocutory 
order  the  municipality  has  entered  its  appeal, 

[1]  In  passing  upon  the  assignment  of  er- 
ror based  upon  this  order,  we  confine  our- 
selyes  to  such  grounds  of  the  demurrer  as  are 
ai^ed  before  us,  treating  the  other  grotmds 
as  having  been  abandoned.  Atlantic  Coast 
Une  R.  R.  Oo.  T.  HolHday,  74  South.  479,  de- 
cided here  at  the  present  term.  This  ap- 
plies to  the  overruling  of  a  demurrer  to  any 
pleading,  whether  In  an  action  at  law  or  suit 
in  equity.  Cooney-Ecksteln  Co.  t.  King,  69 
Fla.  246.  67  South.  918. 

[2-51  The  first  ground  of  the  demurrer  Is 
erpressly  abandoned.  The.  ground  thereof 
especially  Insisted  upon  and  urged  Is  the 
eighth,  which  simply  recites  that  the  city  of 
West  Palm  Beach  was  incorporated  by  and 
under  chapter  6411  of  the  Laws  of  Florida 
(Acts  1911,  p.  877),  and  then  proceeds  to  copy 
In  full  section  69  of  such  copter,  covering 
nearly  three  typewritten  pages,  and  closes 
with  the  statement: 

"And  it  appears  therefrom  that  the  said  de- 
fendant bad  ample  and  complete  aathority  to 
make  the  assessments  complained  of  by  the  com- 
plainants." 

As  we  have  frequently  held: 

"In  passing  apon  a  demurrer  to  an  alternative 
writ  of  mandamus,  matters  dehors  the  writ  can- 
not be  considered,  bnt  only  such  matters  as  ap- 
pear npon  the  face  of  the  writ. 

"It  is  not  the  province  of  a  demurrer  to  set  out 
the  facta;  it  involves  only  such  facts  as  are  al- 
leRed  In  the  pleading  demurred  to,  and  raises 
only  questions  of  law  as  to  the  sufficiency  of 
the  pleadings  which  arise  on  the  face  thereof." 
State  ex  rel.  Railroad  Commissioners  v.  Atlan- 
tic Const  Line  R.  Co.,  67  Fla.  441,  63  South. 
729;  Lindsley  v.  Mclver.  51  Fla.  4(@.  40  South. 
610;  Seeba  r.  Wolf  Brothers  Shoe  Co.,  74 
Sonth.  204,  decided  hers  at  tlie  present  term. 

This  ^gbth  gnmnd  la  not  a  proper  pound 
of  demnrrer,  althoui^  the  same  has  been 
elaborately  argued  before  us  by  etttb  of  the 
parties  litigant,  evidently  iip<m  the  theory 
that  It  presmta  file  question  as  to  whether 
or  not  tiie  dty  had  the  "authority  to  make 


such  improvement  and  to  assess  the  cost 
thereof  against  th6  abutting  propwty  own- 
ers, as  was  undertaken,"  as  the  appellant's 
brief  states  it.  We  do  not  tblnk  that  this 
question  Is  presented;  therefore  we  shall  not 
discuss  It. 

The  other  grounds  of  the  demurrer  are 
grouped  together  and  discussed  In  a  general 
way.  As  we  have  repeatedly  held: 

"A  demurrer  to  the  whole  bill  should  be  over* 
ruled.  If  the  bill  makes  any  ease  for  equitable 
reUet"  Fntch  v.  Adams,  47  Fla.  267. 86  SoutK 
G76. 

As  we  held  In  Johns  t.  Bowdeo,  68  Fla. 

82,  66  South.  155: 

"Though  the  allegations  of  a  bill  of  complaint 
be  abstract  and  general  and  lai^ely  in  the  na- 
ture of  asserted  conclusions,  yet  if  under  the  nl- 
I^mtions  a  case  entitling  the  complainant  to  re- 
lief as  prayed  can  be  made  by  appropriate  and 
sufficient  evidence,  a  general  d^urrer  to  the 
bill  of  complaint  should  he  overruled." 

Also  see  our  discussion  in  Fliifw  r.  Abbott, 
74  South.  488,  decided  bare  at  the  present 
term. 

[9}  Am  we  have  also  frequently  held: 
"Every  presumption  is  In  favor  of  the  correct- 
ness of  an  order  or  decree  rendered  by  a  circuit 
judge,  and  the  burd«i  rests  upon  one  appealing 
from  such  order  or  decree  to  overcome  this  pre- 
sumption of  law."  Stewart  v.  De  I^ind-Lake 
Helen  S.  £.  and  B.  Diet..  71  Fla.  158;  71 
South.  42. 

In  the  instant  case  this  ^eaumptlMi  has 
not  been  overccmie^  and  the  burden  has  not 
been  met  by  the  appellant;  tSierefore  the  In- 
terlocutory  order  appealed  from  must  be  af- 
flrmed. 

BROWNE,  a  J.,  and  TAYLOR,  WHIT- 
FIELD, and  ELLIS,  JJ.,  concur. 


ALABAMA  MUX  &  LAND  CO.  t.  BTTSH 
et  aL 

(Supreme  Court  <A  Elorida.   Feb.  4,  1916.) 

Appeal  from  Circuit  Court,  Holmes  County. 

Will  H.  Price,  of  Marianna,  for  appellant. 
Smith  ft  Davis,  of  Marianna,  and  J.  Beuty  Bat- 
tram,  of  Boniny,  for  an>dlees, 

PER  CURIAM.  Appeal  dismiaed  on  pr«- 
cipe  of  counsel  for  appellant 


AMSmOAN  SBOtJRITIBS  CO.  r.  GOLDS- 
BERRY  et  aL 

(Supremo  Court  of  Florida.    January  Term, 
1916.) 

Appeal  from  CSrcnit  Court,  Duval  County. 

Franda  B.  McGarry,  Jadtaonvllle,  for  ap- 
pellant. Aztell  ft  Bimuiart,  ot  JackaonviUe^  tat 
appelleeB. 

PER  CURIAM.  Dismissed,  on  motion  oi 
counsel  for  appellee  Samud  S.  GMdsberry,  ai^ 
peal  having  been  eatared  September  16,  1915, 
at  costs  of  appellant 
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AMERICAN  SECOBITIBS  00.  T.  GOU>S- 
BEBRY  et  aL 

(Snprema  Court  of  Florida.   Januarr  Term, 
19160 

Appeal  from  CSreait  Court,  Dural  Coanty. 

Franda  B.  McOsnr.  ^  JackaomriUe.  for  ap- 
pellant. Axtell  &  Rindkart,  of  JadwmTille,  tor 
appdleea, 

PER  OURIABI.  AKwal.  entered  December 
14,  1915,  diamiaaed,  on  motlui  oi  counad  for 
appellee  Samiwl  S.  Goldsbwiy*  at  ooati  ot  ap- 
pSant 

ANDERSON  ROBERTSON. 
(Supreme  Court  of  Florida.   June  Term,  1916.) 
Appeal  from  CSrcnlt  Court,  Marion  Count7- 
Hoeker  &  Martin,  of  Ocala,  for  appellee. 

PER  CURIAM.  Appeal  dismimcd,  on  mo- 
tion of  coimad  for  appellee,  at  coat  of  appet 
lant  s—^^ 

ANDREWS  T.  STATE. 

fflDproDM  Ooiut  of  Florida.  Jannarr  Term, 
1916.) 

Error  to  Circuit  Court,  Bradford  County, 

Flo^  Green,  of  New  River,  for  plaintiff  in  er^ 
Tor.  T.  F.  Weat,'  Atty.  Gen.,  for  the  Sute. 

PER  CURIAM.  Diamfaaed,  on  motion  of 
ooansel  for  plaintiff  la  error,  at  ooata  of  county 
ot  Bradford. 


BREVARD  NAVAL  STORES  CO.  et  al.  v. 
ST.  JOHNS  RIVER  TERMINAL  CO. 

(fiaanm*  Court  of  ilorida.  January  Term, 
1916.) 

Error  to  CMrcuit  Court,  Duval  County. 

D.  H.  Oornto,  ot  JacluoDvllle,  for  plaintiCb  in 
■rror.  Jolm  O.  Ooopn  &  Son,  <^  JtduonviUe, 
for  defendant  in  error. 

FER  CURIAM.  Writ  of  emr  dtamliaed,  an 
motion  of  counad  for  defendant  in  crrOTi  at 
eoata  vt  itointift  in  erxor. 


OASTAINO  T.  PINELLAS  GOUNTT. 

(Supreme  Court  ot  Florida.  January  Term, 
1916.) 

Appeal  from  Circuit  Court,  Pinellas  County. 

A.  C.  Brooks,  of  Tarpon  Sntiogs,  and  Chas. 
J.  Bfaofer,  Wilson  &  Mac^,  and  King  A 
Bvw,  all  of  St.  Petersbnrc,  fw  appellant  Da- 
Tia.  PiCTce  &  Sellers,  of  St.  Petersburg,  and  John 
P.  WaD  and  K.  I.  McKay,  both  of  Tampa,  for 
appellee 

PER  CURIAM.  Appeal  dlsmlBapd.  on  motion 
of  oovnael  for  amwllee^  at  coata  of  appellant. 


CHEATHAM  v.  ADAIR  et  al 

(Supreme  Court  of  Florida.   June  Term,  1016.) 

Appeal  from  Circuit  Court,  I>utbI  County. 

A.  R.  Kins  and  Roswcll  King,  both  of  Jack- 
sonville, for  appellant. 

PER  CURIAM.  Appeal  dismisned.  on  motion 
if  ooonad  for  appellant,  at  coat  <rf  appellant 


COBB  et  al.  v.  TBAMMELLs  Ooremor. 

(Snpreme  Court  ot  Florida.  Jannary  Term, 
1916.) 

Emr  to  Circnit  Court  E^ade  Oonnty. 

Philip  Clarkson,  of  Miami,  for  plaintiETA  in 
«Tor.  Price  &  Eyies,  of  Miami,  T.  F,  West, 
Atty.  Oen,  and  Jons  C.  Gramling,  State  Atty., 
of  Miami,  for  defoidant  in  error. 


PER  CURIAM.  Writ  of  error  diamisaed,  on 
motion  of  counsel  for  plaintilb  in  omw,  at  coata 
of  plaintlfEk  In  error. 


FINANCE  &  0UARANT7  00.  T.  ORTSTAI. 

RIVER  ROCK  00. 


(Snpreme  Court  of  Florida. 

1916.) 


Appeal 
County. 


from 


Jannary  Term, 
CIrenit   Court  Hlllsboron^ 


J.  W.  Frazier  and  William  Hunter,  both  of 
Tbmpa,  for  appeUaat  J.  T.  Watscm,  Jr.,  of 
Tampa,  for  appellee. 

PER  Curiam.  Appeal  dismissed,  on  motion 
ot  counsel  for  appellee,  at  ooata  of  appellanta. 


FXNANCE  ft  GUARANTX  CO.  CRYSTAL 
RIVER  ROOK  CO. 

(Supreme  Court  of  Florida.  Jannary  Term, 
1916.) 

Appeal  from  Circuit  Court,  Hillsborough 
CJounty, 

J.  W.  Frazier  and  Wniiam  Hunter,  both  of 
Tampa,  for  appellant  J.  T.  Watacn,  Jr.,  of 
Tampa,  for  appellee. 

PER  CURIAM.  Appeal  made  returnable  to 
March  1.  1916;  dlamlased  on  motion,  of  counsel 
for  appelant,  at  ooata  of  appdlant 


FINANCE  ft  GUARANTY  CO.  t.  AUUOK, 
BATES  ft  HUDNALL 

(Snpreme  Court  of  Florida.   June  Term.  1916.) 

Appeal  from  Circuit  Court  Hillsborougb 
County. 

William  Hunter,  of  Tampa,  and  Fnuder  ft 
Hllbnm,  tw  appdlant 

PER  CURIAM.  Appeal  diamiaaed  on  pnsdpe 
of  appellant 


FLORIDA  EAST  COAST  RT.  00.  T.  AL- 
BURT. 

(Supreme  Court  of  Florida.   Feb.  28,  1916.) 

Elrror  to  Circuit  Court,  Monroe  County. 

Armstead  Brown,  of  Jacksonville,  W.  Hnnt 
Harris,  of  Key  West  and  E.  Ely  and  A.  V.  S. 
Smith,  both  of  Jacksonville,  for  plaintiff  In  er- 
ror. J.  F.  Busto,  Ijoncelot  Lester,  and  H.  H. 
Taylor,  all  of  Key  West  for  defendant  in  error. 

PER  CURIAM.  Dismissed  mi  pnecipe  of 
counsel  for  plaintiflf  In  error. 
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HABDIB  «t  bL  T.  BOim 

(Supreme  Court  of  Florida.   June  Term,  1&16.) 

Error  to  Circuit  Oourt,  Dade  County. 

Sbntts,  SmiUi  ft  Bowen,  of  Miami,  for  plain - 
dffB  in  tarroT.  A.  J.  Rose,  of  Miami,  fur  defend- 
ant In  error. 

PBR  OURIAH.  Writ  of  error  dlamlBied.  ml 
motion  of  counsel  for  plalntUfi  in  error,  at  cost 
i)i  plaintiflli  in  wror. 


HARTMAN  t.  UANBBLBY. 

(Supreme  Orart  oi  Florida.  June  Tenn.  19160 

Appeal  frm  Obenit  Ooort,  BaeunbiA  Ooonty. 

WatifHi  ft  Paaeo,  of  Pmeaeola,  for  appelant 
Blount  ft  BlovQt  ft  Carter,  of  PeoMcola, 
appellee. 

PBB  ODBIAM.  Appeal  dlamlaeed,  on  moAvi 
«(  eoonart  for  appelant,  at  ooat  «i  aniMUce. 


HOWABD  et  aL  T.  SBBFTIELD. 
(Snprena  Oourt  <tf  Blwida.  Jnne  'Sena,  1910.) 
Appeal  from  Obenlt  Gourt,  Alachua  County. 
Fred  Oobbertj,  of  GainesvillA,  for  appellants. 

PUB  CURIAM.  Appeal  diBmleaed,  on  mo- 
tion of  couned  tor  appellant,  at  coat  ot  appel- 
lanta. 


I/EWI8  T.  aBBIDN. 

(Supreme  Oourt  ot  Florida.  June  Term,  1916^) 

Eknir  to  CSrenlt  Oonrt,  Late  Ooonty. 

Dlckenaon  ft  Dickeowm,  of  Tampa,  for  plain- 
tiff in  enw.  J.  B.  Gainei»  of  Imsuuk  for  de- 
ftadant  in  emnr. 

PBR  CURIAM.  Writ  of  error  diamiieed,  on 

motion  of  oonnael  for  defendant  in  error  at  coat 
«C  tfalntilf  In  error. 


LOUISVILLB  ft  N.  B.  00.  r.  ALLEN. 

<Sapreme  Oourt  of  Florida.  June  Tenn,  1916i) 

Error  to  Olrcuit  Court,  EecamMa  County. 

BUmnt  ft  Blount  ft  Carter,  of  Pensaotda,  for 
idaintUC  in  error.  John  P.  StiAaa  and  B.  P. 
BeoMb  botii  ot  Penaacola,  tot  ddtedant  in  er- 
rw. 

PER  CUBIAM.  Writ  of  error  dlsmieaed,  on 
miitlon  of  counsel  for  plaintiff  in  error,  at  oost 
«l  plaintiff  la  error. 


LOUISVILLE  ft  N.  R.  00.  T.  OLOPTON. 
<Biq>reme  Court  of  Blwlda.  Jane  Term,  191&) 
Error  to  Obenlt  Court,  BseamUa  Ooonty. 

Bloont  ft  Blount  ft  Carter,  of  Penaaoda,  for 

^alntiff  In  error.  John  P.  Stokea  and  B.  P. 
Reese,  both  of  P^isacola,  for  d^endant  in  rarw. 

PBB  OORIAM.  Writ  of  error  diamiseed,  on 
motion  of  counsel  for  plaintiff  is  error,  at  ooat 
of  piyitit**  in  errob 


LOUISYIIUI  ft  N.  &  00.  r.  OTIS. 

(Sn^ema  Court  of  Florida.  January  Term. 
1916.) 

Error  to  Circuit  Court,  Santa  Rosa  County. 

Blount  ft  Blount  ft  Certw,  of  Pcnsacola.  for 
plaintiff  In  ert^r.  Watsoo  ft  ^umo^  of  Pan- 
saoda,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismisiea,  on 
moti<ai  of  oounsd  tar  plaintiff  in  error,  at  ooat* 
of  plaintiff  in  error. 


McKHTNON  V.  LEWIS  et  aL 

(Supreme  Ooort  of  Ilortda.  June  Term,  1916.) 

Brot  to  drenlt  Ooort,  Ja^son  County. 

Jh  Lb  McKinnui,  of  plaintiff  in 

enwr* 

PER  CURIAM.  Writ  of  error  diamiseed,  by 
order  of  the  court,  at  cost  of  plidntifl  in  ortor. 
See,  also,  72  South.  870. 

MASON  et  aL  T.  DOTY. 

(Supreme  Court  of  Florida.  June  Term,  1916.) 

Error  to  Circuit  Coart,  Duval  County. 

Odom,  Crawford  ft  Butler,  at  JackscmTiU^  for 
plaintila  in  error.  Frank  I*  Dancy,  of  Jad- 
sonville,  for  defendant  in  errw. 

PER  CURIAM.  Writ  error  dismissed, 
upon  motion  of  counsd  for  defendant  in  error, 
at  ooat  of  pi»*ntiffg  in  error. 

MRBKEB  T.  MBEKBRt 
(Sivrema  Oonrt  of  Florida.  June  Tens,  1916^) 
Appeal  from  Olzcuit  Court.  Duval  Oounty. 
B.  B.  Moseley,  of  Jacksonville,  for  appellant. 

PEBOUBIAH.  Appeal  dismissed,  on  motiou 
of  counsd  tx  appellant,  at  oost  of  wvdlant. 


UOONBZHAM  t.  STFATB. 

(Supreme  Court  of  Florida.  January  TeruL 

1916L) 

Error  to  Olreult  Court,  Jadcson  Oounty. 
T.  T.  West,  Atty.  G«l,  for  the  Statei . 

PBB  CURIAM,  Writ  of  error  dbmlaKd.  on 
mottMi  of  Attorney  Genwal,  at  coata  of  JmA- 
mm  oounty. 

MOONEX  et  aL  v.  HARTELL  et  aL 
(Suprane  Oourt  ot  Florida.  June  Term,  1916.) 
Biror  to  Olrcalt  Ooort,  Walton  Oounty. 

PBB  OUBIAM.  Writ  of  error  dlsmiaMd,  m 
notiai  <tf  counsel  for  defendanta  la  error. 

NORWIOH  UNION  FIBB  INS.  SOa  v. 
OHANDLER. 

(Supreme  Court  of  Florida.  January  Term, 
1916.) 

Error  to  CAreoit  Oourt.  Alachua  County. 

Codrell  ft  Ooekren,  of  Jaekaonvllle^  for  plain- 
tiff in  error.  Thomas  W.  Fielding,  of  Oaines- 

ville,  for  defendant  in  error, 

PER  OUBIAM.  Writ  of  enrar  dlsaitesed,  on 
motion  of  eonnad  for  plaiatW  in  error,  at  oosta 
of  [daintlff  in  error. 
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PARISH  T.  STATE. 

(Supreme  Omirt  of  KloridB.  Juiw  Term,  191S.) 

Brror  to  Oircait  Court,  DutmI  Ooonty. 

Dewein  A  Triplett,  of  JackBOu^e,  ioi  plain- 
tiff in  error.  T.  V.  West,  Atty.  Gm^  for  tlie 
Stata, 

FEB  ODRIAM.  Writ  of  error  dlraiiMed,  on 
motion  of  conned  for  plaintiff  in  owrt  at  the 
coat  of  Duval  count?* 


PIXIjBTT  et  al.  t.  VIDAI* 
(Supreme  Court  of  Florida.  June  Term,  1916.) 
Appeal  from  Cirentt  Gonrt,  Aladioa  Oooutj. 
T.  B.  Eniis,  Jr.,  <A  GaineBville,  for  appeDee^ 

PER  CURIAM.  Appeal  dismissed,  on  mo* 
tlou  of  oouuel  for  ai^dlants.  at  cost  of  app^ 
lanta. 


PREVATT  et  al.  T.  MORGAN. 

(Supreme  Court  of  nwtda.  June  Tom,  1916^) 

Appeal  from  Oinndt  Oourt,  Bradfoid  Oonnty. 

T.  O.  Totefc,  of  Leesbnrs,  Cor  appdlanta.  A. 
T.  Leaf,  of  Starke^  for  appdlea. 

FEB  OUBIAM.  Appeal  dimdaaed,  on  ntoUon 
of  flimnad  for  wptitee,  at  cost  of  appdlanta. 


SATTBRTIEU)  et  al.  t.  BARNES. 
(Supreme  Court  of  Florida.  June  Term,  1916.) 

Error  to  Circuit  Court,  Duval  Conntf. 

Reynolds  A  Rogers,  of  Jacksonville,  for  plain- 
tifb  in  error.  John  0.  Cooper  &  Son,  ci  jack- 
•onvillek  for  deftndant  In  error. 

PER  OtTRIAM.  Writ  of  error  dlsmlned,  on 
motion  of  couosel  tor  plaintllEe  in  error,  at  cost 
o<  plaintift  in  error. 

8BEBA  T.  KUKOWSSZ  A  aL 

(Supreme  Court  of  Xlorida.    May  29,  ISM.} 

Appeal  from  CHreolt  Oowt,  St  Jduia  County. 

Akat.  St.  01aIr*Atwanu,  «t  Jackwrnville,  for 
appellant. 

P£<B  CURIAM.  Appeal  dismissed,  on  pre- 
cipe of  eoonasl  for  appeUant, 


SEYMOUR  T.  BRICEELL  et  aL 

(Supreme  Court  of  Blorida.   June  Term,  1916.) 

Appeal  from  Circuit  Court,  Dade  Coonty. 

A.  J.  Rose  and  Simon  Pierre  Robineau,  both 
oC  Miami,  for  appellant  Atkinson  &  Burdine, 
of  Miamd,  for  appellees. 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  counaal  for  awelleea  at  the  coat  of  ap- 
peUant 


SMITH  y.  STATE. 

(SniMreme  Ctoart  of  Florida.  June  Term,  1916.) 

Error  to  CBreult  Court,  Jackson  County. 

Mosaa  Qnyton.  (rf  Marianne,  for  plaintiff  in 
error.  T.  F,  West,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Writ  «t  error  dismissed,  on 
motlflD  of  counad  for  plaintifb  in  oRor,  at  the 
coat  of  JaAmm  county. 


SOirmEBN  Cd^NIZATION  00.  t. 
DERFLEB. 

(Snprutte  Court  et  Florida.  January  Term, 
19ia) 

Appeal  from  Circuit  Court,  Osceda  County. 

Crawford  &  Jarrdl.  of  Kissimmee,  for  appel- 
lant 

PER  CURIAM.  Appeal  dismissed,  on  mo- 
tion of  eoimsd  tor  appellant  at  costs  of  appel- 
lant 


SOUTHERN  EXPRESS  CO.  t.  STOTALU 

(Supreme  Gonrt  of  Florida.  Jnne  Term,  1916.) 

Error  to  Circuit  Court  Franklin  County. 

Myers  &  Myera,  of  Tallahassee,  for  plaintiff 
in  wror.  _ 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsd  for  plaintiff  in  error,  at  oost 
ot  plaintiff  in  error.  See,  also.  70  South.  9S9. 


SOUTHERN  mVBSTMENT  ft  AMUSE- 
MENT CO.  et  aL  v.  WILSON  et  aL 
(Supreme  Court  of  Florida.  June  Term,  1916.) 
Appeal  from  GSrcoit  Court  Duval  Connty. 

George  C.  Beddl  and  3.  N.  Morria»  both  of 
Jacksonville,  for  appellants. 

PER  OOBIAM.  ,Appda  dlamieeed,  on  no* 
tfcoi  of  oounsd  for  appdlanta,  at  cost  of  appd- 
lanta. 

STATE  ex  reL  BURR  et  aL,  Railroad  Com'rs, 

T.  FLORIDA  EAST  COAST  RT.  Ca 

In  re  AGENCY  AT  OJTS. 

(Supreme  Court  of  Florida.  January  Term, 
1816.) 

D.  C.  McMuUm,  of  Tallahassee,  for  rdatora. 
Alex.  St  Clair-Abrams,  of  JadEsonvill^  put  re- 
vondent 

FEB  CURIAM.  Oause  dismissed,  on  motion 
of  eounnl  for  rdatora,  at  corts  ot  rdators. 

STATE  ex  rd.  BURR  et  aL,  Railroad  Com'rs. 
T.  FU>RtDA  EAST  COAST  RY.  00. 
In  re  AGENCY  AT  LARKINS. 

(Snprane  Court  ni  Florida.  January  Term, 

1916.) 

D.  0.  McMullen,  of  Tallahassee,  for  relators. 
Alex.  St  dalr-Abrams,  of  Jacksonville  for  re- 
spondent 

PER  CURIAM.  Cause  dlamlesed,  upon  mo- 
tion of  counsel  for  relators,  the  order  of  the 
railroad  conunisaionm  havinf  been  complied 
witih,  at  costs  of  relators, 

STATE  ex  rd.  BtTBB  M  aL,  BaHroad  C<Hn'rB. 
T.  FZjOBIDA  bast  coast  BY.  CO. 
In  re  AGENCY  AT  MIMS. 

(Supreme  Coort  of  Florida.  January  Term, 
1916.) 

D.  C.  McMuUen*  of  Tallahassee,  tor  rdatots. 
Alex.  St  COaii^Abiams^  of  Jacksonville  for  re- 
qmident 

I^R  CURIAM.  Cause  dismisBed,  upon  mo- 
tt«i  ot  counsd  for  rdators.  the  order  of  the 
railroad  ennmissionera  banng  been  complied 
with,  at  costs  of  rdatODL 
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(Fla. 


erCATD  ME  nL  OATTS  r.  IfABON  «t  aL 

(Snpreme  Oonrt  of  Xlorida.  Jniu  Teno, 

W.  W.  Floonioy.  of  De  Viuiiak  Spiign,  for 
relator.  D.  Bf.  Baie,  of  MiUtown,  and  Thomas 
W.  EleldinK,'  of  Gainesrllle,  tot  reqmndeota. 

PER  CURIAM.  Altemativa  writ  aiamissed, 
on  motion  of  counsel  for  r^tor,  at  coat  of  re- 
lator.  See,  also,  TS  SonflL  S87. 

STATE  ex  ret  RAILROAD  OO&TRS  T. 
FLORIDA  EAST  COAST  BY.  CO. 
(Sapreme  Court  of  Florida.   June  Term,  1M6.) 

D.  O.  McMuUen,  of  TaU&hasaee,  for  relators. 
Vf.  A,  Blount,  of  PenBacola,  for  respondent. 

PER  CURIAM.  Alternative  writ  of  manda- 
mus dismissed,  on  motion  of  counsel  for  rela- 
tors, at  coat  of  relators. 

TOEES  V.  STATE. 

(Supreme  Court  of  Florida.  Jannar?  Term, 
1916.) 

Brror  to  Circuit  Court,  Dnral  County. 
X,  F.  West,  Attr.  Gen.,  for  the  Stat& 

FEB  CUBIAM.  Writ  of  error  dtanlssed,  on 
motion  of  Attomer  Gomal,  at  costa  of  Duval 
county. 

WAIUTEUj  ZjUMBEB  a  VENEEB  00.  T. 
HILIfc 

(Supreme  Court  of  Florida.   June  Term,  1016.) 

Error  to  CSrcuit  Court,  Hillsborough  County. 

H.  O,  Gordon  and  Victor  H.  Knight,  both  of 
Tampa,  for  plaintiff  in  error.  Mabr;  &  Cari- 
t»n,  of  Tampa,  and  J.  E.  Oassela,  of  Plant  City, 
for  defendant  in  error. 

PER  CUBIAM.  Writ  of  error  dismissed,  mi 
motion  of  connsel  tor  d^endant  in  error,  at 
coat  of  plaintiff  la  error. 


WARRINGTON  et  nx      BUFF  <two  eases). 

(Snprane  Oonrt  of  Florida.  January  Term. 
1016.) 

Appeals  from  Circuit  Court,  Duval  Coonty. 

Carl  Nohlfi,  of  Jaekaonvllle,  for  appdlants. 
Maynard  Barney,  of  Jacksonville,  for  appellee. 


PEB  CUBIAM.  Appeals  dismissed,  on  mo- 
tion of  connsel  for  ai^ellanta.  at  eoata  of  appel- 
lanta. 


WARRINGTON  et  aL  T.  RUFF  (two  cases). 

(Supreme  Court  of  Florida.   June  Term.  1916.) 

Appeal  from  Circuit  Court,  Dural  County. 

Carl  Noble,  of  Jacks(mville,  for  appellants. 
Maynard  Ramsey,  of  Jacksonville,  for  appellee. 

PER  CURIAM.  Appeals  dismissed,  on  mo- 
tion of  counsel  for  appellee,  at  cost  oi  appellantiL 


WAXKINS  T.  ZEWADSKL 
(Supreme  Court  of  Florida.  June  Term,  Iftift) 

Error  to  Circuit  Court,  Marlon  County. 

Anderson  &  Anderson,  of  Ocala,  tor  plaintiff 
in  error.  W.  K.  ZawadsU,  of  Ocala,  tot  de- 
fendant in  error. 

PER  CURIAM.  Writ  of  error  dismissed,  on 
motion  of  counsel  for  defendant  la  wm,  at 
coat  of  plaintiff  in  oror. 


TON  et  at  V.  McCLEMiAN. 

(Supreme  Court  of  Florida.   January  Term, 
1916.) 

Appeal  from  Circuit  Court.  Calhoun  County. 

Will  H.  Price,  of  Harinnna.  for  appellants. 
Paul  Carter  and  John  H.  Carter,  both  of  S£ari< 
anna,  for  appdle& 

PEB  OUBIAM.  An>eal  dismissed,  <m  moOaa 
of  counsel  for  appellee,  at  coata  of  appellants. 


YOUNG      BOOTH  et  aL 


(Sopmne  Court  of  Florida. 

1918.) 


January  Tern, 


Appeal  from  Ohrcolt  Court,  l?o3k  County. 
Btvers  ft  Spencer,  of  Lakeland,  for  appdlesiL 

PRB  CURIAM.  Aroeal  diamlased.  cm  moden 
of  couna^  for  appelleea,  at  ooata  of  ivpoUant 
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(tu  Miss.  844) 
SMITHSON  T. 


SMITHSON.   CNo.  18805.) 


(Snpmnt  Court  of  Miasisaippt,  Division  B. 
ApTfl  2,  1917.) 

L  DivoacB  «^287  —  Aumoht  —  Teicfobast 

AUUONT. 

In  a  huaband'B  salt  for  a  divorce  ther«  was 
B  decree  in  liia  favor,  bat  the  defendant  wife 
was  awarded  aUmony.  On  her  direct  appeal  the 
decree  of  divorce  was  reversed,  and  on  the  hus- 
band's cross-appeal  the  decree  ee  to  alimony  was 
reversed  aod  remanded.  The  decree  of  the  trial 
court  required  the  husband  to  pay  the  wife  $65 
per  month  temporary  alimony  for  her  support 
and  maintenance,  it  appearing  that  the  husband 
voluntarily  paid  that  amoont  to  bis  wife.  ITeU, 
that  OS  the  reversal  of  the  decree  for  alimony 
left  the  wife  without  any  provision  for  her  sup- 
port end  mainteuEince  pending  determination  of 
the  court  below,  the  decree  on  appeal  should 
he  modified  so  as  to  continue  in  force  the  provi- 
sion for  payment  of  alimony  until  action  by  the 
trial  court 

nSd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  i  771.] 

2.  DiTOBCK  «sb288  — Axjicoirr— PATUxirr  or 

COBTB. 

In  such  caae,  aa  action  by  the  trial  court 
conld  not  be  had  mMl  laanance  of  tbe  mandate 
and  it  was  to  the  wife's  interest  that  the  natter 
should  be  promptly  disposed  of.  it  is  proper  that 
the  decree  on  appeal  ifiould  require  prompt  pay- 
ment of  costs. 

[Ed.  Note.— For  other  cases,  see  IMvoroub 
Cent  Dig.  S  772.] 

Appeal  from  Chancery  Conrt,  Hinds  CoaiH 
ty;  O.  B.  Taylor,  Chancellor. 

On  motion  for  allowance  of  t^porary  all- 
mony  and  on  suggestion  of  error.  Suggestion 
of  error  overmled,  bat  jadgmrat  modified. 
For  former  opinion,  see  74  South.  149. 

ti.  Brame,  of  Jackson,  for  appellant  O.  G. 
I^yell  and  Mayes.  Wells,  May  &  Sanders,  all 
of  Ja^son,  for  appellee. 

STEVENS,  X  Connsel  for  appellant  bas 
presented  a  motion  for  the  allowance  of 
tcmiwrary  alimony  for  herself  and  her  son. 
In  which  it  is  represented  that: 

"The  court  having  reversed  the  decree  of  the 
court  below  and  having  directed  the  cause  to  be 
remanded  for  proceedings  in  the  court  below  as 
to  alimony  and  support,  now  comes  the  appel- 
land,  Meta  M.  Smithson,  and  shows  that  Bhe 
is  left  without  any  decree  for  alimony  or  sup- 
port or  any  provision  in  reference  to  the  sup- 
port of  her  child,  Claude  Taylor  Smithson." 

[1]  The  prayer  of  the  motion  Is  that  an 
order  be  entered  by  this  court,  directing  ap- 
pellee forthwith  to  pay  the  appeal  costs,  in 
order  that  the  mandate  may  be  promptly  is- 
sued remanding  the  cause  for  further  pro- 
ceedings in  the  court  below,  and  that.  In  the 
meantime,  the  conrt  will  provide  ai^Uant 
with  temporary  alimony  for  herself  and  child 
until  the  chancellor  can,  upon  rehearing, 
award  alimony  under  the  changed  conditions 
brought  about  by  the  reversal  of  this  case. 
That  paragraph  of  the  final  decree  appealed 
from,  wbicb  fixes  the  monthly  allowance  to 
be  paid  to  Mrs.  Smithson,  Is  as  follows: 

"The  compUlnant  having  paid  defendant  165 
per  month  for  her  support  and  maintenance,  he 


will  hereafter  and  from  tills  date  pay  ber  per^ 
manent  alimony  for  her  support  and  mainte- 
nance a  libe  sum  each  and  every  month  while  she 
is  unmarried." 

Counsel  for  appellee.  In  defending  the  mo- 
tion here  made,  contend  that  Dr.  Smithscm 
has  surrendered  his  official  iwsttlon  as  super- 
intendent of  the  Insane  Hospital,  and  con- 
sequently that  there  has  been  a  material  re- 
duction in  his  earning  capacity  for  the  pres- 
ent and  until  be  again  estaUisbes  a  general 
medical  practice,  and  for  this  reason  requests 
the  court  to  allow  testimony  to  be  taken  in 
tbis  court  with  the  view  of  determining  wtaat 
would  be  a  reascmable  allowance^  It  appears 
from  the  final  decree  Itself  that  Dr.  Sroitbaon 
was  voluntarily  paying  his  wife  96K  per 
month  at  the  time  the  chancellor  fixed  the 
amount  of  permanent  alimony,  and  the  decree 
of  the  cbancalloF  fixing  p^nnanent  alimony 
striates  that  aKteUant  iB  to  coottnne  to 
pay  eadi  month  the  same  amount  whlcdi  he 
had  been  voInntarUy  paying,  to  wit.  960.  It, 
tbwefore,  any  allowance  whatever  is  to  be 
made  by  this  court  we  think  we  are  entirely 
warranted  In  directing  that  paragraph  2  of 
the  final  ■  decree  appealed  from,  fixing  the 
mnUldy  allowance  for  support  and  malnte- 
nance  of  Mn.  Bmltbaon,  shall  not  be  disturb- 
ed, and  that  that  portion  of  the  decree  should 
not  be  revised  or  altered  until  the  Chancellor 
says  otherwise.  The  final  decree  of  the  <±an- 
cdlor  waa  rendered  July  22,  lOlS,  and  the  di- 
rectlons  of  that  decree  as  to  allowance  seems 
to  have  been  complied  with  until  this  court 
reversed  the  decree  of  dlTorc&  It  Is  true 
that  the  reversal  of  the  case  changes  the 
status  of  the  parties  and  now  brings  a  condi- 
tion which  the  chancellor  did  not  contem- 
plate when  he  fixed  the  amount  at  siUmony. 
The  chancellor  awarded  alimony  on  the  the- 
ory that  the  parties  thereafter  would  be 
strangers  one  to  the  other,  and  not  husband 
and  wife.  The  reversal  of  the  case  now  fixes 
the  status  of  the  parties  as  that  of  man  and 
wife ;  and,  under  sndi  circumstances,  the  de> 
cree  of  the  chancellor,  awarding  Mrs.  Sndth- 
son  the  h(»ne  place  and  in  providing  life  in- 
surance, would  become  ImpractlcaL  Upon 
rehearing,  the  chancellor  will  likely  alter  hia 
decree  In  aevwal  particulars. 

The  fact  that  Dr.  Smithson  Tolnntarlly 
allowed  his  wife  $05  per  month  for  her  in- 
dividual support  together  with  the  finding 
of  the  chancellor  that  this  Is  a  reasonable 
monthly  allowance,  is  sufficient  to  Justify  an 
order  by  us  that  the  payment  of  this  amount 
be  continued  until  changed  by  the  trial  court 

There  is  a  suggestion  of  error  in  the  case, 
and  the  consideratira  of  the  motion  suggests 
the  propriety  of  altering  the  Judgment  here- 
tofore entered  In  this  case  by  this  court,  to 
the  extent  of  ordering  that  appellant  con- 
tinue to  pay  the  monthly  allowance,  as  direct- 
ed In  paragraph  2  of  the  final  decree  render- 
ed Iff  the  dtiancellor,  until  an  order  of  the 
dtancery  court  of  Hinds  county  Is  rendered, 


taBVor  oUtcr  easM  see  sane  topto  aad  KBV-NUMBBR  la  oU  Xar 
74SO^-8» 


6i0 


74  SOlJTHSiBN  REPORl-ER 


modlfyiug  or  chaDgln;  thle  portion  of  the 
decree,  and  also  of  directing  that  that  part 
of  the  final  decree  appealed  from,  awarding 
Mrs.  9mltbson  the  cnstody  of  her  son,  and 
dtrectlhg  that  Dr.  Smlthson  shall  pay  for 
his  support  and  education,  shall  be  affirmed, 
and  shall  In  no  wise  be  disturbed  by  the  de- 
cree of  reTersal  herein  rendered. 

[2]  We  also  tUnk  that  appellant  1b  rttally 
interested  in  having  appellee  promptly  to  pay 
the  a];^)eal  costs,  to  the  end  that  there  may 
be  a  prompt  Issuance  of  the  mandate.  The 
learned  trial  court  will  not  take  cognizance 
of  this  case  again  until  the  mandate  readies 
the  clerk  of  the  court  below.  In  the  mean- 
time, she  continues  to  be  the  wife,  and  la  en- 
titled to  a  prompt  adjndicati<m  of  her  rights 
as  to  support  and  a  prompt  rehearing  by  the 
trial  court.  Her  tight  to  a  prompt  payment 
of  the  appeal  costs  is  Identical  with  her  right 
to  alimony.  We  think  this  court  has  jurls- 
dlctlm  to  order  the  prompt  payment  of  the 
appeal  costs,  as  a  part  of  the  order  safe- 
guarding app^nt  In  hvs  alimony  rights. 
The  appeal  costs  have  been  Incurred  by  Mrs. 
Smlthson  In  prosecuting  this  appeal,  and  if 
she  is  required  to  advance  the  ai^teal  costs 
in  order,  under  the  rules  of  thtf  court,  to 
obtain  the  mandate  and  a  nmand  of  this 
case,  then  she  will  be  reqnixed  In  so  doing 
probably  to  appropriate  her  indlTldnal  mon* 
eys  needed  for  her  temporary  aappoit  and 
maintenance. 

On  the  suggestion  of  «Tor  proper,  the 
conrt  has  nothing  further  to  add  to  the  opln- 
Ion  heretofore  written. 

It  Is  our  opinion,  and  we  so  direct,  that 
paragraphs  2,  9,  and  7  of  the  final  decree 
rendered  1^  tiie  dianc^or  shall  Iw  afllrmed, 
and  the  directions  contained  therein  shall  be 
complied  with  by  Dr.  Smltttson  now,  as  here- 
tofore, without  prejudice,  however,  to  the 
right  of  the  chancellor  to  change  or  modify 
the  allowance,  either  to  Mrs.  Smlthson  or  her 
child,  upon  rehearing  of  the  whole  case  In 
the  light  of  the  Tlews  expressed  tfy  this. court 

SuKestlon  fMC  error  overruled,  but  Judg- 
ment heretofore  entered  will  be  modified  as 
indicated. 


(113  MIra.  W) 

THOBN  &  BfAOZNNIS  et  sL  T.  WAUAOE. 
(No.  19028.) 

(Sapreme  Court  of  Mississippi,  Di vision  B. 
AprU  2,  1917.) 

1.  Oauino  «=337— BuBxzzLEa  Patfne— Bs- 

GOVEBT  BT  BaKK. 

A  bank  has  no  statutory  right  to  recover 
losses  Bustaioed  by  its  cashier  in  gambling  on 
futures  with  embezzled  funds  from  the  cashier's 
brokers. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Oent. 
Dig.  !  74.] 

2.  GAMiNa  ^=»48(1)— Recovebt  of  Funds 
Lost— Stjiticiehct  op  Petitiow. 

AUegaticms  la  petition  by  bank's  receiver 
that  defenduat  brokers  received  embezsled  funds 
fircm  bank's  cashier  for  future  gamtding,  with 


utmost  bad  faith  and  reason  to  know  his  limited 
financial  resources,  held  not  to  state  a  cause  ot 

action; 

[Ed.  Note.— For  other  cases,  see  Oamhig,  Oent. 
Dig.  s  se.] 

Appeal  from  Chancery  Court,  Wilkinson 
County;  B.  W.  Cutrer,  Chancellor. 

Suit  by  D.  H.  Wallace,  receiver,  against 
Thorn  &  Maglnnis  and  othera  From  a  de- 
cree overruling  a  demurrer  to  the  bUl,  de- 
fendants appeal.  Reversed  and  remanded. 

Mayes,  Wells,  May  ft  Sanders,  of  Jackscmr 
for  appellants.  Ackland  H.  JtHies,  of  Wood- 
vllle,  and  J.  McG.  Martin,  ct  Port  GUMUr 
for  appellee 

STSVENS,  J.  Appellants  were  made  de- 
fendants to  a  bill  exhibited  by  appellee  as- 
recelver  of  the  Citizens'  Bank  <tf  Wilkinson 
County,  the  estate  of  which  Is  being  adminis- 
tered by  the  chancery  court  They  prosecute 
thisf  appeal  from  a  decree  ovemfling  their 
demurrer  to  the  bilL  The  bill  of  complaint 
charges  that  Thorn  &  Maglnnis  Is  a  partner- 
ship composed  of  O.  D.  Thorn  and  W.  T. 
Maglnnis,  nonreaideirts  of  the  state  of  Mis- 
sissippi, domiciled  la  the  city  of  New  Or- 
leans and  there  engaged  in  the  general  busi- 
ness of  buying  and  selling  cotton  futures; 
that  tba  de^dant  S.  BlumodiiaU  Is  a  zesi- 
d«it  citizen  of  Wilkinson  county  and  1>  the 
agent  or  onidoyft  c£  said  partnership,  and 
as  fuch  accepts  orders  or  contracts  for  fu- 
tures and  represents  goiraally  the  Intoeats 
of  Thorn  and  Maglnnis  In  said,  county  of 
WUUnscKL  The  compUalnant  chai^  tibat 
one  G.  O.  MacLeod,  durli^;  the  years  1910. 
1911,  and  1912,  was  the  cashiM  of  flie  said 
Citizens*  Bank,  and  while  sucb  cashier  un- 
lawfully abstracted  t^e  funds  of  the  hank 
to  the  amount  of  $6,000,  and  Invested  the 
money  so  abstracted  In  ootbm  fntnies;  that 
the  indlTldnal  manbens  of  said  cotton  Inroker- 
age  Ann,  as  well  as  thdr  agmt  Blumenthall, 
induced  and  permitted  MacLeod  to  qieculate 
at  cotton  futures,  and  received  ttom,  Mac- 
Leod the  mon^  unlawfully  abstracted  from 
the  funds  of  the  bank ;  that  this  money  was 
received  In  the  buying  and  selUng  of  futures ; 
that  it  was  received  with  knowledge  that 
MacLeod,  the  cashier,  was  a  man  without 
visible  property,  of  limited  means,  and  de- 
pendKit  upon  his  salary  for  a  livelihood. 
Hie  bill  furth^  charges  that  the  said  sum  of 
^,500  was  received  In  various  amounts  and 
at  various  times,  shown  by  a  schedule  to  be 
filed  later  as  an  exhibit  to  the  blU.  The 
schedule  referred  to  does  not  appear  In  the 
record  of  the  appeal.  Tbe  strongest  allega- 
tion In  the  bill  as  to  the  knowledge  which 
the  defendants  had  of  the  cashier's  pecula- 
tions Is  as  follows: 

"That  the  said  sum  of  $6,500  was  paid  to  and 
received  by  said  defendants  tbroogh  the  felony 
of  the  said  Maolieod  after  they  had  ever^  rea- 
son to  know  and  be  . informed  of  his  mabiuty  to 
pay  said  sums  of  hia  own  means  and  money,  and 


49For  gtlier  oaws  ■••  laua  topic  'anA  KBT-NUUBBR  In  aU  Ke]r-MuiDl>^^^l^|^i^^|^^^^i^  ^ 


BOTUE  T.  SMITH 


was  actaalljr  received  bj  the  said  Thom  &  Ma- 

S'DDis  and  the  memben)  thereof  with  the  utmost 
id  faith." 

One  D.  W.  Hofl  is  made  a  party  defendant 
on  the  theory  that  he  waa  a  customer  of  the 
said  partnership  of  l^orn  ft  Maglnnls,  and 
that  he  Is  Indebted  to  the  said  firm  on  ac- 
coimt  of  his  dealings  in  futures.  Lu  H.  Din- 
kins  and  Mrs.  E.  J.  BlumentbaU.  were  made 
parties  defendant,  on  the  theory  tliat  they 
^ho]d  tbe  legal  title  to  certain  real  estate  In 
said  county  as  trustees  of  Thorn  and  Magln- 
nls and  their  agent  BlumenthaU.  The  prayer 
of  the  bill  is  for  a  decree  against  Thorn  & 
Maglnnls  and  their  agent,  S.  BlumentbaU, 
for  the  total  amount  ot  moneys  received  by 
them  from  G.  O.  (MacLeod,  and  for  an  at- 
tachment in  dutnoery,  to  be  levied  upon  their 
mid  real  estate  in  Miaslasipi^  A  general 
demnrrer  was  filed  by  all  of  Uw  defendants, 
and  also  the  separate  demurrer  of  Tbam 
and  Uaginms  and  D.  W.  Huff. 

El,  t)  While  it  li  true  tbat  tbe  lecelTer 
succeeds  to  tbm  right  and  title  of  tlie  Git- 
liens'  Bank,  no  statute  of  our  state  gives  to 
the  bank  the  right  to  me  for  and  recover 
losses  snstalned  \ij  Its  cashier,  MacLeod,  in 
gambling  on  "fntnres."  Ndther  MacLeod 
nor  the  members  of  his  family  are  parties  to 
this  liUgatlMi.  In  fact.  It  Is  frankly  conced- 
ed by  counsel  for  appellee  that  this  bill  can- 
not be  maintained  upon  the  theory  tbat  the 
bank  has  a  right  to  recover  any  money  lost 
In  gambling  and  in  the  buying  of  futures.  It 
Is  wmtended,  however,  that  the  receiver  has 
tbe  right  to  recover  moneys  unlawfully  em- 
bezzled or  abstracted  by  the  caabler  and  re- 
ceived by  Thorn  ft  Maglnnls  with  knowledge 
tbat  the  moneys  were  stolen.  The  only  ques- 
tion now  before  us  is  a  question  of  pleading. 
Does'  the  bill  of  complaint  state  a  cause  of 
action?  We  think  not.  ^e  bill  does  not 
charge  that  either  Thorn  ft  Maglnnls  or  their 
agent,  Blumenthall,  bad  actual  knowledge 
that  any  of  the  moneys  received  by  them 
from  MacT^eod  was  the  money  of  the  Citi- 
zens* Bank,  or  that  it  bad  been  stolen  from 
the  bank.  The  bill  does  charge  that  the  de- 
fendants bad  every  reason  to  believe  that 
MacLeod  was  unable  to  repay  tbe  said  sums 
of  money  out  of  his  own  moneys,  and  It  does 
charge  that  the  money  was  "received  with 
the  utmost  bad  faith.**  The  bill  does  not 
state  definitely  and  with  precision  that  the 
defendants  had  actual  knowladse  of  Mac- 
Leod's feUmy,  and  averments  of  this  dhar- 
acter,  In  our  lndgm«it»  are  necessary  before 
tbe  complainant  has  presotted  a  good  bill. 
It  la  to  be  noted  tbat  the  complainant  does 
not  particularise  as  to  the  dates  or  dieam- 
stances  under  which  the  moneys  were  re- 
ceived. It  does  .not  show  whether  MacLeod 
paid  these  mtmeys  directly  to  Blumenthall 
or  transndtted  them  to  Thom  &  Ma^nls 
Bt  New  Orleans.  It  does  not  tiaxeo  wbetti- , 


er  the  moneys  were  paid  in  legdl  tender,  by 
cashier's  checks,  or  by  exchange.  It  does 
not  present  a  case  where  the  cashier  has  un- 
dertaken to  pay  bis  individual  debts  with 
the  bank's  paper,  or  In  such  way  aa  to  dis- 
close upon  Its  ftice  the  bank's  ownerships 
It  does  not  even  charge  that  the  defendants 
had  actual  knowledge  that  any  of  the  mon- 
eys were  stolen.  We  do  not  consider  it  oar 
duty  to  point  out  or  decide  just  what  aver- 
ments will  be  necessary.  All  we  need  to  de- 
cide now  Is  that  the  complainant  has  not 
presented  a  good  bill.  Ootala  it  Is  that  no 
right  to  recover  is  shown  nnless  tbe  blU  ex- 
pressly dkargae  that  the  mooey  iras  reoelTed 
with  knowledge  that  it  was  sttdoi. 

The  fact  that  the  defendants  are  gmeral 
dealers  In  cotton  futures  Is  a  mere  Inddoit, 
and  can  have  little  direct  bearing  upon  this 
case.  This  fact  may  be  a  drcomstance  tend- 
ing to  prove  bad  faith  on  tbe  part  of  Mac- 
Leod as  well  as  the  defendants  themselves. 
But  tbe  UU  of  complaint  sbooUl  not  be  bot- 
tomed upon  mere  suspicion  or  drcum stances 
that  would  create  a  suspicion.  Then  should 
be  clear  and  positive  averments  of  knowl- 
edge and  bad  taith;  notice  by  implication 
Is  not  sufficient.  Money  passes  by  delivery, 
and  any  cme  trading  with  MacLeod  had  the 
right  to  accept  Ms  money  without  an  in- 
quiry as  to  whether  it  was  borrowed  or 
stolen.  A  fair  discussion  of  this  exact  ques- 
tion wilt  be  found  In  First  National  Bank  v. 
Glbert,  123  La.  845,  49  South.  598,  25  L.  R. 
A  (N.  S.)  631,  131  Am.  St.  Rep.  382,  and  es- 
pecially the  case  note  In  L.  R.  A 

The  decree  of  the  learned  diancellor  will 
be  reversed,  the  general  demurrer  sustained, 
and  the  cause  remanded,  with  leave  to  ap- 
pellee to  amend  generally  the  bill  of  com- 
plaint within  30  days  after  receipt  of  man- 
date by  file  clexk  of  the  court  b«low. 


(US  MIn.  7X1) 

HOYLB  et  aL  V.  SMITH  et  aL   (No.  18979.) 
(Supr^ne  Court  of  Missiasippt,  Division  B. 
April  2,  1917.) 

1.  EZKOTTTOBS  AND  ADUIRISTBATOIIS  «:»206(1) 

—<jLAnu  Against  BsTAis-OoKisAcr. 
To  authorise  the  allowanoe  «C  doims  against 
an  estate  for  personal  services,  there  must  be 
a  contract,  express  or  implied. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  S  t82.] 

2.  ExsotrroBS  and  AoiUNisTnATOBS  «=»221(S) 
— Clahi  roE  Ssbvicbs— BhrxDBNos. 

On  claim  for  services  rendered  decedent  for 
nurring  and  care  for  several  years,  claimant  and 
decedent  being  sisters,  evidence  held  not  to  es 
tablish  a  contract  oiforceable  against  the  es- 
tate 

[Bd.  Note.— For  other  cases,  see  Executors  and 
Admlni8trat(»%  Cent  Dig.  H  903^,  1874, 1876.] 

Appeal  from  Chancery  Court,  Itawamba 
Oounty ;  T.  L.  Lamb,  Chanc^or. 

In  Uie  matter  of  tbe  allowance  of  certain 
claims  probated  by  fiCrs.  Elmlnah  Smith 
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against  tbe  estate  of  her  deceaeed  sister. 
From  a  decree  awarding  partial  relief,  H. 
B.  H<vle  and  others  appeal,  and  Mrs.  Smith 
prosecutes  a  cross-appeal.  Rerersed  and  re- 
manded. 

W.  D.  &  J.  R.  Anderson,  of  Tupelo,  for  ap- 
pellBUts.  W.  H.  Clifton,  of  Aberdeen,  for 
appellee. 

STBVENS.  X  Appdlants  moBecnte  this 
appeal  from  a  decree  allowing  a  portion  of 
cntaln  claims  probated  by  Mrs.  Elmlnah 
Smitli  against  tbe  estate  ot  her  deceased 
sister,  Miss  M.  B.  HoyI&  In  tbe  course  of 
the  administratiw  of  tbe  Hoyle  estate.  Mrs. 
Smith  probated  one  claim  for  $980.  |900  of 
which  was  for  nuisinff,  care,  and  attention 
given  the  decedent  during  the  last  three 
years  d  her  life,  and  $80  was  toe  burial  ex- 
penses. There  was  another  accoant  probated 
for  flOO.  r^iresented  to  be  tbe  amoont  which 
the  deoedoit  was  dne  W.  O.  Orr.  on  a  joint 
oUigation  of  Mrs.  Smith  and  her  sister,  the 
decedent  A^cOlee  Mrs.  Smith  also  dalnm 
allowance  for  certain  taxes  paid  on  the 
Joint  property  of  Mrs.  Smith  and  tbe  deo»> 
dent,  but  nether  of  the  probated  accounts 
^Ksented  any  Item  for  taxes.  It  spears 
mat  there  was  first  a  partition  suit  seeing 
to  bare  sold  A>r  division  of  proceeds  about 
66  acres  ot  land  owned  by  Mrs.  Smith  and 
the  decedent  as  tenants  In  common.  Tbe 
one-batf  undivided  interest  ci  tlie  decedent 
in  these  lands  descraided  to  MrsL  Smith,  an- 
other sister,  Mrs.  Johnson*  and  a  number 
of  nephews  and  nieces.  A  contest  over  the 
partition  of  this  land  reflects  anothw  branch 
ot  litigation  recently  dl^caed  ot  by  this 
court.  The  two  (daims  as  probated  are  as 
follows: 

"Miss  M.  Hoyle,  decMsed,  Id  aceonnt  with 
Mrs.  Elmlnah  Smith :  Oct.  7th,  1906,  for  serv- 
ices rendered  to  deceased  in  the  way  of  caring 
for  an  invalid,  indndiDZ  the  duties  and  attention 
of  nnrae  caring  for  and  snpporting  her,  procur- 
ing and  preparing  and  servinfi;  food  to  her.  pro- 
caring  and  preparing  for  use  clothing,  beginning 
Oct  7th,  1908,  for  8  yra.  or  36  months  at  $25.00 
per  month,  $900.00.  October  8th  for  burial  ex- 
penses, $30.00.  TbtuL  $080.00." 

"Estate  of  M.  B.  Hoyle,  in  account  with  El- 
minah  Smith  to  amount  paid  W.  Q.  Orr  on 
deed  of  trust  to  relieve  decedent's  Interest  in 
land  from  deed  of  trust  so  far  as  W.  O.  Orr's 
claim  or  liea  on  land  relate  to  whose  right 
Elminah  Smith  should  be  subrogated,  $100.(W." 

The  testimony  offered  oo  behalf  of  the 
claimant,  briefly  stated,  shows  that,  for  a 
number  of  years  prior  to  ber  death,  Miss 
Hoyle  was  a  confirmed  Invalid;  that  for 
many  years  the  decedent  lived  with  her  sla- 
ter Mrs.  Smith,  and  during  the  lifetime  of 
Mrs.  Smith's  husband ;  that  the  husband  at 
Mrs.  Smith  died  a  year  or  two  before  the 
death  of  Miss  Hc^le;  that  each  of  the  two 
sisters  were  near  70  years  of  age  and  owned 
Jointly  a  ftirm  at  some  60  or  63  acres ;  that 
for  several  years  they  lived  in  tbe  town  of 
Fnlton  and  there  took  boarders  in  their 
home,  but.  this  venture  not  being  successful, 
tbe>y  moved  to  the  farm,  where  they  lived 


during  the  three  years  next  preceding  tbe 
death  of  Miss  Hoyle;  that  Mrs.  Smith  bad 
no  children;  that  the  two  sisters  occivied 
the  farm  premises  and  got  their  meager  sujh 
port  therefrom;  that  Mrs.  Smith  attended  to 
the  joint  business,  made  tbe  purchases,  and 
collected  the  rents ;  and  that  she  personally 
nursed  and  cared  for  her  Invalid  sister  for 
many  years.  The  evidence  further  shows 
that  the  two  borrowed  from  W.  G.  Orr  origi- 
nally the  sum  of  $116  and  executed  a  deed 
of  trust  upon  their  farm  to  secure  the  same. 

The  testimony  shows  that  there  was  no 
express  contract  whereby  the  deoedoit  ever 
agreed  to  pay,  or  ever  In  her  lifetime  paid, 
her  sister  anything  for  nursing  or  support. 
The  only  evidraice  from  whl<^  a  ctmtract 
could  be  Implied  is  the  evidence  of  aae  or  two 
witnesses  who  testify  to  certain  statements 
made  by  Miss  Hoyle  in  her  lifetime  to  the 
effect  that  she  appreciated  the  attention 
wbldi  her  sister  had  given  ber  and  expected 
at  her  deatb  Mrs.  Smith  would  have  what- 
ever property  the  decedent  left.  There  was 
no  ^n>rt,  howev^,  to  eneate  a  deed  or  wlU. 
and  the  undivided  Interest  of  Miss  Hoyle 
In  the  real  estate  mentioned  descended  to  ber 
heirs  in  accordance  wltli  tbe  law  of  descent 
and  distribution.  The  Chancellor  allowed  the 
sum  of  $266.12,  "being  tbe  fuU  amount  al< 
lowed  by  the  coait  of  aU  aceoonts  and  dalms 
filed  by  said  Mrs.  Smith  against  tiie  estate  of 
Miss  M.  B.  Hoyle^  deceased,  the  remainder  of 
said  accoant  being  disallowed  by  tbe  court" 
It  Is  Inqmssible  to  determine  from  tbe  Ian- 
'guage  of  the  decree  Just  liow  the  Chancellor 
arrived  at  the  amount  allowed.  Appellants 
ctiallenge  the  pn^riety  of  any  allowance 
whatevOT  for  taking  care  of  tbs  decedent, 
while  appellee,  Mrs.  SmlQi.  inosecutes  a 
cross-appeal  complaining  at  tbe  refusal  of 
the  chancellor  to  allow  the  fall  amotmL  Ap- 
pellants raise  tbe  question  of  statute  of  Ibnl- 
tations,  but  In  tbe  db^Kwitlon  of  this  anieal 
it  wlU  be  unnecessary  to  rule  on  this  ques- 
tion. 

[1,  t\  Hie  dnim  of  Mrs.  Smith  mi^t  nat- 
urally arouse  one's  sympathy  and  appeal  to 
on^s  sense  of  Justice.  But  there  can  be  no 
obligation  on  the  part  of  the  estato  here 
proceeded  against  In  the  absence  at  least 
of  an  implied  obligatloa  or  contract.  The 
proof  shows  wltlmut  dispute  that  the  two  old 
sisters,  Mrs.  Smith  and  Miss  Hoyle,  lived  to- 
gether upon  their  Joint  property  as  membert: 
(tf  the  same  bouseboid,  and  that  tbe  attoiUoi. 
and  care  which  Bbs.  Smitb  lavlsbed  upon  bei 
inralid  flteter  was  prompted  by  feelings  of 
natural  love  and  affecUon,  and  that  ber 
services  as  caretaker  were  not  rendered  In 
pursuance  of  any  contract  whatever  or  with 
any  expectatiim  of  compensation.  During 
the  many  years  prior  to  the  death  of  Miss 
Hoyle,  Mrs.  Smith  roidered  no  bill  for  serv- 
ice or  support,  and  this  claim  is  now  iweao^ 
fiir  the  first  time  long  after  Miss  Hoyle^s 
death.  If  MLm  Hoyle  intended  for  Mrs. 
Smith  to  have  heif^g^ggg^^^Qg^ibaTe 
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easily  executed  a  deed,  or  will.  Our  court. 
In  BeU  T.  Gates,  97  Miss.  790.  53  SovtlL  491. 
In  speaking  of  this  character  of  claim,  eald: 
"Claims  <a  the  character  of  the  one  here  in* 
volved.  brought  up  for  the  first  time  after  the 
death  of  the  decedent^  are  looked  upon  by  the 
courts  with  disfavor.  In  order  to  establish 
one,  "the  evidence  must  clearly  establish  a  cod- 
tract,  express  or  implied,  between  the  daim* 
ant  and  decedent,  providing  therefor." 

To  tbe  same  effect  la  the  text  in  Gyc.  toL 
18,  pp.  409,  412. 

There  Is  do  evidence  that  Mrs.  Smith  ever 
expected  remuneration.  The  situation  of  the 
parties,  their  relationship  (Hie  to  tbe  other, 
and  the  circumstances  under  whi<^  they 
lived  as  members  of  the  same  household, 
raise  the  presumption  that  the  services  were 
Intended  to  be  gratuitous.  Evidence  to  over- 
come this  presumption  should  be  clear  and 
podtive.  If  this  rule  is  not  strictly  enforced, 
then  a  wide  avenue  Is  opened  up  for  the 
presentation  of  padded  and  fraudulent  claims 
against  the  estates  of  decedents  brought 
forward  by  relatives  for  the  first  time  after 
the  death  of  tbe  party  whose  estate  ia  soo^t 
to  be  charged.  Such  after-death,  quantum 
meruit,  open  account  claims  should  be  viewed 
with  suspicion.  Conceding,  then,  the  good 
faith  of  Mrs.  Smith  in  the  Instant  case,  the 
proof  Is  insufficient  to  establish  her  account 
of  $900;  and  the  same,  in  our  judgment, 
should  be  disallowed  In  tota  We  do  not 
understand  that  appellants  challenge  the  al- 
lowance of  $30  for  burial  expenses,  and  little 
Is  said  by  counsel  for  appellants  as  to  the 
$100  claim.  We  think  the  decree  of  the  chan- 
cery court  should  be  reversed,  and  the  cause 
remanded,  with  directions  that  the  chancel- 
lor allow.  If  he  deems  proper,  the  burial  ex- 
penses and  the  correct  prt^rtlon  of  the  de- 
cedent's obligation  to  W.  Q.  Orr. 

Beversed  and  remanded. 

(lis  Hlas.  OS)  •^««- 

LONG  V.  GRIFFITH.   (No.  19008.) 
(Supreme  Court  of  Mississippi,  IMvision  B. 
April  2.  1917.) 

1.  BviDsncB  ^::»317(2)— Hbawut— Adhissi- 

BIUTT. 

In  an  action  by  a  bn^er  for  commission  on  a 
Bale  of  land,  statements  made  by  the  buyer  re- 
garding transaction,  not  made  in  presence  of  bro- 
ker, are  Inadmiftsible,  being  in  the  nature  of  hear- 
say. 

CEd.  Note.— For  other  cases,  see  Evidence. 
Oent.  Dig.  1  1178.] 

2.  DBPOSmoirA  «=s»S6(9— Notice  to  Adtebhk 

PaVTY— ADinSSIBILITir  IN  EVIDBNCX. 
Depositions  taken  without  notice  to  the  ad- 
verse party  are  inadmisaible  In  evidence. 

[Ed.  Note.— For  other  easM,  see  Depooitlona, 
Gent.  Dig.  fS  92-94.] 

8.  BaOKUB  «=968(1>— €01CPKNBATI0ir— GOM- 

PLETxoif  or  TuireAonoR— Faxtlt  of  Own- 
u. 

Where  the  owner  without  con  Bent  of  broker 
rescinded  the  aale  and  the  buyer  would  have  car- 
ried ont  agreement  if  the  owner  had  not  released 
Um,  tiie  bnAer  was  entitled  to  emiHirisrioDs. 

fEd.  Note.— For  other  caaea.  aea  Btokera,  Ooit. 
Die.  H  79.  SI.  04-06.] 


Appeal  from  CIrcait  Court,  Clay  County: 
T.  B.  Cam^  Judge. 

Action  by  J.  C.  Long  against  T.  J.  Grif- 
fith. Judi^^t  for  defokdant,  and  plaintiff 
appeals.  Beversed,  and  Judgment  entered 
for  plaintiff. 

Boberds  ft  Beckett  of  West  Point,  for  ap- 
pellant Gates  T.  Ivj,  of  West  Point,  for  ap> 
pellee. 

ETRBID6B,  J.  T.  J.  Griffith  owned  cer- 
tain lands  near  West  Point,  Miss.,  contain- 
ing about  680  acres.  J.  C.  Long  was  a  real 
estate  man  in  West  Point,  Miss.,  and  Long 
approached  Griffith  with  a  proposition  of 
making  a  sale  of  Griffith's  place.  Griffith 
agreed  that  Long  should  sell  the  place  if  he 
could  get  $16  per  acre  plus  $fi00  for  the  place 
and  also  that  any  excess  of  that  amount  was 
to  go  to  Long  as  compensation  for  his  serv- 
ices in  the  matter.  Long  secured  one  Tay- 
lor from  New  Dover,  Ohio,  to  buy  the  prem- 
ises In  question.  A  contract  was  drawn  up 
between  GrlfflOi  and  Long  which  reads  as 
follows: 

"Tbia  contract  made  end  entered  Into  this  day 
by  and  between  Tom  Griffith  and  J.  O.  Long  wit- 
nesseth:  The  said  Tom  Griffith  has  appointed 
and  constituted  the  said  J.  C.  Long  his  agent 
with  full  power  to  sell  his  (Griffith's)  place,  con- 
sisting of  about  680  acres  located  about  ftrai 
miles  west  of  Muldon,  Mlsrissippi,  in  Clay  coun- 
ty, said  state,  provided  tbe  sain  J.  C.  Long  shall 
pay  to  the  said  Tom  3.  Griffith  $1G  per  aore  for 
said  land,  and  in  addition  to  said  price  $000.  and 
provided  the  sale  is  made  by  August  1,  1914; 
any  amonnt  realized  by  said  J.  O.  Lon^  from  the 
sale  of  said  land  over  and  above  the  said  $15  per 
acre,  and  the  additional  $500  is  to  belong  to^e 
said  J.  G.  Long  as  his  profits  for  the  sale  of  said 
land." 

This  contract  Is  signed  by  both  parties. 
On  the  Ist  day  of  August,  Jjong  got  Griffith 
and  Taylor  together  and  consummated  a 
sale  of  the  premises  in  question  for  the  sum 
of  $13,000.  Contract  was  signed  by  both 
Taylor  and  Griffith,  and  by  its  terms  Taylor 
paid  $1,000  in  cash  and  was  to  pay  $4,000 
on  the  15th  day  of  September  and  tbe  bal- 
ance on  the  1st  day  of  January,  1915.  HiIs 
contract  was  executed  In  duplicate,  $1,000 
paid  over,  of  which  $250  was  paid  to  3.  C. 
Long.  Thereupon  Taylor  returned  to  his 
home  In  Ohio,  and  about  the  5th  day  of  Au- 
gust wrote  Griffith  that  on  returning  home 
he  found  that  the  German  and  French  war 
had  broken  ont  and  that  the  banker  who  had 
promised  to  let  him  have  tbe  money  with 
which  to  finance  the  transaction  was  re- 
luctant to  carry  out  the  contract,  and  Tay- 
lor asked  Griffith  how  he  (Griffith)  was  sit- 
uated to  cari7  the  deferred  payments  or  a 
part  of  them;  that  under  the  condition  as 
then  existing  it  would  be  difficult  to  sell  Tay- 
lor's property,  and  be  would  like  to  hear 
from  him  about  the  matter.  Thereupon  Grif- 
fith wrote  Taylor  telling  him  that  In  view 
of  the  sitnation  he  would  release  him  from 
his  contract  if  l^lor  so  desired.  Aft»- 
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wards,  Griffith  wrote  Taylor  that  he  would 
tnake  the  deed  In  accordance  with  the  con- 
tract, and  Taylor  came  to  West  Point,  reach- 
ing there  on  the  lOth  day  of  September,  be- 
ing detained  or  delayed  in  reaehinff  there 
by  train,  by  which  he  came  in  on  by  way  of 
Birmingham,  having  stopped  at  Colnmbus 
the  night  before.  Taylor  then  eooght  Grif- 
fith and  wanted  him  to  carry  him  out  to  his 
place  that  he  had  bai^lned  for,  he  having 
bis  wife  with  him  at  the  time,  who  desired 
to  see  the  place.  Griffith  did  not  have  the 
conveyance  to  carry  him  to  the  premises, 
and  Taytor  then  went  to  Long,  who  agreed 
to  carry  him  out  the  following  morning.  In 
the  meantime,  on  the  IBth,  Taylor  went  to 
another  real  estate  man  who  bad  a  Ford 
car,  and  procured  this  gentleman  to  carry 
him  and  his  wife  to  the  premises,  and  asked 
thla  agent  aa  to  the  taw  of  days  of  grace  on 
contracts  In  BUsrissli^L  On  the  following 
day,  Taylor  went  to  Griffith  and  approached 
him  abont  the  amount  of  commissions  due 
Long,  whldi  were  stated  to  blm  by  Griffith. 
Taylor  then  proposed  that  they  rescind  the 
transaction  and  divide  Long's  commissions. 
In  other  words,  that  tbey  make  a  new  deal 
by  which  Long  would  be  eliminated  and  the 
amount  of  his  commission  divided  between 
the  contracting  parties^  whldi  Griffith  de- 
fined to  da  On  the  IStb;  Taylor  went  to 
Griffith  and  tendered  him  a  letter  defining 
to  carrr  oat  the  trade  ahd  reqaeaUng  a  re- 
turn of  the  f 1,000  paid  aa  initial  payment 
This  91,000  payment  under  the  tenns  of  the 
cmtract  orlglnaUy  entered  was  to  be  for- 
feited if  Taylor  &lled  to  carry  out  his  con- 
tract Griffith  agreed  to  retnm  the  ¥1,000, 
and  Taylor  left,  and  he  (Griffith)  returned  the 
<1,000  about  a  week  thereafter. 

[1-3]  Long  was  not  consulted  by  either 
Taylor  or  Griffith  in  the  rescission  of  this 
contract  and,  learning  of  the  rescissitm  of 
the  trade,  filed  this  suit  Daring  the  term 
at  which  the  trial  took  place,  a  motion  waa 
made  by  Long  to  continue  the  case  for  the 
purpose  of  taking  Taylor's  deposition.  Dur- 
ing the  hearing  on  this  motion,  Griffith  agreed 
that  Taylor  would  swear  what  was  stated 
In  the  affidavit  for  a  continuance  what  they 
expected  to  prove  by  him;  that  Is  to  say, 
that  he  (Taylor)  would  have  carried  out  his 
contract  had  Griffith  not  released  him. 
There  is  no  proof  that  Taylor  could  not  have 
carried  out  the  contract  had  Griffith  held 
him  to  the  contract  There  was  much  in- 
competent evidence  In  the  nature  of  hear- 
say, being  statements  made  by  Taylor  and 
Tayior's  wife  bearing  on  the  matter  not 
made  In  the  presence  of  Long,  which  was 
objected  to  and  the  objection  overruled. 
There  were  also  some  questions  and  answers 
filed  in  the  court  by  an  attorney  In  Ohio  to 
whom  questions  were  sent  by  Long's  attor- 
neys, aa  they  say,  for  the  purpose  of  elldt- 
Ing  what  Taylor  would  testify  to  for  the 


tmrpose  of  taking  Us  deposition.  Tlie  at- 
torney in  OtAo,  Instead  of  furnishing  the  in- 
formation to  Long's  attorneys,  proceeded 
without  authority  and  without  notice  being 
served  on  Griffith  to  take  tbe  gnesUons  and 
answers  of  Taylor  in  the  form  of  deposition 
and  ffied  them  in  court  wlthoat  sending  them 
to  the  attorneys  of  Long.  .  Tbe  court  p^ 
mltted  this  alleged  deposition  to  be  introduc- 
ed by  the  defendant  over  the  objection  tft 
the  plaintiff.  Of  course,  the  statements  made 
by  Taylor  to  Griffith  and  to  the  real  estate 
agent  Mr.  Stanley,  and  the  alleged  quee- 
tlona  and  answers  of  Taylor  taken  without 
notice,  constitute  error.  However,  In  our 
opinion  on  the  record  In  this  case  tiiere  was 
no  defense  made  by  the  defendant  to  Long's 
suit  The  defendant  himself  teatlfles  as  to 
the  terms  of  the  contract  and  to  the  effect 
that  he  rescinded  the  contract  without  tbe 
consent  or  knowledge  of  Long,  and  we  think 
on  his  testimony,  and  the  admitted  state- 
ment of  Taylor,  Long  was  clearly  oitltled 
to  recover  for  tbe  amount  sued  for,  to  wtt 
$2,060.  Accordingly,  the  case  Is  reversed, 
and  Judgment  entered  here  for  the  aH>ti* 
lant  for  said  amount  and  all  ooats. 
Beveraed  and  judgment  hers. 


MURF  V.  MAUPIN. 


(US  HIn.  mj 
(No.  1900S.) 


(Supreme  Court  of  Miesissipi^t  Division  B. 
April  2, 1017.) 

1.  FoBoiBU  Entbt  and  Dbtahteb  <S=>38(8>— 
Judgment— Defective  Descbiption. 

Where,  In  an  unlawful  entry  and  detainer 
suit  the  judgment  failed  to  describe  the  pn^ 
erty  so  that  »  could  be  located  and  varied  from 
the  destfiption  In  tbe  affidavit  it  was  Inanfflcient 
to  support  the  caoae  of  action. 

{EA.  Note.— For  other  casea,  see  Forcible  Ba- 
try  and  Detainer.  Cent  Dig.  S  164.] 

2.  FoBciBLE  Entbt  and  Detainee  4=s>20(1) — 
Possession— BuBDEN  or  PBoor. 

Where,  in  an  unlawful  entry  and  detainer 
suit  defendant  denied  possession,  it  was  ^ain* 
tiff's  duty  to  point  out  what  property  he  claim- 
ed defendant  was  in  possession  of. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dix.  i  134.] 

3.  FoBoiBLB  Entbt  and  Detaineb  4=»4?  — 
Disc  laimek— Judgment. 

If  defendant  in  en  unlawful  entry  and  de- 
tainer suit  pleads  that  he  is  not  in  possession, 
the  judgment  will  be  for  costs  against  plaintiff, 
or  if  issue  joined,  the  only  issue  Involved  will 
be  as  to  wbom  the  costs  would  be  taxed. 

[Ed.  Note.— For  other  cases,  see  Forcible  Sto- 
try  and  DeUlner,  Cent  Dig.  ff  188,  188.] 

4.  FoBOiBLB  Entbt  and  Detainee  9=320(9— 
Admissibilitt  or  Etidbnce— Tmjc  Deed. 

If  controversy  as  to  possession  in  unlawful 
entry  and  detainer  suit  turned  upon  title  deeds 
as  snowing  right  of  possession,  or  if  title  deeds 
were  offered  to  show  right  of  possession,  snch 
deeds  would  be  admissible,  not  to  prove  title,  but 
right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Oent  Dig.  8  140.] 

Appeal  from  Circuit  Court  Clay  County; 
T.  B,  Carroll,  Judge. 
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Salt  hy  K  U  Mmvjfia  against  S.  N.  Mnrt 
Judgment  tot  plaintiff,  and  dtfendant  ap- 
peals. Berened  and  remanded. 

Klmbrongih  St  Valentine,  of  Wett  P<dnt, 
tor  app^nt  Koberds  ft  Beckett,  ot  West 
Point,  for  appellee. 

ETHBIDGE,  J.  B.  li,  Steuplu  filed  an  un- 
lawful entry  and  detainer  snlt  against  B.  N. 
Murf  at  West  Pcdnt,  Clay  county.  Miss.,  for 
tbe  possession  of  a  30-foot  strip  cf  land  oo 
some  lot  in  the  city  of  West  Point.  The 
property  is  described  in  the  amended  affida- 
vit in  the  drcnlt  court  as  follows: 

"Certain  land  described  as  bung  a  parcel  of 
land  In  the  city  of  West  Point,  Clay  oonn^,  said 
Btate,  CMnmendng  at  a  point  on  tiie  soutberQ 
honndary  of  Center  street  fai  wtrd  one  of  said 
dty  251%  feet  from  the  center  of  the  Mobile 
&  Ohio  Railroad  track  where  said  street  erosB- 
ea  aald  track,  running  tbence  south  alone  the 
east  aide  of  said  street  80  feet,  thence  south  100 
feet,  thenoe  west  28  feet,  tbence  in  a  northeriy 
direcdOB  to  pmnt  at  beginning." 

Then  was  a  trial  *m  this  affidavit,  in 
whifiih  the  parties  dealt  witb  the  matter  as 
tbont^  the  locatlim  ma  nnderstood.  bnt 
tbwe  was  nowhere  In  tbe  evideiice  any  de- 
serlpdoa  of  tbe  pcttulses  to  illuminate  tbe 
description  of  tbe  affidavit  or  If  it  coold  be 
made  certain  by  evidence  It  was  not  done  in 
the  record.  Tbere  was  mudi  proof  cm  each 
side  tending  to  show  that  each  of  the  parties 
bad  been  in  poesesslon  of  some  kind,  at  snne 
tinie,  doling  ths  time  prsoedlng  tlie  snit  It 
appears  that  Uaapln  bad  bonght  the  land 
wUdi  be  dalmed  to  embreoe  tbe  land  In  ooa- 
twrenf*  end  that  a  abort  while  before  the 
controversy  arose  be  had  fences  rebuilt 
which  had  for  socde  years  been  In  decay,  and 
after  ManiOn  had  built  tttese  fenees  Murf 
went  upon  the  premises,  tore  loose  the  fences 
constntcted  by  Maupin  so  far  as  80  feet  on 
tlie  end  of  tbe  lot  was  ooncemed.  Hurf  of- 
fered title  deeds  and  the  survey  of  the  prem- 
ises In  evidence,  bat  tiie  oonxt  excluded  it 
There  was  no  written  pien.  by  Murf  in  the 
cassb  bnt  It  appears  from  tbe  rulings  of  tbe 
court  that  Ids  idea  was  that  lie  was  not  in 
posseaslfm  of  the-  property  at  tbe  time  the 
salt  was  bron^t  Under  that  state  of  tbe 
case  the  court  ruled  that  the  title  deed  and 
survey  were  lno(»upetent  and  Irretevant 
M<arf  claims  that  be  bad  leased  tide  property 
to  ft  tenant  prior  to  the  bringing  of  the  suit, 
and  that  tbe  tenant  was  then  in  possession 
oi  the  iffemiaes,  and  that  he  (Murf)  was  not 
in  possession  ot  It,  and  bis  tenant  was  in- 
trodnoed  and  testified  to  the  same  effect  Mr. 
Manila  was  asked  while  on  Che  stand  fts,a 
witness  who  waa  in  possesion  of  it,  and 
claimed  that  he  cmsidered  that  he  was  him- 
scdf.  Then  was  testlnAmy  tending  to  ehow 
tbat  Marf  had  exercised  physical  dominion 
over  the  property  sabseanent  to  the  flnng  of 


the  suit  and  the  court's  Instructions  Indi- 
cate that  the  issue  was  fought  out  on  wheth- 
er Mnrf  was  In  i>osses8lon  or  not  Tbe  Jury 
found  for  Maupin  in  general  terms,  and 
thereupon  tbe  court  entered  a  Judgment 
Following  the  redtel  of  the  verdict  we  quote 
as  follows: 

"Now.  therefore,  it  la  ordered  and  adjudseil 
by  tbe  court,  that  It  appearine  that  the  defend- 
ant la  now  in  possession  of  the  premises,  It  is 
ordered  that  the  plaintiff  B.  Ii.  Maupin  have  and 
recover  of  the  defendant  S.  N.  Murf  the  posses- 
sion of  the  premises  in  controversy,  to  wit.  a 
certain  lot  of  land  in  the  city  of  West  Point, 
state  of  Mississippi,  commencing  at  a  point  on 
the  southern  boundary  ot  a  certain  street.  In 
ward  one  of  said  city  251%  feet  from  the  cen- 
ter of  Mobile  &  Ohio  Ballroad  trach,  where  said 
street  crosses  aaid  track,  runninic  thence  east 
along  the  south  side  of  said  street  30  feet,  thence 
south  100  feet,  thence  33  feet,  thence  in  a  north- 
erly direction  to  point  of  beginning.  It  is  fur- 
ther ordered  by  tne  court  tnat  the  said  B.  L. 
Maupin  recover  of  the  said  defendant  B.  H. 
Murf  all  cost  of  this  suit" 

[1-4]  It  win  be  notsd  that  this  deocriptlon 
furnishes  no  guide  by  which  the  property 
may  be  located ;  also  that  it  varies  fmn  the 
descriptioii  contained  in  the  amoided  aM- 
davit  It  is  due  tlie  trial  Judge  to  state  ttiat 
this  description  was  not  d»narred  to  or  oCh- 
erwlsa  called  to  the  attentioi  of  the  court,  so 
far  as  the  record  showa  Bnt  it  Is  wholly  In- 
sufficient to  support  the .  cause  of  actlou. 
There  was  a  request  for  a  peremptory  in- 
struction tor  the  defendant,  and,  as  the  de- 
fendant had  denied  poesosslMi,  it  devolved 
on  the  plalntUf  to  point  oat  what  property 
he  was  In  possseedmi  of,  iriiidi  nrtther  the 
affidavit  nor  the  Judgment  does  In  this  case. 
Tlie  record  is  In  such  state  that  it  is  hard  to 
decide  whether  the  rulings  of  the  trial  Judge 
were  pn^r  or  not  on  tlie  title  deeds  being 
admitted  in  evldenoa  If  tlie  defendant's 
plea  was  that  he  was  not  in  possession,  Uien 
the  (mly  Judgntent  r«idered  would  be  one 
for  coste  against  the  plalntitt  redting  Chat 
defendant  disclaimed  possession;  or,  if  Issue 
Jcdned,  would  Invcdve  only  the  Issue  as  to 
whom  should  be  taxed  the  cost  Tbe  action 
ct  unlawful  entry  and  detainer  Is  strictly 
one  to  obtain  possession  of  property,  and  no 
person  can  be  pat  out  of  poss«8t(m  who  is 
not  in  possession,  tt^  however,  the  purpose 
of  Murf  waa  to  contest  the  right  <hC  the  pos" 
seBslMi  with  Man^n,  and  if  the  controversy 
turned  npon  the  title  deeds  as  showing  the 
right  of  possessicni,  or  if  the  title  deeds  were 
oHexeA  to  show  the  rlfi^t  of  possession,  then 
in  that  event  the  title  deeds  would  be  admis- 
sible, not  to  prove  title  whldi  Is  not  involved 
in  this  salt,  but  to  prove  the  rig^t  ot  posses- 
sion. Bight  of  possesion  frequ^tly  is  de- 
termined by  the  title.  The  Judgment  is  re- 
versed and  remanded. 

Beversed  and  remanded. 
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(Miss. 


013  HIM.  «T8] 

ILLINOIS  GENT.  E.  CO.  t.  WM.  ATKIN- 
SON &  Mcdonald  oo. 

(No.  18T39.) 

(Soprame  Conrt  of  MisvaatppI,  DirWozi  B. 
April  2.  1917.) 

1.  Gabbiebs  ^218<10)  —  IirxoBT  TO  Live 
Stock— NoTioE — Sufficieitct. 

A  carrier's  bill  of  ladins  proridoii,  lequlring 
verified  Dotices  of  injury  to  live  stock,  ia  com- 
plied with  by  an  uuverified  letter,  especially 
where  the  railroad  company  did  not  insist  upon 
its  verification  within  the  time  prescribed  for 
giving  notice. 

[Ed.  Note.— For  other  cases,  see  CarrierB, 
Cent.  Dig.  S5  674-«9ej 

2.  Cabriebs  «s9»228(5)— Injubt  TO  Lm  Stooe 

— SUFFICIBNOT  OP  EVIDENCE. 
Evidence  that  cattle  were  in  good  condition 
when  received  by  defendant  railroad  and  dam- 
aged when  delivered,  and  that  the  injury  may 
have  occurred  while  standing  in  a  railroad  yard 
tome  five  hours,  is  insufficient  to  establish  de- 
fendant's negligence,  where  it  showed  the  car 
was  side-tracked  where  none  of  its  employes 
had  the  right  to  move  it. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  |  960.] 

3.  Cabbiers   (S='216^)  —  InJUBT  to  Lite 
Stock— Extent  of  Ddtt. 

A  railroad  is  not  required  to  watch  a  car  of 
live  stock  side-tracked  in  a  railroad  yard  to  see 
that  it  is  not  injured  and  moved. 

[Ed.  Note. — For  other  eases,  see  Oarriera, 
Cent.  Dig.  {  959.] 

4.  Oabbiebs  ^»228(6>— Injubt  to  Ijtb  Stock 
— Sdffioienot  or  Evidence.  . 

Where  live  stock  ia  damaaed  while  side- 
tradced  in  a  railroad  yard,  defendant  carrier 
may  establish  its  freedom  from  negligence  by 
proving  the  custom&ry  course  of  business  In  the 
yard,  and  need  not  produce  each  employd  to 
testify  that  he  did  not  damage  the  stock. 

[£d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  960.] 

Appeal  from  Circuit  Court,  Copiah  County ; 
J.  B.  Holden,  Judge. 

Action  by  Wm.  Atkinson  &  McDonald 
Oompaoy  against  tbe  Illifiols  Central  Ball- 
road  Company.  Judgment  for  plalstlfl,  and 
defendant  appeals.  Reversed^  and  Judgment 
rendered  for  defendant. 

Mayes,  Wells.  May  &  Sanders,  of  Jackson, 
for  appellant.  McN^  &  Loeb,  of  Baxle* 
hurst,  for  appellee. 

E^raRIDOB,  J.  The  appellee  soed  the  ap- 
pellant in  the  circuit  court  of  Oopiah  county 
for  Injuries  to  cattle  shipped  by  the  appel- 
lee  over  the  road  of  appellant.  The  cattle 
were  loaded  Into  the  can  by  the  plaintiff  at 
Wesson,  Utas.,  and  were  carried  by  one  oigl* 
neer  fnun  Wesson  to  McComb,  Miss.,  and 
another  to  Harrahan,  La.,  where  the  car 
containing  the  cattle  was  placed  upon  a  side 
txRck  about  11 :30  at  night,  and  swltehed  to 
tbe  stockyards  at  New  Orleans  by  another 
engineer  of  the  appelant.  When  the  cattle 
were  unloaded,  one  was  dead  In  the  car  and 
another  injured.  The  Injured  one  was  taken 
In  charge  bygthe  United  States  government 
authorities  and  h^  for  a  period  of  21  days. 


and  was  then  released  and  sold  by  ttie  con- 
signee for  the  account  of  the  consignor.  The 
bill  of  lading  for  shipment  placed  the  valua- 
tion upon  the  cows  at  $30  per  head,  and  this 
amount  is  sued  for  in  the  declaration,  credit- 
ed with  the  amount  the  Injured  cow  brought. 
J<»eph  McDonald,  a  son  of  the  McI>onaId 
Interested  In  ai^llee  company,  accompanied 
the  shipment  from  Wesson,  Miss.,  to  Harra- 
han, La.,  arriving  at  that  point  about  11 '.30 
at  night  He  rode  in  the  caboose  ot  the 
freight,  and  when  he  got  down  to  wliere  the 
car  whldi  contained  the  cattle  had  stopped, 
whl<^,  while  In  the  train,  was  near  the  engine, 
it  had  been  switched  on  to  the  yards  or  side 
track,  and  he  did  not  see  the  cattle  that 
night.  The  cattle  were  moved  from  the  yard 
at  Harrahan  about  4 :20  the  next  morning  to 
the  stockyards  at  New  Orleans  and  there  un- 
loaded. Joseph  McDonald  testified  there  was 
no  rough  handling  in  transit  to  Harrahan, 
La.,  and  testified  as  to  the  condition  of  the 
cattle  when  he  saw  them  the  nert  morning, 
and  said  that  the  one  that  was  dead  did  not 
appear  to  be  trampled  on ;  that  its  head  was 
near  the  end  of  the  car,  and  he  titiought  possi- 
bly its  neck  was  broken,  though  he  made  no 
examination  and  could  not  tell  as  to  that,  but 
that  there  were  no  sores  on  the  cattle;  that 
the  shipment  of  cattle  were  horned  cattle; 
that  he  did  not  see  any  signs  of  violence  on 
the  cattle  to  show  they  had  been  trampled. 
The  engineers  having  charge  of  each  section 
of  the  distance  between  Wesson  and  Harra* 
ban  testified  that  their  train  was  property 
equipped,  and  that  there  was  no  rcnigh  band* 
ling  of  the  cars  In  transit  between  Wesson 
and  Harrahan.  The  conductor  who  was  In 
charge  of  the  train  when  it  reached  Harra- 
han testlfled  that  he  moved  the  cattle  car 
upon  the  main  line  to  the  side  trade  on  the 
yards,  and  that  there  was  no  rough  handling, 
and  the  cattle  were  in  good  condition  when 
they  were  placed  on  the  side  track  in  the 
yards.  Mr.  Telotte  testlfled  that  be  handled 
the  car  from  Harrahan,  La.,  to  the  stock- 
yards In  New  Orleans,  and  that  the  car  was 
properly  handled;  that  tSiete  was  no  nmi^ 
handling,  and  that  he  was  the  only  person 
auQiorl»d  to  take  chai^  of  this  car  on  the 
track  tn  the  yards  at  Harrahan;  and  that 
while  he  did  not  see  the  car  during  all  the 
time  that  intervened  between  11 :80  p.  m.  and 
4:20  a.  m.,  he  knows  no  otlier  engineer  of 
the  company  on  the  yards  ran  Into  this  car 
of  cattle.  The  cattle  were  loaded  on  Septem- 
ber 11, 1913,  and  on  the  J^th  the  plaintiff  no- 
tified the  claim  agent  of  the  railroad  com- 
pany at  New  Orleans  that  there  was  one 
dead  cow  in  the  car,  one  twdly  braised  and 
detained  by  order  of  the  government  Inspec- 
tor for  21  days,  and  one  cow  damaged,  but  no 
particulars  given,  and  that  this  letter  was 
to  give  notice  that  claim  would  be  filed  for 
damage  bill  of  lading  of  the  company 
contained  the  following  stipulation. 
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"(6)  It  is  further  agreed  by  the  shipper  that 
DO  claim  fOr  Ioh  or  damaxe  to  stock  shall  be 
valid  against  said  railroad  company,  anless  it 
shall  be  made  in  writing,  verified  by  affidavit, 
and  delivered  to  the  general  freight  agent,  or 
frdgbt  claim  agent,  of  the  railroad  company,  or 
to  the  agent  of  the  company  at  the  station  from 
which  the  stock  is  shipped,  or  to  the  agent  of 
the  company  at  the  point  of  destination,  with- 
in ten  days  from  the  time  said  stock  ia  removed 
from  said  cars." 

The  receipt  of  the  above-mentlooed  letter 
was  acknowledged  by  the  general  freight 
agent  at  New  Orleans,  on  September  18th, 
In  which  acknowledgment  it  was  stated  the 
letter  had  been  referred  to  B.  D.  Bristol, 
freight  claim  agent,  Chicago,  III.,  and  U 
the  claim  was  made  for  damage  to  the  car 
of  cattle  referred  to,  to  please  send  the  claim 
to  Mr.  Bristol  at  Chlcage.  On  November 
24th,  the  appellees  sent  formal  claim  to  Mr. 
Bristol,  freight  claim  agent,  which,  on  De- 
cember 12tb,  was  acknowledged,  but  the  let< 
ter  of  December  12ttt,  called  attention  to  the 
stipulation  of  clause  6  in  the  bill  of  lading, 
quoted  above,  claiming  that  the  claim  was 
not  filed,  and  verified  by  affidavit  within  the 
ten  days,  and  declined  to  pay  the  claim  or 
make  allowance  for  the  cattle.  There  was 
Judgment  In  the  court  below  tor  the  appellee, 
who  was  plaintiff  there. 

The  questions  presented  for  dedsion  are: 
First,  whether  the  plaintiff  was  barred  by 
failure  strictly  to  observe  clause  6  of  the  bill 
of  lading  by  not  presenting  claim,  verified  by 
affidavit,  within  ten  days;  and,  second,  wheth- 
er the  railroad  company  was  guilty  of  neg- 
ligence, and  had  complied  with  the  law  In 
showing  proper  handling  of  the  cattle  ac- 
cepted by  them  for  shipment. 

[1]  As  regards  the  first  proposition,  we 
think,  under  the  facts  of  this  case,  that  the 
rule  requiring  the  notice  to  be  filed,  verified 
by  affidavit,  within  ten  days  after  the  In- 
juries occurred,  that  there  was  a  substan- 
tial compliance  with  it  by  the  letter  written, 
especially  since  the  railroad  company  did 
not,  on  receipt  of  that  letter,  Insist  on  the 
claim  being  verified  before  the  expiration  of 
the  ten  days.  The  notice  given  by  appellee 
put  the  company  upon  notice  of  the  claim, 
and  It  could  ascertain  all  available  facts, 
and.  If  It  desired  to  Insist  upon  the  claim  be- 
ing verified  by  affidavit,  should  have  given  no- 
tice of  its  insistence  on  this  requirement. 
It  was  held  In  Yazoo,  etc.,  R.  Ga  v.  Bell, 
111  Miss.  82,  71  South.  272,  that  this  par- 
ticular clause  was  unenforceable,  as  being 
without  consideration,  and  the  bill  of  lading 
in  that  case  contains  the  same  clause  aa 
the  one  in  this  case. 

[2-4]  In  the  Bell  Case,  the  court  announced 
the  rule  on  the  second  proposition,  as  shown 
in  the  first  syllabus  of  the  opinion  In  that 
case,  as  follows: 

"Where  cattle  were  in  good  condition  when  de- 
livered to  the  carrier,  and  when  received  some  of 
the  animals  were  dead  and  others  injured,  the 
carrier  has  the  burden  of  showing  that  the  in- 
juries were  not  caused  by  Its  negligence,  and 


to  eacape  liability  most  account  for  its  handlini; 
of  the  cattle  dnnng  all  the  time  they  were  in  its 
charge." 

It  is  insisted  by  the  appellee  In  the  pres- 
ent case  that  the  carrier  has  not  accounted 
for  the  handling  of  the  cattle  during  the 
period  between  the  arrival  of  the  shipment 
at  Harrahan,  about  11 :30  p.  m.,  until  the  ttH- 
lowlng  morning  about  4:20  a.  m.  While  It  Is 
true  that  the  ai^ellant  did  not  have  any 
witness  who  testified  from  personal  knowl- 
edge as  to  the  exact  condition  of  the  cattle 
during  this  period  of  time,  yet  its  employ^ 
at  Harrahan,  whose  duty  It  w,a8  to  handle 
this  car  after  it  was  placed  upon  the  yards 
at  Harrahan,  testified  that  under  the  rules 
and  regulations  of  the  company,  no  other 
person  had  the  rlglit  to  Miter  upon  this  par> 
ticular  track  and  move  or  deal  with  this  par- 
ticular car  of  cattle  except  himself;  that  the 
employ^  of  the  company  do  not  handle  such 
cars  except  when  instructed  by  the  com- 
pany; and  that  no  employ^  other  than  him- 
self would  have  undertaken  to  move  or  dis- 
turb the  car  where  it  was  placed.  We  do 
not  think  the  law  requires  a  carrier  to  ke^ 
some  person  present  to  watch  a  car  to  see 
that  It  Is  not  injured  or  moved,  nor  do  we 
think  it  requires  a  large  railroad  corpora- 
tion to  produce  all  of  its  employ*^  who  work 
on  the  yard  to  show  that  each  particular 
employs  did  not  in  fact  run  into  this  car  of 
cattle  with  an  engine  or  freight  car.  The 
proof  produced  in  this  record'  is  all  that 
could  be  reascmably  expected  of  the  com- 
pany, under  the  circumstances  surrounding 
this  transaction,  and  If  the  plaintiff  desir- 
ed to  establish  facts  that  would  rebut  this 
proof  on  the  part  of  the  railroad  company, 
he  could  have  Introduced  other  evidence 
tending  to  overcome  or  rebut  the  proof  made 
by  the  carrier. 

The  facts  In  this  case  are  different  from 
the  facts  of  the  Bell  Case,  with  reference  tu 
what  was  done  during  the  period  of  time  be- 
tween the  movements  of  the  cattle.  In  that 
case,  there  was  an  absence  of  any  proof  as 
to  how  the  yard  force  operated,  which  the 
proof  In  this  case  covers.  Under  the  proof 
in  this  case,  there  Is  no  liability  Imposed 
upon  the  railroad  company  for  the  injury 
to  the  cattle,  and  as  It  does  not  reasonably 
appear  from  the  record  that  there  Is  any 
other  proof  available,  the  judgment  Is  re- 
versed, and  Judgment  entered  here  for  tlia 
appellant 

Beversed,  and  Judgment  here. 


013  Ulas.  687) 

Omr  OF  VICKSBURG  et  aL  t.  BOBINSON. 

(No.  19001.) 

(Supreme  Court  of  Mississippi,  Division  B. 
April  2.  1917.) 

1.  Municipal  Cobpobationb  «=3282(4)— Con- 
STBOCTiON  or  Sidewalks  —  Materials  — 
"Stone"— "Concrete." 
Under  a  city  charter  conferring  power  to 

provide  for  building  of  walks  with  "stone,"  etc.. 
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walk*  IQS7  b«  oHmd  boUt  of  "omcret^  cc»n- 
poMd  of  snTd,  Portlaod  cement,  ud  sand,  nich 
matAriftla,  wImb  hardened,  betnit  equal  in  dora- 
bilitr  to  natural  atone,  and  properly  daaaificd 
aa  luch  within  meanios  of  charter. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Corporatioaa,  Cent.  Dig.  |  752. 
^For  other  definitiona,  aee  Worda  and  Pbraaea, 
mrat  and  Secood  S^aa,  OooercCa;  Saeond  8a- 
rlea,  Stoneb] 

2.  MvirioiPAi.  COBPOBATioRB  ^281(1)— Sub- 
walks  —  BMqviuva  ABUTTING  Ownn  to 
Grade. 

A  city  charter,  conferring  general  powers 
to  provide  (or  construction  of  sidewalka  and  pro- 
riding  that  before  any  person  shall  be  required 
to  lay  a  sidewalk  the  city  aball  first  establish 
a  proper  grade,  does  not  confer  the  power  to 
require  tiie  abntting  owner  to  fill  In  and  raiaa 
the  atroet  at  hla  own  expense  to  the  lard  ttf  a 
paved  street  before  laying  a  sidewalk. 

[Ed.  Nota— For  other  caso,  see  Mnnldpal 
GorporatitHia.  Cent.  Dig.  |  745.] 

Appeal  from  Chancery  Conrt,  Warren 
County ;  B.  N.  nuHnaa,  Chancellor. 

BlU  1^  B.  J.  BoblBBon  for  an  ftojonctlan 
ai^Unst  tbB  Cnty  of  Vi(ftadnirg  and  another. 
From  a  Judgment  making  Injunction  perpet- 
ual and  dlamlgglng  city's  cross-UU,  It  ap- 
peals. Affirmed. 

Anderson,  Vollor  &  Kelly,  of  Tlckaborg,  for 
appellant  Bninlnl.  Hlrsch  &  Griffith,  of 
TldEsbarg,  for  aK>eUee. 

HTHBIDGB.  J.  B.  J.  Bobinson  filed  a 
Mil  In  the  chancery  court  of  Warren  county 
against  the  dty  of  Vlcksburg  and  A.  Kiersky, 
tax  collector,  allying  that  complainant  was 
the  owner  of  a  certain  lot  In  said  dty,  and 
that  said  lot  fronts,  or  abuts,  on  the  west  side 
of  Mnlberry  street  in  said  dty;  and  that 
the  mayor  and  board  of  aldermen  of  the  dty 
of  Vlcksburg  paved  said  Mulberry  street, 
and  In  so  doing  dianged  the  grade  of  said 
street;  that  thereafter  the  dty  gave  notice 
to  the  complainant  to  construct  a  sidewalk 
fronting  his  property  along  said  street  from ' 
concrete  composed  of  material  spedfied  in  a 
notice  given  the  complainant;  that  artide 
14  of  the  charter  of  Vlcksburg,  being  a  spe- 
cial charter,  conferred  power  on  the  board  of 
mayor  and  aldermen  to  provide  for  the  build- 
ing, renewing,  or  repair  of  all  sidewalks  and 
gutters  with  "stone,  brick,  or  wood,"  and  al- 
leging that  concrete  was  neither  of  these  ma- 
terials, and  the  dty  bad  no  power  to  order 
a  walk  boilt  of  concrete.  It  was  also  al- 
leged: That  tbe  diarter  provided,  In  the 
conclusion  of  the  section  referred  to,  that: 

"Before  any  person  shall  be  required  to  lay  a 
new  sidewalk  the  city  shall  first  establish  proper 
grades  of  euch  work  " 

—and  the  complainant  extends  that  the  cit7 
had  not  established  said  grade  for  the  laying 
of  said  sidewalk  in  front  of  hU  pn^erty,  ei- 
ther by  reducing  the  street  to  an  actual 
grade  level,  or  by  order  entered  on  the  min- 
utes of  tbe  board  of  mayor  and  aldermen  fix- 
ing each  grade.  That  the  dty  gave  complain- 
ant notice  to  oonstnict  said  sidewalk  and  to 


fill  In  and  raise  the  street  at  Us  own  ex- 
pense np  to  the  level  of  the  pared  street  re- 
ferred to.  The  jomplalnant  failed  to  comply 
with  the  notloe  and  to  construct  said  side- 
walk, and  to  fill  In  to  tbe  required  hdgfat  at 
the  road,  and  tbe  dty  proceeded  on  its  own 
account  to  raise  the  said  street  by  filling  in 
to  a  depth  of  three  or  four  feet  in  front  of 
the  ccanplalnant's  property  and  laying  a  side- 
walk thereon,  and  then  proceeded  nnder 
Its  ordinance  to  advertise  tbe  cwiplainanfs 
pn^rty  to  pay  tor  said  work,  The  blU  also 
alleges  that  when  the  work  was  being  draw 
by  tbe  dty  the  complainant  asked  that  it  be 
deferred  until  he  could  build  a  new  boildiag 
on  bis  proper^  so  as  to  put  down  a  btiek 
wall  for  the  support  of  said  sidewallc,  and 
that  he  gave  notice  that  tbe  wooden  wall  was 
insufficient  for  that  purpose,  and  would  eanae 
the  walk  to  settle  and  crack  and  otherwise 
become  out  of  repair.  The  bill  alleges  tliat, 
unless  restrained,  tlie  dty  would  proceed  to 
8^  his  property  to  pay  for  the  said  expense 
for  which  complainant  averred  be  was  not 
liable.  The  dty  answered,  admitting  that  It 
ordered  said  sidewalk  bnllt,  and  admitted 
that  the'surtace  of  said  street  in  front  of 
complainant's  proi>erty  was  raised  in  some 
places  about  three  feet  and  admitted  that  it 
derived  tbe  power  to  do  so  from  the  dty 
charter  as  alleged  in  tbe  biU.  and  admitted 
serving  notice  <hi  tbe  complainant  as  shown 
in  tbe  exhibit  to  the  bBl.  It  adrntts  tbat  nn- 
der tbe  charter,  before  any  person  shall  be 
required  to  lay  a  new  sidewalk,  the  shall 
first  establish  the  proper  grade  for  sndi 
work,  but  denied  that  the  dty  had  never  es- 
tablished the  proper  grade  fw  tbe  construc- 
tlon  for  said  sidewalk,  and  alleged  that  the 
complainant  had  full  knowledge  of  tbe  estab- 
lishment of  said  grade.  It  admits  that  tbe 
board  of  mayor  and  aldermen  of  tbe  d^  of 
VldESbnrg  did  not  have  power  under  its 
charter  as  it  then  adsted  to  compd  propertgr 
owners  to  oraistrnct  a  sidewalk  of  any  ma- 
terial that  Its  caprice  or  whim  mi^it  deter- 
mine, bnt  denied  that  it  was  limited  to  the 
materials  of  stone,  brick,  or  wood,  and  alleg- 
ed tbat  the  concrete  named  In  the  spedllca- 
tlons  to  be  used  in  tbe  construction  o£  the 
sidewalk  in  QuesUon  was  In  tact  stone,  and 
better  than  bride  or  wood,  and  aver  that  the 
complainant  failed  and  refused  to  pay  for 
the  building  of  the  sidewalk,  and  made  Its 
answer  a  cross-bUl,  and  asked  for  Judgment 
for  the  cost  of  tbe  work,  f98.iK!  damages, 
and  $27.25  for  cost  of  advertising  the  sale 
of  the  lot,  etc.,  amounting  to  $12S.60  alto- 
gether. The  dty  admitted  on  tbe  trial  tbat 
It  had  never  established  the  grade  by  any  or- 
der entered  on  the  minutes  of  the  board  of 
mayor  and  aldermen,  and  also  admitted  thst 
It  had  not  filled  In  nor  brought  the  street  on 
which  the  sidewalk  was  to  be  laid  to  the 
grade  level  dalmed  until  It  Itself  proceeded 
to  c<Histract  the  sidewalk.  The  dty  nrntends 
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that  it  hail  the  i^ht  to  compel  the  owner  to 
constract  a  sidewalk  and  make  the  proper 
fills  at  his  own  expense,  and  that  the  notice 
given  the  complainant  required  thia  to  be 
done  within  20  days  after  the  serrice  of  the 
notice,  or  that  In  lien  thereof  the  complainant 
might  permit  the  mayor  and  board  of  alder- 
men to  construct  It  and  pay  (Hie-flfth  of  the 
cost  in  cash  and  balance  to  be  paid  in  one, 
two,  three,  and  four  notes,  with  interest  at 
8  per  cent.,  provided  complainant  would  ex- 
ecute promissory  notes  and  deliver  to  the 
dty  treasurer  for  the  use  of  the  dty  of 
Vlcksburg.  The  chancellor  made  the  injunc- 
tion perpetual  and  dismissed  the  cross-bill, 
from  which  judgment  the  city  appeals. 

The  questions  presented  for  decision  are: 
First,  as  to  whether  concrete  was  in  fact 
stone  within  the  meaning  of  the  charter  pro- 
vision existing  at  the  time  the  notice  was 
served  upon  the  complainant ;  second,  wheth- 
er the  city  could  require  the  complainant  to 
fill  In  or  grade  down  his  lot  at  the  expense  of 
the  private  property  owners  as  a  part  of  the 
construction  of  the  sidewalks;  third,  wheth- 
er or  not  the  grade  of  the  sidewalk  must  be 
reduced  to  writing  and  entered  upon  the  min- 
utes of  the  board  of  mayor  and  aldennen. 

[1]  We  think  that  concrete  made  in  accord- 
ance with  the  wcdflcations  shown  in  this 
record,  being  composed  of  gravel,  Portland 
cement,  and  sand,  when  laid  and  dried  and 
hardened  become  equal  In  hardness  and  dura- 
bility to  natural  stone,  and  may  pro[>erly  be 
classed  as  stone  within  the  meaning  of  the 
original  charter  amendment. 

[2]  Under  the  second  proposition  we  are  of 
the  (pinion  that  the  charter  does  not  confer 
upcm  the  mayor  and  aldermen  the  power  to 
require  grading  down  of  lots  or  the  filling  in 
of  low  places  by  the  property  owner  at  bis 
own  expense,  but  tliat  this  work  must  be  done 
by  the  dty  ao  as  to  have  the  level  ot  the 
street  or  iddewalk  the  same  grade  practically 
that  the  walk  most  be  bniU  upon. 

In  tbe  case  of  tbe  Olty  at  Uttle  Bock  v. 
Edward  FitBgerald,  6»  Ark.  404,  28  &  W.  32, 
28  I«.  B.  A.  49^  the  Snpieme  CSonrt  of  Ar^ 
kansas  held  that  the  power  to  require  the  lay- 
ing and  omstructlon  of  sidewalks  at  tbe  ex- 
pense of  the  property  owner  did  not  require 
tbe  landowners  to  cut  down  and  fiU  in  lots 
at  th^r  own  expense.  Tbo  act  In  question 
there  under  conaldeiatlom  provided  that.  In 
order  to  better  provl^  for  the  wd&re,  com- 
fort,  and  convotience  of  tbe  Inhabitants,  pow- 
er was  conferred  on  the  city  to  regulate  the 
use  of  sidewalks  and  all  structures  and  exca- 
vations thereunder,  and  to  require  the  owner 
or  occupant  of  any  premises  to  keep  the  side- 
walks in  front  or  alongside  the  same  free 
from  obstruction,  and  to  build  and  maintain 
a  Suitable  pavement  or  sidewalk,  improve- 
ments whenever  the  same  may  become  neces- 
sary to  the  safety  or  convenience  of  travel, 
and  to  designate  the  kind  of  sidewalk  Im- 


provement to  be.  made  and  kind  of  material 
to  be  used  by  the  owner  or  occupant  and 
the  time  within  which  the  improvement  Is  to 
be  completed,  etc  The  court  held  that  this 
general  power  to  require  the  property  owner 
to  construct  and  maintain  sidewalks  did  not 
carry  with  It  tbe  power  to  require  him  to  do 
tbe  filling  In  and  grading  to  bring  the  walk 
to  the  proper  level  of  the  street.  Many  au- 
thorities are  dted  in  this  case,  and  the  mono- 
graph note  appended  to  the  L.  R.  A.  report 
shows  that  this  doctrine  prevails  generally, 
dtlng  many  cases.  In  our  view  this  con- 
structlon  is  sound.  If  the  property  owner 
can  be  required  at  all  to  cut  down  a  lot  and 
fill  in  depressions  for  the  building  of  a  side- 
walk, the  authority  must  be  specifically  con- 
ferred, and  must  not  be  Implied  as  an  inci- 
dent to  a  general  power.  In  the  present  case 
there  was  no  opportunity  for  the  complain- 
ant to  build  the  sidewalk  after  the  necessary 
fill  bad  been  made.  The  city  had  not  brought 
the  sidewalk  to  the  proper  grade  levels,  and 
the  Individual  had  no  opportunity  for  build- 
ing the  walk  after  the  dty  had  made  the 
necessary  fill.  The  notice  called  upon  him  to 
do  thia  work  of  filling  In  the  depression  him- 
self, and  the  dty  cannot  now  say,  after  the 
Injunction  has  been  sued  out,  that  It  had  not 
Included  this  expense  in  its  bill  of  costs 
charged  against  tbe  complainant.  It  being 
true  that  there  was  no  actual  bringing  of  the 
street  to  grade  level  by  the  dty  prior  to  the 
giving  of  the  notice,  and  it  being  admitted 
that  no  grade  had  been  established  by  order 
entered  on  the  minutes,  It  Is  unnecessary  to 
decide  in  this  suit  whether  an  order  estab- 
lishing the  grade  must  be  made  and  entered 
on  the  minutes  of  the  board  where  the  dty 
has  brought  the  grade  up  to  level  itself,  and 
we  tblnk  it  a  wise  rule  to  refrain  from  decid- 
ing this  proposition  until  It  becomes  neces- 
sary to  do  80.  It  would  appear  tbat  the 
safer  rule  Is  tw  a  city  to  oiter  Its  established 
grades  on  its  minutes,  so  there  could  be  no 
quKtlon  about  what  the  grade  ct  the  street 
was.  It  follows  from  what  we  have  said 
that  the  diasoellor  was  right,  and  the  judg- 
ment Is  afllrmed. 
Affirmed. 

(118  Wmm.  7U) 

QILOHKESIVFOBDNEY  GO.  V.  KDXES 
et  sL  (No.  10017.) 

(Supreme  Oourt  of  MlsBUwippi,  Division  B. 

April  2. 1917.) 

1.  1)umnra  Title  ^10(1)  —  Nboxssitt  to. 
Show  Tttxs. 

In  suit  to  confirm  title,  the  p^ff»f *  must 
plead  and  prove  a  perfect  title  and  prevail  upim 
the  strength  of  its  own  daim. 

[Bd.  Note;.— For  other  eases,  see  Quieting  Tl- 
Ue,  Cent  Dig.  ]  86.] 

2.  Couimss  «=9l21— BoABD  or  Sufebvisobs 
—Tdcbeb  Dbkd— SumoisNOT. 

A  timber  deed  executed  by  indMdaal  mem- 
bers 0<  board  of  superriaorB,  unsupported  by 
previouB  order  entered  upon  the  minutM  evideno- 
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ins  the  contract,  wu  a  nnlUtr,  since  there  most 
be  an  afflrmatlTe  act  o(  the  board  within  tba 
scope  of  its  authority. 

[Ed.  Note^For  otlier  eases,  see  Oonnties, 
Gent.  TAg.  f  183.] 

8.  CouNTiEB  «=al21— Board  or  Sufsbtsbobs 
—  convetancb  of  tlubeb  on  sohool 
Lands. 

Statutory  jnrisdlction  of  board  of  saperris- 
ors  to  sell  timber  on  idzteentti  section  school 
lands  must  be  exercised  at  count;  meeting,  and 
there  must  be  a  contract  then  executed  and 
evidenced  by  order  entered  on  the  minutes,  to 
make  a  Talld  conmyance. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  S  183.] 

Appeal  from  Chancery  Court,  Smith  Conn- 
ty;  Sam  Whitman,  Chancellor. 

Suit  by  the  Gllchrtst-Fordney  Company 
against  R  B.  Keyes  and  others.  Decree  sus- 
taining demurrer  to  amended  btU  of  com- 
plaint, and  complainant  appeals.  Al&rmed. 

T.  3.  Wills,  of  Baleigb,  for  appellant  8. 
L  McZjauxln,  of  Braudon,  tor  appellees. 

STBVENS,  J.  Appellant  prosecutes  this 
appeal  from  a  decree  of  the  chancery  court 
of  Smith  county  sustaining  a  demurrer  to  an 
amended  bill  of  complaint  exhibited  by  ap* 
pellaat,  as  complainant  in  the  court  below, 
against  appellees,  by  whldi  It  is  sought  to 
reform  a  deed  conv^lng  timber  ri^ts  on 
sixteenth  section  lands,  and  by  whidi  It  is 
further  sought  to  quiet  and  confirm  the  al< 
leged  title  of  the  complainants  In  the  mer- 
diontaUe  timber  on  the  lands  described  in 
the  bllL  It  is  Charged  In  the  amended  bill 
that  appellees  B.  B.  K^es  and  Homer  Cur- 
rle  were  traants  In  common  of  the  nnezplrod 
lease  of  said  land,  that  on  Fd>ruary  16, 1000, 
appellee  Keyes  c<mv^ed  the  timber  to  one 
Alnsworth,  and  that  by  meme  Gonveyances 
appellant  acquired  Alnswwth's  title  to  the 
timber.  It  was  further  allied  that  on  Feb- 
ruary 8,  1911,  appellant  pnrdiaaed  the  mer^ 
chantable  timber  from  Qie  board  of  anpcr- 
visors  of  Smith  county.  In  deralgnlng  title, 
the  bin  shows  that  there  was  no  order  enter- 
ed upon  ttie  minutes  of  the  board  of  super- 
visors eTldendng  any  contract  by  which  the 
board  undertook  to  sell  or  did  sell  the  mer- 
'  chantable  timber,  or  by  which  the  board  no* 
dertook  to  convey  the  timber  on  the  lands 
In  question.  The  deed  shown  In  the  deraign- 
ment  ot  title  appears  to  be  a  deed  executed 
simply  by  the  individual  members  of  the 
board  of  supervisors  without  a  precedent  or^ 
der  entered  in  open  and  regular  meeting. 
The  bill  shows  that  Eeyes,  iu  executing  a 
conveyance  to  the  timber,  de8cril>ed  the  prop- 
erty conv^ed  as  b^ng  "all  talllnc  and  lying 
timber." 

Complainant  charges  that  the  grantor  in- 
tended to  convey  "all  standing,  falling,  and 
lying  timber,"  and  that  by  mutual  mistake 
the  word  "standing"  was  omitted.  The  record 
shows  that,  while  the  timber  deed  in  ques- 
tion was  executed  In  1800,  no  complaint  of 


this  mutual  mistake  Is  made  untU  the  filing 
of  the  amended  bill  of  complaint  in  Febru- 
ary, 1914.  The  grantee  of  this  right  to  the 
"falling  and  lying  timber"  ai^iears  to  have 
undertaken  to  purchase  the  merchantable 
timber  from  the  board  of  supervisors.  Tbls 
alleged  deed  of  the  board  to  the  men^anta- 
ble  timber  was  executed  In  1911,  and,  at  the 
time  it  was  executed,  appellee  Homer  Currie 
owned  an  undivided  interest  in  the  unexplr* 
ed  lease  and  had  not  Joined  In  the  execution 
of  any  timber  deed  whatever.  Homer  Cuirie 
was  not  a  party  to  any  eCFort  to  purchase 
the  merchantable  timber,  but  claims  adverse- 
ly to  appellant  Ibe  bill  se^  to  cancel  tbe 
claim  of  both  Keyes  and  Gnrrle  to  tbe  mer- 
chantable timber  as  en  alleged  doud  iip<Hi 
the  title  of  the  complainant 

[1. 2]  The  amended  blU  and  exhibits  there- 
to show  that  appellant  has  no  title  to  the 
Umber.  Tbe  Ull  Is  essentially  one  to  con- 
firm tttl&  To  entitle  the  complainant  to  the 
relief  sought.  It  must  deralgn  a  good  title 
and  prevail  upon  the  strength  of  Its  own 
claim.  Tbe  bill  must  present  a  perfect  de- 
ralgnmoit  of  title.  In  our  Judgment  the 
deed  execo1»d  by  the  Indlvidnal  members  of 
the  board  of  supervisors,  unsupported  by  a 
precedent  order  entered  up<m  tbe  minutes,  is 
a  nullity.  In  Bridges  &  Hill  ▼.  Board  of 
Sup'rs,  S8  Miss.  817,  our  court  by  Chalmers, 
C.  J.,  observed: 

"It  takes  an  affirmative  act  of  the  board  with- 
in tbe  scope  of  its  authority,  evidenced  by  an 
entry  on  its  minutes,  to  biiM  the  county  by  a 
contract** 

And  in  Mation  t.  Wonlard,  77  Miss.  843, 
27  South.  619,  there  was  an  effort  to  recover 
from  tbe  county  |78  for  serrlces  rendered  as 
a  quarantine  guard  during  the  yellow  fever 
^Idemic,  and  the  court  by  Whitfield,  J., 
s^s,  **Mor  was  there  any  contract  made  «i 
ttie  minutes  of  the  board,"  and  dted  the 
Bridges  ft  HUl  Oasa 

[I]  linder  the  optnion  which  we  entertain 
on  the  one  point  moitioned,  we  pertermlt  any 
expression  of  opinion  on  the  apparent  ladies 
of  the  complainant  in  waiting  14  years  to 
se^  reformation,  or  upon  the  btatnte  of  lim- 
itation. The  primary  object  of  Uils  bill  Is 
to  recover  the  merchantable  timber  as 
against  appellees,  and.  In  so  doing,  to  rely 
up<M  a  title  which  could  only  be  conv^ed 
by  the  board  of  supervisors.  In  acquiring 
title  to  the  merchantable  timber,  a  good  and 
valid  order  of  the  board  would  be  the  sole 
evidence  of  the  contract,  and  without  a  con- 
tract there  could  be  no  valid  conveyance  by 
the  members  of  the  board.  The  statutory 
Jurisdiction  of  the  board  to  sell  merdiant- 
able  timber  on  sixteenth  section  scliool  lands 
is  of  far-reaching  Importauce  and  must  Ite 
exercised  In  county  meeting,  where  negotia- 
tions may  be  had  and  all  objections  heard, 
and  a  safe  contract  agreed  upon.  The  en- 
forcement of  any  other  rule  would  permit  to 
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be  done  secretilr  that  which  BboQld  be  done 
openly  and  In  tba  Ugbt  of  the  widest  pub- 
licity. 

It  further  appears  that  the  rights  of  Hom- 
er Cunle,  08  one  of  the  lessees,  have  been 
utterly  ignored. 

The  case  of  Caston  t.  Lumber  Oa,  69  South. 
668,  relied  upmi  by  appellant,  has  little  ap- 
plication, and  certainly  does  not  control  the 
taaXn  point  brae  presented. 

Affirmed. 

(xa  MiM.  wn 

BAUER  T.  DAVIDSON.   (No.  1806SJ 
(Snpreme  Ooort  ot  Mississippi,  Division  A. 
March  26,  1917.) 

1.  TbIAL  iS»414^DlBBOTIOn  OF  Vebdict— Rb- 

VIEW. 

Where  defendant,  after  denial  of  a  motion 
to  exclude  all  the  evidence  offered  by  plaintiff 
when  he  rested  his  case  in  chief,  introduced  evi- 
dence, the  correctness  of  the  judgment  rendered 
must  be  determined  by  the  whole  evidence  on  ap* 
peaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  979.] 

2L  DBSOIHT  and  DiSTBXBtmOIT  «S»55— Hus- 
BAWD  AWD  Wm  —  BSSATB  BT  CmTSST  — 

Statdib. 

The  estate  by  curtesy  was  abolished  in  1880, 
and  death  of  wife  subsequent  to  that  date  would 
pass  land  to  husband  and  children  as  tenants  In 
commcn,  and  a  eonveranee  by  husband  would 
Test  in  grantee  an  undivided  Interest 

[Ed.  Note.— For  other  eases,  see  Descent  and 
Distribution,  Gent  Dig.  {  172.1 

3.  Tenancy  in  Common  «=3lB{10)— Adveme 

POSrasSION — COTENANTS — PBESTTMPTIOK." 

Unless  a  c<mtrary  showing  is  made,  it  will 
be  preHUDMHl  that  possession  of  one  cotenent 
is  not  hostile  to  his  eotenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Cent.  Dig.  i  51.] 

4.  Ejectment  <t=>9&(l)— Title  txou  Common 
Source— E  VIDE  NcE . 

In  an  action  of  ejectment,  evidence  heJd  In- 
■uffident  to  show  complete  paper  title  in  plain- 
tiff, or  that  she  and  defendant  claimed  from  a 
common  source. 

[Ed.  Note.— For  other  cases,  eee  Ejectmoit, 
Cent  Dig.  ii  280,  282,  2S3,  2^294.] 

Appeal  from  Circuit  Court,  WUUnBon 
County;  R.  E  Jackson,  Judge. 

Ejectment  by  Mrs.  M.  M.  Davidson  against 
Mrs.  Mamie  K.  Hauer.  Fnun  a  Judgment 
tor  plaintlCF,  defendant  aiipeala  Bevraaed 
and  remanded. 

Bramlette  ft  Bramlette,  of  Woodvllle,  for 
ai^KUaut  Ackland  H.  Jones,  of  Woodvllle, 
for  appellee. 

SMITH,  C  J.  This  is  an  action  of  eject- 
ment, in  which  appellee  was  plalntiCr  and  ap- 
pdlant  defendant.  In  the  court  below,  and  In 
which,  at  the  close  of  the  evidence,  the  Jury 
were  peremptmlly  Instructed  to  fli^  for  the 
plaintiff. 

[1]  Appellee  attempted  by  her  erldenoe, 
Init  failed,  to  show  a  complete  paper  title  to 
tile  land  In  amtroversy.  Whoa  she  rested 
ber  case  there  was  nothing  In  the  evidence 
which  indicated  that  she  and  the  defendant 


claimed  from  a  common  source.  A  motion  to 
exclude  the  evidence  was  then  made  by  the 
defmdant  and  erroneously  overruled.  Appel- 
lant, Instead  of  also  resting  her  case,  pro- 
ceeded to  Introduce  evidence,  so  that  the  cor- 
rectness of  the  Judgment  rendered  most  be 
determined  by  the  whole  evidence  without 
reference  to  the  rnling  on  the  motion  to  ex- 
clude. Hairston  v.  Montgomery,  102  Miss. 
364,  69  South.  793. 

One  of  the  deeds  through  which  appellee, 
claims  was  executed  by  D.  C.  Brannon  and 
several  eotenants  to  his  0>.  C  Brannon's) 
wife,  Sarah  Frances  Brannon,  conveying  to 
her  about  160  acres  ot  land.  Sarah  Frances 
Brannon  died  In  1909,  leaving  surviving  her 
D.  C.  Brannon  and  three  daughter^  appellee, 
Mrs.  Bessie  Lan^art,  and  Blanch  Brannon. 
D.  C.  Brannon  died  on  April  22, 1910,  and  on 
the  IStli  day  of  September,  1914,  Mrs.  Bessie 
Lan^iart  and  Blanch  Brannon  conveyed  to 
appellee  certain  land,  dabned  to  lie  that  In 
controversy  and  embraced  within  the  land 
conveyed  by  D.  CX  Branntm  et  aL  to  Sarah 
Frances  Brannon. 

Ai^tellant  Introduced  in  evidence  a  deed 
from  D.  0.  Brannon  to  T.  B.  Enlght,  execut- 
ed on  June  27,  1906,  in  which  the  land  con- 
veyed was  described  as  "my  glnhouse  and 
one  acre  of  land  on  the  north  side  of  the 
public  road  In  section  43,  T.  5,  B.  1  W.,  In  the 
county  <tf  Wilkinson,  state  of  Mls^sslppl"; 
and  a  deed  tram  T.  B.  Enlgbt  to  appellant, 
executed  on  the  23d  day  of  December.  1909, 
In  whidi  the  land  was  described  as  "one  acre 
of  land  lying  north  of  the  public  road  In  sec- 
tion 43,  township  6,  range  1  west,  and  being 
the  same  land  conveyed  me  by  D.  C.  Brannon 
by  deed  dated  June  27,  1608,  and  of  record 
in  Book  UU,  page  200,  conveyance  records  of 
said  count?-"  The  land  sued  for  Is  dwrlbed 
in  the  declaration  as  follows: 

"A  tract  of  land,  with  the  appurtenances,  sit- 
uated in  the  said  county,  containing  one  acre, 
and  being  bounded  on  the  east  by  the  lands  own- 
ed by  W.  E.  Davidson,  south  by  the  Natdiea 
and  liberty  public  road,  and  west  and  north 
by  the  lands  owned  by  the  estate  of  Mrs.  Fannie 
Brannon,  deceased,  being  the  one  acre  of  land 
on  which  is  situated  the  ginhouse  fwmerly  op- 
erated by  D.  C.  Brannon,  deceased,  and  supposed 
to  be  in  sM^tion  8»  T.  4,  tt  1  W." 

Appellee's  claim  is  that  when  Mrs.  Bran- 
non died,  her  husband,  D.  a  Braim<ni,  be- 
came vested  with  an  estate  for  life  by  cur- 
tesy, with  remainder  In  her  three  daughters, 
appellee,  Mrs.  Lanehart,  and  Blanch,  so  that 
the  deed  to  her  from  Mrs.  Lanehart  and 
Blanch  vested  In  her  the  full  title.  There  Is 
no  merit  In  this  contention,  for  the  reason 
that  the  estate  by  the  curtesy  was  ab<dl8hed 
in  1880,  prior  to  the  death  of  Mrs.  Brannon. 
On  her  death,  her  husband  and  daughters  In- 
herited the  land  as  tenants  In  common,  so 
that  a  conveyance  thereof  by  Brannon  wotild 
vest  In  bis  grantee  an  undivided  Interest 
therein. 

It,  S]  Appellant's  dalm  to  the  land,  accord- 
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Ing  to  the  brief  of  her  counsel,  is  based,  not 
upon  any  title  which  Brannon  acquired  by 
Inheritance  from  his  wife,  but  upon  a  title 
acquired  by  adverse  possession.  This  claim, 
however,  la  not  supported  by  the  evidence, 
for  while  It  api>ears  that  Brannon  was  In 
possession  of  the  land,  the  character  thereof 
does  not  appear;  we  must  presume,  there- 
fore, that  It  was  not  hostile  to  his  cotenants. 

[4]  Conceding  that  the  description  ot  the 
land  in  the  deeds  from  Brannon  to  Knl^t 
and  from  Knight  to  appellant  are  valid,  as  to 
which  we  will  not  now  express  an  opinion,  it 
does  not  appear  therefrom  that  the  land  In- 
tended to  be  conveyed  thereby  is  that  here  In 
controversy,  so  that  these  deeds  do  not  show 
either  ownership  in  appellant  or  claim  by  ap- 
pellant and  appellee  from  a  common  source; 
that  Is,  from  Sarah  Frances  Brannon.  More- 
over, It  nowhere  appears  in  the  evidence  that 
the  land  in  controversy  Is  embraced  within 
the  calls  of  the  deed  from  D.  G.  Brannon  et 
al.  to  Sarah  Frances  Brannon,  through  which 
appellee  claims.  The  only  testimony  by 
which  It  was  attempted  to  prove  this  fact 
was  delivered  by  appellee's  husband  and  by 
a  surveyor  named  McNeal.  In  the  testimony 
of  appellee's  husband  appear  the  fallowing 
questions  and  answers: 

"Q.  Tou  know  the  land  on  which  the  gin 
known  as  Dug  Braanoa'a  gin  is  located?  A. 
Tm,  dr.  Q.  Do  you  know  the  land  that  Mrs. 
Fannie  Brannon  owned  in  this  county?  A. 
Yes,  sir.  Q.  Within  the  bouudarfes  of  whose 
land  doee  this  gin  lie?  A.  The  land  formerly 
owned  by  Mrs.  Fannie  Brannon." 

That  the  land  In  controversy  may  be  with- 
in the  boundaries  of  laud  formerly  owned  by 
Mrs.  Fannie  Brannon  falls  far  short  of  es- 
tablishing the  fact  that  it  Is  within  the 
boundaries  of  that  particular  laud  conveyed 
to  her  by  the  deed  executed  by  D.  O.  Brannon 
et  al.,  and  throagb  which  appellee  deralgns 
title.  The  testimony  of  the  surveyor  was  as 
follows: 

*'Q.  Do  you  know  the  land  of  Fannie  Bran- 
non, deceased?    A.  Yei,  sir.    Q.  Where  is  this 

tin  and  acre  of  land  located  on  the  lands  of  Mrs. 
'annie  Brannon,  deceased?  A.  It  is  in  the 
aorthesBt  comer  of  the  west  one-half  of  aecti(H) 
a  T.  4,  R.  1  W.,  on  what  is  called  the  Dag 
Brannon  property.  Q.  Siipposed  to  be  the  land 
of  D.  C.  Brannon?  A.  Yes,  sir.  Q.  This  gin 
and  acre  of  land  on  which  it  is  located  is  in  sec- 
tion 8,  T.  4,  R.  1  W.?  A.  Yea,  sir," 

It  follows  from  the  forcing  vlewB  that 
the  peremptorj  insOnctlon  BhonLd  not  have 
bean  ^ven. 

Reversed  and  remanded. 


.cm  Hiu.  toe) 

BANK  OP  PAOHUTA  et  al.  T.  VOSSBUBG 
LtTBfBEB  A  NOVELTY  00.  (No.  18M1.) 
(Supreme  Court  of  Mississippi,  Divisicm  B. 
March  19,  1917.) 

1.  Banks  and  Banking  €='169— Colmctions 
— gorsignuents  ot  goods— llabihtt. 
A  bank  having  agreed  to  pay  SO  per  cent,  of 
the  invoice  on  conngnments  ot  lumber,  the  in- 
voices having  been  assigned  to  it,  and  having 


collected  proceeds  of  the  resales,  by  the  con- 
signee, the  bank  is  liable  to  the  consignor  for 
amount  collected  on  such  sales,  and  could  not  ap- 
ply SQcb  amounts  to  Its  own  claims  while  acting 
as  the  consignor's  agent 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  »  BS7,  680,  S91,  593-590.1 

2.  Banks  and  Bankinq  «=357— Collectioms 

— CaSHIEB— LlABIUTT. 

The  cashier  who  acted  for  the  bank  and  did 
not  personally  benefit  by  the  transaction  was  not 
liable. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  lOS-UO,  120.] 

Appeal  from  Chancery  Court,  Clarke  Coun- 
ty ;  G.  0.  Tann,  Cbancellor. 

Suit  by  Vossburg  Lumber  &  Novelty 
Company  against  the  Bank  of  Pachuta  and 
another.  Judgment  for  i»lalntifl,  and  de- 
fendants appeal.  Jndgment  aflSxmed  against 
the  bank,  but  reversed  against  unnamed  de- 
fendant, and  Judgment  entered  In  hla  favw ; 
costs  to  be  divided  equally. 

Heidelberg  &  Heidelberg,  of  Shubuta,  for 
appellants.  R.  Bl  Boordeaux,  of  Meridian, 
for  appellee. 

BTHRIDGB,  J.  [1]  The  Vossburg  Lumber 
&  Novelty  Company  filed  a  suit  against  the 
Bank  of  Fachuta  and  H.  B.  Graves  for  $1.- 
100,  alleging  that  the  lumber  company  was 
engaged  In  the  sawmill  boalness  and  ship- 
ping lumber  to  customers;  that  among  the 
customers  was  the  Carter  Lumber  Company 
of  Meridian,  Miss.;  and  that  about  the  1st 
of  January,  1913,  becoming  apprehensive  of 
the  financial  standing  of  the  Carter  Lumber 
Company,  it  bad  decided  not  to  ship  to  said 
Carter  Lumber  Company  a  car  of  lumber 
then  loaded  and  billed  to  it,  or  other  lumber, 
but  that  the  Bank  of  Pachuta,  with  whom 
tbe  Carter  Lumber  Company  was  doing  its 
banking  business,  agreed  to  pay  80  per  cent, 
of  tbe  Invoice  on  such  consignments,  and 
that  having  made  this  arrangement  with 
the  Bank  of  Pachuta  through  H.  B.  Graves, 
cashier  of  the  bank.  It  continued  to  ship 
different  consignments  of  lumber  to  the  Car- 
ter Lumber  Company,  and  that  it  assigned 
to  the  bank  the  invoices,  and  that  the  Carter 
Lumber  Company  had  paid  the  20  per  cent 
above  the  80  per  cent  for  which  the  bank 
was  liable.  It  is  also  alleged  that  tbe  Carter 
Lumber  Company  had  executed  bills  of  sale 
to  the  Bank  of  Pachuta  from  time  to  time 
for  practically  all  the  lumber  on  the  yard  or 
In  the  possession  of  tbe  Carter  Lumber  Com- 
pany, and  that  the  Carter  Lumber  Company 
in  selling  lumber  sold  through  the  Bank  of 
Pachuta  by  making  out  its  Invoices  and  send- 
ing them  to^he  bank,  and  tbe  bank  collect- 
ing the  proceeds  of  such  sales  from  the  cus- 
tomers of  tbe  Carter  Lumber  Company  and 
applied  it  to  the  Indebtedness  due  by  the  Car- 
ter Lumber  Company  to  the  Bank  of  Pachuta^ 
and  that  the  bank,  instead  of  applying  any 
of  the  sums  to  the  payment  of  tbe  80  per 
cent  for  wblcb  the  bank  was  liable  to  com- 
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plalnant,  that  It  applied  tlie  entire  proceeds  [ 
ot  the  sales  of  the  Carter  Lumber  Compan; 
to  Its  IndiTldnal  IndebtedDess ;  that  in  Ma7, 
1013.  the  Carter  Lumber  Company  went  Into 
bankruptcy,  with  liabilities  amounting  to 
-over  $40,000,  and  with  assets  of  $400  or  $500, 
after  the  lumber  claimed  by  the  bank  under 
Its  bills  of  sale  aforesaid  was  deducted.  Aft- 
er the  Carter  Lumber  Company  went  Into 
bankruptcy  the  trustee  in  bankruptcy,  throng 
his  attorneys,  notified  purchasers  from  the 
Carter  Lumber  Company  not  to  [>ay  the  Bank 
of  Pachuta  on  Invoices  sold  until  the  trustee 
could  first  make  InTestlgatioos.  Thereupon 
the  Bank  of  Pachuta  paid  $5,000  to  the  trus- 
tee In  bankruptcy  of  the  Carter  Lumber  Com- 
pany In  settlement  Of  Its  affairs,  without 
being  Sued  therefor. 

It  was  the  theory  of  the  bank  that  It  was 
the  mere  agent  of  the  Vossburg  Lumber  & 
Novelty  Company  in  forwarding  the  invoices 
and  making  collections  for  the  80  per  cent, 
and  that  the  80  per  cent,  payment  was  plac- 
ed to  the  credit  of  the  Yossburg  Lumber  & 
Novelty  Company  as  mere  advances  for  which 
that  company  was  indebted  to  the  bank,  and 
.  It  claimed  that  the  Vossburg  Lumber  &  Nov- 
elty Company  had  overdrawn  the  funds  in 
the  bank  to  their  credit,  and  was  indebted  to 
the  bank  in  the  sum  of  $532.  The  chancellor 
found  In  favor  of  the  complainants,  but  de- 
ducted the  amount  the  bank  claimed  against 
the  complainants  from  the  original  demand, 
and  gave  judgment  for  the  balance  against 
both  the  bank  and  H.  B.  Graves.  There 
was  evidence  showing  the  bank,  through  its 
cashier,  knew  the  condition  of  the  Carter 
Lumber  Company,  and  that  H.  B.  Graves 
had  formerly  been  a  stockholder  In  the  Car- 
ter Lumber  Company,  and  had  aided  the 
Carter  Lumber  Company,  through  the  bank, 
after  selling  his  stock  In  the  company.  The 
evidence  showed  that  the  hank  of  Pachuta 

■  collected  for  practically  all  of  the  sales  made 
by  the  Carter  Lumber  Company,  and  applied 
the  funds  so  derived  to  the  reduction  of  Its 

■  claims  against  the  Carter  Lumber  Company, 
and  by  this  means  largely  reduced  the  debt 
the  Carter  Lumber  Company  owed  it.  The 
chancellor  evidently  adopted  the  theory  of 
the  complainant  on  the  evidence,  and  as  to 
the  Bank  of  Pachuta  we  are  of  the  opln- 
l<ni  that  the  evidence  warrants  the  Judgment, 
and  that  It  would  be  contrary  to  equtty  to 
permit  the  bank  to  act  as  agent  for  the  com- 
plainant and  by  its  dealing  apply  the  pro- 

■  oeedfl  of  the  property  sold  to  the  Garter 
Lumber  Company  to  Its  Individual  debt,  with- 

-  out  paying  the  purchase  price  to  the  com- 
plainant, and  the  case  Is  affirmed  as  to  the 
.  bank. 

[2]  We  think,  however,  the  evidence  does 
not  warrant  a  Judgment  against  Graves  be- 
cause throughout  the  transaction  be  seems  to 
have  been  acting  for  the  bank  and  not  to 
.have  been  personally  the  beneficiary  of  the 
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r  transaction,  except  as  a  stockholder  ot  the 

bank. 

Judgment  will  be  entered  here  In  .fiivor 
of  Graves,  and  the  costs  Incurred  on  appeal, 
divided  equally  between  the  appellant  and 
the  appellee. 


(lis  Visa.  7U) 
OAMBRBUi  T.  HABPEB.    (No.  18055.) 

(Supreme  Court  of  Mississippi,  Division  A. 
March  26,  1917.> 

Infants  «=>58(X)  —  Avoioanox  of  Sale  bt 

FATHEB'-CONSEm'. 

Where  the  father  of  a  minor  witli  ber  «on< 
sent  turned  over  to  defendant  a  mute  belonging 
to  her  to  be  ap^^ed  on  the  father's  debt,  the 
minor  could  recover  the  value  thereof,  since  her 
consent  was  no  more  binding  upon  her  than 
her  direct  contract  of  sale  would  have  been. 

[Ed.  Note.— For  other  cases,  eee  Infants,  Cent. 
Dig.  t  149.] 

Appeal  from  Circuit  Court,  Jones  County ; 
Paul  B.  Johnson,  Judge. 

Action  in  Justice  court  hy  M.  L.  Gambrell, 
by  next  friend,  against  J.  L.  Harper.  Judg- 
ment for  plaintiff,  and  defendant  appealed  to 
the  circuit  court,  where  a  peremptory  instruc- 
tion was  granted  for  defendant,  and  plaintifT 
appeals.   Beversed  and  remanded. 

Halsell  ft  Welch,  of  Laur^  for  appellant. 
Deavonrs  &  lOlbnn,  of  Laurel,  for  a^llee. 

SYKES,  J.  The  plaintiff  In  the  court  be- 
low, a  minor,  appellant  here^  sued  the  defend- 
ant (appellee)  in  a  Justice  of  Que  peace  court 
of  Jones  county  for  $115,  the  price  and  value 
of  a  mnle.  From  a  lodgment  la  t2ie  Justice  of 
the  peace  court  an  appeal  was  prosecuted  to 
the  circuit  court.  At  the  trial  in  the  circuit 
court  the  testimony  ot  the  appellant  showed 
that  she  was  the  owner  of  the  male,  which 
bad  been  given  her  hy  her  father ;  that  her 
ftitber  was  indebted  to  Uie  appdlee,  J.  L. 
Harper,  and  with  her  permission  turned  her 
mule  over  to  Harpw  at  an  agreed  'rolne  of 
$11S  to  be  credited  on  this  Indebtedness. 
The  appellee  knew  nothing  about  the  cOalm 
of  ownership  of  the  anteDant  to  this  mule. 
A  peremptory  Instruction  was  given  in  favor 
of  the  appellee  at  the  otrnduaion  of  all  the 
testimony.  The  sole  question  presented  to 
this  court  for  decision  Is  whether  or  not  the 
appellant,  a  minor,  can  avoid  the  contract 
of  her  father  made  with  her  consent  for  the 
sale  of  her  mule  to  the  al^Uee.  Had  she 
sold  the  mule  to  appellee,  she  would  have 
had  the  right  to  avoid  the  contract  and  main- 
tain this  suit  Consenting  to  the  sale  by  her 
father  would  not  be  more  binding  on  her 
than  her  own  contract  The  facts  here  are 
very  mnch  like  those  in  the  case  of  Upshaw  v. 
Gibson,  53  Miss.  341.   As  Is  said  in  that  case: 

"It  is  certain  that  she  could  not  have  contract- 
ed a  valid  sale  of  the  mules  or  other  personal 
property,  and  that  the  rights  of  third  peTsons  had 
supervened  makes  no  difference,   *   •  • 

'^Did  her  silent  consent,  deduced  from  her 
failure  to  prodaim  her  rights  and  object  to  the 
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sale,  confer  anj  sreater  rigbt  on  HanqthKyi 
than  ber  oontraet  would  have  donel** 

To  which  qnestloii  the  court  answered 
"Na" 

It  ther^ore  follows  that  the  drcalt  court 
was  in  ttTor  Id  granting  the  pereiQptory  Idp 
Btroctlon  for  the  defendant. 

Beversed  and  remanded. 


ILUNOIS  GENT.  B.  GO.  T.  OAIiHOUN. 
(Ko.  18930.) 

(Snpreme  Goort  of  Miasisaippl.   March  26, 
1917.) 

Appeal  from  Circait  Court,  Carroll  Gotm^; 
H.  H.  Rodgers,  Judge. 

Action  between  the  Illinois  Central  Railroad 
Gompanj  and  Mra.  Anna  Galhoon.  Jadpnent 
for  the  latter,  and  the  former  appeals.  Affirmed. 

Mayes,  Wells,  Msj  ft  Sanders,  of  Jackson, 
tor  appellant  A.  J.  Goleman,  of  Yaiden,  for 
appellee. 

PER  CURIAM.  Affirmed. 


WHITE  V.  STATE.   (No.  19085.) 

(Sapreme  Court  of  MfssiBsippi.  Mardi  26, 1917. 
SnKsestion  of  Error  Onrmled  April 
9,  1917.) 

Appeal  from  Clrenit  Courts  Ghiduunw  Goon- 
tyJL  J-  if-  Bates,  Jndge. 

Heyward  White  was  convicted  of  rape,  and 
he  appeals.  Affirmed. 

Wm.  F.  Buchanan,  of  Okolona,  for  anwllant 
Boas  A.  Collins,  Attr.  Qen..  lor  the  States 

FEB  OUBIAM.  Affirmed. 


GORDON  T.  HINDS  C0IINT7.   (No-  18972.) 

(Supreme  Court  of  MIsrisdppL   Mardi  26, 
1017.) 

Appeal  from  Circuit  jQourt,  ^nds  Oiunty; 
W.  H.  Potter,  Judge.  .  „.  , 

Action  between  Lewis  Gordon  and  Hinds 
County.  Judgment  for  the  latter,  and  the  for- 
mer appeals.  Affirmed. 

Ij.  H.  Bnrcfa  and  Bobt  Powell,  both  of  JaA- 
son,  for  appellant.  Ben  H.  Wells,  of  JackBon, 
for  appellee. 

PEBCUBIAM.  Affinned. 


BISHOP  et  aL  V.  HUDDLESTON. 
(No.  18828.) 

(Soprooe  Court  of  MississiroL   MarA  26, 

1917.) 

Appeal  from  Circuit  Court,  Tishomingo  Coun- 
ty:  Claude  Clayton,  Judge. 

Action  between  G.  W.  Bishop  and  others  and 
W.  H.  Huddleston.  Judgment  for  the  latter, 
and  the  former  appeal.  Affirmed. 

W.  B.  Ellis,  of  luka,  for  appellants.  Som- 
erville  &  Somernlle,  of  Cleveland,  for  appellee. 

PEBCUBIAM.  Affirmed. 


TRENHOLM  t.  KELLOGG.    (No.  19002.) 

(Supreme  Court  of  Mississippi.    April  2.  1017.) 

Appeal  from  Chancery  Court,  Tazoo  Count?; 
P.  2.  Jones,  Chancellor. 


Suit  between  B.  Ij.  Trenholm.  trustee,  and 
J.  M.  Kellogg,  executor.  Decree  fior  the  latter, 
and  the  former  appeals.  Affirmed. 

Watklns  ft  WstUns,  of  Js^son.  ftir  ai^d- 
lant.  EL  F.  Noel,  of  Lezingtosi,  for  v^pdles. 

PER  CUBIAM.  Affirmed. 


HATTIESBUBG  HARDWABE  Ca  «. 
PITTSBURG  STEEL  00. 
(No.  19056.) 
(Supreme  Court  of  MississippL   April  2,  1917.> 

Appeal  from  Circuit  Court,  Forrest  Connt7* 
Paul  B.  Johnson.  Judge. 

Action  between  the  Hattiesburg  Hardware 
Company  and  the  Pittsburg  Steel  Company. 
Judgment  for  the  lattw,  and  the  Conner  vpeals. 
Appeal  dismissed. 

Carrie  &  Currie,  of  Hattlesbnrg,  for  appellaab 
W.  S.  Welch,  of  Laurel,  for  appellee. 

PER  CURIAM.  Appeal  dfimisssdi 


(No.  1S79U 
Ifsjch  28, 


MIDDLETON      DAVIS  et  sL 
(Supreme  Court  ot  Misslsripi^ 
19170 

Appeal  from  Chancery  Court.  Hinds  County; 
O.  B.  Taylor.  Chancellor. 

Suit  between  Ellis  S.  Middleton,  administra- 
tor of  the  estate  of  Lucinda  G.  Bellows,  dfr- 
ceased,  against  B.  J.  and  H.  B.  Davis.  Decree 
for  the  lattor,  and  the  formw  appeals.  Affinned. 

U  Brame,  of  Ja(A8on.  and  MazBhall  ft  Fraser. 
of  Toledo.  Ohio,  for  appellant.  Alexander  ft 
Alexander,  Watkins  ft  WatkiDS,  and  B.  H.  ft  J. 
H.  nunnpson,  all  of  Jackson,  fw  vpdlees. 

PER  CURIAM.  Affirmed. 


TORREY  et  aL  v.  TOBBET.   (Na  10015.) 

(Supreme  Court  of  Mississippi.  April  2,  1017> 

Appeal  from  Chancery  Court,  Jeffemoa  Coun- 
ty;  B.  W.  Cutrer,  CHiancellor. 
Suit  between  W.  H.  Torrey  and  others  and  J. 

E.  Torrey,  executor.  Decree  for  the  latter,  and 
the  former  appeal.  Affirmed. 

J.  S.  L(«an,  of  Fayette,  for  appellants.  J.  BL 
Torrey,  of  Fayette,  for  appellee, 

FEB  CUBIAM.  Affirmed. 


JOHNSTON,  State  Revenue  Agent,  HABRT 

et  aU    (No.  18096.) 
(Supreme  CSourt  of  Mississippi.   April  2,  1917.> 

Appeal  from  Circuit  Court,  Harrisfm  County; 
Jas.  H.  Neville,  Judge. 

Action  between  J.  O.  JtAnstcm,  State  Revenue 
Agent,  and  Dr.  J.  J.  Harry  and  others.  Judg- 
ment for  the  lattor,  and  the  farmer  appeals.  Af- 
firmed. 

Dodds  ft  Montgomery,  of  Gulfport,  for  appel- 
lant. White  ft  Ford,  <^  Gulfport,  for  appel- 
lees. 

PER  CURIAM.  Affirmed. 


BENNETT  T.  GIAUGHTON.    (No.  lfi013.V 

(Supreme  Coart  of  MissiBBippi.   April  2,  1917,> 

Appeal  fran  (Circuit  Court.  Vnifcinson  Coan> 
ty;  B.  E.  Jackson,  JudgSu 
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Action  between  O.  L.  Bennett  and  O.  P. 
Clotq^ton.  Judgment  for  tlie  latter,  and  faa 
former  appeals.  Affirmed. 

At^laud  H.  Jones,  of  WoodrUle,  for  appel- 
lant. Bramlette  St  Biamlette,  oC  WoodTill^  for 
appdlee. 

PBB  OUBIAH.  Affirmed. 


HABRISON  CX)TJNTY  UNION  WABB- 
BOUSB  GO.  T.  EDWABDS  eC  aL 
(No.  1807U 

(Svprone  Oonrt  of  MisnssippL   Maieh  28^ 
1917.) 

Appeal  from  CIrcnit  Court,  Harrison  Oonnty; 
Jas.  H.  Neville,  Judge. 

Action  between  the  Harrlaon  Goanty  UnloD 
Warehouse  Company  and  B.  Edwards  and  oth- 
ers, claimants.  Jndgmrat  for  the  latter,  and 
the  former  aiveals.  Affirmed.  - 

J.  C.  Roes  and  B.  XL  Eabxi,  bo&  of  Oulfport, 
for  appellant  T.  B.  Barrett  and  J.  M.  Morse, 
Jr.,  both  of  GnUport,  for  app^ees. 

FEB  OUBIAM.  Affirmed. 


CITY  or  OXF0BI>  T.  I.ANSI    (No.  189G7.) 

(Supreme  Court  of  HisaiaBlppL   March  26, 
19170 

Appeal  from  CHrcnit  Court,  Lafayette  County; 
B.  K.  MahoD,  Jnd^ 

Action  between  the  City  of  Oxford  and  Manon 
Lane.  Judgment  for  the  Utter,  and  the  former 
appeals.  Affirmed. 

Jftg.  Stone  &  Sons,  of  Oxford,  for  appellant 
J.  8.  Rhodes,  of  Jackson,  and  It.  O.  Andrews 
and  Ed^  Webster,  both  of  Oxford,  for  appellee. 

PBB  CUBL^.  Affirmed. 


OULVBB  et  ftL  T.  OCEAN  SPRINGS  STATE 
BANK.    (No.  18870.) 

(Snpmue  Oonrt  of  Missiasipid.   Haxeh  26, 
1»17J 

Appeal  from  Circuit  Oonrt  Harrison  Cotm^; 
J.  H.  Neville,  Jndge. 

Action  between  Ora  M.  Culver  and  others  and 
the  Ocean  Springs  State  Bank.  Judgment  for 
the  latter,  and  the  former  appeal  Affirmed. 

D.  M.  Graham,  of  Qalfport  for  appellants. 
B,  B.  Brcritt,  of  Paacagoula,  fw  appeUee^ 

PER  fTTTPTAM,  Affirmed. 


ANDERSON  t.  WIIiLIAMS.  (No.  188540 

(Supreme  Court  of  Misdnlpi^   Uareh  26w 
19170 

Appeal  from  Circuit  Coort,  Jonea  Coimty; 
Panl  B.  Johnson,  Judge. 

Action  between  S.  M.  Anderson  and  N.  H. 
WiUiama.  Judgment  for  the  latter,  and  the 
former  appeals.  Affirmed. 

Pack  &  Collins,  of  Laurel,  for  appellant. 
Montgomery  &  Eirkland,  of  Ijaurel,  for  appel- 
lee. 


TINSIiBT  r.  WAIiKER.  (N&  19(M40 

(Supreme  Oonrt  of  MIssiirippL   Marcb  26, 
1917.) 

Appeal  from  Circuit  Court  Neshoba  County , 
A.  J.  McLaurtn,  Judge. 

Action  between  J.  T.  Tinsl^  and  J.  J.  Walk- 
er. Judgment  for  the  latter,  and  tin  former 
appeals.  Appeal  dlamlased. 

PER  OfTRTAM,   Appeal  dismissed. 


GORDON  T.  DUCEWORTB  ct  aL 
(Noi  16949.) 

(Sopreme  Court  of  MississlppL   March  26, 
1917.) 

Appeal  from  Circuit  Court  Jonea  County; 
Paul  B.  Johnson,  Judge. 

Actim  between  J.  G.  Gordon  and  Joe  Dnck- 
WOTth  and  others.  Judgment  for  the  latter,  and 
tbo  former  apiieals.  Affirmed. 

J.  O.  Smith,  of  LanrdiJor  appellant  J.  T. 
Taylor,  of  EUb^e,  and  W.  J.  Pa^,  of  Laurel, 
for  appellees. 

PER  CURIAM.  Affirmed. 


HOLTBTBLD  et  aL  t.  HAI^ELL  at  iL 
(No.  18907.) 

(Snprema  Conrt  of  MiasUpid.   March  26, 
191T0 

Appeal  from  Cbaucery  Court,  Jones  County; 
Sam  Whitman,  Jr.,  Chancellor. 

Suit  between  Marshall  Holifield  and  others 
and  R.  E.  Halsell  and  others.  Decree  for  the 
latter,  and  the  former  appeal.  Affirmed. 

Goode  Montgomery,  of  Laurd,  for  appellants. 
B.  E.  Eaton,  of  Guifport  and  Weldi  &  Street 
of  Laurel,  for  appellees. 

PER  CURIAM.  Affirmed 


FEB  CURIAM. 
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Affirmed. 


ILUNOIS  QBNT.  R.  CO.  t.  PHUJJPS  et  aL 

(No.  18973.) 

(Supreme  Oonrt  of  Mississipi^   March  26, 
1917.) 

Appeal  from  Circuit  Court,  I^nola  County; 
E.  D.  Dinklns,  Judge. 

Action  between  the  Illinois  Central  Railroad 
Company  and  O.  B.  PhiUipa  and  others.  Judg- 
ment fox  the  latter,  and  the  fotmer  appeals.  Af- 
firmed. 

Mayes,  WeUii^May  ft  Sanders,  of  Jackson,  for 
appellant  J.  JP.  Dean,  of  Senatoblo,  for  ap- 
peUees. 

PER  CJURIAM.  Affirmed. 


PAINE     PBAVBY'S  BSTATB.  (No.  18957.) 

(Supreme  Conrt  of  Misaiaaipid.   Blarch  26. 
1917.) 

Appeal  from  Chancery  Court  Monroe  County ; 
A.  J.  Mclntyre,  Chaaceilor. 

Suit  between  George  C.  Paine,  executor,  and 
estate  of  Mrs.  M.  E.  Peavey.  Decree  for  the 
latter,  and  the  former  appeals.  Affirmed. 

Alexander  &  Alexander,  of  Jackson,  and  Paine 
&  Paine,  of  Aberdeen,  for  appellant  Leftwlcb 
ft  Tubb,  of  Aberdeen,  for  appellee. 


PER  CURIAM. 


Affirmed. 
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lUiINOIS  OBNT.  lU  00.  t.  JOHNSON. 

iNo.  loooa) 

(Supreme  Court  of  MiasisBippL   April  2,  1917.) 

Appeal  from  Circuit  Court,  Panola  Oountr; 
E.  D.  Dinkias,  Judge. 

Action  between  the  Illioois  Central  Bailroad 
Company  and  O.  D.  JohDSon.  Judgmoit  tor  the 
latter,  and  tbe  former  appeals.  Affirmed. 

Mares,  Wells.  Maj  &  Sandenu  of  JacloMHi, 
for  appellant,  h.  U  FeanKm,  of  Saidii,  for  ap- 
peUe& 

FEB  ODBIAM.  Affirmed. 


GIBSON  et  aL  7.  SHEBABD.    (No.  1882S.) 

(Smneaae  Ooort  d  MiasissippL   Mardi  20, 
1817.) 

Appeal  from  Chancery  Court,  Coahoma  Coun- 
ty; M.  E.  Denton.  Chancellor. 

Soit  between  John  and  Susan  Oibson,  «kscii- 
toTs,  and  J.  H.  Sberard.  Decree  for  the  latter, 
and  the  former  appeaL  Affirmed. 

Cntrer  &  Johnston,  of  Clarkadala  for  appel* 
lants.  Green  &  Green,  of  Jadoon,  few  appeUee. 

PER  CURIAM.  Affirmed. 


METER  T.  WOODS.    (No.  18851.) 

(Supreme  Court  of  MisEdssippi.   Mardi  26, 
1917.) 

Appeal  from  Circuit  Court,  X^auderdale  Coun- 
ty; W.  W.  Vmable,  Judge. 

Action  between  Sam  Meyer  and  H.  J.  Woods. 
Judgment  for  the  latter,  and  tbe  former  ap- 
peals. Affirmed. 

McSeath  &  MUler  and  Jacobson  &  Brooks,  all 
of  Meridian,  for  an>dlant  F.  V.  Brahan  and 
Baskin  ft  Wilboom,  all  of  Meridian,  tor  appel- 
lee. 

PER  CURIAM.  Affirmed. 


FABIES  T.  MYERS  et  aL   (No.  18962.) 

(Snpr^e  Court  of  MississippL    March  26, 
1917,) 

Appeal  from  Chancery  Count,  BoUvar  County ; 
Joe  A.  May,  ObanisellOT. 

Suit  between  Charles  Fariee  and  Mrs.  Fl(H*ine 
Hicks  Myers  and  others.  Decree  for  the  lat- 
tec,  and  the  former  appeals.  Affirmed. 

Benj.  W.  li.  Bedford,  of  Cleveland,  and  Clay- 
ton D.  Potter,  of  Jackson,  for  appellant  Dun- 
can H.  Chaim)erlain,  Jr.,  of  Cleveland,  for  ap- 
pellees. 

PER  CURIAM.  Affirmed. 


an  lA.  48) 

No.  21U6. 
MEYER  V.  FAIVRE. 
(Supreme  Court  of  Louisiana.  Marc^  12,  1917.) 

(Sj/Oabiu  ^y  ike  OowrtJ 

Libel  akd  Slandbb  «=>112(1)  —  Action  tob 

Slandeb— Evidence. 
Plaintiff  miut  make  his  case  certain. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  32S-328.  830.  331.  341.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  E.  K.  SUnner,  Judge. 


Action  by  Louisa  Meyer,  wife  of  Louis 
Meyer,  against  Dr.  George  W.  Faivr&  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Florence  Loeber,  of  New  Orleans,  for  ap- 
pellant Hugh  8.  Satbon,  of  New  Orleans, 
for  appdlee. 

SOMMBRTILLIDb  J.  Petitioner  alleges 
that  she  was  a  member  of  the  St  Louis  In- 
dustrial Insurance  and  Sick  Benefit  Assoda- 
tUm,  and  that  defmdant  was  the  r^nlar 
attendant  idiyslcian;  that  defendant  daib 
dex«A  her  to  divas  persons  and  to  W.  S. 
Pratt,  snperintendoit  of  said  named  a«MMia- 
tlaa,  tslUng  blm  that  die  wag  a  "drug 
fiend,  meanliw  that  she  was  addk^ed  to  the 
use  of  morphine  or  similar  dmgs^' ;  and  that 
she  was  damaged  thereby. 

PefMidwnt  admitted  that  jdatntlff  was  a 
new  member  of  the  association  named;  that 
W.  &  Pratt  was  the  anperintendrat;  and 
that  he  was  the  regular  attendant  thereof. 
He  alleges: 

"That  under  the  form  of  policy  issued  by 
the  said  association,  the  membership  of  each 
new  member  is  subject  to  cancellation  during  the 
first  six  taontbs  should  the  associatum  ascer- 
tain that  the  party  was  suffering  from  any 
chronic  disease  at  the  time  he  made  application 
for  membership.  That  It  is  the  duty  of  this 
respondent  as  the  physician  of  said  association, 
to  make  report  of  any  chronic  condition  of  any 
new  member  coming  under  bis  treatment  witb< 
in  the  said  six  months,  and  that  such  reports 
are  confidential  and  are  privileged  communica- 
tions  under  the  law.  Respondent  now  avers 
and  says  that  plaintiff  was  such  a  new  member, 
and  during  the  first  six  months  of  her  member- 
ship applied  to  him  for  treatment,  and  that  in 
the  line  of  his  duty  he  made  a  report  to  the 
superintendent  of  said  associaticm  concerning 
the  physical  condition  of  the  plaintiff,  which 
report  was  both  confidential  and  privileged.  He 
specially  denies  that  in  making  said  report  be 
accused  the  said  plaintiff,  directly  or  indircct- 
.  expressly  or  by  innuendo,  of  being  a  drug 


.end.'' 

There  was  judgment  for  defendant,  and 
plaintiff  has  appealed. 

Plaintiff  testified  that  Mr.  Pratt  told  her, 
in  tbe  presence  of  Mrs.  Wlrth,  that  defend- 
ant bad  said  that  she  was  a  drug  fiend,  "^ot 
only  once,  but  three  times."  Mrs.  Wirtb  cor- 
roborated plaintiff.  Mr.  Pratt  was  called  as 
a  witness  by  plaintiff,  and  be  denied  that  de- 
fendant bad  told  him  that  plaintiff  was  a 
dope  or  drug  fiend,  and  testified  that  be  bad 
not  stated  to  plaintiff  tbat  defendant  had. 

Plaintiff  called  two  other  witnesses  who 
denied  that  they  had  ever  beard  tbe  charge 
made  against  her,  or  tbat  they  had  ever  said 
to  any  one  tbat  such  charge  bad  been  made. 

Defendant  testified  tliat  be  bad  never  made 
tbe  cbai^,  or  anything  like  it  Be  bad  at- 
tended plaintiff  as  a  physician  during  tbe 
first  few  months  of  ber  membership  of  the  St. 
Louis  Industrial  Insurance  ft  Sick  Ben^t 
Association;  and,  finding  tbat  she  had  a 
chronic  complaint,  bad  reported  sn<dk  finding 
to  the  association,  as  waa  bis  dnt7,  aa  tlie  at- 
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tending  phyBl<dan  oC  the  aBsodaUon,  to  do; 
and  he  bad,  in  acc<n^Bce  with  the  rules  of 
said  aasociatlfHi,  recommended  that  she  be 
Arooped  trom  membership. 

The  plaintiff  baa  entirely  failed  to  make 
out  ber  case. 

Judgment  affirmed. 

(Ul  La.  W) 

N<K  2145& 
BOLNEa  T.  TEXAS  &  P.  BT.  00. 
(Supreme  Oonrt  of  Louisiana.  March  12, 1917.) 

(Spttahita  ly  Sditorial  Staff.) 

Raiiaoads  4e=337(KI)— Injubies  to  Pzbsohs 

Near  Tback— Negligence. 
Where  plaintiff  crossed  the  main  track  of  a 
railroad  along  which  an  engine  was  approaching 
in  order  to  speak  to  the  nrcman  in  an  engine 
baeltinE  a  tr^n  altmg  a  branch  track  ten  feet 
from  the  main  track,  and,  after  reaching  a  place 
of  8afet7  between  the  tracks,  stepped  back  bo 
cIoe«  to  the  main  track  that  the  engiue  (bereoa 
stnick  and  injured  blm,  and  it  aK>eared  that 
when  he  stepped  back  the  engine,  which  had 
sounded  its  whistle  and  was  ringing  Its  bell,  was 
too  close  to  be  stopped  before  striking  him,  no 
negligence  on  the  part  of  the  railway  was  shown 
and  plaintiff  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ii  1276,  1278.] 

Appeal  from  Sronrteoitb  Judicial  Dlstiict 
Court,  Parish  of  ATi^eUes;  Ado^phe  J.  La- 
fargn^  Jadge. 

Action  by  George  H.  Bolner  against  the 
"^xftB  &  Padflc  Railway  Cfunpany.  Judg- 
ment for  the  plaintiff,  and  defendant  appeals. 
Judgment  set  aside,  and  suit  dismissed. 

Howe,  Fenner,  Spencer  &  Cocke,  of  Kew 
Orleans,  and  Wm.  H.  Peterman,  of  Marka- 
ville,  for  appellant.  Ceppel  &  Capp^  at 
UariEsrllle,  for  aj^ellee. 

PROYOSTT.  J.  As  plaintiff  was  on  his 
way  to  the  post  office,  in  the  town  of  Bunkle, 
to  mail  a  letter,- he  crossed  the  track  of  the 
Harkarllle  branch  of  the  Texas  &  Padflc 
Railroad,  and  then,  30  feet  further,  the  trac^ 
of  the  main  line  of  the  railroad.  He  then 
bad  before  him,  10  feet  further,  the  track  of 
the  Eunice  branch  of  the  same  road.  On 
this  last  track  a  long  freight  train  which 
was  backing  slowly  Intercepted  bis-  path. 
Several  persons  going  in  the  same  direction 
as  he  had  stopped  t>efore  crossing  the  main 
trade,  because  they  had  seen  a  locomotlTe 
and  tender  approaching  on  the  track,  and 
hardly  more  than  100  yards  away.  One  of 
them  called  plaintiff's  attentlcm  to  this  loco- 
mottTe,  and  says  that  plaintiff  looked  at  It 
aDd  answered  that  he  saw  It.  This  Is  testi- 
fied to  by  several  witnesses,  but  Is  denied 
by  plaintiff.  Be  that  point  as  it  may,  it  is 
not  necessary  for  the  dedsl<ui  of  the  case. 
Plaintiff's  object  in  crossing  the  second,  or 
main,  track  was  to  come  close  to  the  back- 
ing train  to  speak  to  the  fireman.  In  doing 


so  he  stood  In  the  10-foot  space  between  the 
track  in  front  of  him,  on  which  this  train 
was  backing,  and  the  main  track  behind  hbn, 
on  which  the  locomotlre  and  tender  were  ap- 
proaching. When  this  locomotive  and  taider 
were  about  15  feet  from  him  he  striped 
back,  thus  coming  within  the  line  of  danger, 
and  the  beam  of  tiw  locomotire  strode  him, 
and  knocked  him  down.  The  locomotive 
stopped  within  about  26  feet  after  having 
BtmdE  him.  He  brings  this  suit  la  damages 
against  the  defendant  company,  diarging 
n^Ugenee. 

W«  can  discover  ncoie.  He  was  standing 
out  of  ttie  line  of  danger  vriille  the  locomotive 
was  approaching,  and  was  seen  by  tiie  en* 
glneer  and  fireman.  When  he  stepped  back 
Into  the  line  of  danger,  the  time  had  pass- 
ed when  the  locomotive  could  have  been 
8t4vped  befwe  strikl^  him.  It  is  mpposed 
that  what  caused  him  thns  to  stcv  hade  was 
the  letting  oat  of  steam  by  the  locomotive  of 
the  baddng  frdi^t  train  fast  after  having 
passed  him.  The  whistle  of  the  locomotive 
that  struck  Urn  had  beea  blown  shortly  be- 
fore and  the       was  duly  ringing. 

The  Jndpnent  appealed  from  is  set  aside, 
and  the  suit  is  dismissed  at  plaintiff's  cost. 


aU  La.  62) 

No.  20801 

STANDARD  OIL  CO.  OF  LOUISIANA  v. 

BARLOW  et  al. 
(Supreme  Court  of  Louisiana.  March  12, 191T.) 

(ByUabut  hp  SditorM  Staff.) 
MnvBB  ANn  MmEBALB  «so80— On.  and  Oas 

LSASB— RBHOVAL  of  MACHXITKBT— BSABOnA- 
BLE  TnoE. 

The  lessee  onder  an  oil  lease  who  drills  s 
well  which  proves  unprofitable  may  abandon 
the  land,  and  within  a  reasonable  time  may  ex- 
ercise the  right  conferred  by  the  lease  "to  remove 
all  machinery,  fixtures,  and  improvements  placed 
thereon  at  any  time"  by  removing  the  pipe 
which  had  been  left  in  the  ground;  and  elgnt 
moDtbs  after  the  abandonment  is  a  reasonable 
time  within  which  to  take  sudi  action. 

[Ed.  Note.— For  other  cases,  seel  Mines  and 
Minerals,  Cent.  Dig..  |  20a] 

Appeal  from  First  Judicial  "District  Court, 
Parish  of  Oaddo;  Sobn  R,  Land,  Judge. 

Action  for  Injunction  by  the  Standard  Oil 
Company  of  Louisiana  against  W.  W.  Bar- 
low and  others.  Judgment  for  plaintiff 
awarding  a  certain  sum  to  defendants  as 
damages  to  land,  and  defoidants  appeaL  Af- 
firmed. 

John  B.  Files,  of  Shreveport,  for  appel- 
lants. J.  a  Pu^  &  Son,  of  Shreveport,  for 
appellee. 

Statement  of  the  Case. 

MONROE},  O.  J.  Plaintiff  entered  Into  an 
oil  lease  with  defendants  agreeably  to  which 
It  drilled  a  well  which  proved  unprofitable, 
and  was  abandoned,  plaintiff  removing  most 
of  Its  appliances.   About  eight  months  later 
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Its  r^resentatives  appeared  upon  the  scene 
and  were  In  the  act  of  removing  tbe  pipe 
which  had  been  left  In  the  ground,  when 
they  were  prevented  by  defendants.  Plain- 
tiff thereupon  enjoined  defendants  from  In- 
terfering, and  defendants  answered  its  peti- 
tion, alleging  that,  by  reason  of  the  abandon- 
ment of  the  enterprise,  as  stated,  plaintiff, 
had  forfeited  any  right  that  it  may  have  had 
to  remove  the  pipe;  that  it  had  permitted 
oil,  gas,  and  salt  water  to  escape  from  the 
well  and  damage  tbelr  land  to  the  extent  of 
$500;  that  pending  the  Injunction  It  re- 
moved the  pipe,  which  was  worth  $5,000; 
and  that  it  should  be  compelled  to  pay  de- 
fendants attorney's  fees  to  the  amount  of 
$500.  Tbe  judge  a  quo  awarded  defendants 
$126  for  damage  done  to  their  land,  directed 
that  the  costs  be  divided,  and  otherwise  gave 
judgment  for  plaintiff.  Defendants  alone 
ha!ve  appealed. 

Opinion. 

Tbe  oontract  Into  which  tbe  litigants  had 
entered  conferred  upon  the  lessee  "tbe  right 
to  remove  all  machinery,  fixtures,  and  Im- 
provements placed  [on  the  leased  premises] 
at  any  time."  The  learned  trial  judge  says 
In  his  well-consldered  opinion: 

"It  is  incredible  that  any  oil  company  should 
intend  to  present  to  a  leaser  $1,400  worth  of 
pipe,  after  it  had  expended  $10,000  or  more  in 
drilling  a  well  into  salt  water." 

And  so  It  appears  to  us.  No  doubt,  Lf  the 
lessor  defers  the  removal  of  his  pipe  for  so 
long  a  time  as  to  authorize  the  belief  that  he 
has  abandoned  it,  a  court  would  so  bold,  but 
counsel  for  plaintiff  quote  "Thornton"  and 
"Archer"  to  the  effect  that  tbe  lessor  is  en- 
titled to  a  reasonable  time  after  the  expira- 
tion of  his  lease  within  wblc^  to  take  sudi 
action  (as  also  Perry  v.  Acme  Oil  Co.,  44 
Ind.  App.  207.  88  N.  E.  859),  and  we  approve 
that  doctrine.  Plaintiff  makes  no  complaint 
of  the  allowance  of  the  $125,  which  seems 
to  have  been  authorized  by  tbe  contract. 

Judgment  afflimed. 

(141  La.  53)  ~  ' 

No.  20852. 

PmST  NAT.  BANK  OF  LAKE  CHARLES 

V.  BELL  (POPE.  Garnishee). 
(Supreme  Court  of  Louisiana.  March  12, 1917.) 

(SyttabuB  ly  Editorial  Biag.) 

L  COBPORATIONS    «=»]r23(l)  —  TbAHSFSB  OF 

Stock— Notice  to  Cobpobation— Statute. 
Under  Act  No.  180  of  1904,  providing  that 
the  delivery  of  a  stock  certificate  of  a  corpora- 
tion to  a  bona  fide  purcliRser  or  pledgee  for  val- 
ue with  a  written  transfer  of  the  same,  or  a 
written  power  of  attorney  to  sell,  assign,  and 
transfer  the  same  signed  by  the  owner  of  the 
certificate,  shaU  be  a  sufficient  delivery  to  trans- 
fer the  title  as  aeainst  all  parties,  a  pledge  of 
the  stock  is  valid,  though  the  corporati<m  was 
never  notified  thereof,  since  when  a  thing  done 
is  sufficient  there  can  be  nO  necessity  for  doing 
anything  more. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  f  B07.] 


2.  Statutis  «=»113C1)— TnxB— Tbanbfes  ov 

CoBPOBATB  Stock. 
The  title  of  an  act  declaring  that  it  Is  one 
relative  to  the  transfer  of  stock  in  corpora- 
tions is  sufficient  to  cover  a  provision  prescrib- 
ing what  shall  be  sufficient  to  effect  a  transfer 
of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  1 141.] 

8.  CoKPORATions  «=3l23(2)— PixnoE  of  Con- 
POSATB  Stock— Fobm—Secueitt  fob  Note. 
A  written  statement  on  the  back  of  a  note 
that  the  note  is  secured  by  a  certificate  for  cor- 
porate stock,  which  stock  is  the  property  of  the 
payee,  to  whom  all  earnings  shall  belong,  and 
that  the  note  is  only  given  to  secure  to  the  payee 
tbe  right,  on  demand,  to  secure  payment  of  the 
amount  on  return  of  the  stock,  is  a  pledge  -not  a 
sale  of  the  stock,  especially  where  tbe  testimony 
shows  that  the  mtentitm  of  the  parties  was  to 
pledge,  and  not  to  sell. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  8.1 

4.  Gabnishueitt  «=»29  —  Riaan  ov  Plain- 

TIFP— OWNEKSHIP  OF  PeOPBBTT. 
In  proceedings  to  garnish  corporate  stock 
held  by  the  garnishee,  who  claimed  a  ptetlge 
therein,  plaintiff  cannot  contend  that  the  trans- 
fer of  the  stock  to  the  garnishee  was  a  sale  not 
a  pledge,  since  he  could  not  ask  to  subject  the 
stock  owned  by  tbe  garnishee  to  the  payment  of 
defendant's  debt 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  SS  47,  60,  74,  88,  100.] 

5.  LlMTTATlOIl  OF  ACTIONS  *=>145(1)— INTEB- 

buption  OF  Pbescbiption. 
A  pledge  of  corporate  stock  securing  a  note 
is  a  constant  acknowledgment  of  the  debt  which 
constantly  interrupts  prescription. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  fiS  584.  586.  680,  591.] 

6.  Limitation  of  Aotiors  «=9l45(l)  —  Pbe- 
SCaiPTION— iNTEBBnPTION — RIGHTS  OF  CeED- 

rroBS. 

The  pledge  of  coniorate  stock  to  secure  a 
note  interrupts  prescription  against  the  note, 
even  as  between  the  pledgee  and  other  creditors 
of  tbe  debtor,  though  if  prescription  had  accrued 
the  debtor  could  not  renounce  the  right  thereby 
acquired  to  tiie  prejudice  of  his  creditors. 

[Ed.  Note.— For  other  cases,  see  Limitatim  of 
Anions,  Gent  Dig.  »  584,  686, 590,  591.] 

Appeal  from  FlfCeoith  Judicial  District 
Gcmrt,  Parish  of  Calcaslea;  Alfred  M.  Barhe, 
Judge. 

Action  by  tbe  First  National  Bank  of  Lake 
Charles  against  Louis  J.  Bell,  in  which  N.  D. 
Poi)e  was  summoned  as  garnishee.  From  a 
judgment  austaiulng  the  commissioner's 
(^alm  of  pledge  of  tbe  property  of  defendant 
In  his  possession,  plaintiff  appeals.  AfBrmed. 

Pnjo  &  WlUlamson,  of  Lake  Charles,  for  ap- 
pellant McCoy  &  Moss,  of  Lake  Charles,  tac 
gamlsbee. 

PROVOSTT,  J.  The  plaintiff,  a  jodgmeut 
creditor  of  tbe  defendant  Bell,  caused  gar- 
nishment process  to  be  issued  upon  his  judg- 
ment and  interrogatories  to  be  served  upon 
the  garnishee.  Pope.  Tbe  latter  answered 
that  he  had  in  his  possession  50  shares  of 
stodc  belonging  to  the  defendant,  BdU,  but 
that  he  held  the  same  In  pledge  as  collateral 
security  for  a  note  of  Bell  for  $5/)00,  dated 
April  29, 1907,  payable  *m  demand. 


^For  otter  cwws  sm  ssme  toyle sod  KST-HUMBBB la  sU  K^-NsaUmred  DlgtM|SBd  Xndeui 

Digitized  by  CjOOg  IC 


BTAT2B  r.  SHELTER 


629 


Plaintiff  ursefl  that  thU  pledge  cannot  avail 
the  garnishee.:  First,  because  Invalid;  and, 
secondly,  because,  If  ever  valid,  it  has  lapsed, 
by  reason  <a  the  said  note  having  been  ex- 
tlngnlshed  by  the  prescription  of  five  years. 

The  Invalidity  Is  urged  <«i  the  ground  that 
the  corporation  whose  stock  is  In  question 
was  never  notified  ot  the  pledge. 

To  this  the  garnishee  answers  that  Act 
180,  p.  370,  of  1904,  such  notification  Is  dis- 
pensed with.  This  act  reads: 
"An  act  to  establish  a  law  uniform  with  the  laws 

of  other  states  relative  to  the  transfer  of 

stock  in  corporations. 

"Be  it  enacted  by  the  General  Assembly  of 
the  state  of  Louisiana,  that  the  delivery  of  a 
stock  certificate  of  a  corporation  to  a  bona  fide 
purchaser  or  pledgee  for  value,  t<%ether  with  a 
written  transfer  of  the  same,  or  a  written  pow- 
er of  attorney  to  sell,  assltm.  and  transfer  the 
same,  signed  by  the  owner  of  the  certificate, 
shall  be  a  sufBcient  delivery  to  transfer  the  title 
as  against  all  parties;  but  no  such  transfer 
shaii  affect  the  right  of  the  corporation  to  pay 
any  dividend  due  upon  the  stock,  or  to  treat 
the  holder  of  record  as  the  holder  in  fact,  until 
such  transfer  is  recorded  upon  the  books  of  the 
corporation,  or  a  new  certificate  Is  issued  to 
the  person  to  whom  It  has  been  so  transferred." 

Plalntttf  says  that  this  law  does  not  dis- 
pense with  notice  to  the  corporation,  and 
that  if  it  had  that  effect  it  would  be  uncon- 
stitutional as  violative  of  article  31  ot  the 
Constitution,  requiring  the  object  of  an  act 
to  be  expressed  In  its  title. 

[1]  This  law  manifestly  has  the  effect  of 
dispensing  with  notice  to  the  corporatioo, 
since  It  says  that  a  delivery  of  the  stock  to 
the  pledgee  ti^ether  with  a  written  transfer 
shall  be  a  sufficient  delivery  to  transfer  the 
title  as  against  all  parties.  When  the  thing 
ioae  Is  "sufficient,"  there  can  be  no  necessity 
for  doing  anything  more.  Whatever  more 
might  be  done  would  be  mere  surplusage. 

[2]  As  to  the  sufficiency  of  tbe  title  of  the 
act,  the  declaration  that  the  act  is  one  "rel- 
ative to  the  transfer  of  stock  In  corpora- 
tions" appears  to  us  clearly  to  cover  a  pro- 
vl^on  prescribing  what  shall  be  sufficient  to 
be  done  for  effecting  a  transfer  of  such  stock. 
.  [3]  The  pledge  Is  further  impugned  on  tbe 
ground  that,  as  appears  by  the  writings  evi- 
dencing it.  It  Is  in  rsality  not  a  ^edge,  but 
a  sale. 

These  writings  are  as  follows :  A  promis- 
sory note  on  the  back  of  which  appears  the 
following: 

"This  note  is  secured  by  Cert.  No.  18  for  50 
shares  of  the  capital  stock  of  the  Martin  Tram 
Co.,  Ltd.,  which  are  in  fact  the  property  of  N. 
D.  Pope,  and  all  earnings  accrued  on  these 
shares  ot  stock  from  date  to  belong  to  tbe  said 
N.  D.  Pope,  and  this  note  is  only  given  to  give 
the  said  a.  T>.  Pope  the  right  to  at  any  time, 
upon  demand,  to  secure  payment  of  the  amount 
of  $5,000.00  upon  the  return  of  the  attached 
stock.*' 

The  certificate  of  stock,  with  the  following 
Indorsement: 

"Wot  value  received  hereby  sell,  assign, 

and  transfer  unto  shares  of  the 

capital  stock  represented  by  the  within  eertifi- 
cat^  and  so  hereby  irrevocably  constitute  and 


appoint  to  transfer  the  said'stock  on  the 

books  of  the  within-named  corporation  with  fall 
power  of  substitution  In  tbe  premises. 

"Dated  ,180... 

"In  presence  oi        [Signed]  L.  J.  BeU." 

[4]  The  stock  belonged  to  B«U,  and  Oie  tes- 
timony shows  that  the  intrntkm  of  these 
writings  was  to  pledge,  and  not  sell,  it  That 
inteition,  manomt,  la  eridenoed  ftom  the 
writings  as  a  vhol&  Bat  If;  as  plaintiff  con- 
tends, the  stock  was  scdd  to  Pope  and  belongs 
to  him,  what  is  there,  then,  to  fight  over? 
Plaintiff  certainly  wonid  not  (eren  as  a  mere 
matter  of  conscience,  let  alone  law)  seek  to 
subject  the  property  of  Pope  to  the  payment 
of  a  debt  of  Bell. 

[6]  As  far  as  prescription  Is  concerned,  the 
ple^  was  a  constant  acknowledgment  of  the 
debt,  constantly  Interrupting  the  prescription. 
Police  Juiy  T.  Duralde,  22  La.  Ann.  110 ; 
Citizens'  Bank  t.  Johnson.  21  La.  Ann,  128; 
Bank  v.  St  Amans,  28  La.  Ann.  294;  Begue  v. 
St  Marc.  47  La.  Ann.  1163,  17  South.  700; 
LaUolais  r.  Cltiz«»'  Bank,  S3  La.  Ann.  14S2. 

[I]  But  the  learned  counsel  of  plaintiff  say 
that  the  principle  h^e  announced  can  have 
application  only  as  between  tbe  debtor  and 
the  creditor;  not  as  between  tbe  debtor  and 
the  other  creditors  of  the  debtor. 

In  tbe  nature  of  things  It  Is  only  as  be- 
tween the  debtor  and  the  creditor  that  pre^ 
scription  can  be  Interrupted.  Learned  coun- 
sel confuse  here  between  the  Interruption  of 
a  running  prescription  and  the  renunciation 
of  an  accrued  prescription.  By  the  accruing 
of  the  prescription  the  debtor  acquires  a  cer- 
tain right  viz.  the  right  to  plead  prescrip- 
tion. This  right  he  cannot  renounce  to  tbe 
prejudice  of  bis  creditors  for  the  same  reas<m 
for  which  he  cannot  renounce  or  otherwise 
direst  himself  of  any  other  right  which  he' 
may  have  of  pecuniary  value.  But  the  ques- 
tion of  renunciation  has  absolutely  nothing 
to  do  with  the  question  of  whether  tbe  course 
of  prescription  Is  interrupted  or  not  by  the 
constant  acknowledgment  of  the  debt  resultr 
Ing  from  the  continued  existence  of  a  pledge 
to  secure  payment  of  the  debt  The  pledge 
or  C(Histant  acknowledgment  of  the  debt  and 
consequent  constant  interruption  of  the  pre- 
scription does  not  operate  as  tbe  renuncia- 
tion of  the  prescription,  or  of  any  right  but 
as  an  obstacle  to  the  prescription,  or  to  tbe 
right  to  plead  it  being  acquired. 

Judgment  affirmed,  at  the  cost  ot  plaintiff. 


OA  I*.  fiS) 

No.  22427. 
STATE  V.  FELTEB.  eC  aL 
In  re  FELTER  et  aL 
(Snpreme  Oonrt  of  Loulriana.  Bfaidi  12;  iai7.> 

(Byttahus  by  the  Oowrt^ 

Statutes  «=>8%(3)— Spkcxai.  ob  Locai.  Stat- 
ute—NoTioa  or  iHiTiNTioN  TO  Apply  for 
Passage— CONBTTruTioNAi.  Paovieioss. 
The  title  of  a  statute  is  an  essential  part  of 

the  act    Hence,  if  the  recital  that  notice  was 
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given  of  the  Intention  to  apply  for  the  pasaage  of 
a  local  or  special  law  appears  in  the  ntie  of  the 
statute,  the  requirement  of  article  50  of  the 
Constitution,  that  a  spedal  or  local  act  mnat  con- 
tain a  re^Htal  that  evidence  of  such  notice  was 
given,  ifi  complied  with. 

[Ed.  Note.— r<a>  other  cases,  see  Statutes, 
Cent.  Dig.  8  6-] 

Peter  Felter  and  others  were  convicted  of 
gambling  within  four  miles  of  a  high  school, 
and  they  apply  for  wrlta  of  certiorari  and 
prohibition.  Belief  prayed  for  denied. 

Ban  BL  Kldd,  of  Wlnnfield,  for  applicants. 

CVNIBLL.  J.  The  defendants,  relators, 
were  convicted  of  gambling  wltbin  four  miles 
ot  the  Wlnnfldd  High  School,  and  were  sen- 
tesiced  to  serve  60  days^  imprisonment  in  the 
^riab  Jail,  subject  to  work  on  the  inibllc 
roada.  The  ofFense  Is  denoniicecl  by  Ast  No. . 
123  of  1908. 

The  defraidants  cootend  ttat  tSie  statnte, 
being  a  special  or  local  law,  vtolatea  the  pro- 
vision of  artlde  48  of  the  Cmiatltatkm  that 
the  General  ABsembly  eball  not  pass  any  lo- 
ad or  special  law  conoemlng  any  elvU  or 
criminal  actUHis ;  and  they  contend  that  the 
statnte  is  nnconstltational  for  the  further 
reason  that  It  does  not  contain  the  recital 
that  the  notice  of  the  intention  to  apply  to 
the  L^slatnre  to  enact  the  law  was  pub- 
lished, as  required  by  article  00  of  the  Oon- 
stitntlon. 

We  find  no  merit  whatever  In  the  ocmten- 
tlon  that  this  local  law  violates  Oiat  provi- 
slw  Qt  article  48  <tf  the  Gonstitatlao  that  the 
Ctowral  AsBuntdy  shall  not  pan  -any  local 
or  spedal  law  dmcunliv  clvU  or  crim- 
inal actions.  That  provision  of  the  Consti- 
tution means  merely  that  the  Legislature 
shall  not  pass  a  local  or  special  law  affecting 
any  particular  lawsuit,  or  regulating  the  tri- 
al ot  lawsnlta,  dvll  or  criminal,  in  an^  par- 
ticular locality. 

Artlde  CO  of  the  Oonatltutiui  provides  that 
notice  of  the  intention  to  apply  to  the  Leg- 
islature tor  the  adoptlw  of  a  local  or  spe- 
dal law.  on  any  subject  not  fbrbldden  h7 
tide  48  of  the  Conatltntlon,  shall  be  publish- 
ed in  the  locality  where  the  matter  ox  thing 
to  be  affected  by  the  law  Is  situated;  that 
the  evidence  that  sudi  notice  was  poblisbed 
shall  be  exhibited  in  the  General  Assembly 
before  the  act  shall  be  passed ;  and  that  ev- 
ery such  act  shall  contain  a  redtal  that  such 
notice  has  been  given.  There  is  no  redtal 
in  the  body  of  the  Act  No.  128  of  1908  that 
notice  of  the  intention  to  apply  for  the  pea- 
saga  of  Qie  act  waa  given.  But  the  redtal 
appears,  aa  a  preamble,  in  the  title  of  the  act, 
via.: 

"Doe  notice  of  intention  to  apply  for  the  pas- 
sage this  act  having  been  published  as  re- 
quired by  article  50  of  the  Oonstitution." 

Tbs  title  of  an  act  of  the  Legislature  Is  an 
essential  part  of  the  act  Hence  a  preamble 
or  redtal  in  the  title  of  a  statute  Is  contain- 
ed in  the  act   Whether  the  body  of  an  act 


would  be  a  more  appropriate  place  than  the 
title  for  the  redtal  required  by  artlde  SO  of 
the  Constitution  Is  a  question  with  which  we 
are  not  concerned.  It  cannot  be  said  that 
the  redtal  contained  in  the  title  of  the  stat' 
ute  Is  not  contained  in  the  act.  Hence  the 
statute  conforms  with  the  requirements  of 
artlde  50  of  the  Constitution. 

The  r^ef  prayed  for  by  the  rdatora  Is  de- 
nted. 

"'^^  au  I*,  an 

No.  21968. 

STATB  ex  rd.  SBTZBB  v.  SBTIEB  «C  aL 
(Supreme  Court  of  LouliOana.  March  12, 1917.) 

(ByUaJm*  by  iha  Gowrt.) 

Habeas  Cobfcb  «=»90(4)  —  Tutorship  akd 
Posssaszon— KiQHTO  of  Hothbb. 
The  tntonhip  and  poesessioo  of,  and  au- 
thority over,  minor  cbudren  whose  father  is 
dead  belongs  of  right  to  their  tiurviving  mother. 
If  the  widowed  mother  is  physically  and  mental- 
ly able,  and  morally  fit,  to  take  care  of  her  chil- 
dren, no  one  better  able  to  care  for  tJiem  can 
question  her  right  to  have  them  in  her  custody. 

[Ed.  Note.— For  other  cases,  sea  Habeas  Odt^ 
pus.  Cent  Dig.  |  81.] 

Appeal  from  Ninth  Jndldal  District  Ooort^ 
Pariah  of  Hadiwn ;  F.  X.  Bansdell,  Judge. 

Habeas  corpiu  proceeding  by  Oie  State  of 
Louisiana,  on  relation  tii  Mrs.  FranMe  T. 
Sevier,  against  WllUam  P.  Sevier  and  wife 
and  Albert  Nichola  and  wife.  Judgment  for 
defendants,  and  relator  am^eala  Judgment 
annulled  and  reversed,  and  ordered  that  re- 
lator have  possession  of  her  two  ehlldraa. 

T.  H.  McGregor,  of  Shreveport,  for  appd- 
lant  Jeff  B.  Snyder  and  George  Spencer, 
both  of  Tallulah.  for  anwUeea. 

O'NIELL,  J.  This  is  a  habeas  corpus  pro- 
ceeding whereby  the  relator  la  seeking  to 
regain  possession  of  two  of  her  children,  a 
daughter  16  and  a  son  13  years  of  age. 

The  children  are  In  the  custody  of  two 
of  the  defendants,  Albert  B.  Nidiols  and  bis 
wife,  she  being  a  slater  of  Um  deceased  fa- 
ther of  the  children. 

In  their  answer  to  the  snlt  the  respondents 
alleged  that  the  relator  was  Insane,  had 
no  home,  nor  means  with  which  to  support 
the  dilldren,  and  that  their  physical  and 
mental  welfare  would  be  seriously  endan- 
gered '  by  an  association  with  thdr  mother. 

The  district  Judge,  being  of  the  opinion 
that  the  relator  was  not  of  sound  mind,  re- 
jected her  demand ;  and  she  has  appealed. 

The  evidence  of  her  Industry  and  suffldent 
earning  capadty  to  support  herself  and  her 
children  was  so  convincing  that  the  learned 
counsel  for  the  appellees  concede  now  that 
the  only  question  to  be  dedded  by  this  court 
is  whether  the  relator  la  of  such  composed 
mind  as  to  be  entitled  to  the  possessim  and 
care  of  her  children. 

The  record  reveals  a  patb^lc  story.  Tia 
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relator  hu  two  oOwr  Uttlft  slrli^  JSmOb,  10 
jean  of  age,  and  Helen,  8  years  of  age. 
Soon  after  her  marriage  she  and  her  husband 
moved  to  Atlanta,  Ga.,  and  estabUahed  tiuit 
realdence  tbeie.  He  fell  aick  tai  the  latter 
part  of  1911  or  early  part  of  1912,  and  was 
an  invalid  several  months,  during  which  time 
die  had  to  nurae  him.  and  had  great  troohle 
maintaining  the  family.  He  became  so  de- 
spondent that  In  May,  1912,  be  committed 
snldde,  leaving  the  widow  and  children  al- 
most  penniless.  By  hard  work  and  close 
economy  ahe  managed  to  support  herself  and 
her  chUdroi  until  December,  1012,  when  her 
grl^  and  responsibiUties  had  so  preyed  upon 
her  mind  that  she  became  demented.  On  the 
petition  of  her  sister's  husband  she  was 
adjudged  insane  by  the  court  of  ordinary  of 
Fulton  cotmty,  6a.,  and  was  committed  to 
.the  state  sanitarium  for  the  insane  at  BUI- 
ledgeviUe,  In  that  state,  on  the  27tb  of  De- 
cember, 1912.  There  is  evidence  to  the  eflFect 
that  her  sllmeut  was  oidy  melancholia ;  but 
the  cnnmitment  dedared  merely  that  she 
was  a  person  ot  unsound  mind  and  should 
tw  committed  to  Qie  Georgia  state  sanitariom 
until  restfured  to  her  rlg^t  reason  and  sound 
mind.  The  two  younger  <£hlldren,  Katie  and 
Helen,  were  taken  by  a  sister  of  the^  de> 
ceased  fbther  to  Washington  county.  Miss., 
and  wnre  given  a  comfortable  home  ttiera 
The  other  two  Cihildren,  Rebecca  and  John, 
were  brought  by  the  respondento  to  the  home 
of  Mr.  and  Mrs.  Nichols,  on  a  farm  about 
five  miles  firom  Tallolah,  in  Madison  parish, 
where  th^r  have  a  comfortable  and  happy 
home. 

Aftor  ten  months*  toeatment  ta  the  sani- 
tarium at  MiUedgeville  the  relator  was  pro* 
nounoed  cored,  restored  to  her  right  reason 
and  sound  jndpuent,  and  was  dlscbuged 
tram  Una  institution  by  the  authorities  in 
charge.  She  tmmedlatcOy  resumed  the  work 
in  which  she  had  been  engaged,  seining  re- 
li^ons  literature.  She  found  empl<7ment  as 
a  nurse  at  times,  and  was  for  a  few  months 
«ttployed  as  a  teacher  In  a  private  school 
Her  great  desire  was  to  regain  possession 
of  her  children  and  re-estoUlsh  her  home; 
but  the  relations  who  had  diarge  of  them 
doubted  that  she  had  recovered  entirely  from 
the  insanity  or  that  She  was  financially 
'Capable  of  toUng  care  of  the  children,  and 
th^  declined  to  give  than  up.  She  saved  her 
earnings,  empl<^ed  an  attozney,  and  In  Oc- 
tober, 101S,  succeeded  in  having  the  two 
joongOT  children,  Katie  and  Helen,  returned  to 
her,  by  habeas  cotpus  ivoceedings.  In  WaSb- 
ington  county,  Misa.  Thereafter,  she  went 
to  Madison  parish.  La.,  and  attempted  to  get 
possesdra  of  the  other  two  children,  Bd>eoca 
and  John.  On  one  occasion  she  tdephoned 
from  Tallulah  to  the  farm  where  the  chil- 
dren were  living  for  them  to  ccmie  to  town 
and  see  her.  and,  with  the  aid  of  friends 
whom  she  had  brought  to  assist  her.  she  at- 
tempted to  take  the  children  forcibly  to  the 
train  to  take  them  home  with  her.  The 


children  rdidled,  and  the  mayor  Ot  die  town. 
wfOi  other  idtiiens,  came  to  thdr  rescue,  took 
them  from  their  mother,  and  returned  them 
to  their  home  on  the  farm. 

In  June,  1914,  proceedings  WOW  institut- 
ed in  the  district  court  of  Madison  parish  to 
have  the  relator  interdicted  and  confined  in 
tiie  steto  insane  asylum  at  Jackson,  lo.  In 
accordance  with  the  provisions  of  Act  "No. 
263  of  1910,  the  district  judge  appointed  the 
coroner  of  the  parish  and  another  physician 
to  serve  with  the  Judge  as  a  commission  to 
biquire  into  the  questltm  of  her  sanity  or 
insanity.  On  tlw  same  day  on  which  Oie 
dommlMlon  was  appointed  tlie  defendant  in 
the  Interdiction  proceedings,  the  present  re- 
lator, filed  a  plea  to  the  Jurisdiction  of  the 
district  court  of  Madison  parish  allegliw  that 
she  vras  not  a  resident  of  that  parish  nor  a 
citlzai  of  the  state  of  Louisiana,  but  that 
she  was  a  lAtixea  and  resident  of  tiie  stote  of 
Georgia.  The  plea  to  the  Jurisdictltm  was 
overruled,  the  suit  tor  biterdictlon  was  tried, 
and  Judgment  was-  rendered  sgainst  the  de- 
fendant prononndng  her  Insane  and  ordering 
her  committed  to  the  East  Xxmlalana  Hos- 
pital for  the  Insane  at  Jackson,  Id.  She 
appealed  tnm  the  Judgment ;  and  on  appeal 
the  Judgment  of  interdiction  was  annulled, 
on  t^e  ground  that  the  defendant  In  the 
suit  was  a  citizen  and  resident  of  the  state 
of  Georgia,  of  whom  the  district  court  of 
Madison  iKirish,  La.,  had  not  Jurisdictl<m  to 
render  a  Judgment  ot  Interdlctfoil.  See  State 
V.  Servler,  IflG  La.  40,  06  South.  382. 

The  present  habeas  corpus  suit  was  filed 
in  the  district  court  of  Madison  parish  in 
March,  1916l  During  the  preceding  three 
years  the  relator  bad  been  very  industrious, 
and  had  earned  oiough  mon^  to  wmint^fn. 
herself  and  her  two  younger  child  r^  com- 
fortably. She  had  correvonded  regularly 
with  the  other  two  children,  sending  them 
numerous  articles  of  clothing  and  other  pres- 

There  was  no  testimony  of  an  alienist  or 
q^edaUst  on  diseases  of  the  mind  offered  In 
evldmoe  in  this  case,  or  in  the  interdiction 
suit  ^Die  <mly  idiyridans  who  testified  in 
either  case  were  the  coroner  of  the  parish  of 
Madison  and  the  other  physician  who  bad, 
with  the  Judge,  constituted  the  commission 
who  had  examined  into  the  QuesUim  of  sani- 
ty in  the  interdicOon  suit  The  two  doctors 
admitted  in  th^  testimony  in  tills  case  Uiat 
they  did  not  ouudder  themselves  spedaliMs 
or  experts  on  diseases  of  the  mind,  although 
the  coroner  had  had  occasion  to  ezemins  a 
number  of  pers<m8  chained  with  insanity 
during  the  15  years  ct  his  service  as  coroner. 
Both  pbysldans  expressed  the  opinion  that 
the  relator  was  insane  at  the  time  of  the 
trial  of  the  ptesent  suit.  The  coroner  ad- 
mitted that  he  had -not  seen  her  from  the 
day  of  the  trial  of  the  interdiction  suit  until 
he  saw  her  testl^ing  In  the  present  suit,  that 
is,  during  a  period  ot  nearly  two  years,  ex- 
oept  that  he  saw  her  tor  a  lUUe,  while  on  the 
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occasion  when  he  prevented  her  taUng  ber 
children  borne,  and  In  tbe  scnffle  in  which  be 
forcibly  took  tbe  child  from  her  she  stradc 
him  with  a  sUtdc  He  dumcterized  tbe  form 
of  insanity  as  "moral  or  emotional  insanity.** 
but  admitted  that  he  had  never  treated  a 
case  of  moral  or  emotlwal  insanity,  and  he 
gave  no  reason  tor  his  opinion  that  the 
tor  had  that  atiment  The  other  physician 
characterised  the  relatOT*8  alleged  mental 
trouble  as  a  "moral  delusional  type,"  wU^ 
be  said  was  only  another  term  for  moral  or 
emoticnal  insanity.  Be  admitted  that  be 
bad  nev^  seen  the  relator  from  the  time  of 
the  trial  of  the  interdiction  suit  until  he  saw 
her  oa  the  witness  rtand  In  tbe  trial  of  this 
case.  He  gave  no  other  reason  tm  believing 
ber  to  be  Insane  than  that  he  had  fbrmed 
that  opinion  from  bis  observation  of  her  on 
tbe  witness  stand,  and  by  bearing  her  testify 
In  this  suit  He  admitted  that  she  had  not 
displayed  a  mania  on  any  subject,  except 
that  she  was  opposed  to  the  eating  of  meat, 
and  he  said  that  might  be  regarded  as  a  fad. 
He  said  tbe  greatest  scientists  and  doctors 
agreed  that  it  was  healthy  to  eat  meat,  and 
that  the  relator  might  take  the  Idea  of  fur- 
nishing to  her  children  only  a  certain  kind  of 
bread  or  vegetable,  and  that  she  might  go  so 
far  as  to  take  tbe  wrong  steps  towards  un 
education  or  towards  a  mental  or  spiritual 
teaching  that  might  result  to  the  detriment 
of  her  .  children.  It  is  in  evidence  that  the 
relator  Is  a  devont  Seventh  Day  Adventlst, 
whose  religious  and  hygienic  teaching  and 
belief  is  that  the  human  race  should  not  eat 
meat  or  fiesh  food.  Vegetarianism  is  as  old 
as  tbe  ancient  religion  of  Hindoostan.  It 
was  taught  by  Plato,  Plutarch,  and  other 
writers  of  classical  antiquity.  It  cannot  be 
called  a  fad  or  fanaticism  at  this  late  day 
without  doing  violence  to  the  opinions  ex- 
pressed In  the  writings  of  some  of  tbe  most 
noted  scientists  In  Europe  and  America  dur- 
ing the  last  three. centuries. 

The  only  witnesses  who  testified  to  tbe  in- 
sanity of  tbe  relator  were  the  two  physicians 
whose  testimony  is  referred  to  above.  A 
practicing  attorney  testified  that  from  bis 
acquaintance  with  the  relator  and  bis  obser- 
vations <tf  ber  he  **wonld  not  say  that  she 
was  a  proper  pwson  to  have  the  custody  of 
these  two  children,  Bebecca  and  John."  He 
admitted  that  his  only  acquaintance  with  ber 
consisted  ta  his  having  met  ber  from  time  to 
time  within  a  few  mwtbs,  and  he  gave  no 
reason  whatever  tm  his  unwillingness  to  say 
that  she  was  a  proper  person  to  have  tbe  cus- 
tody of  these  two  cbSldien,  Bebecca  and  Jolw. 
Two  of  the  revtmdents.  Wm.  P.  Sevier  and 
Albert  B.  Nicht^  testified  to  the  modest 
comfbrtB  and  happiness  and  welfare  of  the 
children  in  their  present  place  of  abode,  and 
related  the  drcnrastances  under  which  the 
diildren  were  taken  charge  of  by  them.  The 
children,  Bebecca  and  John,  also  testtfled  to 
thdr  welfare  and  happiness  and  to  the  kind- 


ness cf  tbsir  niopten;  and  fbey  expressed 
their  nnwllUngneaa  to  return  to  their  mother. 

No  proof  was  offfered— no  witness  testi- 
fied—that the  relator  had  ever  done  or  said 
anything  since  she  was  discharged  from  the 
asylum  in  MlliedgevUle  that  might  be  consid- 
ered evidence  of  insantty.  Our  reading  of 
her  testimony  and  that  of  the  wltnesaet  who 
associated  with  her  and  knew  ber  well  con- 
vinces us  Hiat  she  Is  not  insaneu 

The  record  of  the  interdictl<m  ivooeedlnga, 
which  to(A  place  nearly  two  years  before  the 
trial  of  tbe  present  suit,  was  admitted  in 
evidence  In  this  case  over  tbe  objection  of  the 
relator's  attorney,  that  it  was  irrelevant  to 
tbe  issues  presented  here.  Our  opinion  la 
that  tbe  objection  was  aimed  more  at  the 
effect  than  at  the  admlsslbiUty  of  tbe  evi- 
dence. We  have  read  the  record  carefully, 
as  part  of  the  evidence  In  this  case,  and  it 
does  not  alter  our  <vilnlon  that  the  relator 
is  san& 

It  is  not  disputed  that  the  two  younger 
children,  Katie  and  Helen,  have  had  all  the 
care  and  comfort  that  any  mother's  industry 
and  devotion  could  afford  her  children  since 
the  relator  has  had  possession  of  them. 

We  are  not  called  upon  to  decide,  as  a 
question  of  sociology  or  of  the  welfare  of 
the  children,  whether  they  are  better  provid- 
ed for  where  they  are  than  they  would  be 
with  their  mother,  nor  are  we  to  be  governed 
by  the  preference  expressed  by  tbe  children, 
who  testified  In  this  case.  The  minda  of 
children — ^thelr  likes  and  dislikes — respond 
readily  to  the  influence  of  associations  and 
environment.  It  is  in  evidence  In  this  case 
that,  when  the  relator  first  visited  little 
Katie,  after  being  released  from  the  Mll- 
iedgevUle asylum,  the  child  put  ber  arms 
about  her  mother's  neck  and  said  she  loved 
her,  but  could  not  go  home  with  her.  When 
tbe  mother  asked  why,  the  child  hugged  her 
tighter  and  said:  "You  can't  give  me  auto 
ridea,  fine  dresses,  gold  rings,  i^ano  lessims, 
and  laces  on  my  clothes."  When  tbe  Wash- 
ington county  court  gave  little  Katie  and  Hel- 
en over  to  their  mother,  the  children  wept 
and  created  a  distressing  scene  In  tbe  court- 
room. Tbe  next  morning,  and  thenceforth, 
they  were  as  happy  with  their  mother  as  they 
ever  were  in  tbelr  lives.  We  hope  and  be- 
lieve that  Bebecca  and  John  can  make  their 
lives  as  happy  with  their  mother  as  their  ll^ 
tie  sisters  are  with  her.  Be  that  as  It  may, 
the  question  ia  not  whether  they  will  be  as 
happy  or  as  wdl  provided  for  with  their 
mother  aa  they  are  now  with  th^  footer 
parents.  The  only  question  for  us  to  decide 
is  that  of  the  relator's  rights  in  the  premises. 
If  she  is  oipable  of  taking  care  of  ber  diil- 
dren.  no  one  better  able^  care  for  them  can 
question  ber  right  to  have  them  in  ber  own 
custody.  The  tutwahip  and  authority  over 
minor  children  whose  father  is  dead  beloogs 
of  right  to  the  surviving  mother.  B.  C.  C. 
216  and  250;  SucoesHon  of  Belfw,  46  La.  Ann. 
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3M,  IB  South.  161,  2S  L.  B.  A.  798;  Piteto  r. 
St  Alpbomnu  GoDTent  <A  Mercy*  62  I^u  Ann. 
681.  27  Scmtb.  1B3,  47  li.  B.  A  666.  Our  oon- 
doaton  Is  that  the  relator  Is  entitled  to  the 
reUaC  prayed  for. 

For  the  reasons  aaaigned,  the  lodgment  ap- 
pealed from  is  aimiiUed  and  reversed,  and  It 
la  now  ordered,  adjudged,  and  decreed  that 
the  relator  have  poBsesaion  of  her  children 
Bebecca  and  John,  and  that  the  respondeota 
pay  the  ooata  of  this  suit 


(in  La.  n) 

Now  22312. 
STATE  V.  BXUj. 
(Snpreme  Oourt  of  Lonfadana.  Maidi  12, 1917.) 

(Syllahiu  by  Bditoridl  Staff.) 
CanoNAx,    Irf.w     «s>886^)  —  Btidewoe  — 

THBEAOS  of  AOOUHBD— WHOtS  C30NVKBSA- 
TIOW. 

The  sabstance  of  a  coDTersation  with  accuB- 
ed  four  nights  before  the  homicide  in  which  he 
made  threats  to  kill  on  certain  conditioiia  is  ad- 
missible, though  the  witness  stated  that  in  re- 
lating die  sabstance  of  the  converBHtion  the  sec- 
ond time  he  remembered  and  repeated  more  than 
he  did  the  flrst  time,  and  that  it  might  be  that 
other  things  were  stated  in  the  conversatitHi 
whteh  he  hsd  forgottai,  bat  he  did  not  think  he 
hsd  omitted  anything  of  importance;  it  being  for 
the  accused  to  bring  oat  on  crosHicamination 
anything  be  may  have  ssld  In  that  comTersatkn 
in  exculpation. 

[Bd.  Note.— For  other  cases,  see  Orlmlnal 
JAw,  Cent.  Dig.  |  862.] 

Appeal  from  Fifteenth  Judldal  District 
Court,  Pariah  of  Allen;  Winston  OTcrton, 
Judge. 

Letmard  Hill  was  convicted  of  miirder,  and 
he  appeals.  Affirmed. 

Daniel  WendUng,  of  New  Orieans,  fbr  ap- 
pellant A  V.  Cooo,  Atty.  Gen.,  J.  H.  Jack- 
stm,  Dlst  Atty.,  of  Lake  Charles  (Femon  A 
Coco,  of  If  arfcsiille,  of  counsel),  tor  the  Stat& 

PROVOSTT,  J.  The  accused  was  eonrlct- 
ed  of  murder,  aentenoed  to  be  hanged,  and 
has  appealed. 

Annexed  to  a  bill  of  aceptUms  Is  Qie  fol- 
lowing: 

"Robert  Dickens,  being  duly  sworn  for  the 
state,  testifiea  as  follows:  'Q.  Was  Leonard  Hill 
at  your  place  any  time  prior  to  Timrsday  night? 
A  Be  was  there  Sunday  night  Q.  Did  he  have 
any  conversation  with  you  about  Leooa  Booker? 
A.  He  did.  Q.  About  how  Itmg  did  yon  talk? 
A.  So  far  as  I  recollect,  I  don't  know.  Q.  Do 
you  remember  substance  of  conversation!  A. 
Xes.  Q.  BeUte  what  you  said.  A  He  caUed 
me  out  about  11  o'clock  and  told  me  that  be  loved 
I«ona  and  wanted  her  to  go  back  to  him ;  that 
he  had  offered  to  get  her  a  house  at  Mab,  and  she 
■wouldn't  accept:  that  he  had  offered  her  money 
to  go  home,  and  if  ahe  did  not  do  either  <me  of  the 
two  he  was  going  to  kill  ber;  that  if  she  did  not 
do  him  anything  good  she  would  not  do  any  one 
dse  any  good,  and  if  she  was  caught  In  company 
with  a  certain  party  he  would  kill  both.  He  ask- 
ed me  to  call  her  out  to  talk  with  him.  I  went 
inside  and  called  her  there.  He  went  around  the 
house  to  the  back  door.   I  told  her  Leonard 
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wanted  to  see  her.  She  told  him  she  did  not 
want  to  talk  with  him.  He  pleaded  with  her 
from  outride  to  come  out  and  talk  to  him.  She 
told  him  he  ought  not  come  around  and  disturb 
people  at  that  hour  of  the  night  He  again  asked 
her  to  come  out  and  talk  with  him.  He  said 
there  must  be  some  one  else  in  the  room.  She 
said,  "There  is  no  one  in  here  but  me."  He  tried 
to  force  his  way  from  the  side.  She  gets  up  call- 
ed me  to  stop  him.  I  told  him  he  should  not  do 
that ;  it  wasn't  right  He  said,  "AU  right,"  and 
then  left* 

"Cross-examination  of  witness  by  counael  for 
defmdant:  *Q.  Are  you  sure  that  was  all  saidl 
A  Sranething  I  might  have  forgottm.  Q.  Tou 
have  repeated  this  story  twice  have  you  not?  A. 
Yes,  sir.  Q.  And  you  have  stated  some  things 
second  time  that  you  did  not  state  the  first  time? 
A  Tes:  things  that  Z  forgot  Q.  There  may  be 
a  number  of  other  things  that  yon  have  foigot- 
ten?  A.  Probably  so.  (Counsd  for  defendant 
objects  to  this  testimony  on  the  grounds :  Flnt, 
that  the  witness  admits  that  he  msy  have  forgot- 
ten important  things  that  were  said,  and  admits 
further  that  upon  repeating  the  story  the  second 
time  he  thought  of  and  stated  several  things 
which  were  forgotten  and  left  out  in  hla  first 
statement;  second,  on  the  ground  that  it  Is  too 
remote  in  point  of  time  for  a  part  of  the  res  gee- 
tis  and  Is  therefore  not  admissible.)  By  the 
Court:  Q.  How  long  was  the  conversation  be- 
fore shooting?  A.  Four  nlghta.  Q.  When  you 
say  tiiat  yon  may  have  forgotten  smnethlng  that 
was  said  do  you  recall  anything  that  was  forgot- 
ten, the  substance  of  which  you  do  not  now  re- 
member? A  No.  sir.  Q.  Do  you  feel  as  if  you 
have  left  anything  of  importance  out  of  die  con- 
versation? A  No,  bSt.  Q.  You  think  thra  yon 
have  given  the  substance  of  oil  that  was  said?  A. 
Yes,  nr.  (The  objection  of  coonsel  for  defendant 
is  now  overruled,  to  which  ruling  defendant  ex- 
cepts.)' " 

lo  State  T.  VaUekT,  47  La.  Ann.  182,  16 
South.  745,  40  Am.  St  Bep.  363,  this  court 

said: 

"The  witness  states  she  cannot  recollect  all 
that  the  accused  said,  but  Is  quite  distinct  as  to 
the  remark  in  question.  The  gMieral  rule  is  that 
the  confesBi<Hi  soi^tht  to  be  urged  against  the  ac- 
cused must  be  used  in  its  entirety,  so  that  he  may 
have  the  benefit  of  any  exculpation  or  explana- 
tion his  whole  statement  may  afford.  Undoubt- 
edly, where  the  confession  offered  was  int«Tapt- 
ed,  or  there  are  clrcuraBtances  suggesting  that  Uie 
confession  or  declaration  on  the  point  inv<Aved 
was  incomplete  and  would  be  modified  if  all  that 
the  accused  said  was  before  the  jury.  In  all  such 
cases  the  portion  of  the  stat«nent  i^ered  should 
be  excluded.  Hen  the  declaration,  preceding  by 
only  a  short  time  the  killing,  appears  to  be  com- 
plete as  to  the  purposeL  T&eee  is  nothing  to  sug- 
gest or  afford  any  oasis  for  the  inference  of  any 
qnalificstion  or  modificfitiou.  We  think  the  ten- 
dency of  the  autbnrities  in  such  cases  is  to  let  the 
testimony  go  to  the  jury,  and  that  tbe  objection 
Is  only  to  its  effect  m  whidi  the  jury  Is  to 
judge.'' 

In  Fertig  v.  State^  100  Wis.  801,  76  N.  W. 

960,  tbe  court  said: 

"The  rule  that  all  parts  of  a  conversation  bear- 
ing <m  the  subject  in  controversy  must  be  taken 
togeth^,  and  that  If  the  whole  of  it,  in  substance 
at  least  cannot  be  given,  so  that  its  bearing  on 
such  controversy,  from  the  standpoint  of  the  par- 
ty offering  it  can  be  estsblished.  the  whole  shall 
be  excluded.  Is  familiar;  but  that  does  not  re- 
quire that  a  witness  testifying  to  a  conversation 
shall  remember  it  all,  either  literally  or  in  sub- 
stance, but  only  that  he  shall  remember  that 
part  relative  to  the  controversy.  If  a  witness 
can  testify  to  a  part  of  a  conversation,  snffident- 
ly  complete  of  itself  to  show  its  bearing  on  th« 
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fttct  in  iasai,  or  some  erldentiarT  fact  in  tbe  case, 
that  is  sufficient,  tbouirfa  other  tlungs  were  said, 
which  tiie  oppotdte  party  may  call  out  on  cross- 
oamination,  so  far  as  they  m  any  way  explain 
or  modify  uiat  part  testified  to  in  chief,  and 
though  the  other  party  to  the  conversation  may 
be  called  and  his  version  of  it  be  giren.  The  rule 
does  not  go  so  far  as  to  exclude  damaging  admis- 
sions or  dedaiattons  made  in  a  conversation,  be- 
cause all  said  cannot  be  remembered.  All  the 
conversation,  or  the  subartance  of  it,  which  shows 
the  hearing  of  the  damaging  statement  as  to  the 
fact  in  issue,  or  the  evidentiary  fact  sought  to  be 
established,  must  be  given  or  all  excluded ;  but, 
that  being  satisfied,  the  eridencs  la  admissible." 

In  tbe  case  at  bar,  if  tbe  accused  knew  of 
anytblng  be  bad  said  In  tbe  course  of  the 
conversation  in  question  which  might  qualify 
the  statement  testified  to  by  the  wltnesis,  he 
should  have  called  tbe  attention  of  tbe  wit- 
ness to  it  on  cross-examination.  As  the  rec- 
ord stands,  tbe  parts  of  conversation  which 
the  witness  may  have  foi^otten  were  uMm- 
portant,  or,  in  other  words,  did  not  qnali^ 
tbe  statements  testtfled  ta 

Judgment  affirmed. 

SOHUEBTUXB,  J.,  ooncnra. 

ail  La.  70) 

No.  21931. 
PETTIT  v.  NEIiSON  00. 
(Supreme  Court  of  Louisiana.  March  12,  1917.) 

(BvUdbM  &v  ih»  Court.) 
DAif  AQBs   ^184  —  Evidence  —  Detebhina- 

TION. 

Where  the  evidence  does  not  fix  the  amount 
of  damsges  suflFered  by  plaintiff  with  certainty 
in  cases  of  tort  the  qnantum  is  left  largely  to 
the  sound  judgment  and  conscience  of  juries  and 
trial  Judges. 

tEd.  Note.— For  other  eases,  see  Damages, 
Cent.  Dig.  S  502.] 

O'NieU,  J.,  dissentiiv  in  part. 

Appeal  from  GirU  District  Court,  Dlrlsion 
A.  Paiish  of  Orleans;      C  W.  Ellis,  SvOsb. 

Suit  by  William  F.  Petti  t  against  the  Nel- 
son Company.  Verdict  for  plaintiff  in  the 
sum  of  $1,S00,  and  Judgment  thereon,  and  de- 
fendant appeals.  AflSrmed. 

Howe,  Fenner,  Spencer  ft  Cocke  and  L.  P. 
Bryant,  Jr.,  all  of  New  Orleans,  for  appel- 
lant E.  M.  Stafford,  H.  W.  Robinson,  and 
Daniel  Wendling,  all  of  New  Orleans,  for  ap- 
pellee. 

S0MMERVII/IJ3,  3.  This  la  a  suit  for 
damages  growing  out  of  a  collIsItHi  between 
an  automobile  owned  and  driven  by  plaln- 
tUC  and  an  automobile  truck  owned  by  de- 
fendant, and  operated  by  one  of  Ita  employ^ 
As  a  result  of  tbe  accident,  plaintiff's  auto- 
mobile was  seriously  damaged,  and  plaintiff 
was  painfully  bruised  and  his  ankle  and 
wrist  were  sprained.  None  of  plalntifTs 
bones  were  broken,  and  he  sustained  no  per- 
manent Injury,  slthoueh  ten  months  aftter 


the  acddent  hla  wrist  was  not  enttr^  reoor- 
ered  at  the  time  of  tbe  trlaU 

Tbe  case  was  tried  before  a  Jniy.  and  re- 
sulted in  a  Terdlct  for  plalntUF  In  the  snm  ot 
f  1,B(KK  Trom  tUa  verdict  and  the  ludgmoit 
therecm,  deftodant  lias  appealed. 

"Defendant  seeks  by  this  appeal  merely  to  re- 
duce the  amount  of  the  veroict  and  judgment, 
the  error  complained  of  bdns  that  tlie  award 
of  the  jury  In  view  of  tlis  endenoe  adduced  la 
excessive. 

"Tbe  weight  of  evidence  In  this  ease  simpwts 
plaintiff'!  contention  that  the  driver  ot  OKend- 
ant's  truck  was  at  fault;  but,  conceding  this, 
we  respectfully  submit  that  the  evidence  does 
not  warrant  a  recovery  by  plaintiff  of  ^1,500. 

"Plaintiff  bases  his  claim  for  damages  on  two 
grounds :  First,  the  personal  injuries  whlc^  he 
sustained ;  and,  seccmd,  the  damage  d<me  to  his 
automobile,*'  (Qnotlac  tram  defuidanfs  teiefi) 

Plaintur  teaUfled  as  to  the  Injuries  to  blm- 
aelf  B8  follows: 

"I  had  a  sprained  wrist,  a  sprained  ankle,  and 
contudon  of  tbe  Idp,  and  laceratioo— superndal 
lBCerati<ai--on  my  arm  and  on  my  leg,  and  small 
cuts  from  the  glass  and  wuid  shield,  on  my  head 
and  bands.  Q.  You  say  tbat  you  were  k^t  in 
bed  two  weeks,  and  then  wore  a  bandage  on  your 
wrist  for  ten  days  after  tbat?  A.  Tes,  sir.  Q. 
And  after  that  period,  was  vonr  wrist  entirely  re- 
covered? A.  Well,  my  wrist  Is  not  entirely  r»* 
covered  as  yet.  Occasionally,  in  dondy  weatlier, 
I  feel  my  wrist  and  ankle,  both.  Q.  Are  you 
required  to  use  tbat  wrist  in  your  woftenonal 
work?  A.  Very  often.  Q.  Does  the  pain  in 
your  wrist  affect  its  usefulmss  in  your  wwfc? 
A.  Well,  I  don't  attunpt  lots  of  woi«  now  that 
I  would  have  done,  or  would  do,  it  It  did  not  dis- 
turb me.  If  I  strain  It  the  least  bit  too  mnch, 
I  feel  pain  in  it" 

As  to  the  damages  to  ttie  automobile^  plain- 
tiff says: 

"There  was  hardly  any  part  of  it  tbat  did  not 

have  some  damage,  from  the  front  to  the  rear. 
The  top  was  totally  demolished.  The  radiator  in 
front,  both  lamps,  cowl,  gasoline  tank  and  cowl, 
running  boards,  fenderk  and  the  whole  chassis 
was  twisted,  which  would  necessitate  practically 
being  rebuilt,  for  it  to  be  safe.  Q.  Now,  what 
was  the  matter?  You  say  that  both  lamps  and 
radiatOT  and  cowl,  and  gas  tank  and  cowl,  and 
running  board&  but  you  don't  ssy  Just  what  was 
the  matter  with  them?  A.  Welt,  the  gas  lamps 
were  all  bent  up  and  the  crystals  in  them  broken, 
and  the  globes  were  broken,  and  you  could  not 
use  them  at  all  any  more,  Tbe  radiator,  the  top 
of  it  was  knocked  off  and  bent  in— ^ou  {Hectical- 
ly had  to  have  a  new  radiator,  if  the  machine 
were  to  be  rebuilt  The  fenders  were  all  bent  up, 
and  a  porti<m  of  them  torn — torn  from  tbe  car, 
too.  The  only  portions  of  the  car  that  did  not 
have  any  injuries  were  the  four  wlieds,  and  tb«r 
were  up  on  top  of  the  car,  when  the  ear  stwped. 
Q.  What  was  the  damage  to  the  gas  tank?  A. 
It  must  have  had  a  leak.  There  was  not  any 
l^nsoline  in  it  when  it  came  in.  It  was  under 
tbe  cowl,  and  it  must  have  been  mashed,  the 
some  as  the  cowl  was  mashed.  Q.  What  was  the 
matter  with  the  chassis?  A.  All  twisted.  Q. 
Where  is  the  machine  now?  A.  It  Is  up  In  my 
back  yard.  I  had  it  removed  to  the  garage,  and 
they  wanted  storage  for  it  so  I  thought  well, 
since  they  are  going  to  charge  storage  on  it  I 
might  as  well  store  it  in  the  yard,  as  store  it 
down  there.  Q.  It  has  never  been  repaired?  A. 
Nothing  has  ever  bew  done  to  it." 

He  is  oorrobwated  by  tlia  witaxen  Balston, 

who  said: 


^stWot  ether  sssm  sea  same  toDle  aad  KBr-NUHBSa  in  all  K«T-Nuinber«d  Dlgerti  and  Indesas  . 
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"Hie  car  wu  pnttr  vdl  denraUahed.  The 
four  wtaeeb  w«r«  standing  straight  tip  ta  the  air, 
and  that  was  all  that  Moned  to  me  to  be  Intact.' 

The  automobile  was  almost  a  new  car,  for 
which  plaintiff  bad  paid  |1332 ;  and  It  was 
vlrtnallr  demolished  and  made  Into  junk 
through  the  fault  of  defendant. 

The  Sarj  has  awarded  plaintiff  $1,600  dam- 
ages, without  division  as  to  the  amount  for 
personal  Injuries  and  the  amount  for  the  au- 
tomobile. 

"The  CTidence  •  •  •  does  not  fix  with  cer- 
tainty the  damages  which  plaintiff  is  entitled  to, 
but  in  suits  upon  tort  the  quantum  of  damages  is 
left  laivelr  to  the  sound  jud^noent  and  conscience 
of  juries  and  trial  judges."  Wood  T.  Montdetme. 
118  La.  1005.  43  South.  6S7. 

Affirmed. 

(yNlELL,  J.,  Is  of  opinion  the  amount  of 
the  jndgment  is  excesslTe. 

OA  i^n) 

No.  22806. 
STATE  ex  rd.  ITOBBIS  r.  GRAHAM. 
<Snpr«ne  Goort  of  Louisiana.  Mardi  12;  19170 

(Sifllahu»  ly  the  Court.) 

Pabbnt  akd  Child  «=»2(4)  —  Ctjbtodt  or 
Chiuj-^ukisdiction  or  Juvenilb  Cocbt. 
The  Juvenile  court  for  the  pariah  of  Wash- 
ington  has  no  jurisdiction  orer  a  mother  and 
child,  residents  of  the  parish  of  St.  Tammany; 
and  their  forced,  or  transient  presence  in  the 
former,  conferred  no  jurisdiction  on  the  local 
court  over  them. 

[Ed.  Not&— For  other  cases,  see  Parent  and 
Child.  Cent.  Dig.  S|  29-82.] 

Appeal  tnm  Twenty-Sixth  Judicial  District 
Court,  Parish  (MC  Waahlngtoa  ;  FraitlsB  B. 
Carter,  Judge. 

Proceeding  1^  tba  State,  on  z«latbxL  of 
Qnincy  Morris,  against  Mrs.  Maggie  Goings 
Graham.  Judgment  awarding  Uie  costody  of 
defendant*  B  child  to  the  relator,  and  defend- 
ant appeals.  Bareised,  and  proMcatkm  dl»- 
missed. 

Sidney  VT.  ProToual,  of  Slidell,  for  appel- 
lant. Ott  it  Johnson,  of  FrasikUnton,  fbr  ap- 

peUee. 

IiAND,  J.  Defendant  appeals  from  a  judg- 
ment d^rivijig  her  of  the  custody  of  her 
child,  Clay  Goings,  by  a  former  marriage,  on 
the  ground  of  her  moral  unfitness,  and 
awarding  the  custody  of  the  boy  to  one  Quln- 
cy  Norrls. 

The  appellant  assigns  as  error  the  OTor- 
mllng  of  her  exertion  to  the  jurisdiction  of 
the  court,  which  reads  In  part  as  follows: 

"That  this  honorable  court  acting  in  the  pa^ 
iflh  of  Washington  has  no  jurisdiction;  that 
she  and  her  husband  are  residents  of  the  parish 
of  St  Tammany,  La. ;  that  the  child  mentioned 
in  the  affidavit,  her  son  Clay  Goings,  was  with 
ber  in  the  said  parish  of  St  Tammany;  and  that 
■he  brooght  him  to  this  honorable  court  In  an- 
swer to  a  habeas  corpus  which  was  dismissed; 


and  while  die  wo  In  the  paridi  of  Washiof 
ton,  the  present  affidavit  was  filed." 

The  minutes  of  the  court  of  date  Septem- 
ber IB,  1916,  contain  the  following  entries: 

"On  motion  oi  Ott  &  Johnson,  counsel  for 
plaintiff,  Quiucy  Norris,  the  writ  of  habeas  cor- 
T>us  nnTiously  filed  her^  is  dismissed  at 
movers  coats.** 

On  the  same  day  the  case  presented  by  the 
affidavit  of  Qulncy  Norrls,  to  deprive  Mrs. 
Graham  of  the  custody  of  her  diild,  was 
taken  op  and  proceeded  with  as  shown  by  the 
following  mlnnte  oitrles: 

"This  mattn  is  taken  up  and  testimony  heard, 
and  the  child.  Clay  Goings,  Is  left  hi  the  ens- 
tody  of  Quincy  Norris  ponding  Ota  settlement 
of  this  matter. 

"By  agreement  of  eonnael,  tbe  aasignmeat  of 
the  case  Is  stricken  out,  and  the  case  set  tar 
Tuesday,  September  28,  1016,  at  10  o'dodr 
a.  m." 

Whoi  the  jnvaiUe  court  convened  cm  8q>- 
tember  28,  1916,  coonsd  for  defendant  filed 
the  exc^tlwi  to  tt»  Jurisdiction  of  the  oonrt, 
which  was  taken  np  and  orermled  1^  the  pre* 
siding  jndge.  D^endaut  thereupon  filed  an 
answer  to  the  diarges  cmtained  in  the  afllda- 
Tit.  and  the  case  was  taken  np  and  proceeded 
with,  the  testlmosiy  of  plain tSTs  witnesses 
was  heard,  and  the  case  left  opm  for  witness- 
es for  the  defendant,  said  witnesses  to  be 
heard  by  agreonent  at  SUdell,  La. 

Here  the  mlnnte  raitzles  dona. 

It  appears  from  the  statement  of  facts  in 
the  record,  ^sned  by  oonnsel  for  both  par- 
ties, that  the  judge  heard  the  defendant's 
witnanes  at  Slidell,  and  that  no  witness  ap- 
peared against  her. 

On  Octtibee  8, 19161,  the  JnTonUe  court,  afb* 
er  expresstaig  the  oidniQn  based  on  the  evi- 
dence, "that  the  health,  monls^  and  physi- 
cal well-bdng  of  the  dilld,  Clay  Goings, 
would  be  jeopardised  if  lOaced  In  the  Custody 
of  its  mother,'*  ordered  and  decreed  that 
the  care  and  custody  of  the  child  be  awarded 
to  Qulncy  Nwrls. 

It  appears  tmn  the  statement  of  facts 
that  in  the  year  1918,  the  defendant,  recent 
ly  divorced  from  her  secwd  husband,  while 
very  sMc  at  her  mother's  house  in  the  perish 
ot  Washington,  consented  that  Mrs.  Qulncy 
Norrls  take  charge  oC  the  child.  Clay,  then 
alxmt  two  years  <M. 

It  further  appears  from  the  statonent  of 
facts  that  after  the  mother  recovered  from 
her  Illness  she  took  no  st^  to  recover  the 
child  until  In  the  mtrnth  ot  September,  1916, 
she  went  fromi  her  home  in  SUdell  to  the 
home  ot  Mrs.  Norrls,  and  told  her  that  she 
wanted  her  child. 

After  some  little  trouble,  a  reflatlTe  of  Mrs. 
Norris  took  the  child  over  to  a  house  where 
the  defmdant  was  stepping,  and  delivered 
the  child  to  her,  and  she  carried  the  child  to 
her  h(Hne  In  Slidell. 

The  statement  of  facts  shows  that  about  a 
week  later,  Qulncy  Norris  sued  out  a  writ 
of  habeas  cMpns  In  the  pariah  of  Washings 
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t<Hi,  and  bad  it  aerred  on  defendant  In  the 
parish  of  St^  Tammany,  who,  wldiont  con- 
snltlng  counsel,  obeyed  at  imce  the  order  of 
conrt  and  took  the  child  at  mice  to  Franklln- 
ton,  the  parish  seat. 

Therenpcm  the  writ  of  liabeaa  corpus,  hav- 
ing served  Its  purpose,  was  abandoned. 

The  defendant  and  her  child  were  brought 
within  the  territorial  jurlsdlctlcMi'  of  the  Ju- 
veailB  conrt  of  the  parish  of  Washington  by 
an  abuse  of  the  process  of  habeas  corpus; 
and  the  first  pDea  she  filed  was  the  excep- 
tion to  the  Jurisdiction  of  the  court 

This  plea  should  have  been  sustained  and 
the  proceedings  dismissed,  as  it  is  obvious 
that  the  juvenile  court  of  one  parish  has  no 
jurisdiction  over  the  residents  of  another 
palish,  for  the  purpose  of  enforcing  the  pro- 
visions of  article  118  of  the  Constitution. 

And  it  is  equally  obvious  that  such  Juris- 
diction  cannot  be  vested  by  a  forced  or  tran- 
sient presence  in  another  parish. 

Under  the  Code  of  Practice  (article  162)  the 
law  requires  all  personal  actions  to  be 
brought  against  the  defendant  at  his  domi- 
cile; and  article  0  of  the  Constitation  re- 
quires all  criminal  trials  to  "take  place  in 
the  parish  in  which  the  offense  was  commit- 
ted." 

Hence,  whether  we  take  this  case  as  a 
civil  or  as  a  criminal  one,  or  as  a  quasi  crim- 
inal proceeding,  the  juvenile  court  for  the 
parish  of  St.  Tammany  is  the  only  tribimal 
having  jurisdiction  of  tMs  cause. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  tliat  the 
prosecution  herein  be  dismissed,  and  that 
all  costs  In  both  courts  be  paid  by  the  rela- 
tor. 

80MMBByiIJ:J!,  3.,  concurg. 


(141  Lb.  76) 

No.  22277. 
TOWN  OF  KENNEB  v.  ZITO. 
In  re  ZITO  et  aL 
(Supreme  Court  of  liOuiBiana.  March  12, 1917.) 

(SvlUibitt  by  the  Court,) 

1.  Deoication  ^=»44— Intention— Pboof. 

An  inteDtion  to  dedicate  property  to  public 
use  most  be  clearly  eBtablisbed,  but  such  an 
Intention  may  be  shown  by  deed,  by  words  or  by 
acts. 

[Ed.  Note.— For  other  eases,  see  Dedication, 

Cent.  Dig.  H  85-87.] 

2.  Dedication  $=»44— IifnimoN— Btidkncs. 

Where  a  plat  rnireaentlng  a  prfvosed  sub* 
division  of  the  sits  of  a  town,  to  be  named  "Han- 
son City,"  was  filed  and  recorded  in  the  year 
1884,  and  there  appeared  there<m  a  cert^ 
square  represented  as  bounded  on  one  side  by 
a  railroad  track,  sod  on  the  opposite  side  by 
"Park  Street,"  and  next  to  said  truck  a  railroad 
depot,  and  next  to  Park  street  a  small  quadralat- 
erai  piece  of  ground,  bisected  by  a  roadway  load- 
ing trom  Park  street  to  the  said  depot,  and 
marked  "Hanson  City  Railway  Park,"  held, 
that  the  iDtention  to  dedicate  the  so-called  park 


to  the  municipality  to  be  crenteil  is  doubtful  aa 
the  face  of  tbe  plat,  and  is  repelled  by  evideiiee 
tending  to  show  the  intention  to  dedicate,  or  re- 
serve said  park  Cor  the  purpose  of  beautifying 
the  depot  grounds. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Gent.  Dig.  H  85-87.) 

Certiorari  to  Court  ot  Appeal,  Pariah  of 

Orleans. 

Suit  by  the  Town  of  Kenner  against  Frank 
Zito,  In  which  be  called  his  warrantor,  the 
Hanson  City  Land  Company,  Limited.  From 
a  judgment  of  the  Conrt  of  Appeal  reversing 
the  Judgment  of  the  district  court  for  defend- 
ant, and  rendering  judgment  for  plaintiff,  de- 
fendants bring  writ  of  certiorarL  Judgment 
of  Court  of  Appeal  set  astd^  and  Judgment 
of  district  court  affirmed. 

J<dm8ton  Armstrong,  of  New  Oileans,  for 
applicant  Zito.  Gnstave  Lonle,  of  New  Or* 
leans,  for  ai^Ucant  Hanson  City  Land  Col, 
limited.  F.  A.  Ulddleton  and  Frank  J. 
Clancy,  both  of  New  Orleans,  tax  respondenL 

LAND,  J.  In  18M,  the  Hanson  City  Land 
Company,  Limited,  caused  to  be  made  and 
duly  recorded  a  plat  <tf  a  large  tract  of  land, 
fronting  on  the  Mlsglssip^  river.  In  the  par- 
ish of  Jefferson,  subdivided  Into  blocks,  lots, 
streets,  boolevards.  places,  etc.,  naming  tbe 
subdivision  "Hanson  City,**  now  within  the 
corporate  llmlta  of  the  town  of  Kenner. 

This  suit  was  Instituted  1^  the  town  oC 
Kenner  to  recover,  as  property  dedicated  to 
public  use,  a  certain  piece  of  gronnd,  dwlg- 
nated  on  said  plat  as  "Hanson  City  Ballway 
Park." 

The  plat  shows  this  park  as  bisected  1^  a 
roadway  extending  from  Park  street  to  cer- 
tain structures,  representing  the  station  <A 
the  Tazoo  &  Mississippi  Valley  Ballroad. 

The  roadway  curved  in  sach  a  manner  as 
to  subdivide  the  park  into  two  irr^nilar 
shaped  pieces  ot  gronnd,  stonewhat  In  the 
form  of  triangles. 

The  defendant  denied  that  Uie  Hanson 
City  Ballway  Park  was  ever  dedicated  to 
public  use,  and  claimed  owner^lp  of  the 
same  by  purchase  from  the  Hanson  City 
Land  Company.  Limited,  on  June  6)  1914,  and 
called  his  vendor  in  warranty. 

For  answer  to  the  petition  and  call  in  war; 
ranty,  the  Hanson  City  Land  Company,  Llm-' 
Ited,  d^ed  the  alleged  dedication,  admitted 
the  sale  to  the  defuidant,  and  averred  that 
he  had  a  legal  title  to  the  so-called  pa^ 

Tlie  cause  was  tried,  and  judgm^  was 
rendered  In  favor  <tf  the  defendant. 

The  town  of  Kenner  appealed  to  the  Conrt 
of  App«l  for  the  parish  of  Orleans,  wbldi 
reversed  Uie  Judgment  telow.  and  rendered 
Jttdgmttit  in  favor  of  the  pUintifT. 

31ie  case  is  before  ns  on  a  writ  of  review. 

[1, 2]  The  qnestlon  was  dedlcatloD  veH  noD 
of  the  park  In  the  year  1894. 

The  Conrt  of  Appoal  p(dnted  out  that  tta 
ground  In  omtroversy  was  styled  a  "pBrfc," 


«E9Per  otlisr  eases  bw  same  tople  and  Kflnr-HUIIBBR  la  all  Kqr-NamlMred  XMcMts^nd  IndeiMi 
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was  laid  ont  as  a  park,  and  for  nearly  20 
years  ttie  Hanson  OUy  Land  Company  never 
eseTdsed,  performed,  or  dalmed  any  right  of 
ownersblp  or  possession  over  tbe  property. 

The  court  beld  that  the  word  **park"  means 
primarily  a  public  plac^  to  Qie  sRme  d^ee 
that  tbe  word  "street"  signlfles  a  public  ttaor- 
ougbfare— dttng  City  of  New  Orleans  t.  Car- 
rollton  X4Uid  Co^  ISlIa.  1094,  60  Sontb.  695. 
where  the  designation  on  the  plat  was  "Fred- 
erick Sqnare." 

The  Oonrt  of  Appeal  also  cites  Town  <a 
Tinton  T.  I^ons,  181  la.  674,  60  Sontb.  54, 
wbtte  It  was  held  tbat  tbe  recording  of  a 
plat  wltb  a  racant  block  marked  "Park,"  and 
tbe  sale  of  lots  acondlng  to  tbe  plat,  Is  an 
Irrevocable  dedication  of  the  park  to  public 
use. 

7%e  Court  of  Appeal  continues  as  follows: 

"The  deetination  of  tbe  space  as  a  park  Ib  em- 
phaaized  by  the  adjacent  street  beine  'Park 
street,'  and  the  testimony,  in  this  conaectioa,  to 
the  effect  that  the  company  designated  tbe 
street  'park'  in  honor  of  an  employ^  of  tbat 
name,  is  immaterial,  as  the  ordinary  meaning 
of  the  word  is  to  be  considered,  and  not  the 
peculiar  or  special  sense  in  whidi  It  was  used 
by  the  company.  Livaudais  v.  Municipality  No. 
2, 16  La.  509. 

"And,  moreover,  the  use  of  'Hanson  City'  in 
the  title  of  the  aqnare  dearly  auggests  a  munic- 
ipal or  public,  and  not  a  private,  ownenblp,  in- 
terest, or  use. 

"But  it  is  claimed  that  the  presence  of  the 
word  'By.'  or  'Batlway'  materially  affected  the 
meaning  of  the  title  and  clearly  manifested  an 
latmtion  on  the  part  of  tbe  warrantor  to  re- 
serve to  itself  this  property  in  order  that  it 
might  thereafter  sell  or  donate  it  to  tbe  Yazoo 
&  Mississippi  Valley  Railway  Company  as  a 
private  park  adjacent  to  its  station. 

"But,  as  we  have  heretofore  remarked,  this 
title  most  be  considered  as  a  whole  and  its  in- 
terpretation governed  by  the  ordinary  meaning 
its  language  conveys,  and  not  by  the  latent  in- 
tention of  tbe  warrantor.  And  thus  considered 
it  manifestly  evidences  a  purpose  to  dedicate 
and  not  to  reserve,  and  tbe  sole  significance  that 
would  readily  attach  to  the  word  'Ry/  would 
be  tbat  this  particular  park  derived  its  distin- 
guishing title  from  its  proximity  to  tbe  railroad," 

We  make  tbe  following  excerpt  from  the 
afib^M  of  tbe  district  Judge: 

"Taking  into  consideration  the  fact  that  it  is 
named  railway  park,  the  fact  tbat  it  has  never 
been  Improved,  used,  or  considered  as  public 
property,  tbe  tact  that  it  had  borne  for  more 
Chan  twenty  years  its  just  proportion  of  taxes,  and 
also  taking  m  consideration  the  evidence  of  Mr, 
Leake,  which  In  the  ndnd  of  the  court  explains 
why  the  raace  was  named  'Hanson  City  Bail- 
way  Park,  the  court  can  come  to  but  one  con- 
dnaioo,  and  that  is  that  tbe  property  was  not 
dedicated  to  public  use." 

Tbe  plat  of  1894  abows  tbe  "Hanson  City 
Railway  Paric"  as  a  part  of  a  square  of 
ground  fronting  chi  "Park  street,"  and  run- 
ning back  to  the  tra^  of  the  Yazoo  &  Mis- 
sissippi Valley  Railroad,  Including  tbe  rail* 
load  atatUm  and  other  buildings. 

On  tbe  same  plat  appear  two  parallel 
lines,  marked  "Mew  Orleans  ±  Hanson  City 
mectric  Railway,"  and  two  similar  lines  en- 
drdlng  most  of  tbe  blockn^  marked  "Hanson 
CUy  Belt  Lln&** 

Socb  lines  and  words  Import  dedications 
mt  tUibXB  of  way  fl>r  caUioad  porposea,  and 


the  term  "Hanson  dty"  indicates  nothing 

more  than  locality. 

So  In  the  case  at  bar,  tbe  words  "Hanson 
(Mty"  may  be  construed  as  meaning  locality, 
and  tbe  word  "Railway"  as  Indicating  tbe 
kind  of  park  intended. 

The  facts  and  drcnmstances  of  the  case 
warrant  such  a  cwistructlon.  and  the  testi- 
mony of  Mr.  Leake,  the  president  of  the 
Hanson  City  Land  Company  and  the  general 
attorney  of  the  said  railroad,  mokes  such 
construction  imperative. 

It  la  an  undisputed  fact  that  the  ground  in 
question  was  never  used  as  a  park  or  other- 
wise by  tbe  authorities  ot  Hanson  City  or 
the  town  of  Kenner. 

It  is  also  an  undisputed  fact  tbat  the  so- 
called  paA  was  never  occupied  or  tlsed  by 
the  Taxoo  &  Mississippi  Valley  Railroad 
Company;  and  it  Is  also  an  undisputed  fact 
that  the  said  piece  of  ground  remained  va- 
cant until  after  it  was  sold  by  the  Hanson 
Land  Company  to  the  defendant  In  the  year 
1914. 

As  before  stated,  on  the  face  of  the  plat  of 
1894,  the  small  park  and  the  station  of  tbe 
Yasoo  &  Mississippi  Valley  Railway  appear 
to  be  on  tbe  same  square  of  ground. 

Mr.  Leake  testified  tliat  the  railroad  com- 
pany took  possession  of  the  whole  square, 
less  the  small  park,  and  declined  to  accept 
the  latter,  because  of  tbe  expense  of  improv- 
ing and  beautl^lng  the  site. 

Mr.  Leake  further  testified  that  bis  com- 
pany did  Intend  to  dedicate  suffl'Jent  grounds 
for  a  railroad  d^tot,  and  a  small  park,  to 
beautify  the  grounds,  as  was  customary 
among  railroads. 

Counsel  for  relators  say  In  their  brief: 

"In  the  Instant  case,  Mr.  Leake  testified  poei- 
tively  that  tbe  word  'Railway'  was  used  for  the 
reason  tbe  dedication  was  to  the  Yazoo  &  Mis* 
sissippi  Valley  Railway  Company  of  a  strip  of 
land  to  beautify  tbe  depot  grounds,  and  was  not 
a  dedication  to  the  public  of  a  public  park. 

"Mr.  Leake  has  testified  to  tola  being  a  fact, 
and  his  teetirooDy  with  the  fact  tbat  uie  word 
'Railway*  was  used,  and  that  the  space  over 
which  the  words  'Hanson  City  Railway  Fark' 
appears  on  the  map  adjoins  tbe  depoL 

*  Unless  the  word  'Raflway'  wss  used  for  the 
pnriK»e  stated,  then  it  has  no  meaning  at  all, 
and  there  was  no  porpMe  in  its  use.  Such  a 
condusion  is  at  variance  with  the  conduct  of  the 
average  human  being.  No  one  does  a  thing  de- 
liberately  for  no  purpose.  Assuming  thatuwre 
must  be  some  reason  for  the  use  of  the  word 
'Railway,*  there  can  be  no  escape  from  the  con- 
clusion that  it  was  Intended  to  notify  the  public 
and  prospective  purchasers  tbat  the  park  was 
CO  be  a  railway  park** 

An  Intention  to  dedicate  propertjr  to  pub- 
lic use  mnst  be  dearly  established,  but  anch 
an  Intention  may  be  shown  by  deed,  by 
words,  or  by  act  O^e  et  al.  t.  Minnesota 
Loan  Co.,  17  N.  D.  409,  U7  N.  W.  854.  17 
Ann.  Oa8.804. 

In  tbat  case,  tbe  testimony  of  four  of  the 
original  owners  of  tbe  town  site  as  to  the 
Intention  of  those  Interested  in  the  enter- 
iMaa  to  dedicate  tbe  open  wj^Acea  as  publlp 
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parks  was  admitted  and  amsldered.  17  N. 
D.  409,  U7  N.  W.  854, 17  Ann.  Gss.  808. 

The  cases  dted  by  Uie  Court  of  Aweal 
differ  matraially  in  their  facto  from  tbe  case 
at  bar. 

For  tbe  reasons  atated,  we  are  of  opinlmi 
that  the  plaintiff  has  failed  to  prove  that  the 
space  In  qneatlim  was  dedicated  to  public 
use. 

Whether  the  title  to  the  park  vested  in  the 
railroad  company  or  ranalned  in  the  land 
company  does  not  concern  the  plaintiff  town. 

It  la  therefore  ordered  that  the  Judg- 
ment  of  Court  of  Appeal  be  net  aside, 
and  the  Judgment  of  the  district  court  herein 
be  affirmed,  and  that  the  plaintiff  pay  costs 
In  both  appellate  courta. 

SOMMERTH/LEL  J..  concnriL 


(7B  Fla.  IIS,  M4} 

STATB  ex  rd.  GARTER  T.  SHEATS,  State 
Snperlntendent  of  Public  Instruction. 

<SapreiD«  Ooart  of  Florids.  Jan.  81,  1917. 
On  Motion  for  Peremptory  Writ  <^  Manda- 
moB,  March  2,  1817.  On  Applicatiott  for 
Refaesring,  April  3,  1917.) 

(SyUabui  hy  the  Court,) 

1.  Statutes  ^=»225— Teaoheb'b  CmtmoATX 

— CONSTBUOTIOM  OT  STATUTES. 

Section  870  of  tbe  General  Statates  of  1908, 
cbapter  6184,  Acts  of  1911  (Gomp.  Laws  1914, 
I  371),  and  chapter  6540,  Acts  of  1913,  relate 
to  the  same  general  subject  of  issaing  teachers' 
certificates  of  qualification,  and  should  be  con- 
strued together  and  each  Its  apprcqiriate 
effect 

[Ed.  Note.— other  eases,  see  Statutes, 
Cent  IMg.  IS  802.  808.] 

2.  SOHOOU  AND  SOHOOL  DI8TBICT8  «=»180  — 
rnEACHBBS'  CeHTI  FTC  AXES — STATUTES. 

Tbe  teachers'  state  certificates  authorized  by 
section  370  of  the  General  SUtutea  of  1906,  and 
also  those  authorized  by  chapter  6540,  may  be 
a  basis  for  "a  life  certificate''^  under  section  371 
of  the  General  Statutes  of  1906,  aa  amended  by 
chapter  6164.  Acts  1911  (Gomp.  Laws  1914.  8 
871),  though  tbe  life  certificates  issued  msy  vary 
in  form  and  verbiage  to  indicate  the  means  by 
which  they  were  obtained  under  the  one  or  the 
other  <tf  ue  two  statutes. 

[Ed.  Note.— For  othw  eases,  see  Sdiocds  and 
Sduwl  Districts,  Cent  Dig.  {|  286^  286.] 

On  Motion  for  a  Peremptory  Writ  of  Mandamus. 

a  SOHOOUB  AND  SCHOOI.  DiSTBIOTS  ^130— 

TzACHXRs'  Cebufioatu  —  Ian  Obbtzfi- 

OATES— Statutes. 
A  person  who  has  been  granted  a  state  cet^ 
tificate  under  chapter  6540,  Acts  1913,  is  enti- 
tled to  a  life  certificate  upon  compliance  wiUi 
the  requirements  of  chapter  6164,  Acts  1911 
<0(Hnp.  Laws  1914^  S  371);  and  there  should  be 
no  unjust  discriminations  between  the  persons 
entitled  to  life  certificates,  whether  such  cer- 
tificates are  based  on  state  certificates  issned 
under  section  870,  Gen.  Stats.  1006,  or  based  on 
state  cwtificates  granted  by  chapter  6640,  Acts 
of  1618. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  U  286.  286.] 


Original  mandamus  1^  Oie  State  of  Flori- 
da, on  relation  of  Helen  M.  Carter  against 
W.  N.  Sheats,  State  Superintendent  of  Pub- 
lic Instruction.  Motitm  to  quash  altematiTe 
writ  denied,  and  peremptory  writ  awarded. 

Watson  &  Pasco  and  Blount  &  Blount  * ' 
Carter,  all  of  Pensacola,  for  relator.  T.  F. 
West.  Atty.  Gen.,  for  re^tondent. 

WHITFIELD.  J.  The  following  alterna- 
tive writ  of  mandamus  was  Issued  by  tUs 

court' 

"In  the  Supreme  Goort  of  the  State  of  Blorida. 

"In  the  Name  and  by  Authority  of  the  State  of 

Florida. 

"Tbe  State  of  Florida  to  W.  N.  Sheata,  as 
State  Superintendent  of  Public  Instruction  of 
tbe  State  of  Blorida— Greeting: 

"Whereas,  by  a  verified  petiti<m  filed  in  oar 
Supreme  Court  by  Hden  M.  Carter,  it  has  been 
made  to  appear: 

"(1)  That  petitioner,  Helen  M.  Carter,  is  a  na- 
tive and  dtixen  of  the  state  of  Florida,  and  W. 
N.  Sheats,  the  respondent,  is  the  duly  qualified 
state  superintendent  of  public  instructiou  for 
said  atate. 

"(2)  That  petitioner  is  a  graduate  in  tbe  year 
1914  of  the  collegiate  department  of  tbe  Flwida 
State  College  for  Women  at  Tallahassee,  Ela.. 
which  institution,  prior  to  and  at  the  time  of  her 
graduation,  and  daring  her  college  course,  bad 
submitted  to  such  regulation  and  inspection  as 
the  state  board  of  education  and  the  state  board 
of  control  had  prescribed  In  accordance  witb 
chapter  6540,  Laws  of  Blorida,  approved  June 
8,  1913. 

"(3)  That  BUbseqaent  to  her  graduation  as 
aforesaid  petitioner  made  application  to  re- 
spondent, who  was  then  state  suiwrintendent  of 
public  instructicm  for  tbe  state  of  Florida,  for 
a  state  certificate  in  accordance  with  said  chap- 
ter 6540,  Laws  of  F^rida,  made  it  appear  to  him 
that  she  had  taken  sdvantage  of  the  provisions 
of  section  1  of  that  act,  and  be  granted  said 
application. 

"(4)  That,  in  pursuance  of  Us  action  granting 
said  applicatifm,  respondent,  as  state  auper- 
intendent  as  aforesaid,  issued  to  petititMwr  a 
state  certificate,  dated  October  6,  1914,  sub- 
stantially as  follows,  vis.: 

"  'No.  12.  For  6  Team. 

"  *Graduate  State  Certificate^ 

"'State  of  Florida. 

"  'Office  of  Superintendent  of  Public  Instroetion. 

"  'Whereas,  Miss  Helen  Carter,  having  nre- 
sented  satisfactory  evidence  that  she  has  regular- 
ly graduated  from  the  collegiate  department  of 
the  Florida  State  College  for  Women,  has  de- 
voted one-fifth  of  the  time  of  her  course  to  pro- 
fessional training  for  teadiing,  and  has  made  In 
the  regular  examinations  at  the  close  of  tbe 
jnnior  and  s^iior  yean  the  grades  required  by 
statute; 

"  'Wberef(n«,  I,  by  authority  vested  in  me  by 
section  2  of  chapter  6540,  Laws  of  Florida,  do 
hereby  grant  to  her  this  graduate  state  certifi- 
cate, which  authorizes  ber  to  teadi  In  any  <^  the 
schools  of  Florida  for  five  years  from  date 
hereof. 

"  'Witness  my  hand  and  the  seal  of  tbe  stata 
board  of  edneaOon  this  the  6th  day  of  Octt^, 

1914. 

"  '[Seal  of  State  Board  of  Education.] 

"  'Wm.  N.  Sheats. 
"  'Suimintendent  of  Public  Instruction. 


«s»For  otber  caaea  im  mow  t^e  and  KBT-NUMBBR  la  aU  Ker-NnmbsreA  DlawtaaM  ladesesr 
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"  'OraOM  UkO*  ta  Wbui  Bmnlnatlou  et  me  Joslbr  and  Senior  T««n  h  Rsportod  Iv  Dr.  Bdw.  Oonradl. 

'   Pmldwit  at  InatttuUon. 


BNOLISH— 

1.  Tbn  BlUe    % 

S.  ExpnMlon    % 

3.  Rbatorlfl    % 

C  LiUratura    % 

8   % 

LANGUAGES— 

X.  FV«iicb    % 

X.  German    % 

3.  Greek    % 

4.  lUllan    % 

B.  Latin    % 

I.  Spanish    % 

T.    % 

HTSTORT— 

1.  United  SUtea   :.  % 

1.  BngllBh    % 

3.  0«D«ral    % 

4.  Sclenca  of   H% 

UATHEMATIC&- 

1.  Geometrr    % 

1.  Analyt.  Geom.    % 

5.  Trigonometrr    % 

t.  Borverlng    % 

5.  Engineering    % 

S.  Oaleulaa   % 

7.  AatroDomr    % 

8.    % 

8CISNCBB— 

1.  Bactarlologjr   % 

IL  Blologr    % 

I.  Botany    % 

4.  Chemlfltry    % 

B.  OC(dog7    % 

LPhTSlos    % 


T.  PoUtlcal    % 

1  zooiocr  >•••••   % 

t.    % 

PHILOSOPHY— 

1.  Etblea   78% 

2.  Hl&torjr  of    % 

8.  Logic   78% 

4.  Uetapbrslca    % 

5.  Paychology   80% 

«.  Sodolosr   n% 

7.    % 

BDUCATION— 

L  Methods,  etc.  87% 

1  HlBtory  ol   90% 

t.  Phllw.  of   as% 

INDUSTRIAL- 

L  Agrlcalture    % 

1  Hortleultaro  «...   % 

8.  Dom.  Sclenco   S0% 

4.  Doia.  Art   9S% 

5.  Hecbulc  Arta    % 

&  PhT«.'  Tralnlns    % 

7.  Heth.  In  H.  HI  «% 

PRIHART— 
1.  Drawing    % 

3.  Klndergartea    % 

3.  Methods    % 

4.  Nature  Study    % 

E.  Vocal  MuBie    % 

  % 

ART— 

1,  Drawing   % 

t,  PalnUng    % 

3.  HUtory  of  ..;   B5% 


L  Harmoar    % 

1  History  of   % 

3.  Piano    % 

4.  Violin    % 

L  Sight  Blnglng    % 

6.  Voice   ,.   % 

■"General  Average   


StanOlDg  on  Snbjeots  Punaad  Id 
Prerlons  Conraea. 

1.  Agrlcultur*   % 

i.  Algebra   % 

I.  ArltbmotlB    % 

4.  Cmcs    % 

B.  Composition    % 

B.  Eng.  Grammar    % 

7.  Latin  (Beglnncn*)    % 

5.  Orthography   .....*.   % 

9.  Pol.  Geography    % 

10.  Phys,  Qeography    % 

11.  Florida  History    % 

U.  U.  S.  History   % 

IS.  Reading   % 

U.  Physiology    % 

IS.  Sciences   (Blem.)    % 

IS.  Rhetoric    % 

IT.  Pedagogy   % 

18.  College  Bng.   85% 

19.  German   85% 

20.  Zoology    % 

n   % 

32.    %• 


"OS)  That  petitioner,  subsequent  to  receiving 
■aid  state  certificate,  succeBsfulI;  did  high 
Bcbool  teaching  in  the  state  ot  Florida  for  a 
pniod  of  18  months  and  more  nnder  her  said 
state  certificate,  end  thereafter,  on  January  1, 
A.  D.  1917,  made  application  to  respondent,  as 
state  supenntendentt  as  aforesaid,  to  issue  her, 
without  examination,  a  life  certificate  as  pro- 
vided by  section  871,  General  Statutes  of 
i^orida.  as  amended  by  chapter  6164,  Laws  of 
Florida,  approved  June  S,  1911  (Comp.  Laws 
1014,  i  S71),  and  presented  therewith  satls- 
taetory  Indorsement  showing  her  eminent  abil- 
ity in  teaching  and  school  government  from 
more  than  three  persons  residents  of  the  state 
of  Florida  who  then  held  life  certificates  frant- 
ed  by  the  state  superintendent  of  pubuc  in- 
struction of  said  state. 

"(6)  That  said  respondent  then  and  there, 
upon  consideration  of  said  application  so  made 
to  him,  was  satisfied,  and  so  stated,  that  peti- 
tioner had  successfully  done  high  scbool  teach- 
ing in  this  state  for  more  than  eighteen  months 
nndsr  her  said  state  certificate.  He  further 
found  that  the  indorsements  so  presented  by 
her  were  satisfactory  to  him,  and  so  stated. 
He  further  found  that  said  indorsements  were 
from  three  perstms  residents  o£  the  state  of 
Florida  then  holding  life  certificates  granted  by 
the  state  superintendent  of  public  instruction 
of  said  state,  and  showed  eminent  ability  in 
teaching  and  school  government,  and  so  stated. 
He  further  stated  that  his  only  reason  for  re- 
fusing to  issue  the  life  certificate  applied  for 
was  because  petitioner  did  not  hold  a  state  cer- 
tificate granted  under  the  proviaions  of  section 
370,  General  Statutes  of  Florida,  and  that,  if 
her  state  certificate  had  been  Issued  to  her  un- 
der the  provisions  of  said  section  370,  he  would, 
upon  the  application  then  presentea,  issue  to 
her  a  life  certificate.  He  furtheor  stated  that 
in  his  oipinioQ  the  state  certificate  held  by  peti- 
tioner, which  had  been  issued  under  the  provi- 
kImis  of  chaptw  60>Mh  Act  approred  Juno  8, 


1913,  was  not  such  a  state  certificate  as  was 
oDQtemplated  by  section  S71,  General  Statutes 
of  Florida,  as  the  basis  for  a  life  certificato, 
and-  therefore  lor  this  reascm,  and  nmo  ottier, 
declined  to  grant  potittoner's  application  for  a 
life  certificate. 

"(7)  That  petitioner  htm  fnUy  complied  with 
all  the  laws  of  Florida  proridliig  for  the  Issu- 
ance to  her  of  a  life  certificate,  and  is  qualified 
to  receive  same,  but  respondent  refuses  to  issue 
such  certificate  upon  the  sole  ground  that  grad- 
uates holding  state  certificates  issued  under 
chapter  6540,  Act  approved  June  8,  1913,  are 
not  tfititled  to  the  benefit  of  section  S71,  Gen- 
eral Statutes  of  Florida,  providing  for  life  cer- 
tificates, and  petitioner  is  remediless  in  the 
premises  unless  the  state's  writ  of  mandamus 
be  panted  to  compel  respondent  to  issue  to  her 
a  life  certificate  as  provided  by  the  laws  of 
morida: 

"Now,  therefore,  we,  being  willing  that  full 
and  speedy  Justice  be  done  in  the  premises,  do 
command  you,  W.  N.  Sheets,  as  state  super- 
intendent of  public  instruction  of  the  state  of 
Florida,  forthwith  to  issue  and  deliver  to  the 
petitioner,  Helen  M.  Carter,  a  life  certificate 
good  in  any  part  of  the  state  and  of  perpetual 
validity,  as  provided  by  section  371,  General 
SUtutes  of  ue  State  <tf  Elorida,  or  that  you 
appear  before  the  Justices  of  our  SuOTeme 
Court  sitting  within  and  for  the  state  of  Flori- 
da, at  the  courtro(»n  in  the  city  of  Tallahassee, 
oa  the  16th  day  of  January,  A.  D.  1917,  at 
10  o'cloch  a.  m.  of  that  day,  and  show  cause 
why  you  refuse  to  do  so^  and  have  yoa  then 
and  tiiere  this  writ. 

"Witnesik  the  Honorable  Jefferson  B. 
Browne,  Chief  Justice  of  the  Supreme  Court  of 
the  state  of  Florida,  and  the  seal  cf  said  Su- 

Sreme  Court  of  Tallahassee,  the  capital,  tiiU 
anuary  3,  A.  D.  1917. 
"[Seal]  Q.  T.  Whitfield, 

"Caerk  Bupreme  Court,  StaU  of -Flerlda.'l 
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The  respondent  moved  to  Qoaab  tbe  alter- 
native writ  on  the  following  grounds: 

"(1)  Because  no  sufficient  facta  are  stated  In 
said  altematiTe  writ  to  warrant  the  rc^imdent 
m  issuing  to  the  relator  the  life  eotificate  au- 
thorized by  section  371  of  the  General  Statutes 
of  Florida  as  amended  by  chapter  6164,  Acts  of 
1911,  Laws  of  Florida  (Comp.  Laws  1014,  { 
371),  in  certain  cases  as  therein  defined. 

"(2)  Because  it  does  not  aopear  that  the  state 
certificate  alleged  to  be  held  by  the  relator  is 
such  a  state  certificate  as  is  denned  by  the  pro- 
visions  of  section  371  of  the  General  Statates 
of  Florida  as  amended  by  chapter  -6164,  Acts 
oi  1011.  Laws  of  Florida,  which  mnst  be  held 
as  a  condition  precedent  to  the  right  by  the 
holder  to  demand  the  issuance  to  him  or  her  by 
the  respondent  of  a  life  certificate  as  authorized 
by  said  statute, 

"(3)  Because  it  appears  from  the  averments 
of  said  alternative  writ  that  the  state  certiQcate 
held  by  the  relator  was  granted  to  her  under  au- 
thority of  the  provisions  of  chapter  6540,  Acts 
of  1013,  Laws  of  Florida,  and  the  respondent 
says  that  he  is  not  legally  authorized  or  em- 
powered  to  issne  life  certificates  such  as  were 
contemplated  by  section  371  of  the  General  Stat- 
utes of  Florida  as  amended  by  chapter  6164, 
Acts  of  1911,  Laws  of  Florida,  to  the  holders  ot 
flucb  state  certificates. 

"(4)  Because  it  affirmatively  appears  that  the 
averments  of  said  alternative  writ  that  the  re- 
lator Is  not  entitled  to  the  relief  soufi^t  or  to 
any  rdiet" 

[1,2]  The  statutes  to  be  construed  and 
applied  In  determining  the  questlona  present- 
ed are  as  follows: 

"A  state  certificate  may  be  issued  by  the  state 
superintendent  to  any  eligible  applicant  wbo 
shall  have  taught  twenty-four  months  hi  all, 
eight  months  under  a  first  grade  certificate  ob- 
taindl  in  this  state,  and  shall  have  passed  an 
examination  conducted  by  the  state  superintend- 
ent of  public  instruction  on  geometry,  trigonome- 
try, physics,  botany,  zoology,  Latin,  rhetoric, 
English  literature,  psychology,  and  general  his- 
tory, and  shall  have  made  an  average  grade  of 
eighty-five  per  cent,  with  a  grade  in  no  branch 
below  sixty  per  cent. 

"A  state  certificate  shall  be  valid  for  five 
years  from  tbe  date  of  issue  and  ahall  be  valid 
throughout  the  state." 

Section  370,  Gen.  StatL  of  1906,  GompUed 
I^WB  of  1914. 

"A  life  certificate,  sood  in  any  part  of  the 
state  and  of  perpetual  validity,  may  be  issued 
by  the  state  superintendent  of  public  instruc- 
tion, without  examination,  to  any  teacher  hold- 
ing a  state  certificate  issued  since  January  1, 
lw4,  and  who  has  successfully  done  high  school 
or  college  teaching  in  this  state  for  a  period  of 
eighteen  months  under  a  state  certificate,  and 
who  shall  present  satisfactory  endorsement 
showing  eminent  ability  in  teaching  and  school 
government  from  three  persons  holding  life  cer- 
tificates." Section  371,  Gen.  Stats,  of  1006,  aa 
amended  by  chapter  6164,  Acts  of  1911 ;  Sec- 
tion 871,  Compibd  Laws  1014  . 

"Chapter  6540— (No.  120). 

"An  act  to  enable  normal  school  and  college 
graduates  to  teach  and  acquire  certificates  in 
this  state. 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Florida: 

"Section  1.  That  all  graduates  of  the  normal 
or  college  departments  of  the  University  of 
Florida  and  College  for  Women,  and  any  other 
colleges  and  universltiea  in  this  state  that  will 
submit  to  such  inspection  and  regulation  as  tbe 
state  board  of  education  and  the  state  boaid  of 
control  maj  prescribe  are  hereby  granted  a 


state  certificate :  Provided,  that  one-fifth  of  tbe 
tune  of  tbe  collegiate  departmente  be  devoted 
to  profesdonal  training:  and  provided,  fortber, 
that  at  a  legolar  examination  conducted  at  tbe 
close  of  tbe  junior  and  senior  years,  of  all  ancb 
graduates,  as  come  under  the  provisions  of  this 
act,  the .  said  graduates  shall  make  a  general 
average  of  not  less  than  eighty-five  per  cent^ 
on  all  subjects,  with  a  grade  of  not  less  than 
sis^  per  cent.*  on  any  subject. 

"Sec.  2.  Any  person  making  it  appear  to  tii* 
state  superintendent  that  he  or  she  has  taken 
advantage  of  the  provisions  of  section  one  ot 
this  act  shall  be  granted  a  state  oertliBeate. 

"Sec.  8.  All  laws  and  parts  of  laws  in  eonffict 
herewith  are  hereby  repealed. 

"Sec  4.  This  act  shall  take  elEeet  oa  Its  pas- 
sage and  approval. 

"Approved  June  8,  1013.** 

The  respondent  contends  that  sectlcwj  371 
of  tbe  General  Statutes  of  1906,  aa  amend- 
ed by  chapter  6104,  does  not  antbortze  the 
respondent  to  issue  life  certificates  to  bold- 
ers  of  state  certificates  acquired  and  beld 
under  tbe  provisions  of  chapter  6540. 

It  is  argued  that  at  the  time  section  370 
and  section  371  as  the  latter  is  amended  were 
enacted  there  was  no  such  state  certificate 
aa  that  now  authorized  by  chapter  6&40; 
tberefore  such  certificate  could  not  hav« 
been  Intended  aa  the  basis  for  a  life  certifl* 
cate  under  section  371. 

It  Is  further  urged  that  the  state  certifi- 
cate referred  to  In  section  371  as  amended 
has  a  well  understood  and  definite  mean- 
ing; that  the  methods  and  tests  by  which 
It  Is  secured  are  prescribed,  and  consequent- 
ly the  state  certificate  provided  for  by  sec- 
tion 370  is  tbe  state  certificate  required  as  a 
basis  for  a  life  certificate  under  section  371. 

The  respondent  further  says: 

"It  Is  true  that  the  certificate  which  la  issued 
under  authority  of  chapter  6540  is  called  a 
state  certificate,  but  calling  it  a  state  certificate 
cannot  change  Its  character,  and  It  is  aniarent 
that  it  is  not  a  'atete  certificate*  as  that  term 
was  defined  and  known  when  section  871  of  tbe 
General  Stetotes  was  enacted  or  amended. 
That  there  are  under  the  law  now  two  classes  of 
state  certificates  is  perfectly  apparent.  That 
there  is  a  wide  difference  between  tbe  two  class- 
es, tbat  they  are  secured  by  diffraent  metbotto 
and  different  tests,  and  that  they  are  of  widely 
dilferent  value  In  net,  are  also  apparent. 

Section  370  and  chapter  6540  each  express- 
ly and  definitely  provide  for  the  Issuance 
of  "a  state  certificate"  thou^  the  require- 
ments for  obtaining  the  oertlflcates  widely 
differ  under  the  two  acts.  Section  371  was 
manifestly  intended  to  operate  prospectively 
upon  state  certificates  "Issued  since  January 
1st,  A.  D.  1804."  These  statutes,  relating  aa 
they  do  to  the  same  general  subject,  should 
be  construed  together  and  each  given  its  ap- 
propriate effect.  There  is  obviously  a  field 
of  o[>eratioD  for  both  section  370  and  cfaaiK 
ter  6540  In  the  school  system  of  the  state; 
and  "a  state  certificate"  authorized  by  eacb 
statute  may  be  a  basts  for  "a  life  certUcate" 
under  section  371  as  amended,  thoogh  the 
life  certiflcatea  issued  may  vary  in  form 
and  verbiage  to  indicate  tbe  means  by  whida 
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they  were  obtained  under  tbe  one  or  tbe 
other  of  the  two  statutes.  The  statute  does 
not  prescribe  the  forms  of  the  certificates 
authorized  to  be  Issued. 

A  person  may  become  entitled  to  "a  state 
certificate"  upon  compliance  with  section  370 
of  the  General  Statutes  of  1906;  and  such 
person  may  thereafter  become  entitled  to  "a 
life  certificate"  upon  compliance  with  section 
371  of  the  General  Statutes  of  1906,  as 
amended  by  chapter  61&4,  Acts  of  1911. 
Likewise  a  person  may  become  entitled  to 
"a  state  certificate"  upon  compliance  with 
diapter  6540;  and  such  person  may  there- 
after become  entitled  to  "a  life  certlflcate" 
upon  compliance  with  section  371  of  tbe 
General  Statntea  of  1906,  as  amended  by 
i'liapter  6164. 

The  form  of  each  class  of  such  certificates 
may  be  prescribed  or  approved  by  the  state 
educational  authorities  so  as  to  make  each 
certlncate  show  upon  its  face  under  which 
statute  It  was  issued  and  what  are  the 
studies  and  conditions  upon  which  the  per^ 
son  became  entitled  to  the  certificate. 

Thus  construed  and  applied,  there  la  no 
confiict  in  the  statutes.  The  motion  to  quash 
the  altematlTe  writ  is  denied. 

BBOWNB.  a  J.,  and  TAYLOB, 
SBAOBJ^VORDt  and  SLLIS,  JJ^  concur. 

On  Ifotkm  for  Peremptwy  Writ  of 
Mandamus. 

WHITTIBLD,  J.  A  motkm  to  qnadt  tbe 
altematlTe  writ  of  mandaroas  herein  harlng 


been  denied,  and  the  relatw  barlsff  moved 
for  a  peremptory  writ  of  mandamus,  tbe 
respondent  answered: 

"That  he  had  complied  with  tiie  command  of 
said  writ  by  tendenng  to  said  relator  a  cer- 
tificate in  toe  form  prepared  by  him  as  state 
BUperiatendent  ot  public  instmcaon  of  tbe  state 
of  Florida,  nldeb  said  tana  was  duly  approved 
by  the  state  board  ai  edncation  of  the  state  oi 
Elorida,  copy  of  which  said  certificate  is  here- 
to attadied  and  made  a  part  of  this  answer," 
viz. : 

"No.   PerprtnaL 

*«Ufe  Graduate  State  OertUkattb 
*'Btate  of  Blorida. 
'*[8eal  of  BtateJ 
"C^ee  oi  Superintendent  of  PoUte  Instmetkn. 

"WhereaB    having  graduated  from  the 

  department  ci  tiie  — — ,  snd  bavfng 

been  issned  a  gradoate  state  certificate,  under 
chapter  6640,  Acts  of  1913,  and  bavio£  shown 
tbat  — —  has  done  successfully  high  school  or 
college  tffii!K'?g  under  said  certificate  for  a 
period  of  not  less  than  eighteen  m<Hitha,  and 
having  presented  satisfactory  indorsements 
showing  eminent  ability  in  teaching  and  in 
school  government  from  three  persons  holding 
life  oertiScates: 

"Tberefore,  by  authority  given  in  diaptv 

6164,  Acts  of  1911.  I  do  hereby  issue  to  

this  life  certificate,  setting  forth  the  subjects 

pursued  and  grades  made  thereon  iu   

stadent  course,  as  reported  by  the  president  of 
the  Bchool  from  which  -  —  graduated,  and  as 
recorded  in  state  certificate,  wbi^  guar- 
antees to           the  right  to  teach  perpetually 

in  any  of  the  Bcho<^8  of  Florida  ue  specific 
subjects  named  herein  and  made  a  part  of  this 
life  certificate. 

"Witness,  my  hand  and  tbe  seal  of  the  state 
board  of  education  this  — —  day  nt 
A.  D.  191—.   •  i 

"State  Snperintendent  of  Public  lutmctlon." 


Oradoa  Hade  to  final 

BNOUSH— 

1.  Ths  BIbl*   % 

2.  Bzpreaslon   % 

I.  Rhetoric   % 

4.  Uterature   % 

6  % 

LANOUAOES- 

1.  Fr«ncb    % 

2.  German   % 

1.  Greek   % 

4.  Italian   % 

6.  Lattn   % 

C  Spanish   % 

7  % 

HISTOBT— 

L  United  Statis   % 

2.  Bngllib   % 

3.  Oeneral   % 

A   % 

MATHEMATICS— 

L  Oeonetry   % 

5.  Analjrt.  Goom.   % 

5.  TrlgoDometry    % 

4.  SnrreTing    % 

6.  Englneerlns   % 

C  Calonlus   % 

7.  Astronomr   % 

8.   % 

SCIENCES-- 

1.  BacterloIogT   % 

2.  Biologr    % 

i.  BoUny   % 

4.  Chemlotrr  % 

B.  Geology   % 

«,  nyslcs   % 
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of  tbe  Jnnlor  and  Bealor  Tears,  as  Baported  by  Dr. 
ot  the  UiatltntiaB. 


President 


7.  PulWcBl   % 

L  Zoology  % 

».   * 

PHIL080FHT— 

1.  Ethics   % 

S.  History  of  % 

I.  XiOgie   % 

4.  Hetaphyslcg  ,  % 

5,  Peychology   % 

C.  Sociology   % 

7.   % 

BDUCATIOW- 

1.  Hethodi,  tto.  »  % 

S.  History  of    % 

8  % 

INDUSTRIAL— 

L  Agriculture  % 

S.  Hortleultnre  % 

8.  Dom.  Science  % 

4.  Dom.  Art   % 

5.  Mechanic  Arts    % 

6.  Phys.  Training   % 

7  % 

PRIMARY— 

1.  Drawing  % 

i.  Kindergarten   % 

B.  Methods   % 

4.  Nature  Study   % 

5.  Voeal  Music  % 

».   % 

ART— 

1.  Drawing   ,  % 

I.  Painting   % 

«.   % 


HUSIO- 

1,  Harmony  % 

S.  History  ot   % 

3.  Piano   % 

4.  Violin   % 

5.  Sight  Singing   % 

6.  Tolee   % 

1-   ■  % 

General  Averaga   % 


Standing  on  Subjects  Pursued 
previous  .Courses. 

1.  AKrlcuttuTO  

2.  Algebra   

t.  AritfametlD   

4.  ClTics   

B.  CompoaiUoa  

6.  ElDg.  Grammar  

7.  Latin  (Beginners')   

3.  Orthogcapby   

'  9.  Pol.  Qeography   

10.  Phys.  Geography   

11.  Florida  Hifltory   

12.  U.  S.  History  

13.  Reading   

14.  Physiology   

1£.  Sciences  (EleoL)   

16.  Rhetoric   

IT.  Pedagogy   

18  

U  

30  

21,   

22.   
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To  this  answer  the  relator  replied : 
"That  no  certificate  in  the  form,  or  substan- 
tially the  form;  set  forth  in  the  respondent's 
answer  has  heretofore  been  iSHued  to  the  htdder 
of  any  form  of  state  certificate  as  a  compli- 
ance with  section  371,  Gen.  Stats. ;  that  said 
form  was  prepared  since  the  decision  of  this 
court  on  the  motion  to  quash  the  alternative 
writ  herdnf  that  there  have  been  issued  by  the 
state  sopermtendent  134  life  certificatea  under 
Beetlon  STl,  Gen.  Stat&,  none  of  which  restrict 
the  holder  to  teaching  specified  subjects,  all  of 
which  exempt  the  holder  from  further  examina- 
tions as  a  teacher;  that  prior  to  the  year  1900 
a  form  of  life  certificate  to  be  issued  under  said 
section  371,  Gen.  Stats.,  was  adopted  by  the 
state  superintendent  and  state  board  of  educa- 
tion, which  was  substantially  the  form  then 
actiuJly  In  use,  wMch  form  so  adopted  waa  and 
1b  lubatantially  as  follows: 

"  'No.  526. 
"  Teadier's  Life  State  Certificate. 
"  'State  of  Florida. 

*"Nol   ^      [Seal  of  State.]  Perpetual. 

"  Teacher's  Life  State  Certificate, 
"  'Alios  Doceodo  Discimoa. 

"  *Tbe  eminent  qualifications  of    aa  a 

teacher  of  youth  bavine  been  shown  by   

dtatlnguished  success  in  the  schools  of  this 
state,  and  having  presented  the  requisite  in- 
dorsements and   testimonials  as   provided  in 

chapter  6164,  Laws  of  Florida  of  1911,   

is  therefore  awarded  this  diploma,  which  is  of 
perpetual  validity  and  forever  exempts 
from  farther  examination  as  a  teacher  in  tiie 
public  schools  of  this  state. 

"'Given  under  my  hand  and  the  seal  of  the 
state  board  et  education  at  the  dty  of  Tal- 
lahassee this  day  of  ,  19—. 

"  * 

"  'Snpt  of  Public  Instruction. 
[Seal,  State  Board  of  Education.]' 

"That  after  its  adoption,  and  prior  to  April, 
1013,  many  certificates  in  said  form  were  is- 
sued to  and  are  now  held  by  persona  who  com- 
plied with  section  371,  Gen.  Stata.,  and  since 
April,  1912,  many  more  certificates  in  the  same 
form  have  been  issued  to,  and  are  now  held 
by,  other  persons  who  complied  with  said  sec- 
tion. 

"^niat  the  certificate  tendered  relator  is  a 
spedal  and  not  a  life  eertlScate,  for  the  lasn- 

ance  of  which  no  authority  in  law  exists,  and 
is  not  in  the  form  prescribed  and  adopted  as 
aforesaid  for  Isauance  under  «aid  section  371, 
Gen.  Stats." 

When  chapter  6164  was  enacted  In  1911  a 
Ufa  certiflcate  was  anth<wized  to  be  iraued 
only  vpoa  "a  state  certificate*  obtained  na- 
Aer  section  370,  General  Statutes  of  1906. 
Ohapter  6640  granted  a  state  certificate  to 
"all  graduates"  of  ontaln  coU^es  in  this 
istate  upon  compliance  with  the  conditions 
stated  in  the  act.  The  policy  and  wisdom  of 
granting  "a  state  certificate"  to  graduates  of 
colleges  in  the  state  were  determined  by  the 
enactment  of  the  law.  While  Bection  370, 
General  Statutes  of  1906,  provided  that  "a 
state  certificate  may  be  issued,"  chapter  6640 
enacts  that  all  graduates  as  stated  ther^ 
"are  berd>y  granted  a  state  certificate"  upon 
compliance  with  the  named  coadltlons.  The 
statute  Is  oontr<dllng,  and  its  provisions 
tfhonld  be  obseired. 

It  does  not  appear  that  after  the  passage 


of  chapter  6540  the  school  authorities  pro- 
scribed or  aivroTed  a  distinct  form  of  **a  life 
certiflcate"  to  be  issne'd  under  diapter  6164 
based  on  "a  state  oertlflcate"  granted  by 
chapter  6540.  It  does  appear  from  the  plead- 
ings that  the  form  of  a  life  oertlflcate  in  use 
prior  to  the  enactment  of  chapter  6640  haa^ 
since  then  been  In  use,  and  chapter  6164  au- 
thorizes "a  life  certificate"  to  be  issued  *to- 
any  teacher  holding  a  state  certificate  issued 
since  January  1,  A.  D.  1891,**  upon  compli* 
ance  with  the  conditions  stated  In  the  act 
The  form  of  the  certiflcate  attached  to  the 
resp<HideDt*B  answer  Is  not  "a  life  certificate" 
within  the  contemplation  of  chapter  6164,. 
and  the  form  shown  to  be  in  use  is  appropri- 
ate as  "a  life  certiflcate"  whether  based  on 
section  370,  General  Statutes  of  1906,  or  chap- 
ter 6540.  The  relator,  having  been  granted 
a  state  certificate  under  chapter  6540,  is  en- 
titled to  have  "a  life  certificate"  Issued  to 
her  as  contemplated  by  chapter  6164. 

The  copy  of  the  form  of  certificate  referred 
to  In  and  made  a  part  of  the  respondent's  an- 
sWer  as  set  out  above  is  of  a  "life  graduate 
state  certiflcate,"  and  not  of  "a  life  certifi- 
cate." and  it  is  essentially  different  from  the 
"teadier'8  life  state  certificate"  contained  In 
the  relator's  reply  to  the  answer  and  shown 
to  be  the  form  of  the  life  certificates  that  are 
issued  under  the  law.  The  differences  be- 
tween the  two  forms  do  not  merely  show  un- 
der which  statute  a  certiflcate  is  Issued  or 
the  studies  and  conditions  upon  which  the 
holder  became  entitled  to  the  certiflcate  Is- 
sued as  authority  to  teach.  There  are  condi- 
tions and  limitations  In  the  form  submitted 
by  the  respondent  that  are  not  contained  in 
the  other  form  that  is  in  use,  and  that  are 
not  required  by  law.  The  form  of  the  life 
certificate  heretofore  used  In  issuing  life 
certificates  to  teachers,  as  shown  above  in 
the  i%lator'8  reply,  and  admitted  by  the  de- 
murrer thereto.  Is  apparently  In  substantial 
conformity  with  the  requirements  of  chapter 
6164,  Acts  of  1911.  amending  section  371  of 
the  General  Statutes  of  1906.  It  does  not  re- 
fer to  studies  or  conditions  pursued,  and  does 
not  contain  limitations  found  in  the  other 
form  of  certificate.  While  the  form  of  the 
life  certiflcate  as  used  may,  consistently  with 
the  statutes,  be  varied  in  its  contents  to 
show  whether  it  Is  based  upon  the  state  cer- 
tificates issued  under  section  870  of  the  Gen- 
eral StaUites  of  1906,  or  is  based  upon  the 
state  certificates  granted  bf  chapter  6S40, 
and  doubtless  also  to  show  oths  matters 
of  detail  portlnent  to  the  granting  of  the  cer- 
tiflcate, yet  the  statutes  contemplate  no  oth- 
er matralal  'differences;  and  Oiere  should  te 
no  unjust  discrimination-  in  the  Umitations 
and  conditions  imposed  In  the  forms  used  for 
life  certificates. 

The  relator,  being  a  graduate  In  1104  of 
the  collegiate  departmoit  of  title  Florida 
State  College  for  Women,  and  having  corn- 
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pUed  wltb  the  provisions  tt  chapter  6S40, 
Acta  of  1913,  waa  granted  a  state  certlflcate 
October  6, 1914.  Being,  as  ribown  bj  the  al- 
tematlTe  writ,  a  "teadier  holdloK  a  state  cer- 
tlflcate Issned  alDce  Jaoiiaiy  X  1894,**  who 
has  sacceasfnlly  done  high  school  teadili^  In 
thla  state  tor  a  period  ot  18  months  under  a 
state  certificate,  and  who  has  presented  sat- 
isfactory Indorsement  showing  her  emtnent 
ability  In  teaching  and  school  government 
from  three  persons  holding  life  certificates, 
the  relator  Is,  uider  chapter  6164,  Acts  ot 
1011,  amending  section  371  of  the  General 
Statutes  of  1906,  entitled  to  "a  life  crartlflcate, 
good  in  any  part  of  the  state  and  of  perpetu- 
al validity."  The  form  and  contents  of  the 
life  certificate  should,  of  course,  show  that 
It  Is  "a  life  certificate,"  and  that  it  Is  "good 
In  any  part  of  the  state  and  of  perpetual  va> 
lidlty." 

[3]  If  "a  life  certificate"  issued  under  chap- 
ter 6164,  Acts  of  1911,  upon  "a  state  certifi- 
cate" obtained  under  section  870,  General 
Statutes  of  1906,  Is  In  the  fo^-m  shown  by  the 
pleadings  herein,  which  form  makes  no  ref- 
erence to  studies  and  conditions  pursued, 
or  to  any  statute  except  <^pter  6164,  under 
which  all  life  certificates  are  issued,  then  "a 
life  certificate"  Issued  upon  "a  state  certifi- 
cate" granted  by  chapter  6540  should  in  falr^ 
ness  be  similarly  formed,  except  as  the  prop- 
er school  authority  may  have  provided  dif- 
ferent forms  to  Indicate  the  means  by  which 
«ach  certificate  is  obtained. 

The  demurrer  of  the  respondent  reatdies 
back  to  his  answer;  and  the  reply  of  the 
relator  is  good  as  against  the  answer  which 
Is  Insufficient  as  a  defense  to  a  peremptory 
writ 

BROWNE,  C.  J.,  and  TATLOB,  SHACK- 
LBFOKD,  and  ELLIS,  JJ.,  concur. 

On  Application  for  Behearljig. 

PBB  OUBIAM.  Notwithstanding  the 
statenents  In  the  req;K>ndent*B  petition  for 
a  rehearing,  the  court  has  not  required  the 
reaponduit  to  Issue  a  lUe  state  certlflcate  to 
the  relator,  certifying  that  she  is  qualified 
to  teaoh  any  stated  snhject,  but  only  that  he 
issue  to  the  relator  *a  llfis  cuHflcate  good  In 
any  part  of  the  state  and  ol  perpetual  valid- 
ity," as  Is  expressly  requlved  hy  sectton  871, 
General  Statntes  of  the  State  of  Florida,  as 
amended  by  chapter  6164. 

Section  871,  as  amended,  proTtdea  that  *^ 
Ui!e  certlfleate  good  in  any  part  of  the  state 
and  at  perpetual  validity  may  be  issued  by 
the  state  snperlntoidait  of  public  instruc- 
tion,  without  examination,  to  any  teacher 
holding  a  state  oertiflcate  Issued  since  Jan- 
uary 1st,  A.  D.  1894,  and  who  has  successful- 
ly" complied  with  stated  conditions.  It  is 
admitted  1^  the  pleadings  that  the  relator  is 
a  "tea<^er  holding  a  state  certlflcate  issued 
since  January  Ist,  A.  D.  1894,"  and  that  she 
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has  compiled  with  chapter  6040  under  whidi 
she  was  "granted  a  state  certlflcate,"  and 
that  she  has  complied  with  the  stated  condi- 
tions and  reqniraments  of  secttim  871*  as 
amended.  In  tliat  she  "had  snccessfnlly  done 
tdgb  sdiool  teadilng  In  thla  state  for  a  peri- 
od of  eighteen  numtha  under  a  state  certlfl- 
cate, and  presented  satis&ctory  Indorsement 
showing  eminrait  ability  in  teaching  and 
school  government  from  three  persons  hold- 
ing life  certificates."  On  this  showing,  ad- 
mitted to  be  true  by  the  demurrer  of  the  re- 
spondent, the  statute  requires  that  "a  life 
certlflcate  good  in  any  part  of  the  state  and 
of  perpetual  validity  may  be  issued  by  the 
state  superlut^dent  without  examination." 
The  writ  Issued  by  the  court  merely  requires 
the  respondent  to  do  what  the  statute  ex- 
pressly makes  it  his  duty  to  do.  The  wis- 
dom and  policy  of  the  statute  cannot  be  re- 
viewed by  the  court. 

The  opinion  on  the  motion  to  quash  the 
alternative  writ  expressly  states  that,  as 
section  370  of  the  €leneral  Statutes  of  the 
state  provides  tliat  "a  state  certlflcate  may 
be  Issued"  upon  compliance  with  its  terms, 
and  as  chapter  6640  enacts  that  "a  state  cer- 
tificate" is  "granted"  upon  compliance  with 
that  chapter,  "the  form  of  each  class  of  life 
certificates  may  be  prescribed  or  approved 
by  the  state  educational  authorities  so  as  to 
make  each  certificate  show  upon  its  face 
under  which  statute  it  was  issued  and  what 
are  the  studies  and  conditions  upon  which 
the  persw  became  entitled  to  the  certlflcate." 
At  that  time  the  form  of  the  life  certificates 
in  use  was  not  before  the  court  The  state 
certificate  held  by  the  relator,  as  shown  in 
the  first  opinion,  gave  the  studies  she  had 
pursued  In  obtaining  the  certificate.  In  the 
respondent's  answer  he  set  out  the  form  of  a 
certlflcate  presented  as  a  compliance  with 
the  writ  This  form  Is  patently  not  author- 
ized by  law.  It  is  entitled  "life  graduate 
state  certificate,"  and  not  "a  life  certificate," 
as  authorized  by  'section  871.  It  limits  the 
holder  to  a  right  to  teach  only  such  subjects 
as  are  specified  therein.  The  statute  an- 
thorizes  a  certificate  giving  authority  to 
teach,  not  a  statement  of  what  the  person  may 
teach.  Betddes  this,  the  pleadings  now  show 
that  the  form  of  life  certificates  heretofore 
and  now  used  under  section  371,  as  amended, 
is  as  applicable  to  cases  where  "a  state  cer- 
tificate" was  issued  under  section  370,  Gen- 
eral Statutes,  as  to  cases  where  "a  life  cer- 
tificate" is  "granted"  under  chapter  6540. 
The  statutes  do  not  contemplate  any  unjust 
dtscrlmlnatlons  between  peKHms  who  hold  "a 
life  certificate"  whether  held  under  section 
870  or  dii^ter  6B40;  and,  as  it  did  not  iq)- 
pear  tb&t  the  state  atibo<A  authorities  bad 
provided  different  forms  to  properly  Indi- 
cate the  means  by  which  each  class  of  life 
certificates  is  <d)tained,  the  respondent  was 
by  s  peremptory-  writ  required  to  do  wiiat 
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the  statute  makes  It  his  daty  to  do,  to  wit, 
to  Issue  to  the  relator  "a  life  certificate  good 
In  any  part  of  the  state  and  of  perpetual 
validity,"  as  is  expressly  required  by  section 
371,  General  Statutes,  as  amended. 
Rehearing  denied. 

BROWNE],  a  J.>  and  TAYLOR,  SHAGK- 
liBFOItD,  WHITFIBLD,  and  ELLIS.  JJ.. 
concnr. 


fn  FU.  is») 

OCELAWAHA  RIVER  FARMS  CO.  T. 
YOUNO  et  uL 

(Supreme  Court  of  I^da.  Jan.  81. 1917.  Be> 
hearing  Doiled  March  81,  1917.) 

(SvOdbiu  by  the  Court.) 

1.  HiTBBAND  AWD  WiFK  «=»171(1)  —  WiFB'B 

Separate  Pbopebty  —  Patmknt  of  Hus- 
band's Debt. 
Section  1.  art  11.  of  the  Constltntim  ot 
Blorlda  of  1885.  which  provides  that  the  prop* 
erty  of  a  manied  woman  owned  by  her  before 
marriage,  or  lawfully  acquired  afterward,  shall 
be  her  separate  property,  and  shall  not  be  liable 
Cor  tbe  debts  of  her  ho^and  without  her  con- 
sent given  by  some  instrnment  in  writing,  exe- 
cuted accordiD^  to  the  law  respecting  convey* 
ances  by  married  women,  does  not  preclude  a 
married  woman  from  suojectiog  her  separate 
property  to  the  payment  of  her  husband  s  pre- 
existing d^t  by  joining  with  him  in  the  exe- 
cution of  a  mortgage  in  the  form  of  a  deed  abso- 
lute, provided  the  same  is  executed  in  accord- 
ance with  the  law  respecting  conveyances  W 
married  women. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  S  671.] 

2.  HirSBAND  AND  WlFB  ^>171(7)  —  MOBTQA- 

esa  «»37(1)  —  LiABiuTT  or  Separais  Es- 
tate—BviDaNOB—ConsBNT. 
When  a  married  woman,  under  the  provl- 
rions  of  section  1,  art.  11,  of  the  Constitution 
Florida  of  18S5,  consents  that  her  separate 

Eroperty  shall  be  liable  for  the  debts  of  her  hus- 
and,  such  consent  may  be  in  the  form  of  a  deed 
absolute  to  her  separate  projperty,  which  by  evi- 
dence aliunde  may  be  shown  to  be  a  mortgage, 
and  need  not  expressly  recite  her  consent  to  the 
subjection  of  her  property  to  such  purpose,  nor 
need  such  consent  be  supported  by  any  other 
consideration  than  the  debt  of  her  husband. 


[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  674,  950,  961;  Mortgages, 
Cent  Dig.  H  97.  lfo-104,  10^  lOf.] 

8.  Jttdohent  «s>693— Paktieb  Bound. 

Where  a  married  woman  who  joins  with  her 
husband  in  the  execution  of  a  mortgage  upon 
her  separate  property  to  secure  a  debt  of  her 
husband,  and  such  mtntga^  Is  in  the  form  of  a 
deed  absolute  whliA  recites  a  specific  amount 
as  omisideration,  and  she  afterwards  institutes 
a  suit  against  her  husband  and  the  mortgagee  for 
the  purpose  of  having  the  instrument  declared 
to  be  a  nuntgage.  and  for  an  acconnting  to  as- 
certain the  amount  indebtedness  to  secure 
which  the  mortgage  was  given,  she  wiU  be  bound 
by  the  decree  in  such  suit  adjudicating  the  char- 
acter of  the  instrument'  and  the  amount  due, 
which  it  was  given  to  secure. 

tEd.  Note.— For  otber  cases,  see  Judgment, 
Gent  Dig.  1 1216.] 


4.  Husband  and  Wife  ^»171(8,  13)— Mom^ 
OAGE  BT  Wipe— CoNsiDEBATiON — Statxtte. 
A  pre-existing  debt  of  the  husband  is  a  suffi- 
cient consideration  to  support  a  mortgage  to  hi» 
creditor  executed  by  the  debtor  and  his  wife  up- 
on the  letter's  separate  property  to  secure  the 
debt  and  such  consideratlou  is  a  good  considera- 
tion within  the  meaning  of  section  2514  of  the 
General  Statutes  of  Florida;  and.  In  the  absence' 
of  fraud  and  injury  to  a  subsequent  grantee, 
such  mortgage  is  a  valid  obligation,  and  will  not 
be  declared  void  at  the  instance  of  a  subsequent 
purchaser  with  constructive  notice  of  its  ex- 
istence. 

[Ed.  Note.— F<n>  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  674,  ©70,  950.  951.] 

.^peal  from  Circuit  Court.  Marlon  Coun- 
ty ;  W.  S.  Bullock,  Judge. 

Bill  by  the  Ocklawaha  River  Farms  Com- 
pany against  Jefferson  D.  Young  and  others. 
Demurrer  to  bill  sustained,  and  complainant 
appeals.  Order  affirmed. 

Hocfter  &  Martin  ot  Ocala,  for  nppellant. 
Hampt«i  ft  Hampton,  <tf  GalnesTUl^  for  ap- 
pellees. 

ELLIS,  J.  Ift  January.  1915^  the  Ockla- 
waha River  Farms  Company,  a  corporation, 
exhibited  Its  1>111  in  chancery  against  Jeffer- 
son D.  Toottg,  ^omas  Stonewall  Kyie, 
Claude  E.  C«mor.  Baby  O.  Connor,  tbe  Ala- 
bama CHty  Land  ft  Derei^^ent  Company,  a 
corporation,  and  Nena  Kyle  Elliott  as  execu- 
trix  ot  J.  M.  EUlott,  Jr.,  deceased,  and  pray- 
ed that  certain  deeds  made  by  Ruby  0.  Con- 
nor and  her  husband  to  J.  M.  Elliott,  Jr.,  be 
declared  void  as  against  the  complainant 
and  Tonng  and  Kyle ;  that  a  deed  by  J.  M. 
ElUott.  Jr.,  and  wife  to  the  Alabama  City 
l4ind  ft  Derelc^ment  Company,  dated  July 
20, 1910,  and  filed  for  record  March  16,  1912, 
be  dedued  void,  and  that  Nena  Kyle  imtDtt 
as  executrix  and  the  Alabama  City  Land  ft 
Development  Company  Ik  divested  of  all  in- 
terest ta  dalm  to  such  part  of  the  lands  as 
are  owned  by  the  complainant;  and  that  If 
the  deeds  of  March  28,  and  March  28,  1906, 
wUch  were  the  deeds  executed  by  Baby  C 
Connor  and  h»  hoitad  to  J.  M.  Blltott,  Jr.* 
are  decreed  to  have  any  binding  force  as  a 
mortgage,  that  complainants  may  be  permit- 
ted to  redeon  the  lands  i^ton  the  payment  of 
whatever  may  be  adjudged  to  be  a  valid 
charge  against  the  same*  and  for  general  n- 
Itet 

The  bin  as  amended  alleges,  in  substance: 
That  Oie  oHnplainant  Is  "sdsed  and  possess 
ed  of  a  fee-simple  estate"  in  certain  lands 
located  In  Marion  ooant?.  sod  It  ac- 
quired the  lands  In  1913  under  a  deed  of  ecw- 
veyanoe  from  Z.  C  <%ambUss,  trustee,  tor 
the  defendants  Tonng  and  Kyte;  that  Cham- 
bliss  as  trustee  acquired  the  lands  onder  a 
warranty  deed  from  Tonng  and  Kyle  and 
their  wlTSS,  and  that  Tonng  and  Kyle  ac- 
quired tlie  lands  from  Baby  G.  Connor  and 
her  husband,  dande  iU.  Oonnw,  by  warranty 
deed  in  1908.  That  comjilalnant  has  been  In 
possession  of  the  lands  rinee  the  spring  of 
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1913,  and  has  expended  a  large  snm  of  iiumey 
on  them  In  Improvements.  TtiaX  on  March 
23,  1908,  Bnby  C.  Connor,  who  was  the  own- 
er of  the  lands  descrlhed  In  the  bill,  "at- 
tempted to  execute  a  deed  to  the  said  lands" 
to  J.  M.  E>lUott,  Jr.  That  the  deed  was  In 
the  statutory  form  of  u  warranty  deed,  and 
expressed  a  consideration  of  $5,000,  but  the 
lands  were  mlsdescribed,  and  on  the  28th  of 
March,  1908,  the  error  being  discovered,  Ru- 
by Connor  and  her  husband  executed  to  El- 
liott a  deed  correctly  describing  tlie  lands. 
The  second  deed  was  also  In  the  statutory 
form,  and  expressed  a  condderatlon  of  $1, 
and  recited  that  the  same  was  given  to  cor- 
rect an  error  Id  the  descriptlou  of  the  first 
deed.  Both  deeds  were  recorded  in  the  same 
boaik,  the  first  on  page  1,  and  the  second  on 
page  4.  That  in  July,  1908,  a  building  wbich 
was  located  on  the  lands  was  destroyed  by 
Are,  and  EUlott  collected  the  proceeds  of  the 
Insurance  policy  amounting  to  $4,400.  It  Is 
alleged  that  the  two  deeds  were  given  1^  the 
Connors  to  Elliott  for  the  purpose  of  securing 
the  payment  of  money,  and  If  they  had  any 
Undlng  effect  cmstitnted  a  mortgage;  but 
the  deeds  failed  to  spedfy  any  debt  for  which 
they  were  security,  and  did  not  refer  to  any 
written  obligatiou  as  evidencing  any  debt 
from  Ruby  Connor  or  her  husband  to  Elliott. 
That  in  1909  and  repeatedly  thereafter  Elli- 
ott claimed  that  he  did  not  know  the  amount 
In  whidi  O.  E.  Gonnor  was  indebted  to  him 
or  the  companies  controlled  by  Elliott,  and 
asserted  and  claimed  to  Connor,  and  Young 
and'  Kyle,  that  he  (Elliott)  was  the  owner  of 
the  property  described  in  the  two  deeds;  re- 
fused to  state  what  sum  of  money  the  lands 
were  lnt»ided  to  secure;  refused  to  render 
an  accounting  to  Ruby  C.  Connor  or  her  hus- 
band for  the  proceeds  of  insurance;  and  In 
the  spring  of  1909  "there  was  tendered  in 
behalf  of  the  s^d  Buby  C.  C<xiDor  to  the 
said  J.  M.  EUlott,  Jr.,  the  sum  of  $5,000."  It 
la  also  allied:  Hiat  in  Biarch,  1900.  Ruby 
01  Ooimor  by  ber  next  friend,  J.  D.  Young, 
filed  a  Mil  In  the  circuit  court  for  Marlon 
county  against  J.  M.  Elliott,  Jr.,  and  0.  B. 
Connor,  to  declare  the  deeds  mentioned  to 
be  a  mwtgage,  and  for  the  pnrpoee  of  taking 
an  account  and  to  redeem  the  lands.  A  lis 
pmdOTS  was  filed  and  reocnrded.  That  Elli- 
ott contested  the  suit ;  denied  that  the  deeds 
were  Intended  as  mortgases,  but  were  in- 
tended to  vest  In  him  the  absolute  title  to 
the  lands.  That  the  (Oumcellor  decreed  the 
deeds  to  be  mortgage  and  that  decree  was 
affirmed  by  this  court  upon  appeal  by  El- 
liott 6S  Fla.  406,  SS  South.  241.  That  the 
said  suit  broo^t  by  Mrs.  Connor  Is  still 
pending  in  the  dlrcult  court,  and  that  El- 
liott has  brought  forward  and  undertaken 
to  diarge  a  Uxg^  amount  of  money  claimed 
to  be  due  to  him  and  some  of  hla  compantea 
br  0.  B.  Ooamr  as  being  secured  the 
niMtcagee,  and  some  of  such  claims  are  bar- 
red by  the  statute  of  limitations  and  are 
"odwrwlae  ef  «  false  and  Illegal  character." 


By  ammdment  to  the  bill  It  was  aUeged  that 
the  lands  were  the  separate  statutory  proper- 
ty of  Ruby  Connor  at  the  time  she  and  her 
husband  made  and  executed  the  deeda  That 
she  was  paid  a  large  consideration  for  the 
deed  she  and  her  husband  executed  to  Young 
and  Kyle,  who  conveyed  to  Chambliss  as  trus- 
tee for  conveying  the  title  to  complainant, 
who  paid  Young  and  Kyle  a  large  con^dera- 
tlon  therefor.  That  up  to  April.  1909.  EUlott 
permitted  Ruby  Connor  and  her  husband  to 
remain  In  possession  of  a  large  part  of  the 
property,  but  none  of  that  described  in  the 
bill.  That  the  entire  tract  of  lands  describ- 
ed In  the  deeds  was  unsuitable  for  occupa- 
tion except  the  part  occupied  by  Ruby  Con- 
nor and  her  husband.  That  during  the  win- 
ter of  1008  and  1009  Elliott,  being  advised 
that  Young  and  Kyle  were  willing  to  under- 
take the  reclamation  of  the  land  and  expend 
a  large  sum  in  such  work,  refused  to  render 
a  true  account  of  what  was  due  him  from 
CoDuor.  but  claimed  that  he  (Elliott)  was  tba 
owner  of  the  land  which  had  greatly  Increas- 
ed In  value  because  of  the  fact  becoming 
known  that  the  lands  could  be  reclaimed,  and 
that  responsible  parties  were  willing  to  under- 
take the  work. 

The  original  bill  alleges  that  In  July,  1910, 
Elliott,  In  order  to  defeat  the  purpose  of  the 
suit  brought  by  Ruby  Connor  by  her  next 
friend,  J.  D.  Young,  against  Elliott  and  Con- 
nor, her  husband,  undertook  to  convey  the 
lands  to  the  Alabama  City  Land  &  Develop- 
ment Company  for  an  expressed  considera- 
tion of  $10,000.  This  deed,  however,  was  not 
recorded  until  March  ]  6,  1912,  It  was  aUeg- 
ed that  the  Alabama  City  Land  &  Develop- 
ment Company  was  dominated  and  control- 
led by  imiott,  and  the  deed  to  it  was  an  at- 
tempt by  Elliott  to  perpetrate  a  fraud  on 
Ruby  O.  Connor ;  that  t  he  deed  was  not  made 
until  after  the  decree  In  the  suit  of  Ruby 
Connor  against  Connor  and  Elliott  was  af- 
firmed by  this  court,  and  after  Elliott  had 
lost  an  ejectment  suit  against  Mrs.  Connor 
and  her  husband  involving  the  same  lands, 
decided  In  December,  1909;  that  before  El- 
liott took  any  steps  to  take  or  obtain  i>oeses- 
slon  of  the  lands  Young  and  Kyle  had  ex- 
pended a  large  sum  of  money  on  the  lands 
in  the  work  of  reclamation;  that  the  deed 
from  ElUott  to  the  Alabama  City  Land  ft 
Development  Company  was  without  con^d- 
eratlon,  and  the  deeds  from  the  ConntHv  to 
Elliott  in  1908  were  Intended  merely  as  se- 
curity for  any  proper  debt  then  owing  from 
Connor  to  Elliott. 

It  Is  aUeged  that  sailott  died  in  Novendier, 
1914;  that  Ills  will  was  duly  probated  and 
letters  testamentary  executed  to  the  defend- 
ant Nena  Kyle  Elliott 

It  Is  Insisted,  and  the  bill  w  charges,  that 
the  deeds  ^m  the  Condors  to  Elliott  In 
1908  which  were  decreed  to  be  mmtgages 
are  void  under  section  2614,  General  Stat- 
utes ot  Florida,  as  to  subseqnait  purchasers 
by  rea»»  of  the  oondacg.g^^||lJo|Q^^p^ 
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In  tbe  bill  and  as  stated  in  substance  herein, 
and  that  If  tbe  deeds  are  valid  as  mortgages, 
they  are  of  no  binding  force  or  effect  as  se- 
curity for  any  amount  In  excess  of  $5,000, 
and  that  after  applying  the  proceeds  of  the 
flre  insurance  policy  collected  by  Elliott, 
there  only  remains  due  about  $600. 

A  demurrer  was  Interposed  to  the  bill  up- 
on the  grounds  that  tBe  facts  stated  did  not 
render  tbe  deeds  frwn  the  Connors  to  Elliott 
void ;  that  the  complainant  did  not  offer  to 
do  equity,  and  there  was  no  equity  in  the  bill. 
Tbe  deaiurrer  was  sustained,  and  this  ap- 
peal was  talEcn  from  tbe  order  sustaining  the 
demurrer. 

The  controTersy  in  thla  case  arises  upon 
two  points: 

First,' whether  the  deeds  from  Knby  a 
Connor  and  her  husband  to  J.  M.  Elliott,  Jr^ 
executed  in  Mardi,  1908,  were  void  under 
article  11  of  the  Constitution  of  1885^  aa  be- 
ing voluntary  and  without  conalderation,  and 
because  they  do  sot  contain  an  expressed 
consent  of  Ruby  O.  Connor  that  the  lands 
therein  described  shall  be  liable  for  tho  debt 
which  the  Instruments  were  given  to  secure. 
Incidental  to  this  point  arises  the  further 
question  whether  the  amount  secured  by  the 
deeds,  if  they  are  valid.  Is  not  limited  by 
the  conalderation  named  therein,  namely, 
000. 

Second,  does  the  conduct  of  J.  M.  Elliott, 
Jr.,  since  the  execution  of  the  deeds  to  him 
by  Ruby  C.  Connor  and  her  husband  la  1908 
render  them  void  as  to  the  complainants  un- 
der sectiw  2S14  of  the  General  Statutes  of 
Florida? 

[1  -3]  Appellants  contend  in  their  brief  that 
article  11  of  the  Oonstltntlon  requires  that 
before  the  separate  property  ot  a  married 
woman  may  become  liable  for  the  debts  of 
her  husband,  her  consent  must  be  obtained 
in  writing  expressly  giving  such  consent,  and 
that  a  consideration  must  move  to  her  or 
her  husband  for  such  consrat  at  the  time  the 
written  instrument  is  executed. 

The  bill  allegoi  that  the  deeds  from  the 
Connors  to  Elliott,  executed  in  1908,  were 
given  for  the  purpose  of  securing  the  payment 
ct  money,  and  if  th^  had  aoy  bindb^  efltect 
constitnted  a  mortgage. 

In  the  case  of  Connor  v.  Connor,  SB  Fla. 
,467,  52  South.  727,  Mrs.  Connor,  by  her  next 
friend,  J.  D.  Young,  In  a  suit  against  her 
husband  and  J.  M.  Elliott.  Jr.,  sought  to  have 
the  deeds  of  190S  executed  by  her  and  bus- 
band  to  J.  M.  Elliott,  Jr.,  declared  to  be  a 
mortgage  to  secure  the  Indebtedness  of  her 
husband  to  EUlott  In  that  blU  she  alleged 
that  she  consented  to  secure  the  iwyment  oi 
the  Indebtedness  of  her  husband  to  Elliott, 
and  any  future  indebtedness  of  her  husband 
to  Elllptt,  and  offered  to  pay  any  and  all 
amounts  due  to  him  by  her  huaband  the  pay- 
mat  of  which  was  secured  by  said  coavey- 
.anoea.   The  prayer  was  for  an  aeconntlng, 


and  that  she  might  redeem  the  land  upon 
proper  payments.  A  demurrer  to  the  bill 
was  sustained  and  an  appeal  taken  from 
that  order.  This  court  held  that  the  ailega- 
U<H)s  of  the  bin  Indicated  that  tiie  intention 
of  the  parties  was  to  secure  the  payment  of 
money  due  to  the  mortgagee  by  the  hnsband 
of  the  mortgagor,  and  reversed  the  <»der 
sustaining  the  demurrer.  The  case  came  to 
this  court  again  up<Hi  an  appeal  from  a  de- 
cree on  the  pleadings  and  evidence,  in  which 
decree  the  chancellor  found  the  equities  of 
tbe  cause  to  be  with  the  complainant,  and 
referred  tbe  same  to  a  master  to  state  an 
account  between  G.  B.  OonUOT  and  J.  If.  El- 
liott, Jr.  This  court  said  that  tbe  qveation 
presented  was  *'whettier  on  the  evidence  tin- 
der the  statutes  of  this  state  the  conveyance 
of  the  property  is  in  fact  and  in  law  merely 
a  mortgage  to  secure  the  payment  of  mon- 
ey." It  !4)peared  from  the  evldoiee  in  that 
case  that  O.  B.  Connor  was  employed  by  J. 
M.  Elliott,  Jr.,  as  a  bookkeeper  and  confi- 
dential assistant,  and  that  he  used  funds  of 
his  employer  without  autiioilty.  to  a  large 
amount,  the  exact  or  even  approximate  sum 
not  Iieing  known  at  the  date  of  the  execution 
of  the  deeds,  and  that,  with  a  view  to  re- 
imburse Elliott  for  the  money  that  C.  E. 
Connor  had  misappropriated,  and  to  relieve 
her  husband  from  the  stress  of  inability  to 
pay  a  large,  but  not  definitely  ascertained, 
sum  of  money  that  he  had  unlawfully  taken 
from  his  employer,  Mrs.  Connor  J(dned  with 
her  husband  In  the  execution  of  the  deeds 
to  her  separate  property,  the  recited  consid- 
eration being  $5,000.  After  reviewing  the 
evidence  In  the  case  this  court  answered  tbe 
question  In  the  affirmative.  See  Elliott  v. 
Conner.  63  Fla.  408.  68  South.  241.  We  think 
that  the  facts  involved  in  the  above  litiga- 
tion by  which  Mrs.  Conner,  as  well  as  El- 
liott, was  bound  show  a  sufflctent  considera- 
tion moving  to  Mrs.  Conner  for  the  emca- 
tlon  of  tbe  instraments,  even  if  she  wm 
not  estopped  by  the  character  of  the  instm- 
menta  firom  doiylng  a  ocmslderatiin.  But  Is 
not  the  debt  of  the  husband  a  snfflclent  con- 
sideration fi>r  the  wife's  consent?  At  tbe 
common  law  the  estate  which  the  tanriiand 
acquired  in  tiie  lands  of  the  wife  was  sDdi 
an  estate  as  conld  be  transferred  or  alienated 
by  him,  and  was  subject  to  sale  <m  execDtl<Hi 
at  tbe  instance  of  his  creditors.  18  B.  C  L. 
1048  ;  2  Blackstone's  Com.  126-128;  Boae 
V.  Rose,  104  Ky.  48,  46  S.  W.  624.  41  R.  A 
853,  84  Am.  St.  Rep.  430;  McNeer  v.  McNeer, 
142  lU.  388.  82  N.  EI  681,  19  L.  R.  A.  266; 
2  Kent's  Com.  130;  Van  Duzer  v.  Van  Duzer. 
6  Paige  Ch.  (N.  T.)  3(16.  31  Am.  Dec  257. 

The  husband  was  said  to  have  been  seised 
of  the  freehold  In  his  wife's  lands  Jure 
uzoris.  It  was  held  to  t>e  a  vested  estate  in 
him,  and  it  was  not  competent  for  leglsla- 
tioQ,  without  his  consent,  to  take  it  from 
him  and  give  it  back  to/  tha  wttei , ,  Se» 
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Bishop  on  Law  of  Married  Women,  f  40.  The 
Act  of  March  6,  1R45  g^ws  of  Florida  1846, 
No.  9),  changed  the  rule  of  the  common  law, 
and  provided  that  when  a  woman  shall  mar- 
ry, being  seised  or  possessed  of  real  proper- 
ty, her  title  to  the  same  shall  continue  sep- 
arate, Independent,  and  beyond  the  control 
of  her  husband,  and  shall  not  be  taken  in 
execution  for  his  debts,  and  further  provid- 
ed that  a  married  woman  may  become  seised 
of  real  prc^rty  during  coverture  by  bequest, 
demise,  gift,  purchase,  or  dtstributlon.  But 
this  act  also  required  that  the  property  so 
acquired  should  be  inventoried  and  recorded 
in  the  derk's  office  of  the  county  in  which 
the  property  was  situated  at  the  peril  of  be- 
ing liable  for  her  husband's  debts  "as  if  this 
act  had  not  been  passed."  See  Mercer  v. 
Hooker,  5  Ela.  277;  Price  v.  Sanches,  8  Fla. 
13& 

The  Oonstltotlon  of  1868.  art  4,  1  2S,  se- 
cured to  the  married  W(HDan  all  pn^erty, 
real  and  personal,  owned  hy  ber  before  mar- 
riage, or  lawfully  acquired  afterward,  as  her 
separate  property,  and  provided  that  It  should 
not  he  liable  f<nr  the  debts  of  her  husband. 
This  provislMi  repealed  such  portions  of  the 
statute  as  prior  to  the  adoption  of  the  Con- 
stitution  made  the  wife's  property  condition- 
ally liable  for  her  husband's  debts.  The  Con. 
Btitntlon  of  1868  created  an  unconditional 
exemption  of  the  wife's  separate  property 
from  such  debts.  See  FairchUd  v.  Knight, 
18  Fla.  770.  In  the  case  of  Staley  v.  Hamil- 
ton, 19  Fla.  275,  which  arose  upon  a  transac- 
tion In  1866,  this  court,  speaking  through  Mr. 
Chief  Justice  Randall,  said  the  statute  pro- 
vided that  the  wife  may  mortgage  her  sep- 
arate real  property  for  any  consideration 
whatever,  "and  so  she  may  secure  the  pay- 
ment of  any  debt  of  her  husband  or  her- 
self." But  as  the  mortgage,  which  the  wife 
dgned  in  that  case,  was  not  executed  in  con- 
formity with  the  statatwy  requiremttnts,  it 
was  lu^tectnal,  of  no  validityt  and  void.  As 
tiie  note  whldi  Mrs.  Stidey  signed  wltb  ber 
hnsband  was  not  the-  method  provided  by 
statute  for  making  ber  separate  property  li- 
able for  ber  hasband's  debt,  It  was,  of  course, 
ineffectual  for  that  purpose.  The  Tlew  of 
the  court  seems  to  have  been  that  parol  evi- 
dence was  not  admissible  to  convert  a  void 
Instrument  Into  a  valid  one,  nor  convert  a 
promissory  note  Into  a  specific  Ilea  upon  real 
prt^rty.  There  Is  nothing  In  that  case  In- 
consistent with  the  Idea  that  if  the  mortgage 
had  been  properly  executed  it  would  have 
been  enforced.  Now  while  the  Constitution 
of  1868  created  an  unconditional  exemption 
of  tbe  wife's  separate  prt^rty  from  liability 
for  the  debts  of  the  husband,  the  Constltn- 
tloB  of  1885  modified  such  exemption.  It 
was  probably  done  with  the  view  of  remov- 
ing all  possible  conflicts  between  a  constltn- 
tlonal  clause  providing  unconditionally  for 
the  exemption  of  the  wife's  separate  proper- 


ty from  the  debts  of  Her  husband  and  the 
statute  which,  as  construed  In  the  above 
case,  provided  that  she  might  mortgage  her 
property  for  the  purpose  of  mablng  it  liable 
for  her  husband's  debts.  The  statute  which 
was  in  existence  at  the  time  the  Constitution 
of  1868  was  In  force  contemplated  that  the 
husband's  debt  was  a  sufBclent  c<«sideratIon 
to  support  the  wif^s  mortgage  of  her  prop- 
erty and  the  framers  of  the  Constitution  of 
1885,  probably  desiring  to  harmonize  the 
constitutional  provisions  on  that  subject  with 
the  laws  as  they  had  existed  in  this  state 
since  1835.  under  which  tbe  rights  of  pn^ 
erty  for  many  years  had  been  adjudicated, 
merely  required,  as  tbe  statutes  did,  Ibe  con- 
sent cf  the  wife  evidenced  by  a  written  in- 
strument executed  according  to  certain 
formalities.  The  contention  of  appellant  is 
based  upon  tihe  tbeory  that  when  the  wife 
consents  to  tbe  subjection  of  ber  separate 
pn^rty  to  liability  tar  her  husband's  ittMs, 
she  is  in  tbe  same  position  as  one  who  be- 
c«nes  a  surety  for  a  strai^r,  and  a  consld- 
eratlon  must  therefore  flow  to  her  from  the 
creditor,  else  the  contract  of  suretyship  la 
nudum  pactum. 

But  is  this  a  contract  ci  suretyship?  The 
wife  does  not  assume  any  obligation  to  pay 
tbe  debt  of  her  husband.  It  Is  not  perfectly 
dear  that  the  Oonstltutlon  even  requires  Oie 
Instrument  to  be  in  the  form  of  a  contract, 
or  mortgage,  nor  Is  it  clear  that  any  of  the 
essentials  of  a  contract  are  necessary.  It  is 
not  required  that  there  should  be  any  mutu- 
ality of  obligation  between  tbe  wife  and  cred- 
itor of  tbe  husband ;  tbelr  minds  are  not  re- 
quired to  meet  on  any  propoBitl<m ;  her  con- 
sent may  be  given  without  the  creditor's 
knowledge;  and  it  Is  not  unreasonable  to 
say  that  She  may  eym  limit  the  amount  of 
indebtedness  fbr  wblCb  ber  property  Is  to  be 
liable,  as  well  as  the  portion  of  her  separate 
vrapeetf  which  abe  omsents  to  subject  to  his 
debts.  The  "some  Instrument  in  writing"  of 
the  Constitution  may  be  very  Informal  as  to 
language  and  recitations  so  that  the  formali- 
ties of  execution  are  duly  observed.  - 

Tbia  court  said  in  tiie  case  of  Fritz  v.  Fer- 
nandez, 45  Fla.  318,  34  South.  315,  speaUng 
through  Mr.  Justice  Hot^r: 

"There  is,  of  course,  a  difference  between  the 
wife's  power  of  dispositiOD  of  a  purely  equitable 
estate  and  of  ber  purely  statutory  property.  In 
the  former  case  courts  of  equity  recognize  her 
complete  power  of  disposition,  unless  Uiat  pow- 
er was  limited  in  the  fustrument  creating  the 
estate.  In  the  latter  case  the  power  of  disposi- 
tion is  regulated  by  the  statutes  which  create 
the  separate  statutory  property." 

The  learned  Justice  said  in  that  case  that 
no  reason  was  conceivable  why  a  wife  could 
not  make  a  gift  of  her  statutory  property  to 
her  husband.  When  she  consents  that  her 
separate  pn^rty  shall  be  liable  for  her  hus- 
band's debts,  she  merely  makes  a  gift  of  it 
to  her  husband  in  effect. 

The  reciprocal  obligations,  duties,  and  re> 
sponsibilitlee,  both  legal  and 
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band  and  wife,  growing  ont  of  fbe  status  of 
marriage,  may  take  the  case  out  of  the  gen- 
eral role.  The  consideration  which  may  in- 
duce t^e  wife  to  consent  to  the  subjugation 
of  her  separate  property  to  the  payment  of 
the  valid  debts  of  her  husband  may  exist 
solely  between  her  and  her  husband,  it  may 
grow  ont  of  the  tenderest  and  most  beautiful 
of  sentiments  which  make  the  marital  status 
a  blessing  to  the  principals  and  a  benefit  to 
socletT.  These  communications  between  hus- 
band and  wife  are  privileged.  Public  policy 
forbids  the  curious  from  prying  Into  them, 
yet  they  may  afford  the  most  potent  reason 
for  the  wife's  consent  So  even  as  he  may 
mortgage  his  property  to  seciire  the  payment 
of  a  pre-existing  debt,  we  think  his  wife  may 
give  her  consent  in  the  manner  provided  by 
law  that  her  property  may  be  subjected  to 
the  same  purpose,  without  requiring  the  ac- 
ceptance of  a  dollar  from  a  stranger  to  give 
validity  to  the  consent.  The  effect  of  these 
changes  made  by  the  statutes  and  Constitu- 
tion upon  the  common,  law  Is  beneQclal  both 
to  the  married  woman  and  the  husband's 
creditors;  on  the  one  hand,  she  Is  protected 
from  annoyance  in  the  enjoyment  of  her 
property,  while,  upon  the  other  hand,  the 
creditor,  by  obtaining  the  wife's  consent  ac- 
cording to  the  formalities  of  the  statute,  may 
secure  himself  fully  against  loss  on  account 
of  a  debt  due  by  the  insolvent  husband. 

As  to  the  contention  of  counsel  that  the 
written  consent  of  the  wife  should  expressly 
state  that  the  Instrument  given  is  for  the 
purpose  of  making  her  property  liable  for  the 
debt  of  her  husband,  we  think  there  Is  no 
reason  for  such  a  rule,  and  that  the  language 
of  the  constitutional  provision  does  not  nec- 
essarily carry  sudt  meaning.  The  language 
is  as  follo^vra: 

"All  property,  real  and  personal,  of  a  wife 
owned  by  her  before  marriage,  or  fawfuUy  ac- 
quired afterwards  by  gift,  devise,  bequest,  de- 
scent, or  purchase,  shall  be  her  separate  prop- 
erty, and  the  same  shall  not  be  liable  for  the 
debts  of  her  husband  without  her  consent  given 
by  some  Instrument  in  writing,  executed  accord- 
ing to  the  law  respecting  convevanoei  by  mar- 
ried women." 

The  giving  of  the  Instrument  In  writing 
which  Is  to  be  executed  according  to  the  re- 
quirements of  the  statute  respecting  convey- 
ancee  by  married  women  is  the  only  evidence 
of  consent  required.  If  it  Is  In  the  form  of 
a  mortgage,  the  mere  placing  of  the  lien  up- 
on the  property  Is  sufficient  evidence  of  the 
oonsent.  Hie  only  attribute  required  of  the 
written  Instrument  is  that  Its  execution  must 
be  In  accordance  with  the  formalities  <tf  the 
statute,  which,  does  not  require  tiiat  tba  real 
consideration  or  purpose  of  the  conveyance 
shall  be  stated. 

[4]  It  is  insisted  by  appellant  that  the 
mortgage  made  by  Ruby  C,  Connor  and  her 
husband  to  J.  M.  EHUott,  Jr.,  in  1908,  Is  void 
under  section  2514  of  the  General  Statutes  of 
norida  as  to  cranplaioant  and  those  under 
whom  It  dalms,  by  reason  of  lUllotfa  oon- 


duct  since  the  mortgage  was  execnted.  and 
that  as  he  paid  no  consideration  for  the 
mortgage,  he  was  not  a  liona  fide  pordiaser, 
and  was  in  the  same  position  as  a  voluntary 
grantee.  We  do  not  agree  with  this  conten- 
tion, as  a  pre-existing  debt  was  a  snffldrat 
consideration  to  support  the  mortgage.  The 
debt  due  by  Connor  to  EMiott  was  a  live, 
valid,  enforceable  obligation,  and  constituted 
a  sufficient  consideration  for  the  execution  of 
the  mortgage  by  the  husband  and  wife.  At 
the  time  of  this  mortgage  the  complainants 
had  acquired  no  interest  or  claim  in  or  upon 
the  property.  Appellant  did  not  become  a 
purchaser  until  years  afterwards.  The  rec- 
ords of  the  county  were  open  to  It,  and  it 
was  charged  with  notice  as  to  the  existence 
of  liens  and  Incumbrances  upon  the  land 
Which  the  record  might  have  disclosed.  The 
deed  to  Blllott  from  the  Connors  had  been 
recorded,  and  appellant  therefore  bad  con- 
structive notice  of  its  existence  when  it  pur- 
chased. In  the  transaction  between  tlie  Con- 
nors  and  Elliott  in  1908  there  was  no  injar? 
at  the  time  to  the  appellant;  nor  was  there 
any  element  of  froud  in  it.  Unless  fraud 
and  injury  coexist  in  a  transactloa,  the 
courts  can  render  no  relief.  See  K^ley  Col 
v.  Pollock,  57  Fla.  459,  49  South.  034.  131 
Am.  SL  Bep.  1101.  The  mortgage  appears  to 
have  been  made  with  an  honest  and  lawful 
intent,  and  for  a  good  consideration.  This 
being  true,  It  was  valid,  and  no  subsequent 
fraudulent  or  illegal  act  of  the  parties  can 
invalidate  it  See  12  B.  O.  li.  475 ;  Dodd  v. 
McCraw,  8  Ark.  (3  Eng.)  83,  46  Am.  Dec.  301 : 
Summers  v.  Boos,  42  Miss.  749,  2  Am.  Xtep. 
653;  Currier  v.  Sutherland,  54  N.  H.  475, 
20  Am.  Rep.  143;  Beck  v.  Parker.  65  Pa. 
262,  3  Am.  Rep.  625. 

Section  2514  of  the  General  Statutes  of 
Florida  contains  a  proviso  to  the  same  ef- 
fect. The  language  of  the  proviso  Is  as  fol- 
lows: 

"Provided,  that  nothing  in  this  section  con- 
tained shall  extend  or  be  construed  to  impeacli. 
make  void  or  frostrate  any  conveyance,  assign- 
ment or  lease,  assurance,  grant,  charge,  lease, 
estate,  interest  or  limitation,  or  use  or  uses  of, 
in,  to  or  out  of  any  iafida,  tenements  or  heredita- 
ments, which  shau  be  made  upon  and  for  good 
connderatim  and  bona  fide,  to  any  peiaoo  or 
per8(Kis,  bodies  politic  or  corporate,  anything  ia 
this  section  to  the  contrary  notwithstanding." 

According  to  the  view  which  we  have  of 
the  above  statute,  and  our  understanding  of 
the  argument  of  counsel  for  appellant,  the 
proviso  of  the  act  Is  itself  an  answer  to  the 
argument  If  It  be  admitted  that  the  deed  of 
1908  was  not  a  voluntary  conveyance;  tliat 
Is  to  say,  that  Elliott  was  not  In  the  potitioo 
of  a  voluntary  grantee.  Tbe  history  d  tha 
law  of  fraudulent  c<»iTeyances  shows  tibftt 
from  the  earliest  times  transfers  ot  personal 
property  in  fraud  of  creditors  have  been 
deemed  void  at  common  law.  The  prlmdple 
underlying  the  law  was  that  the  creditor  had 
a  claim  upon  the  property  of  his  debtw  con- 
stituting the  fond  from,  whidi  the  debt  ahoold 
be  paid.  If  the  debtor,  therefore,  in  the  ez- 
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ercise  of  hts  rlfi^  In  the  matter  ct  disposing 
fit  Us  property.  Ignores  the  equitable  r^bt  of 
Us  credltora  to  be  paid  out  of  the  pnqjwrty 
In  his  hands,  and  aceeds  the  legitimate  an* 
thorlty  over  his  property  by  disposing  of  it 
with  Intent  to  d^ay  or  defraud  his  creditor, 
such  dl8po8ltl<m  was  deemed  Inequitable  and 
void.  The  common  law,  however,  was  deem- 
ed too  rigid  In  requiring  proof  of  f  rand ;  so 
statutes  were  paned  In  England  to  protect 
society  from  the  Imposition  of  cheats  and 
swindlers  and  other  fraudulent  petwxus,  and 
to  hold  In  check  the  fraudulent  contrlTanees 
of  such  perstms.  See  12  B.  0.  L.  466 ;  Peo- 
ple T.  Gamett,  85  Gal.  470.  95  Am.  Dec  125^ 
Sands  t.  Codwise,  4  Johns.  (N.  Y.)  536,  4  Am. 
Dee.  aOS.  The  first  statutes  were  aimed  at 
the  fraudulent  gifts  of  diattels,  8t,  18  Eliz- 
abeth, c.  6,  at  conveyances  of  Ituid  as  wen  as 
chattels  to  defeat  creditors,  and  St  27  Eliza- 
beth, c.  4,  against  fraudulent  ccmveyances  to 
defeat  sntwequent  purchasers.  See  Fleming 
T.  Towosend,  6  Ga.  103,  SO  Am.  Dec.  818; 
Springer  r.  Drosch,  S2  Ind.  486,  2  Am.  Bep. 
856;  Fllley  Register,  4  Minn.  (GU.  296) 
391,  77  Am.  Dec.  622 ;  LlTermore  t.  Boutelle, 

11  Gray  (Mass.)  217,  71  Am.  Dec.  708;  Trot- 
ter T.  Howard,  8  N.  C.  (1  Hawks)  320,  9  Am. 
Dec.  640;  Heath  t.  Page,  68  Fa.  108.  3  Am. 
Bep.  533 ;  Fowler  T.  Stoneum,  11  Tex.  478, 
62  Am.  Dec.  490;  Elliott  t.  Horn.  10  Ala. 
348,  44  Am.  Dec.  488.  These  statutes  were 
said  to  be  declaratory  of  the  common  law, 
and  that  without  their  aid  the  common-law 
principles  whb^  are  so  strong  against  fraud 
would  har^  In  the  end,  accomplished  ttut  re- 
sult aimed  at  by  the  statutes.  See  Howe  t. 
Waysman,  12  Uo.  169,  49  Am.  Dec  126; 
Hall  &  Farley  t.  Alabama  Terminal  &  Im- 
promnent  Co.,  148  Ala.  464,  88  South.  285, 
2  L.  B.  A.  (N.  S.)  180,  5  Ann.  Oaa.  863.  These 
statutes  were  adopted  by  the  territory  of 
Florida  In  1S2S,  and  have  been  continued  ixp- 
on  the  statute  boobs  of  this  state  to  the  pres- 
ent time.  There  are  some  slight  varlatltms 
In  the  language  of  our  statutei^  sections 
2618-2615,  General  Statutes  of  Florida,  of 
1906,  fnun  that  of  the  English  originals,  due, 
perhaps,  to  a  laudable  amUtion  to  Improve 
nvtm  the  English  model.  It  is  ctmceded  that 
the  statutes  are  highly  remedial,  beneficial 
in  their  nature,  entitled  to  a  liberal  Inter- 
pretatlm,  are  In  pari  mat^la,  and  should  be 
construed  together.  Tb»  words  "uttedy 
void"  In  each  of  these  statutes,  13  and  27 
Elizabeth,  sections  2513,  2514,  General  Stat- 
utes, have  not  been  given  by  the  courts  ttie 
fall  sl^lficance  which  they  seem  to  Imply. 
The  word  Is  construed  to  read  "voidable"  and 
Tfddable  <Hily  at  the  instance  of  those  em- 
braced within  file  meaning  of  the  terms 
"creditors  and  othera"  or  "purchasers."  See 

12  R.  C.  L.  474,  and  authorities  cited;  also 
Kent  V.  Lyon.  4  Fla.  474,  S4  Am.  Dec  404; 
McKee  .v.  West,  141  Ala.  581,  87  South.  740, 
109  Am.  St  Bep.  54;  Doster  v.  Manistee 
Nat  Banfc,  67  Ark.  325,  65  S.  W.  137,  48  L. 


B.  A.  334,  77  Am.  St  Rep.  116 ;  First  Nat 
Bank  of  Rlverdde  v.  Eastman,  144  Cal.  487. 
77  Pac.  1043.  103  Am.  St  Rep.  05.  1  Ann. 
Gas.  626;  Beidler  v.  Crane,  136  lU.  92,  25 
N.  B.  665.  26  Am.  St  Rep.  340;  Hendricks 
V.  Mount,  5  N.  J.  Law,  738,  8  Am.  Dec.  623 ; 
Loos  V.  Wllklnaon,  110  N.  T.  105.  18  N.  E. 
99, 1  L.  R.  A.  250:  Bynnm  v.  Miller.  86  N.  a 
559,  41  Am.  B^.  467. 

A  purdiaaer  who  acquires  a  deed  from  an 
owner  who  has  already  Incumbered  his  land 
must  occupy  an  analogous  position  to  a  cred- 
itor of  such  owner  before  he  can  ctmiplaln  of 
the  prior  Incumbrance,  and  if  the  prior  In- 
cumbrance was  made  in  good  fOlth  for  a 
good  constderatlou,  it  Is  valid  as  to  audi  sub- 
sequent purdiaser.  who  has  no  right  to  have 
it  declared  void. 

The  appellant  was  boimd  the  prior  deed, 
he  was  diarged  with  notice  of  Its  existence, 
and  by  common  prudence  and  ordlnaiy  dlU- 
genoe  could  have  ascertained  the  extent  of 
the  Incumbrance. 

The  order  sustaining  the  demurrer  to  the 
blU  is  affirmed. 

BBOWNE,  C.  J.,  and  TAYLOB,  SHAGK- 
1MF0BX>,  and  WHITFIELD,  Jj.,  concur. 

""""  m  Fla.  an 

OONNOB  «t  aL  V.  ELLIOTT. 

(Supreme  Court  of  Florida.    Jan.  81,  1917. 
On  Petition  for  Rehearing,  Mardi 

81,  1917.) 

(SyUaiun  hy  ihe  Court.) 

1.  JunOHEHT  «=p693— C0NCI.TI8IVINB88. 

Decided  upon  the  anthorttj  of  Ocklawaba 
Biver  Farms  Company  v.  Jeffenwn  D.  Toons 
et  al.,  74  South.  644,  present  tenq, 

[Ed.  Note.— For  other  eases,  see  Jndgmeat, 
Gent  Dig.  {  1216.} 

On  Petition  for  Rehearing. 

2.  JuDOMXNT  <E?=j093 — Conclusiveness— Res 

AdJUDICATA— M0BTOA.OB. 
Where  a  married  woman  executed  jointly 
with  her  husband  a  mortgage  to  another  person, 
upon  her  separate  property,  consisting  of  lands, 
to  secure  a  debt  of  the  husband,  and  such  mort- 
gage was  in  the  form  of  a  deed  absolute,  and  ex- 
pressed a  certain  consideration  in  dollars,  and 
the  woman  afterwards  instituted  a  suit  in  eq- 
uity against  the  mortgagee  and  her  husband  to 
declare  the  deed  to  be  a  mortgage  and  for  an  ac- 
counting as  to  the  husband's  indebtedness,  the 
decree  rendered  in  such  suit  is  binding  upon  the 
husband  both  as  to  the  character  of  the  instru- 
ment and  the  amount  of  indebtedness  found  to 
be  due,  where  the  conrt  rendering  the  decree 
had  jurisdiction  of  the  subject-matter  and  the 
person  of  the  defendants,  and,  in  another  and 
subsequent  proceeding  by  the  mortgagee  or  his 
executrix  to  foreclose  the  mortsage.  will  be 
considered  as  res  adjodicata  as  to  the  husband. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
C«it  Dig.  f  12ia] 

3.  Judgment  ^=3682(1)  —  Conclusiveness  — 
Amount  of  Indebtedness  —  Subseqcent 
purcbaseks. 

In  such  a  case  all  the  subsequent  purchasers 
of  the  land  with  notice,  actual  or  constructive, 
of  the  mortgage  will  be  likewise  bound  by  the  de- 


>ror  otbsr  usas  h«  sunfl  toolo  and  KEY -NUMBER  la  all  Key-l4umbered  DincU  and  litd«XM^ 

Digitized  by 


oyXjOogle 


660 


74  SOUTEIIDRN  B3DF0BTIBB 


cree  adjadicatlnr  tihe  amount  of  the  icdebtedness 
secured  by  the  motlga^e. 

[Ed.  Note.— For  other  cases,  see  Judgmoit, 
Cent.  Dig.  §  1203.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  W.  S.  Bnllock,  Judge. 

Bm  by  Nena  Kyle  Elliott,  as  administra- 
trix of  the  will  of  James  M.  Elliott,  deceas- 
ed, to  foreclose  a  mortgage  against  Ruble  C. 
Connor  and  others.  Separate  demurrers  to 
the  blU  were  orerruled  and  defokdants  aih 
peal.   Order  afflrmed. 

H.  M.  Hampton  and  Hocker  &  MarUn,  all 
of  Ocala,  for  appellants.  Hampton  A  Hamp* 
ton.  of  Gainesville,  for  appellee. 

PBR  CURIA3I.  [1]  The  appellee  filed  her 
bill  to  foredose  a  mortgage  gtven  by  Bnbte  C. 
Connor  and  her  busband  to  James  M.  Elliott 
In  1908.  Separate  demurrers  were  Interposed 
to  the  bill  by  the  several  defendants,  which 
demurrers  were  overruled.  From  the  order 
an  appeal  was  taken.  The  Questions  pre- 
smted  bave  been  discussed  In  the  case  of 
Ocklawaha  River  Farms  Company  t.  Jefter- 
BOQ  IK  Toung  et  aL,  74  SouUi.  644.  decided 
this  day. 

The  order  of  the  dianeellor  overruling  the 
d^urrer  Is  afflrmed  upon  the  authority  of 
that  case. 

BROWNE,  O.  J.,  and  TAYLOR,  SHACKLE- 
FORD,  WHITFIELD,  and  ELLIS,  JJ..  con- 
cur. 

On  Petition  for  Rehearing. 

ELLIS,  J.  [2]  This  case  was  decided  at 
the  present  term  of  the  court  upon  the  au- 
thority of  Ocklawaha  River  Farms  Company 
T.  Jefferson  D.  Young  et  al. 

Petitions  for  a  rehearing  have  been  filed  In 
behalf  of  Claude  E.  Connor,  Noble  W.  Harri- 
son, JefTerson  D.  Toung,  Gus  A.  Waters. 
Margaret  J.  Plckard,  and  the  Oddawaha 
River  Farms  Company. 

Nena  ^le  Elliott,  as  executrix  of  the  last 
will  and  testament  of  James  M.  Elliott.  Jr.. 
exhibited  ber  bill  in  the  drtnilt  oonrt  for 
Marion  county  against  Ruble  O.  Oonnor  and 
Claude  E.  Connor.  Margaret  J.  Plckard.  Jef- 
ferson D.  Young,  Thomas  8.  Kyle.  Noble  W. 
Harrison,  Ocklawaha  River  Farms  Company. 
Munroe  ft  Oiambliss  NaUonal  Bank,  and  G. 
A.  Waters,  to  enforce  a  mortgage  lien  upon 
certain  lands  owned  by  Bubie  C  Connor. 
The  mortgage  was  executed  by  Ruble  G.  Con- 
nor and  her  husband,  Claude  E.  Connor.  In 
March,  1908,  to  secure  an  Indebtedness  due 
by  Claude  B.  Connor  to  J.  M.  Elliott,  Jr. 
It  was  in  the  form  of  a  warranty  deed,  and 
fflQ^ressed  a  ccmsMeratlon  of  $5,000.  The 
deed  was  prop^Iy  acknowledged  for  record 
and  duly  filed  hi  the  office  of  tiie  clerk  of 
the  circuit  court  for  Marion  county,  in 
Bfardi,  1908. 

In  1909  Mrs.  Conncn-.  by  ber  next  Mend, 
Jefferson  D.  Toung.  instituted  a  suit  in  chan- 
coy  in  tbe  circuit  court  for  M^riim  county 


against  her  husband,  daude  B.  Oonnor,  and 
James  U.  BlUoCt,  Jr.,  to  declare  tbe  deed  to 
be  a  mortgage  to  secure  the  indebtedness  of 
ber  husband  to  3.  M.  BlUott.  Jr..  prayed  tat 
an  accounting  as  to  the  amount  of  sodi  in- 
debtedness, and  that  Qie  complainant  may  be 
permitted  to  redeem  the  property  described 
In  the  mortgage  by  paying  the  amount  aacex- 
talned  to  be  due.  This  snlt  was  resisted 
3.  M.  Elliott,  Jr.,  who  insisted  that  the  deed 
was  absolute  in  fiict  as  well  as  in  form,  Tbe 
bill  in  this  case  alleges  that  the  issues  were 
duly  made  up,  testimony  was  taken,  and 
a  decree  rendered,  adjudging  the  deed  of 
March,  1908,  to  be  a  mortgage,  and  directing 
an  accoimting  between  O.  E.  Connor  and  3. 
M.  Elliott,  Jr.,  to  ascertain  tlie  amount  of 
the  indebtedness  secured  by  the  mortgage. 
On  appeal  this  decree  was  afflrmed  by  this 
court.  See  Elliott  et  al.  v.  Connor  et  al.,  63 
Fla.  408,  58  South.  241.  After  the  death  of 
J.  M.  Elliott,  Jr.,  the  cause  was  revived  In 
the  name  of  Nena  Kyle  EUlott  as  Executrix 
of  the  last  will  and  testament  of  J.  M.  El- 
liott, Jr.,  deceased,  and  after  the  taking  of 
testimony  and  the  report  by  the  master,  the 
chancellor  rendered  his  decree,  adjudicating 
the  Indebtedness  of  Claude  E.  Connor  to 
Nena  Kyle  Elliott  as  administratrix  to  be 
$19,727.65,  with  interest  from  April  12,  1915. 
and  ord^ng  that  the  mortgage  be  canceled 
upon  the  payment  of  that  sum,  either  by 
Claude  E.  Connor  or  Ruble  O.  Connor,  to 
Nena  Kyle  Elliott,  as  administratrix.  The 
bUl  In  this  case  alleges  that  the  debt  baa 
never  been  paid, 

Mar^ret  J.  Plckard,  according  to  the  bill, 
held  a  mortgage  on  lands  in  range  16  from 
Ruble  O.  Connor  and  her  husband,  dated 
Marcb  20,  1908,  a  few  days  prior  to  the  date 
of  the  mortgage  to  Elliott  The  lands  as  de- 
Bcrtbed  in  tbe  latter  mortgage,  however,  were 
In  range  24,  and  the  bill  allied  that  Mar- 
garet J.  Plckard  had  filed  her  bill  to  reform 
the  description  of  the  lands  by  changing  the 
range  from  16  to  range  24,  and  to  foredose 
the  lien  which  was  claimed  to  be  superior  to 
the  Elliott  mortgage  lien.  The  bill  In  this 
case  alleges  that  J.  M.  Elliott,  Jr..  was  an 
InnocCTt  purchaser  for  value  without  notice 
of  the  mortgage  to  Mai^ret  J.  Pit^ard,  and 
that  tbe  mortgage  of  the  latter  was  there- 
fore subordinate  to  the  Hen  of  the  Eniiott 
mortgage. 

The  bill  alleges  that  the  claims  of  Thomas 
S.  Kyle  and  Settentm  0.  Toung,  who  daim 
undw  a  deed  from  Ruble  C.  Connor  and  her 
husband  dated  March  19,  1900,  and  a  mort- 
gage dated  tbe  same  day  from  Ruble^Oonnor 
and  her  husband  to  Thomas  S.  Kyle  upon  tbe 
same  lands  to  secure  tbe  sum  ct  15.000,  and 
a  deed  to  Thomas  S.  Kyle  and  J.  D.  Toung 
from  Ruble  Connw  and  ber  husband,  dated 
January  14,  1910,  conveying  an  undivided 
one-fourtb  interest  in  certain  other  lands 
ranbracM  in  the  Elliott  mortgage,  for  a  oon- 
slderatloa  ot  $10  and  other  valuable  consld- 
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eratlons,  all  arose  after  the  execution  of  tlie 
mortgage  to  Elliott,  and  with  full  knowledge 
on  the  part  of  Thomas  S.  Kyle  and  3.  D. 
Xoung  of  Elliott's  deed  and  his  superior  lien 
upon  tbie  lands.  It  was  also  alleged  that  in 
Harcii,  1909,  a  lis  pendens  was  filed  by  Bubie 
Connor  in  the  suit  against  KUiott  and  her 
husband  to  declare  the  deed  absolute  in 
form  to  be  a  mortgage,  and  for  an  accounting 
and  the  right  to  redeem,  and  that  Thomas 
S.  Kyle  and  J.  D.  Young  had  agreed  to  pay 
off  and  dlsdiarge  "whatever  daoee  should  be 
rendered  by  the  court  lit  the  said  case  of 
RuUe  O.  Onuior,  by  her  next  MeaA,  Jefl^ 
son  D.  Zonng,  t.  Claude  E.  Connor  and  J. 
H.  Elliott,  Jr."  That  Kyle  and  Toung  had 
permitted  part  of  the  lands  to  be  sold  for 
taxes,  and  JoseiA  Balfour  to  obtain  at  tax 
deed  therefbr.'who  had  quitclaimed  to  them 
In  July,  19ia  This  act  Is  alleged  to  have 
been  done  In  fraud  and  for  the  purpose  of 
defeating  the  dalm  of  J.  M.  milott. 

The  blU  also  alleges  that  In  AprU,  1918, 
Boble  C.  GfMuun-  and  her  husband  executed  a 
mortgage  to  Noble  W.  Harrison  to  secnie  the 
sum  of  91.000;  that  the  mortgage  was  upon 
part  of  the  lands,  and  .was  taken  by  Harrison 
with  full  knowledge  of  the  rights  and  Inters 
est  ci  Nena  Kyle  Elliott  as  executrix  of  the 
wlU  of  J.  M.  ElUott,  Jr.,  deceased,  and  was 
subordinate  to  the  Hen  of  the  Elliott  mort- 
gage. 

The  bill  also  alleges  that  In  January,  1913, 
T.  3.  Kyle  and  J.  D.  Toung,  In  order  to  cloud 
the  title  to  the  properly,  and  with  fall  knowl- 
edge of  the  ri^ts  of  J.  M.  Elliott,  Jr.,  con- 
veyed the  lands  by  warranty  deed  to  Z.  0. 
Chambllss  as  trustee,  a^  In  the  same  mtmth 
executed  to  tiie  same  person  as  trustee  a  quit- 
claim deed  to  certain  of  the  lands,  and  "a 
deed"  to  certain  otlw  of  the  lands,  and  that 
In  February,  1918,  Z.  O.  Chambllss,  as  trus- 
tee, and  his  wife  conveyed  to  the  Ocklawaha 
Blver  Fanns  Company  the  lands  described 
for  a  consideration  of  $1  and  other  valuable 
considerations.  It  was  alleged  In  the  bill  that 
Z.  C.  Chambllss  had  no  Interest  or  claim  in 
or  to  the  property,  and  that  he  acted  f6r  T. 
S.  Kyle  and  J.  D.  Xoung  for  the  pnzpose  of 
getttng  the  title  out  of  them ;  tluit  he  paid 
no  ctwtideration  for  the  property,  nor  did  the 
OdElavalift  Blver  Farms  Comjlaiiy  pay  any 
consideration  therefor;  tliat  the  corporatkm 
wasjiriganizad  by  T.  S.  Sjle,  WUliam  Hodcer, 
and  D.  H.  Kirkland  under  an  agreement  with 
J.  I>.  Toung;  that  Kyle  owns  200  shares  of 
the  stock,  and  Kirkland  and  Hocker,  2 
shares  each;  that  Kyle  is  president,  Kirk- 
land, vice  prealdflot,  and  Hocker,  secretary 
and  treasurer;  that  Tonng  awns  or  dalms 
part  of  the  stodc  whitih  appears  in  the  name 
of  Kyle,  and  that  the  officers  and  stockholders 
had  constmctiTO  and  afAual  knowledge  of  the 
rights  of  J.  M.  EUlott.  Jr.,  and  of  the  decree 
that  had  been  rendwed  In  the  case  of  Bnble 
Ctmnor,  by  her  next  Mend,  J.  D.  Toung,  ad- 
judicating tbs  rit^  and  Intnest  of  Nuia 
Kyle  Elliott  as  executrix,  etc,  and  that  said 


decree  was  res  adjudlcata  as  to  the '  said 
corporation. 

The  bill  also  alleges  that  In  November, 
1914,  the  Ocklawaha  Biver  Farms  Company, 
by  T.  S.  Kyle  as  president,  executed  to  Mun- 
roe  &  Chambllss  National  Bank  of  Ocala  a 
'^tnist  mortgage,"  reciting  therein  a  security 
of  ^,000 ;  that  the  mortgage  U  subordinate 
to  the  mortgage  lien  of  Elliott,  and  all  the 
iwrties  had  knowledge  of  their  rights  there- 
under ;  that  in  September,  1914,  the  Ocklawa- 
ha River  Farms  Company  quitclaimed  to  G. 
A.  Waters  a  certain  part  of  the  lands,  and 
that  the  said  Waters  had  fuU  knowledge  and 
notice  of  the  rights  and  Interests  of  J.  M. 
ElUott,  Jr.,  and  of  the  complainant,  and  that 
Waters'  claims  are  subordinate  to  the  lien  of 
the  ElUott  mortgage  Uen;  that  T,  S.  Kyle 
and  J.  D.  Young,  In  order  to  cloud  the  title  to 
the  property,  had  allowed  a  great  part  of  It 
to  sell  for  taxes  and  had  procured  D.  H. 
Kirkland,  a  stoi^older  In  the  Ocklawaha 
River  Farms  Company,  to  obtain  tax  deeds 
therefor. 

The  bin  prayed  for  the  enforcement  of  the 
Elliott  mortgage  Uen,  the  payment  by  Ruble 
C.  Connor  and  Claude  E.  Connor  of  the 
amount  adjudicated  to  be  due  with  costs  and 
Interest,  and  in  default  thereof  that  the  prop- 
erty be  sold  and  the  proceeds  appUed  to  the 
payment  of  the  debt  secured  by  the  EHliott 
mortgage  as  decreed;  that  the  Margaret  J. 
Plckard  mortgage  be  decreed  to  be  a  subor- 
dinate lien  to  the  ElUott  mortgage,  and  that 
after  the  sale  Ruble  C.  Connor,  Claude  E. 
Connor,  Margaret  J.  Plckard,  J.  D.  Young,  T. 
S.  Kyle,  N.  W.  Harrison,  Ocklawaha  River 
Farms  Company,  Munroe  ft  Chambllss  Na- 
tional Bank  of  Ocala,  and  6.  A.  Waters,  and 
each  of  them,  and  aU  persons  claiming  by, 
through,  or  under  them,  or  either  of  them,  be 
debarred  and  foreclosed  from  all  right  or 
equity  of  redemption  in  and  to  the  said  prop- 
erty ;  and  for  general  reUef  and  subpcaiB. 

Demnrters  were  Intarposed  to  this  blU  by 
Ruble  C.  C<mnor,  G.  B.  Connor,  Munroe  A 
Chambllss  NatlfnuU  Bank  of  Ocala,  Odcla- 
wafaa  Bivor  Farms  Company,  Margaret  J. 
Plckard,  T.  S.  Kyle,  O.  A.  Waters,  N.  W.  Har- 
rison, and  J.  D,  TminA  all  ctf  which  ,wue 
overruled.  From  wbidi  order  the  above-nam- 
ed defendants  antealed. 

Now  In  the  case  of  Ocklawaha  Biver 
Farms  Company,  Appellant,  v.  J.  D.  Toung 
et  aLt  Ai^ellee^  decided  at  this,  term,  ilie 
validly  of  the  deed  trtm  BnMe  C.  Connor 
and  hex  tanidMUid  Ol  IL  Connor  to  J.  M.  El- 
liott, Jr.,  executed  in  1908  and  described  in 
this  causes  was  lav<dTed,  and  we  held  Oiat 
the  debt  due  by  a  B.  Connor  to  J.  M.  Elli- 
ott; Jr.,  was  a  live  valid  enforoeable  obliga- 
tion, and  constituted  a  sufficient  couddera- 
tion  for  the  execution  of  the  same  as  a  mort- 
gage by  the  husband  and  wife;  tliat  the  In- 
sbnimoit  was  a  valid  obligation,  and  tlmt  ar 
tba  time  of  Its  encuUon  the  Oddawaba  Biv- 
er Farms  Company,  which  did  not  become  a 
purchaser  until  years  afterwards,  had  acqulr- 
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ed  BO  interest  or  claim  to  the  property; 
that  It  was  charged  with  notice  as  to  the 
existence  of  the  liens  and  incumbrances  npon 
the  land  .which  the  record  might  have  dis- 
closed; that  the  deed  to  Elliott  from  the 
Connors  had  been  recorded,  and  the  appel- 
lant, therefore,  had  constructive  notice  of 
Its  existence  when  It  purchased ;  that  In  the 
transaction  between  the  Connors  and  Elliott 
In  1908  there  was  no  injnry  to  the  appellant 
Ocklawaha  River  Farms  Company,  nor  was 
there  any  element  of  fraud  In  it;  that  the 
appellant  was  bound  by  the  prior  deed,  be 
was  dialed  with  notice  of  its  existence, 
and  by  common  prudence  and  ordinary  dili- 
gence could  have  ascertained  the  extent  of 
the  incumbrance.  What  was  said  in  that  case 
as  to  the  validity  of  the  deed  from  Ruble  C 
Connor  and  her  husband  to  J.  M.  Elliott,  Jr., 
in  1908,  which  had  been  adjudicated  to  be  a 
mortgage  by  the  circuit  court  and  upon  appeal 
to  t&ls  court,  was  applicable  to  the  claims 
and  Interests  of  the  appellants  In  this  case, 
as  those  claims  and  Interests  were  set  out 
and  alleged  In  the  bill  and  admitted  by  the 
demurrers. 

Tho  bill  In  this  case  alleged  that  Claude 
El  Ck>nnor  .was  a  party  to  the  suit  instituted 
by  his  wife  against  him  and  James  M.  El- 
liott In  the  circuit  court  for  Marion  county, 
to  declare  the  deed  to  be  a  mortgage  and  for 
an  accounting  from  EHllott  as  to  the  amount 
of  Indebtedness  due  by  Claude  E.  Connor,  and 
for  the  right  to  redeem  the  land  from  the 
lien  to  secure  such  indebtedness.  That  suit 
was  referred  to  In  the  case  of  Ocklawaha 
iUver  Farms  Company  v.  J.  D.  Young  et  al., 
in  which  we  distinctly  held  that  Mrs.  Connor 
and  Elliott  were  bound  by  the  litigation.  Al- 
thoui^  we  did  not  speclflcally  state  that  the 
other  party  defendant,  Claude  B,  Connor,  was 
also  bound  by  It,  we  think  that  npon  the  aa- 
thority  of  that  case  alone  we  were  correct 
In  holding  that  he  was. 

Hlfl  petition,  therefore,  for  a  rehearing  up- 
on the  groimd  that  he  was  not  bound  by  the 
proceedings  and  decree  in  the  Connor  Case, 
and  that  we  had  not  so  held,  is  .without  merit, 
and  should  be  denied.  As  party  defendant  in 
the  suit  brought  by  his  wife  against  him  and 
J.  M.  Elliott,  Jr.,  he  had  his  importunity  to 
show  the  amount  of  indebtedness  due  by  him 
to  Elliott,  a  matter  hi  which  he  was  person- 
ally Interested,  and  which  was  one  of  the 
objects  of  the  suit  and  the  reason  doubtless 
for  his  being  made  a  party  to  It.  We  think 
the  decree  is  res  adjndlcata  as  to  him. 

[S]  While  N.  W.  Harrison  was  not  one  of 
the  parties  In  the  case  of  Ocklawaha  River 
Farms  Ca  v.  J.  D.  Toung  et  aL,  he  claims 
under  Ruble  C  and  Claude  E.  Connor  by 
mortgage  dated  April,  1913,  and  as  the  Elli- 
ott mortgage  executed  in  1908  was  duly  re- 
corded, Harrison  was,  of  course,  charged 
with  notice  of  the  e^tence'  of  the  Hen  which 
the  record  disclosed  and  the  extent  of  It 
which  common  prudence  and  iffdinaiy  dili- 


gence .would  have  revealed.  This  is  also 
true  as  to  the  claim  of  Margaret  J.  Plckard, 
who  claimed  under  the  Connors  by  a  mort- 
gage dated  In  19(^,  a  few  days  prior  to  the 
Elliott  mortgage,  but  which,  according  to  the 
allegations  of  the  bill,  did  not  describe  the 
same  lands,  was  not  recorded  until  after  the 
Elliott  mortgage  was  recorded,  and  of  which 
J,  M.  Elliott,  Jr.,  had  no  knowledge,  actual  or 
constmctive.  So  far  as  the  interests  or  claims 
of  Margaret  J.  Plt^ard  are  concerned,  the 
decree  declaring  the  deed  to  Elliott  to  be  a 
mortgage,  instead  of  a  deed  absolute  convey- 
ing the  fee,  was  a  benefit  instead  of  a  hin- 
drance. Claiming  under  Ruble  O.  Connor, 
Margaret  J.  Pl<^ard  took  subject  to  the  lien 
placed  on  the  land  by  Mrs.  Connor  and  her 
husband. 

G.  A.  Waters  was  a  grantee  by  quitclaim 
deed  of  the  Ocklawaha  River  Farms  Company 
In  September,  1914.  and  J.  D.  Toung  had  ac- 
tual knowing  of  the  transaction  between 
the  Connors  and  Elliott,  and  was  party  to  the 
suit,  as  next  friend  of  Mrs.  Connor,  in  which 
the  deed  was  held  to  be  a  mortgage  and  the 
debt  ascertained,  which  decree  was  binding 
upon  the  parties  to  the  suit,  as  well  as  those 
claiming  under  them  with  notice,  actual  or 
constructive,  as  to  the  existence  of  the  mort- 
gage lloi. 

The  petitlonc  for  rehearing  are  therefore 
severally  denied. 

BROWNE,  C.  J.,  and  TAYLOR,  SHACK- 
IjEFORD.  and  WBITWIELD,  JJ.,  concur. 


(7S  FU.  IK) 

I^AKS  T.  WATKINS. 
(Supreme  Court  of  FlorlHa.    March  7,  1917J 

f£rvlla&«9  by  th«  Court.) 
Apfeai,  Ann  Bbbob  ^1084  —  HABians 

EBBOB— INSTBUCTIOHS. 

Where  the  charges  given  acocxd  with  the 
evidence  and  the  law  applicable  tiiereto,  and 
there  Is  ample  evidence  to  sustain  the  verdict, 
technical  errors,  if  any,  in  givlns  or  refosiuE  in- 
structions to  the  Jury,  or  in  other  pioceedinn 
will  not  cause  a  reversal  of  the  Judgment)  no 
material  errtws  appearing. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  S|  40e3-4068J 

Srror  to  Circuit  Court,  Onnge  Ooontr;  F. 
A.  Whitney,  Judge. 

Action  by  Belle  Leake  against  T.  J.  Wat- 
kins.'  Judgment  for  d^endant,  and  idaintiff 
Mngs  errtff.  Affirmed. 

Dickinson  &  Dickinson,  of  Orlando,  for 
plaintiff  In  error.  Massey  A  Warlow,  of  Or- 
lando, tor  defendant  in  error. 

PER  CURIAM.  The  plaintiff  in  error 
brought  an  action  against  Watklns  to  recov- 
er damages  for  alleged  Injuries  to  her  right 
^e.  charged  to  have  been  caused  by  dost 
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from  "a  quantity  of  brlt^.  dirt,  and  dust" 
whicb  the  defendant's  servants  permitted  to 
fall  near  her  while  they  were  repairing  the 
ttulldlng  in  which  she  was  employed.  Trial 
was  had  on  a  plea  of  not  guilty.  Verdict  and 
Jadgment  were  rendered  for  the  defendant, 
and  the  plaintiff  took  writ  of  error. 

A  con^ct  between  the  defendant  and  R. 
W.  Ixigau  t<x  doing  the  repair  work  was  ad- 
mitted in  evidence  over  the  defendant's  ot>- 
jection.  The  contract  had  some  relevancy 
to  the  question  whether  the  d^endant  was 
liable  for  the  acts  of  Oie  persons  who  were 
doins  die  repalrlxiff,  and  Its  admladoa  In 
«TldeDce  was  not  emw. 

The  plaintiff  requested  chargeB.-^  stating  in 
«Bect  that  if  the  defendant  undertook  to 
make  improvements  In  his  bnllding.  unda  an 
agreement  with  the  t^iant  to  make  such  im- 
provemoits,  the  defendant  owes  a  daty  to 
wcuAi  tenant  and  its  enq»loyfi8  In  said  buUdins, 
to  see  that  the  Improveraents  be  done  in  such 
mannw  as  not  to  injure  the  empItgrdB  bj  neg- 
ligence,  and  that  the  defendant  under  such 
circumstances  conld  not  relieve  himself  from 
responsibility  and  Uatdltty  to  the  teutnt  and 
enu>loyte  for  negligence  In  dfdng  the  work, 
by  delegating  such  work  to  an  Independent 
contractor  under  bis  emtf  lament.  These  re- 
quested instructions  were  refused.  At  the 
request  of  the  plaintiff  the  court  gave  tbe 
following  charge: 

"If  yoa  find  from  the  evidence  in  this  cause 
that  tbe  defendant,  T.  J.  Watkins,  gave  instrac- 
tioDS  to  the  contractor  or  his  emplo;^,  as  to  the 
manner  and  method  of  remavin?  the  brick,  over 
the  doorway  in  the  front  part  of  tiie  bailding, 
this  will  constitute  the  contractor,  or  his  em- 
ployto,  the  agent  of  the  defendant,  and  render 
the  d^endant  liable  for  any  acts  of  negUgence, 
■coDunitted  by  said  extractor  or  his  emplojAs.*' 

The  court  also  gave  the  fidlowlss  diarge: 

"If  you  believe  that  plaintiff  has  proven  by  a 
greater  wei^t  of  the  evidence  that  defendant 
reserved  or  exercised  control  over  the  manner 
and  method  of  removins  the  brick,  and  that  the 
accident  happened  as  cliarged  in  the  declaration, 
by  negllgenoe  in  the  removal,  then  ijfl'i'tiff  can 
recover. 

In  view  of  these*  latter  charges  gjven-flieie 
was  no  harm  If  error  in  refusing  the  chaises 
refeared  to  above.  The  last^oted  charge 
accords  with  the  evidence  and  with  the  law 
as  stated  in  Mnmby  v.  Bowden,  25  Fla.  4Si, 
6  South.  46S. 

Besides  this,  tbere  Is  evidence  on  whlcb 
the  jury  could  have  found  that  the  injury 
complained  of  was  the  result  of  anotho:  and 
wholly  different  cause  tcr  wbieb  It  Is  not  al- 
leged ot  shown  that  the  defteidant  Is  liable. 
Mo  rerersiUe  error  appears. 

Affirmed. 

BBOWNB,  O.  J.,  and  TAYLOR,  SHACK- 
USrORD,  WHITFIELD,  and  ELLIS,  33., 
coocur. 


-.  STATE  663 

(78  ria.  S<3) 

PIPPIN  et  al..  County  Com'rs,  v.  STATE  er 
reL  TOWN  OF  BLOUNTSTOWN. 

(Supreme  Court  of  Florida.    Feb.  16,  1917.) 

(SvBtt^  by  tha  Oowi,) 
"L  Mahdamub  «=»121  —  Taxation  —  Duty  of 

CotTNTT  COMlflSSIONEBS— MaNDAITOB. 

Section  860.  General  Statutes  of  1906 
(Gomp.  Laws' 1014,  f  850),  nrovldes  "that  one- 
half  of  tbe  amoant  realized  for  said  special  tax 
on  property  In  incorporated  cities  and  towns, 
shall  be  turned  over  to  the  municipal  authorities 
of  said  cities  or  towns,"  and  it  is  the  duty  ct  the 
county  commissioners  to  comply  with  uie  law, 
but,  if  they  fall  to  do  so.  and  expend  all  the 
money  belonging  to  the  special  road  and  bridge 
fund  in  any  year,  mandamus  will  not  Ife  to  re- 
quire them  to  pay  from  funds  raised  by  taxation 
in  a  subsequent  year  the  money  improperly  with- 
held from  the  munidpslitles. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  256.} 

2.  MAITDAiniB  (8=»143(2)— ROAOS  AHD  BUDOB 

Tax— Application. 
OitiM  and  towns  are  entitled  to  one-half  the 
amount  raised  by  taxation  nnder  the  statute  au- 
thorizing the  collection  of  a  special  road  and 
bridge  tax  on  all  prop«-ty  lying  within  their 
corporate  limits,  and  where  it  is  withheld  by  the 
conn^,  the  municipalities  should  make  diligent 
effort  to  require  the  money  to  be  turned  over  to 
tiiem  in  accordance  with  the  statute, '  and  by 
their  failure  to  do  so  liiey  may  be  guilty  of  lach- 
es which  will  bar  relief  by  mandamus. 

[Ed.  Note.— For  other  csMS,  see  Mandamus, 

Cent.  Dig.  S  285.] 

3.  HiGBWATs  ^180  —  RoAns  Ann  BBinoB 
Tax— Application— DsHAND. 

It  is  the  duty  tA  munldpsl  authorities  npwi 
the  fallnre  or  refusal  of  the  county  commissioo- 

ere  to  turn  over  to  them  their  proportion  of  the 
special  road  and  bridge  tax  fund  to  demand  end 
require  its  payment  within  a  reasonable  time 
after  the  tax  baa  been  collected. 

[Ed.  Note.— E\>r  other  cases,  see  Highways, 
Cent.  Dig.  SS  266-268.] 

4.  Manoaicus  ^='16{1)— Aots  or  Public  Of- 

FICBBS. 

Where  an  official  has  put  it  out  of  his  power 
to  i»erform  a  doty,  a  peremptory  writ  of  man- 
damus will  not  be  iraued  agunst  him;  bat 
this  will  not  prevent  tbe  injured  parties  from 
pursuing  their  proper  remedies,  and,  in  the  case 
of  money  wrongfully  expended,  from  prosecuting 
in  due  and  seasonable  time  their  actuuis  far  its 
restoration. 

[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  I  48.3 

B.  MAKDAinTB  «s>143(2}— LaCHBS— !AhB. 

There  Is  no  rule  by  which  the  number  of 
years  which  will  bar  reuef  by  mandamus  can  be 
fixed.  Each  case  must  be  determined  by  its 
own  facts.  "An  apparent  laches,  unexpl^ned, 
is  the  bar.   It  might  take  effect  in  a  year." 

[Ed.  Note.— For  other  casMi  see  Mandamus, 
Cent  Dig.  |  286.) 

Error  to  Circuit  OonrI;  Calhoun  County; 
Cephas  L.  Wilson,  Judge. 

Mandamus  by  the  State  of  Florida,  on  re- 
lation of  tile  Town  of  Blonntstown,  against 
M.  C.  Pippin  and  others,  as  County  Commis- 
edoners  of  Calhoun  County.  Judgment  orders 
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ing  a  peranptot7  writ,  and  respondents  tning 
error.  Reversed. 

J.  H.  Finch,  of  Harlanna,  and  O.  R.  War- 
ren, ot  Blonntstown,  for  pUilnflffB  In  error. 
Pan]  Carter,  of  Marlanna,  for  defendants  In 
error. 

BROWNB,  G.  X  ^e  tovra  of  Blonntstomi, 
a  municipal  corporation,  songlft  by  manda- 
mos  to  compel  tbe  connty  commissioners  of 
Callunm  connty  to  pay  to  it  one-half  of  the 
taxes  for  road  and  brtdge  purposes,  amount- 
ing to  9792.60,  levied  upon  and  collected  from 
proper^  located  In  the  town  of  Bloontstown 
from  the  year  1904  to  1913.  both  inclnslve. 
Petitioners  aU^e  that  demand  has  been  made 
on  tbe  county  commissioners  to  Issue  a  war- 
rant to  it  upon  the  road  and  bridge  fund  of 
the  county  for  said  sum  of  $792.60,  but  the 
demand  has  "been  refused,  that  there  is  in  the 
road  and  bridge  fund  the  sum  of  $12,036.27. 
but  do  not  state  what  part,  if  any,  of  the 
said  sum  now  in  said  fund  was  derived  from 
taxes  levied  during  the  years  1901  to  1913. 

The  respondents  moved  to  quash  the  alter- 
native writ  on  the  grounds:  (1)  That  the 
writ  was  vague,  Indefinite,  uncertain,  and  in- 
sufficient ;  (2)  that  relator  was  In  laches ;  (3) 
that  the  writ  required  respondents  to  do  an 
unlawful  act;  (4)  that  the  claim  was  barred 
by  statute  of  llmltatlona.  The  circuit  judge 
denied  the  motion,,  and  relators  filed  their 
answer,  which  was  demurred  to,  and  demur- 
rer sustained.  They  th^  filed  an  amended 
answer  setting  up  the  same  defenses,  and 
added  one  of  waiver  by  the  town,  but,  as 
plalntiflfs  In  error  admit  that  they  failed  to 
prove  this,  it  need  not  be  considered. 

The  respondents  admit  that  they  collected 
$1,683.20  as  road  and  bridge  tax  on  property 
located  within  the  corporate  limits  of 
Blountstown  during  tbe  years  19<M  to  1913, 
Inclusive.  They  allege  that  no  demand  was 
made  on  them  during  the  years  mentioned 
for  one-half  of  the  mcmey  so  collected;  that 
they  spent  more  than  $860  of  the  money  so 
collected  for  tbe  benefit  of  the  roads  and 
bridges  within  the  corporate  limits  of  the 
town  during  the  years  1904  to  1913;  that 
during  said  years  the  town  accepted  from  the 
county  moneys,  improvements,  and  expendi- 
tures f&T  exceeding  the  amount  claimed; 
that  by  su<di  acceptance  it  is  estopped  from 
claiming  payment  of  such  money;  that  all 
the  money  in  the  road  and  bridge  fund  of  the 
county  for  the  years  prior  to  1912  has  been 
expended  as  the  law  provides  on  roads  and 
bridges  in  tbe  connty,  and  that  there  remains 
In  the  road  and  bridge  fund  only  an  unex- 
pended balance  of  $32.50  for  taxes  collected 
for  all  the  county ;  that  the  town  is  in 
laches;  that  the  claim  of  the  relator,  If  it 
has  any.  Is  barred  by  the  statute  requiring 
dalms  against  counties  to  be  presented  with- 
in one  year  from  maturity;  that  claim  did 
not  accnw  within  one  year,  two  years,  Oiree 


years,  and  four  years.  refl»ectively ;  that  all 
tbe  money  In  road  and  bridge  fund  of  county 
at  time  of  issuance  of  writ  had  been  appoi^ 
tioned  under  the  "budget  system"  provided 
for  by  the  act  of  1915,  and  that  In  the  contin- 
gent fund  of  road  and  bridge  fund  there  Is 
less  tlian  the  amount  claimed  by  the  relator ; 
that  all  money  collected  for  road  and  bridge 
purposes  prior  to  1912  has  been  expended; 
that  of  the  entire  taxes  collected  In  said  town 
In  1913  for  road  and  bridge  purposes  there 
remained  on  hand  only  $313.05,  and  that 
there  was  in  the  county  treasury  only  $340.55 
of  all  mon^  collected  by  the  county  for  roads 
and  bridges  for  all  the  years  of  1904  to  1913, 
inclusive;  "and  that  relators  were  entitled 
only  to  the  sum  of  $172.77. 

On  motion  of  relators  the  court  struck  all 
of  [laragraphs  3  to  25,  inclusive  of  the 
amended  answer  on  the  ground  that  they  con- 
tained matters  of  defoise  set  np  in  orl^nal 
return  to  which  a  demnrrer  bad  been  snstaln- 
ed;  and,  the  recq^ndents  bavlng  felled  to 
prove  the  uraiver  set  op  In  the  twenty-sixth 
paragraph  of  the  amended  return,  the  per- 
emptory writ  was  Issued. 

[1]  There  Is  no  question  but  that  the  coun- 
ty commissioners  of  Galhoun  county  have 
spent  more  than  half  of  the  amount  of  money 
whidi  should  have  been  tnftied  over  to  the 
town  of  Blountstown;  but,  having  done  so, 
have  they  the  right  to  take  the  mon^  raised 
by  taxation  on  property  in  the  whole  county 
to  pay  this  indebtedness  to  the  town?  Ail 
the  money  In  the  road  and  bridge  fund,  ex- 
cept one-half  of  that  collected  for  taxes  on 
property  situated  within  the  town  of  Blounts- 
town, must  be  expended  for  the  purposes  Cor 
which  it  was  levied,  and  for  no  other,  nie 
statute  which  provides  for  this  special  tax 
for  roads  and  bridges,  after  aatborliing  the 
levy,  provides: 

"And  the  money  arising  therefrom  shall  be 
psid  into  the  county  treasury  as  a  special  fond 
to  be  expended  under  the  direction  of  the  county 
c<uimiiBBiDnK«  solely  for  tbe  purpose  of  main- 
taining, working,  repairing  and  .  keeping  in  good 
condition  the  public  roads,  bridgea  and  river 
crossings  of  Che  county,  and  purchasing  suitable 
tools,  implements  and  materials,  teams,  wagons, 
camp  outfits  and  sCod^ades  for  the  use  and  safe 
keeping  of  the  convict  force  as  may  be  found 
necessary  in  the  proper  carrying  out  of  this 
work,  and  for  the  employment  of  such  additional 
labor  as  may  be  deemed  necessary:  Provided, 
however,  that  one  half  of  the  amount  realized 
for  said  special  tax  on  property  in  incorporated 
cities  and  towns  shall  be  turned  over  to  Uie  mu- 
nicipal authorities  of  said  cities  or  towns  to 
be  used  in  the  repairing,  working  and  improving 
and  laying  out  of  the  streets  thereof  as  may 
be  prescribed  by  the  ordinancea  of  said  cities  and 
towns." 

[2-4]  The  statute  further  provides  that  be- 
fore levying  this  special  tax  60  days*  notice 
must  be  given  in  one  or  two  newspapers  pub- 
lished in  the  county  of  the  intention  to  make 
the  levy,  and  that,  if  a  majority  of  the  reg- 
istered voters  by  p^ti<Hi  oppose  the  levy,  it 
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sbaU  not  be  made.  Section  850,  Qea.  Stats. 
1006,  Florida  Compiled  Laws  1914.  By  this 
pabllcatlon  the  people  of  the  county  are 
notified  that  all  the  money  raised  by  the  spe- 
cial tax  iBTy,  except  one-half  of  what  is  col- 
lected from  propeitj  within  the  corporate 
limits  of  dtleB  and  towns,  will  be  upended 
solely  for  roads,  bridges,  and  oQier  purposes 
mentioned  In  the  statute,  in  that  part  of  the 
county  lyins  outside  the  cities  and  towns. 
The  proTision  of  the  statute  that  "if  a  ma- 
Jortty  of  the  registered  voters  lay  petition  op- 
pose the  levy  it  shall  not  be  made"  Is  in  the 
nature  of  a  rc^rendum  vote,  upon  the  pro- 
posed levy,  and  if  a  majority  ct  the  register- 
ed voters  of  the  county  do  not  otaject  to  It, 
It  is  equivalent  to  an  affirmative  vote  upon 
the  proposition  snbmitted;  but  their  silenee 
cannot  be  construed  to  mean  that  they  gave 
assent  to  the  application  of  a  ccmslderable 
part  of  the  money  raised  by  taxation  upon 
the  properties  without  the  corporate  limits 
of  dtlea  and  towns  for  a  purpose  foreign  to 
the  purposes  enumerated  In  the  statute.  The 
county  commissioners  therefore  have  no  au- 
thority to  use  any  of  the  money  raised  by 
the  levy  of  1914  and  1915  for  any  purpose 
not  provided  for  In  the  statute.  Their  obll- 
ffatlon  to  pay  to  the  cities  and  towns  one- 
half  of  all  the  money  collected  by  taxes  on 
property  situated  within  their  corporate  lim- 
its is  no  greater  than  their  obligation  to  ex- 
-p^d  all  the  residue  on  roads,  bridges,  etc., 
in  that  part  of  the  county  lylns  outside  such 
corporate  limits.  It  is  contended,  however, 
that  they  have  not  observed  their  obligation 
■to  turn  over  to  the  cities  and  towns  their 
portion  of  the  money  raised  during  the  years 
1903  to  1913.  inclusive,  and  therefore  the 
county  should  be  required  to  pay  it  out  of 
the  1914  and  1915  taxes.  In  substance,  the 
propositlOTi  Is  this:  That,  the  county  com- 
missioners having  misapplied  some  of  the 
special  tax  funds  raised  during  the  years 
1903  to  1913,  they  should  be  required  by 
mandamus  to  misapply  some  of  the  funds 
raised  for  the  years  1914  and  1916.  The 
mere  statement  of  this  proposition  supplies 
its  answer.  The  dedslon  of  the  court  be- 
low vras,  no  doubt,  governed  by  the  case  of 
Hlllsboiou^  County  v.  State  ex  rel.  City  of 
St  Petersburg,  67  Fla.  50,  48  South.  976. 
The  ftcts  in  that  case  and  the  one  under 
omslderatton  are  materially  different.  In 
the  St.  Petersburg  Case  there  was  a  demur- 
rer to  the  alternative  writ,  and  when  that 
was  overmled  defendants  failed  to  answer 
and  the  peremptory  writ  was  issued.  The 
only  facts  before  the  court  In  that  ease  were 
those  recited  In  the  alternative  writ,  the 
-truth  of  whidi  was  admitted  by  the  demur- 
rer. The  alternative  writ  all^;ed  that  the 
■county  commissioners  had  declined  to  admit 
the  dalm  iipoa  the  ground  that  tbey  had 
spent  the  money,  and  it  also  alleged  that 
41iere  waa  in  the  tieamuy  at  the  countr  a 


sum  of  money  exceeding  the  claim  of  the 
dty.  There  was  no  sworn  answer  before  the 
court  that  the  money  had  been  spent.  In  the 
instant  case  there  is  an  answer  by  the  re- 
spondents in  which  they  state  under  oath 
that  there  was  in  this  fund  only  $32.50  of 
the  taxes  collected  prior  to  1912,  and  f313.- 
05  of  the  taxes  collected  in  1913,  and  that  of 
the  $11,000  then  in  the  treasury  the  entire 
amount  except  $345.65  was  from  taxes  lev- 
led  for  the  years  1914  and  1915. 

In  the  case  of  County  Commissioners  of 
Dnval  County  v.  City  of  Jacksonville,  30  Fla. 
196^  18  South.  839,  29  Ll  R.  A.  416.  a  peremp- 
tory writ  waa  granted  by  the  circuit  Judge 
which  commanded  the  county  commissioners 
of  Duval  county  to  forthwith  turn  over  to  the 
city  of  Jacksonville  $6,746.74,  although  the 
return  showed  that  there  was  only  $758.91  In 
the  treasury  to  the  credit  of  the  road  and 
bridge  fund,  and  this  oonrt  in  reversing  the 
lower  court  said: 

"The  retom  distinctly  alleges  that  the  whole 
amount  had  been  required  and  utied  for  the  pur- 
pose of  keeping  the  county  roadn  nnd  bridges  In 
good  repair,  except  the  sum  of  $758.91,  the  bal- 
ance remaining  in  the  hands  of  the  county  treas- 
urer. According  to  the  return  of  the  county 
commissioners,  it  is  clearly  shown  that  the  coun> 
ty  had  expended  all  the  road  and  bridm  fund  ex- 
cept the  amount  stated,  and  that  the  nnly  sum 
received  by  the  city  authorities  was  ^2,746.05. 
The  county  had  expended  largely  the  city's  part 
of  the  road  money,  but  the  money,  as  Is  clearly 
shown,  is  not  in  the  county  treasuiy  to  be 
turned  over,  and  the  ooestion  arises:  To  what 
extent  will  the  remedy  of  mandamus  apply? 
•  *  •  A  peremptory  writ  of  mandamus  Will 
not  oaually  issue  commaoding  an  officer  to  do 
what  is  not  within  his  power  to  do,  and,  though 
by  putting  it  out  of  his  power  to  perform  a  duty 
he  may  become  liable  in  damages,  still,  where  be 
cannot  perform  the  act,  and  this  is  clear  to  the 
court,  mandamus  will  not  be  issued  against  him. 
This  rule  has  been  applied  to  public  officers  who 
have  improperly  diverted  funds  in  their  bands 
or  under  their  control  so  that  they  are  unable 
to  comply  with  some  duty  in  reference  to  their 
disposal.  Rice  v.  Walker,  44  Iowa,  458; 
Bates  V.  Porter,  74  Cal.  224,  16  Pac.  732 ;  Uni- 
versal Church  v.  Trustees  of  Columbia  Town- 
ship, 6  Ohio.  446.  27  Am.  Dec.  267 ;  State  ex 
reL  Board  of  Freeholders  v.  Township  of  Lacey, 
42  N.  J.  Law,  536;  People  ex  reL  v.  Tremain, 
29  Barb.  96;  State  ex  rel.  v.  City  of  New  Or- 
leans, 34  La.  Ann.  477;  Township  Board  of 
Education  v.  Boyd,  68  Mo.  276.  Under  the 
showing  made  we  think  the  court  should  not 
have  undertaken  to  coanpti  the  county  commis- 
sioners to  turn  over  money  that  was  not  under 
their  control,  and  which  it  was  not  in  their  pow- 
er to  do  as  offidals  of  the  eonnty." 

It  Is  not  In  the  power  of  the  county  ami-' 
mlssionera  to  turn  over  to  the  town  of 
Blountstown  any  part  of  the  q)ectal  road  and 
bridge  tax  collected  fbr  the  years  1914  and 
191t^  except  one-half  of  that  collected  for 
taxes  on  pn^ierty  situated  within  the  cor- 
porate limits  of  the  town.  AH  the  rest  vt 
the  money  In  tli&t  fond  must  be  eiqiended  on 
Oat  part  of  the  county  lying  iteyooA  the 
corporate  limits  of  dties  and  towns,  for  tiie 
purposes  provided  tor  In  the  statute. 

It  Is  clear  that  the  buhi^  in  Hie  special 
road  and  bridfe  fond  dMrived  tnm  taxes  A» 
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the  years  1914  and  1915  la  not  aTatlable  for 
the  payment  to  the  town  of  BlountstowD  for 
Its  proportion  of  the  taxes  levied  and  collect- 
ed for  the  years  from  1904  to  1913.  tncluslTe. 

[61  Another  question  raised  by  respond- 
ents which  possesses  merit  Is  that  the  relator 
is  in  laches.  It  is  a  well-settled  role  that 
an  application  for  mandamus  "must  be  made 
in  proper  time;  L  e.,  it  must  not  be  delayed 
too  long."  Short  on  Mandamus,  227.  "The 
court  will  refuse  mandamus  where  there  has 
been  unreasonable  delay  in  applying  for  it" 
Id.  250. 

The  rule  of  "Ylgilantlbus,  et  non  dormlen* 
tlbns  jura  subTenlunt,'*  applies  to-mandamns. 
It  was  tibe  duty  of  the  mniii(^»al  authorities 
of  Blountstown,  upon  the  ftJlure  of  the  coun- 
ty commissioners  to  turn  over  to  them  its 
proportion  of  the  taxes,  to  demand  and  re- 
quire Its  payment  each  year,  or  at  least  not 
to  delay  an  unreasonable  time  in  regniring 
its  payment.  Inst«id  of  being  vigilant,  they 
sleiA  while  fbe  county  was  spending  their 
moaey,  and  more,  In  road  and  bridge  work 
within  the  cozporate  lindts  of  the  town.  The 
return  shows  that  all  that  the  town  was  en- 
titled to  for  Oie  years  1904  to  191S  InduslTe, 
was  $792.60,  and  the  county  expended  9850 
directly  for  improvements  In  the  city. 

]^  the  case  of  Regina  t.  Trustees  of  Rodi- 
dale  ft  Hallfbx  Tomplke  Road,  12  Ad.  ft  El. 
(M.  S.)  447,  and  application  for  mandamus 
was  denied,  and  Mr.  Justice  Coleridge  said: 

"We  have  been  asked  what  number  of  years 
will  bar  an  application  of  this  kind.  It  Is  not 
necessary  to  fix  any  number.  An  apparent 
laclies,  mtezplained,  is  the  bar.  It  mlgbt  take 
effect  in  a  year." 

In  the  case  of  Rex  t.  Justices  of  Lanca- 
shire, 12  East,  see,  Lord  Chief  Justice  El- 
lenboroogh,  in  passing  on  an  application  for 
mandamus  In  connection  with  the  expendi- 
ture of  money  for  road  repairing,  said: 

"TliiB  li  an  application  to  the  dlacretion  ot 
the  court,  to  shift  a  bnrtben  from  these  parties, 
on  whom  it  has  been  innocently,  iwrhaps,  but 
certainly  negligently,  fixed,  and  to  put  it  upon 
others  who  are  also  innocent  of  the  chance.  And 
applications  of  tliis  sort  have  been  en- 
ed,  yet  that  must  be  understood  of  such 
as  were  recently  made  after  the  occasions  which 
gave  rise  to  them.  Bnt  what  perverse  justice  it 
would  be  to  grant  such  an  application  after  an 
interval  ot  eU:ht  years,  when  a  large  proportion 
of  the  inhabitants  mast  have  been  changed. 
Suppose  an  action  of  assnmpsit  could  have  been 
brought  in  such  a  case  for  the  ccmtribatory 
.shares  of  the  otlier  inhabitants;  the  statute  of 


limitations  wonld  have  ran  upon  It;  but  If  this 
application  be  granted,  the  money  must  he  paid 
under  the  rate.  The  length  of  time  therefore 
which  has  elapsed  is  a  sumdent  answer  to  the 
applicatitm,  without  going  more  at  large  into  the 
subject." 

In  the  case  of  Ex  parte  Scott,  8  DowL  Pr. 
Cas.  328,  B.  c  4  Jnr.  579,  mandamus  was 
prayed  to  the  (jhurdiwardens  oC  Oie  parish 
of  Lambeth  to  pay  Mr.  Scott  the  arrears  c£ 
his  salary  to  which  he  was  «itltled  by  a  cer^ 
tain  local  act  for  his  services  aa  einrgyman, 
which  be  had  performed  from  U38  to  1888. 
Hie  ai^Ucatlon  was  to  compel  the  dinrdi- 
wardens  to  pay  the  salary  doe  or  to  make  a 
rate  for  that  purpose.  The  writ  was  refused, 
and  Mr.  Justice  Oololdge  said : 

"As  to  Mr.  Scott,  has  there  not  been  some 
laches?  Here  be  Is  In  the  year  1840  seeking  to 
compel  the  inhabitants  of  the  parish  to  pay  what 
they  ought  to  have  paid  in  the  year  1837." 

In  these  cases  it  was  sou^t  to  have  a  rate 
or  tax  levied  to  pay  obligations  whlda  should 
have'been  paid  years  before. 

In  the  case  of  City  of  Sanford  v.  Orange 
County,  54  Fla.  677,  46  South.  479,  a  bill  was 
filed  in  1903  for  an  accounting  and  payment 
to  the  city  of  Sanford  of  one-half  the  amount 
realized  from  the  road  and  bridge  taxes  for 
the  years  1893  to  1002,  inclusive,  under  a 
provision  oi  the  Sanford  charter  identical 
with  the  provisions  of  section  850,  General' 
Statutes  of  1906,  under  considmtion.  In 
that  case  this  court  said : 

"The  city  is  In  laches  In  asking  for  it,  and- 
if  it  has  been  used  for  road  purposes,  and  is  con- 
sequently not  in  fund,  the  county  commission- 
ers cannot  be  required  at  this  lato  day  to  account 
for  it  to  an  agency  to  .be  used  for  roads  and 
Btreete." 

It  is  true  that  the  court  also  said : 
""If  there  were  any  funds  in  the  hands  of  the 
county,  and  the  ci^  had  a  clear  ri^t  to  its 
use,  the  proper  ronedy  is  mandamus,  U  duly  ap> 
plied  .for." 

Bnt  there  is  a  strong  invUcation  from  the 
context  that  at  sudi  a  late  day — ten  years 
Attee  the  first  year's  taxes  should  have  been 
turned  over  to  the  dty — mandamus  would 
have  been  refused  on  account  of  the  ladies- 
of  the  dty. 

It  follows  from  the  forcing  that  the 
Judgment  ordering  the  peremptory  writ  most 
be  reversed ;  and  it  la  so  ordered. 

TAYLOR,  SHACKLEFORD^WHITFIBLD^ 
and  ELLIS,  JJ.,  concur. 
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WILSON  T.  STATE.  (Na  1967D 
(Supreme  Court  of  Mhsissippi,  DItIsIoii  A. 
April »,  1»17  J 

1.  Ckiuinal  Ia.w  «s»260(13>— FosuxB  Jeof- 

ABDT— JUDGMBITT  IN  JUffllCE  COVBT. 
Defendant  was  convicted  in  justice  court  for 
unlawful  sale  of  Uquora  under  two  affidavits 
etiarging  sales  on  April  8th  and  10th,  and  ap- 
pealeid  from  both  convictions  to  the  drcoit  court 
When  cases  were  called,  the  district  attorney 
elected  to  trj  defendant  on  the  affidavit  of  Apru 
10th,  and  at  the  trial  proceeded  to  iutrodoce  evi- 
dence of  sales  within  a  period  two  years  prior 
to  April  10th.  Defendant  objected,  on  the 
ground  that  no  inquiry  could  be  made  about 
sales  prior  to  April  2d,  as  at  the  trial,  under  af- 
fidaTit  cbarginK  sale  on  April  8th,  inaain  had 
been  made  of  sales  two  years  back.  Bela  that, 
as  Code  1906,  {  87,  provides  that  on  appeal  from 
justice  court  the  case  shall  be  tried  anew,  an 
appeal  in  effect  vacates  the  jndcmoit,  and  the 
objection  was  properly  orerrolcd. 

[Ed.  Note.— For  other  eases,  aee  Orbnisal 
Law.  CanL  Dis.  H  66M!71.] 

2.  Cuurajx  Law  «s>250— Db  Faoto  Om- 

CEBS— OOIJ.ATBKAX.  ATTAOE. 

The  validity  of  the  acts  of  a  justice  of  the 
peace,  who  was  also  mayor  at  the  time  of  con- 
victloD,  cannot  be  tjuestiraed  by  person  convict- 
ed In  view  of  Code  1900,  i  847B.  providing  that 
the  acts  of  any  person  in  possession  of  an  office, 
and  ezerciBini'  the  fuQCtions  thereof,  shall  be 
valid  and  bindmg  on  all  persons  interested  or  af- 
fected. 

[Ed.  Note^For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  H  520,  621-523.] 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty; Frank  E.  Everett  Jndge. 

B.  S.  Wilson  was  convicted  of  the  unlawful 
sale  of  liquor,  and  appeals.  Affirmed. 

Elmwe  ft  Bafff  of  Lexington,  tot  appellant 
Earle  N.  Floyd,  Ant  Atty.  GeiL,  for  the 
Stata 

HOLDEN,  J.  The  appelant  was  convicted 
of  the  nnlawfol  sale  of  liquor  In  Holmes 
county,  and  appeals  here  from  the  judgment 
of  the  (Hrcult  court  sentencing  him  to  fine 
and  Imprlaonment 

It  appears  from  the  record  that  the  appel- 
lant was  charged  with  selling  liquor  on  April 
10, 1916,  by  affidavit  In  a  Justice  of  the  peace 
court  and  was  tried  and  convicted  In  that 
court,  from  which  conviction  he  appealed  to 
the  drcutt  court  where  he  was  again  convict- 
ed by  a  Jury  in  that  court,  and  appeals  from 
thta  conviction  under  the  affidavit  dated  April 
10,  1918:  The  record  also  shows  that  an  affi- 
davit dated  April  8,  1916,  was  filed  In  the 
same  justice  of  the  peace  court  where  a  trial 
and  conviction  was  had  for  selling  liquor, 
and  the  app^ant  aiq;>ealed  from  the  justice 
court  to  the  circuit  court  Therefore  it  will 
be  seen  that  both  of  these  appeals  from  the 
justice  court  to  Qie  drcult  court  were  pend- 
ing at  the  same  time  in  the  circuit  court 
When  the  cases  were  called  for  trial  the  dis- 
trict attorney,  with  the  consent  of  the  court 
tiected  to  try  the  appellant  upon  the  affidavit 
dated  April  10th,  and  proceeded  to  trial  there- 
on.  He  (^ered  evidence  for  the  state  show- 


ing sales  of  liquor  covering  a  pwiod  ot  two 
years  prlcn*  to  April  10,  1916.  As  soon  as 
this  evidence  was  offered  and  submitted  by 
the  state,  the  appellant,  by  his  attorney,  then 
and  there  moved  the  ooort  tat  leave  to  file  a 
plea  setting  up  the  contention  that  no  In- 
quiry could  be  made  concerning  any  sales  of 
liquor  by  the  a^ttllant  prior  to  April  2, 1916, 
for  the  reason  that  lite  aK>^ant  had  been 
tried  and  convicted  In  the  justice  of  the  peace 
court  on  the  affidavit  dated  April  8, 1916,  and 
that  at  this  Justice  trial  and  ctmvlctlon  the 
state  had  oflbred  evidence  showing  several 
sales  of  Oqucn-  during  the  two  years  Imroedt- 
ftt^  prior  to  April  2,  1916,  and  that  there- 
Core  under  the  statute  permitting  proof  of 
sales  for  two  years  inlor  to  the  date  of  the 
affidavit  no  Inquiry  could  again  be  made  as 
to  any  sales  during  that  particular  time 
under  the  affidavit  of  April  10th,  upon  whl<^ 
the  appellant  was  now  being  tried.  The  court 
overruled  the  motion,  and  denied  the  appel- 
lant the  right  to  file  such  a  plea.  The  appel- 
lant again  renewed  the  motion  at  the  close 
of  the  testimony  for  the  state,  which  was 
again  overruled  by  the  court.  When  all  of 
the  testimony  bad  been  submitted  to  the  jury 
the  appellant  was  convicted  of  selling  liquor 
within  the  two  years  back  of  April  10,  1916, 
the  date  of  the  affidavit  upon  which  he  was 
tried. 

[1]  The  ai^Ilant  makes  two  contentions 
here  for  a  reversal,  wblcb  desrare  considera- 
tion and  discussion:  First,  whether  or  not 
the  court  erred  In  permitting  the  testimony, 
under  the  April  10th  affidavit,  as  to  sales  of 
liquor  prior  to  April  2, 1916,  which  sales  bad 
already  been  testified  to  under  a  different 
affidavit  of  April  8th.  at  a  different  time, 
and  upon  which  a  conviction  had  been  had, 
but  appealed  from  to  the  circuit  court  Sec- 
ond, whether  or  not  the  mayor  and  ex  officio 
justice  of  the  peace  of  district  No.  5  of 
Holmes  county,  who  was  also  mayor  of 
Tchula,  hftd  JurisdlctlaD  to  try  this  case. 

As  to  the  first  proposltlou.  It  appears  to  us 
that  after  the  two  trials  and  convictions  in 
the  Justice  of  peace  court  upon  the  two  affi- 
davits, dated  April  8th  and  April  10th,  re- 
spectively, an  aivcal  to  the  circuit  court  was 
taken  In  both  cases,  and  when  the  two  cases 
were  pending  for  trial  in  the  cli-cuit  court, 
they  were  to  be  tried  de  novo,  In  the  same 
manner  as  if  they  had  never  been  tried  by  a 
court  before,  and  they  should  have  been  treat- 
ed, for  all  purposes,  as  if  the  two  cases  had 
been  first  filed  and  started  in  the  circuit 
court  It  is  true  that  there  had  been  a  con- 
viction upon  both  of  the  affidavits  In  the  Jus- 
tice court,  and  judgment  was  there  entered, 
but  when  the  appeal  was  prosecuted  by  the 
appellant  to  the  circuit  court,  the  conviction 
and  judgment  In  the  justice  of  the  peace 
court  was  then  and  there  "stayed"  and  va- 
cated, and  could  in  no  way  at  any  time 
affect  the  appellant,  unless  he,  by  his  own 
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negligence,  failed  to  proaecnte  Ills  apiteal  In 
the  circuit  court,  and  by  falling  to  prosecute 
file  ai^eal  It  would  be  dismissed  and  the  con- 
viction and  Judgment  of  the  Justice  of  the 
peace  court  wonld  be  reinstated  and  restored; 
but  this  conld  only  happen  through  the  neg- 
ligence of  the  appellant  at  bis  Instance  or 
by  his  own  conduct,  for  whldi  he  would  be 
responsible,  and  about  which  be  conld  have 
no  Just  complaint  Therefore,  when  the  two 
cases  pending  In  the  circuit  court  were  called 
for  trial*  if  the  appellant's  conteiMlonB  wm 
oonect  and  he  wwe  permitted  to  plead  that 
no  erldenoe  of  sales  prior  to  April  2,  1916^ 
conld  be  introduced  by  the  state  becanse  the 
testimony  as  to  the  sales  during  this  particu- 
lar time  bad  already  been  Introdneed  in  tb» 
JusUee  oonrt  on  0ie  trial  of  the  affldavlt 
dated  April  Kb,  and  upon  which  evidence 
there  was  a  conrlction — tf  this  were  a  good 
plea,  and  the  district  attorney  then  proceeded 
to  try  the  charge  under  the  affidavit  dated 
April  StJi,  and  offered  testimony  sbowiiME 
sales  from  April  8th,  back  two  years,  then 
the  appellant  may  have  made  the  same  comr 
plaint  and  objected  to  tl:^  testimony  under 
the  April  8th  affidavit,  becanse  when  he  was 
tried  In  the  Justice  court  under  the  affidavit 
dated  April  10th  the  evidence  of  the  sales 
fbr  two  yean  prior  to  April  10^  was  In- 
troduced and  upon  wbldi  there  was  a  codp 
vlctlon,  and  therefore  no  fnrthw  inqolry  un- 
der the  statute  could  be  made  as  to  tbosa 
sales  within  that  time  in  the  trial  of  the 
April  8th  affidavit  Zt  wUl  be  observed  that 
if  the  appellant  could  soccenfolly  Invoke 
sucb  a  rule  as  this,  then  the  state  would  be 
practically  abut  oft  from  toosecatlng  the  ap- 
pellant under  either  one  of  the  affidavits  In 
the  circuit  court  But  we  do  not  think  that 
any  such  contentUm  can  be  uidield  upon  any 
reasonable  or  legal  gnmnd. 

When  the  two  cases  were  called  In  the 
circuit  court  the  district  attorney  bad  the 
rU^t  to  elect  which  one  he  would. try  flrst; 
and,  bavii^c  elected  to  try  the  defendant  on 
the  affidavit  dated  April  10,  1916,  be  bad  a 
ri^t  to  proceed  under  that  affidavit  and  in- 
troduce testimony  of  any  or  all  sales  of  liquor 
by  the  appellant  for  two  years  immediately 
preceding  the  date  of  this  affidavit  After 
the  state  had  submitted  the  testimony  ot 
sales  covering  the  two  years  back  of  April 
10,  1916,  the  appellant  would  have  received 
his  "immunity  bath"  covering  a  space  of  two 
years  back  of  April  10,  191&  That  being 
true,  he  would  have  no  trouble  in  pleading 
this  "certificate  of  immunity"  for  these  two 
years  and  securing  his  discharge,  whoi  the 
affidavit  dated  April  8tb  was  called  for  trial 
For,  of  course,  under  the  Ajinrll  Sth  affidavit 
DO  testimony  conld  be  again  introduced  by 


the  state  showing  any  sales  by  this  aiH>eIlant 
for  a  period  of  two  years  prior  to  April  10. 
1916.  In  short,  a  conviction  or  acquittal  un- 
der the  April  10th  affidavit  here  could  un- 
doubtedly be  pleaded  in  bar  of  the  prosecu- 
tion under  the  affidavit  of  April  8tb  for  sales 
two  years  back  of  that  date,  ^erefore  we 
do  not  hesitate  to  say  that  the  action  of  the 
lower  court  in  permitting  the  district  attor- 
ney to  proceed  with  the  trial  of  the  affidavit 
dated  April  10th,  and  refusing  to  permit  the 
ai^»ellant  to  plead  a  former  inquiry  as  to 
sales  two  years  back,  and  a  ocmvictlon  in  a 
Justice  of  the  peace  oourt  from  which  be 
had  appealed,  was  eminently  correct  and 
proper. 

Our  statute  (section  87),  which  grants  ap- 
peals fmn  the  Justice  court  to  the  circuit 
court,  is  a  .remarfeaUe  statute.  Such  appeals 
are  not  reviewed  by  the  drcoit  conrt,  bat 
the  case  appealed  Is  tried  entirely  anew,  in 
the  same  manner  as 'If  the  circuit  court  had 
original  Jurisdiction  of  tiie  caoseu  The  Judg- 
ment whNi  appmled  from,  is  no  more  a  final 
Judgmmt  because  it  is  'Stayed,**  and,  in 
effect.  Is  vacated,  and  can  never  be  reinstated 
or  restored,  unless  ttie  appeal  Is  dismissed 
with  a  vnlt  of  inocedendo  bode  to  tibe  Justice 
court  But  when  Qie  sHieal  readies  the  cir- 
cuit court  in  regular  form,  and  is  there  pend- 
ing for  trial,  for  all  intents  and  purposes, 
there  is  no  flmner  Judgment  In  axlMence  In 
that  case,  and  the  case  is  there  to  be  tried 
anew  as  if  for  the  first  time.  Whenever  the 
aggrieved  party  vrtw  anneals  to  the  circuit 
court  fails  or  refuses  to  prosecute  bis  appeal, 
he  must  suffer  the  couBeaumcee  <tf  a  restored 
Judgment  In  the  Justice  court  wbidi  In  some 
instances  might  work  a  hardship,  but  tiis 
blame  for  such  would  be  upon  the  party 
causing  it 

[2]  As  to  the  second  question,  of  whether 
or  not  the  mayor  of  the  town  of  Tcbula,  vftio 
was  also  a  qualified  ex  officio  Justice  of  the 
peace,  had  Jurisdiction  to  try  the  appellant 
on  the  affidavit  we  think  It  Is  settled  in 
this  state  that  the  acts  of  a  de  taxto  officer 
cannot  be  questioned  by  a  penon  convicted 
of  crime ;  bub  if  the  officer  be  bedding  two 
inconsistent  offices  at  the  same  time,  or  be 
holding  one  office  wrongfully,  the  remedy  is 
to  proceed  by  quo  warranto  and  oust  him 
from  one  or  the  other,  or  both.  The  aro^- 
lant  has  no  right  to  complain  of  the  acts  of 
this  de  facto  officer.  Section  3473,  Code  1906; 
Pringle  v.  State,  108  Miss.  802.  67  South.  465; 
Altman  &  Co.  v.  Wall,  111  Miss.  198, 71  South. 
318;  Powers  v.  State,  88  Hiss.  702,  86 
South.  0. 

The  Judgmoit  of  Ute  lower  court  Is  af- 
firmed. 
Affirmed. 
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(US  MIn.  TIB) 
SHULEB  et  aL  T.  L.  OBUNEWAIiD  CO^ 
limited.    (No.  18014^ 

(Supreme  Oonit  of  Bfiosissippi,  DiTUtm  B. 

April  2,  1917.) 

LAnOLOBD  AND  TENANT  «=»271-^BIZnBl  FOB 

Bbnt  of  Pbopeety  or  Anotbek— Rbhbdt  of 

Code  1906.  {  2867,  proridins  that  pr(^^ 
□ot  belungiDK  to  the  tenant  beins  on  the  leased 
premiaee  shall  not  be  liable  to  be  distrained  for 
rwt,  and  aection  2868,  providing  tliat  a  percKHi 
other  than  the  tenant  daimlog  to  be  owner  of 
property  seized  few  rent  m&y  make  affidavit,  and 
the  property  aliall  be  disposed  of  as  in  case  of 
replevin,  not  expressly  umitiDg  the  owner  to 
sueb  remedy,  as  did  Ann,  Code  1892,  S3  2529, 
2SS0,  it  was  the  legislative  intentltm  that  the 
owner  might  pursue  such  rraiedy,  or  claim  the 
property  by  any  other  remedy  known  to  the  law, 
as  by  replevin  ajrainst  the  purchaser  at  sale  un- 
der the  attachment, 

[Ed.  Note.— For  other  caeea,  see  I^mdlord  and 
'IVnant,  Cent  Dig.  }  1127.] 

Atqueal  from  C^rcnlt  Goart,  Lettote  Oonnty; 
F.  EL  Everett,  Judge. 

B^levln  by  tlie  Ia  Onuiewald  Oonq>Biiy, 
Limited,  against  T.  S.  Sbuler  and  others. 
Judgment  for  plaintiff,  and  defiendanta  ap- 
peaL  Affirmed. 

Lmnax  ft  Oi^yson,  of  Oreenwood,  for  apptf- 
lanta.  Whlttlngtom  ft  GMwm,  of  Oreenwood, 
for  appellee. 

COOK,  P.  J.  Appellee  Inatttnted  aa  ae- 
tlon  of  repIerlQ  against  appellants  ft>r  a 
certain  piano  of  the  value  <^  $7D0.  The  case 
went  off  <m  an  agreed  statemwt  of  facts, 
and  tlie  trial  Judge  Instmcted  tlie  Jury  to 
find  for  plalntlfl,  appellee  here,  and  this  was 
dona  From  a  judgment  awarding  the  piano 
to  plaintiff,  the  defendants  have  prosecuted 
this  appeal. 

The  agreed  statement  of  facts  Is  aa  fol- 
Unra,  Tts.: 

"It  is  agreed  and  between  Ia  Gnmewald 
Company,  Limited,  by  its  attorneys  of  record, 
Whittington  &  Osbom,  and  the  defendant  T.  S. 
Shuler.  that  this  case  may  be  tried  by  the  conrt, 
a  jnry  being  waived,  and  judgment  rendered  in 
tbifl  cause  cat  tlie  tulowing  a^md  statement  of 
facts: 

"That  the  electric  piano  involved  in  this  re- 
plevin suit  was  delivered  by  the  plaintiff  to  one 
A.  G.  Ross,  of  Greenwood,  Miss.,  on  or  about  the 
15th  day  of  April,  1915,  uider  the  terms  of  a 
conditional  contract  of  sale  dated  April  15, 1915, 
the  original  of  which  is  hereto  attached  as  'Ex- 
hibit A:  to  this  agreement  and  made  a  part  here- 
of; that  the  said  A.  O.  Boss  did  not  pay  the 
plaintiff  any  part  ot  the  conaidoation  toention- 
ed  in  said  contract  of  sale,  and  is  now  indebted 
to  plaintiff  for  the  full  amonnt  of  the  parchase 
price  of  said  i^ano;  and  that  the  plaintiff  herein 
IB  the  owner  of  said  piano  and  entitled  to  the  pos- 
session of  same  unless  the  defendant  herein  has 
arauired  title  to  same  to  the  exclosion  of  pUdn- 
tiff  in  the  foUowinr  manner: 

"The  said  A.  O.  Ross  was  operating  a  moving 
picture  show  in  the  city  of  Oreenwood,  MisH.,  in 
a  boildtng  rented  by  the  said  Roes  from  T.  B. 

HeodersoD,  and  on  or  about  the    day  of 

June,  IfOlK  the  said  Boss  being  in  arrears  with 
the  rent  due  said  Henderscm  for  said  building,  an 
attadiment  for  rent  was  sued  out  by  the  said 


T.  B.  Henderson  against  said  Boss  for  said 
past-due  rent  in  accotdance  with  and  under  the 
provisionB  of  chapter  76  of  the  Code  of  1906,  and, 
among  otim  thutgs,  said  attachment  for  mt 
was  levied  on  the  said  electric  {rfano  which  was 
at  the  time  of  said  levy  located  in  said  building 
and  in  the  possession  of  said  Rose;  that  sub- 
sequently ssld  iMano  was  sold  by  the  proper  of* 
Acer  nnder  said  attachment  for  rent,  and  at  said 
sale,  which  was  regular  in  every  respect,  the  de- 
fendant herein  became  the  pun^aser  of  said  elec- 
tric piano  for  the  sum  of  $40,  which  sum  was  not 
in  excess  of  the  amount  due  by  said  Boss  to  said 
Henderson  for  rent  under  said  attadiment,  and 
said  piano  was  delivered  to  the  defendant  by  the 
officer  making  said  sale  and  has  been  in  the  pos- 
flessioQ  of  the  defendant  since  that  time  to  the 
bringing  of  this  suit.  The  value  of  said  piano  is 
that  allied  in  the  affidavit  in  replevin. 

"It  is  nirtber  agreed  tiiat  said  attachment  was 
properly  brought  by  the  said  Henderson  against 
the  said  Ross  for  rent  in  arrears  in  a  definite 
sum,  and  that  all  of  the  proceedings  in  connec- 
tion with  BSid  levy  and  sale  wse  regular  and  ac- 
cording to  taw. 

'fit  fii  further  ^reed  that  nether  said  T.  B. 
Henderson,  nor  said  T.  S.  Shuler,  nor  the  of- 
ficer levying  said  attachment  for  rent  and  mak- 
ing Bsid  sale  thereunder,  knew,  at  any  time,  un- 
til after  said  sale,  that  the  plaintiff  hermn  claims 
ed  title  or  ownership  to  said  piano.  And  it  is 
also  agreed  that  the  said  Xa  Gnmewald  Com- 
pany, plaintiff,  which  is  located  at  New  Orleans, 
u.,  had  no  notice  whatever  of  said  attachment 
and  sale  thereunder  until  some  time  after  said 
«de  and  after  said  piano  had  been  delivered  ta 
the  officer  making  said  sale  to  the  defendant,  and 
that  the  plaintiff  berdn  did  not  replevin  the 
piano  from  the  officer  levying  the  attaimmait  and 
making  said  sale,  nor  take  any  other  steps  to 
recover  the  said  piano  save  and  only  in  this  re- 
idevia  suit. 

*^e  only  questloB  to  be  dedded  by  the  court 
is  whether  the  plaintiff  herein,  L.  Gnmewald 
Company,  Limited,  or  the  d^endant  T.  S.  Shul- 
er, has  the  better  title  to  said  property,  and 
which  is  entitled  to  the  possession  of  same." 

The  determination  of  this  appeal  turns 
upon  a  proper  construction  of  sections  2867 
and  286S,  Code  1906,  which  sections  are  a 
rescript  of  sectlcms  2629  and  2530,  Code  of 
1892.  Prior  to  the  Code  of  1892,  persons 
claiming  title  to  prc^erty  distrained  for  rent 
were  confined  to  the  remedy  provided  by  the 
statute.  In  other  words,  the  only  remedy 
was  prescribed  by  the  statute,  and,  unless 
the  claimant  propounded  his  claim  in  the 
manner  prescribed  by  the  statute,  he  would 
lose  his  property — the  statutory  scheme  was 
exclusive.  Kendrick  v.  Watklns,  64  Miss. 
495 ;  Gibson  t.  Lock,  68  Miss.  298;  Paine  v. 
HaU,  64  Miss.  175.  1  South.  6a 

Appellants*  counsel  contend  that  the  statu- 
tory limitatl<Hi  only  amended  the  common 
law.  and  the  remedy  prescribed  by  the  stat- 
ute was  necessarily  exclusive,  because  under 
the  common  law  the  owner  of  property  dis- 
trained for  rent  had  no  remedy,  and,  leaving 
out  the  llmitatltms  of  the  statute,  the  statu- 
tory scheme  was  the  exclusive  remedy;  and 
therefore  the  limitation  in  the  statute  was 
surplusage.  With  this  postulate  appellants' 
counsel  insist  that  sections  2867  and  2868, 
Code  1906,  give  a  remedy  unknown  to  the 
common  law,  and,  this  being  the  only  remedy 
it  necessarily  follows  that  it  is  exclusive,  ana, 
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the  oTCner  of  the  propetty  distrained  bavlng 
failed  to  avail  Itself  of  this  remedy,  the  court 
erred  In  awarding  the  piano  to  It. 

We  here  viote  sections  2867  and  2868,  CSodu 
1906,  viz.: 

"Property  of  Strangert  Not  TAahle. — Property , 
except  agricultural  products  on  which  there  U 
a  lien  for  rent,  found  or  being  on  any  demised 
premises,  not  belonging  to  the  tenant  or  to  some 
person  bound  or  liable  for  the  rent  of  such  prem- 
ises, shall  not  be  liable  to  be  distrained  for  rent ; 
but  if  the  tenant  or  other  person  liable  for  the 
rent  have  a  limited  interest  in  the  property,  the 
same  may  be  distrained,  and  the  interest  therein 
of  the  tenant  or  person  liable  for  the  rent  may 
be  solrl, 

"2S(J8.  Replevin  of  Property  }>y  Btrangera.— 
When  any  person  other  than  the  tenant  shall 
daim  to  be  the  owner  of  any  property  distrain- 
ed or  seized  for  rrat  or  supplies,  or  either,  he 
may  make  affidavit  that  said  pnverty  is  bis,  end 
not  the  property  of  the  tenant,  and  not  held  to 
the  use  of  the  tenant  in  any  manner  whatever, 
and  is  not  linble  to  such  distress  or  seizure;  and 
if  he  deaare  immediate  possession  of  said  prop- 
erty, be  ahall  give  bond,  with  sufficient  sureties, 
in  ai9  manner  directed  for  the  tenant,  and  snch 
affidavit  and  bond  shall  be  delivered  to  the  offi- 
cer  who  made  the  distress,  who  shall  deliver  the 
property  to  the  claimant.  Such  claim  may  be  In- 
terposed without  giving  bond,  and  the  same  pro- 
ceedings shsU  be  had  thereon,  except  that  the 
property  claimed  shall  not  be  delivered  to  the 
claimant,  but  shall  be  disposed  of  as  in  the  case 
of  replevy  by  the  tenant  Uptm  such  claim  be- 
ing made,  the  landlord  may  release  the  property 
so  claimed  and  forthwith  distrain  or  seize  othw 
property  in  lieu  therec^" 

It  will  be  obaerved  tbftt  section  2867  ex- 
empts all  property  found  on  the  premises,  not 
belonging  to  the  tenant,  except  agricultural 
products,  from  distress.  In  this  case,  the 
propoty  levied  on  was  not  liable  for  rent; 
It  did  not  beloiv  to  the  tenant;  be  had  no 
limited  Interest  in  the  property.  The  agreed 
statement  of  &ct8  shows  that  the  owner  did 
not  know  that  the  piano  had  been  distrained 
and  sold  to  appelleem  but,  after  learning  the 
facts,  the  action  In  r^Ierln  was  promptly 
begun. 

30,  tbe  pnrcliasers  of  the  piano  were  aware 
that  t3ie  landlord  had  no  Um  on  the  piano 
for  rent,  and  there  is  no  evidence  that  any 
inquiry  was  made  as  to  ownersblp. 

It  is  significant  that  the  Legislature,  be- 
fon  1802,  in  precise  language,  ccmfined  the 
owner  of  property  to  the  reme^  ^scribed 
by  tbe  statute,  bnt  In  the  present  statute  tbe 
precise  and  definite  Umitathm  Is  omitted.  It 
is  tbe  buslneas  of  the  courts  to  discover  tbe 
legislative  Intent,  and,  having  found  It,  to 
enforce  It. 

The  statute  as  written  prior  to  tbe  Code 
of  16^  had  been  Interpreted  and  enforced  by 
tbe  courts.  The  owner  of  property  distrain- 
ed, not  b^onglng  to  tbe  toiant,  was  limited 
to  tbe  remedy  provided  by  the  statute,  for 
the  manifest  reason,  if  for  no  other,  that  the 
statute  was  so  written.  Ihls  precise  defini- 
tion of  the  owner's  rights  was  not  written 
into  tbe  present  statute,  and  we  are  of  tbe 
opinion  that  the  Legislature  intended  that 
the  owner  had  tbe  opUoa  to  pursue  the  stat- 


utory remedy,  or  to  claim  the  property  in 
any  other  way  known  to  the  law. 

We  do  not  believe  that  the  chapter  on 
landlord  and  tenant  was  designed  to  give 
the  landlord  preference  over  other  creditors, 
except  upon  agricultural  products  grown  on 
the  land.  As  to  all  other  property  nc^  be- 
longing to  the  tenant,  the  landlord's  rights 
must  yield  to  the  rights  of  the  true  owner 
In  the  same  way  and  to  the  same  extent  as 
other  creditors. 

In  fact,  this  court  has  already  Interpreted 
our  statutes  against  the  contention  of  aiK>el- 
lant  Tbe  point  made  here  seems  not  to  have 
been  made  in  the  case  referred  to,  but  the 
court  necessarily  announced  tb?  law  to  be  In 
favor  of  appellant  there,  and  the  appellant 
there  Is  the  appellee  her&  Brunswlck-Balke 
Co:  T.  Murphy  et  aL,  88  Miss.  261,  42  Soatb. 
288. 

Afflnned. 

■  (111  BUML  7TD 

TISBB  at  aL  r.  McOAIN  at  aL   pXo.  18H»7J 

(Suprane  Court  of  Misslsidppf,  lUvldon  BL 
April  2, 1917.) 

1.  PABHTZOir  «=>12(3)— BXEHPT  PbOPEBTT  OW 
J>ECSDBN1S-"USE  BY  WinOW." 

Exempt  property  of  decedent  descending  to 
the  widow  with  others  is  used  by  her,  within 
Code  1906,  f  1659,  providing  that  "as  long  as 
it  is  occupied  or  nsed^by"  her  it  ahall  not  be  sub- 
ject to  partition  during  her  widowhood,  unless 
she  consent,  so  long  as  its  income  is  used  for 
her  support,  whether  or  not  she  reside  on  it. 

[Ed.  Note.— For  other  cases,  see  Partitioa. 
Cent  Dig.  {  60. 

For  other  definitions,  see  Words  and  Phrases, 
E^t  and  Second  Series.  Use;  Used.] 

2.  pAaTmoN  «=9]2(8)— Exempt  PsoPBBnr  of 

DECEDENr— OONSENT  OT  WiDOW. 
Consent  of  the  widow  without  whicb  under 
Code  1006,  I  16&9,  exempt  property  descending 
to  tbe  widow,  with  others,  so  long  as  occupied 
or  used  by  ber,  cannot'be  partitioned,  being  with- 
out consideration,  may  be  withdrawn,  in  the  ab- 
sence of  intervoiing  estopDeL  any  time  before 
the  property  has  been  dlnded  nnaer  one  of  the 
two  methods  for  partitiui. 

[Ed.  Note.—For  other  cases,  see  Partitiaiit 
Cent  Dig.  8  Stt] 

8.  PABTmoN  «=>12(8)— ElxxicFT  Paopmrr  or 
Deceobht— "Use  bt  Widow." 
An  heir  of  deceaaed  having,  as  administra- 
tor, without  any  authority  as  such,  leased  ex- 

empt  property  descending  to  deceased's  widow 
with  others,  which  under  Code  1906,  i  1668,  bo 
long  as  occupied  or  used  by  her,  could  not  be 
partitioned  without  her  consent  the  lease  could 
only  be  treated  as  valid  on  the  theory  of  it  be- 
ing from  the  heirs  as  such,  so  that  the  tenant's 
possession  must  be  treated  as  the  widow's  as 
well  as  the  other  heirs'  possession ;  and  thus  the 
property  did  not  cease  to  be  used  by  the  widow, 
witnta  the  meaning  of  the  statute. 

[Ed.  Note.— Fot  'Other  cases,  see  PartitioB, 
Cent  IMg.  I  fSO.3 

Appeal  from  CSiancery  Court,  Snnfloww 
County:  E.  N.  Thomas,  Chancellor. 

Suit  by  Joe  T\aex  and  others  against  John 
E.  BlcCaln  and  others  tor  partition.  Parti- 
tion dented,  and  cmnplainants  appeaL  Af- 
firmed. 
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Chapman  &  Jcdmson,  of  Indlaiwla,  for  ap- 
pellants.  Thofli  S.  Owen,  of  CRsTeUnd.  for 

ETHIMDOE.  J.  O.  D.  McOaln  died  intes- 
tate In  Sunflower  coontr,  Miss.,  seised  and 
possessed  of  160  acres  of  land  which  was 
occupied  by  Mm  at  the  time  of  his  death  as 
a  homestead.  Shortly  after  hie  death  his 
widow  moved  off  the  premises  and  into  an- 
other county  where  her  father  lived,  and  J. 
E.  McCain,  one  of  the  defradants  who  had 
administered  on  the  .estate  of  0.  D.  McCain, 
undertook  to  lease  the  premises  In  question 
as  administrator  for  a  term  of  five  ^ears. 
Some  time  during  the  year  of  the  death  of 
the  deceased  the  widow  returned  to  the  prem- 
ises and  took  up  her  residence  thereon.  The 
complainants  filed  a  bill  in  chancery  court  for 
partition  In  August,  1913,  in  which  the  widow 
and  other  of  the  heirs  were  made  defendants, 
stating  that  the  widow  had  abandoned  the 
homestead  by  moving  away,  and  also  setting 
ap  that  she  had  agreed,  shortly  after  the 
time  of  the  death  of  her  husband,  to  a  parti- 
tion of  the  homestead.  The  widow  was  made 
defendant,  and  answered  with  the  other  de- 
fendants, claiming  that  she  was  entitled  to 
use  and  occupy  the  homestead  during  her 
widowhood,  and  that  she  was  unmarried  and 
did  not  have  any  other  property  or  home- 
stead. The  complainants  introduced  the  fa- 
ther of  Joe  Tiser  and  some  other  witnesses, 
who  testified  that  she,  at  the  time  of  the 
death. of  the  husband,  stated  that  she  could 
not  live  on  the  premises,  and  that  she  never 
expected  to  live  on  the  premises,  and  had 
expressed  a  willingness  to  have  the  property 
divided.  It  is  also  shown  In  proof  that  J.  E. 
McCain  was  an  adult  who  lived  off  of  the 
homestead,  and  that  Joe  McCain,  a  minor 
son,  was  at  the  time  in  college.  There  was 
no  written  agreement  with  reference  to  a 
partition  and  no  state  of  facts  showing  that 
there  was  any  conslderatioQ  for  any  agree- 
ment to  waive  the  widow's  right,  nor  any 
element  of  estoppel  by  which  any  party  had 
been  mislead  to  his  Injury  in  dealing  with 
the  property.  Section  1657,  Code  of  1906, 
provides  that  the  exempt  property  shall,  on 
the  death  of  the  husband  or  wife  owning  It, 
descend  to  the  survivor  of  them  and  the  chil- 
dren or  grandchildren  of  the  decedent  as 
tenants  in  conmifn,  the  children  and  grand- 
children to  take  the  place  of  their  deceased 
parent,  who  would,  if  living,  have  been  heir 
to  the  property,  and  provides  that  where  the 
surviving  husb&nd  or  wife  shall  own  a  place 
of  residence  equal  In  value  to  the  homestead 
of  the  deced«it  and  the  deceased  hnrtmnd  or 
wifft  have  not  surviving  diUdren  or  grand- 
(diildren  by  last  marriage,  bat  have  children 
or  grandchildren  of  a  former  marriage,  in 
Bwh  ease  the  homestead  shall  descend  to  the 
surviving  children  and  grandchildren  by  such 
former  marriage.  There  Is  no  pretense  here 
the  widow  had  another  homestead  or 
l^opeitT  eqn^l  In  nine  to  Qie  hmnestead  at 


the  deceased.  Section  1689  of  file  Code  reads 
as  follows: 

"Where  a  decedent  leaves  a  widow  to  whom, 
with  others,  bla  exempt  property,  real  and  per- 
sonal, descends,  the  same  shall  not  be  subject  to 

Eartition  or  sale  for  partition  durb«  her  widow- 
ood,  as  long  as  it  is  occapied  or  used  by  the 
widow,  unless  she  ctxisent. 

[1, 2]  This  section  hu  hmtofore  been  In- 
terpreted as  requiring  a  llbmU  construction 
In  favor  of  widow**  rli^ts.  See  Dlt^^-soa 
V.  LesUe,  94  Miss.  627,  47  South.  659,  and 
Moody  V.  Moody,  86  Hiss.  S23,  88  South.  322. 
Giving  the  statute  a  liberal  construction  for 
the  purpose  for  which  it  was  enacted,  we 
think  it  manifest  that  the  partition  suU  in 
this  case  cannot  be  maintained.  The  object 
of  the  statute  was  to  provide  a  home  and  a 
means  ot  suf^rt  for  the  widow  to  prevent 
her  becoming  a  public  charge  or  becoming 
a  wanderer  on  the  face  of  the  earth  without 
means  of  livelihood  or  place  of  abode,  ex* 
cept  such  as  might  be  offered  her  by  others. 
The  words  "or  used,"  following  the  words 
"so  long  as  it  Is  occuided,"  clearly  Intend 
that  it  Is  not  necessary  for  the  property  to 
be  physically  occupied,  but,  so  long  as  the 
Income  oi  the  property  is  used  for  the  sup- 
port of  the  widow,  whether  she  be  residing 
upon  the  property  or  not,  that  the  property 
cannot  be  partitioned  without  her  consent. 
There  are  two  methods  of  partition  In  this 
state,  one  by  written  agre^ent  where  the 
parties  are  all  adults,  and  the  other  by  pro- 
ceeding under  statute  In  the  chancery  court; 
and,  until  one  of  these  methods  has  been 
used  and  tbQ.  property  divided,  the  widow  Is 
not  bound  by  a  consent  not  obtained  for  a 
valuable  consideration,  but  at  any  time  may 
withdraw  her  consent,  provided  some  element 
of  estoppel  does  not  Intervene.  The  circum- 
stances under  which  the  alleged  ocmsent  was 
obtained  In  this  case  was  not  only  without 
valuable  comsideration,  but  was  obtained 
under  such  (drcumstances  as  It  would  be  im- 
possible to  hold  her  to  such  alleged  consent 
without  dc^g  vlf^ence  to  the  public  p<rilcy 
founded  on  the  statute.  The  record  shows 
that  the  parties  began  to  discuss  this  ques- 
tion with  the  widow  before  the  burial  of 
the  deceased  after  his  death  and  at  a  time 
when  she  was  overwh^med  with  grief  and 
had  not  had  time  or  (^portunity  of  c<Misld- 
erlng  the  questiaa  and  of  Investigating  her 
rights. 

[3]  In  addition  to  this  we  think  the  pos- 
session of  the  tenant  must  be  treated  as  her 
possession  as  well  as  the  poswession  of  the 
other  heirs.  At  the  time  the  administrate 
undertot^  to  lease  the  place  as  administra- 
tor, he  was  an  heir,  but  had  absolutely  no 
authority  as  administrator  to  make  a  lease, 
and  the  lease  made  as  administrator,  being 
void  for  this  reason,  can  only  be  treated  as 
a  valid  lease  from  the  heirs  as  m<SL  Certain- 
ly a  tuiant  in  possession  by  an  arrangement 
with  <Hie  of  the  heLcB  would  be  treated  as 
holding  powoonion  ftw  all  of  the  belrs,  so  the 
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property  did  not,  at  any  time,  cease  to  be 
used  by  the  widow  within  the  meaning  o£  the 
statute.   The  dmnoMor  evldaitly  had  this 
view,  and  the  Jndgmeiit  1>  affirmed. 
Affirmed, 


(113  Hiss.  77«;  113  Hlas.  TSti) 

STATE]  ex  reL  HOWm,  Dist  Atty.,  T. 
BRANTLEY,  State  Oams  and 
Elsh  Oom'r. 

Bz  parte  ROBINSON. 

(Nob.  19401,  19464.) 

(Sapreme  Ooart  of  Missisaippi.    Feb.  6,  1917. 
On  Sngxestton  of  Brror.  April  2,  1M7.) 

On  Suggestion  of  Ikror. 

1.  CONBTITUTIONAL  La.W  *=>9(3)— COHSnTU- 
TIONAL  AMBNDifENT  — "Electors  Votiho." 

Under  Const.  1890.  S  273,  providing  tliat, 
if  it  shall  appear  that  a  majority  of  the  qualified 
electors  voting  BbBll  have  voted  for  the  propoaed 
change,  alteration,  or  amendment,  that  it  ^all 
be  inserted  by  the  next  succeeding  Legislature 
as  a  part  of  this  Constitution,  and  not  other- 
wise, amended  returns  of  an  election  upon  a 
constitutional  amendment,  showing  tlw  number 
of  electors  appearing  at  the  poUs  and  voting, 
legally  or  ouierwise,  whidi  may  or  may  not 
have  been,  counted  in  ascertaining  the  result  of 
the  election  are  of  no  value,  since  they  do  not 
show  the  number  of  qualified  electors  voting, 
for  the  reason  that,  though  a  qualified  voter 
succeeds  in  getting  his  name  on  the  poll  list 
and  a  ballot  ut  the  box,  he  is  not  a  voter  voting 
unless  his  ballot  is  such  as  is  prescribed  by 
law  and  conforms  to  the  genetal  law  regulating 
dectitms. 

[Kd.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Cent  Dig.  f|  B,  7J 

2.  Constitutional  Law  «=39(3)— OoirsriTa- 
TioNAL  Amendments  —  Majoettt  Vow  — 
How  Determined— FBEStTUFTions. 

In  the  absence  of  correct  certification  of  the 
number  of  electors  voting  upon  a  constitutional 
amendment  submitted  at  a  general  election,  the 
court  must  preeome  that  the  highest  number  of 
votes  cast  for  candidates  for  any  one  office  rep- 
resented the  number  of  electtmi  voting,  so  that 
a  vote  for  Uie  amendment  to  the  Constitution 
(Laws  1916,  c.  169)  providing  for  the  initiative 
and  referendum  was  adopted  where  the  vote 
therefor  was  19,118  and  the  highest  vote  cast 
for  any  office  was  37,683. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SS  5,  7.] 

3.  CouBTS  «=>90(3)— Stare  Decisis. 

It  is  the  court's  duty  to  adhere  to  a  mllng 
in  a  former  case  on  a  constitutional  question, 
especially  where  the  Constitution  was  therein 
liberally  construed,  since  an  interpretation  once 
pot  upon  a  Constitution  should  be  thereafter 
adhered  to,  unless  manifestl;^  wrong  and  mis- 
chievous in  effect,  and  Consututitms  should  re- 
ceive a  liberal  interpretati<m. 

[Ed.  Note.—For  other  cases,  see  ConrtaL  Cent. 
Dig.  H  813,  817.1 

4.  CONBTITUTIOMAL  LAW  <*=99(1) — CONSTITU- 
TIONAL AioniDiaKT— Separate  Objects. 

lie  mere  tact  that  separate  powers  of  ini- 
tiative and  referendum  might  have  been  submits 
ted  upon  separate  ballots  is  not  determinative 
of  the  question  whether  submiBsion  of  both 
projects  on  one  ballot  violated  Const  1890; 
{  ^3,  as  to  plurality  of  objects. 

[Bd.  Note.— For  other  eases,  see  OonstitutiDn- 
alXaw,  Oent  Dig.  H  S,  7.] 


5.  CoNBTmmoHAi,  Law  «=s9(1)— Constitu- 
tional Amendment— Separate  Objects. 

Submission  on  one  ballot  of  Ihe  three  pow- 
ers of  initiative  and  referendum  as  applied  to 
statutes,  and  initiative  as  applied  to  constitu- 
tional amendments,  being  for  the  one  general 
purpose  of  providing  more  direct  control  of  leg- 
islation, does  not  violate  Const  1890,  {  273, 
providing  that  if  more  than  one  amendment 
shall  be  submitted  at  one  time,  they  shall  be 
submitted  in  such  manner  and  form  that  the 
people  may  vote  for  or  against  eadi  amendment 
aeparatdy. 

[Ed.  Note.— For  other  easeif  see  Oonatitation- 
al  Law,  Cent  Dig.  K  6.  7.] 

6.  Constitutional  Law'  4=s»%.  New,  voL  4 
Key-No.  Series— Statutes  9s»2— CoNfftBUC- 
TioN— "Laws." 

A  statute  and  a  Constitution,  though  of  un- 
equal dignity,  are  both  "laws,"  and  each  rests 
upon  the  will  of  the  people. 

[Ed.  Note.— For  other  d^nitlons,  see  Words 
and  Phrases,  First  and  Second  Series,  Law.] 

7.  Statutes  «=>85H  —  CoNSTrrunOKAL 
Amendments— Powers  op  People. 

Since  by  the  Bill  of  Bights  all  political  pow- 
er is  vested  in  and  derived  from  the  people, 
and  by  Const  1890,  {  33,  as  amended,  a  part 
of  the  legislative  power  is  conferred  up<m  the 
Lei^slatQre,  the  remainder  being  reserved  to  the 
people,  and  by  Const  1890,  {  273,  the  LegisU- 
ture  has  a  limited  power  to  amend  the  Conatito- 
tion  (Laws  1916,  c.  109)  as  to  iuUiatim  and 
referendum  gives  no  new  power  to  the  people 
and  ia  valid. 

BytUB  and  HoMen,  JX>  .ffisMntlsf. 

.  In  Banc.  Appeal,  from  Ctrcntt  Ooart. 
Hinds  County ;  W.  H,  Potter,  Judge. 

Two  cases;  one,  quo  warranto,  by  Uw 
State,  on  the  relation  of  J.  H.  Howte.  Dis- 
trict Attorney,  against  Z.  A.  Brantl^,  tSame 
and  Fish  Coramiasloper  of  the  State,  and  the 
other  arising  from  habeas  corpus  by  Sim 
Robinson,  after  conviction  of  banting  with- 
out a  license.  In  the  first  case  the  writ 
prayed  for  was  issued,  but  Judgment  was  en- 
tered in  favor  of  Brantley,  and  the  relator 
appeals,  and  In  the  second  case  the  petition 
for  writ  of  habeas  corpus  was  denied,  and 
the  relator  appeals.  In  the  first  case.  Judg- 
ment set  aside  and  vacated,  and  Judgment 
entered,  ousting  the  defendant  In  the  sec- 
ond case.  Judgment  set  aside,  and  Judgment 
for  relator  entered,  discharging  him  from 
custody.  On  motion  for  correction  of  Judg- 
ment and  on  suggestion  of  error.  Motion  to 
correct  Judgment  and  suggestlixi  of  error 
overruled. 

In  Case  No.  19461: 

Lamar  F.  Easterllng,  Asst.  Atty.  Gen.,  and 
Robert  S.  Pblfer.  Jr.,  of  Jackson,  for  appel- 
lant J.  B.  Harris,  ot  Jackson,  for  app^Iee. 

In  Case  Na  19464: 

J.  M.  Tardaman,  of  Jaduwn,  and  Robert 
S.  Phlfer,  Jr.,  of  Jackson,  tor  relator.  Rosa 

A.  Colling,  Atty:  Goi.,  <vposed. 

PER  CURIAM.  These  cases  were  argued 
and  submitted  together,  and  present  the 
same  legal  questions.  The  first  cause.  No. 
IMAI,  ia  an  appeal  from  a  Judgment  in  quo 
warranto  on  the  information  ot  the  district 
attorney  against  appeUM,  Z.  A.  Brantley, 
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game  and  flah  commissioner  of  the  state. 
The  petition  for  the  writ  averred  that  appel- 
lee was  ODlawfuUy  holding  and  exercising 
the  functions  of  a  public  office,  was  claiming 
the  right  to  an  office  in  the  state  capltol, 
and  was  demanding  tfunters'  licenses  and 
threatening  to  Impose  fines  upon  persons  vio- 
lating chapter  99,  Ziaws  1016,  luiown  as  the 
"Game  and  Fish  Law." 

In  the  second  cause,  No.  19164,  Stm  Robin- 
son was  convicted  before  the  police  Justice  of 
the  city  of  Jacbson  for  hunting  wlthont  the 
llceiase  required  by  said  game  and  fish  law. 
After  conviction,  he  sned  ont  a  writ  of  habe- 
as corpus  before  the  drcnit  court  of  the  first 
district  of  Hinds  comity.  The  writ  was  de- 
nied, and  Boblnson  appeals  from  the  Judg- 
ment, so  denying  relief  by  habeas  corpus. 

The  real  Issue  presented  by  the  appeal  in 
the  first  case,  the  one  vital  question  for  de- 
cision, la  whether  Mr.  Brantley  legally  holds 
and  oceuplea  the  public  office  of  state  game 
and  fish  commissioner.  Tb»  controlling  ques- 
tion  In  the  habeas  corpus  case  Is  whether 
appellant  R-iblnson  was  convicted  of  crime 
without  authority  of  law.  The  determination 
of  the  main  questicHi  In  each  case  must  be 
controlled  by  the  further  question  whether 
the  new  game  and  fish  statute  above  mention- 
ed Is  constitutional,  and  therefore  Is  a  valid, 
subsisting  law,  and  whether  the  law.  If  con- 
stitutional, Ifl  now  in  force  and  eCfect.  If 
there  is  no  such  law  now  In  force  and  effect, 
then  it  follows  that  there  Is  no  public  office 
of  state  game  and  flab  commissioner,  and, 
furthermore,  no  one  could  be  convicted  for 
violating  any  of  the  provisions  of  such  law. 

The  argument  of  these  cases  Is  directed  to 
two  general  l^al  propositions.  Tti6  first 
general  proposition  turns  upon  the  question. 
Is  diapter  99,  Laws  1910,  as  drafted  and  pre- 
pared by  the  Legislature,  unconstitutional 
and  vcdd  on  its  face?  The  second  general 
contention  is  that  the  statute  in  question,  if 
a  valid  law,  has  been  repealed  or  nullified  by 
a  vote  of  the  people,  acting  under  the  so- 
called  initiative  and  referendum  amendment 
to  the  Constitution.  The  discussion  of  each 
of  these  two  general  propositions  has  neces- 
sarily directed  the  attention  of  counsel  and 
court  to  many  spedflc  points  of  attack  on  the 
law  in  question. 

There  are  several  reasons  advanced  why 
chapter  90,  Laws  of  1016,  contravenes  our 
state  Constitution,  and,  accordingly,  why 
the  said  law  should  be  regarded  as  unconsti- 
tutional and  void  on  Its  fiace.  It  Is  suggested 
that  the  statute  violates  sections  and  175 
ot  the  state  Oonatltntttm.  These  sections  of 
our  Constitution  provide  that  no  person  shall 
be  elected  or  anxilnted  to  office  In  ttils  state 
fbr  Ufb  or  dutiiv  good  behavior,  bnt  the 
tbaa  at  all  offloea  tfiall  be  for  some  Q>ecifled 
period,  and  that  oOcetB  sbaU  be  Uable  to  in- 
dictment for  wUIfol  nestect  of  duty  or  mis- 
4an8anor  in  office,  and  upon  conviction  shall 
te  lanovad  from  offlcew  It  la  contended  that 


I  tne  county  wardms'  and  d^ntles  provided 
for  by  the  game  and  fish  law  are  public  offi- 
cers, and  that  section  14  of  the  act  authorizes 
their  appointment  and  removal  by  the  state 
game  and  flah  commissioner,  and  that  the  au- 
thority to  remove  may  be  exercised  by  the 
state  game  and  fish  commissioner  at  any 
time,  contrary  to  the  provisions  of  the  Con- 
stitution. It  is  further  contended  that  the 
statute  violates  section  261  of  the  Constitu- 
tion, which  reads  as  follows: 

"The  expenses  of  criminal  proeecatloDS.  ex- 
cept those  before  Justices  of  the  peace,  shajl  be 
borne  by  the  county  in  which  such  prosecutions 
shall  be  befcun;  and  all  net  fines  ana  forfeitures 
shall  be  paid  uto  the  treasury  of  such  county. 
Defendants,  in  cases  at  conviction,  may  be  taxed 
witb  the  costs." 

Beference  to  secUm  17  of  the  act  will  show 
that  each  county  warden  is  to  receive  one- 
half  of  all  fines,  forfeitures,  and  penalties  col- 
lected In  the  county  In  which  he  holds  office. 
toi  violations  of  the  game  law,  and  the  re- 
maining one-half  is  to  be  forwarded  on  the 
first  day  of  eadi  month  to  the  state  treasurer 
to  be  credited  to  the  game  and  fish  protec- 
tion fund  provided  for  by  the  statute.  It  Is 
contended  that  the  sdieme  provided  by  this 
new  game  and  fish  law,  wherry  the  net  fines 
and  forfeitorea  are  to  be  sent  to  the  state 
capltol  and  paid  into  the  state  treasury  to 
the  credit  of  the  game  and  fish  protection 
fond,  manifestly  violates  the  plain  provisions 
of  secUcHi  261  of  the  Constitution. 

Section  18  of  the  statute  provides  for  a 
county  license  of  $2  for  each  resident  hunter, 
a  state  license  of  $6  for  each  resident  hunter, 
and  a  license  of  $16  for  each  nonresident 
hunter.  By  section  20  of  the  act  nonresidents 
are  prohibited  from  trapping  In  the  state  of 
Ulssisslppt  It  is  contended  that  sectlcoi  23 
permits  resident  owners  to  hunt  <m  their 
own  premises,  without  license,  and  denies  to 
nohresldent  hunters  the  right  to  hunt  ui>on 
their  own  land  without  first  paying  for  and 
obtaining  a  license.  From  these  provisions  It 
Is  suggested  that  the  law  unlawfully  discrim- 
inates against  nonresidents,  In  that  It  denies 
them  the  right  to  trap  upon  their  own  planta- 
tions or  lands,  and  denies  them  the  privilege 
of  hunung  upon  their  own  lands  wlthont 
first  obtaining  a  license ;  that  every  oas  has 
a  qualified  interest  In  the  game  found  upon 
his  own  lands,  and  has  a  natural  right  to 
hunt,  trap,  and  fish  th«eon,  and  that  this 
right  Inheres  In  him  reason  of  hla  owner* 
ship  of  the  soil. 

It  Is  further  cont^ded  that,  under  section 
18  of  the  game  law,  all  minor  members  of 
f  Etmilies  may  hunt  under  the  one  license  Is- 
sued to  the  head  of  the  family,  and  that, 
accordingly  this  unlawfully  idlscrlmlnates 
against  certain  other  huntws.  It  Is  suggested 
that  a  large  portion  of  the  hunting  and  flsh- 
Ii^  is  done  by  young  men  or  boys  under  the 
age  ot  21  years,  who,  under  the  provisions 
of  this  act,  would  not  be  required  to  pay  a 
license  if  they  are  living  under  the  parental 
roof;  that  the  aaoont  ei.  guam  wbieSi  vwarr 
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Hunter  Is  antlunlEed  to  take  la  limited;  tbat 
under  this  plan  a  father  with  many  sons 
could  take  a  much  larger  porticm  of  game  and 
liah  than  many  other  heads  of  funiUes ;  that 
the  orphan  boy  In  many  instances  could  not 
avail  himself  of  the  pnMslon  ot  hunting  un- 
der a  license  issued  to  tin  head  of  a  family, 
tmt,  on  the  contrary,  would  he  required  to 
pay  the  Ucenseu  From  all  this  it  la  contended 
that,  altbone^  the  fish  and  game  equitably 
belongs  to  all  the  people  at  the  state»  under 
the  requirements  of  tills  new  statute  there  Is 
unlawful  discrimination  against  certain  class- 
es of  citizens  o£  ma  own  commonwealth. 

The  further  qneation  presenta  itself,  that  Is, 
If  the  statnte  under  atta^  attempts  unlaw- 
fully to  divert  the  fines  and  forfeitures  from 
the  various  counties  and  deposit  them  In 
the  state  treasury  to  On  credit  of  tiie  game 
protection  fund,  contrary  to  the  state  Consti- 
tution, and  if  the  licenses  provided  tor  work 
an  unlawful  discrimination  against  certain 
dasses  of  citlEeiw,  that  then  no  adequate 
revenue  la  provided  for  maintaining  the  nt- 
floe  of  state  game  and  fish  commissioner, 
for  paying  the  eitra  expenses  at  oounty 
wardens,  and  for  enfbrdng  the  inovislons  of 
the  statnte;  and,  if  this  be  the  true  situa- 
tion, then  the  act  does  not  provide  a  workable 
plan  and  harmoidons  scheme  for  protecting 
the  game  and  flah  of  Mississippi,  and  that  ac- 
cordingly, the  vrhole  act  diould  be  declared 
unconstitutional  and  void.  It  la  suggested 
that  the  Legialatnre  would  not  have  oiacted  j 
tills  law  without  tiie  meana  for  paying  the 
officers  diarged  with  the  duty  of  enforcing 
it;  that  the  L^islatnre  would  not  have  en- 
acted It  with  the  other  obJectlonaUe  features 
Indicateu;  that  the  law  la  so  deficient  in 
many  Important  particulars  that  the  whole 
act  ahould  be  struts  down  as  Inwerative  and 
void. 

Many  reaacms  are  also  assigned  why  chap- 
ter 99.  lAWs  of  1910,  has  not  been  nulllfled 
by  a  TetermSma  vote  of  the  people.  On  this ' 
brandi  of  the  discussion,  several  reasons 
are  assigned  why  the  referendum  amendment 
to  the  CmisUtution  has  not  been  legally  adopt- 
ed and  inserted  as  a  part  of  our  organic  law. 
Briefly  stated,  the  contentlims  are  that  the 
initiative  and  referendum  amendment  to  the 
Constitution  is  void  on  its  ftice,  Imcause  the 
ammdment,  purporting  to  be  only  one  amend- 
mmtf  in  fact  embraces  two  seimn^  and  dl» 
tlnct  powera  and  amendments  to  the  state 
Constitution,  to  wit  the  power  of  the  people 
tiiemselves  to  make  or  nullify  a  statutory 
law ;  and,  second,  the  power  of  tiie  peoi^e  to 
initiate  a  constitutional  amendment.  It  is 
furthermore  claimed  that  this  amendment  did 
not  receive  a  majority  of  the  qualified  dec- 
tors  voting  at  the  general  election  at  which 
the  people  undertook  to  adopt  or  approve 
the  Initiative  amendmoit,  contrary  to  the 
provWons  of  section  278  of  our  state  ConsU- 
totlon,  requiring  every  amendment  to  our 
organic  law  to  receive  "a  majority  <^  the 
qoaUlled  electora  voting"  at  the  election. 


The  members  of  this  court  have  given  to 
the  many  delicate  and  constitutional  questions 
presented  by  these  records  the  most  careful 
thought  and  oimslderattmi.  After  matnre  d^ 
libnation,  a  majority  of  the  court  are  can> 
vlnced  beyond  doubtVtat  tiie  Judgment  of  the 
learned  circuit  court  la  erroneous,  and  abonid 
be  reversed.  The  several  members  of  the 
court  are  not  agreed,  however,  opm  any  one 
reason  timt  should  be  assigned  why  tbe  Jod^ 
ment  of  the  lower  court  should  be  reversed. 
Borne  ct  the  Justioss  are  of  the  opinion  that 
tile  game  and  flSh  statute  Is  unconstitutloDal 
on  its  face,  and  therefore  InopenUlve  and 
void ;  and  they  reach  this  condoslon  regard- 
less of  the  Initiative  and  i^erendnm  amend- 
ment to  the  Constitution  and  the  vote  of  tbe 
people  therexmder.  Other  members  of  the 
court  are  ot  the  opinion  that  the  statnte  in 
question  has  heea  legally  voted  out  by  tbe 
pec^e.  and  therefore  Is  no  longo-  In  force 
and  effect.  Inasmuch  as  a  majority  of  the 
court  are  not  agreed  upon  any  one  of  the 
many  constitutional  points  argued  ami  con- 
sidered, and  thereftwe  no  legal  prlnc^jile  can 
be  oonduaivdy  settied  at  this  tfane^  we  shall 
forego  or  vraivs  ai^  elabwate  discnaslon  of 
the  merits  or  demerits  of  any  one  of  tbe 
many  contentions  made  or  oonstitntiMial  qoee- 
tions  argued.  As  stated  by  the  Wisconsin 
court,  through  Marshall,  3.: 

"A  situation  bo  extraordinary  rarely  oceais  is 
Judicial  work.  That  it  ahould  move  judicial 
minds  to  exhaust  all  reasonable  efforts  for  har- 
mony, as  it  has  lo  tills  case.  1b  most  natural." 
Win  of  McNauKhton:  Frane  t.  Plumb.  138 
Wis.  179. 118  N.  W.  997, 120  N.  W.  288. 

The  majori^  of  tin  court  are  agreed 
that  chapter  |B9,  Lawa  ot  iffld,  should  not 
now  be  regarded  In  force  and  effect  In  Mis- 
sissippi; and  trom  this  It  necessarily  fol- 
lovn  that  there  Is  no  sudi  public  office  now 
as  that  of  state  game  and  fish  commlssioD- 
er.  It  Is  the  Judgment  <tf  tiie  court,  there- 
for^ that  the  writ  ot  quo  warranto  was  pn^ 
erly  Issued;  that  the  demurrer  filed  by  the 
district  attorney  to  the  special  plea  In  bar  <tf 
the  de^dant  was  Impn^ier^  sustained; 
that  the  Judgment  entered  In  favor  ot  Mr. 
Brantiey  waa  erroneous,  and  that  this  Judg- 
ment should  be  set  aside  and  vacated  and  a 
Judgment  ratered  here,  dedaring  that  no 
such  office  as  state  game  and  fish  conunls- 
8l<mer  now  fxlats,  and  that  appellee  should 
be  ousted  of  and  restrained  frmn  exerddn? 
the  functions  of  any  such  office.  We  are  also 
of  tbe  opinion  tbat  tbe  Judgment  of  the  learn- 
ed circuit  court,  deoytug  the  petition  of  ha- 
beas corpua  to  Sim  Boblnsm,  should  be  set 
aside,  and,  there  being  no  dispute  as  to  the 
facts,  that  Judgment  should  be  entered  here 
In  favor  of  Sim  IlobiDson,  relleTlng  him  from 
the  conviction  mentioned,  and  discharging 
him  from  custody.  So  ordered.  ^ 

8YKES,  J.,  dissents. 

On  Suggestion  of  Error. 
SMITH,  G.  J.  ^pellee  was  duly  appoint- 
ed, and  qualified,  as  fish  asu}  game  wardow 
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under  daaj/toer  96,  Laws  1916,  and  altered 
upon  the  dladia^  at  bis  duties  as  such. 
Afterwards  tbe  statoto  waa  referred  to  the 
people  for  ratification  or  rejection,  under  tlie 
provisions  of  tbe  initiative  and  referendum 
amendment  to  tbe  CmutitutUm  (chapter  109, 
lAwa  Vdieit  and  there  ynn  a  niaj(alty  vote 
asalnst  it  Some  time  thereafter  this  pro- 
ceeding was  instituted  In  the  court  below  to 
teat  the  right  of  app^ee  to  continue  to  bold 
and  difichaige  the  duties  of  the  office,  and 
tblB  appeal  Is  fnun  a  Jndsmoit  in  his  &Tor. 

On  a  foimer  day  of  this  term,  the  Judg- 
ment of  the  court  below  was  reversed,  and 
Jndgnient  final  was  entered  here  In  favor  of 
appellant.   A  niaJCNcity  of  us  cmcnrred  In 
the  result  xetuSneA,  but  were  divided  upon  the 
▼arious  questions  presented  fw  determlna^ 
tlon.   Die  cause  now  comes  on  asaln  to  be 
heard  upon  the  motion  of  awellee  to-conect 
this  judgmmt,  on  the  ground  that  no  voea- 
tlon  presented  to  us  by  the  record  has  been 
decided  against  him  by  a  majority  of  the 
Judges,  from  which  It  necessarily  follows 
that  the  Judgment  dC  the  court  below  should 
be  afltrmed,  and  also  upon  a  suggestion  of 
error,  pointed  at  the  conclusion  arrived  at  by 
some  of  the  Judges,  that  the  flSh  and  game 
law  Is  void,  for  the  reason  that  it  violates 
several  sections  of  the  Constitution.  Uptw 
consideration  of  the  motion  and  suggestion 
of  error,  a  majority  of  us  have  arrived  at  a 
omcluBtoa  that  will  enable  us  to  dispose  of 
the  case  without  reference  to  either  question 
at  practloe  presented  by-  the  motion,  or  the 
otmstitutlonaUty  of  the  statute  i^reseoited  by 
the  suggestion  of  otot. 

Appellee's  main  contenthm  on  the  merits  Is 
that  the  refwendum  electtoi  was  a  nullity, 
for  the  reason  Uiat  the  initiaUre  and  refer- 
endam  amendmrat  Is  invalid  on  two  grounds, 
the  first  of  which  Is  that  it  failed  to  receive 
a  majority  of  the  votes  cast  at  the  electiou 
at  which  It  was  submitted  to  the  people  for 
ratification  or  rejection.  The  provision  of 
section  273  of  the  Constitution,  with  refer- 
oice  to  the  votes  necessary  for  the  adoption 
of  a  constitutional  amradment,  is  as  follows: 
"If  it  ahaU  appear  that  a  majority  of  the 
qualified  electors  voting  shall  have  voted  for  the 
proposed  cbaose,  alteratioQ,  or  amendment,  then 
it  shall  be  inserted  by  the  next  succeediog  I^eg- 
islature  as  a  part  of  this  ConstituticHi,  and  not 
otherwise." 

The  evidence  upon  which  this  claim  of  ap- 
pellee Is  based,  as  It  appears  from  his  plea, 
admitted  to  be  true  by  the  demurrer,  and 
from  the  agreement  of  counsel,  is  that  the 
original  election  returns  transmitted  to  the 
secretary  of  state  by  the  election  commission- 
ers of  the  various  counties  disclose  that  19,- 
118  votes  were  cast  In  favor  of  the  amend- 
ment, 8.718  against  It,  and  that  the  highest 
vote  cast  for  any  officer  voted  for  at  the 
election  was  37,583,  but  do  not  disclose  the 
total  number  of  votes  cast  at  the  election, 
unless  all  of  the  voters  voted  for  the  officer 
receiving  the  highest  number  of  votes.  After 
tbe  rec^t  of  these  returns,  the  secretary  of 


state  wrote  a  drcular  letter  to  the  election 
commlssionerg  of  each  count?,  requesting 
them  to  reconvene  and  ascertain  and  ootlfy 
to  him  the  total  number  of  votes  cast  In  each 
county,  with  which  requeat  the  election  cwn- 
missloners  of  all  but  six  counties  complied 
by  omrtifying  to  the  aecretsry  of  state,  not 
the  number  of  votes  coimtod  by  th^  In  as- 
certaining the  result  id  the  election,  but  the 
number  of  qualified  electcns  who  deposited 
ballots  In  the  ballot  boxes  as  appeared  from 
tbe  list  therettf  made  by  the  clwk  of  the 
election  as  each  ballot  was  deposited.  The 
number  of  sudi  qualified  Actors  was  40,070. 
If  the  amended  returns  are  to  govern,  the 
amendment  was  rejected;  and  if  they  are 
not,  it  was  ratifled. 

[1, 2]  Leaving  out  of  vtow  appdlant^a  con- 
tention that  these  election  commissioners 
were  without  anthorlty  under  the  statute  to 
reconvoie  and  am^  the  dectiim  returns 
transmitted  by  tiuHu  to  the  secretary  of 
state,  and*  were  also  without  authority  at  any 
time  to  declare  and  certify  to  tbe  secretary 
of  state  the  total  number  of  votes  cast  at  the 
election,  and  assuming,  for  tbe  sake  of  the 
argument,  that  the  amended  returns  trans- 
mitted to  tbe  secretary  of  state  are  official 
recorda  at  his  office,  so  ttiat  we  may  take  Ju- 
dicial notice  thereof— for  U  Is  only  evidence 
of  which  we  can  take  Judicial  notice  that 
can  be  considered  In  determining  questions 
of  this  ctaaracteE^-the  amended  returns  are 
of  no  value  here;  for  they  show,  not  the 
number  of  "qualified  electors  voting,"  but 
simply  the  number  thereof  who  appeared  at 
tbe  polls  and  deposited  ballots,  1^1  or  oth- 
erwise, in  the  ballot  boxes,  which  ballots 
may  or  may  not  have  been  counted  by  the 
managers  or  commissioners  In  ascertaining 
the  result  of  the  Section.  "Thou^  a  quali- 
fied voter  succeeds  in  getting  his  name  on 
the  poll  list  and  a  ballot  in  the  box,  he  Is 
not  a  voter  voting  unless  his  ballot  is  such 
as  is  prescribed  by  law  and  conforms  to  the 
general  law  regulating  elections.''  0  R.  C.  L. 
1122 ;  State  v.  Caark,  69  Neb.  709.  82  N.  W. 
8;  State  v.  Clausen,  72  Wash.  409,  130  Pac. 
479.  4S  L.  B.  A.  (N.  S.)  714.  As  Shown  hi 
the  note  to  State  v.  Clausen,  supra,  all  of 
the  authorities  hold  that  some  rejected  bal- 
lots should  be  excluded  in  ascertaining  the 
result  of  this  kind  of  an  election;  the  only 
conflict  among  them  being  as  to  tbe  charac- 
ter of  rejected  ballots  which  should  be  ex- 
cluded. That  ballots  are  frequently  rejected 
by  tbe  managers  and  commissioners  of  elec- 
tions, so  that  they  never  become  in  fact 
votes,  Is  a  matter  of  common  knowledge. 
The  discrepancy,  therefore,  for  aught  that 
appears  to  tbe  contrary,  between  the  number 
of  ballots  deposited  In  the  ballot  boxes  and 
the  highest  number  of  votes  cast  for  any  of- 
ficer, may  be  caused  by  the  fact  that  some 
ballots  were  rejected  by  the  managers  or 
commlBSioners.  Consequently,  as  was  done 
In  State  v.  Jones,  106  Hiss.  622.  64  South. 
241  (and,  for  that  matter,  as  bas  heretofore . 
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been  done  each  time  an  amendment  baa  been 
inserted  in  tbe  ConaUtuUon).  we  mnit  jwe- 
some  that  the  highest  number  of  votes  cast 
for  any  officer  repreaects  the  total '  number 
of  votes  cast  at  the  dectlom,  trtm  which  it 
followB  that  we  must  hold  that  the  amend- 
ment recetved  the  reQalred  number  of  votes. 

[3]  nUa  brli^  ns  to  the  second  objection 
nrged  by  counsti  for  app^lee  to  the  amend- 
ment, whitih  is  that  it  contains  more  than 
one  proposition,  and  therefore  vltdatea  the 
requirement  of  section  273  of  the  Oonstltu- 
tiOQ  that: 

"If  more  than  <me  amendment  shall  be  sub- 
mitted at  one  time,  tbev  sball  b«  submitted  in 
such  maimer  and  form  that  tbe  people  may  vote 
for  or  acainst  each  amendment  separately." 

The  gronnd  of  this  objection  is  that  the 
amendment  reserves  to  the  people  three  sep- 
arate and  distinct  powen^  eadi  at  vrtildi 
ooold  have  been  the  subject  of  a  separate 
amendment;  First,  power  to  aitopt  a  statute 
upon  th^  own  Initiative;  second,*  poww  to 
annul  a  statute  oiacted  by  tlie  Legislature; 
and,  third,  power  to  amend  the  Gonstitutioo 
upon  th^  own  InltlatlTe. 

The  solution  ct  this  question  will  be  large- 
ly determined  by  whether  we  adhere  to  the 
liberal  and  common  sense  interpretation  put 
upon  section  278  of  the  Gonstltutlra,  in  State 
V.  Jones,  106  Mlas.  622.  64  South.  241;  or 
whether  w«  return  to  the  strict  and  narrow 
interpretation  pnt  thereon  In  State  v.  Powell, 
77  Miss.  543.  27  South.  927,  48  L.  B.  A.  6B2. 
That  it  ia  our  duty  to  adhere  to  the  ruling  In 
the  former  case  we  entertain  no  doubt,  not 
only  for  the  reason  that  an  Interpretation 
once  put  upon  a  Constitution  should  be  there- 
after adhered  to,  unless  manifestly  wrong 
and  mlschlerous  in  effect,  but  for  the  further 
reason  that  it  is  one  of  the  fundamental 
canons  of  construction  that  Constitutions 
should  receive  a  liberal  Interpretation,  to  the 
end  that  the  will  of  the  people  as  therein 
expressed  may  have  full  and  complete  opera- 
tion. It  Is  true  that  there  was  a  dissenting 
opinion  in  that  case ;  but  the  writer  thereof, 
who  concurs  herein,  expressly  declined  to 
pass  upon  the  question  here  presented,  for 
the  reason  that,  in  his  Judgment,  first,  a  de- 
cision thereof  was  not  necessary  for  a  dispo- 
sition of  the  case;  second,  the  amendment 
was  not  passed  by  the  Legislature;  and, 
third,  the  case  was  controlled  by  State  v. 
Powell,  77  Miss.  543.  27  South.  927,  48  I*  H. 
A.  602,  which  case,  under  tbe  stare  decisis 
maxim,  should  be  adhered  to  and  not  over- 
ruled. 

[41  It  is  undoubtedly  true  that  each  of  the 
propositions  contain^  In  the  amendment 
here  under  cwslderatlon  could  have  been 
embodied  in  separate  amendments,  and  that 
the  failure  to  adopt  one  of  them  would  have 
in  no  wise  interfered  with  the  operation  of 
the  other  or  othens ;  but  this  fact  alone  can- 
not be  made  determinative  of  the  question, 
as  was  pointed  out  in  State  v.  Jones,  supra. 
If  this  fact  alone  Is  determinative  the  Jones 


Case  would  have  been  decided  tbb  reverse  of 
what  it  was ;  for  the  amendm^t  thwe  un- 
der oonsidnatlon  contained  two  a^^arata  and 
distinct  propositions:  Flxst,  tbe  change  from 
the  anpointmoit  to  the  election  of  drcoit 
Judges ;  and,  second,  tbe  dbange  from  the  ap- 
polntmut  to  the  electifm  of  flhancrilors— el- 
ther  of  which  could  have  been  adopted  and 
put  into  ooenOitm  without  r^oenoa  to  tlie- 
other,  and  one  of  which  might  have  been 
desirable  In  tbe  opinion  ot  some  of  the  Tot^ 
era  and  the  other  not  What  caused  that 
amendment  to  be  ahigle^  instead  of  double, 
was  the  onlty  in  its  ultlmato  end,  to  wit, 
the  dmnge  from  the  appointment  to  the  Sec- 
tion of  the  Judges  ct  tbe  oonrts  of  origlnBl 
Jurisdiction ;  for  •*Qie  unity  of  object  is  to 
be  looked  for  in  the  ultimate  end,  and  not 
in  the  detail  or  steps  leading  to  the  end." 
Lobangh  r.  Cook,  127  Iowa,  181.  102  N.  W. 
1121.  "It  in  the  light  of  common  sense^  tbe 
propositions  have  to  do  with  dUferent  sub- 
jects, if  they  are  so  esseatially  nniylated  that 
their  aaaodatlon  is  arUfldal,  they  are  not 
one;  but  If  they  may  be  laglcally  viewed  ae 
parts  or-  aspects  of  a  single  plan,  then  the 
constltntlonal  requirement  Is  met  In  their 
submission  as  one  amendmenL"  State  v. 
Anderson.  ^  Mont  887,  143  Fae  210^  Ann. 
Oaa.  1916B.  88. 

[I]  Betnming,  now,  to  the  amendment  nn* 
Aet  consideration,  it  seema  dear  from  an  in* 
qtectlon  thereof  that  the  three  ptoposltlona 
contained  in  it  are,  in  the  language  of  the 
Supreme  Court  ot  California,  In  Ex  parte 
Pfahler.  ISO  Cal.  71,  88  Pac.  270.  IIIj.  B.  A. 
(N.  &)  1002,  11  Ann.  Cas.  911.  but  "parts  of 
one  g^ieral  plan  or  scheme  looking  to  a 
more  direct  cwtrol  irf  •  •  •  legislation" 
(or  of  tbe  laws,  both  constitutional  and  stat- 
utory, by  which  th^  are  to  be  governed)  "by 
tlra  people."  This  purpose  can  be  partially 
accomplished  by  the  adoption  of  any  one  of 
the  three  propositions,  but  can  be  accomplish- 
ed in  full  only  by  tbe  edition  of  all  of 
thran. 

[(]  The  Supreme  Courts  <tf  Montana,  In 
State  V.  Anderson,  supra,  and  Washlngtwt, 
in  Gk)tt8teln  v.  Uster,  88  Wash.  462,  163  Pac. 
695,  have  each  demonstrated  that  an  initia- 
tive and  referendum  amendment  contains 
but  one  proiMJsltlon,  within  the  meaning  of 
a  constitutional  provision  similar  to  ours.  If 
further  reasons  be  desired  for  so  holding, 
they  may  be  found  in  the  opinions  rendered 
in  those  cases.  That  the  purpose  of  two  ot 
these  propositions  is  to  Insure  contr<4  by 
the  people  over  statutes,  and  of  the  other  to 
Insure  their  control  over  the  Constitution,  Is 
Immaterial;  for  a  statute  and  a  Crastitn- 
tion,  though  of  unequal  dignity,  are  both 
"laws,"  and  each  rests  tq>on  the  will  of  the 
people. 

[7]  There  is  another  aspect  In  wh\ch  this 
question  may  be  viewed,  which  is  not  with- 
out value  in '  this  connection,  and  that  la,  as 
declared  by  our  Bill  of  Rights,  that  "aU  po- 
litical power  la  vested  In  and  derived  pom 
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tbe  people."  and  Oh^  lum  the  right  to  oon- 
tet  u  mudi  or  as  little  thereof  oa  the  vaxl- 
ona  departments  oC  oar  government  as  fb^ 
maj  deslrOb  By  section  88  oC  the  Ckmattto- 
tloo,  as  originally  adored,  all  leglsIatlTe 
power  was  conferred  on  the  Legislature.  By 
tbe  sectlfm  as  amended,  oaHy  a  iiart  <d  this 
power  Is  ctmferred  upon  the  L^flalatnrc,  the 
remainder  thereof  being  reserved  to  the  peo- 
ple. So  no  new  power  was  oonforred  by  the 
amendment,  either  npon  the  L^lBlatnre  w 
the  people.  This  Is  eqjwdaUy  true  with  ref- 
erence to  the  power  to  make  or  amend  the 
CfmstlfntloD,  Ibr  that  power  had  new  been 
delected  to  the  Legialatore,  exo^  to  tbe 
limited  extent  provided  by  section  278  of  the 
Ccmstitutton,  which  section  remains  intact, 
being  in  no  way  affected  by  the  amewdnwit 
here  under  consideration. 

Mnch  baa  been  said  tn  the  ai^rnment  of 
this  canse^  and  of  others,  in  wblcA  this  qnes- 
tlon  was  presented,  bat  not  decided,  abont 
the  evil  results  whlcb  may  ft^ow  the  adop- 
tion of  this  amwdmoit— <Hie  of  whldi  may 
be  the  reopening  of  qneatlons  sawosed  to 
have  bem  pat  at  rest  the  adoptlom  ct  our 
present  Conetltiition.  Hils  result  may,  or 
may  not,  follow,  but  with  it  we  have  here  no 
concon;  for  that  qnestlcHi  was  tor  0ie  de- 
tennlnation  of  the  Legislature  which  submit- 
ted the  amendment,  and  ot  the  people  who 
ad<vted  it.  Our  dn^  Is  to  uphold  the 
amendmoit,  unless  It  appears  to  us  beyond 
reasonable  douUe  to  be  invalid. 

We  conclude,  therefore,  that  Qie  Initiative 
and  referendum  amendment  was  properly  In- 
serted In  the  Constltntion,  from  which  it 
necessarily  follows  that  the  statute  here  In 
qnesti<m  was  annulled  by  the  referendum 
vote  thereon.  This  being  tm^  the  Judgmrait 
formerly  entered  by  us  Is  correct,  without 
reference  to  the  merits  of  the  matters  sub- 
mitted by  the  motion  and  suggestion  of  error, 
both  of  wfaldi  will  be  overruled,  without  any 
expression  of  opinion  by  us  relative  thereto. 

Motion  to  correct  judgment  and  suggestion 
error  overruled. 

COOK,  J.  (specially  concnrring).  I  ap- 
prove the  opinion  written  by  the  Chief  Jus- 
tice In  this  case.  If  the  Jones  Case  is  not 
overruled,  every  question  raised  In  this  case 
was  settled  by  the  Jones  Case,  except  the 
suggestion  that  the  record  shows  the  amend- 
ment did  not  receive  the  vote  of  the  major- 
ity of  the  voters  voting  at  the  election.  I 
have  given  to  this  point  my  most  careful  con- 
sideration, and  am  unable  to  satisfy  myself 
that  it  is  supported  by  the  record. 

This  question  was  undoubtedly  considered 
by  the  Legislature,  and  the  Legislature  nec- 
essarily found  that  the  amendment  received 
the  constitutional  majority.  It  Is  r^rettable 
that  there  is  ev^  a  snapidon  that  tbe  amend- 
ment was  counted  in.  There  was  a  time 
when  "counting  oat"  was  tolerated,  if  not 
aivroved;  but  the  present  Constitution  de- 
vised a  scheme  by  whldti  dvtltaation  could  be 


saved  la  this  state  without  reeortliiff  to  force 
or  strategy.  From  my  viewpoint,  fraud,  ac- 
tual or  imputed,  must  be  dearly  establlah- 
ed  to  justify  the  ccmduslon  that  the  amend- 
ment was  counted  in. 

The  writer  dissented  in  the  Jones  Case, 
qnd  Indulged  in  aome  crltldamsl  of  the 
court's  opinion;  but  my  miUn  reason  for 
dissent  was  placed  on  the  doctrine  of  stare 
dedsls.  I  thought  thea  that  the  court  should 
have  followed  the  Powell  Case,  but  the  ma- 
jority declined  to  do  so.  This  court,  in  the 
Jones  Case,  adopted  the  most  liberal  rule  of 
construction  to  uphold  amoidments  to  the 
Constitution  writtm  into  the  Constitution 
by  the  L^Ulature.  So,  fbr  the  same  rea- 
sons prompting  me  to  dissent  in  the  Jmes 
Case,  I  am  now  concurring  in  this  case. 
Again  I  say: 

"If  the  law,  wen  established,  may  be  annulled 
by  an  opinion,  a  foundation  Is  laid  for  the  most 
restless  mstabUity.  The  decisions  ot  one  court 
may  b«  overruled  another  court,  and  those 
of  the  latter  will  have  only  a  transient  efficacy, 
until  some  future  court,  dissatisfied  with  than, 
shall  Bubstltate  new  principles  in  their  place. 
No  system  of  inflexible  adherence  to  established 
law  can  be  as  pemicfaras  as  such  csaseless  and 
interminable  fluctnatio&s;'* 

STKES,  J.  (dissenting.  I  am  again  called 
upon  to  dissent  from  the  opinion  of  the  ma- 
jority of  the  court  upon  the  question  of  the 
constitutionality  of  tids  amendment  common- 
ly referred  to  as  the  Initiative  and  referen- 
dum amendment.  Uy  views  upon  this  qa^ 
tlon  were  briefly  summarized  In  a  dissenting 
opinion  in  the  case  of  Joseph  W.  Power,  Sec- 
retary of  State.  V.  W.  T.  RatUff  et  al.,  72 
South.  864.  The  several  oral  arguments  and 
printed  briefs  In  the  Instant  case  have  but 
strengthened  my  convictions  as  to  the  sound- 
ness of  my  dissent  in  the  former  caee. 

The  opinion  of  the  majority  of  the  court 
In  the  present  case  Is  based  upon  the  opin- 
ion in  State  v.  Jones,  reported  In  106  Miss. 
622,  64  South.  241.  I  agree  with  the  deci- 
sion in  the  Jones  Case,  but  I  do  not  agree 
with  all  of  the  reasoning  or  all  of  the  opin- 
ion in  that  case.  However,  the  entire  opin- 
ion and  the  reasoning  contained  ther^  may 
still  be  sound,  yet  it  does  not  n^aUve  the 
fact  that  there  were  in  reality  two  amend- 
ments submitted  as  one  In  this  case.  The 
point  decided  In  the  Jones  Case  was  a  very 
narrow  one.  Section  163  of  the  Constitu- 
tion, before  amended,  read  as  follows: 

**The  judffes  of  the  circuit  courts  and  of  the 
chancery  courts  shall  be  appointed  by  the  Gov- 
ernor, with  the  advice  and  consent  of  the  sen- 
ate, and  shall  hoiA  their  offices  for  the  term  of 
four  years. 

As  amended  (see  Laws  1910,  c  85$  It  now 
reads: 

"The  judges  ot  the  drcnlt  and  chancery 
courts  shall  be  dected  by  the  people  in  a  man- 
ner and  at  a  time  to  be  [ttovided  by  the  Ijegiida- 
ture  and  the  judges  shall  hold  their  office  for 
a  term  of  four  years.** 

It  will  be  noted  that  the  only  change  made 
in  this  section  is  fn»n  an  app^utlve  to  an 
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electlTe  Kbeme.  Section  273  of  tbe  Gonsti- 
totlffii  proTideft  that: 

"If  more  tban  one  amendinait  dial!  be  sab- 
mitted  at  one  tlme^  t'her  shall  be  sabmltted  in 
HUdi  manner  and  form  that  the  people  mar  vote 
for  or  against  each  amendment  separately. ' 

There  was  only  one  section  of  the  Con- 
sUtatlon  proposed  to  be  amended,  viz.  sec- 
tion 153.  ^e  only  amendment  therein  pro- 
posed was  the  election,  Instead  of  appoint- 
ment, of  these  nisi  prlus  Judges.  There  was 
but  one  object  and  one  purpose  In  view  in 
this  amendment,  viz.  a  change  from  an  ap- 
fwlntive  to  an  elective  system  of  those  nisi 
prlus  Judges  mentioned.  No  other  section 
of  the  Constitution  was  expressly  or  Implied- 
ly amended  thereby.  The  Constitution  Itself 
treated  the  judges  of  these  two  courts  la 
one  section.  It  regarded  them  as  kindred 
subjects  or  kindred  matter.  While  each  has 
a  separate  or  exclusive  jurisdiction,  in  some 
Instances  they  have  concurrent  jurisdiction. 
Their  terms  of  office  are  the  same.  It  would 
be  an  anomaly  and  there  could  be  no  reason 
for  electing  one  set  of  these  Judges  and  ap- 
pointing the  other.  They  are  so  kin.  so  In- 
terrelated, that  It  would  be  nonsensical  to 
have  the  people  elect  one  set  of  these  Judg- 
es and  the  Governor  appoint  the  other.  The 
mere  fact  that  the  Constitution  mak^  them- 
selves treated  them  as  of  one  class  and  nn* 
der  one  subject  In  this  section  Is  ample  au- 
thority for  upholding  this  amendment.  On 
page  560  of  106  Miss.,  on  page  248  of  64 
Boutb.,  In  the  opinion  In  the  Jones  Case  the 
court  says: 

"The  only  subject  dealt  with  waa  ft  method 
of  selecting  the  judges  of  the  drenlt  and  chan- 
cery coarts,  and  the  only  change  contemplated 
was  that  their  selection  should  thereafter  t>e  by 
election  by  the  people,  instead  of  appointment 
the  Governor  with  the  advice  and  consent  of  the 
senate.  In  other  words,  the  whole  proposition 
submitted  by  the  proposed  amendment  was  the 
aabstitntion  of  an  elective  for  an  appointive  ja- 
diciary,  BO  far  as  it  applies  to  the  method  of  se- 
lecting the  judges  of  the  circuit  courts  and  the 
diancery  courts  in  this  state." 

The  amendment  here  in  question  Is  uncon- 
stitutional and  void  upon  its  face,  because  it 
submits  in  one  amendment  two  different 
amendments  relating  to  separate  and  dis- 
tinct subjects  and  matters,  the  one  inde- 
pendent of  the  other.  The  first  amendment 
is  the  one  giving  the  people  the  power  to 
Initiate  and  regulate  statutory  laws.  This, 
In  common  parlance.  Is  termed  the  IniUatlve- 
referendum  amendment.  Broadly  and  lib- 
erally speaking,  this  inltiatlve-referendum 
amendment  gives  the  people  the  power  to 
control  l^islatlon.  The  only  way  the  Initia- 
tive and  the  referendum  can  stand  togeth^ 
as  one  amendment  Is  by  saying  that  It  only 
gives  the  people  the  power  to  regulate  and 
contr{rt  their  statutory  law.  The  history  of 
these  amendments,  and  the  courttf  which 
have  upheld  an  amendment  containing  the 
initiative  and  referendum,  has  been  upon 
the  theory  that  It  only  had  one  purpose  and 
object  In  view,  viz.  giving  the  people  the 
right  to  regulate  and  control  their  statutory 


law.  The  danond  tbereftir  grew  out  of  a 
distrust  of  the  Legislatures.  This  reason  is 
very  well  stated  In  the  case  of  State  ex  reL 
Hay  T.  AldOTSon,  49  Mont  887,  142  Pftc.  210. 
Ann.  Oae.  IBfiSB,  89.  dted  In  the  majority 
opinion  in  tbls  case.  The  question  before 
the  court  was  wtaeUier  or  not  tbe  poww  to 
initiate  and  refer  statutory  laws  was  prop- 
erly submitted  as  one  amendment  Their 
conatttutlomal  provision  relating  to  sqnrate 
amendments  Is  simUar  to  section  273  of  onr 
Ckmstitutton.  On  page  404  of  49  Hont,  on 
page  212  of  142  Pac.  (Ann.  Gas.  19ieB,  30). 
Is  found  tbe  following  qnotatlon : 

"'OonstitutionB,'  says  Judge  StMy.  *aTe  not 
designed  for  metaphysical  or  logical  sabtletfea^ 
for  niceties  of  expression,  for  critical  propriety* 
tor  elabcHTEte  shades*  of  meaning,  or  for  the  exer- 
dse  of  pbiloeophlcal  acuteness  or  jadidal  re- 
search. They  are  instruments  of  a  practical 
nature^  foonded  on  the  OMnmon  business  of 
human  lite,  adapted  to  common  wants,  design- 
ed for  common  use.  and  fitted  few  o>mn]on  nn- 
derstandings.  The  people  make  them,  the  peo- 
ple adopt  them,  the  people  must  be  supposed  to 
read  them  with  tbe  help  of  common  sense,  and 
cannot  be  presumed  to  admit  In  them  any  recon- 
dite meaning  or  aia  extraordinary  gtoss.'^  *  *  • 
If,  in  the  I^t  ta  common  sense,  the  inn^MMi* 
tiona  have  to  do  with  different  subjects.  If  they 
are  so  essentiaily  unrelated  that  their  associa- 
tion is  artificial,  they  are  not  one ;  hat  if  they 
may  Ik  It^cally  viewed  as  puts  or  aspects  of 
a  single  plan,  thai  the  OHutitntloiiftl  require* 
ment  is  met  in  their  sobmlBiioo  as  one  amend- 
ment" 

On  pace  406  of  ti»  U(mt»  on  page  213  of 
142  Pac,  Ann.  Oas.  1916B,  88i  in  the  same 
case,  In  a  quotation  fkom  the  case  ot  Slate 
r.  Tlmme^  54  Wis.  818, 11  N.  W.  785.  the  fol- 
lowing rule  is  quoted  with  approval: 

"In  ordtar  to  cwstitute  more  than  one  amend- 
ment, the  propositions  submitted  must  relate  to 
more  than  one  subject,  and  have  at  least  two 
distinct  and  separate  purposes  not  dependent 
npon  or  connected  with  eadi  other." 

Again,  on  the  same  page,  the  opinion 
goes  on: 

"Only  one  provision  of  the  Constitatimi  was 
changed,  to  wit,  the  provision  by  which  the  en- 
tire legislative  authority  of  the  state  had  tma 
lodged  m  the  legislative  assemUy." 

This  would  have  been  true  In  the  Instant 

case,  and  the  amendment  would  tmly  have 
applied  to  section  83  of  the  Oonstltutlon,  had 
it  left  out  the  part  rdatlng  to  a  cfmsatntlon- 
al  amttidmoit  The  material  part  however, 
of  tlie  oplnicm  in  this  case  Justifying  tbe 
decision  of  the  court  the  sine  qua  non,  so 
to  speak,  the  very  essence  of  it  Is  contained 
on  page  408  of  49  Mont,  on  page  214  ot  142 
Pac,  Ann.  Cas.  1916B,  39,  as  follows: 

"After  all  is  said,  then,  the  question  Is  an 
historical  one.  Mndi  is  made  of  the  fact  that 
the  initiative  la  wholly  foreign  to  our  instita- 
tions,  whereas  the  refemdum  has  been  with 
us,  in  one  form  or  another,  since  early  ages; 
but  the  referendum  established  \a  tiie  amend- 
ment in  question  is  the  Swiss  referendum,  and 
is  not  the  plebiscite  resorted  to  In  American 
practice  from  tiie  earUeet  times  for  the  settle 
ment  of  oonstitutlODal  or  local  questiMui;  and 
while  it  Is  a  fact  that  the  initiative  is  the  later 
invention,  and  does  not  prevail  in  all  the  com- 
munities wliich  have  the  referendum,  a  very 
brief  glance  into  poUtteal  Uatoi?  will  disdoee 
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Oat  initiatiTe  and  the  referendom  came  to 
08  tt^ther  and  at  a  time  when  the^  were  coa- 
sidered  as  eaaenUallv  eomplemmtary.  It  vtll 
readily  be  recalled  tbat  for  at  leaat  fifteen  years 
prior  to  1906  distrust  of  Legislatures  as  truly 
r^reseatative  of  popular  wiU  was  wldeapreaa, 
uu  there  was  vlgorons  aj^ftation  for  a  correc- 
tive. The  press  teemed  with  dlscosrions  of  the 
initiative  and  referendum,  aliaajfa  bracketed  to- 
gether, as  a  supposed  panacea;  many  states 
adopted  them  as  tme,  and  there  cannot  be  the 
slisoteBt  doubt  tbat  to  the  common  understand' 
^  of  our  people  they  presented  the  aspect  of  a 
eingle  plan  to  oontrol  the  power  of  the  Legisla- 
ture through  the  means  of  'direct  legislation.' 
See  Oberholtser  on  Beferendum,  c.  16;  Phelps 
on  InltiatiTe  and  Referendum.  By  tiiam,  as  the 
Supreme  Court  of  California  has  satd,  peo- 
ple reserved  to  themselves  Bupervisoiy  control 
of  l^ation.  In  re  Pfabler.  160  Cal.  71.  76,  77-, 
88  Paa  270.  11  L.  R.  A.  (N.  S.)  10fl2,  11  Aon. 
Gas.  911.  They  are  the  positive  and  negative 
p<des  of  the  same  magnet-opposite  sides  ot  the 
same  shield." 

In  a  imtshell,  the  only  way  to  sostaln  the 
tnltiative  and  referendnm  of  statntory  laws 
88  one  aniHidment  la  on  tbe  tbeory  that  It 
only  glTOB  tbe  people  direct  omtrol  of  legis- 
lation, m  snpervlsory  control  of  Leglslatores. 

Tbat' Is  the  atAe  object  and  purpose  of  the 
amendmoit.  To  the  same  effect  are  tbe  other 
InitiatlTe  and  referendnm  cases  cited  in  the 
majority  opinion.  As  ia  stated  in  tbat  part 
of  tbe  opinioii  quoted  by  tbe  majority  In  tbe 
case  of  Bx  parte  Pfahler,  150  Cal.  71, 88  Pac. 
270.  U  L.  B.  A.  (N.  S.)  1002,  11  Ann.  Cas. 
911,  they  are.  refbtring  to  InltlatlTe  and  ref- 
erendum amendments,  but  "part  of  one  gen- 
ial plan  or  scheme  looking  to  a  more  direct 
control  of  local  l^islation  by  the  pet^Ie  of 
tbe  dty."  The  strained  construction  placed 
(SI  tbls  amendmait  by  the  majority  opinion 
to  ni^iold  its  constltntionallty  is  very  well 
Illustrated  In  this  paragraph  of  the  opinion 
wherein  the  court  taas  placed  in  parentheses 
the  words  "(or  the  laws,  botb  oonstitational 
and  statutory*  by  which  tbey  are  to  be  gov- 
erned)." None  of  the  cases  cited  in  this  opln- 
Im  bears  upon  the  qnestlon  here  presented, 
and  aftw  a  careful  examination  of  tbe  au- 
thorlties  I  am  satisfled  that  this  exact  ques- 
tion has  not  been  decided  by  any  court. 

Hie  only  other  case  dted  in  tbe  majority 
oi^on  upon  this  qn«tion  ia  that  of  Oott- 
steln  et  al.  t.  Uster.  Goranor.  88  Wash.  462, 
153  Pac.  690,  anothw  initlatlTfr-referendum 
case,  involying  only  statntory  laws,  and  not 
consUtntlonal  amendments.  The  same  au- 
thorities cited  in  that  uae  are  dted  in  tbe 
Montana  case,  the  Montana  case  being  there 
dted  also. 

The  ccmstltatlraial  amendment  in  question 
only  proposed  to  amend  section  88  of  the  Con- 
stitution, whidi  reads  as  fcdlows: 

"Tbe  legislative  power  ot  this  state  shall  be 
Tested  In  the  LMrlslatore,  which  shall  cwsist  of 
a  senate  and  a  bouse  ot  representatives." 

Tbe  amended  section,  after  quoting  In  full 
the  original  section,  reads  in  part  as  follows: 

"Bnt  the  people  reserve  to  themselves  the 
power  to  prc^KMe  legislative  measures,  laws,  res- 
<dntion8,  end  amendments  to  tbe  ConstitutiiHi, 
and  to  enact  or  rdect  the  same  at  Oia  polls  in- 
dqMBd«Bt  of  the  LegUatura,** 


This  amendment,  so  far  as  the  Initiative 
part  is  concerned,  places  a  statutory  law 
and  an  amendment  to  the  Oonstitntlon  upim 
exactly  the  same  plane  or  basis.  Section  273 
of  the  CtHistitutlon  provides  the  manner  in 
which  an  amendment  to  the  Constitution  may 
be  submitted  to  the  pec^Ie  to  be  Toted  on  by 
them,  and  it  then  provides  tbat: 

"If  more  than  one  amendment  shall  be  sub- 
mitted at  one  time,  they  shall  be  submitted  in 
such  manner  and  form  that  tbe  people  may  vote 
for  or  against  each  amendment  separately." 

The  meaning  of  this  section  Is  perfectly 
plain.  Its  object  and  purpose  is  to  give  the 
people  an  opportonlty  of  voting  separately 
on  ea<^  separate  amendment  to  the  Constltu- 
tlon.  It  provides  the  sole  and  only  means  by 
which  the  Constitution  may  be  amended.  Its 
provisions  are  mandatory,  and  must  be  fol- 
lowed In  submitting  amendments  to  the  peo- 
ple. This  has  been  expressly  h^d  In  both 
the  PoweU  Case,  77  Miss.  643,  27  South.  927, 
48  L.  R.  A.  662,  and  in  the  Jones  Case  above 
referred  to.  In  ^»eaklng  of  this  section  of 
the  Constitution  and  of,  the  interpretation  to 
be  placed  thereon,  the  opinion  of  the  court  In 
the  Jones  Case,  supra,  on  page  662  of  106 
Miss.,  on  page  248  of  64  South.,  says: 

"That  the  people  of  the  state,  acting  throufh 
VMt  eonstltutUHial  convention  which  framed  the 
OonstltutloD,  intended  to  Impose  and  did  im- 
pose certain  limitations  upon  amendments  to 
that  inetrument,  which  must  he  sirietltf  follow- 
ed hefore  the  same  can  be  amended,  we  enter- 
tain no  sort  of  doubt;  but,  in  determining 
whether  an  amendment  has  been  properly  sul^ 
mitted  after  the  seme  has  been  ratified  by  the 
requisite  majority  of  the  vote  cast,  we  should 
examine  into  the  matter  <^  the  spirit  and  ac- 
cording to  the  rule  estatdished  by  this  court  in 
the  case  ot  Qreen  v.  Weller.  82  Miss.  in 
which  Judge  Handy,  speaking  for  the  court, 
said:  'l%ere  is  nothing  in  the  nature  of  the 
submission  which  should  cause  tbe  free  exercise 
<tf  It  to  be  obstructed,  or  that  could  rrader  it 
dangeroos  to  the  stability  of  tbe  government, 
because  the  measure  derives  all  of  ita  vital  force 
from  the  action  of  the  people  at  the  ballot  ben; 
and  there  can  never  be  danger  in  submitting,  in 
an  establi^ed  form,  to  a  free  people,  the  prop- 
ositlon  whether  they  will  change  their  funda- 
mental law.  The  means  provided  for  the  ex- 
ercise of  th^r  sovereign  right  of  changing  their 
Constitution  should  recdve  such  a  construction 
as  not  to  trammel  the  exercise  of  tile  right. 
Difficulties  and  embarrassments  in  its  exercise 
are  in  derogation  of  the  ri^t  of  free  govern- 
ment, whidk  is  inherent  In  the  people.' 

We  agree  with  the  sentiments  expressed 
In  tbat  part  of  the  Jones  Cbse  and  In  the 
quotation  from  Green  v.  W^er.  BecUon  273 
of  the  Constitution,  as  above  said,  should  be 
strictly  followed,  before  the  Constitution  can 
be  amended.  The  object  and  purpose  of  sec- 
tion 273  Is  to  give  to  tbe  pwple  at  the  ballot 
box  the  free  exercise  of  tbdr  rights  to  adopt 
or  reject  each  amendment  teparately  so  that 
the  free  exercise  of  their  Judgment  may  not 
be  obstructed  or  hampered  by  causing  than 
to  have  to  adopt  or  reject  as  a  whole  more 
than  one  amendment  at  a  time.  Section  273 
is  mandatory,  and  most  be  followed  as  writ- 
ten. I  shall  not  uudertato  to  go  Into  aU  of 
the  authorities  dted  in  the  opinion  In  the 
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Jones  Case.  Suffice  It  to  say  that,  after  a 
oarefnl  examinatioD  of  all  of  tb^,  the 
ammdments  therein  upheld  were  where  the 
parts  thereof  were  either  interdependent  the 
one  on  the  other,  or  so  Interrelated  that  there 
could  be  no  sort  of  reason  for  the  ad(^)tioD  of 
one  part  and  the  rejection  of  the  other.  I 
unhesitatingly  say  that  every  authority  to  be 
found  In  the  bool^s  bears  out  this  contention. 
On  the  other  band,  let  us  examine  the  amend- 
ment here  in  question.  The  majority  opinion 
is  based  upon  the  Idea  that  it  is  one  amend- 
mait,  because  It  Is  one  general  plan  or  scbeme 
looking  to  a  more  direct  control  of  legisla- 
tion "(or  of  the  laws,  both  ctmstitntlonal  and 
statutory,  by  wblcOi  they  are  to  be  gOTemed}." 
This  fvlnlfm  admits  that  th^  are  laws  of 
unequal  dl^ilty,  and  that  these  amendmeits 
could  very  properly  be  sulmiltted  separately, 
but  neratheteaa  that,  sbice  they  are  lawa^ 
section  278  was  not  violated,  nor,  since  Qisy 
are  laws,  one  amendment  was  snffldent  Be- 
fore the  enactment  of  this  amendment  under 
(■onsideratlon,  as  we  bave  above  stated,  the 
only  way  the  OtnutitDtiai  conld  be  am^ded 
was  as  provided  under  section  27S  of  the 
Constltntlan.  This  being  true,  It  necessarily 
follows  that  section  273  of  the  Oonstitotlon 
is  amended  wlOi  reference  to  oonstltullonal 
ammdments  jnst  to  the  same  eztoit  that 
section  88  Is  amended  with  xeferoice  to  stat- 
utory laws. 

In  the  broadest  sense  of  the  term,  it  is  true 
that  a  aectlott  of  Uie  GonstUntion,  or  an 
ammdment  tbanAOt  is  a  law.  "A  Gcnstitu- 
tion  is  sometimes  defined  as  the  fandamental 
law  of  a  state,  omtainlng  prlndples  upon 
whi<^  the  government  la  founded,  regulating 
the  divisions  of  the  aovmlgn  powers,  and 
directing  to  what  penKHis  each  of  these  pow- 
ers Is  to  be  confided,  and  the  manner  in  whldi 
it  iB  to  be  exercisiBd.  Periiaps  an  equally 
compile  and  accurate  deflnltlou  would  be, 
that  body  of  rules  and  maxims  In  acmrdance 
with  whi<^  the  powers  of  sovereignty  are 
habitually  exercised."  Cooley  on  OonsUtu- 
tlonal  Llmltatlwas,  p.  4.  A  Constltatlon,  or 
a.  section  thereof,  however.  Is  much  more 
than  a  mere  law;  "for  the  Constitution  of 
the  state  is  higher  in  authority  than  any 
law,  direction,  or  order  made  by  any  body 
or  any  officer  assuming  to  act  under  it,  since 
such  body  or  officer  must  exercise  a  delegated 
authority,  and  one  that  must  necessarily  be 
subservient  to  the  instrument  by  which  the 
delegaticm  Is  made.  In  any  case  of  conflict 
the  fundamental  law  must  govern,  and  the 
act  in  conflict  with  it  must  be  treated  as  of 
no  legal  validity."  Cooley  on  Ctmstltatlonal 
Limitations,  pp.  76,  77. 

In  speaking  of  our  Ccmstltutltm,  Chief  Jus- 
Uce  Whitfield,  in  his  able  opinion  in  the 
PoweU  Case  in  77  Miss.  543,  27  South.  927, 
48  L.  B.  A.  652,  has  the  foUowlng  to  say: 

"That  law  [Constitution]  reaches  with  its  pro- 
tection  every  me  in  tiie  state.   TJulike  an  act 
the  Ltgialature,  which  may  or  may  not  be  gen- 
eral, its  efltctivsnw  Is  nniwsai,  its  potoiey 


readies  in  Its  power  Qie  territorial  limits  of 
the  whole  state  and  protects  all  r^hta  of  life, 
liberty,  and  ^roi>ert7  thereunder.  This  darter 
of  oar  Uberties,  this  ark  of  the  covenant,  the 
people  for  7S  years  had  said  should  not  be  toncb- 
ed  U^tly  or  carelessly  ehai«ed,'* 

A  Constitution  Is  the  foundatltm  <tf  tlie 
govemm«it  The  very  word  "oonstltntlon" 
convey  die  Idea  of  staMUty  and  p»manenc& 
While  it  may  be  amended,  these  ameDdments 
are  seldom  necessary  and  very  genwaUy  of 
doubtful  boiefit  A  Cmutltutioa  Is  always 
the  protection  of  the  minority  against  tbe 
majoriiy.  It  protects  all  of  tt^  people 
against  the  passing  predudioes,  passions, 
fancies,  fads,  and  folllss  that  from  time  to 
time  sweep  over  the  country.  If  these  amend- 
ments or  provisions  are  to  be  put  upon  tbe 
same  plane  with  statutory  laws  Qnea  the  sta- 
bility of  the  Gmstltutlon  is  done  away  wltb 
and  lost,  and  a  Constitution  becomes  merely 
a  name.  As  Is  said  In  Cooley  on  Grastlta- 
tlonal  Limitations  on  page  88: 

"A  principal  share  o{  the  benefits  expected 
from  written  Constitutions  would  be  lost  if  the. 
rules  they  established  were  bo  flexible  as  to  bend 
to  circumatancea  or  be  modified  by  public  opin- 
ion. It  is  witii  special  reference  to  the  varyine 
moods  of  public  opinion,  and  with  a  view  to  pat- 
ting the  tundameutab  of  government  beyond 
th^  control,  that  thesa  instruments  are  fram- 
ed ;  and  there  can  be  no  such  steady  and  im- 
perceptible change  in  thdr  rules  as  inheres  in 
tbe  principles  of  the  common  law.  Those  bentf- 
leeat  m^^TlIn^^  of  the  o(»amoD  law  which  guard 
person  and  property  have  grown  and  »paod- 
ed  until  they  mean  vastly  more  to  us  than  the? 
did  to  our  sncestora,  and  are  more  minute,  pai^ 
ticular,  and  perradiog  in  thar  ivotections; 
and  we  may  coi^fldently  look  forward  in  tbe  fu- 
ture to  still  further  modificatitHu  in  tbe  direc- 
tion ot  improvement.  Public  sentiment  and  ac- 
tim  eSiBct  such  changes,'  and  tbe  coorts  recog- 
nize them;  but  a  court  or  Legislature  wliicb 
should  allow  a  change  in  public  sentiment  to  in- 
fluence it  in  giving  to  a  written  ConstitutitHt  a 
constnictlcMi  not  warranted  by  the  intention 
its  founders,  would  be  justly  chai^eable  witii 
reckless  disregard  of  official  oath  and  public 
doty;  and  if  its  course  could  beccnne  a  prece- 
dent, these  instruments  woald  be  of  little  avaiL 
TbK  vlc^ice  of  public  pasBim  is  ^aite  as  lik^ 
to  be  in  the  directi^m  of  oppression  as  in  any 
other;  and  the  necessity  for  bills  of  rigbts  in 
our  fundamental  laws  lies  mainly  in  the  dan- 
ger that  tbe  Legislature  will  be  influenced,  bj 
temporary  excitements  and  passions  amtmg  the 
people,  to  adopt  oppressive  enactments.  What 
a  court  is  to  do,  tfaere£(we,  is  to  declare  tbe  law 
as  written,  leaving  it  to  the  people  themselres 
to  make  such  (jianges  ss  new  circumstances  may 
require.  The  meaning  of  the  Constitution  » 
fixed  when  it  la  adopted,  and  it  is  not  different 
at  any  snbsequent  time  when  a  court  has  occa- 
'  sion  to  pass  upon  it.** 

The  question  for  detmnlnatlon,  and  whidj 
has  not  been  passed  upon  by  any  otbet  court 
In  the  United  States,  Is  whetlier  or  not  an 
amMidment  to  our  Constitution  may  provide 
for  the  enactment  of  statutory  laws  and  con- 
stitutional amendments  in  one  amendment 
It  1b  a  cardinal  rule  of  construction.  In  ctm- 
strulng  written  instruments,  that  the  intent 
must  be  gathered  if  possible  from  the  entire 
Instrument.  '*It  is  Uierefore  a  very  proper 
rule  of  construction,  that  the  Miole  Is  to  be 
examined  witb  a  view  to  airrivlnc  at  the  true 
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Inteoitloa  of  each  part^  Cboley  on  Oonstita- 
tlonal  Umltatlona,  p.  91.  The  qnestion  then 
presents  Itself:  Did  the  makers  of  the  Con- 
Btltntlon  of  1890  treat  statutory  laws  and 
sections  of  the  Constltntlon,  or  amendments 
to  the  Constltatlon.  as  being  generally  laws, 
or  as  kindred  subjects  or  as  b^ng  intejv 
r^ted?  The  word  "law"  la  nsed  a  number 
of  times  in  dlCFerent  sections  of  the  Constlta- 
tlon, and  whenever  nsed  It  means  either  an 
act  passed  by  the  Legislature  or  refers  to 
the  common  law,  which  may  be  changed  by 
the  Legislature.  In  no  Instance  does  the 
meaning  of  the  word  "law"  In  the  Constitu- 
tion Include  a  constitutional  enactment  of 
any  kind,  but  means  a  law  that  may  be  pass- 
ed by  the  Legislature.  Therefore,  with  all 
due  defa«nce  to  my  brethren  of  the  majority, 
I  anbmlt  that  the  amatructlon  that  they  here 
say  Is  liberal  La  much  more  than  that*  that 
they  bave  out-Heroded  Herod  In  their  liberal 
constmction,  which  here  amounts  to  a  li- 
cense. Justice  Story,  in  the  quotation  abore 
made,  says  that  Oonstitnti<His  are  Instru- 
ments of  a  practical  nature;  that  the  people, 
must  be  supposed  to  read  and  understand 
them  with  the  help  of  common  sense.  Put- 
ting this  common  sense  constmction  on  sec- 
tion 273  of  the  Constitution,  It  simply  means  : 
that  amendments  relating  to  dUterent  sub- 
jects which  are  lndq»endent  of  eadi  other 
and  which  can  stand  alone,  and  for  whldi 
good  raasms  may  be  enlwtalned  for  voting 
for  one  and  voting  against  the  other,  must  al- 
ways be  separately  submitted  to  the  people 
to  give  them  a  free  and  nntrammeUed  oi>- 
portonlty  to  nendse  tlis  privilege  of  amend- 
ing their  Oonstltutlon  or  not  as  tlugr  see  fit 
The  construction  placed  upon  this  amendment 
by  the  majority  opinion  Is  not  sudi  a  conunon 
sense  oonstructlon.  All  Int^llgent  laymen 
recognize  a  wide  difference  between  a  sec- 
tion of  the  Constttntlon  and  a  statutory  law. 
The  oonstrnctlon  of  the  majority.  Instead  of 
being  a  liberal  conatroctlon  la  a  strained  one. 
as  I  view  it. 

"In  construing  the  ConatitDtion,  we  are  to 
neatt  to  such  ruics  as  would  aid  in  tlie  con- 
Btraction  of  a  statute,  keepinz  always  in  view 
tlie  fact  tbat  while  statutes  descend  into  par- 
ticulars and  details,  CoostitntiMia  deal  usually 
in  graeralities,  and  forniah  alcHig  broad  lines 
the  framework  of  govemment.  In  Daily  t. 
Swope,  47  Miss.  367,  it  was  said:  The  Consti- 
tntion  is  a  law,  dilFering  only  from  a  statnte  as 
it  is  o<  superior  and  paramount  force,  irrei»eala- 
ble  by  tbe  L^lslature,  and  wbich  prescribgi 
where  it  conflicts  with  a  statute.  Where  the 
framers  of  the  Constitution  unploy  temu  wbich, 
in  legislative  and  judicial  interpretation,  have 
received  a  definite  meaning  and  apphcaticHit 
which  may  be  more  restricted  or  general  than 
where  employed  in  other  relations,  ft  is  a  safe 
mle  to  give  to  them  that  signiflcation  sanction- 
ed by  tbe  legislative  and  jndidal  use.'  To  Snd 
the  true  meanlhg  <^  the  language  of  the  Consti- 
tution, we  are  to  look  to  tne  existing  body  of 
the  law,  whether  common  or  statutory  (Bndlich 
on  Inter.  Stat.  I  G20),  to  former  Oonetitutionfl 
(AUechany  v.  Gibson,  90  Pa.  897  [85  Am.  Bep. 
07^,  to  existing  evils,  to  the  objects  and  pur- 
poses to  be  sccomplisbed,  and  to  tiie  remedies 
intended  to  be  provided  (Cooley  on  Const  lim. 


70;  PwDle  T.  Ghatauqna.  43  N.  T.  [10];  Bkld- 
Uch  on  Inter.  Stat.  1  K18)." 

The  object  and  purpose  to  control  l^sla- 
tlon  vnts  completely  accomplished  by  the  In- 
ItiaUve-referendnm  of  statutory  laws  In  this 
amendment  Entirely  separated  and  alto- 
gether Independent  of  that  purpose,  and  In 
no  way  connected  with  the  control  of  statu- 
tory laws,  was  the  seccmd  amendment  vis. 
giving  the  peoi^e  by  direct  vote  the  right  to 
pass  a  constitutional  amendment  Many 
good  reasons  might  be  given  tor  wanting  the 
control  of  statutory  laws,  and  at  the  same 
time  tbe  very  people  desiring  this  direct  ccm- 
trol  of  these  laws  could  give  excellent  rea- 
sons why  they  did  not  want  a  constitutional 
amendment  placed  upon  tbe  same  plane  or 
parity  with  a  statntory  law.  They  coold  give 
many  good  reasons  why  they  wanted  to  main- 
tain the  permanency  and  stability  of  the  Con- 
stitution and  why  the  present  way  of  amend- 
ing the  Constitution  should  In  no  way  be 
altered  or  changed.  The  right  to  control  stot- 
ntory  law  Is  one  subject,  absolutely  discon- 
nected and  Independent  of  tbe  right  to  pass' 
constitntional  amendments. 

The  majority  (H)lnIon,  In  etmdndlng;  In 
substance  says  that,  since  "all  political  pow- 
er Is  vested  In  and  derived  from  the  people," 
that  no  new  power  was  conferred  by  tbe 
amendment  either  npc»  tiie  LegUlatnre  or 
upon  the  people.  That  this  Is  especially  true 
with  reference  to  section  273  of  the  CwistitU' 
tion,  wblcb  is  in  no  way  affected  by  the 
amendment  under  consideration.  Section  8A 
provided  the  only  way  that  a  statntory  law 
could  be  passed.  Secti<Ht  278  provided  the 
only  way  the  Gnutttution  could  be  amended. 
Under  the  present  amendment  section  83  Is 
amended  by  glvli^  baxk  to  the  people  the 
power  to  Initiate  statutory  laws.  Section  273 
of  the  Constitution  Is  amended  by  providing 
an  addlti<mal  way  In  whldi  the  Constitutiim 
may  be  amended,  vis.  by  Inltlatitm  and  direct 
vote  of  the  people.  By  the  Bill  of  Rights, 
sections  S  and  6  of  the  Constitution,  the 
political  power  Is  vested  In  and  derived  from 
the  people  and  the  pec^tle  have  the  Inherent 
right  to  regulate  the  govemment,  etc.  The 
power  to  pass  statutory  laws  was  by  tiiem 
delegated  to  the  Legislature  under  section 
33  of  the  Constitution  and  the  exclusive  man- 
ner in  which  the  Constitution  could  be 
amended  was  set  forth  In  section  273.  This 
amendment  amends  both  of  these  sections 
and  ivovides  additional  ways  in  each  In- 
stauce.  If  the  amendment  In  questicm  embod- 
ied, In  addition  to  tbe  features  already  there- 
in, the  further  question  that  none  but  red- 
headed and  cross-eyed  men  could  hold  office 
In  the  state  of  Mississippi,  the  liberal  con- 
st ruction  of  the  Constitution  of  the  majmrlty 
of  the  court  wonld  hold  this  amendment  con- 
stitutional because  It  related  only  to  (me  sub- 
ject, viz.  the  political  power  reserved  In  the 
people  mentioned  In  sections  5  and  6  of  the 
BUI  of  Rights.  If  a  municipal  corporation 
should  paas  an  ordinance  iffovldliv  that  anl- 
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mats  Bfaould  not  be  allowed  to  go  at  large  in 
the  manicipalltr,  under  tbe  reasoning  of  the 
majority  of  tbls  court,  man  could  not  then  go 
at  large  within  the  city  because,  under  this 
liberal  construction,  man  is  an  animal. 

In  conclusion  I  wish  to  say  that.  In  my 
uplnlon,  while  the  authorities  cited  in  the 
majority  opinion  and  cited  In  the  Jones  Case 
are  authorities  sustaining  the  contention  that 
In  this  case  a  double  amendment  was  submit- 
ted as  one  and  for  that  reason  that  It  Is  nn- 
CMistltutlonal,  at  the  same  time  I  think  It  un- 
necessary to  go  out  of  the  state  for  authori- 
ties to  snstain  the  unconstltutlonallty  of  this 
amendment  The  public  policy  of  Mlsslslppl, 
the  reasons  for  the  enactment  of  the  Gwstl- 
tutlon  of  1890.  are  totally  ditPerent  and  dis- 
tinct from  those  of  tbe  Western  States,  whose 
authorities  have  been  dted  in  these  opinions. 
The  reasons  that  existed  thai  exist  now.  It 
is  true  they  are  dormant  but  that  is  all. 
These  reasons  made  It  imperatlTe  that  tbe 
Constltntion  should  be  as  nearly  permanent 
as  a  state  C<»istltution  may  be.  Tbey  made 
It  necessary  that  this  Gonstltation  should  be 
made  difficult  to  amend.  They  made  it  nec- 
essary that  section  273  should  be  strictly 
complied  with  before  an  amendment  a>uld 
become  a  part  of  It.  Being  conversant  with 
this  public  policy  and  these  reasons,  I  wish 
to  repeat  that  I  am  satisfied  beyond  all  rea- 
sonable doubt  that  this  amendment  is  uncon- 
sUtntlonal,  and.  in  my  opinion,  the  majority 
of  my  brethren  hare  committed  a  most  grave 
error  In  this  case. 

I  express  no  opinion  opon  tlie  oOier  ques- 
tions presented. 

HOU>EN.  J.  (dissenting.  The  importance 
of  tbls  case  prompts  me  to  state  tbe  reasons 
upon  whi(^  I  liase  my  dissent  from  tbe  opin- 
ion of  the  majority. 

1.  The  InidatlTe  and  referendum  amend- 
ment la  void,  because  a  majority  of  tbe  quali- 
fied electors  voting  at  the  election  did  not 
vote  for  it  Section  273  (tf  tbe  Constltntion 
reads  in  part  as  follows: 

"If  it  diaU  appear  that  a  majority  of  the 
qualified  electors  voting  shall  have  voted  for  the 
proposed  change,  alteration,  or  amendment,  then 
it  shall  be  inserted  by  the  next  succeeding  Legis- 
lature as  a  part  of  this  Constitution,  and  not 
otherwise." 

Tbls  section  of  the  Constitution  Is  manda- 
tory, and  provides  that  no  amendment  shall 
be  Inserted  by  the  Legislature  as  a  part  of 
the  CoDstltutiott  unless  It  shall  appear  that  a 
majority  of  tbe  quallfled  electors  voting  shall 
bare  voted  for  the  amendment  The  authori- 
ties bold,  and  It  is  conceded  here  by  all  par- 
ties, that  a  majority  of  tbe  electors  voting 
means  a  majority  voting  at  that  election,  and 
that  whether  an  abiendment  to  the  Constitu- 
tion has  been  adopted  by  tbe  required  major- 
ity of  voters  and  properly  Inserted  In  the 
Constitution  by  the  Legislature  is  a  ques- 
tion for  Judicial  determination,  and  that  the 
courts  may  kmk  to  tbe  official  returns  filed 


In  tbe  office  of  the  secretary  of  state,  and 
from  these  returns  may  take  judicial  notice 
of  the  result  of  the  election  as  shown  there- 
by. State  V.  Powell.  77  Miss.  S43,  27  South. 
927.  48  L.  B.  A.  652;  Gottsteln  v.  Lister.  88 
Wash.  462.  153  Pac.  595. 

In  the  case  before  us  two  sets  of  returns 
were  filed  with  the  secretary  of  state  by  the 
election  commissioners.  The  first  set  was  In- 
complete, and  did  not  purport  to  show  tbe  to- 
tal number  of  votes  cast  at  the  election,  but 
merely  showed  the  highest  vote  cast  for  any 
candidate  voted  for  at  the  election,  which 
showing  could  not  reveal  definitely  the  total 
number  of  voters  voting  at  the  election,  be- 
cause the  highest  vote  cast  for  any  candidate 
or  measure  is  always  less  than  the  total  vote 
cast  at  the  Section  for  all  tbe  candidates  or 
measures  where  there  are  several  candidates 
and  measures  on  the  ballot  It  Is  a  well- 
known  fact  that  a  considerable  percentage  of 
the  voters  do  not  vote  for  each  and  all  of  the 
men  or  measures  on  the  ballot ;  and  so  It  ap- 
pears here  that  tbe  highest  vote  cast  for  any 
candidate,  according  to  the  first  returns,  was 
about  an  ararage  of  31  votes  less  In  each  of 
the  SO  countlea  than  the  total  number  of 
votes  cast  at  the  election  In  each  county,  as 
shown  by  the  amended  returns. 

When  the  Incompleteness  and  Incorrectness 
of  tbe  first  returns  appeared  to  the  secretary 
of  state,  be,  realizing  tbe  necessity  of  an  as- 
certainment of  tbe  total  number  of  votes  cast 
at  tbe  election,  so  that  it  might  be  correctly 
determined  whether  or  not  the  pr(^)osed 
amendment  had  received  a  majority  of  the 
votes  cast  requested  of,  and  obtained  fr<Hn. 
tbe  commissioners  of  election  in  all  tbe  coun- 
ties amended  and  complete  returns,  certifying 
and  showing  the  total  number  of  rotes  cast 
at  the  election,  as  shown  by  the  voting  lists 
that  were  kept  by  the  election  officials,  and 
which  recorded  the  names  of  the  voters  and 
the  ballots  as  they  were  deposited  In  the  bal- 
lot box.  See  Beport  of  Secretary  of  State, 
November.  1918.  pp.  76,  77 ;  State  v.  Ptgott. 
97  Miss.  599,  54  South.  257,  Ann.  Cas.  1912C. 
1254;  State  v.  I>ow-eU,  77  Miss.  543,  27  South. 
927,  48  L.  B.  A.  652.  These  complete,  certi- 
fied, unquestioned,  and  undisputed  returns 
were  filed  with  the  secretary  of  state  within 
19  days  after  the  election,  as  required  by 
law,  and  were  duly  submitted  to  the  Legis- 
lature. These  returns  show  that  40,070  qual- 
ified electors  voted  at  the  election,  and  that 
19,118  electora  voted  for  the  Initiative  and 
referendum  amendment  which  number  is  less 
than  a  majority  of  the  total  votes  cast  at  tbe 
election.  Therefore,  it  appearing  that  tbe 
amendment  did  not  receive  "a  majority  of 
the  votes  of  the  qualified  electors  voting"  at 
the  electl(ni.  it  could  not  be  v^ldly  Inserted 
by  tbe  Legislature  as  a  part  of  the  Constitu- 
tion. The  correctness,  regularity,  and  legali- 
ty of  the  amended  returns  certifying  the  total 
number  of  voters  voting  at  tbe  electUm  Is  not 
cmtested  or  disputed,  exo^t  by  argument 
based  upon  speculation  and  mere  ooBjectanb 
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In  fact,  these  letorns  are  tbe  only  rotonis 
that  attempt  or  purport  to  show  the  total 
number  of  votes  cast,  and  the;  betne  tbe  best 
evidence,  and  in  tact  the  oiUy  poeitiTe  and 
concInsiTe  evidence,  as  to  the  material  ques- 
tlMi  ct  the  total  number  of  voters  vottog, 
they  must  govern  and  settle  the  question,  and 
eetabUSh  the  truth  to  be  that  4(M>70  votes 
were  cast  at  tbe  Section;  and,  this  being  tme, 
the  amendment  failed. 

In  the  Jonee  Case,  106  Bilsa.  522,  64  South. 
241,  the  court  acted  upon  returns  there  which 
did  not  purport  to  show  the  total  number  of 
votes  cast,  but  It  acted  upon  the  presumption 
that  the  total  number  of  votes  shown  to  have 
been  cast  for  the  candidate  receiving  the 
highest  vote  was  the  total  number  of  votes 
cast  at  the  election.  This  is  an  unsatisfac- 
tory standard,  but  the  court  had  no  other  in 
that  case.  But  In  the  case  before  us  now  we 
have  the  complete  and  correct  returns  which 
show  definitely  and  positively  the  total  num- 
ber of  votes  cast,  according  to  the  records 
kept  by  the  officials  holding  the  election. 

The  effort  of  the  majority  opinion  to  dis- 
credit or  undervalue  these  amended  and  com- 
plete returns  can  find  no  support  In  reason 
or  authority.  Tbe  certified  voting  list  show- 
ing tbe  registration  of  the  names  of  the  vot- 
ers and  that  they  voted  by  putting  their  bal- 
lots in  tbe  box,  is  presumptive,  and  even  con- 
clusive, evidence  of  the  total  number  of  votes 
cast  at  tbe  election,  and  should  prevail,  un- 
less the  presumption  Is  rebutted  and  over- 
come by  evidence  to  the  contrary.  Board  of 
Trustees  v.  Board  of  County  Commissioners, 
61  Kan.  796,  60  Pac.  1057;  People  v.  Ruyle, 
fil  111.  528;  IS  Cyc.  876.  Nothing  is  shown 
here  to  discredit  or  impeach  the  truth  of  the 
amended  returns.  It  therefore  appears  be- 
yond a  reasonable  doubt  that  the  amendment 
did  not  receive  a  majority  of  the  votes  cast 
at  the  election. 

I  do  not  know  what  tbe  Legislature  thought 
about  this  amendment  when  they  passed  the 
resolution  inserting  it  Into  the  Constitution. 
I  can  (mly  Judge  from  the  language  nsed  in 
tbe  resolution.  There  were  nine  constitution- 
al amendments  voted  upon  at  the  same  elec- 
tion, and  afterwards  inserted  into  the  Gw- 
stltution  by  the  L^slature  at  tbe  same  ses- 
sion of  1916.  Oae  of  these  nine  amendments 
was  the  initiative  and  referendum  amend- 
ment here  Invcdved.  All  of  the  other  eight 
aniendm^ts,  ezo^t  one.  rec^ved  more  than 
20,036  votes,  a  majority  of  the  votes  cast,  ac- 
cording to  the  amended  returm^  die  only  re- 
toms  that  vrea  attempted  to  show,  and  did 
show,  the  actoftl  total  vote  cast,  and  the  Leg- 
islature adjudicated  and  certifled  the  feet, 
In  tbe  resolntlons  Inserting  these  other  eight 
amendments,  in  tbe  ft^owlng  language: 

"And  as  BK>eaT8  from  the  returns  thereof, 
duly  made  to  the  secretary  ol  state,  a  majority 
of  tbe  qnallfied  electors  voting  thereat  voted  in 
£avor  ox  the  said  amendment."  Acts  ot  1916,  p. 


It  is  seen  that  die  LQgUlatnre  adjudged 
and  certifled  the  Important  fiict  that  these 
eight  amendments  received  a  majority  of  tbe 
votes  cast  as  required  by  section  273  ot  the 
Constitution,  and  they  had  no  trouble  In  ad- 
judicating this  fact  because  these  eight 
amendments  except  one  had,  as  a  matter  of 
fact,  received  a  majority  of  tbe  40,070  votes 
cast  at  the  election,  and  the  decree  of  this 
fact  by  the  Legislature  was  proper,  and 
should  forever  preclude  inquiry  as  to  mat- 
ters behind  it.  But  when  tbe  Legislature  re- 
solved to  insert  the  initiative  and  referendum, 
amendment,  here  In  question,  observe  wbat 
they  said  In  tbls  reaolntlonf  which  I  quote  as 
follows: 

"As  appears  trom  Hht  returns  doly  made  to 
said  secri^aiT  of  state,  10,118  votes  were  cast  in 
favor  of  Bald  amendment,  and  SJIS  votes  were 
cast  ag^nst  said  amendment.  Therefore,  be  it 
resolved,"  etc    Acts  1916,  p.  219. 

It  seems  that  the  Legislature  was  careful 
to  avoid  adjw^lng  and  certlQrlng  that  this 
Initiative  and  referendum  amendment  had 
received  a  majority  of  the  votes  cast  at  tbe 
election,  but  they  Inferentlall^  negatived  tbe 
fact  They  did  not  even  attempt  to  say  how 
many  votes  were  cast,  but  leave  the  reader  to 
infer  what  he  will  for  himself.  And  we  ore 
asked  to  certl^  a  fact  which  the  Legislature 
refused  to  do.  I  cannot  consistently  do  so. 
Why  did  they  not  certify  In  this  resolution, 
as  they  had  in  the  other  eight  resolutions, 
that  the  amendment  rec^ved  a  majority  of 
the  votes  cast  at  the  election?  This  court 
has  often  held  that  boards  of  supervisors  In 
minor  matters  before  them  must  adjudicate 
and  certify  upon  their  minutes  certain  focts 
In  order  to  give  validity  to  their  actions.  All 
will  no  doubt  agree  that  the  Legislature  ei- 
ther did  not  believe  this  amendment  had  re- 
ceived tbe  constitutional  majority  at  the 
polls,  or  they  seriously  doubted  it,  and  yet 
they  Inserted  it-  in  the  face  of  section  273, 
whlcb  Is  mandat<n7  &nd  imperative,  and 
which  80  clearly  pn^lts  the  Insertimi,  un- 
less It  shall  conclusively  appear  that  the 
ameiidmrat  received  a  dear  majority  ot  the 
votes  cast  at  the  elecUon.  And  the  majoilty 
decision  of  this  court  Is  now  giving  Judicial 
sanction,  in  my  Judgment,  to  this  violation  of 
the  Constitution. 

2.  I  am  equally  certain  that  the  Initiative 
and  reterffiidnm  amendment  to  the  Constltu* 
tltm  is  invalid,  for  tbe  reasm  that  it  was  not 
properly  submitted  to  tbe  voters,  as  required 
by  secticm  273  of  Uie  Constltntlon,  which 
reads  In  part  as  follows: 

"And  if  more  than  one  amendment  aball  be 
submitted  at  one  time,  they  shall  be  submitted 
in  such  manner  and  form  that  tbe  people  may 
vote  for  or  against  each  amendment  separately 

I  think  that  the  amendment  as  submitted 
contains  more  than  one  subject,  or  purpose, 
and  la  therefore  not  one  single  amendment, 
which  should  have  been  submitted  separately. 

The  majority  oplnltHi  rdles  np<m  the  Jmes 
Oase,  siqira,  for  Ita  snpport,  and  I  aoc^  tbot 
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decision  as  being  correct,  and  I  propose  to 
follow  It  as  the  law  In  this  state  in  discussing 
the  questions  involved  In  this  case.  The 
principle  announced  in  the  Jones  Case,  which 
I  quote  from  that  opinion,  Is  as  follows: 

"In  order  to  constitute  more  than  one  amend- 
mcDt,  the  proposition  submitted  must  relate  to 
more  than  one  mibject,  and  hare  at  least  two 
distinct  and  separate  purposes,  not  dependent 
upon  or  connected  with  eacix  other." 

This  Is  a  sound  rule,  and  It  was  applied  In 
the  Jones  Case  by  extreme  liberal  construc- 
tion; but  my  brethren  here  make  the  plain 
mistake  of  applying  that  principle  to  a  prob- 
lem quite  different  from  that  prraented  in 
the  Joaea  Case.  The  trouble  Is  not  with  the 
principle  announced,  but  the  error  lies  In  its 
application.  The  amendment  InvolTed  In  the 
Jones  Case  was  an  amendment  of  section  163 
of  the  Gcoistitotton,  which  proTides  that  the 
JndgeB  of  tbe  dicult  and  duuicery  courts 
shall  be  elected  instead  of  appcdnted,  as  pro- 
Tided  by  this  single  section  15S  betxm  amend- 
ed. The  amendment  there  was  of  one  section 
of  the  Constltujlon  and  deall^  with  one  sub- 
ject, Tis,  ntad  pnus  oonrts,  or  Judges  of  courts 
of  original  and  oonenrrait  jurisdiction.  The 
Gonstitnaon  treated  it  as  one  subject. 
Thoiq^  Berated  in  the  administration  of 
their  respectlTe  functions  in  tUa  stato,  either 
court  cmld  bear  and  determine  all  matters 
within  their  reapecUTe  original  jnrisdicttons 
— and  this  is  d(Kie  In  some  states— If  one  or 
the  other  court  were  abolished.  The  purpose 
there  was  to  change  the  Gonstitntlon  so  that 
this  partlcnlar  part  of  the  judiciary,  tieated 
as  one  subject  in  one  section,  would  be  elec- 
tlTe,  Instead  of  appfdntlTe,  tibereby  prescrib- 
ing a  harmonious  scheme  of  electing  these 
nisi  prins  judges,  with  similar,  original,  and 
ctmcurrent  jnrisdictlaial  powers. 

But  the  case  at  bar  la  radically  different 
Here  the  ammdment  submitted  and  voted 
upon  as  ooe  amendment  coiitalns  three  dis- 
tinct subjects,  or  powers,  or  purposes,  to  wit: 
First,  the  right  by  petition  of  6,000  votos  to 
refer  any  legislative  act  to  tlie  pe<q)le  for  ap- 
proval or  ndecUon;  secoad,  the  right  of 
7,600  voters  to  propose  any  measure  1^  initia- 
tive petition  to  the  people  for  adoption  or  re- 
jection ;  third,  the  word  "measure"  meaning 
any  constltutiohal  amendment  or  legislative 
measure,  bill,  or  statutory  law,  it  provides 
for  amendment  of  the  Constltutlora  by  Initia- 
tive petition.  In  the  Jones  Case,  supra,  this 
court  said,  in  substance,  that  if  the  proposi- 
tion submitted  related  to  more  than  one  sub- 
ject, and  to  separate  purposes  Ind^ndent 
of  each  other,  then  it  was  imiwratlve  under 
the  Constitutiim  Uiat  the  matters  be  submit* 
ted  separate.  , 

Is  there  more  than  one  subject,  or  one  pur- 
pose, embraced  in  the  pn^ositioii  submitted 
in  the  case  before  us?  That  there  Is  more 
than  one  subject  here  must  clearly  appear  to 
the  mind  of  the  well-seasoned  lawyer.  It 
deals  with  aectlon  83  of  the  Oonstltution  by 
changing  the  exclusive  method  of  enacting 


statutory  law  by  the  Le^ature,  subject  to- 
the  veto  power  of  the  Governor ;  and  it  deals 
with  section  273  of  ttie  O(»stitution,  a  differ- 
ent section  in  a  different  article  from  section 
38,  and  changes  the  exclusive  method  pre- 
scribed there  of  am«idlng  the  Constitution, 
and  In  effect  strikes  down  the  safeguards 
there  provided.  Therefore  the  amendment 
relates  to  at  least  two  subjects:  The  enact- 
ment or  repeal  of  statutory  law;  and  the 
change  or  amendment  of  Constitutional  law. 

That  there  is  a  dear  difference  between  a 
statutory  prorIaI<»i  and  a  constitutional  pro- 
vi^on,  I  have  no  doubt  whatever.  The  dis- 
tinction between  the  two  is  a  matter  of  legal 
and  judicial  history.  From  time  immemorial 
they  have  been  treated  as  separate  and  dis- 
tinct in  character  and  dignity  by  the  makers 
and  expounders  of  the  law.  Should  you  say 
that  there  Is  no  difference  between  the  two^ 
you  then  put  them  upon  a  parity,  and  dis- 
pute the  necessity  and  wisdom  of  any  Oonstl* 
tutlott  at  all.  Constitutions  are  made  by  the 
people,  and  are  basic  rules,  and  the  supreme 
law  of  the  land.  Statutory  law  is  enacted 
by  the  Legislature,  within  the  limits  and 
powers  prescribed  and  conferred  by  the  Con- 
Btltutlui.  But  my  brethren  say  that  the  two 
matters  or  subjects  are  but  one  subject  In 
fact;  that  Is,  "law,"  statutory  and  constitu- 
tional. This  reasoning  la  unsound,  and  finds 
no  supporting  authority  outside  the  minds  of 
my  learned  associates.  To  illustrate  the  er- 
ror th^  make:  If  you  speak  of  a  hununlng 
bird  and  an  eagle,  yon  would,  in  a  sense, 
speak  of  the  same.subject,  vlx.  "birds,"  "fowls 
of  the  air";  but  a  clear  dlffer^ce  exists  be- 
tween the  twd  kinds  of  birds.  Here  there- 
are  two  subjects  of  "laws" — not  one  single 
subject  of  "laws,"  but  two  subjects  of  '^ws,"^ 
disconnected  with  and  Independent  of  each 
other. 

The  amendment  has  more  than  (me  distinct 
and  separate  purpose.  Its  purpose  was  to  do 
three  separate  and  distinct  things,  vis.:  To 
provide  a  referendum  to  approve  or  reject  the 
legislative  acts ;  sectmd,  to  provide  that  laws 
may  be  proposied  and  adt^ted  by  initiative 
petition;  and,  third,  to  provide  that  the  Con- 
stitution may  be  changed  or  amended  by  ini- 
tiative peUtlim  of  a  different  number  of  vot- 
ers than  la  required  for  other  Initiative  and 
referendum  petitions — ^thus  showing  the  dl»- 
tinctton  In  the  dlfferimt  sabject-matters. 
None  of  these  tiiree  subjects  are  connected 
with,  (H-  d^ndent  upon,  the  other,  but  they 
are  separate  and  distinct  from  eacb  other, 
and  may  stand  alone ;  tberefm  tiie  amend- 
ment here  submitted  craitains  at  least  two,  if 
not  three,  amendments  that  riionld  have  been 
submitted  separately.  The  votn  mlglit  ftvor 
one.  or  even  two,  of  these  amendments,  and 
wish  to  reject  the  other;  but  he  must  take 
or  reject  all  or  hone,  because  he  is  denied  bis 
constitutional  Ti0xt  to  vote  on  tlie  amend- 
ments separately.  Some  voters  might  think 
the  referendum  is  a  good  law-for  the  purpose 
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of  a  check  or  veto  power  against  tmdeslrable , 
leglslatltni;  ^hUe  oUtera  may  believe  that 
amending  t&e  ConsUtntlon  by  InitlatiTe  peti- 
tion of  a  small  per  centum  of  the  people, 
thereby  subjecting  tbe  Constltntlon  to  change 
by  political  waveB.  or  the  fanciful  whims  of 
a  few  people,  is  not  wise  or  desirable.  Tbere- 
fore  the  people  should  be  permitted  to  Tote 
«n  the  amendments  separately. 

In  the  Powell  C&se,  supra,  tbe  court, 
through  Chief  Justice  Whitfield,  said: 

"Whether  an  amendment  is  one  ot  many 
clearly  must  depend  upm  tbe  nature  of  Uie  snb* 
Ject-metter  covered  by  the  amendment.  If  the 
pn^ositions  are  separate,  obb  in  no  manner  de- 
iiendeot  uvoD  the  other,  bo  that  a  voter  may  ia- 
telligently  vote  for  one  and  against  the  other, 
one  being  able  to  stand  alone,  dUconnected 
wholly  from  the  others,  then  such  amendments 
are  many,  and  not  one,  are  Beverable,  and  not  a 
unit,  are  complete  each  in  itself,  and  not  each 
a  part  of  an  interdependent  scheme."  ' 

WUIe  it  Lb  true,  in  a  broad  and  general 
ttense,  constitntlonsl  provisions  and  statutory 
enactments  are  "laws,"  they  are  treated  as 
different  subjects,  as  distinct  subjects,  both 
by  the  law  writers  and  by  the  courts.  They 
are  both  laws,  but  one  is  the  supreme  law, 
tbe  organic  law,  superior  to  L^ilslatures  cre- 
ating them,  and  limiting  and  defining  their 
powers.  It  is  true  that  the  people,  In  promul- 
gating the  Constituticm,  provided  for  its 
amendment,  which  amendment  must  be  by 
the  people;  but  in  the  article  on  the  subject 
we  have  surrounded  the  subject  with  safe- 
guards and  difilcoltieB,  and  tbls  was  done  ad- 
visedly and  toe  a  very  vital  purpose,  la  the 
Jones  Case,  supra,  the  court  said: 

"The  evident  purpose  of  this  section  [refer- 
ring to  section  27S  of  the  Conatitutionl  Is  to  ex- 
act tbe  submission  of  each  amendment  to  the 
Constitution  on  its  merits  alone,  and  to  secore 
the  tree  and  indepeodent  expression  of  the  will 
of  the  people  as  to  each.  I^e  importance  of 
this  cannot  be  too  strongly  stated.*' 

Again,  It  Is  said  In  tiie  J(mes  dose: 
"nat  the  people  of  the  state,  acting  through 
the  constitutioDal  convention  which  framed  the 
0<m«titiition,  intoided  to  impose  and  did  impose 
eertain  limitatlmis  upon  amendments  of  that 
instrument  which  must  be  atriot^  foUoved  be- 
fore tbe  same  can  be  amended,  we  entertain 
no  KKt  of  doubt" 

Following  the  rule  laid  down  In  tbe  J<mes 
Case,  and  applying  the  principle  announced 
.there,  it  Is  not  difficult  to  become  thoroughly 
convinced  that  there  is  a  maAed  difference 
between  this  case  and  the  Jones  Case,  and 
that  the  case  before  us  now  does  not  come 
within  the  rule  or  principle  announced  by 
Justice  Sexton  In  the  Jones  Oase. 

3.  In  speaking  of  the  imiwrtance  and  ne- 
cessity of  the  Gbnstltutitni  b^g  difficult  to 
change,  and  the  desirability  that  It  be  a  per- 
manent Instrumoit,  Justice  Whitfield,  In  the 
Powell  Case,  supra,  77  Miss,  at  page  578,  27 
South.  933,  48  li.  B.  A.  6S2,  says: 

"He  significant  feet  thus  stands  out,  like  a 
mountain  In  the  landscape,  that  for  tbe  whole 
period  of  time  ttom  1817  to  1890,  the  Constitu- 
tion ot  the  state  having  been  four  times  disng- 
ed  dnrtng  sodi  period,  a  period  ot  78  years  of 


state  histt^,  the  people  of  tbis  state,  speaUng 

through  thedr  sovereign  instrument,  the  Oonsti- 
tation,  bad  uniformly  declared  that  no  majority 
of  electcMv  less  than  a  majority  of  those  voting 
for  members  of  the  LegisUtore  (which  electbm 
would  bring  out,  It  was  presomed,  the  largest 
number  of  electors),  should  avail  to  change  the 
organic  law  of  the  land.  That  law  reacbGB  with 
its  protection  every  <Hie  in  the  state.  Unlike 
an  act  of  the  Legidature,  which  may  or  may  not 
be  general.  Its  effectiveness  is  imiversal,  its 
potency  reaches  in  its  power  the  territorial  lim- 
its of  the  whole  state  and  protects  all  rights  <d 
life,  libtfty  and  property  thereunder.  Hiis  diar- 
ter  of  our  Uboties,  this  aA  <^  tbe  covenant,  the 
pet^le  (or  78  years  had  said  should  not  be 
touched  U^tly  or  carelessly  changed." 

The  views  of  Justice  Smith,  In  Dantzler 
Lumber  Co.  r.  State,  97  Miss.  S06,  58  South. 
1,  are  valuable  on  this  subject  Here  la  wbat 
he  said: 

"It  is  true  that  Constitutions  nuur  bs  amend- 
ed ;  but  it  is  also  true  that  this  can  be  dcme  only 
with  great  difficulty,  and,  moreover,  frequent 
cbaoges  in  the  fundamental  law  of  a  state  are 
not  desirable.  But,  be  that  as  it  may,  Consti- 
tutions  must  be  construed  upon  the  theory  that 
they  were  intsnded  to  last  for  all  time.  The 
Supreme  Court  of  the  United  States  long  sines 
has  said,  in  Martin  v.  Hunter,  1  Wheat  SOi,  4 
L,  Ijd.  97,  that  tbe  Constitotioo  was  not  intend- 
ed to  provide  meiidy  for  the  ajgeneies  of  a  few 
years,  but  was  to  endue  thnm^  a  long  lapse  of 
ages.** 

The  maJoril7  opinion  mt  this  court,  iqdiold- 
Ing  the  initiative  and  referendum  amend- 
ment to  tbe  Oonstltatton,  pracUcally  abolish- 
es representative  state  government  and  plac- 
es constltotlonal  amoidmentB  on  a  parity 
with  orfflnary  stiUutee  In  HisslBslppl.  In  vt- 
feet  the  Btrettgth  and  iigaitj  of  tbe  Consti- 
tution u  a  system  of  bade  law,  and  its  per- 
manency as  a  charter  of  liberty  and  equality, 
protecting  tbe  weak  against  tbe  stKnig,  tbe 
mlnorl^  against  tbe  majtnlty,  and  presenr- 
Ing  a  goTwnment  by  the  wUte  man.  Is  seri- 
ously impaired.  Such  was  not  tbe  public 
PoUg7  of  our  state,  nor  tbe  e^iectatlon  of 
the  wise  constitution  makers  when  they  fram- 
ed it  These  public  beneflactOTa  would  hardly 
believe  that  tbe  GonstltutUm  tbey  wrote,  and 
wbicb  baa  wltbstood  all  aasanlta,  and  baa 
been  followed  by  the  Sontbem  States  as  a 
model  of  ingenuity  and  wisdCHn,  would  ao 
soon  be  changed  by  amendment,  so  as  to  do- 
strcv  Its  purpose  and  poUi?.  But,  of  course, 
changing  ot  altering  tbe  Oonstltntlon  is  per- 
missible under  Its  own  provtsLms,  and  if  It  be 
the  wish  of  the  people  that  it  be  cbanged, 
then  no  man  should  complain;  for,  after  all, 
the  pe<^le  are  the  government,  and  should 
have  the  supreme  right  and  power  to  control 
it,  either  directly  or  indirectly,  as  tbey  may 
prefer,  and  this  Inherent  right  cannot  be 
taken  away  nor  surrendered,  except  by  the 
people  tbemselves.  But  when  the  people 
speak  through  their  Constitution,  and  provide 
a  plain,  positive,  and  exclusive  method  of 
changing  or  amending  It,  that  method  should 
be  followed  as  prescribed,  for  It  is  unques- 
tionably true  that  the  command  of  the  Con- 
stitution Is  hut  the  voice  of  the  pet^tle  ai>eak- 
Ing  through  their  organic  chart^v>  ■ 
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lo  tbe  case  before  ua  the  method  prescribe 
ed  by  the  people,  tbroogta  their  Constltutlou, 
for  amendment  thereof,  was  not  followed, 
bnt  the  positive  directions  of  the  Constitu- 
tion on  that  subject,  In  my  judgment,  were 
ignored  and  flagrantly  violated;  and  as  a  re- 
sult of  this  erroneous  decision,  the  Constitu- 
tion, the  rock  of  the  fathers,  may  now  be 
easily  changed,  or  repealed,  by  the  method 
provided  in  the  crude  and  defective  Initiative 
and  referendum  amendment  here  in  qnestion. 
That  sacred  Instrument,  which  has  so  long 
been  regarded  as  a  monument  to  the  wisdom 
and  patriotism  of  the  great  minds  that  fram- 
ed it,  some  ot  whom  have  passed  to  the  Great 
Beyond,  Is  now  stripped  of  its  dignity  and 
stability  and  put  upon  equal  terms  with  the 
ordinary  l^slatlve  act,  and  that,  too,  with- 
out giving  the  people  a  chance  to  vote  on  it 
separately,  and  without  adopting  it  by  a  ma- 
jority vote,  as  required  by  the  people  in 
speaking  through  their  Constitotion. 

(118  Hta.  sa)  — «=» 

MISSISSIPPI  R.  COMMISSION  v.  ILLI- 
NOIS CBNT.  B.  GO.  et  aL  (No.  18380.) 
(Snpreme  Court  of  Mlssisafp^  Division  B. 
April  2,  1917.) 
Bailsoads  «=»229  —  Screenino  Passbnobb 

GOACHKS— POWBES    OT.  RaILBOAD  CoiOCIS- 

aion. 

Code  190a,  I  4855.  giving  Railroad  Com- 
mission power  to  estabUsh  relations  for  pas- 
senger depots,  and  section  48w,  riving  it  pow- 
er to  make  orders  as  to  the  nnmber  and  diar- 
acter  of  passenger  coaches,  give  it  no  power 
to  require  railroads  to  screen  Uieir  passenger 
coaches  "to  better  protect  the  health  of  the 

Eoeral  traveling  pablic,"  even  though  it  might 
ve  mode  such  an  otder  £w  the  ctnnfort  o£ 
passengers. 

[Ed.  Notfi^For  other  cases*  see  Railroads, 
Gent  Dig.  |  748.] 

Appeal  from  Chancery  Court,  Hinds  Ooon- 
1y;  O.  B.  Taylor,  Cliancellor. 

Suit  by  tbe  XUlnots  Central  Railroad  Gt>m- 
pany  and  others  against  tbe  Mississippi  Rail- 
road OomiQlnl<HL  From  a  decree  for  plain- 
tifl^  defendant  i^ipeals.  Affirmed. 

Ross  A.  Collins.  Atty.  Gen.,  for  appellant. 
Mayes,  Wells,  May  ft  Sanders,  R.  H.  &  J.  H. 
Hiomjpson,  and  Fulton  Thompson,  all  of 
Jacl£80n,  for  appellees. 

COOK,  P.  J.  This  suit  was  filed  In  the 
chancery  court  of  Hinds  county  to  test  tbe 
power  of  the  Railroad  Commission  to  require 
railroads  to  screen  their  passenger  coaches 
"to  better  protect  the  health  of  the  general 
traveling  public."  The  appellees  challenged 
the  power  of  the  Comml^on  to  make  'such 
order,  and  from  a  decree  sustaining  the  con- 
tention of  appellees  the  Railroad  Commission 
prosecuted  this  appeal. 

The  Commission  contended  that  It  posses- 
sed the  power,  and  to  support  its  contention 
it  relies  Uptm  section  4800,  Code  of  1906, 
wfaifdi  reads  as  follows: 


"Every  railroad  shall  famish  a  sufficient  num- 
bw  of  passenger  cars  to  comfortabty  accom- 
modate and  seat  its  passengers :  and  if  any  rail- 
road shall  fail  to  do  so,  the  Commisaion  shall 
entertain  the  petition  of  any  person  cognizant 
of  the  facts.  When  the  petition  is  filed,  the  rail- 
road shall  be  doly  notified  thereof,  and,  after 
investigating  the  case,  the  Commission  shall 
make  and  certify  to  the  railroad  such  orders  as 
to  the  number  and  character  of  passenf^er  coach- 
es necessary  for  the  public  convenience  as  the 
Commission  (diall  deem  proper;  and  in  any  pro- 
ceeding cmceming  the  matter,  such  order  of 
the  Commission  shall  be  deemed  prima  facia 
reasonable  and  proper." 

The  railroad  companies  insist  that  the 
statute  quoted  does  not  sustain  the  conten- 
tion of  tbe  Commission.  In  the  first  places 
tbey  say  that  the  Commission  did  not  make 
tbe  order  for  the  purposes  enumerated  in  tbe 
statute,  and  secondly  the  statute  does  not 
empower  the  Commission  to  pass  sanitary 
ordinances  of  this  character,  but  this  pow^. 
If  it  exists  at  all,  is  conferred  apon  the 
state  board  of  health  by  chapter  64,  Code  ot 
1906.  If  we  let  the  order  In  question  speak 
for  Itself  It  seems  quite  certain,  that  It  was 
intended  as  a  health  measure,  and  not  as  a 
measure  for  the  cfHnfort  of  passengers.  In 
fact,  the  order  expressly  defines  its  purpose 
*'to  protect  the  health  of  tiie  general  travel- 
ling public." 

Appellees  also  Insist  that  section  48SB, 
Code  of  1906,  confera  npon  tbe  Railroad  Com- 
mission all  of  the  powers  it  possessed  to 
nlate  sanitary  conditions,  and  that  the  power 
attempted  to  be  exerdsed  In  this  instance 
Is  not  given  in  that  eeetlim.  ^Hils  court  has 
said,  in  Railroad  Ga  r.  Railroad  Commis- 
sion. 94  Miss.  124,  49  South.  118: 

"It  is  nniversally  held  that  a  railroad  com- 
mission is  a  mere  administrative  or  advisory 
board  created  to  carry  out  the  will  of  the  Legis- 
lature, and  that,  before  It  can  do  any  act,  it 
must  be  able  to  point  to  Its  grant  of  power  from 
the  Legislatare,  and  must  be  given  in  dear  and 
express  terms,  and  nothing  will  be  had  1^  in- 
ference." 

It  must  be  said  that  section  4855  does  not 
confer  the  power  assumed  either  by  express 
terms  or  by  Inference.  But  the  Railroad 
Commission  points  to  section  4860  for  Its 
power.  We  do  not  believe  It  necessary  to  de- 
cide that  the  Railroad  CommIssl<m  may  not 
require  screened  passenger  coaches  for  the 
comfort  of  the  traveling  public,  because  wo 
think  that  question  is  not  before  us  In  the 
present  case.  It  may  be  reasonably  said, 
that  files,  bugs,  mosquitoes,  and  other  insects 
are  a  pestiferous  lot,  and  tbat  It  would  add 
very  materially  to  the  comfort  of  passengers 
If  they  were  dented  the  privilege  of  entering 
passenger  coaches.  However,  the  Railroad 
Commission  did  not  pass  the  order  In  question 
for  the  comfort  of  the  passengers.  The  or- 
der. In  Its  terms,  was  to  safeguard  the  health 
of  the  traveling  public,  and  while  the  scientif- 
ic world  now  recognize  that  mosquitoes  are 
guilty  of  being  the  sole  disseminators  or 
malaria  and  yellow  fever.  It  Is  also  tme  tbat 
this  fact  was  not  known  wboi  the  Rallroa* 
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Commission  was  created  and  the  Code  sec- 
tions referred  to  were  passed.  This  being 
true,  it  Is  quite  sure  that  the  L^slature  did 
not  hare  in  mind  health  and  sanitation  when 
section  4860  was  written.  As  before  stated. 
It  is  possible  that  wire  screens  conid  hare 
iieen  foreseen  when  the  statute  was  being 
considered  as  contrlbntlne  to  the  comfort  of 
passengers,  bnt  it  Is  somewhat  difficult  to  be- 
lieve that  we  were  so  far  ahead  of  the  times 
that  we  had  already  convicted  the  flies  and 
mosquitoes  of  manslaughter. 

So  we  have  concluded  that  the  statutes  do 
not  confer  upon  the  Railroad  Commissioners 
any  power  to  pass  health  ordinances  except 
in  regard  to  the  matters  mentioned  In  the 
statute ;  that  the  statutes  do  not  confer  the 
power  assumed  in  this  case.  It  is  not  claimed 
that  the  order  was  for  the  comfort  of  pas- 
sengers, except  In  the  briefs,  which  are  con- 
tradicted by  the  order.  We  do  not  b^eve 
that  the  Oommlsslon  can  shift  its  base;  It 
most  stand  or  fall  nprai  the  order  itself 

Affirmed. 

BTHBIDOID,  took  no  part  In  this  de- 
dsion. 

Oil  MiBa  8»> 

WnXIS      STATE.   (No.  I9ei&) 
(Supreme  Oonrt  of  Miasiwippl.  In  Bane. 
April  9. 1S17.) 

HOHICinS  4=»141(3)~InDICTlIEITT— FOBX  AND 

Requisites— Omissions  . 
An  indictment  (or  assanlt  with  intent  to 
murder,  alleging  that  the  defendant  "on  the  5th 
day  of  September,  1916,  in  the  coonty  and  dis- 
trict aforesaid,  willfully,  feloniously  and  mali- 
ciously, then  and  there  attempt  to  shoot  and 
wound  one  'R.'  with  a  deadly  weapon,  to  wit, 
a  Bbotgnn,"  eta,  wo  tetally  defective  for  the 
omission  of  the  word  '*dld  befiwa  the  word 
"attempt" 

[Ed.  Note.— For  other  eases,  Me  Homicide, 
Gent  Dig.  {  240.] 

Holdea  and  Sterens,  JJ..  dlaaenting. 

Ai^ieai  from  Gircnit  Court,  Jones  County; 
Paul  B.  Johnscm,  Judge. 

Oscar  Willis  was  convicted  of  crime,  and 
he  appeals.  Reversed  and  remanded. 

Bobt.  L.  Bnllard,  of  Laurel,  for  appellant. 
Frank  Soberson,  Asst  Atty.  Gen.,  for  the 
State; 

COOK,  J.  The  question  in  thid  case  Is: 
Did  the  indictment  preferred  against  the  de- 
fendant chai^  any  crime  known  to  the  law? 
Omitting  the  formal  part  of  the  Indictment, 
the  offense  attempted  to  bo  charged  Is  in 
these  words: 

"That  Oscar  WlUis,  on  the  8th  day  of  Septem- 
ber, 1916,  in  the  county  and  district  aforesaid, 
willfully,  feloniouslv  and  maliciously,  then  and 
there  attempt  to  snoot  and  wound  one  V.  K. 
Beed  with  a  deadly  weapon,  to  wit,  a  shotgun, 
intending  thereby  with  malice  aforethought  to 
kill  and  murder  the  said  V.  K.  Reed,  against," 
«te; 

It  wQI  be  oiMerved  Uiat  the  indictment 
does  not  charge  that  the  defendant  attempted 


or  did  attempt  to  shoot  V.  K.  Reed.  The 
omls^TO  of  the  word  "did"  has  be&n  hdd  to 
be  a  fatal  error  In  three  cases  heretofore  de- 
cided by  this  court:  Oook  v.  State,  72  Hiss. 
S17,  17  South.  228;  Hall  v.  State,  44  South. 
810;  McCearfey  v.  State.  97  Miss.  SS6,  52 
South.  796.  It  is  conceded  by  the  Attorney 
Generail  that  the  case  must  be  reversed  if  we 
follow  these  decisions.  It  Is  Insisted  that  the 
declBlcais  referred  to  are  extremely  technical, 
and  should  be  overruled.  We  do  not  concur 
In  this  criticism  of  the  decisions  and  decline 
to  overrule  them,  and  the  judgment  of  the 
trial  court  is  therefore  reversed,  and  the 
cause  remanded. 
Beversed  and  remanded. 

HOLDEN  and  STEVENS,  JJ.,  dissenting. 

HOLDEN,  J.  In  dissenting  from  the  ma- 
jority opinion  In  this  case  I  desire  to  record 
my  views  briefly.  I  realize  that  my  dissent 
te  contrary  to  the  rule  In  this  state  as  an- 
nounced in  Cook  V.  State,  72  Miss.  617.  17 
South.  226,  which  decision  was  followed  by 
this  court  In  two  other  cases.  But  I  believe 
that  the  decision  In  the  Cook  Case  ih  wrong, 
as  the  defect  in  the  Indictment  there  leav- 
ing out  the  word  "did"  was  a  mere  clerical  er- 
ror, Inadvertently  made,  and  was  not  a  snb- 
stantlaj  defect,  nor  an  Integral  part  of  the 
indictment,  such  as  would  make  the  Indict- 
ment void.  However,  It  will  be  noticed  that 
the  indictment  in  the  Cook  Case  is  somewhat 
different  from  the  indictment  In  the  case 
here.  The  Indictment  complained  of  as  being 
fatally  defective  in  this  case  is  as  follows: 

"That  Oscar  Willis,  on  the  Sth  day  of  Septem- 
ber. 1916,  in  the  county  and  district  aforesaid, 
willfully,  feloniooslv  and  maliciously,  then  and 
there  attempt  to  snoot  and  wound  one  V.  K. 
Reed  with  a  deadly  weapon,  to  wit,  a  shotgun, 
intending  thereby  with  malice  aforethought  to 
kill  and  murder  the  said  T.  K.  Beed,  against" 
•te. 

It  wiU  be  observed  that  the  aUeged  de- 
fect in  the  above  Indictment  ocmslBtB  only  of 
the  omission  of  the  auxiliary  verb  "did,'*  or 
the  ondsBlon  of  "ed"  added  to  the  word  "at- 
tempt." If  either  bad  been  written  into  thle 
indictment  there  would  be  no  daim  ot  de- 
fect whatever.  By  reading  the  Cook  Case, 
supra,  it  wUl  be  seen  that  the  reasoning  at 
the  court  there  seons  to  be  based  npon  titm 
speculatUm  that  the  grand  Joty  may  have  In- 
tended to  charge  the  accused  with  an  "at- 
tempt" instead  of  the  commission  of  tbe 
crime.  The  indictment  here  diarges  only  an 
attempt,  so  Qiat  thcxe  Is  a  distinction.  If  not 
a  material  difference,  in  the  two  indlctmoita. 
Bnt  aside  from  any  such  refined  distinction 
as  this,  I  do  not  think  that  the  (miissltm  of 
the  word  "did"  or  *'ed''  In  this  indictment  In- 
validates it. 

During  the  last  decade,  the  bar,  bench,  and 
the  laity  have  been  complalnli^  about  tech- 
nical procedure  causing  delay  and  Injustice 
In  the  courts  of  our  country ;  and  much  has 
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been  preached  against  the  delay  of  the  law 
on  account  of  technical  and  antlqnated  rales 
of  procedure  and  practice,  generally  in  fa- 
vor of  the  criminal,  but  we  find  eome  courts 
Btlll  clinging  to  the  old  out  of  date  tedmical 
rules,  which  are  In  eome  instances  so  ab- 
surd as  to  be  amusing  to  the  criminal  himself 
when  on  trial. 

I  do  not  think  that  an  Indictment  should 
be  held  to  be  void,  If  from  the  entire  language 
used  In  the  Indictment  the  plain  Intendment 
and  clear  meaning  is  ascertainable  by  a  per- 
son of  ordinary  intelligence,  and  the  accused 
Is  reasonably  informed  of  the  nature  and 
cause  at  the  accusation,  and  a  conviction  or 
acquittal  under  the  indictment  can  be  plead- 
ed In  bar  of  another  prosecntton  for  the 
same  ofr«i8& 

The  omission  of  the  word  "did,"  or  "ed," 
in  the  above  Indictment  Is  not  a  fatal  defect, 
but  Is  merely  an  unsubstantial  clerical  error, 
inadvertently  made  In  writing  the  charge. 
Tbls  mistake  Is  not  vital,  as  the  intendment 
and  plain  meaning  of  the  accusation  is  clear- 
ly apparent  to  any  person  of  average  intelli- 
gence. ,  It  fully  Informs  the  accused  of  the 
nature  and  cause  of  the  accusation  upon 
which  he  is  to  be  tried.  Whether  we  say 
that  ttie  word  "did"  or  the  addition  of  "ed" 
to  the  word  "attempt"  may  be  supplied  by 
construction  here,  and  the  inadvertent  omis- 
sion be  read  Into  Che  indictment  In  order  to 
establish  its  plain  intendment  and  meaning, 
or  whether  we  say  that  the  obvious  Intend- 
ment and  plain  meaning  la  safely  ascertain- 
able without  Bivplylng  such  omission,  makes 
little  dUfemce,  so  long  as  tba  correct  and 
just  cuudualMi  Is  reached  as  to  the  validity 
of  the  written  diarge. 

Wwds  are  mere  vehicles,  used  for  the  pur- 
pose at  conveying  thoughts  and  Ideas^  and 
when  the  thought  and  idea  Intended  clearly 
appears  from  the  context  of  the  indictment, 
the  language  has  adequate  served  Its  pur- 
pose. The  omission  of  the  verb  "did"  may 
be  supplied  wherever  the  language  used  In 
the  whole  Indictment  justifies  the  concluslra 
That  it  was  a  clerical  mistake,  and  without  It 
the  accused  has  full  Information  as  to  the 
uSense  be  is  called  upon  to  defend.  It  Is 
not  an  integral  part  nor  essential  Ingredlmt 
uf  the  offense  charged  here,  but  Is  merely  an 
omitted  word  used  in  the  presenting  part  of 
the  Indictment.  And  while  the  indictment 
with  this  word  omitted  is  Imperfect,  stUl  the 
deformity  is  not  such  as  to  destroy  the  vital- 
ity of  the  whole  written  accusation.  While 
the  indictment  may  be  deformed,  or  defective 
in  form,  yet  It  does  not  follow  that  it  is  en- 
tirely lifeless.  The  essentials  of  the  crime 
are  fully  stated  in  the  indictment  here.  The 
accused  was  in  no  way  prejudiced  or  em- 
barrassed in  making  his  defense  to  the 
charge.  An  aognittal  or  conviction  of  the 
oCTense  charged  by  the  language  used  in  this 
Indictment  would  undoubtedly  bar  any  sub- 
sequent prosecution  for  the  same  crime.  The 


conclnsloD  above  being  true  and  correct,  what 
reason  Is  thore  left  justifying  the  courts  In 
upholding  the  contention  that  the  unsubstan- 
tial defect  caused  by  the  Inadvertent  omls* 
aion  of  the  word  ''did"  makes  the  indictment 
constitutionally  vcdd? 

The  main  purpose'  of  an  indictment  Is  to 
reasonably  notify  the  accused  of  the  exact 
offense  he  Is  charged  with  having  committed, 
and  for  which  he  Is  to  be  tried,  so  that  he 
may  pr^tare  and  make  his  defense  to  the 
charge.  The  purpose  of  court  procedure  is 
not  to  shield  the  guilty,  but  to  protect  the 
innocent,  and  afford  to  both  the  guilty  and 
innocent  a  fair  and  full  hearing  on  the  mer- 
its of  the  accusation.  No  more  can  be  de- 
manded by  the  accused.  In  the  past  the 
courts  have  required  such  technical  strict- 
ness In  criminal  procedure  as  to  merit  just 
censure  firom  the  bar  and  the  public.  The 
trend  of  modem  judicial  thou£^t  Is  opposed 
to  upholding  mere  technical  unsubstantial 
errors,  and  I  heartily  agree  with  this  view. 
The  accused  cannot  justly  complain  unless 
he  has  be^  deprived  of  some  substantial 
right  under  the  law.  lUs  rule  is  a  safe 
guide  In  the  administration  of  justice. 

In  the  case  t>efore  us  the  accused  raised 
no  objecticm  ^ther  by  motioo  or  demurrer  to 
the  Indictment  In  the  lower  court,  but  he  pro- 
sented  the  merits  of  his  defense  to  the  lower 
court  and  jury,  and  upon  oonvictltm  he  ap- 
peals and  raises  the  point  of  a  defective  in- 
dictment for  the  first  time  in  this  court,  and 
now  asks  that  he  be  granted  another  chance 
of  acquittal  before  a  jury  because  the  word 
"did"  was  left  out  of  the  indictmmt.  I  am 
aware  of  the  fact  that  this  court  has  held  In 
the  Cook  Case,  si^ra,  that  the  invalidity  of 
a  felony  indictment  cannot  be  waived,  and 
may  be  presmted  in  this  court  for  the  first 
time  In  any  feUmy  charg&  But  I  also  think 
that  this  latter  role  Is  wrong;  and  while  it 
seems  to  be  the  estabUshed  law  of  this  state 
by  decisions,  stlU  I  think  that  there  should 
be  a  reform  In  the  practice  and  procedure  of 
our  coortB,  eltber  by  oiaetmeat  oC  the  I^^s- 
latur^  or  by  tills  court  overturning  these 
moss-covered  technical  rules  of  practice  and 
procedure  which  have  so  long  furnished  an 
avenue  of  escape  for  criminals,  and  wtdcb 
should  now  be  relegated  to  the  junk  pll^  and 
hereafter  proceed  in  a  reasonaUe,  aunmoo- 
tsense  manner  In  the  trial  of  criminal  cases, 
so  that  Justice,  the  thing  desired  In  all  cases, 
may  be  better  obtained  and  more  abundantly 
administered  In  the  courts  of  our  8tat& 

The  majority  opinion  relies  entirely  upon 
the  Cook  Case,  supra,  and  proposes  to  follow 
that  case  as  the  rule  In  this  state.  I  am  re- 
luctant to  overrule  any  prior  decisions  of  this 
court,  unless  It  clearly  and  manifestly  ap- 
pears that  such  decision  is  erroneous ;  and  of 
course  where  property  rights  or  the  rights  of 
life  or  liberty,  are  Involved,  and  would  be  dis- 
turbed or  injured,  I  would  especially  heri- 
tat«  to  overrule  a  former. decision  of  tMs 
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court.  In  faxt,  I  am  dnoere  in  my  rapport  d 
tbe  doctrine  of  stare  decUte;  but  ttie  decision 
of  tbe  question  before  ns  hwe  now  cannot  tai' 
Jure  the  welfsre  ot  any  penon,  nor  dtstorb 
any  property  Interest.  If  tbe  decision  In  tbe 
Oook  Oase  were  avemiled,  and  I  think  tbat 
It  ediould  bave  been  d<nie.  Bat  the  majority 
here  contend  diat  tbe  decision  In  the  Oook 
Case  has  stood  so  long  as  the  law  of  this 
state  that  they  do  not  feel  constrained  to 
OT^Tole  It  I  think  that  It  Is  time  now  to 
OTerroIe  the  Cook  Case  dedslon,  as  too  many 
criminals  have  already  escaped  Jostice 
through  tbe  rule  there  announced,  which  Is 
based  upon  aD  Immaterial  technicality ;  and 
It  Is  time  to  correct  this  rule  of  practice  and 
procedure  In  Mississippi,  and  let  the  man 
charged  with  crime  be  required  to  appear  In 
tbe  courts  and  defend  his  case  upon  the  mer- 
its, and  when  he  has  received  a  fair  and  Im- 
partial trial,  and  It  does  not  appear  that  he 
has  been  deprived  of  any  substantial  right 
due  him  under  the  law  or  tbe  Constitution  In 
the  trial,  then  he  has  no  good  reason  to  com- 
plain on  appeal  to  this  court 

There  are  nxmierous  decisions  in  the  differ- 
ent states  of  America  which  fully  sustain  tbe 
views  that  I  have  expressed  above.  In  fact 
the  weight  of  the  best  authority  in  other 
states  favors  my  position  In  this  case.  I  cite 
here  below  a  few  anthorities  which  sustain 
my  opinion,  and  th^  appear  to  announce  the 
right  and  reasonable  conclusions  on  tbe  sub- 
ject: StaUworth  t.  State,  165  Ala.  14,  46 
South.  618;  Dickens  v.  State.  50  Fla.  17,  38 
South.  008;  State  v.  Whitney,  16  Vt  298; 
State  T.  Edwards,  19  Mo.  674 ;  People  t.  Ou- 
ford,  66  Mich.  90.  33  N.  W.  28;  Ofesar  t. 
State,  50  Fla.  1,  89  South.  470,  7  Ann.  Gas. 
45 ;  People  v.  Elaagan,  139  CaL  115,  72  Pac. 
836;  State  v.  Hlawklns,  165  M.  G.  466,  71  S. 
E.  326 ;  Caples  v.  State,  3  Okl.  Cr.  72, 104  Pac 
493,  26  I*  R.  A  (N.  S.)  1083;  Krueger  v. 
People,  141  111.  App.  510;  Gouch  v.  State,  6 
Ala.  App.  43,  60  South.  539;  Smith  v.  United 
Statea,  107  Fed.  721,  86  O.  C.  A.  353 ;  People 
V.  Idles,  123  App.  Dlv.  8C2,  108  N.  Y.  Supp. 
610;  Jones  r.  United  States,  162  Fed.  417,  89 
a  0.  A  303 ;  Bowes  v.  State,  8  Okl.  Cr.  277, 
127  Paa  883;  State  t.  Sharp.  121  Minn.  381, 
141  N.  W.  626;  Rutland  t.  Commonwealth, 
160  Ey.  77.  169  S.  W.  684; .  Deen  t.  State, 
7  Okl.  Cr.  160.  123  Pac.  Ml;  State  t.  Mc- 
AnlDCb,  172  Iowa,  06. 104  N.  W.  899 :  Qamblln 
T.  States  46  Mlsa.  668. 

"The  extreme  technical  accuracy  anciendy  re> 
quired  caUed  forth  the  remarks  of  Lord  Hale 
that  "Tbe  great  strict,  and  unseemly  niceties 
required  in  some  Indictments  tend  to  the  re- 
proach of  tbe  law,  to  tbe  shame  of  the  govern- 
ment, to  the  encouragement  of  villainy,  and  tu 
the  di^onor  of  God.'  It  is  plain,  however,  that 
much  of  the  tantology  and  prolixity  which  char- 
acterised indictments  In  the  early  period  of 
criminal  procedure  can  be  safely  avoided  with- 
ont  any  infringement  of  the  right  of  the  accused 
to  demand  the  natnre  and  caase  of  tbe  accusa- 
tion against  him,  and  it  is  the  policy  of  modem 
eonrta  to  disregard  mere  technical  objections  and  , 


to  require  only  that  a  criminal  pleadbg  shall 
fully  Btate  tbe  essential  elements  of  tiie  offemw 
charged."   14  B.  G.  I*  171. 

"The  charge  in  the  indictment  that  tbe  defend- 
ant Idll'  the  deceased  is  so  plainly  a  clerical 
mistake  in  leaving  off  'ed'  that  it  is  self-correct- 
iiu;;  and  so,  also^  is  tbe  omission  of  tbe  word 
is*  In  tbe  .usual  formula,  'whose  name  is  to 
tiie  grand  Jury  unknown.*"  StsUwor^  t. 
State,  supra. 

"Tbe  rule  for  the  Interpretation  and  ooDstruc- 
tion  of  even  indictments,  which  are  construed 
more  strictly  Oian  affidavits  *  *  *  Is,  U  the 
sense  is  clear,  nice,  or  technical  exceptions  are 
not  to  be  favorably  r^&rded,  and  verbal  inac- 
curacies, or  clerical  errors,  which  are  explain- 
ed and  corrected  by  necessary  intendment  from 
other  parts  of  the  indictment  or  errors  in  spell- 
ing, which  do  not  obscure  tlu  sanssh  are  not 
fatal"  Ooneh  t.  State,  supnu 


OU  Mlu.  860) 
KELLY  V.  STATE.   (No.  19664.) 
(Sapreme  Court  of  Mississippi,  Division  A. 
April  9.  m70 

1.  HouiciDE  «s»234(10)— SumoiBNOT  OF  Hvi- 
Dsn  OK. 

'  Evidence  of  accused's  alln^ed  confessloQ  and 
testimony  of  an  alleged  eyewitness  Md  to  so*' 
tain  a  murder  conviction  as  a^nst  an  sliM  de* 
fense  proved  principally  by  members  of  aocus* 
ed's  family. 

[Ed.  Notei— For  uQxer  eases,  see  Homidde, 
Cent  Dig.  {  491.} 

2.  Criutnal  Law  «=»lllir3)— Bill  or  Sbc- 

CKFTIOKS— AbOUUBNT  OJ-  COUNSEL. 
On  appeal  of  a  murder  ease,  a  special  bQl  of 
esceptiona  establishes  what  tbe  prosecuting  at- 
torn^ said  in  bis  argument  to  the  Jury,  al- 
though  he  teedSed  on  motion  tot  a  new  trial 
that  he  did  not  make  all  of  such  statements. 

[Ed.  Note.— For  oth»  cases,  see  CMmlnal  Law, 
Cent  Dig.  {  28M.] 

8.  GaiifiNAL  Law  ^a>730(12>— Abguxkrt  ot 

Counsel. 

In  a  mnrder  trial,  the  prosecuting  attorney's 
vigorous  urging  for  conviction,  characterizing  ac- 
cused as  a  bad  negro,  althmigh  the  evidence  did 
not  support  this  charge,  and  stating  he  never 

Erosecuted  innocent  persons,  constitutes  reversi- 
le  error,  where  the  court  sustained  accustHi's 
objections  to  the  remarks,  but  did  nothing  far- 
ther. 

[Ed.  Note.— For  oth«r  cases,  see  Criminal  Law. 

Cent  Dig.  $  161«3.] 

Appeal  from  Circuit  Court  Coahoma  Coun- 
ty; W.  A.  Alcorn,  Jr.,  Judge. 

Horace  Kelly  was  convicted  of  murdw,  and 
appeals.  Beversed  and  remanded. 

Adams  &  Adams,  of  Clarksdale,  for  appel- 
lant Frank  BoberBon.  Asst  Atty.  Oct..  for 
the  State. 

STESS,  J.  The  defendant  Horace  Elelly. 
a  negro.  In  the  circuit  court  of  Coahoma 
county,  was  tried  and  convicted  of  the  mur- 
der of  one  Martha  Ann  Klnunona,  a  negro 
woman,'  and  sentenced  to  be  hanged,  from 
which  judgment  this  appeal  Is  prosecuted. 

[1]  The  testimoDy  npon  which  the  defend- 
ant was  convicted  was  principally  that  of  a 
negro  woman,  Bosa  Dealing,  who  claimed  to 
have  witnessed  the  tragedy.  Bosa  was  also 
Indicted  for  this  offense,,  but  the  Indictment 


<B»ru  other  eases 
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was  nolle  pros'd  against  her.  The  other 
material  testimony  against  the  defendant  was 
that  of  a  negro  man  by  the  name  of  Cato,  a 
paramour  of  the  woman  killed,  who  testified 
to  a  rather  strange  conf^lon  made  to  him 
by  the  accused.  The  defense  was  an  alibi 
proved  principally  by  the  m^bers  of  the 
ftimlly  of  the  accused.  After  a  careful  con- 
sideration of  the  record  we  have  oonclnded 
that  we  would  not  disturb  the  flndlns  of  the 
Jury  alone  upon  the  testimony. 

In  the  closing  argument  of  the  case  the 
district  attorney  used  the  following  language, 
as  Is  shown  by  the  special  bill  of  exc^^tlons : 

"I  want  this  negro,  gentlemen,  I  want  biio. 
You  may  as  well  tear  down  this  courthouse  if 
yen  don't  convict  this  n^ro.  I  want  you  to  give 
me  this  negro." 

"I  want  you  to  convict  this  negro;  If  ydu 
don't  convict  him  I  w<»i*t  be  able  to  convict  any- 
body. God  knows  I  am  in  earnest  and  mean 
what  I  say,** 

"You  must  give  me  this  negro;  I  must  bave 
him;  I  never  will  fed  like  prosecuting  another 
if  you  don't,  and  I  want  you  to  go  and  give  me 
this  negro." 

"I  want  you  to  go  out  and  convict  that  fel- 
low; if  you  don't  convict  him  you  had  just  as 
wdl  tear  down  the  courthouse  and  turn  every 
other  son  of  a  gun  aloose." 
.  "I  don't  know  whether  he  is  goil^  or  not,  I 
believe  It  so  strons  that  I  would  not  mind  being 
^tmitt  when  he  Is  hung.'* 

is  a  mean  nc«n>;  a  bad  negro;  It  la  np 
to  you,  gentlemen;  yon  can  tnm  this  n^^ro 
aloose,  and  dam  up  the  Sunflower  river  with 
dead  negroes,  and  back  the  water  up  to  Clarks- 
dale." 

"I  never  prosecnted  an  innocent  man.  I  al- 
ways investigate  the  cases  thoroughly,  as  I  have 
dono  in  this  case,  and  while  the  law  does  not 
allow  me  to  talk  to  defendants  In  this  court;  I 
did  get  a  statem^t  of  this  case  from  Rose  Hill, 
who  was  cbarg^  with  the  murder  of  Martha 
Ann  Kimmons,  in  presence  of  her  attorneys,  and 
found  that  she  was  not  guilty,  and  nolle  pros'd 
her  case  and  the  case  of  Ludle  Hill." 

[2]  On  motion  for  a  new  trial  In  this  case, 
the  district  attorney  testified  that  he  did  not 
make  all  of  the  statements  hereinabove  quot- 
ed. The  special  bill  of  exceptions,  however, 
signed  by  the  Judge,  certifies  that  be  did,  and 
we  are  governed  by  the  facts  as  set  out  In 
this  bill  of  exceptions,  and  not  by  the  testi- 
mony Introduced  on  the  hearing  of  the  mo- 
tion for  a  new  trial. 

[3]  To  each  of  the  above  statements  the 
attorneys  for  the  defendant  objected,  and 
the  objection  was  sustained  by  the  court. 
However,  the  court  did  not  instruct  the  Jury 
that  they  must  disregard  this  portion  of  the 
argument  of  the  district  attorney,  neither  did 
tt  st(^  the  district  attorney  from  making 
this  character  of  argumenL  So  far  as  being 
harmful  to  the  defendant,  the  objection 
might  as  well  have  been  overruled.  While 
great  latitude  is  allowed  tu  the  argument  of 
eonnsel,  at  the  same  time  these  arguments 
must  be  based  upon  the  testimony  Introduced 
in  the  case.  The  portion  of  the  above^uot- 
ed  argument  was  highly  prejudicial  to  the 
accused.  All  of  It  was  improper.  It  was 
not  an  argumoit  to-convlct  the  defendant  up- 
mi  tba  testimony,  but  rather  an  appeal  to  the 


prejudice  of  the  Jury  to  convict  him  on  gen- 
eral principles.  There  was  no  testimony 
whatever  introduced  to  show  that  the  ac- 
cused was  a  man  with  a  bad  reputation  for 
peace  and  violence,  yet  the  district  attorney 
in  this  argument  characterizes  him  as  "a 
mean  negro;  a  bad  negro."  In  the  case  of 
Martin  t.  State,  in  65  Miss,  on  page  507,  66 
Am.  Rep.  813,  the  court,  in  condemning  a 
similar  argumwt,  says: 

"This  was  an  assumption  or  dedaration  of 
facts  as  to  the  character  of  the  prisoner  made 
by  counsel  without  being  sworn  or  examined  as 
a  witness,  and  of  a  nature  well  calculated  to.in- 
fluence  the  jury  against  the  prisoner.  'The  gen- 
eral character  of  tiie  prisoner  had  not  been  put 
in  issue.  If  evidence  had  been  offered  by  thd 
prosecution  to  prove  that  his  character  was  such 
as  that  attributed  to  him  by  counsd,  it  would, 
upon  the  plainest  principles  of  law,  have  been 
rejected  as  incompetent.  The  prisoner  was  oa 
trial  tor  a  spedflc  offense,  and  It  was  his  right 
under  the  law  to  be  tried  for  tiuit  offense,  upoa 
competent  evidence  confined  to  that  issue.  We 
are  of  ot^nlon  that  the  counsel  for  the  prosecu- 
tion. In  the  matter  above  quoted,  passed  the 
bounds  of  legitimate  advocacy,  and  that,  nndv 
the  dreumstanees  of  the  case,  the  prisoner  mas 
have  been,  and  probably  was,  tberd>y  injured 
Such  declarationB  uttered  by  distinguished  coun- 
sel, of  high  moral  and  social  standing,  in  anr 
case,  would  InevltaUy  tend  to  pr«Judioe  the  Juzy 
against  the  prison^.'* 

The  last  paragraph  of  the  above-quoted 
argument  of  the  district  attorney  was  per- 
haps the  most  prejudicial  and  improper  part. 
By  it  he  told  the  Jury  that  he  never  prose- 
cuted an  Innocent  party,  that  he  always  In- 
vestigated the  cases  thoroughly,  as  he  bad 
d<me  In  this  case,  and  that  he  had  gotten  a 
statement  from  Rose  HIU  or  Rosa  Dearlng, 
who  was  also  charged  with  the  murder,  and 
had  found  that  she  was  not  guilty  of  it. 

It  was  the  theory  of  the  defense  In  this 
case  that  this  woman.  Rose  Hill,  or  Rosa 
Dearlng,  was  the  guilty  party.  She  had  been 
under  an  indictment  also  for  the  same  of- 
fense. There  was  no  testimony  showing  the 
facts  about  the  private  lnvestlgati<m  made  by 
the  district  attorney  In  this  case  and  of  his 
conference  with  Rosa  Dearlng  and  the  facts 
and  reasons  why  he  nolle  pros'd  the  case 
against  her  and  Luclle  Hill.  The  state  would 
not  have  been  permitted  to  Introduce  this 
testimony  had  it  tried.  C<xisequently  the 
argument  of  the  district  attorney  amounted 
In  effect  to  his  unsworn  testimony,  which  was 
Incompetent  It  further  bad  the  effect  of 
giving  the  Jury  the  benefit  of  hU  private 
opinion  as  to  the  guilt  of  the  accused,  not 
based  upon  the  testimony  Introduced  before 
the  jury,  but  based  upon  his  c^lnlon  result- 
ing from  his  private  Investigation  of  the 
case.  In  other  words,  the  district  attorney 
threw  the  weight  of  his  personality  and  his 
private  opinion  into  the  scales,  and  asked 
the  jury  to  convict  this  n^ro  at  least  in 
part  because  he  was  satisfied  of  his  guilt 
from  hla  private  Investigation.  The  Jury 
might  well  have  reasoned  that  under  the  tes- 
timony tbey  had  some  doubt  as  to  whether 
the  accused  or  Rosa  Dearlng  killed  the  de- 
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ceased,  tnit  since  the  district  attorney  bad 
assnred  them  that  from  his  private  Inrestl- 
gatloa  the  accused  was  guilty,  then  th^ 
would  be  safe  In  accepting  this  aasnrance. 
Qaotlng  again  from  the  Martin  Case,  snpr&: 
"Within  the  limits  of  the  testimony  the  argu- 
ment of  counsfd  is  and  should  be  free,  but  that 
freedom  does  not  extend  either  to  the  statunent 
or  die  assumption  of  facts,  or  to  commenting 
Upon  facts  not  in  evideace,  to  the  prejudice  of 
the  adverse  party.  •   *   *  counsel  and 

witness  in  tlie  same  cause  is  not  prohibited  bj 
Uw  if  counsel  chooses  to  testify,  but  such  a  union 
of  offices  is  permisriUe  and  tolerable  only  where 
counsel  is  sworn  aud  examined  like  other  wit- 
nesses." 

This  court  folly  recognizes  that  In  the  en- 
thusiasm of  the  moment  counsel,  who  hare 
an  aUdlng  faith  in  the  guilt  of  the  accused, 
are  often  swept  from  the  legitimate  bounds 
of  argument  by  this  enthnsiunn  on  the  spur 
of  the  moment.  It  Is  well,  however,  to  re- 
member, as  Is  said  by  Justice  Calhoon  in  the 
case  of  Hampton  v.  State,  88  Uiss.  2CT,  40 
South.  S45,  U7  Am.  St  Rep.  740.  that: 

"Trials  are  to  vindicate  innoc«ice  or  ascertain 
guilt,  and  are  not  to  be  vehicles  for  dratmcia- 
tion." 

Because  of  the  above  argum^t  we  are  of 
the  opinion  that  the  defendant  has  not  had 
that  fair  and  Impartial  trial  to  which  every 
one  is  entitled  under  the  law  of  this  state, 
regardless  of  his  race  or  station  In  life 

BeTersed  and  remanded. 


(US  Kiss.  IK) 

STATE  V.  HURDLB.    (No.  19418.) 
(Supreme  Court  of  Mississippi,  Division  A. 
April  9,  1917.) 

Mabtbb  and  Servant  ^=>343 — Etmcino  La* 
BOBEB— Police  Powe^— Statute. 
Code  1906,  |  1140,  providing  that  one  who 
interfnes  vitb  or  induces  a  laborer  or  renter  to 
leave  bis  employ  before  the  expiration  of  bis 
time  without  consent  of  employer  shaU  be  guilty 
of  a  misdemeanor,  is  a  legitimate  exercise  of  the 
police  power  of  the  state. 

[Ed.  Note.— Fcff  t^er  cases,  ses  Master  and 
Servant,  Cent  Dig.  {  1288.] 

Appeal  fnnn  Circuit  Court.  Lafayette  Coun- 
ty; J.  Lu  Bates,  Judge. 

An  affidavit  was  filed  against  J.  T.  Hurdle 
for  enticing  and  Inducing  a  laborer  to  quit 
wwk  b^re  expiratlcm  of  his  time.  From  a 
Judgment  sustaining  a  demurrer  to  the  af- 
fidavit, the  State  anoeals.  Reversed  and  re- 
manded. 

Section  1146,  Code  of  1906: 

If  an;  person  shall  willfully  interfere  with, 
entice  away,  knowingly  employ,  or  induce  a  In- 
borer  or  renter  who  has  contracted  with  an- 
other person  for  a  spedfied  time  to  leave  his  em- 
ployer or  the  leased  premises,  before  the  expira- 
tion of  hia  contract  without  the  consent  of  the 
employer  or  landlord,  he  shall,  upon  conviction, 
be  Gned  not  less  than  twenty-five  dollars  nor 
more  than  one  hundred  dollars,  and  in  addition 
shall  be  liable  to  the  employer  or  landlord  for  all 
advances  made  by  him  to  said  renter  or  laborer 
by  virtue  of  his  contract  with  said  renter  or 
laborer,  and  for  all  damages  which  he  may  have 
sustained  by  reason  thereof.   The  provisions  of 
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this  section  shall  apply  to  minora  under  contract 
made  by  a  parent  or  natural  guardian. 

Frank  Roberson,  Asst.  Atty.  Gen.,  for  the 
State.  Za  0.  Andmrs,  of  Oxford,  tm  a.mA- 
lee. 

HOLDBN,  J.  Tbls  is  an  appeal  by  the 
state  from  a  judgment  of  the  circuit  court  of 
Lafayette  county  sustaining  a  demurrer  to  an 
affidavit,  the  material  parts  of  whldt  are 
here  set  forth: 

"Jim  Tom  Hurdle  did  unlawfully  and  wiDfnlly 
interfere  with  and  entice  away  and  knowingly 
employ  and  induce  Columbus  Garrison,  a  labcwtt 
of  Elic  Lyies.  who  had  contracted  with  Elie 
Lyies  to  work  on  shares  for  one  year  from  Jan- 
uary 1,  1916,  to  January  1,  1917,  to  leave  the 
said  Elic  I^lee  before  his  time  expired  and  with- 
out the  consent  of  said  Elic  Lyies,  landlord  ot 
Columbus  Garrison,  laborer,  against  the  peace 
and  dignity  of  the  state  of  Mississippi." 

The  affidavit  follows  the  statute  (section 
1068,  Code  1882,  and  section  1146.  Code  1906), 
which  [H-ovides  that  any  person  convicted  of 
violating  the  statute  shall  be  guilty  of  a  mis- 
demeanor. Up<m  what  ground  the  lower 
court  snstatoed  the  demurrer  to  the  affidavit 
does  not  ^^Mor  in  this  record ;  but  aa  the 
demurrer  urged  that  the  statute  was  uncon- 
stitutional, we  presume  that  the  ooort  beloir 
sustained  the  demurrer  upon  this  ground. 

The  statute  here  In  question  has  been  in 
ezist«ice  for  many  years,  and  haa  been  en- 
forced, and  its  constitutionality  nph^d  by 
this  court.  Similar  statutes  in  other  states 
have  ahM  been  upheld  as  valid  and  constitu- 
tional. Hoole  V.  Darroh,  75  Miss.  257,  22 
South.  829;  Gregory  v.  State,  42  South.  168; 
Hadacheck  v.  Sebastian,  239  U.  S.  894,  36 
Sup.  Ot  143,  60  L.  Ed.  848;  18  Amer.  &  Eng. 
EncL  of  Law,  739;  Lakeview  v.  Rose  HiU 
Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71; 
State  V.  Aye,  63  S.  C.  458,  41  S.  E.  519 ;  Tarp- 
ley  V.  State,  78  Ahi.  271;  Lee  v.  State.  75 
Ala.  29;  State  v.  Nix.  165  Ala.  126,  51  South. 
754;  State  v.  Harwood,  104  N.  C.  724,  10  S.  E. 
171 ;  SIlDe  V.  Eubonks,  109  La.  241, 33  South. 
211;  Petty  v.  Leggett,  38  South.  649. 

There  is  a  clear  difference  between  section 
1146  and  section  1147  of  the  Code  of  1906. 
This  court,  in  State  v.  Armstead,  103  Miss. 
790,  60  South.  778,  Ann.  Gas.  1915B,  495,  de- ' 
dared  section  1147,  Code  1906,  unconstitu- 
tional, which  decision  was  eminently  correct; 
but  we  think  that  section  1146,  Code  1906,  is 
constitutional  and  valid  as  a  legitimate  ex- 
ercise of  the  police  power  of  the  state. 

The  Judgment  of  the  lower  court  is  rvrm- 
ed,  and  the  case  remanded. 


(US  Hin.  867) 
ILEJMOIS  CENT.  R.  00.  T.  SMALL, 

(No.  19025.) 
(Supreme  Court  of  Mississippi,  Division  B. 
April  2,  1917.) 

Cabriebs  «=92S6(7),  287(3)— Railboads—Ih- 

JTRY — NeGLIOENCB. 

Where  plaintiff  at  night  proceeded  fran  dfi' 
fendant'a  sution  to  wrong  side  ot  waiting  paa- 
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senger  train,  wltliout  knowledge  of  the  costoma- 
rr  method  of  boarding  the  train  at  the  ita- 
tion,  and  in  hastening  to  other  lide  of  train 
tripped  over  a  fddewalk  projection,  defendant 
was  negligent  in  not  lighting  the  premiBes  or 
indicating  a  safe  way  to  the  train,  Irre^vectiTe 
of  whether  reaaonable  care,  or  the  highest  de- 
gree ot  care  dae  a  passenger,  waa  required  id  it. 

Note.— Fot  other  eaae^  see  Oarriera, 
Cent  Dig.  81  1148,  1149.  1106.] 

Appeal  from  Oircnlt  Court,  Montgomery 
County ;  H.  H.  Rogers,  Judge. 

Action  by  J.  B.  Small  against  the  Illinois 
C>entral  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Hayes,  Wells,  May  ft  Sanders,  of  Jackson, 
for  appellant  HIU  ft  Wttty,  of  Qreenwocd, 
for  appellee. 

COOS,  P.  J.  Mr.  Small  sned  the  appel- 
lant railroad  company  for  Injuries  received 
by  him  while  he  was  a  passenger.  The  facts 
of  the  case  are  about  these :  Mr.  Small  was 
a  rerident  of  Wlucaia,  and,  being  in  Jackson 
and  desiring  to  return  to  his  home  at  Wino- 
na, he  went  to  appellant's  depot  and  par- 
chaaed  a  ticket,  which  entitled  him  to  pas- 
saga  on  appellant's  trains  from  Jackson  to 
Winona.  It  .was  his  purpose  to  take  passage 
on  the  train  of  defendant  due  to  arrive  some- 
where abont  midnight  After  watting  for 
some  .time  in  the  waiting  room  provided  for 
passengers  the  train  arrived,  and  be  imme- 
diately left  the  waiting  room  for  the  purpose 
of  boarding  the  train.  It  seems  that  de- 
fendant's station  at  Jackson  was  a  nnlon 
depot  for  all  the  railroads  entering  and  de- 
parting from  Jackson.  The  tracks  were  on 
the  west  side  of  the  depot,  and  it  seems  that 
the  train  appellee  was  to  take  passage  on 
usiully  came  on  the  second  track  west  of  the 
depot,  and  it  is  said  in  the  brief  of  counsel 
for.  appellant  that  the  place  where  this  train 
habitually  opened  its  doors  to  receive  passen- 
gers was  on  the  west  side  of  the  north-liound 
trains.  Appellant,  however,  did  not  knaw  of 
this  rule  or  custom,  and  therefore  he  proceed- 
ed to  go  upon  the  east  side  of  the  standing 
train  towards  the  day  coaches  which  were 
next  to  the  locomotive  pulling  the  train,  the 
Pullman  coaches  being  at  the  rear  of  the 
train.  When  he  bad  almost  gotten  to  the 
locomotive  somebody  on  the  west  side  of  the 
train  cried,  "All  aboard!"  and,  believing  that 
the  train  was  about  to  pnll  out  he  left  the 
sidewalk  for  the  track,  and  began  running  up 
the  track  to  reach  the  bead  of  the  train  and 
go  around  to  the  west  side  for  the  purpose 
of  getting  on  the  train,  he,  in  the  meantime, 
having  discovered  that  he  bad  made  a  mis- 
take In  trying  to  board  the  train  on  the  iride 
next  to  the  depot  This  mistake  Is  probably 
a  natural  one  to  persons  from  the  rural  dis- 
tricts or  the  smaller  towns  of  the  state. 
WliUe  he  was  hurrying  along  be  stubbed  his 
toe  on  the  projecting  side  of  a  wooden  side- 
walk leading  from  the  depot  proper  across  the 
train  to  the  west,  and  fell  upon  his  knees 


Ml  the  walk,  seriously  and  permanently  injur- 
ing blmseUL  There  .was  no  light  at  or  near 
the  sidewalk ;  there  were  no  signs  indicating 
the  side  on  whldt  the  trains  were  to  be  ot- 
tered ;  and  there  were  no  guides  to  direct 
passengers. 

The  trial  Judge  Instructed  the  Jury  that 
appellee  was  a  passenger,  and  that  It  was  the 
duty  of  the  company  to  use  the  highest  degree 
of  care  to  protect  him  from  injury.  This 
instruction  It  is  claimed  was  error.  Appel- 
lant insists  that  the  only  duty  It  owed  to 
appellant  In  the  circumstances  was  to  keep 
Its  premises  in  a  reasonably  safe  condition. 

This  court,  in  the  Smith  O&se,  103  Miss. 
160,  60  South.  73,  seems  to  have  aiH;>roTed 
the  rule  adopted  by  the  trial  court  In  the 
present  case.  However,  as  we  view  the  rec- 
ord in  this  case,  the  plaintiff  was  oitttled  to 
a  verdict  under  the  andisputod  fSacCs,  nnder 
either  of  the  rules. 

It  seems  to  ns  that  It  was  reasonably  to 
have  been  anticipated  that  some-  passenger 
would  very  lik^y  make  the  same  mistake 
that  appellee  made  in  this  case,  and  that  he 
would  very  likely  stumble  over  the  hidden 
sidewalk  and  hurt  himself.  It  seems  clear 
that  it  was  negligence  not  to  provide  a  light, 
so  that  persons  situated  as  appellee  was  could 
have  seen  the  obstruction,  either  that  or  It 
was  the  dn^  ot  the  company  to  have  provided 
some  means  to  Indicate  the  safe  way  to  tbe 
train. 

The  verdi^  was  small,  we  think,  and  we 
believe  that  It  was  InerlttUile  that  Bjfff«iOee 
would  recover. 

Affirmed. 


(lU  Hln.  SI) 

ANDBRSON.  State  Bank  Examiner,  v.  BAS- 

KIN  ft  WILBOURN.  (No.  1962TJ 
(Supreme  Court  of  Mississippi.  April  8,  iSXl.} 
Banks  ano  Bahkimo  «=>15— Insolvxhct— 

DiBTBiBunoN  or  Assets. 
Bank  Guaranty  Act  (Laws  1914,  c  124)  B 
23.  24,  creates  a  fund  from  asKSsments  lened 
upon  all  state  banks  to  guarantee  all  d^iosits 
not  otherwise  insured.  Sections  86  and  60  pro- 
vide the  procedure  for  the  distribution  of  such 
fund,  while  section  38  declares  that  all  deporits 
not  otherwise  secored  shall  be  guaranteed  hy 
the  act  Section  69  Imposes  doable  liabtUtr 
upon  stockholders  in  favor  of  depositora  HeUt 
that  general  creditors  are  entitled  to  participate 
in  tlie  distribution  of  tlie  assets  <^  an  insaLvent 
bank  along  with  depositors ;  the  depoaitors  be- 
ing protected  by  the  guaranty  provisions. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
BinUng,  Cent  Dig.  H  12-17.] 

Cook,  P.  J.,  and  Ethridge.  J.,  dissenting. 

In  Banc.  Appeal  from  Chancery  Court 
Newton  County ;  G.  C.  Tann,  Chancellor. 

Petition  by  W.  E.  Baskin  and  R.  BL  Wll- 
bourn,  partners  doing  a  general  law  prac- 
tice as  Baskin  &  Wllboum,  against  B.  F. 
Anderson,  State  Bank  Examiner,  liquidator 
of  the  Bank  of  Newton.  From  a  decree  over- 
ruling a  demurrer  to  the  petition,  the  de- 
fendant appeals.  Affirmed. 


4B»ror  stbar  eases  see  same  tsple  and  KOT-NUHBERla  aU  Ker-MtmOered  IHgesUaBd  ladsxes 
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Appellant  is  one  of  the  bank  examiners  of 
the  state  and  hj  vtrtne  of  his  office  Is  now 
liquidator  of  the  Bank  ot  Mewton,  whose  af- 
fairs were  taken  ^a^e  of  by  ttM  hoard  of 
bank  examiners  under  the  power  conferred 
by  and  the  general  terms  of  chapter  124, 
Lavra  of  1914.  Appellees,  W.  B.  Baskln  and 
B.  B.  Wilboom,  are  partners  didng  a  general 
law  practlcv  In  the  city  of  Meridian.  The 
estate  ot  the  Bank  of  Newton,  after  being 
taken  In  diarge  by  the  bank  exanUners,  la 
being  administered  by  the  diancery  court 
of  Newton  ooanl7  In  accordance  with  the 
proTislons  of  the  state  banking  law.  In  the 
conrse  of  the  Insolvency  proceedings,  appel- 
lees preEtented  to  the  chancery  court  of  said 
coonty  an  ancillary  petition.  In  wMdi  it  Is 
averred  that  some  two  years  ago  one  T.  B. 
Harper  filed  suit  In  the  drcult  court  of  New- 
ton county  against  the  Bank  of  Newton  seek- 
ing to  recover  damages;  tiiat  Baskln  and 
Wilboum  were  employed  to  defend  the  case ; 
that  a  trial  was  had  In  the  circuit  court,  re- 
sulting In  a  Judgment  of  $1  In  favor  of  the 
plaintiff,  which  Judgment  on  appeal  to  the 
Supreme  Court  was  affirmed;  that  a  reason- 
able fee  for  their  professional  services  Is 
$400,  $300  of  which  has  been  paid,  leaving  a 
balance  of  $100  still  due  and  unpaid;  that 
petitioners  had  presented  to  the  hank  exam- 
iner serving  as  liquidator  their  claim  for  al- 
lowance; and  that  the  examiner  had  disal- 
lowed the  claim*  and  petitioners  asked  that 
the  court  enter  a  decree  approving  and  al- 
lowing the  claim  and  directing  its  payment 
out  <^  the  general  assets  of  the  bank  along 
with  the  payments  to  the  depositors.  It  is 
the  contention  of  aivellees  as  petitioners  In 
the  court  below  I3iat,  as  sloufle  eiedltors  of 
the  Bank  of  Newt(»i,  Qiey  are  raititled  to 
Aare  In  tb»  dividends  deelansd  tqr  the  re- 
celver  under  the  Buperridon  of  the  court 
and  In  Uie  distribution  of  the  assets  <tf  file 
bank  along  with  the  depositors  whose  dalms 
or  depctfts  are  gnaxanteed  by  the  regular 
guaranty  fund  provided  by  the  state  bank- 
ing law.  It  Is  the  ocmtentlwi  of  the  bank 
examiner  that  appellees  have  no  right  to 
share  with  the  guaranteed  depositors  In 
the  distribution  ot  the  assets  until  all  of 
the  guaranteed  depositors  are  paid  in  full. 
There  Is  no  contention  about  appellant  An- 
derson being  in  charge  of  the  bank  as  liqui- 
dating officer,  but  the  ccmtroversy  arises 
over  the  position  taken  by  appellant  that  the 
guaranteed  depositors  should  first  be  paid 
out  of  the  assets  of  the  bank,  and  then,  if 
there  is  any  remaining  assets,  ai^llees, 
along  with  the  other  simple  creditors  of  the 
bank,  will  participate  in  the  distribution  of 
su<di  remainder.  Appellees  demurred  to  the 
ancillary  petition;  the  chancellor  overruled 
the  demurrer;  and  It  is  this  decree,  overrul* 
Ing  the  demurrer  and  granting  an  appeal  to 
settle  the  principles  of  the  cas^  that  Is 
brou^  here  for  review. 


Watkins  &  Watktns,  of  Jackson,  for  appel- 
lant Baskln  ft  Wllbonxn,  of  Meridian,  for 
appellees. 

STBTENS,  J.  (after  stating  the  facts  as 
above).  The  only  question  for  decision  Is 
whether  the  llqnldabn-,  In  administering  up- 
on and  winding  up  the  estate  of  an  insolvoit 
banking  establishment  under  the  supervision 
of  the  (Chancery  court,  should  distribute  the 
assets  pro  rata  to  depositors  and  general 
creditors,  or  should  he  "give  priority  to  the 
guaranteed  depositors.  The  answer  to  this 
qnestltm  la  determined  by  the  provlslcHis  of 
the  Bank  Ouaranty  Act  The  issue  here 
raised  is  occasioned  by  differoit  interpreta- 
tions of  the  act  itselt  The  statute  we  are 
now  called  upon  to  construe  la  l^gthy,  and 
Is  divided  into  6d  sections.  About  the  only 
sections  which  shed  any  Mgbt  upon  this  con- 
troversy are  sections  23.  24,  86,  38,  69,  and 
60.  By  sections  23  and  24  a  fund  Is  created 
from  assessments  levied  upon  all  state'  banks 
to  guarantee  all  deposits  not  otfaerwlse  se- 
cured, or,  to  state  differently,  to  Indenmlfy 
simple  or  primary  depositors.  Section  38  de- 
fines the  beneficiaries  of  the  guaranty  fund. 
Sections  36  and  60  provide  for  the  distribu- 
tion of  the  assets  and  the  procedure  for 
Liquidating  the  bank's  affairs.  By  section  69 
double  liability  Is  Imposed  upon  the  stock- 
holders In  favor  of  depositors.  A  reading  of 
this  statute  will  show  that  depositors  who 
are  not  otherwise  secured  are  made  safe  in 
their  deposits  In  two  ways:  Blrst  by  section 
59  the  stockholders  are  individually  liable 
"for  the  benefit  of  the  dep(xiltors  In  said  bank 
to  the  amount  of  their  stock  at  the  par  val- 
ue thereof.  In  addition  to  the  said  stock, 
•  •  •  Such  liability  may  be  enforced  in  a 
suit  at  law  or  in  equity  by  any  such  bank  in 
process  of  liquidation^  or  by  any  receiver,  or 
other  officer  succeeding  to  the  legal  rights  of 
said  bank."  Secondly,  by  section  88  "all  de- 
posits not  otherwise  secured  shall  be  guaran- 
teed by  this  act."  Under  the  procedure  out- 
lined by  sections  36  and  60  the  bank  exami- 
ner, on  finding  a  bank  to  be  Insolvent,  is 
charged  with  the  duty  of  taking  charge  of 
the  institution  and  of  winding  up  Its  affairs. 
In  so  dtAng  the  act  provides  that  he  shall  is- 
sue to  each  depositor  a  certificate,  evidencing 
the  depositor's  claim,  bearing  6  per  cent  in- 
terest per  annum,  and  that  In  the  Insolvency 
proceedings  dividends  shall  be  declared  upon 
these  interest-bearing  certificates.  He  Is  fur- 
ther charged  with  the  duty  of  causing  "notice 
to  be  given  by  advertisement  in  audi  news- 
paper as  he  may  direct  we^ly,  once  a  week 
for  six  consecutive  weeks,  calling  on  alt  per- 
tons  who  may  have  claims,  but  not  Including 
d^oslts  shown  by  the  books  of  the  bank 
which  shall  prima  fade  be  a  proven  claim 
against  the  bank,  against  sudi  corporation, 
to  preset  the  same  to  the  bank  examiner 
and  make  legal  proof  thereof,  at  a  ^ce  and 
wl^iln  a  time  to  be  q^fled  In  ttala  aattaa. 
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not  less  than  90  days  from  the  date  of  the 
flrst  publication  of  the  notice."  Also,  "shall 
mall  a  similar  notice  to  all  persons  whose 
names  appear  as  oreditorg  upon  the  books  of 
the  corporation."  He  Is  charged  with  the 
duty  of  auditing,  allowing,  or  rejecting  the 
claims  of  each  and  every  "olatmant  or  depos' 
Iter."  One  senteDce  In  section  60  declares 
that: 

"Claims  presented  and  allowed  after  the  ex- 
piration of  the  time  fixed  in  the  notice  to  cred' 
itorB  shall  be  entitled  to  share  in  the  distribu- 
tion only  to  the  extent* of  the  assets  in  the  hands 
of  the  Dank  examiner  at  the  time  claims  are 
filed,  without  allowanoa  lor  previous  distrilm- 
tion." 

He  Is  required  to  make  In  duplicate  "a  full 
and  complete  list  of  the  claims,"  and  his  "In- 
ventory and  list  of  claims  shall  be  open  at 
all  reasonable  times  to  Insfiectlon."  The  act 
thai  expressly  provides: 

"At  any  time  after  the  expiration  of  the  date 
fixed  for  the  presentation  at  cIqmm,  the  bank 
examiner  may,  out  of  the  funds  remaining  in 
his  bands  after  the  payment  of  expenses  dedare 
and  pay  one  or  more  dividends  to  creditora,  and 
as  soon  as  practicable  thereafter,  he  shall  declare 
and  pay  a-  final  dividend.  •  •  •  Objections 
to  any  claims  or  deposits  *  *  •  mav  be  made 
by  any  party  interested.  •  •  •  Whenever 
the  bank  examiner  shall  have  paid  to  each  and 
every  depositor  and  creditor  of  such  corporation 
whose  claim  or  claims  as  auoh  creditor  or  de* 
positor  shall  have  been  duly  proven  and  allowed, 
the  foil  amount  of  such  claims,  •  •  •  the 
bank  examiner  shall  call  a  meetmg  of  the  stock- 
holders," etc. 

We  have  underscored  words  indicating  that 
simple  creditors  are  to  be  paid  along  with 
depositors.  At  the  stockholders'  meeting  call- 
ed by  the  examiner  an  agent  or  agents  are 
to  he  selected  to  wind  up  the  affairs  of  the 
corporation,  and  provision  is  made  that  if 
there  are  dividends  or  noclaimed  deposits  re- 
maining unpaid  In  the  hands  of  the  examiner 
for  six  months  after  the  order  for  final  dis- 
tribution, the  same  shall  be  deposited  In  <Hie 
or  more  of  the  state  depositories  to  the  cred- 
it of  the  bank  examiner  "in  trust  for  the 
several  depositors  in  and  oreditort  of  the 
liquidated  bank."  Any  interest  earned  by  the 
money  held  1^  him  in  trust  may  be  applied 
toward  defraying  the  expense  incurred  in 
distributing  unclaimed  deposits  or  dividends 
"to  the  depositors  and  creditora  entitled  to 
receiTe  the  same."  We  quote  so  freely  from 
the  act  itself  for  the  purpose  of  directing  at- 
tention to  the  fact  that  the  Legislature  used 
the  word  "creditors"  advisedly.  There  would 
rarely  be  occasion  for  taking  charge  of  any 
bank  whldi  Is  not  Insolvent.  The  main  pur* 
pose  accomplished  by  the  guaranty  feature  la 
to  Indemnify  simple  depd^tors  against  loss 
brought  about  by  Insolvency.  If  then,  the 
contention  of  appellant  is  sound,  it  would 
follow  that  In  moat  Instances  the  assets  of 
insolvent  banks  would  be  consumed  in  flrst 
paying  the  guaranteed  depositors,  and  the 
general  creditors  would  get  nothing.  We  do 
not  brieve  the  Legislature  Intended  to  pro- 
duce nich  a  result  The  act  expressly  de- 
clares that  the  guaranty  provided  does  not 


apply  to  bills  redlsconnted,  to  bills  payaUe, 
to  money  borrowed  from  its  correspondents 
or  others,  or  to  deposits  bearing  a  greater 
rate  of  Interest  than  4  per  cent  per  annum. 
The  construction  Insisted  upfm  by  appelant 
would  result  practically  lu  outlawing  these 
lai^  and  honest  obligations  of  the  bank.  If 
a  banlfi  in  falling  circumstances  borrows 
large  amounts  from  its  corresiwndents  to 
avert  insolvency  proceedings,  these  generous 
lenders  and  benefactors  of  the  bank,  in  event 
of  a  crash,  could  receive  no  dividends  until 
the  depositors  are  paid  In  full.  Even  a  judg- 
ment against  the  bank  would  avail  nothing 
until  the  depoaltmv  are  satisfled.  It  is  a 
matter  of  common  knowledge  that  a  going 
banking  establishment  owes  many  legitimate 
obligations  other  than  Its  liability  to  simple 
depositors.  The  iwlnt  contended  for  would 
violate  the  time-honored  principle  of  -equity 
ttiat  if  two  creditors,  one  secured  lind  the 
other  unsecured,  proceed  against  a  certain 
fund  or  property  of  the  joint  debtor  lusuffl- 
dent  in  value  to  pay  both  claims,  and  the 
secured  creditor  has  a  Ilea  on  other  and  dif- 
ferent property  of  the  common  debtor,  the 
unsecured  creditor  may  generally  compel  the 
other  flrst  to  exhaust  his  security.  We  do 
not  say  that  the  Legislature  might  not  pro- 
vide that  the  depositors  should  flrst  be  paid 
out  of  the  bank's  assets,  or  that  the  state 
guaranty  fund  should  flrst  pay  the  depositors 
and  then  be  given  a  flrst  lien  upon  the  bank's 
assets.  Our  view  Is  that  the  Legislature  has 
not  so  provided,  and  did  not  so  Intend  to  pro- 
vide. 

The  only  authority  in  support  of  appel- 
lant's contention  is  certain  language  employ- 
ed In  the  latter  part  of  section  34  and  the 
decision  of  the  Oklahoma  Supreme  Court  in 
Lankford  v.  Oklahoma  Engraving  Co.,  35 
OkL  404,  180  Pac.  278,  and  Lankford  v. 
Schioeder,  147  Pac.  1049,  U  R.  A.  IfilSF, 
623.  There  appears  some  difference  between 
the  Oklahoma  and  the  maslsslppl  statntea. 
The  <q>inion  In  the  Oklahoma  omrt  In  the 
flrat-named  case  says; 

"Section  323,  C<Hnp.  Laws  1900.  provides 
tbat  the  state  wiall  have,  for  the  benefit  of  the 
depoeitors'  guaranty  fund,  a  first  lien  upon  the 
assets  of  any  defunct  bank  or  trust  company, 
anl  all  liabilities  against  the  stockholders,  of- 
ficers, or  directors  thereof,  and  against  all  other 
persons,  corporations,  or  firms;  and  that  sudi 
liabilities  may  be  enforced  by  the  state  for  the 
benefit  of  the  depositors*  guaranty  fund.  The 
effect  of  this  statute  is  to  make  the  state  a  pre- 
ferred creditor  until  any  deficiency  in  the  guar- 
anty fund,  created  by  the  payment  therefrom  of 
the  depositors  of  an  Insolvent  bash,  is  made  op. 
After  that  any  remaining  assets  n/t  the  baiuc 
become  available  fbr  the  purpose  of  being  prorat- 
ed and  distributed  among  the  general  cre^toxs 
of  the  bank." 

The  Oklahoma  plan  la  for  the  depositor  to 
be  paid  In  cash  out  of  the  state  guaranty 
fund  or  to  have  issued  Interest-bearing  treas- 
urer's certificates,  and  after  the  depositors 
aro  paid,  the  state  officials  take  over  the 
assets  of  the  bank  for  the  purpose  of  re- 
storing to  the  treasury  tfie  money  advanoed 
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in  paying  deposltora  or  of  liquidating  the 
treasurer's  certiflcates.  Under  the  Mlssia- 
tdppl  plan  the  officers  in  charge  o£  the  bank 
must  first  realize  upon  the  assets  of  the  bank 
and  exhaust  the  double  liability  of  the  stock- 
holders, and  after  he  "shall  have  paid  all 
funds  so  collected  In  dividends  to  the  credi- 
tors, he  shall  certify  all  balances  dne  on 
guaranteed  deposits  (if  any  exists)  to  the 
board  of  bank  examiners,  who  shall  then  up- 
on his  approval  of  such  certificates,  draw 
checks  upon  the  state  treasury,  to  be  counter- 
signed by  the  auditor  of  state,  payable  out  of 
the  bank  depositors'  guaranty  fund  In  favor 
of  each  depositor  for  the  balance  due  on 
such  proof  of  dalm."  By  this  plan  the  "bal- 
ance due"  Is  certified  to  and  paid  out  of  the 
guaranty  fund,  and  the  amount  of  ttils  bal- 
ance is  not  attempted  to  be  ascertained,  and 
cannot  be  ascertained  until  the  assets  of  the 
bank  have  been  realized  upon  and  all  credi- 
tors paid  pro  rata  as  far  as  the  assets  go; 
This  Is  a  simple  but  thoroughly  equitable 
plan.  By  this  plan  the  d^sltors  are  safe. 
They  first  have  a  right  to  share  in  the  com- 
mon assets.  They  are  next  given  the  right 
to  proceed  against  the  stockholders  for  the 
double  liability  provided  by  the  statute,  and 
tbm.  If  they  are  not  made  whole,  any  bal- 
ance doe  la  guaranteed  by  the  state  fund. 
If  there  is  any  delay,  their  certificates  are 
bearing  Intexest  at  6  per  cent,  the  lawful 
rate.  They  ultimately  get  every  dime  of 
tbelr  d^xnits,  with  1^1  interest  There  is 
tben  a  dUferenee  in  the  Oklahoma  and  the 
MlssisdHd  statutes,  and  a  difterenoe  in  the 
procednre  ontliDed.  The  fact  that  the  chan- 
cery court  is  glvni  Jarlsdlctlon  to  administer 
the  insolvent  estate  and  to  allow  or  disallow 
idaims  ot  all  credlt<as  manifests  a  U«IslatiTe 
Intent  to  dlstrilmte  as  far  lui  It  -will  go  the 
assets  of  tlie  tiank  aimnigBt  all  beneficiaries; 
first  to  do  exact  Justice  by  and  between  all 
creditors.  If  It  tbea  develops  that  the  de* 
positors  are  not  paid  In  ftdl,  they  are  glrai 
relief  against  the  shar^oldera  of  the  bank 
and  the  right  to  participate  in  the  guaraoty 
fund.  This  is  consistent  with  the  idea  that 
tbe  gnarant7  fund  Is  geourity  only. 

Then  is  one  sentence  In  the  latter  part  of 
section  34  ttat  would  appear  to  support  ap- 
ptilante*  contention.  Tbls,  however,  is  a 
general  statement  and  If  construed  as  giving 
the  guaranteed  deposItoT  priority,  It  would 
be  In  direct  conflict  with  other  more  spedi^ 
language  of  the  act,  detailing  the  manner  of 
liquidating  the  bank,  paying  creditors,  and 
certifying  the  "balance  due"  to  the  state  of- 
ficials. There  would  be  little  use  In  making 
the  stockholders  liable  to  depositors,  and 
there  would  be  little  meaning  In  this  provi- 
sion of  the  statute.  If  the  ccmstructlon  con- 
tended for  by  Bi^Uant  Is  to  prevail.  This 
construction  In  Its  practical  operation  would 
simply  mean  that  the  state  would  first  pay 
the  depositors  and  then  claim  a  first  Uen  up- 
<«i  the  assets  of  the  bank.  In  doing  Oils  the 


state  would  certainly  have  no  light  of  ac- 
tion against  the  stockholders.  Section  59 
does  not  undertake  to  make  the  stockholders 
liable  to  the  state.  The  provisions  of  the 
statute  whereby  depositors  receive  Interest- 
bearing  certificates  would  mean  little  if  the 
depositors  have  a  right  forthwith  to  demand 
and  receive  paymoit  out  of  the  guaranty 
fund.  Such  Is  not  the  scheme  outlined  by 
the  statute  Its^. 
Affirmed. 

ETHBIDQE,  J.  (dissenting).  I  cannot  con- 
cur in  tta  conclusion  reached  by  the  major- 
ity in  this  case,  nor  In  ttie  reasoning  which 
they  employ  to  readi  this  conclusion.  I 
think  the  facte  are  fairly  stated  In  the  ma- 
jority opinion,  and  I  accept  that  statement 
for  the  purposes  of  this  opinion. 

Looking  at  the  act  as  a  whole,  and  each 
of  Its  several  parts,  I  think  it  manifest  that 
the  purpose  of  the  Legislature  was  to  make 
a  favored  class  of  the  common  depositors 
who  were  not  receiving  Interest  on  their  de- 
posits, and  it  was  not  the  purpose  of  the  act 
to  place  all  the  creditors  of  the  bank  on  a 
parity  In  the  distribution  of  the  assets  of 
the  bank.  The  majority  opinion  practically 
reads  out  of  the  act  the  concluding  portion 
of  section  84  <tf  the  act  which  reads  as  fol- 
lows: 

"The  fund  provided  tor  In  sections  83  and  34 
of  this  act  shall  be  tor  the  purpose  of  paying  at 
(mce,  and  under  the  direction  and  control  of  the 
board  o£  bank  examiners  <^  the  depositors  of 
banks  that  are  declared  insolvent  by  the  board 
of  bank  examiners,  or  banks  that  shall  fail. 
Said  payments  to  be  made  in  the  manner  pro- 
vided Dy  the  said  board  of  bank  examiners.  All 
paymmt$  made  to  the  deporitort  of  hanka  under 
the  provitions  of  tkia  act  shall  be  tepaid  out  of 
the  tusett  of  any  hanh  wheat  depotitora  an 
paid  out  of  thi$  find,  and  ahaa  he  a  first  Hen  on 
wud  aaseta." 

In  my  opinion  this  paragraph  is  to  be 
borne  in  mind  on  reading  eadi  ot  the  seo' 
tlons  referred  to  In  the  majority  opinion  as 
fully  as  If  written  at  large  Into  the  said 
sections  at  the  am^nvilate  place'  tiiereln. 
Under  tbB  statutory  rules  of  oonstruetlon  all 
parts  of  the  law  are  to  be  considered  to- 
gether, and  each  pait  is  to  be  glv^  effect, 
and  It  is  not  necessary  for  flie  Ijei^lature 
to  rewrite  a  inovislon  oontained  In  one  sec- 
tion into  tiie  other  sections  of  the  aot  I 
think  this  portion  of  law  has  been  disregard- 
ed and  read  oat  ot  the  act  by  the  majority 
o[dnl<m.  In  my  Ofdnlon,  it  Is  flie  leading 
thought  of  tbe  act,  the  keynote  and  oomer 
stone  of  the  entire  act  What  does  It  mean 
when  It  says  that: 

"All  payments  made  to  the  depositors  of  banks 
under  the  provisions  of  this  act  shall  be  repaid 
out  of  the  assets  any  bank  whose  d^>ositors 
are  paid  out  of  this  fund,  and  shall  be  a  first 
lien  on  said  assets"? 

It  clearly  means  that  the  bank  examiners 
are  to  pay  the  common  depositors,  whose 
daims  appear  free  from  suspicion,  in  full 
out  of  the  guaranty  fund  and  then  to  Im- 
press a  first  lien,  that  is  to  say,  a  Uen  supe- 
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rtor  to  all  other  liens,  upon  ttie  aasets  of  the 
bank  for  the  repayment  of  the  fund  taken 
from  the  depositors'  gnaranty  fund.  Surely 
my  Brethren  do  not  believe,  and  do  not  mean 
to  say,  that  lien  creditors  of  the  bank  are 
placed  on  an  equal  footihg  as  to  the  assets 
of  the  bank  with  those  who  hare  no  liens 
and  who  would,  in  the  absence  of  this  act,  be 
postponed  until  the  Hen  creditors  were  first 
satisfied.  If  the  act  was  so  construed  by  tlie 
Legislature  passing  It,  they  fall  to  express 
It  in  .appropriate  language,  and  I  cannot 
think  that  it  so  Intended.  The  only  cases  I 
have  found  bearing  on  the  question  are  the 
Oklahoma  cases  construing  the  Oklahoma 
banking  act,  which  support  the  view  that 
I  contend  for  In  this  case.  See  I^nkford  v. 
Oklahoma  Engraving  &  Printing  Co.,  85  Okl. 
404,  130  Pac.  278,  Columbia,  etc..  Co.  v.  U.  S. 
P.  4  G.  Co.,  33  Okl.  535,  126  Pac.  556.  and 
Lankford  v.  Schroeder,  147  Pac.  1049.  Lu  R. 
A.  1015F,  623,  in  whidi  cases  the  Supreme 
Court  of  Oklahoma,  construing  the  Okla- 
homa statute,  held  that  a  state  was  a  pre- 
ferred creditor  and  that  the  claims  of  de- 
positors must  be  paid  In  full  before  the  com- 
mon creditors  of  the  bank  were  paid  any- 
thing. The  Oklahoma  statute  (Oklahoma 
Session  Laws  1907-1008,  p.  141,  {  6)  reads  as 
follows: 

"In  the  evfist  that  the  bank  commissioner  shall 
take  possession  of  any  bank  or  trust  company 
which  is  subject  to  the  provisions  of  dils  act, 
the  depositors  of  said  hank  or  trust  ««npany 
shall  be  paid  in  full,  and  when  the  cash  avail- 
able or  that  can  be  made  immediately  available 
of  said  bank  or  trust  company  is  su£Scient  to 
discharge  its  obli^tions  to  depositors,  the  said 
banking  board  shall  draw  from  the  depositorB' 
snaranty  fund  and  from  additional  assessments, 
if  required,  as  provided  in  section  two,  the 
amount  necessary  to  make  up  the  deficiency,  and 
the  state  shall  have  for  the  benefit  of  the  de- 
poritora'  guaranty  fund  a  first  lien  upon  the 
assets  of  said  bank  or  tmst  company,  and  all 
liabUitiea  SLgainst  the  stockholders,  omcers  and 
directors  of  said  bank  or  trust  company  and 
against  all  other  persons,  corporations  or  firms. 
Such  liabilities  may  be  enforced  by  the  state  for 
the  benefit  <^  the  depontors'  guaranty  fund." 

In  my  opinion,  the  Oklahoma  statute, 
while  somewhat  more  specific  than  our  own 
statute,  does  not  go  any  further  In  Impress- 
ing vtpon  the  bank  assets  claims  of  tibe  depoa- 
ttoza  and  of  the  state  where  the  moneys  are 
paid  ont  of  the  state  guaranty  fund.  An  at- 
tKitire  examination  of  the  clause  of  our  law 
Just  quoted  in  connection  with  the  quoted 
act  <^  Oklahoma  will  carry  the  cmtTlction,  In 
my  opinion,  that  my  construction  Is  correct 
Gbapter  124,  {  88,  Laws  of  1914,  p.  123,  reads 
as  follows: 

"Any  bank  doing  business  in  this  state  under 
the  general  banking  laws  of  Mississippi  and  any 
bank  subject  to  the  provisions  of  thfs  act  which 

n after  the  passage  of  this  act  be  authorised 
a  busineBS  in  this  state,  is  hereby  antborized 
and  empowered  to  participate  in  the  assessments 
and  benefits  and  to  be  governed  by  the  regula- 
tions of  the  bank  depositors'  gnaranty  fund  of 
the  state  of  Mississippi  hereinafter  provided  for. 
Before  any  bank  shall  become  a  guaranteed 
bank  within  the  meaning  of  this  act  a  resolu- 
tion of  its  board  of  directors,  anthorlsecl  by  its 


stockholders,  dnly  certified  by  Its  president  and 
secretary,  asking  therefor.  In  form  to  be  pro* 
vided  the  board  <^  bank  examiners  ahail  be 
filed  with  said  board :  who  shall  upon  the  filing 
of  such  resolution,  authorLEe  one  of  the  examin- 
ers to  make  a  rigid  examinatioo  of  the  affairs 
of  audi  bank,  and  if  It  Is  found  to  be  solvent, 
to  be  properly  managed  and  conducting  Its  bum- 
ness  in  strict  accordance  with  the  banking  law, 
such  examiner  shall  after  the  bank  shall  have 
deposited  with  the  state  treasurer  bonds  or 
money  hereinafter  provided  issue  to  such  bank 
a  certificate  stating  in  substance  that  said  bank 
haa  complied  with  the  provisi(ms  ot  this  act.  and 
that  its  depositors  are  guaranteed  by  the  bank 
depositors'  guaranty  fund  ot  the  state  of  Mls- 
sisuwi,  as  nereiu  provided." 

Sectloa  84  provides  that  before  recelTlng 
such  certificate  according  to  section  83  of  the 
act  the  bank  shall.  In  good  faith,  depodt  and 
at  all  times  maintain  with  the  state  treasur- 
er, subject  to  the  order  of  tlie  bank  exam- 
iners, certain  bonds  to  the  amount  $500 
for  every  $100,000  or  fraction  thereof  of  the 
average  deposits  eligible  to  guaranty  under 
the  act,  provided  that  each  bank  shall  deposit 
not  less  than  $600,  and  then  provides  that  in 
addition  each  bank  sboU  pay  in  cash  an 
amount  equal  to  one-twentieth  of  1  per  cent, 
of  the  average  deposits  eligible  to  guaranty, 
less  its  capital  and  surplus,  and  the  same 
shall  be  credited  to  the  depoaitors*  guaranty 
fund  with  the  stmte  treasurer,  subject  to  the 
order  of  the  bank  examiners,  and  providing 
that  the  minimum  In  each  case  whwn  be  not 
less  than  $20.  Then  follows  the  clause  as 
quoted  In  the  concluding  part  of  section  34. 

Section  36  requires  the  bank  examiners  to 
make  assessments  during  January  of  each 
year  of  oncrtwentieth  of  1  per  cent  of  the 
average  guaranteed  deposits  less  capital  and 
surplus,  the  minimum  In  each  case  to  be  $20 
until  the  .total  fund  placed  to  the  credit  of 
the  bank  depositors'  guaranty  fund  shall  be 
approximately  $600,000  over  and  above  the 
cash  d^slted  In  lieu  o£  bonds.  When  said 
amotmt  is  reached,  the  assessments  to  be 
discontinued,  but  if  It  shall  become  depleted, 
new  assessments  shall  be  made  until  the 
amount  is  restored,  and  concludes: 

"The  treasurer  of  the  state  shall  hold  this 
fund  in  the  state  depository  banks  as  provided 
by  law  governing  these  funds  subject  to  the 
order  of  the  board  of  bank  ezammera  to  be 
countemigned  by  the  auditor  of  state  for  the 
payment  of  depositors  of  failed  guaranteed  banks 
as  hereinafter  provided.  ITie  state  treasurer 
shall  credit  this  fund  quarterly  with  its  propor- 
tionate share  of  interest  received  from  state 
funds  computed  at  the  minimum  rate  of  intttest 
provided  by  law,  upon  the  averaga  daily  balance 
of  said  fund." 

All  the  funds  provided  In  the  above  por- 
tions of  the  act  are  funds  for  the  guaranty 
of  bank  deposits. 

Section  38  of  the  act  provides  what  class 
of  deposits  are  guaranteed  under  the  act, 
and  provides  that: 

"All  deposits  not  otherwise  secured  shall  be 
guaranteed  by  this  act.  The  guaranty  as  pro- 
vided for  in  this  act  shall  not  apply  to  a 
bank's  obligation  as  iodorser  upon  bills  redls* 
counted,  nor  to  blBs  payable,  nor  to  money  bor- 
rowed from  Its  correspMidents  or  others,  nw  to 
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depoaits  bearing  a  gnater  rate  of  inteT«at  than 
four  per  cent  per  anDmn.  Eadi  guaranteed 
bank  shall  certify  under  oath  to  the  board  of 
bank  examiners  at  ^e  date  of  eadi  called  state- 
ment the  amount  of  monev  it  haa  on  deposit  not 
eligible  to  snaranty  under  the  provisions  of 
thu  act,  andin  asseBBlng  such  bank  thla  amonnt 
shall  be  deducted  from  the  total  depowts." 

It  will  be  seen  from  this  act  that  secured 
deposits  and  general  creditors  of  the  bank 
are  not  guaranteed,  and  it  does  not  apply  to 
deposits  that  bear  a  greater  rate  of  Interest 
-than  4  per  cent,  per  annnra. 

Section  D9  of  the  act  creates  an  additional 
UaMllty  against  the  stockholders  above  the 
Talne  of  their  stock.  The  section  in  fnll 
reads  as  follows: 

'The  stocktu^derfl  of  every  bank  shall  be  In- 

■dividcally  liable,  aotuallr  and  ratably,  and  not 
for  one  another,  for  the  benefit  of  the  depositors 
in  said  bank  to  the  amount  of  their  stock  at  the 
par  value  thereof,  in  addition  to  the  said  stock ; 

1>nt  persons  holdhig  stock  as  executors,  admin- 
istrators,  guardlana,  or  trustees,  and  persons 
holding  stock  as  collateral  security,  shall  not 

t>e  personally  liable  as  stockholders,  but  the 
assets  and  funds  in  their  bands  constituting  the 

trost  sball  be  liable  to  the  same  extent  as  the 
testator,  intestate,  ward  or  persMi  interested  in 
such  trust  fund  would  be,  if  living  or  competent 
to  act;  and  the  person  pledging  such  stock  shall 

lie  deemed  the  stockholder  and  liable  under  this 

.secti<u.  Such  liability  may  be  enforced  in  a 
suit  at  law  or  in  equity  by  any  such  bank  in 
process  of  liquidation,  or  by  any  receiver,  or 

other  officer  succeeding  to  the  legal  rights  of 

■said  bank." 

No  creditor  except  the  depositor  baa  any 
rlgUt  to  participate  In  the  f  onds  collected  un- 
der this  section,  and  this,  in  my  opinion.  Is 

strong  argument  against  the  right  of  the 
gtfieral  creditors  to  partldiMite  in  the  as- 
■seta  of  the  bank  until  the  depositors  have 
first  been  paid.  It  was  not  the  purpose  of 
the  Legislature  to  Impose  this  double  liability 
for  the  protection  of  depositors  on  the  stock- 
liolders  until  the  assets  of  the  bank  bad  been 
exhausted  In  the  payment  of  guaranteed  de- 
posits. 

Sectltm  36  of  tbe  act  deals  with  the  liqui- 
dation of  the  bank  by  the  bank  examiners 
without  court  proceedings.  Of  course,  In 
conslderlnK  this  section,  we  must  consider 
that  if  the  assets  are  ample  to  pay  Qie  guar^ 
anteed  deposits  and  the  other  depositors, 
and  then  to  pay,  either  In  whole  or  in  part, 
the  other  creditors,  the  bonk  examiners  are 
to  pay  those  claims,  hot  it  does  not,  In  my 
opinion,  warrant  the  construction  that  the 
general  creditors  share  alike  with  the  de- 
.poaitors  out  of  the  assets  of  the  bank.  On 
the  contrary,  I  think  the  ooncliidliig  prntion 
■of  the  sectiw  supporU  my  contention.  I 
quote  as  follows: 

"Provided,  however,  that  whenever  the  board 
of  bank  examiners  shall  have  paid  any  dividend 
to  the  depositors  of  any  failed  bank  out  of  the 
bank  depositors*  ^aranty  fund,  then  all  claims 
and  rights  of  action  of  such  deposltorB  so  paid 
.  shall  revert  to  the  board  of  bank  examiners  for 
the  benefit  of  said  bank  depositor^  gaaranty 
fund,  until  such  fund  shall  have  been  ratty  re- 
imbursed for  payments  made  on  acooont  of  soch 
failed  bank,  wtth  intatast  ttaenon  at  thres  per 
.cent  pv  aamm." 


Of  course,  t&e  Legislature  In  dealing  with 
the  liquidation  of  the  bank  must  deal  wlUi 
the  situation  that  might  easily  arise  at  some 
critical  period  of  the  state  where  the  deposi- 
tors* guaranty  fund  would  not  at  once  pay  off 
the  depositors.  If  a  large  number  of  banks 
should  become  insolvent  within  a  short  time 
of  each  other  and  owed  the  depositors  large 
sums,  the  guaranteed  fnnd  would  not  be 
adequate  to  pay  these  In  fuU,  and  the  de- 
[Msltors  would  have  to  await  liquidation  of 
the  assets  of  the  bank,  and  would  not,  by 
reason  of  this  tect,  suneoder  any  of  their 
rights  to  have  their  claims  flnt  paid  out  (tf 
this  fund. 

Section  60  of  the  act  ta  a  lengtby  section, 
but  seems  to  provide  for  the  Uqiildati<m  ol 
banks  under  the  snperriaion  <tf  courts,  and, 
In  substance,  la  not  materially  tUflerent  from 
sectiim  36.  None  of  the  prorislona  (referred 
to  In  tbe  majMlty  opinion),  of  section  60.  in 
my  Jndpneut,  wamnts  tbe  eHidusifai  tbat 
the  common  creditors  have  equal  rltfita  with 
the  depositors  and  with  tbe  secured  creditors. 
Of  course,  a  desrasltM  is  a  creditor  and  tlie 
word  "creditor"  may  have  a  different  applica- 
tion In  Its  uas  In  different  prorislMis  (tf  Oie 
statute.  Both  section  36  and  section  60  rec- 
ognise the  flaet  that  tl»  commtm  aecored 
creditors  have  rights  against  the  assets  of 
the  bank,  and  the  only  difference  In  my  Ofta* 
ion  and  tbe  majority  oplnlm  on  Oils  to  as 
to  whether  such  rights  are  coextensive  with 
the  rights  of  depositors  or  whether  they  are 
postponed  until  the  depositors  are  first  paid. 
A  significant  feature  of  section  60  Is  that  in 
requiring  tbe  bank  to  give  notice  to  credi- 
tors to  present  claims  that  such  notice  is  not 
required  to  Include  depositors  shown  by  the 
books  of  the  bank,  which  depositors  so 
shown  are  prima  fade  correct  The  scheme 
Is  elaborate,  and  provides  for  a  contest  of 
claims  both  of  deposits  and  other  claims. 
Necessarily  thla  must  be  so;  otherwise  a 
fictitious  depositor,  appearing  on  the  books  of 
the  hank,  would  absorb  the  assets  of  the  bonk 
to  tbe  detriment  of  the  other  depositors  and 
other  creditors  of  the  bonk.  The  act  also 
recognizes  that  there  would  be  cases  in  which 
the  depositors  would  not  prcnnptly  present 
the  claims  and  draw  them  from  the  fund, 
and  provided  that  In  such  case,  If  they  were 
not  drawn  within  a  certain  period  of  time, 
they  Bhonld  cease  to  draw  Interest  which 
was  manifestly  Just,  considering  the  rights 
of  other  creditors  of  tbe  bank.  Of  course, 
where  It  was  manifest  to  tbe  bank  examiner 
In  administering  the  bank's  affairs  that  tbe 
funds  In  his  bands  and  the  assets  of  the 
bank  would  pay,  not  only  the  deports,  but 
also  the  creditors,  either  In  whole  or  In  part, 
then  dividends  could  be  paid  common  credi- 
tors ta  audi  situations.  If  the  act  Is  looked 
at  from  this  angle,  many  of  the  provisions 
which  seem  to  convince  the  majority  that  the 
secured  general  creditors  are  to  share  In  the 
diTldmds  can  be  SKplaliwd. 
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There  Is  another  observation  I  desire  to 
make,  and  that  Is  that  the  act  In  question 
Imposes  burdens  on  Innocent  banks  In  no 
.wise  responsible  for  the  failure  of  the  bank 
that  becomes  Insolvent  and  falla.  Each  bank 
In  the  state  Is  required  to  contribute  what- 
ever amount  called  for  by  the  bank  exam- 
iners, to  be  paid  Into  the  guaranty  fund  up 
to  the  required  amount  In  my  opinion,  the 
Legislature  did  not  intend  to  impose  this 
burden  on  other  banks  unless  the  assets  of 
the  bank  would  not  pay  the  depoEdtors  of  the 
hank  In  full.  The  construction  put  upon  the 
act  In  the  majority  opinion  materially  and 
largely  increases  this  obligation  of  other  in- 
nocent banks  to  assume  and  pay  the  debts  of 
other  banks  over  which  It  had  no  control  or 
snpervlaory  power.  Such  a  '  requirement 
would  be  manifestly  unjust,  in  my  opinion. 
The  object  of  the  bank  guaranty  fund  was  to 
preserve  the  public  credit  and  the  financial 
stability  of  the  banking  Interest,  because  it 
is  well  known  that  if  a  bank  failure  occurred 
where  It  has  large  d^)oslta,  it  carries  financial 
ruin  to  many  other  innocent  business  inters 
ests  of  the  community.  Prior  to  the  passage 
of  the  banking  act  there  had  been  many 
failures  of  many  banks  in  this  state,  and  peo- 
ple who  had  placed  their  funds  in  the  banks 
not  for  the  purpose  of  making  a  profit  on  the 
funds  but  for  the  convenience  of  carrying  on 
their  own  business  were  swept  Into  the  vortex 
of  ruin.  The  conditions  foimd  on  investiga- 
tion .were  such  that  it  was  shown  that  many 
banks  had  been  doing  a  banking  business 
practically  on  no  capital  at  all,  and  as  long 
as  financial  conditions  were  prosperous  in  the 
state  this  was  not  made  manifest,  and  was 
not  known  to  the  public  generally.  With  the 
advent  of  the  cotton  pest,  the  boll  weevil, 
came  a  stringency  in  financial  and  business 
circles  that  brought  these  insolvent  banking 
institutions  to  an  untimely  end,  and  left 
many  people  who  supposed  that  they  had 
means  deposited  in  the  bank  Insolvent  and 
nnable  to  meet  business  demands.  It  was 
this  situation  that  prompted  the  Legislature 
to  provide  for  the  guaranty  of  deposits  and 
to  make  of  depositors  a  favored  class.  It 
was  not  the  purpose  of  the  Legislature,  In 
my  opinion,  to  guarantee  the  general  creditors 
who  did  business  with  the  bank  with  the 
view  of  making  profit  from  such  business 
dealings.  Many  restrictions  are  found  In  the 
act  on  the  banking  business  as  appUed  to 
deposits,  but  few  restrictions  as  applied  to 
general  business  dealings  with  others  than 
depositors.  For  Instance,  no  depositor  can 
receive  more  than  4  per  cent,  interest  .without 
losing  his  right  as  a  guaranteed  depositor 
and  taking  his  place  with  the  common  credi- 
tors, while  the  common  creditors  may  re- 
ceive, if  the  bank  will  pay,  as  high  as  our 
highest  legal  rate,  to  wit,  8  per  cent  Under 
the  construction  adopted,  these  heavy  obliga- 
tions bearing  high  Interest  rates  may  be.  In 
practical  effect,  imposed  upon  solvent  and 


responsible  banks  of  the  state  who.  pertiapsr 
would  not,  but  for  this  compulsion,  pay  any- 
thing like  6  or  8  per  cent  I  am  therefore  of 
the  opinion  that  the  court  below  erred  In  at 
lowing  the  claim  presented. 

OOOE.  P.  J.  (specially  concnrrtng  In  the 
dissenting  opinion).  I  believe  that  the  fore- 
going dissenting  oplnlcm  prepared  by  Brother 
Ethridge  correctly  interprets  the  purposes  of 
the  guaranty  banking  law.  To  give  effect  to 
the  entire  act  it  is  very  clear  to  my  mind 
that  the  conunon  depositors,  as  defined  by  the 
act,  are  necessarily  preferred  creditors.  In 
other  words,  that  class  of  creditors  are  first 
paid  in  full  out  of  the  guaranty  fund,  but  if 
the  guaranty  fund  is  not  sufficient  the  entire 
assets  of  the  bankrupt  bank  are  impounded  to 
pay  the  balance  due  to  the  common  deposi- 
tors. If  the  majority  of  the  court  are  right 
section  34  of  the  act  means  nothing  at  all. 

I  fear  that  the  court  has  written  a  statute, 
rather  than  enforced  a. statute  already  writ- 
tea  The  history  of  banking  just  prece^Ung 
the  enactment  of  this  statute  explains  and 
gives  life  to  the  thought  refiected  In  the  act 
The  money  lenders,  whether  they  .were  other 
banks  or  men  who  knew  what  they  wanted, 
always  absorbed  the  assets  of  insolvent 
banks,  while  the  less  capable  depositors  were 
left  with  the  bag  to  hold,  and  financial  ndn 
followed  in  the  commtmlty  alfected  by  the 
failure  of  the  bank.  It  Is  my  opinion  that  the 
act  In  question  reflects  two  dominant  purpoft- 
es,  to  wit:  (1)  The  snpervlsloQ  and  control  of 
banking;  @)  the  protectloa  of  unsecured  de- 
positors. 

The  first  purpose  was  to  prevent  .wild-cat 
banking,  while  the  second  purpose  was  to  pay 
the  depositors  in  case  there  was  a  disaster. 


OU  UlBS.  863} 

TAZOO  &  U  V.  B.  GO.  t.  BERRIN. 
(No.  17182.) 

(Supreme  Oourt  of  MississIppL    la  Bane 

April  9,  1817.) 

1.  Railboaos    €=973(4)  — OorrTBACis—Con- 

STBUCTION. 

PlaintiH  entered  into  an  agreement  with  a 
railroad  company,  whereby  he  was  licensed  to- 
place  a  track  scale  in  the  track  of  the  company. 
The  contract  provided  that  the  scale  should  be 
constructed  at  the  sole  expense  of  plaintiff  un- 
der the  supervision  of  the  compaoy's  roadmaa- 
ter,  that  the  company  could  be  aUowcd  to  use  tb» 
scale  free  of  charge  whenever  it  should  desire, 
that  plaintiff  slionid  indenmify  the  company  for 
any  expense  or  damage  it  might  incur  or  saffer, 
caused  by  tiiQ  construction,  use,  or  mainteuaDce 
of  the  scale,  and  that  plaintiff  should  remove 
the  scale  witliin  SO  days  after  being  notified  in 
writing  by  the  company  to  do  so,  and  if  be 
should  fail  to  comply  with  such  request  the 
company  should  have  the  right  to  remove  the 
scale  at  the  risk  and  expense  of  plaintiff.  Ilcld, 
that  the  contract  did  not  give  plaintiff  any  right 
to  maintain  the  scale  for  a  term  of  at  least  30 
days,  and  the  railroad  company,  without  belatf 
(Tuilty  of  a  conversion,  might,  without  notice, 
remove  the  scale,  although  in  such  case  plain- 
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tiff  would  not  be  UaUe  for  tb»  expense  of  re- 
moval. 

[Ed.  Note.— For  other  ease*,  see  Railroads, 
Cent  Dig.  {  182.] 

2.  RAII.B0AD8  $=»73(4)  —  CoirtBACTS  —  CoN- 
ffTBUCnON. 

In  sach  case,  the  destruction  or  loss  of  the 
•eale  wUl  not  be  regarded  as  tortious  if  it  was 
neceoary  to  the  protection  of  the  propert;  of 
the  railroad  company  or  the  safe  operation  of 
the  road. 

[Ed.  Note. — For  other  cases,  see  Kallroads, 
Oent.  Dig.  I  182.] 

Sthridge,  J.,  diasenting. 

Appeal  from  Circuit  Court,  Coahoma 
County ;  T.  B.  Watklns.  Judge. 

Action  by  W.  K.  Herrln  against  the  Ta- 
zoo  &  Mississippi  Valley  Railroad  Company. 
From  a  Judgm^t  for  plaintiff,  defendant  ap> 
peals.    Barersed  and  remanded. 

Mayes  Jk  Mayes,  of  JadEaon,  tor  aK>ellant. 
Catrer  &  JobnBton,  of  Clarkadale,  for  ap< 
pellee. 

COOS,  J.  In  July,  1002,  appellant  made 
a  contract  with  aiv^lee^  In  writing  wMcb 
contrad;  is  in  the  fonowlng  words.  Tie: 

"This  agreement  made  and  entered  into  this 
tenth  da;  of  July,  A.  D.  1902,  by  and  between 
the  Yazoo  ft  MisslsBippi  Valley  Railroad  Com- 
pany, party  of  the  first  part,  and  W.  K.  Herrin, 
of  BobuuMiTille,  Mississippi,  party  of  the  sec- 
ond part,  witnesseth:  That  the  party  of  the 
first  part  hereby  grant  unto  the  part?  of  the 
second  part  license  and  permission  to  place 
a  railroad  track  scale  in  the  track  of  the  party 
of  the  first  part  at  Robinsonvllle,  Miss.,  under 
and  subject  to  the  following  conditions  and  stip- 
olatione: 

*'l.  The  said  track  scale  shall  be  constructed 
at  the  sole  expense  of  the  ^rty  <^  the  second 
part  and  under  the  supervision  of  the  road  mas- 
ter of  the  party  of  the  first  part  and  to  his  satis- 
faction, and  at  such  place  as  he  may  direct,  and 
at  sudi  time  and  in  such  manner  as  not  to  in- 
terfere with  the  operation  of  the  railroad  of  the 
party  of  the  first  part 

"2.  The  party  of  the  second  part  hereby  agree 
to  permit  the  party  of  the  first  part  to  nse  the 
said  scale,  free  of  charge,  whenever  it  may  de- 
sire. * 

"8.  The  party  of  the  second  part  hereby  agree 
to  indemnify  toe  parjty  of  the  first  part  for  any 
expense  or  damage  it  may  incur  or  suffer,  caus- 
ed by  the  construction,  use  or  maintenance  of 
the  said  scale. 

"4.  The  party  of  the  second  part  hereby  agree 
to  take  up  and  remove  the  said  scale  within  thir- 

S(30)  days  after  being  notified  in  writing  by 
e  parb-  of  the  first  part  to  do  so,  and  if  the 
party  of  the  second  part  shall  fail  to  comply 
with  snch  request,  the  party  of  the  first  part 
shall  have  the  right  to  take  up  and  remove  the 
said  scale  at  the  risk  and  eziiense  of  the  party  of 
the  second  part. 

"6.  This  agreement  shall  be  binding  on  the 
hdrs.  executors,  adminietratora  and  assigns  of 
the  party  of  the  second  part. 

"In  testimony  whereof,  the  parties  hereto  have 
caused  thcBo  present  to  be  executed  in  duplicate 
the  day  and  year  first  above  written.  The  Yn- 
soo  &  Mississippi  Vall^  B.  R.  Oq^  by  J.  T. 
Harahan.  Second  Vice  President.  W.  K.  Her- 
rin. Fonn  Approred  B.  "L." 

Shortly  after  the  execatim  of  this  con- 
tract,  In  Fdnnazy,  1908,  Mr.  Herrln  Installed 
a  railroad  track  scale  on  the  track  of  the  ap- 
pellant railroad  company.  The  scale  was  in- 


stalled under  tb&  superrlsltm  of  Oie  qipel< 
lant,  and  the  cost  of  Its  emplacement  amoimt- 
ed  to  ¥1,996.36.  The  scales  were  titiereafter 
used  by  the  firm  of  Herrtn  Bros.,  of  wbldi 
Ann  vpgtHee  was  tbe  senior  member.  The 
biuineBS  of  Herrln  Bros,  was  located  at 
BoblnsMiTille,  In  Tunica  county,  bnt  TV.  K. 
HoTln,  appellee  here  and  plaintiff  b^ow, 
resided  at  Clarksdale,  in  Coahoma  county. 
It  seems,  that  after  the  scales  had  been  erect- 
ed, Mr.  Herrln,  for  a  valuable  conslderatlcm, 
assigned  to  Abbey  &  Leatherman,  planters 
and  merdiants,  located  at  Commerce,  a  few 
miles  from  Robinsonvllle,  a  half  interest  In 
the  scales.  It  appears  that  some  time  in  Sep- 
tember or  October,  1909,  the  railroad  cotu^ 
pany  dedded  to  ranove  the  scales,  and  after 
making  some  effort  to  inform  Abbey  ft  Leath- 
erman  of  their  purpose,  without  results,  the 
employes  of  the  railroad  removed  the  scales, 
over  the  protest  of  Mr.  Herrin's  representa- 
tive. Mr.  Herrln  had  no  personal  Icnowledge 
of  the  removal  of  the  scales  until  after  they 
were  removed,  or  while  the  r^oval  was  go- 
ing on.  This  suit  was  Instituted  by  Mr.  Her- 
rin to  recover  damages  for  the  removal  of 
the  scales.  We  Judge  from  the  avermmts  of 
the  declaration  and  the  brle&  of  counsel  that 
the  plaintiff  proceeded  npw  the  theory  that 
the  railroad  company — 

"willfully,  maliciously,  knowingly,  intentional- 
ly, and  with  the  puri>ose  to  oppress  and  injure 
the  plaintiff  and  the  said  uses,  with  force  and 
arms  entered  upon  the  said  railroad  track  scale 
aforesaid,  bdonging  to  said  plaintiff  aforesaid, 
*  *  *  and  then  and  there  undermined,  up- 
rooted, broke  to  pieces  and  otherwise  destroyed 
and  damaged  and  converted  and  disposed  of  to 
its  own  use  the  said  scales,"  etc 

We  gather  from  the  evidence  that  for  scmie 
m<»iths  prior  to  the  removal  of  the  scales  the 
scales  had  not  been  nsed  by  Mr.  Herrln  to 
any  considerable  extent— only  a  few  times 
at  best,  either  because  of  a  wreck,  or  derail- 
ment, near  or  on  the  scales,  switching  charg- 
es, or  lack  of  occasion  for  using  the  scales. 
Th«  precise  reason  is  not  clear.  Appdlee 
was  advised  that  the  appellant  was  removing 
the  scales  from  Its  right  of  way,  and  filed  a 
bill  In  the  chancery  court,  praying  for  an  In- 
junction restraining  appellant  from  remov- 
ing the  scales,  but  the  work  was  completed 
b^ore  the  injunction  was  served;  therefore 
this  suit 

Ai^Uee  refused  to  take  possession  of  the 
scales  and  the  material  used  In  Its  emplace- 
ment, but  it  seems  that  later  a  formal  ten- 
der was  made  and  refused. 

To  get  the  right  start,  it  Is  necessary  to 
understand  the  contract  under  which  Mr. 
Herrin  installed  the  scale's  on  the  right  of  way 
of  the  railroad  company,  a  public  service  cor- 
poration. It  will  be  noted  that  tbe  language 
employed  in  the  granting  clause  of  the  ecm- 
tract  defines  the  thing  granted,  viz.: 

"License  and  permission  to  place  a  railroad 
track  scale  in  the  track  of  the  party  of  the  first 
part  at  Robinsonvllle." 
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After  this  follows  the  condttioiui  Imposed 
npon  the  grantee  In  ooiiaideratl<»i  of  this  "li- 
cense and  permission."  The  conditions  In 
the  first  paragraph  are  Qiat  the  scale  shall 
be  amstracted  under  the  sI^»erTlstoa  of  rep- 
resentatlTes  of  the  grantor  and  at  the  aoie 
eQiense  of  the  grantee.  Fnrtbennore,  the 
scales  were  to  be  constructed  at  the  time 
and  at  thb  place  and  in  such  immmw  u  the 
grantor  deemed  beat  for  the  free  exercise  of 
the  grantor's  business  as  a  C(»nmon  carrier. 
Agwln,  the  railroad  reserved  the  right  to  use 
the  scales,  free  of  chai^  wbenerw  it  de- 
sired to  do  80.  Again,  the  grantee  agreed  to 
indemnify  the  grantor  from  any  expense  or 
damage  it  ml^t  incur  or  suffer  from  the  c<mi- 
stracUoUt  us^  or  maint^iance  of  the  scales. 
Again,  the  grantee  agreed  to  take  up  and 
remore  the  scale  whenever  notified,  and  with- 
in SO  days,  at  his  own  expense,  and.  falling 
to  do  so,  the  grantor  reserved  the  right  to 
remove  the  scale  at  the  expense  of  the  gran- 
tee. Lastly,  it  Is  provided  that  the  agree- 
ment shall  be  binding  on  the  heirs,  executors, 
administrators,  and  assigns  of  the  grantee, 
Mr.  Herrln.  There  Is  a  notable  absence  of 
any  covenants  on  the  part  of  the  grantor,  aft- 
er granting  Mr.  Herrln  the  privily  to  con- 
struct, at  his  own  expense  and  according  to 
the  directions  of  the  railroad  ccnnpany,  a 
track  scale.  There  Is  not  a  word  In  the  en- 
tire contract  fixing  the  time  when  the  li- 
cense shall  begin  or  terminate,  but  Mr.  Her- 
rln is  required  to  remove  the  scales  within  30 
days  after  notice  to  do  so — and  If  he  falls 
to  do  80,  the  railroad  company  expressly  re- 
served the  right  to  remove  the  scales  at  Mr. 
Herrln's  expense  and  risk. 

[1,2]  ^.thls  case,  It  appears  that  the 
company  did  not  give  Mr.  Herrln  any  notice 
to  remove  the  scales,  but  undertook  the  job 
itself.  Not  having  c^ven  the  notice,  the  ex- 
pense of  removing  the  scales  must  be  borne 
by  the  company.  We  can  see  nottiing  in  the 
contract  requiring  30  days'  notice  of  the  ter- 
mination of  the  contract.  By  16b  failure  to 
give  the  notice  the  expraise  and  risk  of  the 
removal  was  assumed  by  the  company ;  and, 
if  there  was  a  tortlons  destruction  or  injury 
to  the  property,  that  would  be  a  conversion, 
but  destructi<Hi  or  loss  will  not  be  regarded 
as  tortious  If  It  was  necessary  to  the  protec- 
tion  of  the  property  of  the  company,  or  to  the 
safe  operation  of  the  road.  38  Oyc.  2017. 

Hr.  Herrln  proceeded  upon  the  idea  that  the 
c<mtract  omveyed  to  him  at  least  a  30  days' 
term ;  that  flie  company  obliged  Itself  to  give 
him  30  days'  notice ;  that  he  liad  tite  rlg^t 
to  nae  the  scales  for  30  days  after  notice.  If 
this  view  of  the  cmtract  Is  correct,  no  mat- 
ter what  may  have  heea  the  exigencies,  the 
railroad  company  would  be  guilty  of  conver- 
sion If  it  removed  the  scales  without  giving 
the  notice. 

It  seems  to  us  that  in  interpretiiur  this  con- 
tract, we  most  necessarily  take  Into  eoosld- 
eratlon  the  &ct  that  me  of  the  parties  to 


same  was  a  public  service  corporation,  eon* 
trolled  by  duties  and  obligations  whidi  it 
owed  to  the  entire  public.  When  we  do  this, 
we  can  understand  why  the  contract  was  a 
one-aided  contract — why  all  of  the  conditions 
were  Imposed  upon  Mr.  Herrln  and  none  on 
the  common  carrier. 

Inasmuch  as  this  case  was  conducted  up- 
on the  mistaken  UieoiT  that  Mr.  Herrln  bad 
a  term  of  at  least  80  days,  and  when  the 
railroad  company  removed  Us  scales  with- 
out notUJring  him,  they  tber^  converted  Us 
pr<9»l7,  there  was  no  aulous  effort  to  prove 
tttat  tlie  property  was  destroyed  or  serionsly 
damaged.  Mr.  Herrln  never  examined  the 
pn^mlT  lifter  it  was  removed— he  refused  to 
have  anyOilng  to  do  with  It-^  considered 
the  sealM  aa  the  property  of  13ie  onnpany. 
This  is  made  manifest  by  the  fftct  that  Mr. 
Herrln  resorted  to  Injunction  proceedings  at 
once  when  he  was  informed  that  the  rail- 
road company  was  removing  the  scales.  We 
think  the  railroad  company  acted  advisedly 
when  it  entered  Into  the  contract,  and,  no 
doubt,  CKTB^ly  ntniaeA  from  gl^ng  Mr. 
Herrln  any  fixed  term,  however  short.  It 
realised  that  snnething  mlgbt  oocnr,  at  any 
fflom»it,  whldL  wonld  render  it  absolute 
necessary  to  assume  undivided  control  of 
all  of  Its  equipment  and  right  of  way.  But 
whether  the  company  was  so  £ar>«edng  or 
not,  Hsxxe  Is  nothing  in  the  contract  whicb  re- 
quired the  ccxnpany  to  tenninate  the  contract 
by  any  sort  of  notice^  Xhe  ctmipany  reserved 
the  riglit  to  require  Mr.  Herrln  to  ronore 
the  scales,  at  his  own  azpense,  within  SO 
daya  It  did  not  see  fit  to  avaU  itsdf  of  this 
right,  and  therefore  it  cannot  compti  Hr. 
Herrln  to  pay  the  cost  of  removal.  The  evi- 
dence does  not  support  the  theory  ot  conver- 
sion, and  therefore  the  judgmmt  of  the  cir- 
cuit coort  will  be  reversed. 

Reversed  and  remanded. 

ETHBIDGB,  J.  (dlssentinid.  I  am  unable 
to  concur  in  tlie  opinion  or  the  result  readied 
In  this  casek  Ttds  la  a  suit  by  the  wellee 
for  the  conversion  of  railroad  scales  installed 
by  the  appellee  <m  the  side  track  of  ^wel- 
lant  under  a  contract  stated  in  tbe  majority 
oi^nion,  and  the  plaintiff  was  awarded  a 
judgment  In  the  court  below  for  the  valoe  of 
the  scales  Installed  under  this  contract  and 
taken  out  by  tbe  railroad  company  without 
notice  to  the  qipellee  and  ovw  bis  protest 
and,  after  having  notice  that  the  plaintiff  lud 
applied  for  and  obtained  an  injunction  In 
the  chancery  court  against  its  so  doing.  I 
deem  it  unnecessary  to  set  out  tbe  contract 
in  this  dissenting  opinion  as  It  has  been  set 
out  in  tbe  majority  opinion,  but  I  desire  to 
refw  to  clause  4  of  this  contract,  wbidi  reads 
as  follows : 

"The  party  of  the  eecond  part  hereby  agrees 
to  take  up  and  remove  the  said  scale  within  thir- 
ty (30)  days  after  being  notified  la  writing  by 
the  party  of  the  first  part  to  do  bo>  and  if  the 
party  of  the  secmd  part  shall  Call  to  comply 
with  such  request,  the  party  of  tii*  first  part 
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shall  hare  the  right  to  take  vp  and  reoiove  the 
said  flcal«  at  the  risk  end  ezpoiae  of  the  party 

of  the  eecond  part." 

Let  ua  examine  this  danse  and  see  when 
tbe  right  of  the  raUroad  company  to  remove 
tbfl  scales  accrued.  Under  the  terms  of  this 
clause  the  party  of  the  second  part  was  to 
have  30  days  after  being  notlfled  la  writing 
by  the  party  of  the  first  part  to  do  so.  and 
then  if  the  party  of  the  second  pert,  the  ap- 
pellee in  this  case,  had  failed  to  comply  with 
the  request,  then,  and  not  until  then,  would 
the  railroad  company  have  the  right  to  re- 
move them  at  alL  This  contract  was  the 
commcm  contract  made  by  the  different  rail- 
road companies  of  the  country  in  conducting 
Its  business,  and  Is  in  aid  ctf  its  duty  as  a 
common  carrier.  By  means  of  this  contract 
the  railroad  company  gets  the  scale  con- 
structed in  its  track  at  the  expense  of  another 
party,  and  gets  all  the  benefit  of  weighing  Its 
own  cars  and  freight  at  such  scale  as  If  It 
were  constructed  by  tbe  company  Itself.  But 
for  this  contract,  and  but  for  the  scales  be- 
ing constructed  by  the  plaintlft,  It  would  have 
been  either  the  duty  of  the  railroad  company 
to  itself  construct  suitable  scales  or  to  move 
the  loaded  cars  from  the  point  in  question 
to  some  other  point  for  the  purpose  of  being 
weighed.  It  is  always  necessary  for  the  rail- 
road company  and  shipper  each  to  know  what 
the  weight  of  tbe  shipment  is,  so  that  the  rate 
adopted  by  the  company  under  its  tariffs  may 
be  applied  to  tbe  shipment  and  its  freight 
charges  pr^>aid,  or  paid  without  dispute  or 
litigation  or  vexatious  misunderstanding  and 
disagreemrait.  A  contract  of  the  nature  in- 
volved here  Is  highly  beneficial  to  both  the 
contracting  parties,  and  it  certainly  was  in- 
tended under  this  contract  tliat  It  should 
exist  for  some  time.  It  might  be  a  SO-day 
I>erlod,  but  it  certainly  could  not  be  contend- 
ed, under  the  contract  In  question,  that  the 
railroad  company  could  have  proceeded  to 
remove  these  scales  the  day  following  their 
constmction.  The  only  right  that  the  plain- 
tiff would  secure  by  constructing  a  pair 
of  expensive  scales,  costing  approximately 
$2,000.  in  this  case  was  the  right  to  (derate 
them  at  least  for  a  period  of  30  days,  and 
that  they  could  not  be  disturbed  or  interfered 
with  nntil  he  had  30  days'  notice  in  which  to 
make  bis  arrangements  and  take  care  of  his 
property.  The  fOaintUT  In  his  dedaratlfm 
charges: 

"That  the  railroad  company  whcdly  damased 
and  destroyed  and  ccmverted  and  disposed  <u  to 
its  own  use  jdaintiS's  scales  In  qnesnon." 

The  lallioad  merely  filed  a  plea  of  the  gen- 
eral issue;  and  the  inoof  tliat  theve  Is  no 
molt  in  the  emtentloa  annoonoed  by  tbe  ma- 
jor!^ opinloa  is  that  the  railroad  company 
itself  ^  not  ^eaent,  claim,  or  Insist  upon 
any  su<±  theory,  bat  contends  fbr  Ote  right 
to  r^ore  the  scales  without  ttie  SO-day  no- 
tice upon  the  theory  of  a  necesEMy  1^  reason 
of  tta  being  a  common  carrier,  and  that  there 
was  a  defect  In  the  scales  dangerons  to  tb^ 
(>peratioiL   There  are  caaea  in  wUdi  this 


court  may  rightfully  assume  that  parties  have 
nalBconceiveil  th^  rlShts  under  a  contract 
and  may  piooeed  piopedy  to  declare  the  law 
ooDtrazy  to  the  theory  adopted  by  the  lltl- 
ganta  In  litigating  their  differoices,  but  a 
great  railroad  company,  like  tbe  appelant, 
havliv  enwmous  property  interests  and  do* 
Ing  business  in  three  or  more  states,  and  hav- 
ing on  Its  legal  staff  the  most  eminent  coun- 
sd  to  be  found  In  tbe  land,  who  certainly  are 
capable  of  undovtandlng  and  presenting  the 
rights  of  the  appellant,  should  cause  the 
court  to  hesitate  long  and  pimder  yr&i  before 
it  adopts  the  theory  of  the  case  not  contended 
for,  and  which  is  tantamount  to  exerclMng  a 
guardianship  oTer  the  rights  of  sudi  conq>any, 
In  my  <q)lnion.  It  must  be  z«nembered  that 
in  dealing  with  contracts  of  this  kind,  and  in 
drafting  them,  that  tbe  company  were  ad- 
visedly inserting  a  limited  period  of  time  in 
which  the  right  granted  oonld  be  revoUd. 
If  tbe  company  intended  to  reserve  the  ri^t 
to  revoke  at  any  time,  certolnly  It  .would 
have  Inserted  language  calculated  to  convey 
that  mauling  to  the  party  with  whom  it  was 
contracting.  The  company  In  this  case  un- 
dertook to  show  that  It  gave  a  notice  to  anotb- 
«c  par^  ^om  it  sui^KMed  to  bave  held  the 
right  to  these  scales,  but  It  had  a  copy  of 
this  omtract  smnewbere  In  its  flies,  and  it 
would  have  been  an  ea^  matter  for  the  com* 
pany  to  determine  who  tbe  proper  party  was. 
It  certainly  made  no  contract  wltti  any  (me 
oOdtt  than  the  fu^pellee  herein,  and  it  never 
contended,  but  practlcaUy  admits  tbron^ut 
the  case,  both  below  and  here,  that  the  ccm- 
tract  could  not  be  terminated  under  30  da^' 
notice  ezc^  In  case  of  some  pressing  neces- 
sity. In  other  words,  they  do-not  plant  them- 
selves at  all  upon  a  oonstructl<m  of  tbe  ccm- 
tract  adopted  in  the  majority  opinion.  If 
tbe  construction  ad(vrt»d  In  the  majority 
opinion  be  cwrect,  then,  in  a  contract  of 
tenancy  at  will  the  landlord  could  go  and 
dispossess  Ute  tenant  without  any  notice 
whatever,  throw  his  household  effects  Into 
the  street,  and,  unless  dome  of  th^  were 
damaged  or  brfdcen  by  so  doing,  he  would  not 
be  reBp<m8lbI& 

I  think  tbe  preaent  case  shows  a  most  de- 
liberate and  willful  violation  of  the  pliUn- 
tiff's  rights  by  the  appellant ;  and,  while  the 
oourt  below  instructed  the  Jury  that  punitive 
damages  could  not  be  allowed,  and  that  ques- 
tion (in  tbe  nature  of  tUs  appeal)  is  not  in- 
volved hare,  still,  I  think  it  was  a  case  for  a 
proper  granting  of  Instmcttons  tta.  punitive 
damages.  An  attentive  pTsnrtnatiMi  at  tbe 
lnstmctl<ms  requested  by  the  railroad  com- 
pany appearing  in  tbe  record  will  tell  to  dis- 
pose a  request  for  an  Instruction  submitting 
tbe  theory  upon  which  this  case  Is  dedded. 
It  is  well  settled  that  an  unauthorized  and 
unlawful  takli^  chaise  of  a  person's  property 
amounts  to  a  oonverdon.  Judge  Cooley,  in 
discussing  this  question  In  bis  valuable  woric 
on  TorU  (3d  Bd.)  voL  2,  p^  869,  dlacusees  tblt 
subject  aa  follows:  ' 
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"What  Constitute*  Conveni<m.—Anj  distinct 
act  of  dominion  vnmgfollT  ezert«d  over  one's 
property  in  denial  of  oia  rtelit,  or  Inconsistent 
with  it,  is  ft  conrerBlon.  "Tne  action  of  trover 
bein^  founded  On  a  conjoint  right  of  property 
and  possession,  any  act  of  the  defendant  which 
neganves  or  is  inconsistent  with  such  right 
amounts,  in  law,  to  a  conversion.  It  is  not  nec- 
essary to  a  conversion  that  there  should  be  a 
manual  taking  of  the  thins  in  question  by  the 
defendant;  it  is  not  necessary  that  it  should 
be  shown  that  be  has  applied  it  to  his  own  use. 
Does  be  exercise  a  dominion  over  it  in  exclusion 
or  in  defiance  of  the  plaintiffs  right?  ,If  be 
does,  that  is  in  law  a  converaion.  be  it  for  his 
own  or  another  {lerson's  use.'  Warner,  J.,  in 
Idptrot  V.  Holmes,  1  Ga.  881,  391.  'Conversion 
which  will  sustain  trover  must  be  a  destruction 
of  the  plaintiffs  property,  or  some  unlawful 
interference  with  his  use^  enjoyment,  or  domin- 
ion over  it;  an  appropriation  of  it  by  the  dfr 
fendant  to  bis  own  use,  or  to  the  use  of  a  third 
person,  in  disregard  or  defiance  of  the  owner's 
rights ;  or  a  withholding  of  possession  under  a 
claim  of  title  inconsistent  with  the  title  of  the 
owner.'  Boiling  v.  Kirby,  90  Ala.  215,  7  South. 
914,  24  Am.  St.  Rep.  789.  While,  therefore,  it 
is  a  conversion  where  one  takes  the  plamtifTs 
property  and  sells  or  otherwise  disposes  of  it,  it 
IS  equally  a  conversion  if  he  takes  it  for  a  tem- 
porary purpose  only,  if  in  disregard  of  the  plain- 
tiff's right.  Therefore,  if  one  hire  a  horse  to 
go  to  one  place,  and  drive  bim  to  another,  tbis 
18  a  conversion,  though  be  return  him  to  the 
owner.  'The  word  conversion,  by  a  long  course 
of  practice,  has  acquired  a  technical  meaning. 
It  means  detaining  goods  so  as  to  deprive  the 

Serson  entitled  to  the  possession  of  them  of  his 
ominion  over  them.'  Martin,  B.,  in  Bur- 
roughes  V.  Bayne,  5  H.  &  N.  296.  302.  'Anv 
asportation  of  a  chattel  for  the  use  of  a  defend- 
ant or  a  third  person  amounts  to  a  conversion, 
for  this  simple  reason;  That  it  is  an  act  incon- 
sistent with  the  general  right  of  dominion  which 
the  owner  of  the  chattel  has  in  it,  who  is  enti- 
tled to  the  use  of  it  at  all  times,  and  in  ail 
places.'  Laverty  v.  Snethen,  68  N.  T.  522  (23 
Am.  Rep.  184).'' 

In  28  Am.  &  Bng.  Enc.  Law  (2d  Ed.)  p. 
679,  the  rule  Is'  stated  as  follows : 

"It  may  be  stated  as  a  general  rale  that  every 
act  of  control  or  dominion  over  personal  prop- 
erty without  the  owner's  authority,  and  in  dis- 
regard and  violation  of  his  rights,  is,  in  contem- 
plation of  law,  a  conversion."^ 

At  page  683  of  the  same  work,  nnder  the 
head  of  "Effect  of  Return  to,  or  Subsequent 
Acquisition  of  Possession  by,  Owner,"  the 
following  appears : 

"It  seems  to  be  well  settied  that  trover  for  a 
conversion  may  be  maintained,  in  case  of  an  un- 
lawful taking  or  exercise  of  dominion  over  the 
chattels  of  the  plaintiff,  though  the  property 
may  have  been  returned  to  the  plaintiff  and  ac- 
cepted by  him  prior  to  the  institution  of  the  ac- 
tion, or  though  he  may  have  reacquired  posses- 
sion by  purchase  from  a  third  person  or  by 
means  of  an  actitm  of  replevin." 

In  the  case  of  Johnson  t.  White,  IS  Smedes 
&  H.  [Miss.]  684,  p.  688.  JnsUce  Sharkey, 
speaking  for  tbia  court,  used  tiie  followUig 
language: 

"But  when  goods  are  tortiously  taken,  the 
statute  of  limitati<Hi8  begins  to  run  from  the  tak- 
ing, for  the  tortious  act  is  of  itself  a  conversion. 
So  an  unlawful  disiiosltion  of  property  rightfully 
in  possessiou  is  a  conversion,  and  the  statute  be- 
gins to  run  from  the  time  of  such  disposititoi. 
And  it  is  immaterial  whether  the  plaintiff  Itnew 
of  the  conversion  or  not,  if  no  fraud  was  prac- 
tised to  prevent  his  knowledge.  Angell  on  Umi- 
tations.  327,  328;  Bead  t.  MarUe.  8  Johns.  [N. 
T.]62S." 


It  seems  to  be  thoroughly  settled,  and 
without  dissoit  80  for  as  I  know,  that  a 
willful  and  wrongful  taking  possession  of  a 
person's  property  is  a  cmverslon.  and  that 
after  taking  the  property  and  dealing  with 
It  as  though  It  were  one's  own,  a  person 
cannot  then  tender  back  the  property  and 
claim  that  he  la  only  liable  for  the  damage 
done  to  the  property.  Having  willfully 
elected  to  exercise  ownership  over  the  prop- 
erty, he  cannot  escape  the  responsibility 
for  the  value  of  the  property.  In  the  pres- 
ent case  a  railroad  company  sent  Its  crew  to 
take  up  this  scale,  without  any  notice  what- 
ever to  the  owner  of  the  scale.  The  owner 
protested  vigorously  against  such  wrongful 
act,  went  so  far  as  to  procure  an  Injunction, 
which  the  majority  opinion  says  was  not 
served  at  the  time  of  the  taklt^  of  the  scale, 
but  which  the  proof  shows  that  the  railroad 
company,  through  Its  agents,  had  notice  that 
the  injunction  had  been  granted,  the  proof 
showing  that  the  party  In  charge,  on  getting 
such  notice  from  the  owner,  went  to  the 
agent  of  the  company  at  the  place  where  the 
work  was  being  done,  and  the  agent  told 
him  he  had  not  received  notice,  but  no  in- 
quiry was  made  by  the  agent  or  employ^ 
of  the  road  to  see  whether  or  not  an  Injunc- 
tion had  In  fact  been  Issued.  It  in  fact  had 
been  Issued,  as  I  understand  the  record, 
and,  over  both  protest  of  the  ovpner  and  a 
knowledge  of  his  efforts  to  protect  his  rights 
under  this  contract,  the  railroad  company  pro- 
ceeded to  tear  up  and  throw  out  of  Its  track 
the  scales  of  the  plaintiff,  and  to  take  away 
a  portion  of  it.  I  do  not  think  a  railroad  can 
take  such  portion  of  a  scale  as  It  may  desire 
and  tender  back  to  the  owner  the  balance. 
Having  taken  part  of  It,  I  think  it  was 
bound  for  the  value  of  the  entire  property. 
The  proof  In  this  case  abundantly  shows 
that  the  property  was  valued  at  as  much  as 
the  Judgment  of  the  court  amounted  to,  and 
I  see  no  reason  why  this  Judgment  should 
be  disturbed.  If  the  construction  adopted  by 
the  majority  becomes  the  accepted  law  of 
this  state,  then  It  will  be  Impossible  to  have 
those  tracks  Installed.  It  will  impose  on  a 
railroad  company  the  duty  of  Installing  such 
scales  at  many  points  where  It  does  not  now 
install  them  at  Its  own  expense,  and  will 
Impose  a  burden  upon  the  railroad  company, 
and,  at  the  same  time,  will  deprive  people 
of  the  right  and  prlvU^  of  having  scales  at 
small  places  where  freight  may  be  weighed, 
so  the  shipper  may  see  that  the  weight  of 
the  railroad  company  Is  correct.  It  Is  in- 
conceivable to  me  that,  with  the  interpreta- 
tion placed  upon  this  contract  by  the  major- 
1^  (^tnim,  any  person  not  alBicted  with 
thirty-second  degree  Idiocy  or  18-carat  Insane 
delusions  would  Install,  at  a  great  expense, 
scales  In  a  railroad  spur  or  side  tradi:  that 
may  be  thrown  out  by  the  company  at  wllL 
Necessarily  much  of  the  material  used  In  con- 
stmctlng  a  scale  is  wasted  and  destroyed 
In  the  removal  thereof.  The  evidenoe  in  this 
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case  shows  tbat  the  greater  part  of  expense 
of  InstaUlng  sudi  scales  la  lost  and  destroyed 
In  the  removal.  The  railroad  company  In 
this  case  wins  a  vlcfcorr  which  It  will  lire 
to  regret 

(118  Miss,  my  ' 

YAZOO  ft  M .  V.  B.  GO.  r.  DTJKB. 

(No.  18827.) 

(Saprme  Oonrt  of  Mis^ippI,  DivIiioD  A. 
Bfarch  20,  1917.) 

Oauubbs  «=»277<6)  —  Oabbiaob  or  Passbn- 
eBB»— Pebfobuakcb  of  Contbagt  or  Tbans- 

FOBTATION  —  lilABMJTT  OF  CABBIBB  —  DAM- 
AQES— EXOBBSITB  DaUAOKS. 

WheiB  a  train  aajAoyi  told  plaintUE  that 
her  Btation  was  reached,  and  asristed  her  from 
th«  trahi  at  the  wrong  BtBti<Hi,  and  the  train 
left  bef<»%  she  could  board  it,  whereupon  the 
station  agent  to<A  her  to  hia  home,  where  she 
>p»t  the  night,  and  on  the  next  day  she  was 
carried  to  her  destination  by  another  train,  an 
award  of  $S00  damages  was  exces^ve  and  would 
be  reduced  to  $200,  by  requirement  of  remit- 
titur. 

[Ed.  Note.— For  other  eases,  see  Oarrien^ 
Cent  Dig.  S  1084.] 

Appeal  firom  drcoit  Ooiirt,  Oarroll  Gonnl? ; 
H.  H.  Rodxers,  Judge. 

Aetlcm  by  Evelyn  Duke  against  the  TaKoo 
ft  Mississippi  Vall^  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed  on  condition  that  remittitur 
be  filed. 

Appellee,  plaintiff  in  the  coort  below,  a 
minor  16  years  of  age,  purchased  a  ticket 
whlcb  mtitled  ber  to  passage  on  appellanra 
train  to  Charleston,  Bflss.  In  her  declaration 
she  alleges  that  she  was  sitting  in  the  pas- 
aoigier  coach  when  the  train'came  to  a  ato^, 
and  one  of  the  en^iloy^a  of  tbe  company  ap- 
proactaed  her  seat,  and,  wlUumt  annonndng 
the  name  of  heat  station,  plciked  op  her  bog- 
gage  and  told  ber  that  this  was  the  place  for 
her  to  get  off  the  train,  and  that,  relying  up- 
on this  statement,  app^ee  disembarked,  and 
found  after  tbe  train  had  departed  that  she 
bad  bem  put  olt  at  the  wrong  station.  Tb» 
station  agent  eent  her  to  the  home  of  bis 
biothra,  where  she  spent  the  night  with  the 
famUy,  and  next  morning  was  accompanied 
to  the  station,  boarded  another  train,  and 
carried  to  her  destination.  There  was  no 
proof  of  mistreatment  or  exposure  or  any 
liardslilp  or  lack  of  c<»nfort  suffered  by  the 
appellee.  She  recovered  a  verdict  for  $500, 
and  tbe  railroad  company  appeals. 

Mayes,  Wells,  May  &  Sanders,  <it  Ja(^- 
son,  for  appellant  T.  O.  Tewell,  of  Oarroll- 
ton,  for  ai^lee. 

SMITH,  C  J.  The  amount  of  damages 
awarded  Is  excessive  within  tbe  mle  requir- 
ing that  the  Judgment  of  the  court  below  be 
reversed  unless  a  remittitur  Is  entered.  Con- 
sequently if  a  remittitur  of  $300  is  entered 
tbe  Judgmoit  will  be  affirmed ;  otherwise  it 
will  be  reversed,  and  the  cause  remanded. 


THOMAS  BBOS.  v.  VOOEHIBE8. 
(No.  19189.) 
(Snpieme  Coort  of  MissiBBippl.  AprU  IS,  1017.) 

Appeal  tnm  Circuit  Court,  Coahoma  County ; 
W.  A.  Alcorn,  Judge. 

Action  by  Thomas  Bros,  and  Mia.  Charles 
Voorheea.  Judgment  for  the  latter,  and  the 
former  appeal.  Dismissed. 

PER  CURIAM.  Dismissed. 


MOUNGBB  &  FORD  v.  BALL  MERCAN- 
TILE CO.  (No.  19016.) 
(Supreme  Court  of  Mississiivi.  April  9. 1917.) 

Appeal  from  Circuit  Court,  Marten  Goun^; 
A.  £.  Weatbemby,  Judge. 

Action  between  Mounger  &  Ford,  claimants, 
and  the  Ball  Mercantile  Company.  Judgment 
for  tbe  latter,  and  the  former  appeaL  Affirmed. 

Mounger  &  Ford,  of  Columbia,  pro  as.  Davis 
&  Langston,  of  Columbia,  for  appellee^ 

FEB  CUBIAM.  Affirmed. 


SHIRLBZ  V.  CITY  OF  GUIiFPOBT. 

(No.  18944.) 
(Supreme  Court  of  MississippL  April  9,  1917.) 

Appeal  from  Chancery  Court,  Harrison  Coun- 
ty: J.  M.  Stevens,  Chancellor. 

Suit  between  George  W.  Sbiriey  and  <aty  of 
Oulfport.  Decree  for  the  latt^,  and  the  former 
appeals.  Affirmed. 

T.  M.  Evans,  of  Galfport  and  L.  Brame.  of 
Jsckeon,  for  appellant.  T.  A.  Wood  and  Jna 
L.  Heias,  both  of  Oulfport,  for  appcJlee. 

PER  CURIAM.  Affirmed. 

LAI»fER  V.  SMITH.  (No.  18964.) 

(Supreme  Court  of  MissisBtppi.  Maicfa  26, 
1917.) 

Appeal  from  Circuit  Court,  Lamar  Oountr ; 
A.  E.  Weathersby,  Judge. 

Action  between  J.  W.  Ladner  and  J.  G.  Smith. 
Judgment  for  the  latter,  and  the  former  appeals. 
Appeal  dismissed. 

Salter  ft  Hathom,  of  Purvis,  for  appellant 
T.  W.  Davia,  <tf  Purvis,  for  appellee. 

PER  CURIAM.  Dismissed. 

DORBfAN  V.  NEW  ORLEANS,  M.  ft  O.  R.  00. 
(No.  19150.) 

(Supreme  C^urt  of  MississippL  April  9, 1917.) 

^peal  from  Olrcnit  Court,  Neshoba  County; 
J.  D.  Carr,  Judge. 

Action  between  B.  L.  Dorman  and  the  New 
Orieans,  Mobile  ft  Chicago  BailrtMid  Company. 
Judgment  for  the  latter,  wid  the  former  vpeals. 
Dlamissed. 

PER  CURIAM.  Dismissed. 


ElANTBOVITZ  v.  OBBENWOOD  COM- 
PRESS ft  STORAGE  CO.  (No,  lOOItSO 
(Supreme  Coort  of  Mississippt  April  9, 1017.) 

Appeal  from  Chancery  Court,  Leflore  Oounty ; 
Joe  May,  Chancellor. 
Suit  between  J.  Kantrovitz  and  Greenwood 
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Compren  &  Storage  Cc»iipaii7>  Decree  for  the 
latter,  and  the  fonner  -appe^.  Affirmed. 

M.  B.  Grace,  of  Birmingham,  Ala.,  for  ap- 
pellant 8.  B.  Coleman,  of  Ozvaiwood,  fw  ap- 

pdlee. 

PER  ODBIAM.  Affirmed. 


WHiLIAUS  t.  WILSON.  ^0.  19100.) 
(Snpreme  Court  of  Mississippi  April  16, 1017.) 

Appeal  from  Circuit  Court,  Lawrence  County ; 
A.  E,  Weathereby,  Judge.  _  , 

Action  between  Earl  Williams  and  Allle  Wil- 
son. Judgment  for  the  latter,  and  the  former 
appeals.  Dismissed. 

PBR  OUBIAM.  DhmiBsed. 


FDLLBBTON  t.  HINTIN  BROS.  LUMBER 

00.  (NtKlOlM.) 
(Supreme  Court  of  MlssIsslppL  April  10, 1917.) 

Appeal  from  Circuit  Court,  Lamar  County; 
A.  E.  Weathersby,  Judge. 

Action  between  S.  H.  Fullerton  and  the  Hln- 
ton  Bros.  lAimber  Company.  Judgment  for  the 
latter,  and  the  former  appeals:  Dismissed, 

PER  CURIAM.  Dismissed. 


TAZOO  ft  M.  V.  R.  GO.  t.  HAWBS. 
(No.  19186.) 

(Supnnte  Court  of  MissiMlppL  April  16, 
1917.) 

Appeal  fRMn  Circuit  Court.  Warren  County ; 
B.  L.  Brien,  Judge.  _ 

Action  between  the  Tazoo  &  MlaalBiip^  Yal* 
ley  Railroad  0<Hnpany  and  Hattie  Beard  Bawes. 
Judgment  ft>r  the  latter,  and  the  former  aweals. 
Dismissed. 

PBR  CURIAM.  Dismissed. 


FLAEB  T.  HILBS  et  aL   QXo.  18870.) 
(Supreme  Court  of  Mississippi.   April  0,  1017.) 

Appeal  from  Chancery  Court,  Talobnsha  Coun- 
ty: F.  H.  Montgomery,  Special  Chancellor. 

Suit  between  Mrs.  M.  Flake  and  Mrs.  A.  H. 
Miles  and  others.  Decree  for  the  Istter,  and  the 
former  appeals.  Affirmed. 

W.  J.  Lamb,  of  Corinth,  for  appellant.  Creek- 
more  ft  Stlw^  of  Water  Valley,  for  appellese. 

PBR  CURIAM.  Affirmed. 


RUSH  T.  BANK  OF  GOLDWATSiR. 
(No.  18961.) 
(Supreme  Court  of  Mississippi.   April  9,  1917.) 

Appeal  from  Chancery  Court,  Tate  County. 

Suit  between  Phil  A.  Rush  and  Bank  ci  Cold- 
water.  Decree  for  the  latter,  and  the  former 
appe^s.  Affirmed. 

J.  F.  Dean,  of  Senatobia,  and  O.  O.  LyelL 
U  JaekB<m,  for  appellaat.  Bobnes  A  Sledge,  of 
Senatobia,  for  appellee. 

PBR  CURIAM.  Affirmed. 


OAHBRBLL  t.  LBVT.  SOLINSET  ft  ZAN- 
DER.   (No.  196S1.) 

(Supreme  Coart  of  Mississippi.  April  8^  1017.) 

Appeal  from  Circuit  Court,  Smith  County. 

Action  between  J.  D.  Gambrell  and  Levy,  So- 
linaky  &  Zander.  Judgment  for  the  latter,  and 
the  former  appeals,  Motim  to  dismiss  appeal 
sustained. 

W,  S.  Weldi,  U  Laurel,  fw  ttie  notion. 


PBR  CURIAM, 
sustained. 


Motion  to  dismiss  appeal 


FITHIAN  LAND  CO.  t.  JOHNSTON,  Reve- 
nue Agent    (No.  19013.) 

(Supreme  Court  of  Misslsidppi,  April  2,  1917.> 

Appeal  from  Circuit  Court,  Quitman  County ; 

W.  A.  Alcorn,  Judge. 

Action  between  the  Bithian  Laud  Company 
and  J.  O.  Jt^nston.  Revenue  Agent.  Judgmoit 
for  the  latter,  and  tae  former  appeals.  Affirmed. 

Denton  &  Boone,  of  Marks,  for  appellant.  F. 
H.  Lowrey,  of  Marks,  for  appdleSh 

PBR  CURIAM.  Affirmed. 


MACKBY  T.  VALLBT  MOTORCAR  OO. 

(No.  19106.) 

(Supreme  Court  of  Missisnppi.  April  2.  1917.) 

Appeal  from  Circuit  Court,  CoBhoaui  Ooon^; 
W.  A.  Alcorn,  Judge. 

Action  between  C.  B.  Machey  and  the  Talley 
Motorcar  Company.  Judgmait  for  the  latter, 
and  the  former  appeals.   Appeal  dismissed. 

W.  B.  Miller,  of  Clai^sdale,  tor  appellant. 
Tardamaik  ft  Tardaman,  ot  Jauaon,  Cor  vpel- 
lee. 

PBR  CURIAM.  Appeal  dtsinlsBwl, 


FLOYD  T.  W.  T.  BALEIOH  MEDICAL  00- 
(No.  19066.) 

(Supreme  Court  of  Mississippi.  April  2,  1917.) 

Appeal  from  Circuit  Court,  nahomtiigo  Coun- 
ty; Claude  Clayton,  Judge. 

Action  between  R.  P.  Floyd  and  the  W.  T. 
Raleigh  Medical  Company.  Judgment  for  the 
latter,  and  the  former  appeals.    Appeal  cUs* 


PER  CURIAM.  Appeal  fliemlMed. 


LUEB  T.  SPALDING  MFGL  00. 
(No.  1906S.) 

(Supreme  Court  of  Mississippi.   April  2,  1917.) 

Appeal  from  Circuit  Court,  Neshoba  County; 
J.  D.  Carr,  Judge. 

Action  between  W.  I.  Luke  and  the  Spalding 
Manufacturing  C<nnpany.  Judgment  tor  tlie  lat> 
ter,  and  the  fmoer  appeals.  Dlsmiesed. 

PBRCTURIAM.  Dismissed. 
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DURHAM  V.  JOHNSON.  (No.  19089.) 
(Supreme  Gonrt  of  UiBiiB8ippi.  April  9,  1917.) 

Appeal  from  Chancery  Oourt,  Pearl  River 
County ;  D.  M.  Rupsell,  Chancellor. 

Suit  between  Mrs.  E^telle  H.  Durham  and  R. 
O.  Johnson.  Decree  for  the  latter,  and  the  for- 
mer appeals.  Affirmed. 

J.  G.  Napier,  of  Poplarville,  and  John  T. 
Haney,  of  Hattiesburg,  for  appellant  O.  M. 
McConnell  and  J.  M.  SbiTera,  botb  of  Poplar- 
ville, for  appellee. 

PER  CURIAM.  Affirmed. 


HENSLHY  T.  STATE.   (No.  19S70.) 
(Supreme  Court  of  Mississippi.  April  9,  1917.) 

Appeal  from  Circuit  Court,  Wluton  Oonntj; 
H.  H.  Rodgers,  Judge. 

I.  O.  Hensley  was  convicted  of  cruelty  to  ani- 
mals,  and  he  appeals.  Affirmed. 

Gully  ft  Brantley,  of  Louisville,  for  appel- 
lant Earle  N.  Floyd,  Aast  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Affirmed. 


McCnLl4AR  r.  STATB.   (No.  1906.) 
(Suprone  Court  of  Hisslan^.   April  9, 1917.) 

Appeal  from  Circuit  Court,  Yalobusha  Coun- 
ty- jE.  0.  DinUna,  Judge. 

Onrtis  HcOnllar  wu  convicted  of  manslangh- 
tw,  and  lie  anwalb  Afflmed. 

Creekmwe  A  Stoneb  ctf  Water  Yaltoy,  tor  ap- 
pellant Fnuk  Robenra,  Aart.  Atty.  Gen.,  for 
the  State. 

PBB  CURIAM.  Affirmed. 


WISE  BRO&  T.  8.  F.  BOWSBR  ft  00..  Ine. 

(No.  1B9750 
(Svj»reme  Court  of  Mlasissipiri.  April  9,  1917.) 

Appeal  from  Circuit  Court  Xasoo  County; 
W.  H.  Potter,  Judge. 

Action  betwe«i  wise  Bros,  and  S.  B*.  Bowser 
it  Co.,  Incorporated.  Judgment  for.  the  latter, 
and  the  formw  appeals.  Affirmed. 

Wise  ft  Bridgfortb,  of  Taaoo  City,  for  appel- 
lant Campbell  ft  Oampbdl,  of  Yasoo  City,  fbr 
appdlee. 

PER  CURIAM.  Affirmed. 


R,  P.  SMITH  ft  SONS  t.  RUSSEI.I* 
(No.  18874.) 
(SuprHue  Court  of  Mississippt  April  9,  1017.) 

Appeal  from  CSrcuit  Court,  Jasper  Ooun^. 

Action  between  R.  P.  Smith  ft  Sons  and  8.  D. 
RuBsell.  Jodgmmt  for  the  lattor,  and  tht  fitf- 
mer  appeals.  Affirmed. 

Flowers,  Brown,  Chambws  ft  Cooper,  of  Jacb- 
son,  for  appellant  R.  I*  Bnllard,  <n  Laurel,  for 
appellee. 

PER  CURIAM.  Affirmed. 

HOAGIiAND  T.  PHILLIPS.    (No.  19040.) 

(Supreme  Gonrt  of  MissisBippi.  April  9,  1917.) 

Appeal  from  Circuit  Court,  Sunflower  Ooon^; 
Franfc  B.  Ererett,  Jndn.  _  _ 
Aetioa  betwaan  H.  J.  Honlawl  and  8.  W. 


Phillip*.  Judgment  for  the  latter,  and  Cbe  for- 
mer appeals.  Affirmed. 

J.  H.  Pricey  of  Indhnola,  for  i^pellant 
Moody  ft  WilUams,  of  Indianola,  for  anw«^ 

PER  CURIAM.  Affirmed. 


BALEIN  y,  CATALDI.   (No.  19O840 
(Supreme  Cfonrt  of  Mississippi.   April  9,  1917.) 

Appeal  from  Chancery  Court,  Leflor*  County; 
Joe  May,  Cfaancellor. 

Suit  between  Sam  BalUn  and  8.  S.  CataldL 
Decree  for  the  latter,  and  the  fdrmo'  appeals. 
Afflfmed. 

Lomaz  A  Traon.  of  Cfreenwood.  for  appeOant 
Gardner,  McBee  ft  Gardner,  of  Greenwood,  for 
appdleo. 

PER  CURIAM.  Affirmed. 


J.  M.  HEMPHU^  LUMBER  00.  t.  WAI«- 
LET.  (No.  19087.) 
(Supreme  Court  of  Mississippi.  April  9,  1917.) 

Appeal  from  Circuit  C!ourt,  Perry  County; 
Paul  B.  Johnson,  Judge. 

Action  b^ent  the  J.  M.  Hempbfl!  Lumber 
Company  and  Burie  Walley.  Jnderment  for  the 
latter,  and  the  former  appeals.  Affirmed. 

_T^l]y_ft  Mayaon,  of  Hattiesburg,  for  appellant 
R.  S.  Bia,  of  Hattiesburg,  for  appallea, 

PER  CURIAM.  Affirmed. 


BROWN  T.  WFATB.   (No.  19630.) 

(Supreme  CJourt  of  MiaslsBippi. .  April  9,  1917.) 

Appeal  from  Circuit  Court,  Prentiss  C!ounty; 
Claude  Clayton,  Judge. 

E.  K.  Brown  was  convicted  of  mandaiiiiliter, 
and  he  appeals.  Affirmed. 

Cunningham  &  Cunninefaam,  of  Booneville,  for 
appellant  Rankin  ft  Alien,  of  Tup^  J.  S. 
Berry,  of  BoonevUle^  and  Frank  Roberson,  Aast 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


STATB  V.  FORD.   (No.  19090.) 
(Supreme  Court  of  MissisrippL   April  9,  1917.) 

Appeal  from  Circuit  Court  Tunica  County; 
Wm.  A.  Alcorn,  Jr.,  Judge. 

Alex  Ford  was  indicted,  and  fnnn  an  wder  sos- 
tainlu  a  demnner  to  Hie  indtctmant,  the  State 
appeals.  Affirmed. 

Montgomery  ft  Montgomery,  of  Tunica,  for  the 
State.  J.  D.  Magruder  and  W.  L.  Bankston, 
both  of  Tunica,  and  T.  B.  WatUna,  of  darks- 
dale,  for  appellee. 

PER  CURIAM,  Affirmed. 


STATE  T.  ROWLAND.  (No.  19666.) 
(Suprme  Court  of  Mississippi.  April  0, 1017.) 

Appeal  from  CSrcnit  Court,  Marshall  County ; 
J.  L.  Bates,  Judge. 

T.  P.  Rowland  was  indicted  for  enticing  la- 
bor.  Demurrer  to  Indictment  sustained. 

Frank  Roberson,  Asst  Atty.  Gen.,  for  the 
State.  L.  O.  Andrews,  of  Oxford,  for  app^ee. 


PER  CURIAM.  Dismlsaed. 
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PRINCE  et  al.  T.  HAHIN  et  mt 

(Supreme  Court  of  ITorida.    Feb.  28.  1917.) 

(SvlUtbut  ty  the  Court.) 

1.  MOBTOAOES     «=»401(1)  —  STIPTTUTIONS— 

Suit. 

A  stipulation  in  a  mortgafce  to  secure  aeveral 
notes  that,  should  any  one  of  the  notes  or  any 
part  thereof  or  any  part  of  the  interest  thereon 
remain  due  and  unpaid  for  30  days,  then  the 
whole  balance  of  the  principal  and  interest  shall 
become  due  and  payable  at  the  option  of  the 
mortgagee,  authorizes  foreclosure  proceedinss  for 
the  entire  debt  secured,  where  one  of  the  notes 
and  interest  thereon  were  past  due  and  payable 
more  than  SO  days  when  the  option  of  the  mort- 
gagee is  exercised  by  bringins  suit, 

[Ed.  Note.— For  other  caatm,  we  Mortgaxes. 
Cent.  Dig.  SI  lieO-1162.] 

2.  Kquitt  ^»232  —  Mux.TirABiousnES»— Dx- 

UUREER. 

Multifariouaneea  goes  to  convenience  more 
than  to  merits ;  and,  whm  there  is  a  general  de- 
murrer for  want  of  equity,  a  ground  of  demurrer 
for  multifarioutmeBs  ntay  not  avail  if  there  is 
equity  in  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent. 
Dig.  S  508.] 

8.  Equitt  «=3282— "Genebai.  Dbuuebeb"  — 

BULINQ. 

A  demurrer  which  is  addressed  to  the  entire 
bill  must  be  treated  as  a  "general  demurrer." 
and  should  be  overruled  if  there  ig  any  equity 
in  the  allegations  of  the  bill,  even  though  there 
are  grounds  of  the  demorrer  which  might  pre- 
Tall  if  the  same  were  incorporated  in  a  special 
demurrer,  which  was  directed  to  the  Tolnerable 
parts  of  the  bill. 

[Ed.  Note.— For  other  caatm,  see  Equity,  Gent. 
Dig.  i  508. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seccmd  Series,  General  Demurrer.] 

Appeal  from  Glrcult  Court,  Aladina  Coun- 
ty; J.  T.  Wills,  Judge. 

Bill  by  Lottie  E.  Uabtn  and  others  against 
S.  D.  Prince  and  others.  Demurrer  to  bill 
overruled,  and  defendants  appeal  Order 
affirmed. 

Q.  G.  Baxter,  of  Gainesville,  for  aivellants. 
E.  ^.  Wiggins,  of  Hawthorn,  and  Robert  E. 
Da  via,  of  Gainesville,  for  appelleeai 

WHITFIELD,  J.  Tbe  bill  of  complaint 
herein  brought  by  Lottie  E.  Uahla  and  W.  C. 
Matain,  her  husband,  alleges  in  effect  that  S. 

D.  Prince  aM  wife  executed  to  W.  C  Uahin 
a  mortgage  upon  described  property  to  se- 
cure four  notea  executed  October  1,  1814,  by 
S.  D.  Prince;  that  the  mortgage  was  as- 
signed to  Lottie  B.  Teeter,  who  became  Lottie 

E.  Mahln ;  that  the  first  of  the  notes  is  past 
due- and  unpaid,  and  the  "Interest  thereon  is 
likewise  [»8t  due  and  ui^iaid,  and  the  de- 
fendant S.  D.  Prince  has  paid  no  portion  of 
the  principal  or  interest  thereon;  that  the 
said  sums  of  mon^  due  upon  said  note,  both 
for  principal  and  interest,  have  been  past  due 
and  unpaid  for  (he  space  ct  more  than  SO 
days  after  the  maturity  thereof;  that  under 
the  terms  and  provisions  of  said  mortgage 
whereby,  should  any  oo»  of  the  above  de- 
scribed notes  mentioned  herein,  or  any  part 


tliereof,  or  any  part  of  til*  interest  thereon, 
remain  due  and  nnpUd  for  the  qmce  of  SO 
days  Bttex  maturity,  then  in  that  crait  the 
whole  of  the  balance  at  the  principal  snm 
and  interest  thereto  secured  diall  ther^y  be* 
come  due  and  payable  at  the  option  of  the 
mortgagee  therein,  the  said  oomiOalnants 
have  elects  to  declare  that  all  auma  ot  money 
due  and  owing  by  the  defendant  S.  D.  Prince 
uptm  such  promissory  notea  above  mentioned, 
either  by  way  of  principal  or  interest,  or 
both,  shall  liave  become  due  and  pa^ble 
under  such  terms  and  conditions  of  said 
mortgage  afbresaid;  tliat  tb»  complainants 
herein  have  been  cfHnpelled  to  employ  counsel 
to  enforce  tbe  collection  ot  the  sums  of  money 
covenaidxd  to  be  paid  by  tbe  said  notes  by 
the  foredosnre  of  the  said  mortgage;  that 
tbe  indebtedness  due  and  owing  by  the  said 
S.  D.  PrlDce  represents  tbe  pnrdbase  price  of 
the  property  above  described;  that  immedi- 
ately after  October  1,  1014,  the  said  S.  D. 
Prince  went  into  the  use  and  occupation  of 
said  property,  and  has  continued  to  use  and 
occupy  the  same  until  within  the  past  few 
weeks ;  that  be  has  permitted  the  said  prop- 
erty to  depredate  In  value;  that  repairs 
thereon  have  not  been  made ;  that  the  prop- 
erty has  been  so  used,  handled,  and  mis- 
managed that  great  .waste  has  occurred,  and 
the  same  has  greatly  depreciated  In  value,  to 
the  end  that  the  same  is  not  now  worth  the 
amount  of  your  orators*  claim  and  lien  there- 
on, and,  if  the  same  shall  be  sold  under  a 
final  decree  hereafter  to  be  rendered  herein, 
the  amount  realized  therefrom  will  not  be 
sufficient  to  satisfy  the  Indebtedness  due; 
that  prior  to  November  1, 1915,  the  said  S.  D. 
Prince  was  the  owner  of  certain  described 
lands  in  Alachua  county,  Fla.;  that  such 
lands  are  exceedingly  valuable ;  that  on 
November  15,  1915,  the  said  S.  D.  Prince 
and  wife  executed  and  delivered  to  John  B. 
Thomas  and  wife  a  conveyance  of  said  lands, 
which  amveyance  la  recorded ;  that  the  said 
John  R.  Thomas  is  the  brother-in-law  of  the 
said  S.  D.  Prince ;  that  no  consideration  pass- 
ed between  the  said  John  R.  Thomas  to  tbe 
said  S.  D.  Prince  for  the  execution  of  said 
deed  and  for  the  alleged  purchase  of  said 
lands  above  mentioned;  that  at  the  time  of 
the  execution  of  said  deed  the  said  S.  D. 
Prince  had  no  other  property  except  the 
lands  conveyed  by  him  to  the  said  John  R. 
Thomas  and  Varina  H.  Thomas,  his  wife;- 
that  tbe  said  John  B.  Thomas  and  Varina  H. 
Thomas  bave  never  ratered  Into  the  posses- 
sion said  lands  so  conveyed  to  ttiem.  bat 
that  the  same  have  remained  and  are  now 
in  the  possession  ct  the  said  S.  D.  Prince; 
that  the  said  convince  Is  a  fraud  as  against 
yonr  oratoxs  and  ottier  creditors  of  tbe  said 
S.  D.  Prince,  and  was  done  by  the  said  S.  D. 
Prince  for  the  pnrjmse  ot  cmiceallng  his 
property  and  of  avoiding  the  payment  of 
bla  obUgatlons. 
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The  prayer  Is  for  an  acconntlnff  ct  tb» 
amount  due  by  S.  D.  Prince  to  Lottie  S. 
Habin  be  made  and  enforced  by  fore<dosure, 
and  that,  In  the  event  the  proceeds  arising 
from  the  sale  of  said  property  shall  prove 
insufficient  to  pay  oft  and  satisfy  the  amount 
doe  and  owing  by  the  said  S.  D.  Prince  loxm 
the  notes  and  mortgages  mentioned  herein, 
your  orators  may  have  a  decree  of  this  court 
vacating  and  setting  aside  the  deed  of  con- 
veyance as  having  been  made  by  the  said  8. 
D.  Prince  and  Mrs.  C.  A.  Prince,  tiis  .wife,  to 
said  Jotm  B.  Thomas  and  Varlna  H.  Thomas, 
his  wife,  and  decreeing  the  said  deed  of  con- 
veyance to  be  null  and  void  and  of  no  force 
and  effect  as  against  the  indebtedness  found 
to  be  due  and  owing  by  the  said  S.  D.  Prince 
to  your  orator,  Lottie  E.  Mahln,  and  that  said 
property  is  liable  to  sudi  decree  for  a  de- 
ficiency as  may  be  entered  in  favor  of  yoar 
orator,  Lottie  £.  Mahln,  and  against  the  said 
S.  D.  Prince  herein. 

A  demurrer  to  the  bill  of  complaint  was 
Interposed  on  grounds,  anxmg  otSurs:  Tlwt 
It  Is  moltitarlons  as  to  subject-matter  and  as 
to  parties ;  that  notes  2,  3,  4,  and  6  are  not 
due ;  and  that  no  equity  Is  shown.  The  dian* 
cellor  overruled  the  demurrer,  and  the  de- 
fendants appealed. 

[1]  The  mortgage  cmtalna  the  following: 

"It  is  further  agreed  and  stipulated  that  Bhould 
any  one  of  the  above-described  ootea,  or  any 
part  thereof,  or  any  part  al  the  interest  thereiMit 
remain  due  tcoA  unpnld  for  the  space  of  thirty 
days  after  maturity,  then  in  that  event  tbfl 
whole  of  the  balance  of  the  principal  sum  and 
interest  thereby  secured  shall  become  due  and 
payable  at  the  option  (tf  the  mortgagee  herein." 

As  this  proceeding  Is  to  enforce  the  mort- 
gage lien,  it  is  Immaterial  that  the  notes  se- 
ctored by  the  mortgage  do  not  contain  the 
quoted  stipulation.  There  is  apparently  no 
real  conflict  between  the  notes  and  the  mort- 
gage.  It  being  alleged  that  the  first  note  and 
the  Interest  thereon  were  past  due  and  paya- 
ble more  than  30  days  when  the  suit  was 
brought  to  enforce  the  mortgage  lien,  the  in- 
stitution of  the  suit  is  the  exercise  of  the 
stipulated  option  of  the  mortgagee  to  regard 
the  whole  of  the  balance  of  the  principal  sum 
and  Interest  secured  by  the  mortgage  to  be 
due  and  payable.  The  suit  was  not  pre- 
maturely brought  under  the  terms  of  the 
mortgage.  The  facts  here  are  essentially 
different  from  those  in  Kirk  v.  Van  Fetten, 
38  Fla.  335,  21  South.  286,  and  White  v. 
Oracey,  4S  Fla.  657,  84  South.  228. 

[2]  Multifariousness  goes  to  convenience 
more  than  to  merits;  and,  when  there  Is  a 
general  demurrer  for  want  of  equity,  a 
ground  of  demurrer  for  multifariousness  may 
not  avail  if  there  is  equity  in  the  bllL  Carl- 
ton T.  HUllard,  64  Fla.  228,  60  South.  220. 

[S]  A  demurrer  which  Is  addressed  to  the 
entire  bill  must  be  treated  as'  a  general  de- 
murrer and  should  be  overruled  if  there  is 
any  equity  In  the  allegations  of  the  bill, 
even  though  there  are  grounds  of  the  demur- 


rer, whldi  ml^t  prevail  If  tht  same  wen  In- 
corporated in  a  qtedal  demnrrer,  which  was 
directed  to  the  vulnraahle  parts  of  the  Mil. 
BiltcheU  V.  Mason,  66  Fla.  208,  61  BontlL  679. 
Order  affirmed. 

BSOWNB.  O.  J.,  and  TATLOB,  SHAOEUS- 
FOBD,  and  BLZJS,  JX,  cwcur. 


(7S  Fla.  671) 
COBB  et  aL  T.  TBAMMBLL,  Governor. 
(Supreme  Court  of  Florida.    March  6.  1017.) 

(BvttahuB  &r  the  Oomri.} 

1.  JUDGICBHT  <S=120  —  TmtATJVt  JUDOUEIfT  — 

Entbt. 

The  entry  U  a  final  judgment  by  the  derk 
of  the  court  under  the  provisuHis  of  section  1426 
of  the  General  Statutes  of  Honda  1906,  pre- 
supposes the  entry  of  a  valid  default  anlnst  the 
defendant  tax  want  of  an  mpsarsnes^  demurrer, 
or  plea. 

[Gd.  Note.--For  other  cases,  sts  Judgment 

CeuL  Dig.  i  210.] 

2.  JUDOMBNT  ^paflsnA-^'Diaxma  JunaiiiiiT— 
Bhtbt— Statdtc. 

A  motion  by  defendant  in  a  civil  action  for 
compulsory  amendment  of  the  declaration  or  to 
strike  it,  filed  before  the  rule  day  on  wbidi 
be  is  required  to  {dead  or  demur  to  the  declara- 
tion, and  which  motion  is  not  frivolous  upon 
its  face,  but  presents  questions  affecting  the 
plaintifirs  right  to  proceed  with  the  cause,  sus- 
pends the  power  of  the  clerk  under  section  l^i2 
m  the  General  Statotes  1906,  to  enter  a  default 
{gainst  the  defendant  for  tulure  to  ^ead  w 
demur. 

[Ed.  Note.— For  other  cssai,  see  Judgment, 
Cent.  IMg.  I  201.] 

3.  JuDOMEinr  «sal08— DETATJur  JuDainHT— 
Ehtbt. 

A  motion  by  detttidant  to  strike  the  declara- 
tion or  tor  compulsory  amendment  of  it,  which 
is  pending  and  undisposed  of  upon  the  rale 
day  when  under  the  statute  be  is  required  to 
plead  or  demur,  may  not  be  ignored  by  the 
plaintiff  and  ft  default  taken,  unless  the  motion 
IS  frivolous  and  wh(^  withont  merit  and 
such  a  one  that  a  determmation  of  it  either  way 
ooold  not  affect  the  right  of  the  plaintiS  to  pro- 
ceed with  the  cause. 

[Ed.  Note.— For  other  essas,  see  Judgment, 
Cent.  Dig.  S  201.] 

Error  to  Circuit  Court*  Dade  County ;  H. 
Pierre  Brannlng,  Judge. 

Suit  by  Park  Trammell,  Governor  of  Flor- 
ida, for  the  use  of  Dade  County,  against  J. 
M.  Cobb  and  United  Stotes  Fidelity  dc  Guar- 
anty Company.  Judgment  by  default  for 
plaintiff,  motion  to  set  aside  default  over- 
ruled, and  defendants  bring  error.  Beversed. 

Philip  Clarkson,  of  Miami,  for  plaintiffs  Id 
error.  Price  &  Eyles,  of  Miami,  T.  F.  West, 
Atty.  Gen.,  and  John  C.  Gramling,  State 
Atty.,  of  Miami,  for  defendant  in  error. 

ELLIS,  J.  The  plainUffs  in  error  took 
a  writ  of  error  to  the  Judgment  of  the  dr- 
cuit  court  for  Dade  county  rendered  In  a 
cause  wherein  Park  Trammell,  Governor  of 
the  stote  of  Florida  suing  for  the  use  of  Dade 
county,  sued  J.  M.  Cobb  and  United  Stotes 
Fidelity  &  Guaranty  Company  upon  a  bond 
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giTen  by  Cobb  for  his  appeannoe  before  the 
court. 

In  the  pnedpe  for  the  sununons  "ad  re- 
spondendum" the  clerfc  of  tbe  court  was  re- 
quested to  issue  the  summons  "In  an  action 
of  assumpsit."  The  summons  was  Issued  In 
accordance  wlth^e  directions  contained  in 
the  pnedpe,  and  the  defendants  were  requir- 
ed to  appear  and  answer  the  plalntUE  In  an 
action  of  assumpsit.  The  appearance  day  as 
stated  in  the  summons  was  the  6th  day  of 
December,  1915.  On  the  22d  day  of  Novem- 
ber, 1915,  a  declaration  upon  the  appearance 
bond  was  filed.  It  was  a  declaration  in  debt 
on  the  bond.  The  declaration  contained  two 
counts.  In  the  first  the  bond  was  referred 
to  and  attached  to  the  declaration  as  Ex- 
hibit A,  and  by  appropriate  words  made  a 
part  of  it  Id  the  second  count  the  bond 
was  set  out  In  hsec  verba.  On  the  81st  day 
of  December,  1915,  the  defendants  filed  a  mo- 
tion to  strike  tbe  declaration,  and  Cor  com- 
pulsory amendment 

On  January  8, 1016,  the  clerk  of  tbe  circuit 
court  upon  request  of  tbe  plaintiff  entered 
a  default  against  the  defendants  for  want 
of  a  plea  or  demurrer,  and  on  tbe  same  day 
tbe  clerk  entered  final  Judgment  against  the 
defendants.  The  Judgmoit  so  entered  by 
the  clerk  is  in  the  f<^owlng  words : 

"In  tiie  Oirenit  Ckmrt  of  tbe  Eleventh  Judicial 
Olreult  in  and  for  C«de  County,  Florida. 

"Park  Trammel,  Governor  of  the  State  of  Flor- 
ida, saiQg  for  tbe  use  of  Dade  County,  v.  J. 
M.  Cobb  and  United  States  FideJity  ft  Onar- 
anty  Company. 

"This  cause  coming  on  to  be  heard  upon  the 
applicatira  of  the  plafntiff  tw  the  entry  of  a 
final  judgment  in  said  cause  and  it  appearing 
that  tbe  defendants  J,  M.  Cobb  and  United 
States  fidelity  ft  Guaranty  Company  appeared 
in  said  cause  on  the  rule  day  of  December,  1916, 
and  that  a  default  for  want  of  a  plea  or  demur- 
rer to  plaintiff's  declaration  was  duly  entered 
upon  the  3d  day  of  January,  1916,  being  the 
rule  day  in  said  month  and  recorded  in  Default 
Judgment  Docket  A,  page  143,  and  the  plaintiff 
having  filed  in  this  cause  the  cause  oi  action 
sued  upon,  to  wit,  a  certain  bond  executed  by 
J.  M.  Cobb  as  principai  and  United  States  Fi- 
delity &  Guaranty  Company  as  surety,  bearing 
(late  the  9th  day  of  August,  A.  D.  1916,  in  the 
sum  of  ^,500;  and  it  further  appearing  firom 
said  twnd  that  the  plaintiff  is  entitled  to  have, 
receive  and  recover  of  and  from  tbe  defendants 
J.  M.  Cobb  as  principal  and  United  States  Fi- 
delity ft  Guaranty  Company  as  surety,  upon 
said  l>ond  the  principal  sum  of  $2,500,  togetoer 
with  interest  from  the  date  of  filing  this  suit 
and  the  costs  of  tilis  proceeding^t  is  therefore 
ordered,  adjudged  and  decreed:  That  the  plain- 
tiff, Park  Trammell,  Governor  of  the  state  of 
Florida,  suing  for  the  use  of  Dade  county, 
Florida,  have,  receive  and  recover  of  and  from 
the  said  defendants  J.  M.  Cobb  and  United 
States  Fidelity  &  Guaranty  Company,  tbe  sum 
of  f2,500  as  principal,  and  the  sum  of  $22.32 
as  interest,  and  the  costs  of  this  suit  hereby 
taxed  at  $4.58,  making  a  total  of  $2,527.90,  for 
which  let  execution  issue. 

"This  January  3,  1916. 

•'Z.  T.  Merritt,  Clerk, 

"[Ct.  Ct  Seal.]    By  3.  B.  HawUns,  D.  a** 

On  the  7th  day  of  January,  1916,  the  de- 
f^dants  filed  a  motion  to  set  aside  the  de- 
firalt  and  the  jucUpnent  entered  thereon. 


whldi  motton  was  In  the  following  words, 
omitting  venue,  title,  and  slgnatores: 

"Now  come  the  defendants  J.  IL  Cobb  and 
United  States  Fidelity  ft  Guaranty  Company, 
by  Philip  ClarksoQ,  their  attorney,  and  respect- 
fully move  the  court  to  set  aside  the  default 
heretofore  entered  herdn  against  these  defend- 
ants, to  set  aside  the  judgment  upon  said  de- 
fault, heretofore  entered  herein  against  these 
defendants,  and  to  recall  the  writ  ol  execution 
heretofore  issued  npim  said  judgment  In  sup- 
port of  said  motltm  said  defendants  here  abow 
to  the  court: 

"(1)  Hiat  at  and  before  the  taking  and  eatet' 
ing  of  said  default  and  said  judgment,  there 
was  and  had  been  filed  in  this  court  and  in  this 
cause,  by  these  defendants  acting  in  the  utmost 
good  faith  and  not  for  the  purpose  of  delay, 
thirteen  separate  and  distinct  motiona  respec- 
tively tot  the  striking  of  tbe  declaration  herdn, 
for  the  striking  of  the  first  count  of  said  decla- 
ration, and  for  the  compulsory  amendment  of 
said  counts,  as  more  fully  and  at  laige  appears 
upon  the  face  of  said  various  motions  to  which 
these  defendants  here  refer  and  whidi  they 
hereby  make  a  part  of  this  motitm;  that  said 
declaratitm  was  inartificial,  loose,  insufficient, 
duplicitous,  defective  and  not  entitled  to  be  fil- 
ed, all  of  which  will  more  fuUy  and  at  large 
appear  upon  inspecti(Hi  thereof  and  to  which  m 
this  behalf  these  defendants  here  refer  and  here- 
by maice  a  part  of  this  motion;  that  these  de- 
fendants could  not  safely  plead  or  demur  to  said 
declaration;  that  the  same  was  so  framed  as 
to  prejudice,  hinder  and  delay  tbe  fair  trial  of 
said  cause  and  to  embarrass  the  samej  that 
tliese  defendants  in  good  time  filed  tbeir  said 
thirteen  motions  In  good  faith  for  the  sole  and 
only  purpose  of  causing  aaid  declaration  to  be 
dealt  with  by  this  court  so  as  to  remove  the 
said  causes  of  prejudice,  delay  and  embarrass- 
ment of  a  fair  trial  as  aforesaid,  and  to  the 
end  tliat  said  cause  might  promptly  proceed  In 
accordance  with  law ;  that  said  thirteen  motions 
presented  many  important  questions  of  law  for 
determination  by  the  court  mly,  and  that  the 
clerk  of  this  court,  in  entering  said  default  and 
said  judgment  thereon,  without  the  knowledge  or 
consent  of  these  defendants  or  either  of  tnem, 
was  exercdsing  judicial  powers  contrary  to  law. 

"(2)  That  these  defendants  were  not  in  law 
required  to  obtain  an  extension  of  time  in  which 
to  plead  or  demur  to  said  declaration,  because 
at  the  taking  and  entering  of  said  default  and 
judgment,  defendants'  said  thirteen  motions  were 
on  file  in  this  cause,  and  had  the  first  of  said 
motions,  to  wit,  the  motion  to  strike  said  decla- 
ration been  allowed  by  the  court,  there  would 
have  been  remaining  in  said  cause  no  dedaratioa 
to  which  these  d^mdants  oould  cither  plead  or 
demur. 

"(3)  That  in  and  by  said  judgment,  said  clerk 
has  assumed  equity  powers,  in  tliat  he  has  'or- 
dered, adjudged  and  decreed'  that  the  plaintiff 
have,  reo^ve  and  recover  of  and  from  these  d^ 
fendants,  contrary  to  law  in  tliat  regard. 

"(4)  That  said  derk  has  likewise  'ordered,  ad- 
judged and  decreed'  that  plaintiff  have,  receive 
and  recover  of  and  f nxn  these  defendants;  aces- 
dve  interest,  contrary  to  law. 

"(5)  That  these  defendants  and  each  of  them 
have  a  good  defense  on  tiie  merits  to  the  wiwle 
of  the  i^aintiFs  demsnd  upon  tb»  fcdhnring 
grounds: 

"(a)  For  that  the  bond  sued  on  in  this  cause 
was  taken  and  approved  out  of  the  hearing  and 

fresence  of  the  arcuit  court  of  Dade  county, 
lorida,  and  out  of  the  hearing  and  presence 
of  tlie  judge  tliereof,  by  <Hie  Dan  Uardie,  wliile 
neither  said  court  nor  said  judge  was  sitting 
nor  in  session  nor  within  the  oourtboose  of  sale 
Dade  county,  and  long  after  said  court  and 
said  judge  hod  adjourned,  without  antlKHi^  of 
law ;  and  tliat  said  bond  is  wlu^y  v<Hd. 

"(b)  For  that  also,  said  bond  was  not  filed  in 
tbe  circuit  court  of  Dade  connty.  Florida,  at  w 
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before  the  taktng  of  tmrMtun  Otmot,  as  Un 
■ame  is  set  forth  In  aaid  dedantkm. 

"(c)  For  that  also,  there  la  no  record  the 
taking  of  any  forfeiture  of  aaid  bond.  In  said 
circuit  court,  aa  appears  from  Inspecdon  of  the 
records  thereof  and  from  tnqniry  by  the  attorney 
of  aaid  defeodanta  in  thia  behalf,  of  the  deputy 
derfc  of  aaid  court  in  diarca  of  tiie  records 
thereof.** 

TbXs  motion  was  orermled. 

asaigiunaits  <a  error  attain  tlie  an- 
thxfftty  of  the  dark  to  «nter  the  deteult  and 
tho  final  Jud^Bent,  and  tbe  correctness  of  the 
oonrt's  ruling  upcm  t3ie  nurtioa  to  set  aside 
tbe  deCanlt  and  final  Judgment. 

Tbe  motion  to  strike  the  declaration  and 
for  compulsory  amendment  was  on  file  when 
tbe  clerk  entered  tbe  defonlt  tot  want  of  a 
plea  or  demurror,  and  tbe  final  Judgment 
tbereon.  That  motion,  omitting  venue,  title, 
and  signatures,  was  In  the  following  wwds: 

"Now  come  the  said  defradants  by  their  at- 
ttmiey  and,  because  the  above  declaration  is  ao 
gained  as  to  prejadice,  embarrass,  and  delay 
the  fair  trial  <n  the  abore-entitled  action,  more 
the  coort: 

"FirvL  To  strike  said  declaration  frc»n  the 
files  for  that  the  praecipe  and  summons  herein 
are  ezpresdy  in  'assumpsit,'  whereas  said  dec- 
laration Is  In  'debt' 

"Second.  To  require  amendment  of  the  first 
count  of  said  declaration  for  that  the  same  is 
duplicitous  in  that  it  puroortH  to  count  at  once 
upon  an  appearance  bona  and  also  apon  a  for- 
feiture thereof 

TTbird.  To  require  amendmeat  of  said  first 
count  for  that  it  is  themn  alleged  that  during 
the  pendency  of  the  habeas  corpus  proceeding 
tlierein  referred  to,  said  defendant  Cobb  was  m 
the  custody  of  the  sheriff  of  Dade  county,  Flori- 
da, under  a  capias  charging  him  with  crlmlaal 
libel,  whereas  it  also  appears  in  said  count  that 
daring  the  pendmcy  of  said  hal)eas  corpus  pro- 
ceediiucs  said  Cobb  was  not  In  the  coatody  of 
said  ueriff  eitiier  by  Tirtoe  of  said  capias  or 
otherwise. 

"Fourth.  To  reqnlre  amendment  of  the  said 
first  count  for  that  the  same  allies  a  forfeiture 
to  have  been  'dub''  taken,  whereas  if  tbe  same 
be  material,  the  facta  of  such  forfeiture  should 
be  set  oat. 

"Fifth.  To  require  amendment  of  said  first 
count  for  that  the  same  alleges  that  the  defend- 
ant Oobb  'entered'  into  an  appearance  bond, 
without  alleging  that  tbt  surety  ilkewlas  'enter- 
ed' into  saia  Ixmd. 

"Sixth.  To  require  amendment  of  said  first 
count  for  that  the  same  alleges  that  the  defend- 
ant Cobb  'entered'  into  an  appearanoe  bond, 
whereas  If  the  same  be  materiu,  Hia  facts  and 
drcumstances  of  entering  Into  audi  bond  riiould 
be  set  forth. 

"Seventh.  To  require  amendment  of  said  first 
count  for  that  It  u  therein  alleged  that  the  de- 
fendant Cobb  entered  Into  an  appearance  bond 
by  *permisBion'  of  the  circuit  court  of  Dade 
county,  Florida,  whereas  the  facts  wldcfa  con- 
stitute audi  'permission'  should  be  set  forth. 

"Eighth.  To  require  amendment  of  said  first 
count  for  that  lines  No.  14  to  No.  22  both  in- 
dusive  are- repetitions  of  the  conditions  of  tbe 
bond  which  is  itself  a  part  of  said  count. 

"Ninth.  To  strike  said  first  count  for  that  as 
appears  from  said  declaration,  said  count  la 
substance  and  effect  is  eimllar  to  the  second 
count  of  said  narr. 

"Tenth.  To  require  amendment  of  the  second 
count  of  said  declaration  for  that  It  is  therein 
alleged  that  the  defendant  Cobb  at  the  giving  ot 
the  appearance  bcHid  therein  set  forth  vras  under 
arrest  and  held  in  custody  by  the  eh»i£f  of 
Dsda  ooonty,  Bloiida,  upon  a  ovias  dtarging 


said  Oohh  wMi  crlmlBal  libd«  whereas  It  Also 
appears  from  said  oount  that  at  the  giving  of 
said  bond  said  Oobb  was  not  in  tiie  custody  of 
aaid  sheriff  nor  under  arrest  by  vlrbM  of  said 

fspias. 

"Eleventh.  To  requlTe  amendment  of  aaid  see* 
ond  count  for  that  It  Is  tiiereln  alleged  that  the 

judge  of  the  circuit  court  in  and  for  Dade  conn- 
ty.  Florida,  'allowed'  the  defendant  Cobb  bail, 
whereas  the  facts  of  such  allowance  should  be 
set  forth. 

"Twelfth.  To  require  amendment  of  said 
second  count  for  that  the  same  complains  be- 
cause the  defendant  Cobb  'departed  from  the 
jurisdiction  of  the  court  without  the  consent  of 
the  court,  and  without  being  legally  discharged,' 
whereaa  no  such  conditions  are  contained  in  the 
bond  as  the  same  is  set  forth  in  said  count, 

"Thirteenth.  To  reqidre  amendment  of  said 
second  connt  for  that  the  same  alleges  a  for- 
feiture to  have  been  'taken  and  formally  de- 
clared,' whereas  If  the  same  be  material,  the 
facts  thereof  should  be  alleged." 

Section  1418  of  tba  Gmeral  Statutes  of 
1906  provides  that: 

"The  defendant  shall  file  his  plea  or  demurrer 
on  the  rule  day  succeeding  that  upon  whidi  the 
declaration  Is  filed,  unless  upon  motion  furtha< 
time  be  given  by  the  court  He  may  plead,  an- 
swer or  demur  at  any  time  before  default  for 
not  so  doing." 

Tbe  proTisioQS  on  the  subject  of  entering 
defaults  and  final  judgments  by  the  clerk 
upon  personal  service  are  found  In  sections 
1422  and  1425  of  tbe  General  Statutes  of 
Florida  1906,  and  are  as  follows: 

"1422.  (1032).  Entry  Upon  RuUf  Daps.— If 
the  defendant  shall  fail  to  appear  as  hereinbe- 
fore provided,  or  shall  fail  to  ^ead  or  demur, 
at  the  time  hereinbefore  provided,  or  at  the  time 
fixed  by  the  court  upon  motion  aa  hereinbefore 
provided,  the  plaintiff  may  cause  a  default  to 
be  entered  by  the  cierk  against  the  defendant, 
and  thereupon  be  may  proceed  to  take  final  Judg- 
ment as  hereinafter  provided." 

"1425.  (1035).  Upon  Pereonal  Servioc—V^oa 
the  entry  of  any  default  for  want  of  appearance 
or  for  want  of  demurrer  or  plea  in  any  suit 
for  the  recovery  ot  money  founded  npon  oon- 
tract,  if  the  actlMi  is  cm  a  written  instrument 
for  tne  payment  of  money,  tbe  plaintiff  at  any 
time  after  such  default  may  on  the  production 
and  filing  of  such  instrument  cause  final  judg- 
ment to  be  entered  for  the  amount  thereof,  wim 
interest  and  the  derk  of  the  court  (or  the 
judge,  if  the  court  has  no  clerk),  sfaall  assess  the 
amount  whi<^  tbe  plaintiff  is  entitled  to  recover 
for  the  prindpal  and  interest,  and  enter  up 
judgment  for  the  same,  upon  which  judgment  ex- 
ecution shall  issue  immediately  unless  otherwise 
ordered  by  the  court  And  if  the  action  Is  upon 
an  open  account,  or  other  contract  for  the  pay- 
ment of  money  not  In  writing,  upon  the  entry 
of  a  default  as  aforesaid,  the  derk  (or  the  Judge, 
If  the  court  has  no  derk)  ahaU  ascertain  the 
amount  which  the  plaintiff  is  entitled  to  recover 
in  such  action  from  the  examination  of  the  plain- 
tiff under  oath,  or  other  proofs  by  afiidavlt  or 
otherwise,  andf  oiter  up  judgment  for  the 
amount  ao  assessed  or  ascertained,  upon  whidi 
Judgment  execution  shall  issue  as  aforesaid." 

The  motion  to  open  tbe  default  was  made 
wltbln  tbe  time  prescribed  by  section  1424 
of  tbe  General  Statutes. 

[1]  The  first  question  presented  for  onr 
consideration  is  whether  tbe  filing  of  tbe  mo- 
ti<m  to  strike  tbe  declaratl<m  and  for  com- 
pulsory amendment  suspended  tbe  power  of 
the  clerk  under  section  1422  to  enter  a  de- 
fault for  want  of  a  plea  or  demurrer.  If  the 
entry  of  the  default  was  withpnt 
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and  void,  tbe  final  Jndgment  esitered  by  him 
was  also  void  aiid  of  no  force  or  effect;  be- 
cause the  entry  of  a  final  judgmttit  by  tb» 
derk  under  the  prorlsloDs  of  section  1^  at 
the  General  Statntes  prasiq^MifleB  tbe  entry 
of  a  TaUd  defiinlt. 

[2]  It  Is  argned  by  counsel  tor  tho  defend- 
ant In  error  that  the  motkHi  to,  strite  the 
declaratl<Hi  and  for  compulsory  amendment 
-was  a  nidllty,  and  tboefore  could  hare  been, 
and  was  ignored.  If  that  position  Is  correct 
the  detbult  entered  1^  ttie  cla>k  was  valid. 
In  Bunwrt  of  their  proposition  they  idte  Beg- 
Ister  T.  "Prinze  Bros^  58  Fla.  86G.  60  South, 
6S4,  and  Dudley  t.  WhltOi  44  FUu  264.  81 
Sooth.  830.  In  the  latter  case  White  Insti- 
tuted suit  In  Hamlltrai  conn^  agataist  Dud- 
ley and  Jombigs.  who  were  sued  as  late 
partners.  Summons  was  issued  and  returned 
as  having  been  served  upon  Joinings  In  Ham- 
ilton county.  On  Uie  return  day  tbe  defrad- 
ants  filed  their  qiecial  appearance  and  moved 
to  dismiss  the  mSt  npoa  tbe  grounds  that 
the  court  bad  no  Jurisdiction  of  the  defend- 
ants; that  the  cause  of  action  did  not  ac- 
crue in  Hamlltcm  coun^;  that  neither  of 
the  defendants  resided  In  that  county;  and 
that  there  was  nothing  local  in  the  action 
giving  the  court  Jurisdiction.  On  the  next 
rule  day,  no  plea  or  demurrer  to  the  declara- 
tion filed  on  the  rule  day  in  January  having 
been  filed,  the  derfc  entered  a  defoult  On 
Uarch  20th  following  a  motion  was  made  to 
vacate  the  default  This  court  fbUowli:^  the 
reasffldng  In  the  case  of  Hulfng  v.  Florida 
Savings  Bank,  19  Fla.  696,  where  It  was  held 
that  In  an  action  at  law  where  a  plea  is  not 
responsive  to  the  declaration,  or  any  part  of 
it.  it  is  frivolous,  and  may  be  treated  as  a 
nullity,  and  without  motion  to  strike  or  de- 
mur the  plaintiff  is  entitled  to  Judgment, 
said: 

"We  tbink  the  principles  of  this  decision  mast 
control  in  detenniniDg  whether  the  filing  of  tt 
motion  to  dismiss  wiu  prevent  the  entry  of  a 
default  (or  want  of  a  plea  at  the  expiration  of 
the  time  (or  pleading.**^ 

Tbe  court  then  adds: 

''If  the  motion  be  of  such  a  character  that 
the  plaintiff  will  be  Jnstifieij  in  treating  it  as  a 
nalllty,  he  may  disregard  it,  and  cause  the  clerk 
to  enter  the  default;  but  if  tbe  motion  be  not 
of  that  character,  no  default  can  be  entered 
until  it  is  disposed  of." 

The  court  held  that  the  motlcHi  was  based 
upon  grounds  having  no  relevancy  to  such  a 
motion  tinder  the  facts  of  the  case.  The  re- 
turn upon  the  summons,  satd  the  court,  speak- 
ing through  Mr.  Justloe  Carter,  showed  serv- 
ice upon  the  defendant  Jennings,  which  gave 
the  court  Jurisdiction  over  his  person,  and 
the  cauae  of  action  sued  upou  consisted  of 
two  promissory  notes  for  an  amount  within 
the  Jurisdiction  of  the  court.  As  to  the  ques- 
tion of  Jurisdiction  of  the  defoidants  in  that 
case  the  court  said  that  a  Joint  motion  in 
behalf  of  Jennings  and  Dudley  would  not  He 
to  dismiss  the  suit  as  to  both  where  the  court 
had  obtained  JnrlsdictlcHi  of  the  person  of 
<me  «f  them;  and  as  to  the  othw  snmods 


of  the  motion  tliey  were  matters  whldi  most 
have  beoi  pleaded,  ihvsat  grounds-  related 
to  the  personal  privily  aconded  the  de- 
fendants to  be  sued  in  a  particular  county, 
so  tb»  default  was  hc^d  to  have  been  nlldly 
entered.  In  the  Register  Case  the  motion 
was  for  a  more  definite  bill  of  partlenlars. 
There  bad  been  filed  with  the  dedaratlon  an 
Itemized  account  of  goods,  wares,  and  mer< 
chandise  allegea  to  have  been  sold  by  the 
plaintiff  to  the  defendants  fbr  the  price  of 
whldi  the  action  was  broui^t  This  state- 
ment was  verified  by  the  oath  of  the  sec- 
retary ot  the  plaintiff  corporatiim.  The 
court,  fcdlowlng  the  case  of  Dudley  v.  White, 
supra,  hdd  the  default  to  have  beeq  validly 
entered.  I^>eaking  through  Mr.  Justice 
Shackleford,  the  court  said: 

**We  are  further  of  the  opinion  that  the  prac- 
tice of  waiting  until  the  very  day  a  idea  or 
demurrer  is  due  to  file  a  motion  for  a  more 
definite  bill  of  particulars  is  not  to  be  com- 
mended, to  say  tbe  least  of  it  In  the  further- 
ance of  Justice  such  motions  should  be  filed  and 
called  up  for  dispcwldon  as  early  as  practuwblc;'' 

lAe  practice  of  entering  a  d^ult  in  an 
actiim  at  law  for  want  of  a  plea  or  demurrer 
was  regarded  in  the  Dudley  Case  to  be  anal- 
ogous to  the  praetloe  of  entering  a  decree  pro 
confesso  In  diancery  tor  ftiilure  to  file  a  plea, 
answOT.  or  demurrer  to  the  bill.  In  the 
case  ot  Trower  r.  Bernard,  S7  Fla.  226,  20 
South.  241.  dted  by  the  court  In  Dudley  v. 
White,  supra,  a  plea  was  filed,  which  the 
court  said  was  not  cmly  Mvolous  and  devoid 
of  merit  upon  its  face^  but  was  not  sworn  to 
or  certified  by  couns^  In  Taylor  v.  Brown. 
32  Fhi.  334,  13  South.  957,  also  dted  In  Dud- 
ley T.  White,  supra,  a  demurrer  was  filed  to 
the  bill,  but  there  was  no  certlficato  of  coun- 
sel that  the  demurrer  was  well  founded  in 
law,  and  no  affidavit  that  it  was  not  Inter- 
posed for  delay.  In  each  case  the  decree  pro 
CCTtesso  was  sustained. 

In  the  only  two  cases  which  have  come  be- 
fore this  court  to  which  our  attention  has 
been  called,  the  motions  which  were  pending 
when  the  time  for  pleading  or  demurring  ar- 
rived were  upon  their  faces  without  merit 
and  frivolous.  In  the  two  cases  In  equity 
cited  in  Dudley  v.  White,  supra,  the  plea  in 
one  case,  and  the  demurrer  In  the  other,  were 
frivolous  and  void  upon  their  faces.  In  the 
case  of  Glens  Falls  Ins.  Co.  v.  Porter,  44  Fla. 
568,  33  South.  473,  the  circuit  Judge  entered 
a  default  upon  motion  of  the  plaintiff  not- 
withstanding a  plea  was  on  file.  This  court 
held  that  as  the  pleas  were  wholly  immateri- 
al and  Irrelevant  to  the  plaintiff's  case  and 
tendered  no  material  Issue  that  was  l^ially 
available  as  a  defense,  and  denied  nothing 
essential  to  the  plaintiff's  right  to  recover  as 
alleged  In  the  declaration,  there  was  no  er- 
ror in  granting  the  motion  for  default 

The  practice  may  be  regarded  as  settled  In 
this  state  that  in  a  ccmmKm-law  action, 
where  a  motion  Is  filed  by  defendant  before 
the  day  fixed  by  the  statute  for  filing  a  plea 
or  demurrer,  ai^  sudi  motion  is  wboUytXriv- 
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olons  and  wlthoat  merit  upon  its  face.  It  may 
be  treated  as  a  nnlll^,  and  the  plaintiff  may 
take  a  default  at  the  proper  time  for  want 
of  a  plea  or  demurrer ;  but  if  the  motion  Is 
not  of  that  character,  It  must  be  disposed  of 
before  the  default  may  be  entered. 

Section  1433  of  the  General  Statutes  1906. 
Florida  Compiled  Laws  1014,  provides  for 
compulsory  amendment  of  any  pleading  up<m 
ai^Ucation  of  the  opposite  party,  and  that 
the  court  shall  make  sach  order  respecting 
the  same,  and  also  respecting  costs,  as  It  shall 
see  fit.  No  time  is  fixed  by  that  section  of 
the  statutes  within  which  to  make  such  ap- 
plication, but  it  would  seem  that  the  logical 
time  for  doing  so  would  be  before  replying 
to  the  pleading  which  Is  deemed  to  be  faulty. 
It  ia  not  unusual  to  make  motions  for  com- 
pnlsorj  amendmmt  of  declarations,  and  to 
strike  them.  In  the  case  of  Western  Union 
Telegraph  Go.  t.  Merritt,  65  Fla.  462,  46 
South.  1024,  127  Am.  St.  Rep.  169.  the  court 
said  that  a  motion  for  compulsory  amend- 
ment of  a  declaration  should  state  that  It  Is 
■o  framed  as  to  prejudice,  embarrass,  or  de- 
lay a  fair  triaL  .And  in  Hadlow  Co.  t.  Sar- 
gent, 61  Fla.  26S,  64  South.  1003,  a  special 
coimt  of  the  declaration  was  stricken  upon 
motion.  In  Seaboard  Air  line  R.  Co.  t. 
Scarbonngh.  02  Fla.  425,  42  Soath.  706, 
there  was  a  motlini  for  compalsory  ammd- 
ment  of  a  declaraam,  and  the  coort  said 
that  the  same  reasoning  ob  to  the  allowance 
of  Tolnntaxy  amendments  would  apply  In 
eaostrning  the  secttoa  above  referred  to  re- 
lating to  compulsory  amendments,  as  the 
court  must  determine  whether  or  not  the 
XAeedlag  sought  to  be  reformed  is  so  framed 
as  to  prejudice  or  embazraBS  or  delay  the  fair 
trial  of  the  action,  the  matter  was  within 
the  sonnd  Judlfdal  discretion  of  the  court 
Construing  sections  1433  and  1418  together, 
we  are  of  the  opinion  that  a  motion  to  strike 
a  dedantitnk  or  compel  am«idmenta  thereof 
la  aaxti  an  answer  as  may  be  included  yrHth- 
In  tlie  meaning  of  the  words  "plead,  answer, 
or  demnr."  So  Uiat  while  sndi  a  motion, 
not  trivolons  and  wholly  wttbont  merit,  is 
pending  and  undisposed  of,  the  power  of  the 
<derk  to  alter  a  defiinlt  for  failure  of  the  de- 
fiandflnt  to  "idead  or  demur"  Is  nuvended. 

[S]  Then  ia  a  division  among  the  courts  as 
to  the  question,  but  the  soundo*  reason  seons 
to  support  the  rule  that  where  a  motion  not 
frtTtdons  up(m  its  face  has  been  made  by  the 
defendant  and  is  pending  undisposed  of  and 
not  waived,  a  Judgment  by  default  against 
him  cannot  be  taken,  unless  the  determlna- 
tion  of  ttie  action  either  way  could  not  affect 
the  right  of  the  plaintiff  to  proceed  with  the 
cause.  See  Bice  v.  Simmons,  89  Ark.  S69, 110 
8.  W.  673;  Atchison,  T.  &  S.  F.  B,  Co.  v. 
Lambert,  SI  Okl.  300, 121  Pac.  664.  Ann.  Cas. 
1918E}.  829;  St  Louis  A  S.  F.  R.  Oo.  v. 
Young,  35  Okl.  CS,1,  130  Pac.  Oil ;  Hosmer  r. 
Hoitt  161  Mass.  173,  36  N.  E.  836;  Story  v. 
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Ware,  35  Miss.  890,  72  Am.  Dec.  126 ;  Mltch- 
eU  v.  Campbell,  14  Or.  454.  13  Pac.  loa  See, 
also,  note  to  Naderhoff  r.  Geo.  Baa  ft  Sons, 
26  N.  X>.  166.  141  N.  W.  601,  leported  In  47 
U  It  A.  (N.  S.)  853. 

It  cannot  be  said  that  the  motion  in  this 
case  was  wbt^ly  without  merit  and  frivolous 
upon  its  face,  and  tliat  to  have  decided  it  in 
favor  of  the  defendant  it  would  not  have  af- 
fected the  plaintifes*  right  to  proceed  with 
the  cause. 

The  two  counts  of  the  declaration  state  the 
same  cause  of  action:  The  giving  of  a  bond 
by  the  defendant  Cobb  for  his  appearance  be- 
fore the  court  on  the  9th  day  of  August,  1916. 
and  his  failure  to  appear  ui>on  that  date. 
The  second  count  states  the  cause  of  action 
in  more  words,  although  not  more  clearly, 
and  It  would  certainly  be  a  useless,  vain,  and 
unnecessary  thing  to  repeat  in  one  count 
after  another  the  same  cause  of  action.  Its 
only  effect  would  be  to  embarrass  and  delay 
the  fair  trial  of  the  case.  Mitchell  v.  Mason, 
61  F\A.  338,  54  South.  .863. 

Without  deciding  the  question  whether  a  ' 
person  may  bring  another  into  court  to  an- 
swer one  cause  of  action,  and  then  declare 
against  him  in  another  cause  of  action,  see 
Hooker  v.  Gallagher,  6  Fla.  351,  text  857, 
where  the  question  la  referred  to,  we  do 
think  that  the  motion  presented  a  question 
which  ediould  have  been  determined  by  the 
court  and  which  the  derk  nor  the  plaintiffs' 
attorney  could  Ignore  and  treat  as  frivolous 
and  wholly  without  merit 

It  follows  from  what  has  been  written 
that  the  entry  of  the  default  was  void,  and 
the  judgment  entered  upon  it  was  entered 
without  authority,  and  shoold  have  been  n,- 
cated  and  set  aside  upon  the  motion  of  de- 
fendants. 

The  jndgmeot  Is  reversed. 

BROWNS),  C.  J.,  and  TATLOR,  SHACK- 
IiBFORO,  and  WHITFIELD,  JJ.,  concur. 


(»  Fla.  6»> 

BBOPHT  V.  WARD. 
(Supreme  Court  of  Fltnlda.    March  7,  1017.) 

(SvlMtu  By  fh9  OourtJ 

Dquitt  9»406(1)— liAsm'a  FxnDuroB— No- 
noi  or  HKABXNa. 
Where  the  findings  of  a  master  are  chaHen?- 
ed  on  the  ground  that  notice  of  the  hearing 
was  not  given,  and  it  appears  that  nnder  the 
circumstances  of  the  case  due  and  reastmable 
notice  was  not  given,  the  decree  rendered  on  the 
master's  finding  will  be  reversed. 

[Ed.  Note.— For  other  eases,  see  Eqnlty,  Cent 
Dig.  H  880-886.] 

Appeal  from  Circuit  Court  Orange  Coun- 
ty; Jas.  W.  Perkins,  Judge. 

Suit  by  W.  M.  Ward  against  J.  J.  Brophy 
and  another.  Final  decree  for  complainant 
and  named  defendant  appeals.  Reversed. 
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Ckawfotd  ft  Jarrril,  of  mislmmee,  for  ap- 
pelant Jooea  &  Jonea,  of  Orlando,  for  ap- 
pellee. 

PBB  CURIAM.  Ward  bnnis^t  Hilton  No- 
ranber  10,  1811,  to  miforce  an  allied  Hen 
upon  land  and  for  other  relief.  A  decree  pro 
confeaao  entered  January  6, 1013,  waa  vacat- 
ed Mardi  22, 191S,  and  the  defendant  Brophy 
answered.  An  order  dated  October  8.  1914, 
enlarging  the  time  for  .taking  testimony  be- 
fore a  master  was  filed  Dwaaber  17,  1014. 
On  December  81, 1914,  the  master  filed  hlsre- 
jMHt  In  which  he  states  ttiat  notloe  was  glr- 
en  of  the  hearing.  On  Mandi  S,  1915,  the  de- 
tudant  Brophy  filed  ezo^tlcms  to  the  ma«* 
ter*a  report,  one  exc^tlm  being: 

"That  the  said  master  gave  no  notice  of  the 
hearins  to  the  defendant  J.  J.  Bioidiy." 

On  Hardi  6,  ISIS,  the  defendant  filed  a 
motion  for  rehearing,  one  ground  tetng: 

"That  said  defendant  3.  3.  Brophy  was  not 
served  with  notice  of  the  hearing  before  the  spe- 
cial master  as  alleged  In  exceptions  to  said  re- 
port filed  this  day." 

Brophy  presented  to  the  dutnc^Uv  an  af- 
fidavit: 

"That  he  has  been  In  tiw  dty  of  Pittsbarg, 
Psl^  eontinaously  for  more  than  a  year  last 
paat;  that  he  has  never  been  senred  with  any 
notice  by  mail  or  otherwise  of  any  hearing  of 
any  kind  to  take  testimony  before  a  master,  spe- 
cial master,  or  otherwise,  in  the  above^titled 
aetlMi;  that  be  had  no  knowledge  of  the  ap- 
p^tmrat  of  a  master  to  take  testimony  until 
after  said  master  had  filed  his  report  with  this 
eonrt;  that  he  has  a  full,  complete,  and  ade- 
qnate  defense  as  to  the  daims  of  the  plaintiff  in 
this  proceeding," 

The  master  presented  the  following  afll- 
davlt: 

"Personally  appeared  William  Martin,  who, 
being  duly  sworn,  says  that  he  la  a  renilar 
master  of  the  Seventh  judicial  drcait  of  Flor- 
ida, and  that  as  master  he  took  t^timony  in  the 
above-stated  cause  between  December  17  and 
31,  1914;  that  prior  to  taldng  testimony  he 
gave  notice  to  the  parties  by  mailing  notices 
of  the  time  of  taking  testimony,  addressed  to 
J.  J.  Brophy,  Pittsburg,  Pa.,  and  F.  O.  Hunt. 
Greenhill,  Pa.,  more  than  five  days  before  date 
set  for  taking  the  testimony. 

rrhat  im  December  81, 1914,  he  filed  the  mas- 
ter's report  in  the  derlt'a  omce  of  the  drcait 
court  In  and  for  Orange  county,  and  gave  notice 
of  the  filing  of  the  said  report  to  the  said  de- 
fendants, J.  J.  Brophy,  Obver  Building,  Pitte- 
buK,  Pa.,  and  F.  O.  Hunt,  Greenhill,  Pa. 

"That  uieee  notices  were  plainly  written,  in- 
doeed  in  envelopes,  plainly  addressed  ss  above 
stated,  postage  fully  prepaid,  and  mailed  through 
the  United  Sutes  nost  office." 

On  February  ^  191S,  the  foltowlng  order 

was  made; 

"This  cause  coming  on  to  be  heard  upon  mo- 
tion to  hear  the  exceptions  taken  to  the  report 
of  the  master  to  whom  the  above  cause  was  re- 
ferred, and  it  appearing  to  the  court  that  the 
master's  report  was  filed  on  December  31,  1914, 
and  fnxn  the  affidavit  of  the  master  filed  in  this 
cause  that  notice  was  given  of  the  filing  of  the 
same  to  the  several  defendants  above  named, 
and  it  farther  appearing  that  no  exceptions  to 
the  mastei^s  report  was  filed  until  the  5tb  day 
of  Mardi,  1915,  no  application  having  been 
made  to  uie  court  for  eiuargenient  of  tmie  for 


filing  exceptions,  the  report  having  become  con- 
finned  by  lapse  of  time,  the  motion  to  hear  ex- 
ceptions is  denied,  to  which  Defendant  J.  J. 
Brophy  excepts." 

Spinal  decree  for  the  complainant  was  ren- 
dered, and  the  defendant  Brophy  appealed. 

Under  the  drcumstances  the  showing  as 
to  notice  of  the  hearing  Is  Insuffldrat,  and 
the  lapse  of  time  between  the  filing  of  the 
master's  report  and  the  filing  of  exceptions 
thereto  cannot  supply  a  fatal  want  of  notice. 
See  Mote  v.  Morton,  52  Fla.  548,  41  South. 
607;  Ballard  v.  Uppman,  82  Fla.  481,  14 
South.  154;  Brokaw  v.  McDoagall»  29  Fla. 
212;  Equity  Bole  77. 

The  decree  Is  reversed. 

BBOWNB,  C.  J.,  and  TATM)B^  SHAOE- 
I^FOBD,  WHITFIELD,  and  EUULIS,  JJ., 
concur. 


an 


Na  21487. 
GUnJXXr  V.  GUIUX)T  et  aL 
(Saprane  Ooort  of  Louisiana.  March  12, 1917.) 

1.  Foauos,  Statdtb  or  ^>17— FMuma  io 
Pat  I^bt  or  Anothib. 

The  prohibition  is  absolute  that  parole  evi- 
dence shall  not  be  received  to  prove  any  promise 
to^>^^U»  debt  <tf  a  third  poson.   Oiv.  Code, 

[Ed.  Note.— For  oUier  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  n  13,  iSriT.] 

2.  FaauDB,  Statdix  or  «=9l7  —  Pboicisb  to 

Pat  Debt  or  Ai«otbkb. 
A  verbal  promise  to  pay  the  debt  of  a  tbixd 
person  can  have  no  legal  effect. 

[Ed.  Note^For  other  cases,  see  Frauds  Stst- 

ttt«  of,  Cent.  Dig.  U  IS,  16, 17.] 

Appeal  from  Bleventn  Judicial  District 
Court,  Parish  of  Natchitoches;  William  T. 
Cunningham,  Judge. 

Suit  by  James  P.  Goillot  against  Mrs.  Fan- 
ny O.  Gulllot  and  Breazeale  &  Breazeale,  her 
attorneys.  Suit  dismissed  as  to  Breazeale  & 
Breazeale.  and  plaintiff  appeals.  Aflbmed. 

See,  also,  74  South.  704. 

Gulcoi,  Lambremont  &  Hebert,  of  Latcher, 
and  J.  D.  Bosca,  of  Natchitoches,  for  appd- 
lant.  Breazeale  &  Breazeale,  of  Matchltocli- 
es,  for  appellee.  • 

LAND,  J.  Plaintiff  sued  his  wife  and  her 
attorneys  to  recover  the  sum  of  $41,699.74, 
subject  to  a  credit  of  $14,172.04  represented  by 
certain  cotton  hdd  in  pledge  by  H.  ft  O.  New- 
man, on  a  cause  of  action  vidildi  may  be 
briefly  stated  as  follows: 

Plaintiff  and  his  wife,  Mrs.  Fannie  Chopin - 
Gulllot,  were  married  under  the  r^ime  of 
the  community  on  August  81,  1911,  and  be 
immediately  assumed  the  administration  of 
her  paraphernal  estate,  coDsistlng  of  movables 
and  immovables  of  great  value,  and  contln* 
ued  such  administration  until  January  1, 
1916. 


«s>ror  otikw  oasM      sams  teplo  and  KKY-NUUBEB  In  all  Kay-Numbsrfld  DIimU  a^  iDdms. 
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Ttmt  in  mmmer  of  1914,  auCerenoes 
bsTlBg  arisen  between  the  plaintiff  and  his 
wife,  a  contract  was  drawn  up  between  them, 
an9,  after  the  same  had  been  fully  approved 
by  then,  was  signed  by  thair  req>ectlTe  at- 
tomeyg. 

Tbe  said  contract  stipulated : 

First  That  Mrs.  GnlUot  shonld  resume  the 
fnU  control  and  administration  of  her 
rate  property  on  Jannaiy  1, 1915. 

Second.  That  there  should  be  legal  dissolu- 
tion at  the  community  between  them  at  the 
Instance  of  the  wife  and  without  resistance 
on  the  part  of  husband  after  January  1, 1915. 

Third.  "Ur.  J.  P.  Guillot  Aonld  have  paid 
to  and  returned  to  him  by  Mrs.  GulUot  the 
sum  of  ^000,  a  manual  gift  made  him  by 
Mrs.  Guillot  Inunediately  preceOing  their 
wedding." 

Fourth.  Hie  community  of  acquets  and 
gains  to  be  settled  in  the  following  manner: 

An  expert  accountant  to  make  an  tnyestl* 
gatlon  and  report  of  the  condition  of  the  com- 
munity, to  be  assisted  in  arrlTlng  at  a  Talu- 
atlon  of  the  improvements  put  on  the  sepa- 
rate property  of  Mrs.  GulUot  by  two  apprais- 
ers, one  selected  by  her,  and  one  selected  by 
Mr.  Galliot,  the  two  to  call  in  an  umpire  in 
the  case  of  disagreement 

On  the  basis  of  such  report  Mrs.  Guillot 
was  to  take  over  and  acquire  the  immunity 
interest,  assuming  all  obligations  and  acquir- 
ing all  assets,  by  paying  Mr.  GulUot  50  per 
cent,  of  its  net  value  of  the  ctonmunlty,  If 
any,  in  cash. 

Fifth.  In  the  event  that  Mr.  Guillot  should 
receive  $S,000  or  more  In  cash  for  bis  interest 
in  the  community,  the'  payment  of  the  (5,000 
stipulated  In  article  8,  siqjira,  wias  to  be  re- 
duced to  f2,500. 

Sixth.  No  snit  of  any  kind  was  to  be  filed 
by  Mrs.  Guillot  against  Mr.  Guillot  prior  to 
January  1,  1915. 

And  no  salt  for  separation  from  bed  and 
board  was  to  be  flled  prior  to  January  1, 
19ie. 

Tlie  reopectlTe  attorneys  represating  the 
patties  each  personally  bound  and  obligated 
himself  as  surety  tliat  the  agreement  of  Sep* 
tonber  10,  1914,  would  be  carried  out  to  the 
letter. 

A  public  accountant  and  two  appraisers 
were  selected,  and  an  umpire  was  chosen, 
pursuant  to  said  agreement,  and  they  began 
their  work  about  December  7,  1914. 

Mrs.  Guillot  (m  jAnnary  1,  1916,  resumed 
fbe  admlnlstratlwi  of  her  paraphernal  estate 

After  January  1,  1915,  Mrs.  Guillot  sued 
her  husband  for  a  dissolution  of  the  com- 
munity, and  on  February  6,  1915«  obtained 
judgment  perpetaally  dlssolTlng  the  same. 

That  about  January  28,  1016,  Mr.  GulUot, 
through  his  attorneys,  sent  to  the  credltMs  of 
the  community  minted  copies  of  the  odaitract 
at  September  10,  m4,  accompanied  by  circu- 
lar letters,  which  contained  the  following 
itat8m»t: 


"We  hidow  you  a  copy  of  an  agreement  enter- 
ed Into  by  the  attorneys  representing  Mr.  and 
Mrs.  J.  P.  GuiUot  Sapt«mber  10,  1914,  and 
which  said  attorneys  personally  pledged  tiiom- 
sdves  to  have  carried  out  in  good  faith." 

That  on  January  27,  1016,  Mr.  Guillot's 
attorneys  addressed  a  letter  to  Messrs.  Brea- 
zeale  8t  Breazeale,  attorneys  for  Mrs.  GaUlot. 
inclosing  them  a  copy  of  the  said  circular 
letter  and  printed  contract,  putting  Mrs. 
OuUlot  in  default  on  said  contract;  and  said 
letter  contained  the  foUowlng  clause: 

*'Xoa  wUl  recaU  that  we,  the  attorneys,  per- 
aonally  pledged  ourselves  to  see  that  the  sgree- 
meot  of  September  10.  1014.  was  carried  out  to 
the  letter.  We  '■*«***"^y  vxjttet  yon  to  fidflU 
this  agreement" 

.   That  in  their  answer  to  said  letter  Messrs. 
Breaxeale  ft  BreaKeale  said: 

"We  are  perhnpa  more  anxious  than  you  are 
to  close  this  matter,  and  are  very  an:dous  to 
carry  out  the  agreement  between  you  and  our- 
selves." 

-  That  on  February  6,  1016.  the  public  ac- 
countant submitted  his  report  and  supple- 
mental report  on  his  examination  of  the  af- 
fairs of  the  parties  and  the  community,  which 
reports  were  flled  in  court  with  the  petition. 

That  said  report  shows  that  the  plaintiff 
is  entitled  to  recover  the  sum  of  Hl.699.74. 

That  on  February  12,  1915,  on  the  receipt 
of  said  report,  plaintiff  made  a  tendo*  of  the 
entire  community  to  the  defendant. 

^at  the  defendant  since  the  filing  of  her 
petition  for  a  dissolution  of  the  community 
has  taken  possession  of  and  assumed  the 
management  and  control  of  property  belong- 
ing to  the  oommnnlty,  and  Is  thereby  "e8t<^ 
ped  from  refusing  to  comply  with  her  con- 
tract of  September  10, 1914." 

On  exception  by  Breaseale  &  Breazeale  of 
vagueness,  the  plaintiff  amended  bis  petition 
as  follows: 

"The  obli^tlon  of  suretyship  in  question  was 
not  in  writing  originally,  but  was  verbal ;  that 
the  petition  shows  and  allies  that  said  obliga- 
tion was  later  acknowledged  In  writing. 

"The  letter  of  Breasade  &  Breazeale  to  Guion, 
Lambremont  &  Hebert,  annexed  to  and  made 
part  of  the  petition,  is  the  writteq  acknowledg- 
ment  aUeged  in  the  petition," 

Breazeale  &  Breazeale  thereupon  excepted 
that  the  petition,  so  br  as  It  concerns  tiiem, 
discloses  no  right  or  cause  of  action  against 
them. 

This  exception  was  sustained,  and  the  suit 
was  dismissed.  The  plaintiff  has  appealed. 

H  ]  The  prohibition  Is  absolute  that  "parole 
evidence  shall  not  be  rec^ved  to  prove  any 
promise  to  pay  the  debt  of  a  third  person," 
and  the  law  is  Imperative  that  such  a  prom- 
ise to  pay  shall  be  proved  by  written  ovldesice 
signed  by  the  party,  or  by  his  agent  or  attor- 
ney In  fiact,  spedaUy  authorized  to  do  so.  O. 
0.  art  2278. 

[2]  Hence  a  verbal  loomise  to  pay  the  debt 
of  a  t3drd  person  can  bttTc  no  legal  effect 

Tbe  subject-matter  of  the  oorrespond«ice 
between  tiie  attorn^  referred  to  in  the  peti- 
tion was  the  execution  of  the  agreement 
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which  had  been  signed  by  the  attorneys  for 
their  respectlTe  clients. 

Plaliitlff*B  attorneys  complained  of  delays 
on  the  part  of  the  defendant  and  her  attor- 
neys in  the  matter  of  appraisement  of  the 
community  property  and  of  the  Instltntion  of 
the  suit  for  a  dissolution  of  the  conmiunlty. 

After  wrltliig  about  the  appraisement  at 
some  length,  and  stating  that  the  salt  bad 
been  filed,  Messrs.  Breazeftla  ft  BreoEeale 
closed  as  follows: 

"W«  are  perhaps  more  aniioiis  than  you  are 
to  close  this  matter,  and  arq  very  anxious  to 
carry  oat  the  agreement  between  yoti  and  oar- 
■elves." 

The  ctmtext  diows  that  tiw  ''matter"  and 
**agreanent'*  related  to  the  wecutlon  of  the 
written  contract  which  the  attorneys  had 
signed  for  their  dlenta,  and  wUdi  was  then 
In  course  of  execution. 

Judgment  afflrmed. 


(141 


No.  21844. 
GUIIiLOT  T.  GVIUXyr  et  aL 
(Supreme  Oonrt  of  Lonidana.  March  12;  1917.) 

rSyUa&M  by  a«  Court.) 

1.  HiTSBAnD  AiTo  WiFB  «=>266— GoumnnTT 

PrOPEBTT— VAilDITY  OF  CONTRACT. 

A  contract  between  hu^Mod  and  wife  during 
the  exiBtence  of  tbe  ranmiuiii^  by  which  the 
wife  binds  herself  to  take  all  tbe  commonity  as- 
sets at  tbeir  appraised  value,  and  assume  the 
payment  of  all  the  communi^  debts,  and  pay 
ber  husband  in  cash  one-half  of  tbe  appraised 
value  of  tbe  surplus  aBsets.  etci  is  in  puun  via* 
lation  ot  codal  prohibiticHia,  and  therefore  abso- 
lutely null  and  void. 

[Ed.  Note.— For  other  cases,  see  Huband  and 
Wife,  Cent  Dig.  H  82&>92a] 

2.  Husband  aho  Wife  <a»20tt  Cowthaot— 

BaTIFICATIOH— ESTOFFBU 

It  ia  settled  that  tbe  wife  cannot  be 
estopped  by  anj  act  of  recognition  or  ratiOcatlon 
of  such  a  contract  during  coverture. 

].  Note.— For  otber  cases,  see  Husband  and 
rife.  Cent  Dig.  H  925-928.] 

Appeal  from  Bleventh  Jndidat  District 
Court,  Parish  of  Natehltoctaea ;  W.  T.  Cun- 
ningham, Judge. 

Action  by  James  P.  GnlUot  against  Mrs. 
Fanny  Ch<H)ln-<3ailIot  and  others.  Judgment 
for  the  named  defendant  dismissing  the  suit 
and  allowing  ber  demand  In  reconvention, 
and  plaintitF  appeals.  AQlrmed. 

Gulon,  Lambremont  &  Hebert,  of  Lutcber, 
and  J.  D.  Rusca,  of  Natchitoches,  for  appel- 
lant Breaseale  ft  Breaseale,  of  Natchitoch- 
es, for  appellee. 

LAND,  J.  Breazeale  ft  Breazeale,  attor- 
neys for  tbe  defendant,  were  sued  with  ber 
as  sureties,  but  the  suit  as  to  them  was  dia- 
missed  on  an  exception  of  no  cause  of  action. 

Plalntitr  appealed,  and  the  case  was  filed 
and  docketed  in  this  court  under  No.  21487, 
74  South.  702. 

The  case  as  against  the  otber  defendant. 


Mrs.  Gulllot,  was  tried  on  Its  merits,  and 
Judgment  was  rendered  In  favor  of  tbe  de- 
fendant. Plaintiff  appealed,  and  the  case 
was  filed  and  docketed  In  this  court  under 

No.  21844. 

In  case  No.  21487  the  Jodgmeiit  has  bees 

afflrmed  by  this  court 

As  tbe  petition,  which  Is  quite  lengthy,  Is 
set  forth  in  substance  In  oar  opinion  in  that 
case,  repetition  here  would  serve  no  useful 

purpose. 

Plaintiff  sued  his  wife  on  a  contract  made 
between  them,  and  reduced  to  writing  and 
signed  by  their  reqpecClve  attorn^  on  Sep- 
tember 10.  1914. 

The  contract  stipulated  that  the  defendant 
should  resume  the  administration  of  her  sep- 
arate property  on  January  1,  1915;  that 
there  should  be  a  legal  dlssolutkm  of  tbe 
community  at  the  instance  of  the  wife,  and 
without  resistance  on  the  part  of  the  hus- 
band after  January  1,  1915;  tbat  the  hus- 
band should  have  returned  and  paid  to  him 
the  sum  of  $5,000,  a  manual  gift  made  by  his 
wife  to  him  Immediately  preceding  their 
wedding;  that  the  community  should  be 
settled  after  January  1,  1916,  on  tbe  report 
of  an  expert  accountant,  after  an  investiga- 
tion by  him  of  the  condition  of  the  com- 
munity existing  between  tbe  "husband  and 
wife,"  being  assisted  in  arriving  at  a  valua- 
tion of  the  improvements  put  on  the  separate 
property  of  the  wife  by  two  appraisers,  one 
selected  by  the  husband,  and  the  other  se- 
lected by  the  wife,  the  two  to  call  in  an 
umpire  In  case  of  disagreement  and  on  the 
basis  of  such  a  report,  the  wife  was  to  take 
over  and  acquire  the  community  interest 
assuming  all  obligations  and  aoquiring  all  as- 
sets, by  paying  the  husband  60  per  cent  <tf 
tbe  net  value  of  the  community,  if  any.  In 
cash. 

There  are  a  few  other  stipulations  not 
necessary  to  mention. 

It  is  alleged  in  the  petition,  and  not  de- 
nied, that  Mrs.  GnlUot  resumed  the  admin- 
istration of  her  separate  property  on  Jan- 
uary 1,  1910,  and  on  February  6,  1915,  ob- 
tained a  Judgment  dissolving  the  community 
existing  between  ber  and  lier  huBl)and. 

Differences  arose  between  the  parties  as 
to  tbe  selection  of  tbe  umpire  and  tbe  ap- 
praisement ot  the  Improvements  placed  by 
the  communit7  on  tbe  sqwrata  real  catats 
of  the  wife. 

Finally,  however,  on  February  6,  1916,  the 
accountant  submitted  bis  rep<xt  and  maj^ 
plemental  report  to  the  parOea,  Blcned  by 
two  of  the  three  appraisers. 

Mrs.  Gulllot  denied  the  correctness  oC  tbe 
report  and  refused  to  abide  by  it 

Whereupon  the  plaintiff  instituted  the  pres- 
ent suit  on  March  1,  191{^  to  recover  from 
the  defendant  his  wife,  the  sum  of  $41,699.74, 
less  tbe  proceeds  of  certain  cotton  pledged 
to  secure  a  ddvt  of  f  14472*68  dna  H.  ft  a 
Newman. 
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The  amonnt  sued  for  Is  made  up  ot  the 
Items  following,  to  wit: 

Total  communitT  liabilities  (27,321.64 

One-half  ot  (5,000.00,  manual  gift.. .  2,500.00 

One-half  of  couununity  surplus   11,155.75 

One-half  of  advance  on  cotton   250.00 

Bill  of  public  accountant   472.35 

Total   (41,60».74 

The  last  paragraph  of  the  petition  reads 
u  follows: 

"And  petition^'  further  allegcfl  that  the  said 
defendant  Mrs.  Fannie  C^opln-GuUlot,  nnce  the 
filing  ot  her  petition  tor  a  dfasolution  m  the  com- 
munity,  has  tkkm  poesessiou  of  and  assumed  the 
management  and  control  ot  property  bdonsing  to 
the  community  of  acquets  and  gains  tonaeiis  ex- 
isting between  her  and  your  petitions,  and  she 
ia  estopped  from  refusing  to  oomi^y  with  ber  ciA- 
tract  of  September  10, 1814." 

'  This  suit  Is  Uierefore  one  to  enforce  said 
contract  between  taasband  and  wife  In  all 
Its  stlpalattons. 

After  flUng  an  exception  of  no  cause  of  ac- 
tion, whl^  was  DTermied,  the  d^endant 
filed  an  answer,  which  coras  17  p^tes  of  her 
attorney's  printed  brief. 

The  first  paragraph  ot  the  answer  reads  as 
ftollows: 

"She  respectfully  shows  that  this  sidt  is  pred- 
icated <m  an  alleged  contract  and  agreement  al- 
leged to  have  beoi  made  and  Altered  Into  on  Sep- 
tember 10,  1914,  which,  if  true,  is  whoUy  Told 
and  null  and  in  violation  of  a  wohiUtiTe  statp 
ute,  and  for  that  reason  this  suit  should  be  die* 
miBsed  and  tb»  ^ainttfTs  demands  against  her 
rejected." 

In  paragraph  4  the  defendant  spedally 
denied  that  dke  was  legally  bound  by  said 
alleged  contract  sued  nimn  by  the  plaintiff  in 
this  case^ 

On  the  merits  the  defendant  denied  any  in- 
debtedness whaterer  to  the  plaintiff,  and,  re- 
conTecing,  prayed  judgment  against  him  for 
at  least  $10,000  for  the  couTer^on  of  her 
separate  effects  to  his  own  use. 

Defendant  in  her  answer  also  attacked 
the  reports  of  the  public  accountant  as  er- 
roneous and  Incorrect,  and  based  on  false 
and  inflated  values  of  real  and  personal 
property  made  by  two  appraisers,  who  had 
not  been  sworn,  and  who  had  no  authorit7, 
under  the  contract,  to  appraise  movables; 
their  power  being  limited  to  the  valuatloii  ot 
improTonents  on  her  separate  pn^rty. 

The  case  was  tried  on  the  merits,  and 
judgment  was  rendered  In  favor  of  the  de- 
fendant rejecting  plaintiff's  demand  and  dis- 
missing his  suit,  and  allowing  defendant's 
demand  In  reconveitlon  to  the  extent  ot 
overbalancing  or  paying  any  claim  or  charge 
by  the  husband  contained  In  his  i)etttlou  for 
improvements  placed  upon  th6  wife's  sepa- 
rate property. 

[1]  This  suit  is  by  the  hosband  to  enforce 
avUnst  the  wife  a  contract  made  between 
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them  during  the  ezlstrace  of  the  commimlty 
by  which  the  wife  virtually  purchased  all 
the  community  property,  assuming  the  pay- 
ment of  all  the  community  debts,  and  agree- 
ing to  pay  over  one-half  of  the  surplus  above 
the  debts  to  ber  husband,  the  settlement  to 
be  based  on  an  appralsemmt  and  accounting 
as  stipulated  in  the  contract,  which,  nwre- 
over  bound  the  wife  to  return  and  pay  to 
her  husband  the  sum  of  $5,000,  the  amount 
of  a  manual  gift  made  by  the  wife  to  her 
husband  on  the  day  before  tb^  wedding. 

As  a  general  rule  contracts  between  hus- 
band and  wife  are  foitidden.  and  the  wife 
is  without  capacity,  even  with  the  assent 
of  the  husband,  to  becodM  secnrity  tor  his 
debts,  a  0.  1790. 

"A  contract  of  sale  betwew  husband  and  wife 
can  take  place  only  in  tbe  three  following  cases : 

"1.  When  one  of  the  spouses  makes  a  transfer 
of  property  to  the  other,  who  is  judicially  sep- 
arated from  Mm  or  her.  In  payment  of  his  or  her 
rightB. 

''2.  When  the  transfer  made  by  the  husband  to 
his  wife,  even  tfaoc^h  not  sepanfted,  has  a  legiti- 
mate cause,  as  tbe  r^ladng  of  her  dotal  or  oth- 
a  effects  alienated. 

"3.  When  the  wife  makes  a  transfer  <tf  iHxip- 
erty  to  her  husband  in  payment  of  [her]  dowry." 

0.0.2448. 

"Hie  wife  must  petition  for  the  separation  of 
IHOperty,  and  It  can  only  be  ordered  \a  a  court 
of  justice,  after  hearing  all  parties.  It  can,  in 
no  case,  be  referred  to  arbitration. 

"Every  voluntary  eeparation  at  property  is 
null,  both  as  respects  tUrd  persons  aind  tbelnuh 
band  and  wife  between  themsdves." 

O.  0.  2427. 

"The  wife  whether  separated  In  property  by 
contract  or  by  judgment  or  not  separated,  can 
not  bind  herselt  for  her  husband,  nor  conjolnlly 
with  him,  for  debts  oimtraeted  by  him  befoxe  or 
during  the  marriage." 

C.  C.  2398. 

[2]  The  husband  and  wife  having  no  ca- 
pacity to  contract  between  themselves,  their 
agreement  was  null  under  0.  C  1790;  and  as 
the  parties  were  not  Judicially  separated  at 
the  time,  the  agreement  cannot  fall  within  the 
exception  of  G.  0.  2446;  and  as  the  agree- 
ment binds  the  wife  for  debts  contracted  by 
the  husband  during  tbe  marriage.  It  Is  null 
under  a  O.  23ea 

"Estoppd  has  no  application  to  the  case  of  a 
married  woman  seeking  to  be  rdleved  frtnn  con- 
tracts of  secnrity  for  a  debt  of  her  husband." 
Hamilton  v.  Moore,  136  La.  634,  67  South.  624. 

"It  is  now  well  settled  that  the  wife  cannot  be 
estopped  by  any  act  of  recognition  or  ratification 
of  her  contracts,  during  coverture,  or  even  by  ^ 
confession  of  judgmoit,  from  subsequently  urg- 
ing the  nuQity  of  such  contracts."  Suoceaston 
of  Andrus,  34  La.  Ann.  1065. 

As  tbe  contract  sued  on  is  null,  and  ther^ 
fore  cannot  be  judicially  tfifbroed,  tiie  suit 
was  prc^mly  dismissed. 

Jndgnient  affirmed. 

80MMJBIiVILE4  ooncnn. 
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No.  Z1719. 


SIMS  et  aL  T.  VILLAGE  OV  MER  ROUGE. 

(Supreme  Court  of  Louisiaoa.  June -30,  1916. 
On  Rdiearing,  Jan.  15,  1917.  On  Second  Ke- 
heRiinf,  Jen.  23,  1917.  Supplementary  Opin- 
ion March  12.  1917.) 

(aylJalus  ^y  Ediiori^il  Staff.) 

1.  Taxation  &=a53S— Rjccovebt  of  Taxes — 
Volunteer  Payment— PBEauMPnoN. 

In  the  abwnee  at  any  allegation  that  the 
payment  of  a  Ucmae  tax  was  made  onder  com- 
pnlsion,  such  as  from  an  actual  seizure  of  plain- 
tifTs  property  or  from  a  threat  of  criminal  prose- 
cution actuallT  made,  the  payment  of  the  tax 
must  be  conaiaered  to  have  been  made  v<dunta- 
rUy. 

[Ed.  Note.— For  other  caaes,  see  Taxatitm, 
Cent  Dig.  H  999,  1000.] 

(Sylldbtu  ly  the  Court) 
On  Behearing. 

2.  Taxation  «»689  —  Rbcovekt  or  Taxes 
Paid— License  Not  Levied. 

License  taxes  for  the  current  year  cannot  be 
lawfully  collected  under  a  munidpal  ordinance 
levying  taxes  for  the  previous  year;  bat  when 
such  coUectiona  have  been  made,  and  the  money 
paid  has  Wu  deposited  in  the  municipal  treas- 
ury, the  mnnldpality  is  obliged  to  restore  the 
money  to  the  persons  from  whom  it  was  unduly 
received.   Civ.  Code,  art.  2301. 

[Ed.  Note.— For  other  cases,  see  TaxaUon, 
Cent.  Dig.  S  lOOL] 

Ai^eal  from  Slztb  Judicial  District  Conrt, 
Pari^  of  Hor^onse;  Ben  O.  Dawfelns, 
Judge. 

Actions  by  G.  M.  Sims  (No.  9360),  by  Sims 
ft  Ingram  (No.  9366).  and  by  NOTSworthy  & 
Tddell  (Nos.  0367,  0368),  aU  against  the  YU- 
laga  of  Mer  Bonge.  Judgment  for  the  de- 
fendant on  exceptioi  of  do  cause  of  action 
was  rendered  in  each  action,  and  the  plain- 
tiffs appeal.  Judgment  reversed  as  to  suits 
Nos.  0365,  0367,  and  causes  xemanded,  and 
Judgment  afllimed  as  to  suits  Nos.  0366  and 


William  B.  Stuckey,  of  Mer  Rouge,  for  ap- 
pellants. Fred  M.  Odom,  of  Bastrop,  tar  99- 

pellee. 

PROVOSTT,  J.  An  ordinance  of  the  tU- 
lage  of  Mer  Rouge  reads : 

"Be  it  enacted,"  etc.,  "that  the  license  tax  to 
sell  near  beer  during  the  year  191S  shall  be 

.  This  ordinance  Its  very  terms  applied 
only  to  the  year  1013,  but  plaintiff  paid  the 
said  license  for  the  year  1014,  and  now  sues 
to  recover  hack  the  amount  thus  paid.  He 
alleges  that  he  made  the  payment  through 
error  of  taw  and  fact  and  by  mistake  and — 
"involuntarily,  under  pressure,  protest,  duress, 
and  fear  of  criminal  prosecution,  as  provided  by 
both  Act  178  of  1912  and  the  aaid  ordinance." 

He  alleges  further  that  tiie  money  thus 
paid  by  him  Is  still  in  the  village  treasury — 
"because  the  said  village  was  in  possessicm  of  a 
large  surplus  revenue  when  the  money  was  paid 
in,  and  has  been  in  possession  of  a  large  surplus 
ever  since  that  time,  and  is  in  possession  of  a 


large  surplus  of  revenne  at  thla  time,  and  this 
Burplns  contains  the  $2B0  bdonilns  to  your  pe- 
titioner." 

An  exception  of  no  cause  of  action,  based 
on  the  proposition  that  a  tax  voluntarily 
paid  cannot  be  recovered  badE,  was  >uataii)-- 
ed  below. 

There  can  be  no  moral  obligation  to  pay 
a  license  never  In  fact  levied;  hence  the 
money  thus  paid  was  due  in  no  way,  and:, 
such  being  the  case,  can  be  recovered  bach. 
If  made  in  error,  unless  Its  reimbursement  as 
well  as  that  of  similar  payments  made  by 
others,  would  cause  disburbance  io  tba  financ- 
es of  the  village. 

[1]  In  the  absence  of  any  auction  that 
the  payment  was  made  under  compulaion 
such  as  mi^t  have  resulted  from  an  actual 
seizure  of  plaiutUTs  property  or  from  a 
threat  of  criminal  prosecution  actually  mad^ 
the  payment  must  be  considered  to  have  been 
made  voluntarily.  Simpson  v.  New  Orleansr 
133  La.  384,  63  South.  67;  FuseUer  v.  St 
Landry,  107  La.  221,  81  South.  678;  Mayor 
and  Board  v.  Moss  Hotel,  112  La.  625,  38 
South.  652 ;  and  cases  thus  cited. 

Perhaps  the  better  doctrine  mi^t  be  that 
a  payment  made  under  the  compulsion  ot 
the  alternative  of  having  to  ^ther  discon- 
tinue buslnesa  or  else  expose  oneself  to  the 
annoyance  of  a  criminal  prosecution  with 
the  attendant  danger  of  conviction  la  invcd- 
untary  (Atchison,  Topeka  ft  Santa  F6  R.  R. 
Co.  V.  Timothy  O'Cramor,  228  U.  S.  280,  82 
Sup.  Ct  216,  66  L.  Ed.  486,  Ann.  Cas.  1018G. 
1060);  but  the  settled  Jurl^rudence  of  this 
state  is  the  other  way.  In  the  numerous 
cases  involving  liquor  licenses  in  which  the 
rls^t  of  recovery  bas  been  denied  the  plaln- 
Ufl  would  have  exposed  himself  to  criminal 
prosecntlw  for  selling  Uquors  withont  a  U- 
coise  If  bo  had  not  made  the  paymmt,  and 
yet  in  all  of  said  cases  the  payment  was  htid 
to  have  been  voluntary. 

Judgment  set  aside,  and  case  remanded 
for  trial;  appellee  to  pay  costs  of  appeaL 

On  Rehearing. 

LANt),  J.  The  four  plaintiffs  brought  sep- 
arate  actions  to  recover  the  sum  of  $250 
each  paid  under  protest,  in  March  1014,  as 
a  license  tax  for  selling  near  beer  In  the  de- 
fendant village  during  the  year  1914. 

The  petition  allied  that  said  defendant 
was  without  autborii?  to  ocdlect  any  mcb 
license  tax— 

"for  the  reason  that  no  ordinance  had  been  en- 
acted by  the  ^veming  authorities  of  the  said 
village  authorizing  the  collection  of  such  an  oc- 
cupation license  tax  for  the  year  1014 ;  the 
only  ordinetnce  of  the  said  village  on  the  subject- 
matter  being  Ordinance  No.  102,  enacted  on 
December  26,  1912,  which  by  its  own  terms  ap- 
plied to  and  covered  only  the  year  1913." 

A  copy  of  said  ordinance  annexed  to  the 
petition  shows  that  it  provides  for  a  license 
tax  tor  the  sale  of  malt  llquora  with  less 
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ih&a  two  per  cmt  alcnbol  "during  tbe  year 

1913." 

In  our  finmer  oi^nloa  ta  tbia  ctm  we  aaU 

in  part: 

"There  can  be  no  moral  obligation  to  par  a 
license  tax  never  in  fact  levied ;  hence  the  mon- 
ey thus  paid  was  due  in  no  way,  and  audi  be- 
ing the  case,  can  be  recovered  back  if  made  in 
error,  unless  its  reimbursement  as  well  as  simi- 
lar payments  made  bj  others  viiU  cause  disturb- 
ance to  the  finances  of  the  village." 

As  the  allegations  of  the  petition  negative 
any  auch  disturbance  this  court  rer^aed  the 
judgment  below,  and  remanded  tlw  cam  for 
triaL 

The  argument  of  counsel  for  tbe  village 
is  based  on  the  false  premise  that  a  license 
tax  was  levied  for  the  year  1914. 

Defendanfa  exception  admits  tbe  allega- 
tion that  tbe  village  authorities  levied  no  li- 
cense tax  for  the  year  1914  on  the  business 
of  selling  near  beer. 

It  Is  manifest  that  a  license  tax  not  levied 
by  constituted  authorities  of  a  village  is  no 
tax  at  all,  and  imposes  upon  tbe  citizen  no 
legal,  moral,  or  dvlc  duty  to  pay  the  same. 

In  these  cases  the  collections  of  money  from 
tbe  plaintiffs  were  illegal  exactions  made  by 
tbe  tax  collector  In  error  of  law;  and  the 
proceeds  of  the  collections  were  deposited 
in  the  Tillage  treasury,  where,  it  la  alleged, 
they  still  remain. 

[2]  As  no  license  tax  was  levied,  the  trans- 
action falls  within  the  codal  provision  that: 

"He  who  receives  what  is  not  due  to  him. 
wbetlier  he  receives  it  tlirough  error  or  know- 
ingly, obliges  himsdf  to  restore  it  to  him  from 
whom  be  has  unduly  received  it"   C.  C.  2301. 

"He  who  has  paid  through  mistake,  believing 
himself  a  debtor  may  reclaim  what  he  has  paid." 
O.  C.  2302. 

Of  course,  If  a  Ikenae  tax  had  been  levied 
for  tbe  year  1914,  as  it  was  for  the  year 
1913,  a  different  question  would  be  pre- 
eented. 

It  la  therefore  ordered  that  oar  former  de- 
cree herein  be  reinstated  and  made  the  final 
Judgment  of  the  court 

On  Second  Behearlnfr 

FEB  OOBIAM.  This  RppUcatlon  la  based 
on  the  erroneoua  pronlae  flut  ttala  court  in 
lt>  opinions  and  decree  handed  down  consld- 
et«d  and  adjudicated  the  two  of  the  four 
Buita  Invfdvlng  the  question  of  the  legality 
of  the  license  taxes- levied  and  collected  for 
tbe  year  191S. 

Both  opinions  dearly  show  that  the  only 
question  oonddered  was  that  of  tbe  legality 
of  the  levy  and  collecticm  of  the  license  taxes 
for  the  year  1914,  and  that  the  judgment  was 
set  aside  ttat  I2ie  sole  reasm  that  the  defend- 
ant had  Ailed  to  levy  aodk  license  taxes  for 
the  year  1914. 

In  tbe  other  two  suits  license  taxes  had 
been  lerled  by  the  defendant  for  the  year 
1913,  and  tbe  plaintiffs  relied  on  tbe  alleged 
illegality  of  the  rardlnanoe  levying  such  taxes. 


Our  decree  setting- afiid&.  "tbe  judgment" 
must  be  construed  as  restricted  to  tbe  two 
suits  considered  and  decided  by  the  court. 

It  follows  that  the  suits  of  Sims  &  In- 
gram, No.  9366,  and  Norsworthy  &  Teldell, 
No.  9368,  v.  Village  of  Mer  Rouge,  remaiu 
on  our  docket  to  be  disposed  of  in  due  course. 

It  la  ttierefore  ordered  that  det^dant's 
ai^lication  for  a  second  rehearii^c  or  correo* 
tlon  of  decree  be  refused. 

Supplem^tary  Opinion. 

PBOVOSTT,  J.  Tbe  four  suits  onbraoed 
in  the  transcript  in  this  case  having  been 
submitted  as  If  involving  but  one  and  the 
same  issue,  the  court  considered  one  ot  them 
as  dediAve  of  an  tour,  and  rendered  Judg- 
ment in  Uiat  oaa.  As  a  matter  of  fact,  two 
of  the  cases  are  fundamentally  different 
from  the  two  Ottawa,  In  tibat  they  lnv(flve  a 
license  never  levied  at  all,  whereas  oth- 
er two  involve  a  Uense  levied,  though  po^ 
baps  lrregularly4  The  deebdon  heretofttte 
handed  down  has  application  only  to  the  two 
cases  lnv<dvlng  tbe  license  of  1914,  namely, 
No.  986S,  O.  H.  Sims  ▼.  ^HQlage  of  BCer  Bouge, 
and  NO.  9367,  Norsworthy  ft  Teldell  t.  Vil- 
lage of  Mer  Roug&  As  to  what  should  he  the 
deddon  in  the  two  cases  involving  the  li- 
cense of  1913,  whldi  was  levied,  the  opinion 
heretofore  banded  down  dearly  indicates. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  as  to  suits  No.  9366,  Sims  &  In- 
gram V.  Vinags  <tf  Bfer  Bouge,  and  Na  9868, 
Norsworthy  &  Teldell  v.  'Ullage  of  Mer 
Rouge,  the  Ju^ment  appealed  from  be  af- 
firmed, and  that  as  to  Ihe  suit  No.  9367, 
Norsworthy  &  Yeldell  v.  Village  of  Mer 
Rouge,  the  judgment  appealed  from  be  set 
asid^  and  the  case  be  remanded  to  be  pro- 
ceeded wltb  according  to  law;  the  appellants 
to  pay  the  costs  In  the  suits  Nos.  9.366  and 
9368,  and  tbe  appellee  in  suit  Now  9367. 

(Ui  La.  96) 

No.  20871. 

PAHLBSRO  et  al.  v.  SHBBVBPOBT  TBAO- 
TION  CO. 

(Supreme  Goort  of  Loaiadana.  Mardi  12, 1917.) 
(ayllabiu  hp  th€  Otmrt.} 

1.  BSVIEW  OH  Af  PEAI.. 

Only  a  question  oi  fact  is  iwesuited  In  this 
case. 

(AdditionaX  BpUaiiu  By  Editorial  Staff.) 

2.  Appeal  akd  nasoB  <S=>!^(l)~PBBauup- 
TioN  —  Tbzai,  CJoubt's  Appeoval  op  Veb- 

DIOT. 

Code  Praa  arts.  568,  559,  makes  it  the  duty 
of  the  trial  Judge  to  grant  a  new  trial  wben  he 
is  not  satlened  with  the  correctness  of  the  ver- 
diet,  and  the  Supreme  Court  must  assume  ti^t 
tbe  trial  judge  refusing  a  new  trial  approved  of 
tbe  verdict,  although  he  said  he  did  not  wish 
case  to  go      "stamped  with  bis  full  approval." 

[Ed.  NoCe.-^For  other  cases,  see  Appeal  and 
Error,  Cfent.  Dig.  I  3772.] 


^feaPor  whw  oum  see 
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Appeal  from  First  Jadldal  District  Court, 
Parish  of  Caddo ;  T.  F.  BeU,  Judge. 

Action  by  Mrs.  Lola  Dahlberg  and  others 
against  the  Shrereport  Traction  Company. 
Verdict  for  plaintiffs  for  $1,000,  Judgment 
thereon,  and  defendant  appeals.  Judgment 
reversed,  and  suit  dismissed. 

Wise,  Randolph,  Kendall  &  Freyer,  of 
Shreveport,  for  appellant.  Foster,  Looney  & 
Wilkinson,  of  Shrev^rt,  for  appellees. 

SOMMERVILLB,  J.  The  plaintiff  sues 
the  Shrereport  Traction  Company  to  recover 
$5,000  damages  for  alleged  Injuries  claimed 
to  have  been  received  by  her  in  attempt- 
ing to  alight  from  a  car  operated  by  defend- 
ant company  In  Shreveport  on  July  29, 1912. 
She  alleges  that  the  negligence  of  the  de- 
fendant consists  in  the  starting  of  the  car 
with  a  sudden  Jerk  as  she  was  In  the  act 
at  alighting,  which  threw  her  to  the  ground, 
seriously  wounding  her  head  and  t>ack,  shock- 
ing her  nerves,  and  Impairing  her  health. 

Defendant  specially  denied  any  fault,  neg- 
llg^UK,  or  carelessness,  and  averred  the  sole 
cause  of  the  accident  was  the  fault  and  neg- 
ligence of  plaintiff  in  attempting  to  alight 
from  the  car  while  In  motion,  and  before  It 
came  to  a  stop. 

Trial  was  had  before  a  Jury,  and  It  re- 
sulted In  a  mlBtrlaL  On  the  second  trial  a 
verdict  was  rendered  in  favor  of  the  plain- 
tiff for  $1,000  by  a  divided  Jury;  and  defend- 
ant prosecutes  this  ai^eal. 

In  refusing  a  new  trial*  the  trial  judge 
said,  in  part: 

"Thii  is  the  second  trial  before  a  jury,  the 
first  resulting  In  a  mistrial.  The  present  ver- 
dict is  plainly  a  compromise  verdict.  This  can 
be  seen  from  reading  the  evidence,  and  it  does 
Dot  need  the  attadied  affidavit  to  make  the  same 
plain.   •   •  • 

"While  this  court  has  the  legal  right  to  set 
aside  the  verdict  of  the  jury,  it  has  made  it  a 
practice  not  to  do  so  except  in  a  case  where 
there  is  a  plain  and  unambiguous  denial  of  jus- 
tice. Such  is  not  the  case  here,  although  this 
court  does  not  wish  the  case  to  go  to  the  su- 
preme court  stamped  with  its  foil  apuwoval.  A 
careful  review  of  the  written  testimony,  with 
full  opportunity  to  analyze  the  same,  allows 
the  judge  to  come  to  a  more  just  conclusion  than 
merely  hearing  the  evidence.  This  court  does 
not  know  what  its  eoncluaion  would  be  if  it  had 
an  importanity  to  read  the  evidence  in  the  case, 
as  ue  Supreme  Court  will  have;  but  fnun 
hearing  same  It  is  very  doubtful  whether  plain- 
tiff has  any  right,  to  recover  in  this  case." 

[2]  The  trial  Judge  would  have  had  full 
opportDnlt7  to  have  read  the  evidence  If  he 
had  waited  for  it  to  have  beei  written  out, 


before  be  passed  npon  the  motion  fbr  a  new 
trial;  and  this  court  would  then  have  had 
the  benefit  of  his  Judgm^t  on  the  case.  The 
Code  of  Practice  makes  It  the  duty  of  a 
trial  Judge  to  grant  a  new  trial  when  be  Is 
not  satisfied  with  the  correctness  of  a  verdict 
(articles  558,  559) ;  and  we  must  assume  that 
he  did  approve  of  the  verdict  in  this  case, 
although  be  says  he  "does  not  wish  the  case 
to  go  to  the  Supreme  Court  stamped  with 
his  full  approval." 

We  shall  here  repeat  what  was  said  in 
the  case  of  Anderson  v.  Texas  ft  Pacific  By. 
Co.,  139  La.  1104,  72  South.  751,  under  a 
somewhat  similar  condition: 

"This  course  we  beg  oar  brethren  below  not 
to  follow,  but,  on  the  contrary,  to  exhaust  the 
possibility  of  dispcraing  finally  of  the  case  be- 
low before  sending  it  to  this  court  alroidy  bur- 
dened with  more  than  Its  just  share  (tf  work." 

In  that  case,  the  Judgment  was  set  aside; 
and  the  suit  was  dismissed.  A  similar  dis- 
position will  be. made  of  thla  case. 

[1  ]  There  Is  but  one  question  ot  fact  pr^ 
sented  for  determination. 

Plaintiff  alleges  and  testifies  that  she  was 
on  an  open,  or  summer,  car  of  defendant  com- 
pany, and  that  while  she  was  on  the  running 
board,  in  the  act  of  alighting,  the  car  was 
suddenly  started,  after  having  been  brought 
to  a  full  stop,  and  she  was  thereby  thrown 
off  and  injured.  Her  testimony  is  corroborat- 
ed by  two  children,  who  clearly  testified  to 
impressions,  rather  than  to  facts. 

Other  witnesses  testify  in  her  favor,  but 
their  testimony  la  uncertain  and  unconvinc- 
ing. 

The  trip  was  being  made  at  night,  when 
it  was  too  dark  for  the  signboard,  announc- 
ing that  cars  would  stop  at  the  point,  to  be 
seen,  and  where  plaintiff  wished  to  alight: 
and  she  assiimed  that  the  car  had  reached 
the  point  when  she  attempted  to  alight, 
whereas  the  stopping  place  bad  not  yet  been 
reached,  and  the  car  waa  slowing  as  It 
neared  the  point. 

The  preponderance  of  evidence  Is  with  the 
defendant  company  to  the  effect  that  plain- 
tiff alighted  from  the  car  before  it  bad  come 
to  a  stop  In  response  to  her  signal  to  stop, 
and  she  was  therefore  alone  re^imslble  for 
the  accident  which  befell  her.  She  cannot 
recover  damages  from  defendant. 

It  Is  therefore  ordered,  adjudged,  and  de> 
creed  that  the  Judgment  appealed  from  be 
reversed,  and  that  tbls  suit  be  dismissed,  at 
plaintiff's  coat 
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(U  Lk.  ») 

No.  22402. 

CITY  OF  BATON  ROUGE  v.  WEIS  et  ' 
(Supreme  Court  of  Loaiaiana.  March  12,  1917^ 

(ByUaiut  bw  th€  Court.) 

1.  MuniCZFAZ.  COBPOBA-nONB  «=>592(l)-Pow- 
KB  TO  Define  Crime — Municipautjes. 

The  charter  power  of  the  plaintiff  city  "to 
eloee  gambhog  housea"  does  not  inclade  the  pow- 
w  to  pmalize  the  betting  ot  money  on  poker  and 
other  games  which  have  never  been  oenoimced 
by  the  laws  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1311.] 

2.  Municipal  CoBFOBATioNa  «=»5M(6)— Pow- 
er TO  DeHNE  CaiHE  —  HuHICIPAl.ITIEa  — 

Statutes. 

The  power  to  penalize  gambling  games  was 
Bpeciaily  conferred  by  statute  on  all  municipali- 
ties created  under  Act  No.  136  of  1S98,  known 
as  the  "General  Municipal  Incorporation  Law." 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1328.] 

3.  MuNiciPAii  CoapoBATioNS  «=3594(6>— Pow- 
er to  Define  C&mE  —  Municipalities  — 
Ohartbe  and  Statute. 

The  plaintiff  city  is  not  In  tbat  categoir. 
_[Bd.  Note.— For  other  caaes,  see  Hunidpal 
Corporationi,  Cent  Dig.  |  132&] 

O^all.  dlMntinff. 

.^ipeal  from  City  at  Baton  Rouge;  WU- 
11am  A.  Benttm,  Judge. 

Iddore  WelB  and  ottaera  were  convicted  In 
the  cit7  court  in  the  City  of  Baton  Rouge 
of  tbe  offense  of  gaining,  and  they  appeal. 
Sentence  set  aside,  motion  to  quash  the 
cbarge  sustained,  and  defendants  disdiarged. 

T.  Jones  Cross,  of  Baton  Rouge,  for  ap- 
pellants. U  D.  Beale,  City  Atty.,  of  Baton 
Rouge  (S.  6.  Laycock,  of  Baton  Rouge,  of 
counsel),  for  appellee. 

LAND.  J.  On  January  23,  1017,  the  de- 
fendants were  charged  in  the  dty  court  of 

the  city  of  Baton  Rouge  as  foUows: 

"That  they  and  each  of  them  did  on  the  22d 
day  of  January,  1Q17,  in  the  city  of  Baton 
Bouge,  La.,  at  a  gambling  table,  bet  and  wager 
monev  and  representatives  of  money  at  the  game 
of  poker  In  a  certain  house  on  Convention  street 
used  and  occupied  for  said  parpose,  against  the 
ordinances  of  the  dty  of  Baton  Rouge  and  In 
violation  of  the  provuions  of  Ordinance  No.  S 
of  the  Commission  Series  for  tbe  year  U14." 

Defendants  moved  to  quash  the  diarge 
against  them  on  tbe  ground  that  the  said 
ordinance,  quoad  such  charge,  Is  nnconstltu- 
tlonat  and  iUegal,  and  Is  unauthorized  by  any 
law  of  the  state  or  by  the  charter  of  the  dty 
of  Baton  Rouge. 

On  the  trial  of  the  motton  evidence  was 
adduced  as  follows: 

"Isidore  Weis,  one  of  the  accused,  being  duly 
■worn,  testified  on  direct  examination:  That 
he  waa  present  at  the  house  on  Convention  street 
in  the  aty  of  Baton  Bonge  on  the  night  of  Jan- 
uary 22,  1917;  that  seven  or  eight  men  were 
engaged  therein  playing  an  ordinary  game  of 
poker  with  cards  and  chips  stacked  before  the 
players.  It  was  just  an  ordinary  game  of  pok- 
er, and  nothing  else." 

''Witness  Isidore  Wels  te8ti6ed  on  cross-ex- 
amination as  follows:  The  house  referred  to 
was  immediately  back  of  Paulsen's  drug  store ; 


this  house  can  be  entered  and  is  entered  at  times 
tbrongh  the  alley  in  tbe  rear  of  the  Mayer  Ho- 
tel, which  alley  extends  to  tbe  street  as  a  back 
entrance  to  tbe  Mayer  Hotel  from  Convention 
street;  tbe  game  referred  to  as  being  played 
is  stud  poker;  this  bouse  is  used  for  no  other 
purpose  other  than  gambling;  this  house  is 
rented  by  myself  and  Mr.  Louis  ArtMur;  that 
he  is  directly  in  charge  of  all  games  played  at 
aaid  house ;  we  get  a  rake  off  mnn  the  games." 

After  argument  the  motion  to  quash  was 
oTermled,  to  which  ruling  counsel  fw  de- 
fendants excepted. 

Tbe  defendants  thereupon  entered  pleas 
of  not  guilty,  and  after  trial  each  of  them 
was  found  gnllty  as  charged,  and  sentenced 
to  pay  a  line  of  $50,  or  in  default  thereof 
to  serve  20  days  in  the  city  Jail. 

Defendants  have  appealed  to  this  court 

[1-3]  The  city  of  Baton  Rouge  la  author- 
ized by  its  charter — 

"to  close  all  gambling  bouses,  and  to  expel  from 
tbe  city  or  imprison  all  bunco  men,  lottery  deal- 
ers, common  cheats  and  swindlers."  See  Act 
169  of  1898,  p.  336. 

The  act  confers  no  other  powers  on  the 
council  over  the  subject-matter  of  gambling. 

It  Is  to  be  noted  that  by  section  15,  subd. 
26,  of  Act  No.  136  of  1S9S,  p.  224,  for  the  cre- 
ation and  government  of  mnnlclpal  corpora- 
tions, each  city,  town  or  village  is  empower- 
ed to  prohibit  and  suppress  "games,  and 
gambling  houses  and  rooms." 

It  thus  appears  that  the  lawmaker,  ad- 
visedly it  Is  to  be  presumed,  omitted  to  em- 
power the  dty  of  Baton  Bouge  to  prcdilbit 
or  suppress  gambling  games. 

The  ordinance  in  question,  enacted  In  the 
year  1914,  bears  the  following  title: 

"Prohibiting  gambling  for  money  or  anything 
of  value  in  the  city  of  Baton  Rouge,  and  pro- 
hibiting the  keeping  of  any  place  where  fum- 
bling 18  carried  on  or  allowed,  and  provuUng 
penalties  therefor." 

Section  1  of  said  ordinance  penalizes  bets 
or  wagers  for  money  or  other  Udngs  of  val- 
ue at  any  guubllng  table  or  bank,  etc.,  or 
at  any  gambling  game,  or  at  poker,  poker 
dice,  etc.,  or  other  game  that  can  be  played 
with  cards,  dice,  or  dominoes,  etc. 

Section  2  of  the  ordinance  penalizes  the 
leasing  or  keeping  of  any  building,  room, 
or  place  for  the  purpose  of  being  used  as 
a  place  to  bet  or  wager  or  gamUe  as  aet 
forth  In  section  1. 

Defendants  were  diarged  with  betttng  and 
wagering  money  at  the  game  of  poker  in  a 
certain  house  used  and  occupied  for  that 
purpose. 

They  were  not  duirged  with  leasing  or 
keeping  said  house,  or  having  any  Interest 
therein.  In  short,  the  defendants  are  diarg- 
ed  under  section  1  of  aaid  ordinance  with 
betttng  on  a  game  of  p<rtcer  played  by  them- 
selves. 

In  City  V.  Maloney  &  Schulslnger,  107  La. 
194,  195,  SI  South.  702,  this  court  said: 

"To  tbe  Legislature  alone  tbe  power  is  delat- 
ed of  legislating  against  gambbng.  The  inten- 
tion was,  as  we  judge,  to  make  provision  for  a 
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fwneral  statute  on  the  anbjeet,  and  not  to  lea-re 
It  to  one  municipality  to  adopt  OTtJinancea 
a^ainit  gambling  in  all  forms. 

"Above  all,  a  power  having  been  speciall;  dele- 
gated to  the  Legislature,  it  is  not  delegated  to 
one  of  the  subordinate  branches  of  tbe  state 
govemmonL" 

In  the  Town  of  Rnatoo  v.  Perkins,  114  La. 
861.  38  Sonth.  688.  fbls  coart  held  that  tbe 
Legislature  by  Act  No.  136  of  1898.  p.  224. 
conferred  on  munldpallttes  organized  under 
that  statute  the  power  to  prohibit  and  sup- 
press gambling  games  such  as  "draw  pc^er.'* 

In  Town  of  Harksvllle  t.  Worthy  et  aU  123 
La.  432.  49  South.  11,  181  Am.  St  Bep.  853. 
the  defendants  were  convicted  of  playing 
cards  for  money  within  the  corporate  limits 
of  the  town  of  Harksrllle. 

In  that  case  this  court  Jerlewed  tbe  Juris- 
prudence  on  the  subject,  and  held,  as  stat- 
ed Id  the  syllabus,  as  follows : 

"Playing  cards  for  money  has  not  been  de- 
nounced as  unlawful  by  tbe  statutes  of  this 
state,  except  when  sudi  gambling  la  carried  on 
in  <»  In  view  of  a  public  nighway  or  street  A 
town  obarter  which  contains  no  delegation 
•  •  ♦  to  suppress  gambling,  but  confers  mere- 
ly the  right  'to  remove  nuisances,'  does  not  war- 
rant the  enactment  of  an  ordinance  penalizing 
the  playing  of  cards  for  money  in  any  and  all 
places  within  the  corporate  limits." 

Tbe  court  in  its  opinion  said,  Inter  alia: 

•"It  has  been  held  in  several  cases  that  a  mu- 
nidpality  may  pass  an  ordinance  prohibiting 
gambling  games  denounced  by  the  statutes  of 
the  state.  City  of  Monroe  v.  Hardy,  46  La. 
Ann.  1232,  16  South.  696 ;  New  Orleans  v.  Col- 
lins, 62  La.  Ann,  670,  27  South.  632. 

"The  charter  confers  no  powers  on  the  toivn  of 
Marksville  to  suppress  gambling  eo  nomine. 

"Qambling  per  se  was  not  an  indictable  of- 
fense at  common  law.  The  municipal  police 
power  over  gaming  aad  gambling  houses  la  de- 
penduit  upon  the  charter  or  general  laws.  28 
718.  Y14." 

Defendants  are  not  (diarged  with  keying 
a  gambling  houses  but  with  betting  on  a 
game  of  poker  in  a  house  used  for  that 
purpose.  The  mere  better  Is  not  criminally 
liable  fbr  the  keeping  of  soiih  a  house  by 
another  person. 

"All  the  statutes,  of  course,  aim  to  reach  tbe 
actual  proprietor  of  the  gaming  device  or  es- 
tablishment himself,  whether  be  operates  or  man- 
ages it  in  person,  or  does  so  by  a  servant, 
cleric,  agent,  or  in  any  other  manner."  12  B. 
0.  L.  1  42,  p.  738. 

We  are  of  opinion  that  tbe  city  of  Baton 
Rouge  had  no  power  to  penalise  the  betting 
of  money  on  games  of  poker. 

It  Is  therefore  ordered  that  the  sentence 
below  be  set  aside ;  that  the  motion  to  quash 
be  sustained;  and  that  the  defendants  be 
discharged  without  day. 

SOMMBBVILLB,  J.,  concurs. 

(VNTELL,  J.  (dissenting).  The  court  was 
not  called  upon  in  this  case  to  decide  whether 
the  munldpallty  of  Baton  Bouge  had  the 
charter  power  to  denounce  and  suppress 
gambling  eo  nomln&  Hence  the  decision  of 
this  court  in  Town  of  Marksville  v.  Worthy 
et  aL,  123  La.  432,  49  South.  11,  181  Am. 


St.  Bep.  853,  la  not  anfhority  am  a  good  prec- 
edent for  like  decision  raidmd  by  the  ma- 
jority of  Uie  membere  of  this  court  in  the 
present  casa  On  the  contrary,  certain  ex- 
pressions in  the  opinion  dted  are,  at  least  bj 
Inference,  in  conflict  with  the  decision  now 
rendered.  I  quote  tbe  following  from  the 
opinion  cited,  Tl£.: 

"The  defendants  were  convicted,  as  charged, 
for  playing  cards  for  money  within  tbe  corporate 

limits  of  the  town  of  Marksville,'  and  on  their 
admission  of  the  facts  as  set  forth  in  the  charge. 
Hence  there  is  nothing  to  show  that  the  defend- 
ants were  gambling  in  a  public  place.  All  the 
authorities  cited  in  behalf  of  the  plaintiS  refer 
to  gambling  hoosea,  or  to  gambling  in  public 
places," 

The  charge  on  which  the  defendants  were 
convicted  in  the  present  case  was  that  they 
and  each  of  them  ^d  bet  and  wager  money 
and  representatives  of  money  at  the  game  of 
poker,  at  a  gambling  table.  In  a  certain 
house  used  and  occupied  for  such  purpose; 
tbat  Is,  in  a  gambling  bouse. 

The  provision  of  tbe  ordinance  which  the 
defendants  were  charged  with  violating 
makes  it  unlawful  for  any  person  to  bet  or 
wager  at  the  game  of  poker,  or  at  any  other 
gambling  game,  at  any  gambling  tables  in 
any  place  where  people  resort  for  the  purpose 
of  wagering  or  betting,  within  tbe  corporate 
limits  of  the  (dt^  of  Baton  Bouge. 

It  is  conceded  that  tbe  municipality  bad 
authority,  under  an  express  declaration  in 
the  general  wel&re  clause  of  its  cbarto',  to 
suppress  gambling  bouses  bj  dcnoundng  as 
an  offense  the  conducting  or  operating  of  a 
gambling  bouse.  I  cannot  see  why  the  mu- 
nicipality could  not  enact  an  ordinance  that 
would  reach  all  persons  found  guilty  of  aid- 
ing or  abetting  in  the  operatt<m  or  conduct  of 
a  gambling  houses  1^  fact,  as  a  gambling 
bouse  cannot  be  <n>erated  without  gamUers, 
the  gamblers  might  weU  be  regarded,  not 
merely  as  Instlgatora,  but  as  perpetrators.  In 
the  offense  of  operating  a  gambling  bouse. 
But  in  this  case  we  are  not  called  upon  to 
say  whethw  a  gambler  In  a  gambling  house, 
not  interested  as  pr<q>rietor  or  r^resenta- 
tlTe  of  the  proprietor  of  the  game,  could  be 
held  guilty  of  the  offense  of  conducting  a 
gambling  bouse,  If  the  ordinance  did  not 
expressly  declare  tbat  be  should  be  deemed 
guilty  of  the  ofTensa  As  Is  said  In  12  B. 
0.  L.  p.  738,  I  42,  the  question  as  to  who  is 
generally  liable  for  keeping  or  maintaining  a 
gambling  house  depends  upon  the  wording  of 
the  particular  statute  Involved. 

At  common  law  there  are  no  accessories  In 
misdemeanors ;  all  who  are  Implicated,  wheth- 
er as  Instigators  or  perpetrators,  are  princi- 
pals, subject  to  Indictment  and  prosecution  as 
such.  Wharton's  Crim.  Law  (9th  Ed.)  voL  1, 
§  223,  p.  251.  Therefore,  unless  a  statute  or 
ordinance  denouncing  tbe  commission  of  a  par- 
ticular act  as  a  misdemeanor  declares  tbat 
those  who  aid  or  abet  in  the  commission  of 
the  act  shall  be  deemed  guilty  as  prlnd- 
pala,  an  aider  or  abettor  (who  would  to  a 
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'elony  at  amnum  law  be  considered  an  ac- 
cessory) would  not  be  guilt?  of  the  mlade- 
mecuaor  denounced  by  the  statute.  State  t. 
rrapp,  140  Id.  426,  73  South.  255.  In  the 
enactment  ot  such  penal  ordinances  as  a 
municipality  hos  authority  to*  enact,  It  has 
tlie  same  authority  that  the  Legislature  has 
to  make  the  statute  or  ordinance  applicable 
to  Instigators  as  well  aa  perpetrators  of  the 
offense  denounced. 

I  cannot  concur  In  the  opinion  that  the 
municipal  legislative  authority  to  suppress 
gambling  houses  does  not  Imply  and  Include 
the  autbority  to  prohibit  gambling  in  a  gam- 
bling bouse.  Hence  I  respectfully  dissent 
from  tbe  opinion  and  decree  rendered  In 
tbia 


(Ul  lA.  108) 

No.  22181. 
KEHAGE  V.  HATFORD. 
(Supreme  Court  of  Louisiana.   March  12,  1917.) 

fSyUabuM  hy  the  Court.) 

Pbockss  «=978—Sb8ticb— Statu™— "HoTJBi;" 
— "Living  in  thk  House." 
Code  of  Practice,  art.  IST,  declares,  that  cita- 
tions and  petitions  may  be  serveil  iu  either  of 
two  ways,  to  wit,  "by  bcim:  dclivere<3  to  the  de- 
fendant in  person,  or  by  bvim^  left  ot  his  domi- 
cile," and  (article  189)  Unit  "it  [the  service]  is 
made  at  the  domicile  wbcn  the  rapics  of  tbe  cita- 
tion and  petition  are  lefi  nt  t]\i-  iisidiI  place  of 
domicile  or  residence  of  the  defendant,  if  he  be 
absent,  by  deliTeriog  them  to  a  person,  appar- 
ent^ abore  the  age  of  fourteen,  Uring  In  the 
bouse."    It  is  not  to  be  supposed  that  It  was 
the  Intention  that  a  person  navlng  a  place  of 
residence  other  than  a  boose,  such  as  a  tent,  a 
boat,  or  an  apartment  in  a  bouse,  should  be  ex- 
empted fnmi  domiciliary  service  because  such 
"place"  is  not  a  "house,"  or,  upon  the  other 
hand,  that  a  person  living  in  apartments  should 
be  bound  by  service  of  process  directed  to  bim, 
but  delivered  to  a  stranger  living  in  the  boose, 
but  in  another  of  tbe  apartments.   If,  however, 
such  service  can  only  be  made  upon  a  person 
"living  in  the  house,    as  provided  in  the  last 
claofie  of  the  srticle  quoted,  persons  not  living 
in  houses  and  occupying  the  whole  of  them  are 
exempt  therefrom ;  and,  if  an;  person  living  in 
the  same  hoQse  wttb  another  ma;  receive  service 
ot  procesa  f6r  bim,  tben  such  other  person  may 
be  Donnd  1^  the  act  of  a  stranger  of  whose  ex- 
istence be  is  iKnorant.  The  meaning  intended  to 
be  conveyed  by  the  word  "house, as  used  in 
the  laBt  clause  of  the  article,  is  clearly,  tbere- 
fwe,  "place  of  domicile  or  residence,"  as  used 
is  the  first  clause,  since  it  is  at  that  "place" 
that  the  service  is  to  be  made,  and  it  cannot  be 
BO  made  upon  a  person  "living  in  the  house" 
it  the  "place"  be  not  a  house,  and  it  should  not 
be  so  made  if  the  defendant  and  the  person  up- 
on whom  it  is  made,  though  living  In  the  same 
honse,  ire  strangers  to  each  other. 

(Ed.  Note.— For  other  cases,  see  Process,  Gent. 
Dig.  1 90. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  House.] 

ippeil  from  (AvU  District  Court,  Farldi  of 
Orleam;  T.  0.  W.  Ellis,  Judge. 

Aetlimb}  Miss  Tlrglzila  H.  Bdiaga  against 
Engene  B.  Harford.  Ja^:mait  against  de- 
feDOut  by  d^ult,  and  from  a  Judgment 
RtUiig  uUe  tbe  default,  plaintiff  appeals. 


B.  M.  Stafford,  Henry  W.  Robinson,  and 
Daniel  Wendling,  all  of  New  Orleans,  for 
appellant  Carroll  ft  Oatroll,  of  Mew  Or^ 
leans,  Cor  appellee. 

Statement  ot  the  Case. 

MONROB,  a  J.  This  Is  an  appeal  from 
a  Judgment  setting  aside  a  defanlt  on  the 
ground  that  d«(endant  had  not  beat  dted. 
and  that  the  sheriffs  returns  pniportliig  to 
qhow  citation  ware  nntne;  the  claim  sued 
on  having  In  the  meanwhile^  it  Is  said,  be- 
come barred  1^  the  preacrlptifm  of  one . 
year. 

It  appears  that  the  petltlaa  In  the  case, 
accompanied  hy  Interrogatories  on  facts  and 
articles,  was  filed  on  January  27.  1916.  that 
copies  of  those  papers,  with  citation  address- 
ed to  defendant,  were  Issued  on  the  same  day, 
and  that,  on  tbe  following  day  the  deputy 
sherlft  made  a  return  to  the  effect  that  he 
had  served  the  citation  and  copies  on  defend- 
ant In  person,  the  facts,  howevel*,  as  develop- 
ed on  the  trial  of  tbe  rule  to  set  aside  the 
default,  being  as  follows: 

There  stand  at  the  comer  of  St.  Charles 
and  Julia  streets,  fronting  on  St  Charles 
and  extending  back  on  Julia  street,  an  ag- 
gregation of  buildings  that  were  formerly 
occupied  as  a  residence,  but  which,  having 
been  leased  to  a  realty  company,  and  added 
to,  divided,  and  altered,  are  now  subleased 
by  that  company  to  different  tenants  for  dif- 
ferent purposes,  the  divisions  on  tbe  ground 
floor,  which  Is  rather  a  half  floor,  or  base- 
ment, as  garages,  bicycle  shops,  pressing 
(dpbs,  etc,  and  tbe  upper  floors  to  defendant, 
who  In  turn  subleases  the  apartments  Into 
which  they  are  divided,  save  those  in  which 
he  and  his  family  reside,  to  different  tenants, 
as  residences.  The  main  building  fronts  on 
and  bears  the  number  805  St  Charles  sti-eet. 
and  defendant's  apartments  are  on  the  sec- 
ond floor  (being  the  floor  above  the  tMisement, 
and  sometimes  called  the  first  floor)  of  that 
building,  as  are  also  the  apartments  of  sev- 
eral other  tenants.  In  tbe  rear  of  the  main 
building,  and  separated  from  It  by  a  fire  wall, 
is  a  building  which  fronts  on  and  bears  the 
numbers  714  and  716  Julia  street,  the  apart- 
ments upon  the  upper  floors  of  which  at  the 
time  of  tbe  occurrences  which  concern  this 
case  were  leased  by  the  fortnight  to  Mrs. 
Stenzer,  who,  with  Walter  B.  Weber,  her  son, 
occupied  them  aa  their  residence. 

The  Julia  street  apartments  have  a  sepa- 
rate entrance  on  that  street,  but  may  also  be 
reached  by  passing  through  the  ba^^  °^ 
main  building  and  crossins  the  eatters  ^ 
rear  of  the  samej  ttie  hau  vjoft 
from  St  Charles  street  by  T!:«tfO&  ^tS, 
which  rise  above  the  basem^^^  TJl**; JWiJw^- 


either  herself  or  tbrougv.  ^fr^  .^va*^'*' 
ed  by  her,  attended  to  ^  <v 


received  no  domestic  si 


4Earor«ilieiams  He  same  topic  sad  KST-KUUBBB  in  ail  Key-Numbered  0\ 


Digitized 


712 


74  SOXITHEBN  RBPORTEIB 


with  ber  lease,  paid  her  rent  to  defendant, 
and  knew  very  few  of  the  other  tenants. 

It  Is  shown  heyond  dispute  that  a  citation 
Issued  on  January  27tb  directed  to  detraidant, 
and,  together  with  copies  of  the  petition  and 
Interro^torles,  was  served  on  Weber  while 
he  was  lying  Act  In  bed  In  the  apartments 
flitts  mentioned,  and  that  the  name  of  the 
defendant  was  not  mentioned  by  the  deputy 
sheriff  who  made  the  return  of  personal  serv- 
ice on  defendant  to  which  we  have  referred. 
It  Is  also  shown  that  after  the  rule  taken  by 
defendant  to  set  aside  the  default  bad  been 
twice  fixed  for  trial,  and  was  then  fixed  for 
March  3d,  another  return  of  service  was  made 
(on  March  2d,  upon  a  citation  that  was  la- 
sued  on  February  23d)  to  the  effect  that 
the  citation  had  been  received  on  January 
27th,  and  served  on  deffflidant  on  January 
28th,  by  leaving  the  same  at  bis  domicile,  805 
St  Charles  street,  "in  the  hands  of  Walter 
Weber,  a  person  apparently  over  the  age  of 
14  years  living  and  residing  In  said  domicile, 
whose  name  and  other  facts^  cnuweted  with 
the  service  were  learned  by  Intem^tlng 
said  Weber,  the  defendant  being  absrait  at 
Oi/e  time.  Tbe  trial  of  the  rule  was  then 
continued  to  Hardi  lOCh,  and  defendant  in 
t3ie  meantime  filed  another  rule.  Including 
the  second  return  in  his  attack,  and  on  that 
dar  die  idieriff,  Qinnigh  connsel,  requested 
Oiat  the  return  on  the  citation  of  FcAmary 
28d  be  consldraed  a  cwrected  return  of  the 
dtatlcm  of  January  27th.  Tbe  case  was  then 
submitted,  and  therrafter  the  sheriff,  through 
counsel,  filed  a  motifHi  allying  that  the  cita- 
tion and  return  filed  on  Bfarch  2d  w«re  filed 
improrldently  and  through  error,  asUi^  thfit 
It  be  oonstdered  withdrawn,  and  tendering  a 
supplemental  return  in  ttie  torm  of  an  af - 
fldarlt  In  its  stead.  The  affidavit  made  by 
the  deputy  di^ff  sets  ft»rth  that  he  received 
the  citation,  petiUon,  and  Intemvatories  on 
January  27th,  and  tm  January  28th,  made 
service  thereof  on  defendant  at  his  donddle, 
SOS  St  Oharles  street  by  handing  same  to 
Waltw  Weber,  "a  persm  over  the  age  of  14 
years  resldii^  on  said  premises,  said  defend- 
ant being  absent  therefrom  at  time  of  said 
service,  as  this  affiant  found  to  bo  the  case 
by  going  Into  the  aald  premises  and  looking 
for  defendant  In  the  building,"  etc. 

The  motion  and  affidavit  having  been  filed 
long  after  the  submission  of  the  case  and 
ez  parte,  cannot  be  considered  in  the  de- 
termination of  the  Issue  presrated.  and  need 
not  be,  as  it  would  not  alEect  the  result  if 
omsldered* 

Opinion. 

The  theory  of  personal  service  having  no 
Bnppott  in  the  facta,  the  remaining  question 
Is  whether  there  has  been  domiciliary  serv- 
ice, and,  though  plaintiff's  cohnsel  argue  in 
snpport  of  the  affirmative  of  that  question, 
we  are  of  opinion  that  tbe  negative  Is  the 
better  snstained  by  the  law  and  tbo  reason 
of  tba  law. 


The  law  declares  that  citation  may  be  serv- 
ed on  a  defendant  In  either  of  two  ways,  L  oi. 
by  being  delivered  to  him  in  persw,  or,  bj 
being  left  at  his  domicile  (&  P.  art  187), 
and  that  (C.  P.  art  189): 

"It  is  made  ut  tbe  domicile  when  the  oopies 
of  the  citation  and  petition  are  left  at  the  usual 

{ilace  of  domicile  or  residence  of  tiie  defendant, 
f  he  be  abaent  by  delivering  them  to  a  person, 
apparently  above  the  age  of  fourteen,  living  in 
the  hous^ 

But  the  usual  place  of  draniclle  may  not  be 
a  house,  or  alt  of  a  house,  or,  on  the  other 
hand.  It  may  be  constituted  of  an  aggregation 
of  houses.  Tbm  raw  person  may  dxKwe  for 
such  purpose  a  cave,  a  tent  a  boat  box 
car,  fx  a  particular  part  of  a  house,  tlie  c/tb- 
er  parte  of  which  have  been  chosen  by  other 
persons  for  a  like  purpose  or  for  purposes  ct 
business,  and  another  person  may  establish 
hla  f&mlly  in  several  tents,  boats,  or  box 
cars,  or  may  erect  tor  tbxSx  accommodation 
or  for  the  acamunodatton  of  his  guests,  b!s 
domestic  servants,  or  oQiers  houses  apart 
from  that  In  which  he  himself  may  choose  to 
reside,  alone. 

From  which  it  will  be  seen  that  If  tbe 
provision  of  the  quoted  article  to  the  effect 
that.  In  tbe  absence  of  tbe  defendant  the 
service  is  to  be  made  by  delivery  of  the  cita- 
tion to  a  person  "living  in  the  bouse,"  be  liter- 
ally Interpreted,  the  main  purpose  of  the  en- 
actment— e.,  to  provide  for  domidUary 
service — will  I>e  defeated  In  all  cases  where 
tbe  defendant  does  not  reside  in  a  bouse, 
and  in  those  Instances  in  which  he  resides 
in  part  of  a  bouse,  wliUe  others  reside  or 
transact  business  in  other  parts,  be  may  be 
held  bound  by  a  citation  delivered  to  a  per- 
son  living  in  the  house,  but  who  Is  wholly 
UDConsdous  of  and  Indifferent  to  bis  existence. 
Tbe  law  requires  Interpretation,  therefore. 
In  order  to  give  it  the  effect  Intended,  since 
it  is  not  to  be  supposed  that  It  was  intended 
thac  a  person  having  a  place  of  domicile  and 
residence  should  be  exempted  frwu  domldll-' 
ary  service  because  such  a  [Hace  is  not  a 
bouse,  or  that  a  person  living  in  an  apart- 
ment In  a  house  divided  Into  many  apart- 
ments occulted  by  different  persons  ^ould  be 
bound  by  service  of  process  directed  to  him, 
but  delivered  to  an  entire  stranger  Ilviog  iu 
the  bouse,  but  occupying  another  apartment 
The  Intention  to  authorize  domiciliary  serv- 
ice Is  declared  in  article  187,  and,  since  arti- 
cle 189  dedares  that  such  service  Is  made 
by  leaving  copies  of  the  dtatioa  and  petition 
at  the  usual  place  of  domldle  or  residence  of 
defendant  and,  since,  as  we  have  seen,  a  de- 
fendant may  occupy  as  his  usual  place  of 
domldle  or  residence  a  place  other  than  an 
entire  bouse,  it  follows  that  tbe  difficulty  In 
tbe  matter  arises  from  tbe  requirement  that 
the  copies  shall  be  delivered  to  a  person  liv- 
ing in  the  "house,"  and  we  are  therefore  to 
consider  the  reason  and  meaning  of  that  rc- 
qulronent,  and  th^  are  not  far  to  sedL 
ManiCestly  the  reason  la  because  the  fiut 
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tliat  one  person  lives  In  the  same  house  with 
another  will  In  most  Instances  authorize  the 
presomptioii  that  there  exists  between  the 
two  a  relationship,  either  of  blood  or  amity, 
or  arising  from  contract  or  common  interest, 
from  which  It  may  be  deduced  that  the  one 
who  Is  found  In  the  common  dwelling,  in  the 
absence  of  the  other,  la  vested  by  such  oth- 
er with  authority  to  receive  for  him  such 
messages,  notices,  packages,  and  papers  as 
may  be  intended  for  -him  and  are  there  de- 
livered.   The  meaning  Intended  to  be  con- 
veyed by  the  word  "house,"  as  used  In  de- 
scribing the  person  to  whom  the  citation 
may  be  delivered,  is  clearly,  therefore,  "place 
of  domicile  or  residence,"  as  used  in  the  fln^t 
clause  of  the  sentence,  since  it  is  at  that 
**place"  that  the  citation  is  to  be  served,  and 
it  cannot  be  so  served  upon  a  person  "llvlug 
in  the  house"  If  the  place  be  not  a  bouse, 
and  It  should  not  be  so  served  If  the  defend- 
ant and  the  pei'son  upon  whom  the  service  ie 
made,  though  living  In  the  same  house,  are 
strangers,  and  bear  no  more  relation  to  earb 
other  than  though  they  lived  In  different 
parts  of  the  world. 

In  Sparbs  v.  Weatherby,  16  La.  695,  596, 
it  aiveared  from  the  sheriffs  return  that  the 
citation  had  been  delivered  at  the  usual  dom- 
icile of  the  defendant  "to  C.  W.  Bibb,  a  free 
white  person  apparently  above  the  age  of 
14,"  and  this  court,  after  considering  some 
other  matters,  sold: 

"But  there  is  another  defect  in  this  retnm. 
It  does  not  show  that  the  person  in  whose  hands 
the  citation  was  placed  was  Uviag  in  the  house. 
This  would  be  fatal,  even  if  the  place  was  that 
of  the  usual  abode  of  the  defendant;  for  the 
person  intrusted  with  the  writ  might  happen 
to  be  an  entire  stranger  accidentally  in  the 
house,  and  likely  to  have  no  commnnication  with 
the  defendant. 

On  the  other  band,  In  Muwell  v.  Oolller, 
6  Rob.  86,  Succession  of  McCalop,  10  la.  Ann. 
221,  and  Boosseaa  v.  Qayarre,  24  La.  Ann. 
355,  It  has  been  held  that  service  of  proccds 
within  the  inclosure  of  a  plantation  upon  a 
person  there  living  though  not  In  the  house 
occnpled  by  the  person  to  whom  the  process 
was  directed,  was  snfflden^  a  doctrine  which 
we  do  not  at  this  time  find  It  necessary  to 
affirm,  the  cases  being  cited  merely  becatise 
th^  BDstaln  the  theory  of  a  presumed  rela- 
tUnuhlp  between  the  person  to  whom  a  dta- 
tioa  la  directed  and  the  person  to  whom  It 
is  deUv««d,  as  arising  from  the  fact  of  a 
commtm  domicile. 

In  the  instant  case  the  first  return  made 
by  tlte  deputy  sberUE  showing  personal  serv- 
ice CD  deftodont  is  admitted  to  have  been 
untroe,  as  is  also  the  second  return,  showing 
the  service  on  January  28th  of  a  citation 
that  was  not  issued  until  February  23d  fol- 
lowfag.  tf  the  last  return,  showing  service 
OD  Weber,  "a  person  over  tbe  age  of  14,  re- 
Bldhig  on  said  premises."  could  be  cmisldered 
at  all,  we  should  say :  First,  that  "premises" 
may  hidude  a  mill  or  university  settlement. 


where  there  are  hundreds  of  houses;  and, 
second,  that  the  evidence  clearly  shows,  tliat 
Weber  was  not  living  at  "the  usual  place  of 
domldle  or  residence"  of  the  defendant,  nor 
was  he  living  In  the  same  house,  and  that  he 
was  utterly  without  authority,  actual  or  pre- 
sumptive, to  represent  or  bind  blm  in  receiv- 
ing tbe  service. 

We  therefore  find  tbe  Judgment  appealed 
from  to  be  correct,  and  it  Is  accordingly  af- 
firmed. 

SOMMBRVIIXSI,  J.,  concon. 


(Ul  La.  US) 

No.  22188. 
RUIZ  et  aL  T.  PONS. 
(Supreme  Court  of  Lonisiana.    Oct.  18,  UKlflL 
On  tbe  Merits,  March  12,  1917.) 

fSylMvt  by  tAe  Court.) 
On  Motion  to  Dismiss  the  Appeal. 

1,  Appeal  and  Ebbob  €=^780(2)— Intbbsst  hi 
Pbosecutino  Appeal— Dbtesuination. 

When  the  qneation  whether  an  appellant  has 
an  interest  in  prosecuting  the  appeal  depends 
upon  whether  the  judgment  on  appeal  shall  be 
rendered  for  or  against  him,  that  question  can- 
not be  decided. on  a  motion  to  dismiss  the  ap- 
peal, but  belongs  to  the  merits  Of  the  case. 

On  the  Malta. 

2.  Iksahk  Fbbsons  <^U.  44— iNiXBDionoii 

— Abatbubnt^Disuissai.. 
An  interdiction  auit,  being  parely  personal 
as  to  the  defendant,  is  abated  if  the  latter  dies 
before  a  final  judgment  is  rendered ;  but.  as  the 
account  to  be  rendered  by  the  administrator 
pro  tempore  can  only  be  rendered  in  and  through 
the  court  that  made  the  appointment,  the  suit 
should  not  be  dismissed  from  the  docket  of  the 
court  until  tbe  administrator  pro  tempore  has 
rendered  bis  account  to  the  representative  of  the 
succession  of  the  deceased  defendant  and  is  dis- 
charged from  the  trust 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  SS  19,  60,  7a] 

S.  Insane  Pbbbonb  ^=328  —  IirTiaiDionon  — 

Abatement— Costs. 
The  provision  of  the  Oivil  Code  that  Ae 
costs  incurred  in  an  interdiction  suit  shall  he 
paid  by  the  petitioner  if  the  Interdiction  sliafi 
not  be  pronounced  has  no  application  to  a  case 
ia  which  tbe  defendant  dies  before  a  judgment  is 
rendered.  In  such  case  the  payment  of  the  costs 
of  the  suit  is  governed  by  the  rule  pertaining  to 
the  abatement  of  actions;  that  is,  that,  wben  an 
action  is  abated  by  an  event  over  which  neither 
party  bad  control,  no  judgment  can  be  rendered, 
and  each  party  most  pay  bis  own  costs. 

[Ed.  Note.— For  other  cases,- see  Insane  Per- 
sons, CenL  Dig.  H  89-41;  Coats,  Cent  IMg.  i 

4.  INSANB  Pbbsons  ^9»2S  —  iNnanxorasN  — 

Abatkhbnt— Costs. 
If  the  defendant  in  an  Interdiction  suit  dies 
before  a  final  judnnent  is  rendered,  the  costs 
Incurred  by  the  defendant  or  for  his  or  her  bene- 
fit, such  as  the  compensation  to  be  paid  the  ad- 
ministrator pro  tempore  and  the  latter'a  attor- 
neys and  the  fees  of  expert  witnesses  appointed 
or  employed  by  or  (or  the  defendant,  moat  be 
borne  by  the  estate  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent.  Dig.  {$  89-^;  Costs.  Cent.  Dig.  ( 
870.] 


«B»For  other  eases  see  ■sine  topic  and  KBT-NUUBBR  In  all  Kfl]r<Kambered  Dlseata  Tl^^9'^r^ 
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Aivieal  from  CStU  IMstrict  Oonr^  Putsli 
of  Orleans ;  T.  O.  W.  Ellis,  Jndge. 

Interdictloa  suit  by  Mrs.  Josephine  Pons 
Ruiz  and  others  against  Mrs.  Marie  N.  Pons, 
widow,  in  which  the  defendant's  succession 
was  (^ened,  and  In  which  an  attorney  who 
had  r^resented  her  in  the  interdiction  suit 
was  confirmed  and  qualified  as  testamentary 
executor,  and  obtained  an  ex  parte  order  dis- 
missing the  suit,  and  In  which  the  Bank  of 
Orleans,  administrator  pro  tempore  for  de- 
fendant In  the  interdiction  suit,  obtained  a 
rule  on  the  testamentary  executor  and  the 
other  attorneys  for  defendant  to  show  cause 
why  the  order  dismissing  the  proceedings 
should  not  be  rescinded,  and  in  which  plain- 
tiffs in  the  lnterdlctl(Hi  suit  obtained  a  simi- 
lar rule  on  the  testamentary  executor,  and  In 
which  the  Bank  of  Orleans  filed  an  account 
of  Its  administration  pro  tempore  praying 
that  It  be  approved  and  homologated,  and 
wherein  the  account  was  approved  and  ho- 
mologated so  far  as  not  opposed,  and  the  ex- 
ertion of  testamentary  executor  was  over- 
ruled, and  the  rules  to  show  cause  why  the 
dismissal  of  Interdlctiw  proceedings  should 
not  be  rescinded  were  dismissed,  and  the  ot^ 
der  dismissing  the  suit  was  made  absolute, 
and  judgment  was  rendered  maintaining  the 
oppoaltloo  to  the  account  of  the  administra- 
tor pro  tempore,  and  the  Bank  of  Orleans,  in 
its  own  behalf,  and  as  administrator  pro  tem- 
pore, and  Frank  N.  Butler  and  others,  Its  at- 
torneys, in  their  own  behalf,  appeal.  Motion 
to  difltnlss  the  appeals  overruled,  judgment 
dismissing  the  Interdiction  suit  annulled,  and 
Judgment  on  the  opposition  to  the  final  ac- 
count of  the  administrator  pro  tempore 
amended  by  Increasing  the  compensation  al- 
lowed to  it  and  by  Increasing  compensation 
allowed  its  attorneys,  and  costs  ordered  and 
decraed,  and  caae  remanded. 

Denegre,  Leovy  ft  Obaffe,  of  New  Orleans, 
for  appellants  Bank  (tf  Orleans,  Bntlo-,  and 
lAzaros,  Mldiel  ft  Lazarus.  Dart,  Keman  ft 
Dart,  of  New  Orleans,  for  i^alntUt  appel- 
lants. Panl  h.  Foundiy,  of  New  Orleans,  for 
appellee  Pons.  Woodvllle  ft  Woodvllle,  of 
New  Orleans,  for  appellee  testamentary  ex- 
ecute. 

O'NIELL,  J.  This  case  was  before  the 
court  on  an  appeal  from  the  Judgment  refus- 
ing to  interdict  the  defendant.  The  Judg- 
ment appealed  from  was  set  aside,  because, 
although  we  were  not  satisfied  that  the  de- 
fendant was  a  prt^r  subject  for  Interdiction 
at  the  time  the  suit  was  filed,  we  believed 
that  she  was,  when  the  judgment  was  ren- 
dered, on  ai^eal.  a  proper  subject  for  Inter- 
diction. The  case  was  therefore  remanded 
In  order  that  the  trial  judge  might  then  de- 
termine whether  the  interdiction  should  be 
pronounced.  See  Pons  r.  Ptms,  137  lA.  25, 
68  South.  aOl. 

[1]  Soon  after  the  Judgment  of  this  court 
became  final  and  the  case  was  reinstated  <m 


the  docket  of  the  civil  district  court  tbe  de- 
ftedant  died.  Her  succession  was  opened  In 
the  civil  district  court,  and  one  of  the  attor- 
neys who  had  represented  her  In  the  Int^- 
dlction  proceedings  was  confirmed  and  qoali- 
fied  as  testamentary  executor.   He  and  the 
other  attorneys  who  had  represented  the  de- 
fendant as  such  in  the  interdiction  suit  pre- 
sented a  motion  to  the  Judge  of  the  dvU  dis- 
trict court,  and,  on  showing  that  tbe  defend- 
ant bad  died,  obtained  an  ex  parte  order  dis- 
missing the  interdiction  suit   Three  days 
thereafter  the  Bank  of  Orleans,  having  been 
appointed  administrator  pro  tempore  for  the 
defendant  in  the  interdiction  suit,  filed  a  pe- 
tition ailing  that  the  order  dismissing  the 
interdiction  proceedings  had  been  granted 
improvldently,  and  obtained  a  rule  on  the 
testamentary  executor  and  the  other  attffl*- 
neys  who  had  represented  the  defendant  in 
the  interdiction  suit  ordering  ttiem  to  show 
cause  why  the  order  dismissing  the  proceed- 
ings should  not  be  rescinded.   A  few  days 
later  the  plaintiffs  In  the  Interdiction  suit  ob- 
tained a  similar  rule  on  tbe  testamentary  ex- 
ecutor and  the  other  attorneys  who  had  rep- 
resented the  defendant  In  the  interdiction 
suit  ordering  them  to  show  cause  why  the 
order  dismissing  the  proceedings  should  not 
be  rescinded.   Th^^ter  the  Bank  of  Or- 
leans filed  In  the  civil  district  court  an  ac- 
count of  its  administration  as  fldmlnlstrator 
pro  tempore  of  the  estate  of  the  defendant  la 
the  Interdiction  proceedings,  together  with  a 
petition  praying  that  notice  of  the  filing  of 
the  account  be  published,  that  the  heirs  of 
the  deceased  defendant  be  notified,  and  that 
the  account  be  approved  and  homtdogated. 
The  testamentary  executor  filed  an  opsfoelL- 
Hon  to  the  account,  first  excepting  to  tbe  Jo- 
rlsdlcflon  of  the  conrt  on  tlie  gronnd.  fliat 
the  administrator  pro  tempore  had  become 
functus  officio  tqr  the  death  of  tlie  defendant, 
and  that  the  account  slionld  be  rendered  to 
him,  the  testamentary  executor,  in  the  suc- 
cession proceedings.   The  account  was  ap- 
proved and  homologated      the  court  in  ao 
far  as  it  was  not  opirased.   TbB  eneptlom 
filed  by  tba  testamentary  executor  was  ovei^ 
ruled.  The  rules  to  show  cause  why  the  or- 
der dismisdng  the  Interdiction  prooeedings 
should  not  be  rescinded  wrae  tried,  and  Judg- 
ment was  rendered  dlsmlsshig  the  rules  and 
making  absolute  the  orda  dlanisslng  the  In- 
terdiction suit   On  tlie  same  day  aa  whldi 
that  Judgment  was  rendered  the  district  conrt 
rendered  judgment  maintaining  in  part  flie 
oppositicHis  to  the  account  of  the  administra- 
tor pro  tempor&   The  Bank  of  Orleans,  In 
Its  own  behalf  and  as  administrator  pro  tem- 
pore, and  Messrs.  Frank  N.  Butler  and  Laz- 
arus, Michel  &  Lazarus,  the  attorneys  of  tbe 
administrator  pro  tempore,  In  their  own  be- 
half, appealed  from  the  Judgment  dismissing 
the  Interdiction  suit  and  fnMU  Uie  Jodgmrat 
rendered  on  the  oppositions  to  the  acooimt 
of  the  administrator  pro  temporeh  ■ 
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The  testamentary  execator  of  the  deceased 
defendant  and  the  other  attorneys  who  bad 
represmted  her  in  the  Interdiction  proceed- 
ings hare  filed  motions  to  dismiss  the  ai^eals 
from  the  judgmmt  dismissing  the  Interac- 
tion proceedings.  The  motions  to  dismiss 
the  appeals  are  foonded  solely  upon  the  con- 
tention that  the  appellants  have  no  Interest 
In  demanding  a  reversal  of  the  Judgment  ajH 
pealed  from. 

It  la  not  and  cannot  well  be  disputed  that 
the  appellants  have  snffident  interest  to  main- 
tain their  appeals  from  the  Judgment  ren- 
dered on  the  oppositions  to  the  final  account 
of  the  administrator  pro  tempore.  In  order 
to  have  the  benefit  of  their  appeals  from  that 
Judgment  it  was  necessary  that  they  should 
also  appeal  from  the  judgmmt  dlsmlsdng  the 
interdlctloQ  proceedings,  because.  If  they  per- 
mitted that  Judgment  to  become  final.  It 
would  appear  that  the  proceedings  la  which 
th^  had.  taken  their  appeal  were  at  an  end. 

Wbeo  the  guestlw  whether  an  aK>ellant 
haa  an  intereat  In  prosecuting  the  appeal  de- 
pends upon  whether  the  judgment  on  appeal 
shall  be  raidered  for  or  against  him,  that 
qnestloa  cannot  be  decked  on  a  motion  to 
dlamias  the  appeal,  bnt  beloags  to  the  meritB 
of  the  case. 

The  motions  to  dismiss  the  appeals  are 
ovemiled. 

On  the  Metlts. 

The  ex  parte  order  dismissing  the  Inters 
diction  suit  referred  to  In  the  foregoing  opin- 
ion on  the  motions  to  dismiss  the  appeals 
was  rescinded  by  the  trial  Judge,  and  judg- 
ment was  rendered  on  a  rule  nlal  dismissing 
the  proceedings  at  the  coet  of  the  plaintUCs 
in  the  Interdiction  suit  From  that  judgment 
the  plaintiffs  have  prosecuted  an  appeal, 
which  has  been  consolidated  with  the  appeals 
taken  the  administrator  pro  tempore  and 
the  latter's  attorneys.  The  only  part  of  the 
Judgment  rendered  on  the  oppositions  to  the 
final  account  of  the  administrator  pro  tem- 
pore from  which  the  latter  appealed  is  the 
reduction  of  the  fee  of  the  administrator 
pro  tempore  from  $16,000,  the  amount  placed 
on  the  account,  to  $4,000 ;  and  the  only  part 
of  the  judgment  from  which  the  attorneys  of 
the  administrator  pro  tempore  appealed  Is 
the  reduction  of  their  fee  from  $15,000,  the 
amount  allowed  them  on  the  final  account,  to 
$2,000.  The  testamentary  executor,  in  an- 
swer to  the  appeals,  prays  that  the  account 
of  the  administrator  pro  tempore  be  rejected 
entirely. 

The  issues  presented  by  the  various  ap- 
peals therefore  are  as  follows,  viz.: 

First  Whether  the  trial  Judge  should  have 
dismissed  the  interdiction  suit  without  first 
allowing  the  administrator  pro  tempore  to 
render  an  account  of  its  adDdnistratioa  and 
be  discharged  from  the  trust 

Second.  Whether  the  costs  of  the  Interdlo- 
Uon  proceeding^  tiie  suit  having  abated  at 
the  deatb  of  Mn.  Pons,  shoold  be  Imposed 


upon  the  plaintiffs,  or  each  par^  should  bear 
hie  or  her  own  costs. 

Third.  What  compensation  should  be  al- 
lowed the  administrator  pro  tempore,  and 
what  should  be  allowed  the  latter's  attomsys 
for  their  services  respectively! 

Opinion. 

[2]  BefOTe  tbe  interdiction  proceedings 
could  be  terminated  and  dismissed  fnnn  the 
docket  of  the  civil  district  court,  it  was  nec- 
essary that  the  Bank  of  Orleans  should  ren- 
der an  account  of  its  adminl8trati<m  as  ad- 
ministrator pro  tempore  of  the  iwoperty  and 
funds  of  the  defendant  whose  intwdlctUn 
had  been  sought.  That  account  conid  <xily  be 
rendered  in  and  through  the  court  In  which 
the  an;>olntment  had  been  made.  If  a  final 
Judgment  had  been  rendered  in  favor  of  the 
defendant,  declaring  her  sane  and  rejecting 
the  demand  for  her  interdiction,  the  account 
would  have  been  rendered  to  her.  If  a  final 
judgment  had  been  rendered  against  her,  pro- 
nouncing tbe  Interdiction,  the  account  would 
have  been  rendered  to  the  curator  of  the  In- 
terdict The  Interdiction  suit  abated  by  the 
death  of  the  defendant  but  it  was  neverthe- 
less necessary  that  an  acconnt  should  be  ren- 
dered by  the  administrator  pro  tempore  to 
the  heirs  or  executors  of  tbe  estate  of  the  de- 
fendant The  method  of  admlnlstratlOT  and 
of  rendering  an  account  by  a  curator  of  an 
interdicted  person  is  governed  by  the  same 
rules  wbidi  govern  tutors  of  minor  children; 
and  we  think  the  same  rules  regarding  the 
rendering  of  an  account  must  apply  to  an  ad- 
mlnistratOF  pro  tempore  in  a  suit  for  inters 
diction.  B.  O.  O.  415 ;  InterdlctLw  of  Onora- 
to,  46  La.  Ann.  73, 14  South.  200. 

Our  conclusion  is  that  an  orderly  adminis- 
tration of  the  affairs  of  the  defendant  whose 
Interdiction  was  sought  and  of  her  succes- 
sion at  her  death,  demanded  that  the  Inter- 
diction suit  should  not  have  been  dismissed 
until  the  administrator  pro  tempore  had  ren- 
dered an  account  and  had  been  discharged 
frcnn  the  trust.  Analogous  and  appropriate 
rulings  on  that  subject  are  found  In  the  cases 
of  Gibbs  T.  Lum  ft  Co.,  29  La.  Ann.  626; 
Cawthorn  v.  Cawthom,  Administrator,  30  La. 
Ann.  1181;  Succession  of  Uellna  Webre,  86 
La.  Ann.  312;  and  £by  v.  Hclain,  123  La. 
138,  48  South.  772. 

[8, 4]  As  to  who  should  pay  the  costs  of 
the  interdiction  proceedings,  the  appellants 
concede  that  the  plaintiffs  should  not  be-  re- 
imbursed any  costs  paid  by  them,  and  that 
they  should  bear  such  costs  as  they  have  in- 
curred for  straographer's  fees,  et&  Their 
complaint  is  that  the  defendant  should  bear 
the  costs  incorred  by  her  or  for  her  benefit, 
sncb  as  the  compensation  to  be  paid  the  ad- 
ministrator pro  tempore  and  the  latter's  at^ 
tomeys,  the  fees  of  expert  witnesses  empli^- 
ed  by  tbe  defendant  etc. 

Article  897  of  the  CItII  Code  provides  that 
tbe  oosts  of  an  Interaijetlon  snlt  shall  |»s 
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bome  by  the  Interdict  If  the  defendant  be  In- 
terdicted, and  b7  the  petitioner  if  the  inter- 
diction prayed  for  be  not  pr<monnced. 

The  executor  of  the  estate  of  the  deceased 
defendant  in  this  case  demands  a  strict  con- 
struction and  application  of  that  article  of 
the  Code;  and  the  district  Judge  has  so  inter- 
preted and  applied  it 

Our  conclusion  Is  that  the  framers  of  the 
Code  Intended  that  a  petitioner  for  interdic- 
tion should  pay  the  costs  of  the  suit  if  a  final 
Judgment  should  be  rendered  refusing  to  pro- 
nounce the  interdiction,  but  that  they  did  not 
contemplate,  or  Intend  to  provide  for,  a  case 
where  ttie  interdiction  suit  would  abate  by 
the  death  of  the  defendant  whose  interdic- 
tion was  sought.  Hence  we  are  of  the  opin- 
ion that  the  disposition  of  the  costs  in  this 
case  must  be  governed  by  the  fact  that  the 
defendant  died  before  a  final  Judgment  was 
rendered  for  or  against  her,  rather  than  by 
the  fact  that  it  was  an  interdiction  suit.  Ar- 
ticle 551  of  the  Cod«  of  Practice  provides 
that  the  costs  of  any  lawsuit  are  due  to  the 
party  In  whose  favor  the  Judgment  has  been 
rendered,  whether  the  court  rradering  the 
judgment  has  or  has  not  decreed  that  the 
party  cast  should  pay  the  costs. 

When  an  action  that  is  purdy  personal  to 
one  of  the  parties  Is  abated  by  his  death,  no 
jndgmoit  can  be  rendered  fi>r  or  against  the 
snrvlTOT,  and  there  Is  no  decree  on  wbidi  to 
base  the  costs  of  the  salt  An  interdiction 
suit,  being  pur^  personal  as  to  the  defend- 
ant, la  abated  U  Uie  defendant  dies  befcnre  a 
final  Judgment  la  rendered,  and  the  paymut 
of  the  costs  ot  the  suit  Is  governed  by  tlie 
rules  pertaining  to  the  abatement  of  actions. 
THuLt  is  what  this  court  decided  In  Be  Jtmea, 
117  la.  100,  41  South.  481,  where  the  defend- 
ant against  whom  a  Judgment  of  interdiction 
was  pnmounced  died  pending  his  appeal  from 
the  Judgment  (tf  interdiction.  It  was  held 
that,  the  suit  having  abated  by  the  death  of 
the  appellant,  no  Judgment  conld  be  rendered 
except  to  dismiss  the  appeal,  and  that  each 
party  to  the  suit  should  pay  his  own  coats. 
The  same  rule,  regarding  the  payment  of 
costs,  was  applied  In  the  case  of  Doss  et  al. 
V.  Board  of  Commissioners,  117  La,  450,  41 
South.  720,  in  which  the  only  question  in- 
volved was  the  constltutlonaUtr  vel  non  of  a 
statute  of  this  state,  and  the  statute  In  ques- 
tion was  repealed  by  an  act  of  the  Legisla- 
ture pending  the  appeal  from  the  Judgment 
of  the  district  court.  It  was  held  that  the  ac- 
tion abated  by  the  repeal  of  the  statute  at- 
tacked, and  that  each  party  to  the  suit 
should  pay  his  own  costs.  In  fact,  the  rule 
that  each  party  to  a  suit  that  is  abated  by 
an  event  over  which  neither  party  had  con- 
trol must  pay  his  own  costs  appears  to  be 
universally  recognized.  See  list  of  decisions 
cited  In  11  Cyc.  69  and  70.  Our  conclusion 
Is  that  the  costs  Incurred  by  or  for  the  benefit 
of  the  defendant  in  the  interdiction  proceed- 
ings, such  aa  the  compensation  to  be  paid  the 


administrator  pro  tempore  and  the  hitter's 
attorneys  and  the  fees  of  expert  witnesses 
appointed  or  employed  or  for  the  def6nd< 
ant,  most  be  borne  by  tlie  estate  of  tile  de- 
fendant 

The  compensation  to  be  allowed  the  admin* 
Istrator  pro  tempore  and  the  letter's  attw- 
neys  is  not  fixed  by  statute,  but  must  be  de- 
termined by  the  court  from  the  various  ele- 
ments of  the  employment  such  as  the  respon- 
sibility Incurred  and  the  skill  and  volume  ot 
the  work  done.  The  services  rendered  in  this 
case  extended  over  a  period  of  two  years, 
nine  months,  and  seventeen  days.  That  is 
much  longer  than  the  law  contemplates  that 
an  administrator  pro  tempore  should  have  to 
serve.  The  Inventory  of  the  estate  of  the  de- 
fendant amounted  to  nearly  f350,000,  con- 
sisting principally  at  real  estate  that  was 
heavily  mortg^^,  and  <m  which  rents 
amounting  to  more  than  961,000  were  collect- 
ed and  disbursed  by  the  administrator  pro 
tempore  under  <H:ders  of  Hie  court  during  tbo 
administration.  The  administrator  pro  temr 
pore  succeeded  In  avcdiUng  a  foredosore  of  a 
mortgage  of  $8(^000  on  one  piece  of  property 
belonging  to  the  estate  during  the  adminl» 
tration,  and  thereto  rendered  a  raluable 
service.  Several  bankers  testified  that  the 
oompensation  demanded  by  the  administrator 
pro  tranpore  was  fair  and  reascmable,  and 
several  lawyers  tratlfied  that  tba  compensa- 
ticm  demanded  by  the  attorney  for  tlie  ad- 
ministrator pro  tempore  was  not  unreason- 
able. 

It  would  serre  no  usefnl  purpose  to  incum- 
ber the  report  of  this  oidnlim  with  a  review 
of  tlie  T<dumlnouB  mass  of  evldaioe  pertain- 
ing to  tlu  compensation  to  be  aUowed  the  ad- 
ministrator pro  tempore  and  to  the  tatter's 
attorneys.  Our  conclusion  is  that  the  com- 
pensattOD  aUowed  1^  the  district  Judge  Is  In- 
adequate, bnt  that  tbB  amount  demanded  la 
somewhat  esceadve.  We  hare  comduded 
from  all  of  the  evld^ce  In  Om  eaae  tliat  tiie 
administrator  pro  tempore  should  be  allowed 
$10,000,  and  that  the  attorn^  for  the  ad- 
ministrator pro  tempore  should  be  aUowed 
$6,000  as  compensation  for  the  services  ren- 
dered by  them,  respectively. 

For  the  reasons  assigned,  the  Judgment 
dlsmissii^  the  lnterdlctl<»i  suit  Is  annulled. 
The  Judgment  on  the  (^positions  to  the  final 
account  of  the  administrator  pro  tempore  is 
amended  by  increasing  the  com[>eusatton  al- 
lowed the  administrator  pro  tempore  from 
$4,000  to  $10,000,  and  by  Increasing  the  com- 
pensation allowed  the  attorneys  for  the  ad- 
ministrator pro  tempore  from  $2,000  to  $5,- 
000.  It  is  further  ordered,  adjudged,  and 
decreed  that  ns  the  InterdictlcHi  suit  abated 
at  the  death  of  the  defendant  each  party 
thereto  shall  bear  bis  or  her  own  cotcts,  and 
that  the  costs  Incurred  by  or  for  the  beueSt 
of  the  defendant  such  as  the  compensation 
allowed  the  administrator  pro  tempore  and 
the  latterV  attorneys,  the  f«es  of  expert  wtt- 
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oeases  appointed  or  employed  iEOr  or  by  the 
defendant,  be  bo  me  by  her  estate.  The  case 
Is  therefore  remanded  to  tb»  tMl  district 
court  to  be  proceeded  wlOi  and  dlasMsed  of 
accordingly. 


<i4i  iM.  an 

No.  21468. 

GRBEN  at  aL  T.  NEW  ORLEANS,  &  ft  G. 
LB.  CO. 

iSapreme  Court  of  LoolsiaiUL  March  12, 1817.) 
(Bvllahua  by  the  Qourt.) 

1.  Etidknck  «s>178(3)  —  Mabbiaos  «=3>46— 

CONTBACT  OF  MaBBIAOE-^PBOOF— BeOOBD. 
It  would  seem  to  be  an  elementar;  proposi- 
tion under  the  law  as  it  now  atands  (since  the 
amendmenL  in  1855,  of  Civ.  Code,  art  107  [now 
article  KSSl,  whereby  the  duplicate  act  of  mar- 
riage,  for  which  the  article  provides,  la  required 
to  be  returned,  with  the  duplicate  license,  to  the 
officer  issuing  the  license,  and  b;  him  recorded), 
that,  ^7  case  in  which  it  is  sought  to  prove 
a  contract  of  marriage,  the  proponent  should  be 
required  to  produce  a  certified  copy  of  the  pub- 
lic record,  which  the  law  declares  snail  be  made, 
of  the  contract,  and  that,  until  it  be  shown 
that  the  record  has  been  lost  or  destroyed,  no 
secondary,  or  inferior,  evidence  thereof,  tiered 
to  create  a  presumption  that  such  contract  had 
been  entered  into,  should  be  received. 

lEd.  Note.— For  other  cases,  see  Bvidencfc 
Cent.  Dig.  S  583;  Marriage,  Cftnt  Dig.  {  74.] 

2.  Mabbiage  ^=>50(S)— Pbesuuption — Paboi. 

EVIDENCB— SdPFICIKNOT. 

Parol  evidence,  when  admismble,  to  establish 
A  preemption  of  marriage,  ari^ng  from  the  fact 
that  the  persons  concerned  have  lived  together, 
held  themselves  oat,  and  been  received  aa  man 
and  wife,  should  be  strong  enough  to  carry  con- 
viction that  they  entered  into  that  relaticm  with 
the  bona  fide  intention  of  permanently  assuming 
the  obligations  and  reapon^bilities  «  marriage 
and  carried  that  Intentioa  into  effecL 

[Ed,  Note.-— For  other  cases,  sea  BCarriafe, 
Cent  Dig.  II  80.  87J 

Z.  Death  «=»31(5)  —  WBonorni,  Death  — 

Right  of  Action— Statuiv. 
Article  231S  of  the  Civil  Code  (as  amended) 
Applies  to  actual  and  legitimate  relatives,  ana 
Its  provisions  cannot  be  extended  to  reach  oth< 
persons  to  whom  they  do  not  expressly  ap- 
ply; hence  illegitimate  children  have  no  right 
«f  action  in  damages  for  injury  resulting  from 
the  alleged  wrongfol  killing  tA  a  brother  from 
the  same  bed,  - 

[Ed.  Note.— SVv  oUier  oasas,  aaa  Death,  Cent 

Appeal  from  Xwenty-Nlnth  Judicial  Dis- 
trict Court,  Parish  of  Plaquemlne ;  R.  Em- 
met Hln^e,  Jiulge. 

Action  by  Bacfaad  Oreeo.  wife  of  CieBar 
Frederitdt,  and  Mary  Qreen,  wife  of  James 
VoodfOTk,  against  tibe  New  Orleans,  South- 
ern 9t  Grand  Isle  Railroad  Company.  Judg- 
ment for  plaintiffs,  and  dtfendant  appeals. 
Berersed,  with  judgment  in  fbvor  of  de- 
fendant, rejecting  plaintiffs'  donand  and  dls- 
missiiig  the  suit 

E.  Howard  McCaleb,  of  New  Orleans,  for 
Appellant  Ediington  &  Edrlngton  (L.  Fred 
Andry,  of  New  Orleans,  of  counsel),  for  ap- 
pellees. 

Statement  of  the  Casa 
MONROE,  C.  J.   This  Is  an  appeal  by  de- 
fendant from  a  Judgment  awardliv  the  two 


plaintiffs  (Rachael  Green,  wife  of  Ctesar 
Fredericfc,  and  Blatr  Green,  wife  of  James 
Woodfarfc),  as  the  surrivlnx  sisters  of  B^ab 
Green,  deceased,  ¥2/)00  as  damages  all^^ 
to  bare  been  snstained  'by  tbem  in  conse- 
quence oS.  his  death,  said  to  have  been  caus- 
ed by  an  assault  made  upcm  him  by  the  con- 
ductor of  one  <tf  defendant's  trains,  iq>on 
whlcb  he  was  a  passenger. 

Defendant  denies,  among  other  t^inp^^  that 
decedent  was  the  Intimate  brother  of  plain- 
tiffs, and  we  shall  first  consider  that  ques- 
tion. 

It  Is  alleged  that  plaintiffs  and  the  de- 
cedent were  bom  of  a  marriage  between  Wil- 
liam Green  and  Bfertha  Tillman,  but  no  writ- 
ten or  oral  evidence  (sare  as  will  be  here 
mentioned)  has  been  offered  to  prove  that 
such  marriage  was  ever  actually  solemnized, 
and  drcnmstantial  evidence  alone  Is  relied 
on  fbr  its  establhdunent 

Mary  (GreeiO  Woodfork  testifies  that  her 
mother  died  In  1906,  at  the  age  of  42  years,  6 
months,  and  1  day ;  that  she  had  Uved  with 
her,  In  New  Orleans,  for  the  15  years  preced- 
ing ber  death,  during  which  period,  and  un- 
til his  death,  In  March,  1912,  ber  father  had 
lived  in  Gretna ;  and  that  4he  was  17  years 
old  when  her  mother  died.  She  admits  that 
she  has  no  recollectlMi  ot  what  occur.-ed 
when  she  was  2  years  old,  and  when,  accord- 
ing to  ber  theory,  her  mothw  separated  from 
her  father  and  came  to  New  Orleans,  tnmi 
which  It  ftdlows  that  her  parents  never  Uv- 
ed together  within  her  recollectloa,  and  that 
she  does  not  know  whether  they  had  ever 
done  so.  She  also  testifies  that  she  had  seen 
a  "license,"  in  her  mother's  posseaBiou,  but 
bad  been  unable  to  find  it  after  her  mother's 
death. 

Ed.  Coleman  testifies  that  he  is  a  minister 
fit  the  goq)el  (and  it  is  otherwise  shown 
that  he  succeeded  Charles  Matthews  In  the 
pastorate  of  a  n^cro  Baptist  church  in  Gret- 
na); that  he  iras  an  officer  of  the  church 
about  28  years  ago  (meaning  28  years  prior 
to  June,  ldl4,  or  say  In  1886),  and  was  pres- 
ent when  Wm.  Green  and  Martha  Tillman 
were  married  by  Matthews. 

On  his  cross-examination,  he  gives  Oie  fbl- 
lowli^  testimony: 

"Q.  Do  yoa  know  where  they  were  married, 
of  your  own  knowledge?  A.  No,  sir;  I  don't 
know  exactly ;  they  were  living  on  the  railroad 
with  their  mother.  •  •  •  Q.  You  weren't 
present  at  the  marriage,  and  don't  know  that 
th^  were  married,  except  from  what  you  were 
told?  A.  No,  sir.  Q.  According  to  the  rules 
of  your  church,  you  don't  permit  any  one  but 

Seople  who  are  married,  or  single,  to  be  mem- 
ers  of  your  church,  and  you  deduce  from  that 
fact  that  Martha  TiUman  and  William  Green 
were  man  and  wife?  A.  Yes,  dr." 

He  repeats,  on  re-examlnation,  that  they 
were  married  "about  28 — between  28  and 
27 — years  ago";  but  he  also  testlQes  that  a 
certain  race  trouble  occurred  In  1886,  or 
about  that  time,  and  that  they  separated. 
Martha  coming  to  New  Orleans,  and  leaving 


CaiPsr  otMr  cams  sm  mm*  topto  and  KBT-NDMBOB  In  all  Ker-NunlMrad  DlgMU  and  Indnis 

Digitized  by  Google 


718  BOtJTHBB] 

WflUam  In  Gretna,  and  that  he  never  taw 
her  afCerwarda.  Again,  he  testlfles  that 
they  lived  together,  as  man  and  wtfe.  In 
Gretna,  tot  11  years,  prior  to  1886,  and  that 
she,  during  that  period,  gave  birth  to  two 
chUdroi,  Racbael  and  Elijah  (otherwise  call- 
ed William  Green,  Jr.),  and  possibly  a  third 
child,  according  to  which  testimony  those 
children  must  bare  beoi  bam  before  the  mar- 
riage and  while  the  mother  was  between  3% 
and  14^  years  of  age,  and  the  plalntlfl  Mary 
must  have  been  bom  quite  a  number  of  years 
after  her  paroits  had  effected  a  separatlan, 
which  lasted  until  they  died. 

Viola  Johnson  knew  Martha  Tillman  in 
childhood,  and  William  Green  "a  considerable 
time."  They  were  married  "28  years  ago" 
by  Charley  Matthews,  lired  together  after 
the  marriage,  and  had  tbree  chlldroi  (to 
the  knowledge  of  the  witness),  Bachael, 
Elijah,  and  Mary.  They  separated  "a  good 
while**  ago:  does  not  remember  how  many 
years. 

"Q.  In  other  words,  they  had  four  diUdren, 
and  the  lost  child  had  died  when  they  separated? 
A.  Yes,  sir.  Q.  Where  did  she  Uve  after  they 
separated?  A,  BUht  on  the  Morgan  Railroad 
tin  Gretna].  Q.  Where  did  she  live  after  Qiat? 
A.  On  the  main  street  [also  in  Oretna].  •  •  • 
Q.  All  that  you  know  about  the  marriaee  is 
what  they  told  you?  A.  Yea,  air;  and  I  know 
that  she  was  recdved  into  tiie  church,  and  she 
had  to  be  married  to  join  the  chntch." 

Lottie  Cole  knew  Martha  Tillman  a  long 
time;  did  not  know  whether  ahe  was  mar< 
rled  to  William  Green,  but  she  was  baptized 
with  witness,  "and  she  had  to  get  married, 
because  they  won't  baptise  you  unless  yon 
are  married."  Witness  was  not  married 
when  she  was  baptized.  Martha  and  Wil- 
liam Green  lived  together  in  Gretna,  and 
she  was  considered  the  wife  of  Green;  does 
not  know  hew  long  they  so  lived,  nor  bow 
many  tihlldroi  Ui^  had;  thtaiks  she  was 
baptized  as  Mrs.  Green. 

"Q.  Yon  don't  know  anything  about  any  chil- 
dren that  were  bora?  A.  cio ;  I  don't  think  she 
had  any.  Q.  I  mean  when  she  joined  the 
ehurdi?  A.  I  can't  say,  positive.  •  •  •  Q. 
How  many  years  aeo  was  it  when  you  joined  the 
cfanreh?   A.  I  don't  know." 

John  Tillman  (brother  ct  Martha  TlUman) 
testlfles  that,  according  to  his  information, 
his  sister  and  William  Green  were  married 
"about  28  or  29  years  ago";  he  bdng  <m 
Red  river  at  that  time,  and  U  or  12  years 
of  age.  Being  asked  (the  leading  question) 
whether  he  had  ever  seen  a  certificate,  "giv- 
en by  the  preacher,"  of  the  marriage,  he  an- 
swered that  he  had,  but  he  supposes  that  it 
was  misplaced  when  his  mother  died.  There- 
after, on  croaa-examlnation,  he  was  aaksA  by 
whom  the  certificate  was  signed,  and  he  an- 
swered, "If  I  ain't  mistaken,  Judge  Gardere 
was  supposed  to  be  the  justice  the  peace 
and  running  that  court"  He  was  then  ask- 
ed, "Married  by  a  Judge?"  and  be  rolled. 
"Got  the  license  from  the  judge  and  married 
by  the  preacher."  He  testifies  that  he  re- 
cdved  a  letter  from  his  sister.  Just  before 
her  marriage,  as  follows: 


7  BSPORTBB  (lA. 

"Q.  Ton  read  tliat  letter?  A.  I  read  a  poi^  < 
tion  of  It ;  after  I  found  out  she  was  mamed, 

it  suited  me." 

He  bad  previously  given  the  f ollowti^  tea- 
tlmmiy: 

"Q.  After  they  were  married,  bow  soon  after 
that,  did  yon  come  bade  to  Gretna?  A.  I  came 
back  just  about  4  or  3  months  after.  •  *  * 
Q.  And  was  it  after  they  bad  these  diUdren? 
A.  She  had  one;  yes,  nr.  Q.  How  long  did 
they  live  together  as  man  and  wife?  A,  Oh,  I 
cotudo't  tell  how  l(Hig ;  quite  a  while.  Q.  Dur- 
ing that  time  they  had  these  three  children?  A. 
Yes,  sir.  Q.  They  were  always  conaidend  as 
man  and  wile  by  the  pei^  oC  the  community? 
A.  Yes,  sir."  *^ 

Opinion. 

[1]  The  law  declares  that  marriage  is  con- 
sidered in  no  other  view  than  as  a  civil 
contract,  and  that  such  marriages  only  are 
recognized  by  law  as  are  contracted  and  sol- 
emnized according  to  the  rules  which  It  pre- 
scribes. C.  C.  arts.  86,  88.  It  further  de- 
clares (Act  25  of  18S2,  amending  and  re- 
enacting  C.  O.  art  09)  that  licenses  to 
celebrate  marriages,  in  the  other  parishes  of 
the  state  (than  the  perish  of  Orleans),  shall 
be  granted  by  the  clerks  of  the  courts,  unless 
the  clerk  himself  should  be  a  party  to  the 
marriage,  when  the  license  shall  be  granted 
by  the  district  judge;  that,  before  granting 
the  license,  the  person  authorized  to  issue 
the  same  shall  require  a  bond  of  the  intend- 
ed husband  (O.  O.  art  101);  that  any  minis- 
ter of  the  gospel,  or  priest,  of  any  religious 
sect,  may  celebrate  marriages,  upon  comply- 
ing with  the  relations  of  the  law  (O.  C. 
art  102);  that  no  minister  shall  celebrate 
a  marriage  without  having  obtained  a  license 
(O.  G.  art  101) ;  that  the  marrhtge  must  be 
celebrated  In  the  pres^Qce  of  witnesses  and 
evidenced  by  an  act  signed  by  the  parties  and 
witnesses,  a  duplicate  of  whldi,  appended  to 
the  license,  Issued  In  duplicate  must  be  re- 
turned, within  30  days,  to  the  person  who 
granted  the  license,  who  shall  file  and  record 
the  same  In  his  office  (C.  0.  art  105). 

The  provision  of  article  105  (formerly  ar- 
ticle 107)  requiring  the  retmn  and  registry 
of  the  act  was  added,  by  amendment  In  185B 
(R.  a.  2205).  Prior  to  that  time,  In  Holmes 
V.  Holmes,  e  La.  467,  26  Am.  Dec.  482  (de- 
cided In  1834),  the  following  contention  had 
been  urged  In  this  court,  to  wit: 

"The  fact  of  marriage  should  be  proved  by 
the  act  or  certificate  contemplated  In  article 
;  107  of  the  Civil  Codfl.  nor  should  inferior  evi- 
dence be  allowed,  unless  It  were  proved  that 
this  net  had  been  lost  or  destroyed.  The  mar- 
riaee  license  should  also  be  produced,  since  with- 
out it  the  person  celebmting  the  marriage  was 
not  authorized  to  do  so." 

In  passing  upon  that  cont^tlon,  and  decid- 
ing the  case,  the  court,  speaking  throngii 
Mr.  Justice  BuUard,  said: 

"Onr  Code  does  not  declare  null  a  marriage 
not  preceded  by  a.  license,  and  not  evidenced 
by  an  act  rigned  by  a  certain  number  of  witness- 
es and  the  parties;  nor  does  it  make  such  an  act 
exclusive  evidence  of  a  marrli^e.  These  laws 
rdating  to  forms  and  ceremonies,  here  r^rded 
as  dirMtnry  to  those  almie  who  are  autborisad 
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■to  celebrate  marriages,  are  intended  to  ^uard 
Against  hast7  and  inconsiderate  marriages  in  de- 
fiance of  parental  authority.  Like  all  other 
contracts,  it  may  be  proved  by  an^  speciea  of 
eridence,  not  prMiibitea  b^  lew,  which  does  not 
presuppose  a  nigher  speaes  of  evidence  within 
the  power  of  the  party;  and  cohabitation  as 
man  end  wife  famishes  presumptive  evidence  of 
a  precedine  marriage.  •  ♦  •  If  a  different 
rule  of  evidence  prevails  in  France,  It  is  because 
the  Code,  as  well  as  previous  ordinances,  provid- 
ed for  public  registries  of  marriages,  birtfis,  and 
'deaths,  under  the  care  of  spedal  officers,  called 
*<^iciers  de  I'^t  civil.'  Extracts  from  these 
roisters  are  declared  to  be  full  evidence  until 
proved  to  be  forged ;  and,  second,  any  evidence 
is  ioadmiflsible  without  first  proving  that  no 
vadi  register  was  kept,  or  that  it  has  been  lost 
or  destroyed.  Merlin's  Repertoire,  verbo  BStat 
CiviL  Our  law  has  not  enacted  such  a  regiBtry 
of  marriages.  We  think  the  court  erred  in  re- 
jecting the  evidenca  offered." 

Whatever  may  be  said  of  the  application  to 
A  ease  such  as  this  of  O.  C.  art.  88  (formerly 
G.  C.  art.  89),  it  would  appear,  since  the 
amendment  to  article  107  (now  article  105), 
requiring  the  return  and  registry  of  the  act 
•ot  marriage,  to  be  a  plain,  elementary  prop- 
ositioD  that,  in  ainy  case  In  which  it  Is  sought 
to  prove  a  oontract  of  marriage,  the  ivopon- 
ent  should  be  required  to  produce  a  certified 
-copy  of  tiie  public  record  whidi  the  law  de- 
dares  shall  be  made  ot  the  contract,  and 
tbat,  nntll  it  be  staown  that  sudi  record  has 
heen  lost  or  destroyed,  no  secondary  or 
Inferior  eridoice,  offered  to  create  a  pre- 
sumirtion  that  such  contract  had  beeii  enter- 
ed into,  should  be  received. 

If  that  be  not  true,  thai  there  can  be  no 
reason  why  ftny  contract,  whether  of  sale, 
mortgage,  or  otWwlse^  wtaidi  the  law  re- 
quires to  be  reduced  to  writing  and  recorded, 
or  any  instrument,  such  as  a  will,  required 
to  be  in  writing,  should  not  be  proved  by 
parol  evidence,  without  an  attempt  to  show 
either  Its  original  existence  or  its  loss  ot 
■destruction. 

TtiB  requirement  thus  stated  is  fnUy  rec- 
ognized in  the  matter  of  Powers  t.  Execu- 
tors of  C9iarbmnry,  85  La.  Ann. '632,  633,  In 
which  the  question  under  consideration  Is, 
perhaps,  more  thoroughly  considered  than 
elsewhere  In  our  Jurisprudence.  It  is  tliere 
«aid: 

"As  plaintiff  has  been  unable  to  prove  the  cele- 
bration of  the  marriage,  she  was  compelled  to 
have  recourse  to  evidence,  parol  and  documen- 
tary, for  the  piirpof«  of  showing  long  cohabita- 
tion as  man  and  wife,  the  birth  of  children  from 
their  onion,  and  general  reputation  of  marriage 
among  their  neighbors,  acquaintances,  and 
friends.  •  •  •  Although  our  jurisprudence 
fully  recognizes  the  doctrine  and  the  rule  that 
marriage  will  be  presumed  from  repntation  and 
long  cohabitation,  we  cannot  lose  sight  of  the 
fact  that,  under  our  law,  marriage  is  a  con- 
tract, and  that  the  best  proof  of  that  contract 
is  the  evidence  of  some  act,  as  prescribed  in  the 
■Civil  Code,  showing  at  least  the  crasent  or 
agreement  of  the  parties  to  enter  into  the  con- 
tract of  marriage.  *  •  *  Among  other  provi- 
-^onsj  we  find  the  solemn  dedaration  that  'sach 
marnageB  (mly  are  reccKnised  by  law  as  are 
•contracted  and  solemnizea  according  to  the  rules 
which  it  prescribes.*  C.  O.  art.  88.  In  the  in- 
terest <tfpers(ms  who  ware  tiie  issue  of  marriages 


of  which  no  direct  proof  could  be  adduced,  and 
in  the  interest  of  legitimacy,  courts  have  some- 
what  relaxed  the  rigor  of  the  precept,  and  have 
sanctioned  the  rule  which  allows  the  proof  of 
marriage  by  repntation,  long  cohabitation,  and 
by  other  circumstantial  evidence.  But  such  evi- 
dence must  show  that  the  beginning  of  the  rela- 
tions between  the  parties  must  have  been  cher- 
acterized  by  the  free  consent  of  the  parties  to 
contract  the  obligatioDs  and  to  asaume  the 
responsibilities  of  marriage;  and  the  evidence 
must  exclude  the  idea  that  uie  union  began  and 
that  ^e  parties  were  drawn  together  merdy 
throuEEh  tne  promptings  of  sensuality.  Such 
conditions,  even  when  followed  by  long  cohabita- 
tion, although  openly  or  publicly  acknowledged, 
can  result  in  nothing  but  concubinage,  the  par- 
ent of  baatardy,  the  immoral  impediment  to  mar^ 
riage,  and  the  Cniitfol  source  oi  shame  and  dis- 
honor." 

In  UcOnmell,  Adm'r.,  et  aL.  t.  <^ty  of 
New  Orleans,  VS  La.  Ann.  410,  it  was  said  of 
the  idaintiffs,  who  were  seeking  to  establish 
a  marriage  In  order  to  recover  property; 

"They  allege  the  marrio.^e  to  have  taken  place 
in  this  city,  yet  they  produce  no  written  or  oral 
proof  that  such  marriage  was  actually  solemniz- 
ed. They  rely,  ezdurively,  npon  circumstantial 
evidence.  Tbe  weight  ot  this  circumstantial  evi- 
dence wiU  be  beat  considered  by  observing  what 
was  required  by  the  laws  in  force  St  the  sappos- 
ed  period  of  said  marriage." 

The  court  then  recapitulates  the  various 
provisions  of  the  law,  potlnent  to  the  ques- 
tion at  issue,  which  were  In  force  In  1832, 
when  the  marriage  under  consideration  was 
said  to  have  taken  place  (and  which  did  not 
Include  the  requirement  of  registry,  subse- 
quently enacted),  and  t3ie  opinion  proceeds: 

"Not  a  trace  of  any  of  these  formalities  has 
been  discovered,  neither  has  it  been  shown  that 
the  records  of  the  oarish  judge  have  either  been 
lost  or  destroyed.  The  plaintiffB  start  oat,  there- 
fore, with  the  presumption  against  them  which 
arises  from  artide  88,  O.  O.,  which  says  such 
marriages  only  are  recognized  by  law  as  are  con- 
tracted and  solemnized  according  to  the  rules 
it  prescribes.  They  propoee  to  overcome  this 
presumption  by  the  production  ot  five  witnesses, 
a  letter,  and  tbe  laacripticHi  on  the  tomb  of  the 
deceased." 

The  testimony  of  the  five  witnesses,  to  the 
effect  that  the  couple  whose  marriage  was  at 
issue  were  regarded  and  received  as  man 
and  wife,  with  other  testimony  to  tbe  con- 
trary effect,  was  then  considered,  and  it  was 
held  that  the  marriage  had  not  been  es- 
tablished. 

[2]  In  the  instant  case.  It  is  not  shown 
{otherwise  than  by  the  somewhat  casual 
references  that  Mary  Green  and  John  Till- 
man made  to  the  "license,"  said  to  have  been 
In  the  possession  of  Martha  TUIman)  that  tbe 
slightest  Qttort  was  made  to  find  any  written 
trace  or  record  of  Martha  Tillman's  alleged 
marriage  to  William  Green.  It  may  be  said 
that,  by  not  objecting,  upon  the  trial,  to  the 
introduction  of  parol  evidence,  defendant 
waived  Its  right  to  object  in  this  court,  and 
that  may  be  true ;  but  that  does  not  relieve 
the  plaintiffs  of  the  obligation  to  prove  that 
thtir  parents  were  totally  married,  and,  as 
the  best  evidence  on  that  subject  would  have 
he&a  a  ct^y  of  tiie  recorded  act,  oertifled  by 
the  cierk  of  the  court,  It  Is  to  be  presumed 
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that  they  would  feave  produced  sncb  a  copy, 
If  the  original  had  been  recorded,  as  it  Is  also 
to  be  presumed  that  an  original  act  would 
bave  been  executed  and  recorded,  it  the 
marriage  had  taken  place,  since  the  law  so 
reqtdred,  and  it  la  always  presumed,  until 
tSie  contrary  be  shown,  that  a  public  official 
has  discharged  the  duly  imposed  upon  bi^. 
If,  however,  it  be  omceded  that  such  a  pre- 
mimptiMi  can  be  destroyed,  and  a  presnmp- 
tion  of  marriage  created  by  parol  evidence, 
of  a  convincing  character,  to  the  effect  that 
the  two  persons  concerned  entered  Into  their 
rations  wiOi  the  bona  fide  Intoition  ot 
permanently  aasnmlnff  the  obligations  and 
responsibUltles  of  marriage,  and  that  they 
carried  that  Intention  into  effect,  we  are 
constrained  to  say  that  the  evidence  offered 
in  this  case  falls  considerably  short  ot  pro- 
dndnff  that  amvlction.  We  are  nnable  to 
determine  when  the  two  parties,  here  said  to 
have  beoi  married  began  to  live  together, 
or  when  they  separated,  whether  they  en- 
tered the  <diurdi  before  marriage,  or  after, 
nor  are  we  Informed  of  the  steps  that  vieve 
taken  by  the  church  to  ascertain  whether 
applicants  for  admission  were  married,  or 
Jingle;  that  la  to  say,  whether  the  mere  as- 
surances of  the  applicants  were  accepted,  or 
It  was  reQulred  that  the  formalities  pre- 
scribed by  law  should  have  been  observed. 
One  of  the  plaintiffs  testified  that  she  had 
been  married  shortly  after  the  death  of  her 
mother,  but  had  separated  from  her  husband 
at  the  end  of  a  month,  and  we  Bbould  hardly 
feel  authorized  to  hold  that  an  experiment 
of  that  duration  would  be  sufficient,  of  Itself, 
though  the  couple  mi^t  have  been  recognized 
and  received  aa  married,  to  establish  the 
marriage.  There  are  some  ];>ersons  who 
change  their  mates  with  great  faclUty,  and 
find  a  new  wife  or  husband  on  every  planta- 
tion upon  which  they  are  employed. 

In  Gaslmlr  v.  Blanc,  Executor,  10  Rob. 
448,  the  fact  that  the  parties,  whose  mar- 
riage was  sought  to  be  established,  did  not 
remain  tog^her,  bnt  B^arated  and  entered 


Into  other  relatlims,  was  r^rded  as  a  strong 
circumstance  to  defeat  the  presumption  of 
marriage  arising  from  Uieir  havli^  tor  a 
time,  lived  together  as  man  and  wife  and 
having  a  son,  to  whom  the  father  had  given 
a  copy  of  a  cerUficate  oi  baptism  omttaln- 
ing  the  recital  that  he  was  legitimate  Oa 
the  other  hand,  in  Blasini  t.  Sncceaslui  of 
Blasinl,  80  la..  Ann.  1390,  the  fact  that  the 
parties,  from  the  time  of  their  first  appear' 
ing  id  the  commnnity  in  which  they  made 
tbMr  permanent  domidOe,  lived  together  as 
man  and  wifle,  "without  s^ratifm  or  inter- 
nipH(m  until  death  intervaiedt"  was  raid- 
ed as  a  strong  drcomstiuice  in  the  eatabliah- 
ment  of  the  presumption  of  marriage  arising 
from  their  so  living. 

[8]  It  has  been  settled  by  several  dedalons 
of  this  court  that  article  2815  (as  amended 
and  re-enacted  by  Act  Tl  of  1884  and  Act  120 
of  1908),  under  which  this  suit  is  bnm^ 
applies  to  actual  and  legitimate  relations, 
and  that  its  provisions  cannot  be  extended  to 
reach  other  perscms  to  whom  they  do  not  ez> 
pressly  apply ;  hence,  as  plaintiffs  have  not 
established  for  themselves  the  required 
status,  of  legitimate  sisters  of  the  decedent, 
by  reason  of  whose  death  they  allege  that 
they  have  sustained  Injury,  they  are  not  en- 
titled to  recover.  Lynch  v.  Eno<v,  118  La. 
611,  43  South.  252,  8  L.  B.  A.  (N.  S.)  480,  118 
Am.  St  Hep.  391,  10  Ann.  Gas.  807 ;  Vaughan 
V.  Dalton-Lard  Lumber  Co.,  119  La.  61.  43 
South.  926;  Landry  v.  American  Creosote 
Works.  119  La.  231.  43  South.  1016,  11  L.  R.  ' 
A,  (N.  SO  387;  Mount  v.  Tremont  Lumber 
Co..  121  La.  64,  46  South.  103,  16  L.  R.  A 
(N.  S.)  190, 126  Am.  St  Rep.  312,  15  Ann.  Cas. 
148;  Flash  v.  Louisiana  Western  R.  Co.. 
137  La.  352,  68  SouUi.  636,  I*  R.  A.  1916E, 
112.  It  is  therefore  ordered  and  decreed  that 
the  Judgment  appealed  from  be  reversed,  and 
that  there  be  judgment  in  favor  of  def^dant, 
rejecting  plaintiffs*  duuand  and  dlamlsslog 
this  suit  at  th^  cost. 

SOMMEBTILLEi,  J.,  ooncunk 
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BRITTON  T.  STATE.   {L  Viv.  217.) 

(Coort  of  Appeals  of  Alabama.   Matdi  28, 

1.  Cbhonai.  Law  «=>10e6,  lOSea*)  —  Ap- 

PBAL  —  PbISBNTATION  FOB  BKTIBW  —  NEW 
TUAL. 

Undn-  the  ezpresB  proTisktn*  <A  Code  1907. 
I  2846,  as  amended  by  the  act  approved  April  6. 
1911  (Acts  1911,  p.  198),  and  again  amended  by 
tlie  act  api;«x>Ted  September  22, 1916  (Acts  191S, 
p.  722),  it  is  essential  to  the  ri^t  to  review  the 
raling  on  a  motion  for  new  tnal  in  a  criminal 
case  that  an  excepti<Hi  be  reserved,  and  that 
sudi  exception  with  the  evidence  and  ruling 
on  the  motitKi  be  incorporated  in  the  bill  ot 
exc»)tiona:  the  act  approved  September  18, 
1915  (Acte  1916,  p.  608),  whicb  dispenses  with 
the  reservins  of  aceptums  to  rallngs  on  cer> 
tain  motionSi  not  applying  to  motiooa  for  new 
trial. 

CEd.  Nottr-For  other  easea,  aea  Gklmlnal 
lAWt  Cent  Dig.  |  2888.J 

2.  GftmniAi.  Law  «3>752— Motiob  to  Ex- 
clude BVIDKNOX  —  FAILUBE  TO  PBOTX 
Venub. 

A  motion  made  by  accused  after  the  prose- 
cation  had  offered  the  evidence  in  chief  and 
rested  to  exclude  the  evidence  on  the  ground  that 
the  venue  had  not  been  proven  was  appropn- 
ate  and  timely. 

[Ed.  Note—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1726,  1726.] 

3.  IRDIOTMENT  AITD  InFOSHATIOir  4b»166  — 

Pboof  of  VErrm— Necessitt, 
Under  Code  190T,  i  7140,  providing  that 
the  offense  must  be  proved  to  have  been  commit- 
ted within  the  jurisdiction  of  the  court  in  whidi 
the  indictment  is  proved,  proof  of  venue  is  ju- 
risdictional, and  without  same  a  cimviction  can- 
not be  sustained. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  CentDig.  S§  527-530,  532, 633.] 

4.  CaiMinAZ.  Law  «s»737(2)— Tehue— Qttxs- 
Tion  fob  Jubt. 

Venue  may  be  shown  by  circumstantial  evi- 
dence, and  where  the  states  evidence  tends  to 
show  commission  of  the  crime  within  the  court's 
jarisdiction,  veoue  beccnnes  a  question  for  the 
jary. 

[Ed.  Note— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  S  1706.] 

6.  Cbiuinal  Law  «=»1168C4)~Cure  of  Bb- 
bob  —  Motion  to  EIxclude  Bvidencb  — 

PSOOr  OF  VENnE. 

Error,  if  any,  in  refusing  a  motion  what 
the  State  had  rested,  to  exclude  the  evidence  on 
the  ground  that  the  venae  had  not  been  proven 
hy  the  prosecution,  wu  rmdered  hannleas 
anbseqnmt  evidence  establishing  venae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law,  Cent  Dig.  {  8144.] 

5.  CBiinNAL  I^w  «=s>7S7(2>— Yehus— QxjSB* 
HON  fob  Jubt. 

Under  Code  1907,  }  7229,  providing  that 
where  an  offense  is  committed  within  a  quarter 
of  a  mile  of  the  county  line,  the  jurisdiction  is 
in  either  county,  the  question  whether  the  ani- 
mal in  Question  was  stolen  within  the  juris- 
diction or  the  county  of  the  court  was  for  the 
jary,  where  the  arldenoe  was  oonfllctiiv  as  to 
the  identity  of  die  animal  taicen  in  charge  at  a 
certain  place  with  the  animal  stolen,  and  the 
undisputed  evidence  showed  that  such  place 
was  within  a  quarter  of  a  mile  of  the  county 
line. 

[Eld.  Note. — Fot  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1706.] 
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7.  Cbiuinal  Law  ^9737^9  —  Pboof  of 

VEnuB>— Atfibhativb  Chaboe. 
Where  in  a  prosecution  for  larceny  of  a 
steer  the  evidence  was  conflicting  as  to  the 
identity  of  the  steer  "roped"  at  defendant's 
house,  a  place  within  a  quarter  of  a  mile  from 
the  conn^  line,  the  ooort  properly  r^sed  the 
affirmative  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1706.] 

a  Cbiunal  Law  «=»S&1(8),  617(2)  —  Evi- 
dence—Convebsation  WITH  Accoupucb. 
Where  in  a  prosecuticm  for  larceny  of  a 
steer  there  was  evidence  tending  to  shQW  that 
one  jointi^  indicted  with  aeCendant  was 
an  accomplice,  evidence  was  properly  admitted 
to  show  repeated  eCCorts  by  defendant  to  see 
the  prisoner  and  the  conversations  between 
them;  such  cooversaticHis  being  in  the  nature  of 
a  confession  tending  to  inculpate  defendant  and 
being  prima  fade  voluntary,  and  also  in  the 
nature  of  an  effort  of  accused  to  manufacture 
exculpatory  evidence  and  suppress  the  truth. 

[Ed.  Note.— For  other  cases,  see  Okimlnal 
Law.  Cent  Dig.  1  782.] 

9.  Cbiunal  Law  «=9ll72(6)— iRsrvnoixoNB 

—Abound  fob  Revebbal. 
The  mere  atatement  of  an  abstract  proposi- 
tion of  law  to  the  jury  In  a  larcoiy  case  is  not 
gnmnd  for  reversal. 

[EA.  Note.— For  other  cases,  see  Orlmtnal 
lAw,  Cent  Dig.  {  3159.] 

Appeal  from  Clrctilt  Court,  Washington 
County ;  Ben  D.  Turner,  Judge. 

Daniel  F.  Brltton  was  convicted  of  the  lar- 
ceny of  a  steer,  and  he  appeala  Affirmed. 

After  convictioD  and  Judgment,  defendant 
moved  the  court  to  set  aside  the  verdict  and 
grant  defendant  a  new  trial  on  the  usual 
ground,  and  on  the  ground  that  defendant 
was  entitled  to  the  affirmative  charge,  and 
there  was  no  proof  of  venue  sufficient  to  car- 
ry the  case  to  the  jury  and  on  the  further 
ground  that  both  defendant  and  Arthur 
Wright  were  jointly  indicted  of  this  offense, 
but  were  granted  a  severance,  and  were  tried 
separate,  and  that  the  jury  whldi  tiled 
Arthur  Wright  made  up  most.  If  not  all,  the 
panel  to  wlil<Ai  def^dan^a  case  was  snbinit- 
ted,  and  that  tbey  were  not  In  position  to  try 
the  case  impartially  and  fairly,  as  they  were 
and  wotild  be  naturally  pr^udlced  and  In- 
fluenced by  tbe  testimony  they  had  brard  In 
the  ottier  case,  etc.  The  motion  waa  ototuI- 
ed  by  tbe  court,  and  no  exceptions  seem  to 
bave  been  then  and  there  tafcoi  to  the  action 
of  the  courtt  nor  does  It  appear  in  the  record 
that  any  OTtdenoe  was  offered  In  sni^rt  of 
the  motion.  Tbe  excerpt  from  tbe  oral 
diarge  excepted  to  is  u  follows: 

Then  there  is  testimony  as  to  a  oonversatitHi 
had  with  Arthur  Wright  I  charge  you  that 
if  yon  believe  that  Arthor  Wright  was  one  of 
the  interested  parties  in  tiiis  case,  and  if  you 
believe  from  the  evtdmce  that  ArQiur  Wright 
had  been  called  before  the  prand  jury  to  give 
evidence  in  this  case,  and  ifyou  bdieve  this  de- 
fendant knew  that  Arthur  Wright  could  do  him 
detriment  in  his  testimony,  and  if  you  believe 
that  bis  talk  with  Arthur  Wright  was  to  con- 
ceal tbe  truth,  then  tbat  is  a  circumstance  that 
you  may  consider  against  him.  But  I  charge 
you  that,  unless  you  find  tbat  his  desire  or  ac- 
tion was  to  conceal  the  truth,  a  mere  conver- 
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Ration  with  the  witness  who  had  been  before 
the  ^nd  jary  wonld  not  bear  on  the  gidlt  or 

innocence  in  this  case. 

Armbrecht,  McMillan  A  Caffey,  of  Mobile, 
for  appellant.  W.  L.  Martin,  AOy.  Gen.,  and 
P.  W.  Turner,  Aast  Atty.  Gen.»  for  the  St&te. 

BROWN.  P.  X  Section  2646  of  the  Codo 
of  1907,  aa  amended  by  the  act  approved 
April  5,  1911  (Acts  1911.  p.  198),  was  again 
amended  by  an  act  approved  September  22. 
1915,  and  as  thus  amended  reads: 

"Wbenerer  a  motion  for  a  new  trial  sliall  be 
granted  or  refused  by  tlie  circuit  or  dty  court 
or  county  court  of  law  and  equity,  or  probate 
court,  in  any  civil  or  criminal  case  at  law,  ei- 
ther party  in  a  dvil  case  oi  the  defendant  in  a 
criminal  case  may  except  to  the  decision  of  the 
court  and  shall  reduce  to  writinft  the  substance 
of  the  evidence  in  the  case,  and  also  the  deci- 
sion of  the  court  on  the  motion  and  the  evi- 
dence taken  in  support  of  the  motion  and  the 
decision  of  the  court  shall  be  induded  in  the 
bill  of  exceptions  which  shall  be  a  part  of  tiie 
record  in  the  cause,  and  the  s^-^MIant  mav  as- 
sign for  error  that  the  court  below  improperly 
sranted  or  refused  to  frr&nt  a  new  trial,  and 
the  appellate  court  shall  have  power  to  grant 
new  trials,  or  to  correct  an  error  of  the  drcuit 
court,"  etc.   Acts  1915.  p.  722. 

[1]  It  Is  manifest  from  the  provisions  of 
this  statute  that  It  is  essential  to  the  right  to 
review  the  ruling  of  the  trial  court  on  a  mo- 
tion for  new  trial  that  an  exception  should 
be  reserved,  and  that  this,  with  the  evldoice 
and  the  mltng  of  the  trial  court  on  the  mo- 
tion, should  be  Incorporated  In  the  bill  of  ex- 
ceptions, and  that  the  act  approved  Septem- 
ber IS,  1915  (Acts  1916,  p.  698),  does  not  ap> 
ply  to  motions  for  new  trial.  Mlt<Aell  v. 
state,  72  South.  507. 

The  act  amendatory  of  this  section  of  the 
Code  was  passed  subsequent  to  the  act  of 
g^ember  16th,  and  to  give  the  act  amend- 
ing the  Code  any  other  construction  would  be 
contrary  to  the  legislative  will  as  expressed 
tn  this  statute.  It  Aoes  not  appear  from  the 
record  in  this  case  that  an  exception  was 
/eserved  to  the  ruling  of  the  trial  court  on 
the  motion  for  new  trial,  nor  Is  the  motion 
or  declslrai  of  the  court  shown  by  the  bill  of 
oxceptions,  and  hence  cannot  be  reviewed. 

[2]  After  the  prosecution  had  offered  the 
evidence  in  chief  and  rested,  the  defendant 
made  a  motion  to  exclude  the  evidence  on 
the  ground,  among  others,  that  the  vaicie 
had  not  been  proven.  This  motion  was  ap- 
propriate and  timely  and  prraents  the  ques- 
tion sought  to  be  raised.  Taylor  v.  State,  72 
South.  557 :  Randolph  v.  State,  100  Ala.  139, 
14  South.  792. 

[S,  4]  Proof  of  venue  Is  Jurisdictional  and 
without  such  proof  a  conviction  cannot  be 
sustained.  Code  1907,  |  7140;  Randolph  t. 
State,  supra.  While  proof  of  venue  is  es- 
sential to  a  conviction.  It,  like  any  other  fact 
in  the  case,  may  be  established  by  circum- 
stantial evidence;  and  when  the  state  offers 
evidence  tending  to  show  that  the  crime  was 
committed  within  the  Jurisdiction  of  the 
court,  the  question  becomes  one  for  the  jury. 


Pounds  T.  State,  TS  SooHl  127;  Powell  v. 
States  6  Ala.  Atp.  76..  09  SoutlL  SSOi 

[S]  And,  though  It  be  conceded  tiiat  no 
such  evidence  was  offered  by  the  ptoeecutioD 
in  chief,  and  that  the  motion  was  erroneously 
oTermled,  Injury  resulting  Chwefrom  was 
averted  the  evidence  aubsequently  offered. 
The  state's  witness  W.  X  Brlttoa  testified 
that: 

"Witness  lived  about  a  quarter  of  a  mile 
from  Dan  Britton.  Mr.  McRae's  home  and  wit* 
Qess'  home  is  in  Washington  coon^  and  Dan 
Brittcm's  home  is  in  Ohootaw  county,  just 
actoM  tiie  line.  TiM  steer  ranged  In  Cboetxw 
and  WashlngtMi  oonBties." 

ra  The  defendants  witness  Walter  Brit- 
ton testifled  that  the  defendant  and  Wright 
"rdiKd  the  steers"  at  defendant's  house  on 
the  morning  they  were  carried  to  Walnsboro, 
and.  while  this  witness  testifled  that  the 
Christopher  steer  was  not  one  of  the  three 
carried  to  Wainsboro,  the  witness  Ben  Stone 
testified  that  one  of  the  steers  being  driven 
by  defendant  and  Wrif^t  on  the  road  to 
Walnsboro  was  the  "Mary  steer"  bdonglng 
to  Clements  and  Christopher;  so  It  was  for 
the  Jury  to  say  whether  one  of  the  steers 
"roped"  at  defendant's  house  was  the  steer 
in  question,  and  the  evUepce  shows  without 
dispute  that  defendant's  house  was  within 
one-quarter  of  a  mile  of  the  Washington  and 
Choctaw  county  line,  and  hence  within  the 
jurisdiction  of  the  court  Code  1907,  {  7229; 
Cranberry  v.  State,  184  Ala.  6,  63  South.  975; 
Taylor  v.  State,  ISl  Ala.  36,  81  South.  871. 

[7]  This  evidence  also  justified  the  reflual 
of  the  affirmative  charge. 

[I]  There  vras  evidence  tending  to  show 
that  Arthur  Wright  was  an  accomplice  of  the 
defendant  In  the  crime  for  which  the  defend* 
ant  was  on  trial.  In  connection  with  this 
evidence  it  was  permlsslhle  for'  the  state  to 
show  that  defendant  had  made  repeated  ef- 
forts to  see  Wright  while  he  was  confined  in 
Jail,  and  the  conversation  between  them 
when  defendant  was  allowed  to  see  him  and 
talk  to  him.  This  conversation  was  In  the 
nature  of  a  confession,  and  tends  to  Incul- 
pate the  defendant,  and  was  prima  facte  vol- 
untary. Cauley  v.  State,  72  South.  271 ;  Pat- 
ton  T.  State,  72  South.  401.  It  also  has 
some  tfflidoicy  toward  an  cfTort  on  the  part 
of  the  accused  to  manufacture  exculpatory 
evidence  and  to  suppress  the  truth.  Sndtii 
V.  State,  183  Ala.  10,  62  South.  804;  Piano  v. 
State,  161  Ala.  88,  49  South.  803. 

[S]  The  excerpt  from  the  oral  charge  was 
not  entirely  abstract  As  we  have  said,  the 
evidence  tended  to  show  timt  Wright  was 
defendant's  accomplice,  and  the  conversation 
between  them  was  with  reference  to 
Wright's  testimony  before  the  grand  jury 
and  defendant's  Indictment  Moreor^,  the 
statement  of  an  abstract  propoalthm  of  law 
to  the  jury  would  not  constitute  rever^le 
error. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  Is  afflimed. 
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1.  Abson  ®=>12~Ceiuinai.  Responsibiutt— 
Public  Buildings  —  "Buildino  Ebected 
Tost  PuBuc  Use"— "Ejusueu  Genesis." 

Under  a  statute  proTiding  that  any  perscHi 
who  willfully  sets  fire  to  or  burns  any  dburdti, 
meeting  house,  courthouse,  towohouse,  collese, 
academy,  jail  or  other  building  erected  for  pub- 
lic UBe,  shall  be  guilty  of  &Tsoa  in  the  second 
d^rree,  a  dwelling  bouse  occnpted  as  a  school 
building  is  not,  under  the  rule  of  "ejusdem 
generis, '  a  buiMing  erected  for  public  use.  (Cit- 
ing Words  and  Phrases,  njiisdem  Generis). 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent. 
Dig.  »  26,  27.] 

2.  Absoit  «=»12— CBHanAx.  Responsibiuit— 
Statutes. 

^  A  statute,  providing  that  any  p^son  who 
willfully  sets  fire  to  or  bums  any  uninhabited 
dwelling  boose  shall  be  guilty  of  arson  in  the 
second  degree,  manifests  a  IcgidatiTe  intent  to 
protect  the  property  rather  than  the  habitation 
or  person. 

[Ed.  Note.— Fbr  other  cuea,  aee  Anon,  Oent 
Dit  II  26.  27.1 

3.  Abson  Cbhohal  Rbsponbibzxjtt 
—Statutes. 

A  dwelling  hoose^  temporarily  used  for 
school  i>urpoees,  held  an  nninhabited  dwelling 
house  within  a  statute  providing  that  the  burn- 
ing ot  an  uninhabited  dwelling  honav  shall  be 
arson  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Arwm,  Cent 
Dig.  »  28.  27.] 

4.  Abson  ^2:^~€bihinai,  Rkspoitsibxlitt— 
Ownebship. 

In  a  prosecution  for  burning  an  unoccupied 
dwelling  bouse  used  as  a  Bchool  building,  an 
indictment,  laying  the  ownership  of  the  prop- 
erty in  the  owner  of  the  fee  ^la  sufficient 

\Vld.  Note. — For  other  cases,  see  Arson,  Cent 
Dig.  S|  45-40;  Indictment  and  Information, 
Cent  Dig.  i  282.] 

5.  Abson  ^»25— CanaMAL  Rbspoksibizjtt— 
InDICTUBM^— Vabiakck. 

In  a  proeecntioD  for  burning  an  uninhabited 
dwelling  house  used  as  a  school  building,  an 
indictment,  alleging  the  ownnvhip  thereof  in  a 
certain  peiBon,  was  not  at  variance  with  proof 
that  Sttoi  perscHi  and  his  wm  were  interested 
in  the  {ooperty  and  had  joint  owtrol  thereof. 

[EM.  Note.— For  other  cases,  see  Arson,  Oent 
I>ti.  II  K-64.] 

Appeal  from  Oircnlt  Court,  De  Kalb  Coun* 
tf;  W.  W.  HaralBon,  Jadge. 

WllUam  S.  Onbreath  was  cooTlcted  of  ar- 
SDO,  and  he  appeals.  Reversed  and  re- 
manded. 

Xabell  &  Soott  and  Hunt  A  WoUes,  all  of 
Ft  Payne,  for  appellant  W.  L.  Martin, 
Atty.  Qen.,  and  Harwell  O.  Davla.  Asst  Atty. 
Gen.,  for  the  Stat& 

BROWN,  P.  J.  The  Indictment  charges  In 
three  counts  that  the  defendant:  (1)  WUl- 
full;  set  fire  to  or  burned  an  uninhabited 
dwelling  house  of  George  Reece  in  which 
tbere  was  at  the  time  no  human  being ;  (2) 
that  be  "willfully  set  Are  to  or  burned  an 
acadCTiy";  and  (3)  that  he  "willfully  set 
flr«  to  or  bnmed  a  adtoolbonse,  a  tmlldlng 


erected  for  public  use."  The  court  Instruct- 
ed the  Jury  that  the  deffflidant  could  not  be 
convicted  under  the  second  count  and  sub* 
mltted  the  case  to  the  Jury  on  tbe  first  and 
third  counts  of  the  Indictment 

[1]  The  building  in  question,  aa  the  undis- 
puted evidoice  showed,  was  constructed  for 
habitation,  and  had  been  recently  used  as  a 
dwelling  by  a  son  of  the  allied  owner,  but 
had  t>een  left  vacant  for  a  short  time,  and 
up  to  the  time  it  was  burned  it  was  being 
used  by  consent  of  the  person  who  bad  last 
>occnpled  It  as  a  dwelling  tar  a  schoolhoiiBe. 
The  language  ctf  the  statnte^  n>  fftr  as  partl- 
nent,  is: 

"Any  person  who  willfully  sets  fire  to,  or 
bums  any  church,  meeting  iKrase,  courthouM, 
townhouae.  college,  academy,  JaiL  or  other  build- 
ing erected  for  public  use  •  •  •  or  bums 
any  uninhabited  dwelling  house,"  etc 

— la  gouty  of  arson  in  the  second  degree. 
When  the  rule  of  ejusdem  genezis  is  allied, 
and  it  is  applicable,  we  hold  that  the  build- 
ing in  question  is  not  a  building  erected  for 
public  me.  S6  Oyc.  1X19;  8  Words  and 
Phrases,  2328,  2456 ;  McGrary  t.  People.  4S 
N.  T.  153.  ^^lere  is  no  evidence  ^showing 
that  the  building  was  permanently  ^dlcated 
to  the  public  Cor  use  as  a  sdioolhouse,  and 
whether  such  dedication  would  bring  the 
building  within  the  statute  is  not  presented. 

As  has  bem  often  announced: 

"At  common  law,  arson  was  the  malidoos  and 
voluntary,  or  willful  burning  ot  another's  house, 
or,  as  is  sMnetimes  stated,  the  willful  and  ma- 
lidouB  burning  of  the  dwelling  house  of  another. 
It  was  an  offense  against  the  security  ct  the 
habitation,  and  had  reference  to  the  poesesai<m, 
rather  than  the  property.  For  the  reason  that 
the  crime  related  to  the  habitation,  it  was  con- 
sidered an  aggravated  f^ny  and  ox  greater  evU 
than  any  other  unlawful  burning;  because  It 
manifested  In  the  perpetration  a  greatw  redi- 
leesness  and  contempt  of  human  fife  than  the 
burning  of  other  buudings  in  which  no  human 
being  was  presumed  to  be."  2  R.  O.  I*  496,  i  1. 

Hence  for  one  to  be  guilty  of  arson  at  com- 
mon law  It  was  necessary  that  the  building 
alleged  to  have  been  burned  was  an  Inhabit- 
ed dwelling  house;  and,  the  purpose  of  the 
law  being  to  protect  the  babltatifm  and  the 
lives  of  the  inhabitants,  it  was  necessary  to 
a  good  Indictment  that  the  ownership  of  the 
building  be  laid  in  the  actual  occupant  2 
R.  C.  L.  511,  S  16- 

[2]  The  statute  im)vides:  "Any  person 
•  •  •  who  willfully  sets  fire  to,  or  bums  any 
uninhabited  dwelling  house"  Is  guilty  of  arson 
in  the  seoond  degree.  (Code  1907,  |  6296.) 
The  word  "uninhabited"  employed  In  the  stat- 
ute excludes  the  Idea  that  the  sole  purpose  of 
the  statute  Is  to  protect  the  habitation  or 
person,  and  manifests  a  legislative  Intent  to 
protect  the  property  of  the  owner  In  the 
"uninhabited  dwelling  house."  The  same  leg- 
islative Intent  Is  manifest  in  the  provisions 
of  section  6301,  Code  1907.  Williams  v. 
State.  4  Ala.  App.  92,  58  South.  925i;  Gar- 
rett T.  State,  109  Ind.  527,  10  N.  B.  670; 
State  V,  Sbaw,  79  Kan.  396,  100  Pac.  78,  21 
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U  R.  A.  CN.  S.)  27,  131  Am.  St  Eep.  298; 
2  R.  C.  I^.  496,  I  1. 

[3,  4]  The  house  In  quesUon,  under  the  evl- 
dence,  was  none  the  less  "an  uninhabited 
dwelling  house"  because  It  was  temporarily 
used  for  another  purpose.  Thomas  v.  State, 
lie  Ala.  461,  22  South.  666.  Undw  such  cir- 
cumstances It  would  seem  that  It  Is  suffl- 
clent  to  lay  the  ownership  of  the  property 
In  the  owner  of  the  fee.  All  that  Is  required 
Is  to  exclude  the  ownership  of  the  defendant. 
Bmmonds     State,  87  Ala.  12,  6  South.  64. 

[5]  The  evidence  tended  to  show  that  both 
George  Reece  and  his  son  Jim  WUey  were 
Interested  in  the  property  and  had  joint  con- 
trol of  It  Hence  the  objection  that  there 
was  a  variance  between  the  allegation  and 
proof  was  not  well  taKen.  Johnson  t.  State, 
1  Ala.  App.  148,  65  South.  268. 

Some  of  the  rulings  of  the  court  were  not 
In  accord  with  the  principles  above  stated, 
and  the  judgment  will  be  reversed  and  the 
cause  remanded  for  new  trial. 

Rerersed  and  remanded. 


(IB  Alft.  Aw.  EVl) 

DOBT  V.  STATEl    {6  DIt.  126.) 

(Ooart  of  Appeals  of  Alabama.    March  23, 
1917.) 

1.  Criminal  Law  «=>364(2)— EvmsNci}— Res 
Gkhtx. 

Where  the  prosecatlDg  witness  contended 
that  accused  and  another  negro  whom  be  allow- 
^  to  ride  in  his  wagon  robbed  him  at  the  point 
of  a  pistol,  testimony  as  to  the  request  by  the 
negroes  for  permisdon  to  ride  ia  admlaalble  as 
part  of  the  res  gestn. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  806^  813.] 

2.  Cbiminal  Law  «=9ll44(12>— Affbai/— Pbb- 

8UMPTI0NB. 

Where  the  record  did  not  affirmatlTely  show 
no  proper  predicate  few  the  admission  <tf  testi* 
mony  was  laid,  it  will  on  appeal  be  presumed 
that  the  predicate  was  sufiSclent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S8  2901,  8029.  8030.] 

3.  Ceiminal  Law  «=»407^— Bvidknob— Ad- 

HISaiBIUTT. 
Silence  in  the  face  of  accusation  of  crime 
partakes  of  the  natnre  of  confesdon,  and  Is  ad- 
missible as  a  circumstance  to  show  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  890.] 

4.  WTTnusKS  «=3267— BxAMnrATiow— Oboss- 

EXAHUfATION. 

Where  defendant  was  accorded  full  right  of 
cross-examination  as  to  a  certain  issue,  and  the 
court  correctly  stated  the  evidoice  of  the  wit- 
ness, tiie  refusal  of  further  cross-examination 
as  to  what  the  court  said  was  not  error;  it 
being  for  the  jury  to  determine  what  the  wibiess 
bad  stated. 

[Ed.  Note.— For  other  eases,  see  Witnesses 
Cent  Dig.  U  023-930.] 

5.  Chimin AL  Law  ♦=»1058—Appkai/— Excep- 
tion b. 

Where  no  exception  was  reserved,  the  action 
of  the  court  in  commanding  accused's  counsel  to 
resume  his  seat  cannot  be  reviewed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  81  2861.  2685.] 


&  CsnanAi,  Law  «=»1166%(13)  —  Appbai.  — 
Harmless  Ebbob. 
Where  the  record  did  not  show  that  accused 
was  deprived  of  any  ri^ts  when  hia  ooonsd 
was  conmianded  by  the  court  to  take  his  seat, 
but  on  the  contrary  disclosed  that  counsel  con- 
tinued to  insist  on  his  contention,  the  actimi  of 
the  court,  if  improi>er,  was  harmless. 

7.  Criminal  Law  «=>768,  764(1)— Triai^Im- 

stbuctionb. 
Charges  dearly  on  the  effect  of  the  evidence 
are  properly  refused,  being  ia  violation  of  Code 
1907,  I  63^. 

[Ed.  Note.— other  cases,  sea  Criminal 
Law,  Cent  Dig.  H  1781.1^.  1742,  1743^ 
1746.] 

&  OinanAi.  Law  «s:»778^Mntui^lH8TEO(y 

■noNS— AuBi. 
Where  defendant  rdied  cm  alibi,  a  diarte 
that  the  law  f)laced  on  him  the  bunien  of  rea- 
sonably establishing  the  defense,  and  of  so  ac- 
counting for  all  of  his  time  on  the  night  of  the 
offense  as  to  have  made  it  out  of  the  Question  for 
him  to  have  committed  it,  is  erroneous. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  1848.  1852,  1980,  1967.) 

0.  Cbuinal  Law  «=:»761(18)  —  Tbial  —  Iir- 

BTEUCTIONS. 
That  portion  of  the  diarge  which  assumed 
that  testimony  offered  by  accused  to  establish  bis 
defense  of  alibi  was  perjured  was  erroneous. 

[Ed.  Note.-~For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1731, 1784, 1853.] 

Appeal  from  Criminal  Court,  J^erson 
County:  A.  H.  AlstfNi,  Judge. 

Will  Dotqr  was  convicted  of  highway  nt^ 
bery,  and  he  appeals  Benrwaed  and  !» 
manded. 

The  fads  soffidentlr  appear.  The  follow^ 
Ing  portions  of  the  oral  charge  noted  in  the 
opinion  are  as  fMlowa: 

E.  Now,  gentlemen,  the  question  that  is  In 
this  case,  the  pivotal  point  in  It  I  might  say.  ii 
the  identl^  of  this  man  by  Mr.  Taylor,  as  be 
ing  one  of  the  two  who  robbed  him  npmi  fht 
night  ttiat  he  said  he  was  robbed. 

S.  Now,  did  he  have  time,  from  the  time  he 
left  the  barber  shop  to  the  time  he  was  seen 
around  the  barroom,  as  testified  to  by  some  ol 
thecK  witnesses,  to  hava  gime  to  the  place  and 
committed  the  robbery,  and  have  retomed,  I 
mean  committed  the  robbery  at  the  time  Mr. 
Taylor  testifies  it  was?  Well,  If  he  has  not  sat- 
isfied you  of  that  fact  or  if  he  has  not  accounted 
for  all  of  this  time,  then  I  charge  yon  he  hss 
failed  in  establishing  the  defense  that  he  seta 
up  here  when  he  says — or  starts  in  on  this  alifai 

v.  I  charge  you  that  there  la  no  testimony 
tfaat  has  been  offered  In  this  case  to  impeach  any 
one  of  these  witnesses. 

W.  Every  witness  for  the  state,  and  every  wit- 
ness  for  defendant  stands  before  yon  to-dsj 
without  any  impeadiing  testimony. 

X'.  There  have  been  some  contradictions  as  to 
the  details  of  statements  d  those  from  some 
of  the  others,  but  this  ia  not  Impeaehmeot 

T.  There  is  nothing  down  there  that  has  come 
to  show  that  either  witness  for  the  state  or  wit- 
ness for  defendant  has  had  his  testimony  im- 
peached, or  has  been  shown  to  be  unworthy  of 
bdief. 

O.  Law  puts  upon  this  defendant  the  burden  of 
reasonably  establishing  the  defense  of  an  alibL 
It  puts  upon  him  the  burden  of  so  accounting 
for  all  of  his  time  on  that  night  up  to  the  time 
of  tbe  robbery,  as  to  have  made  it  out  of  the 
question  for  him  to  have  committed  the  offense, 

N.  But  the  law  says  where  an  alibi  is  inter- 
posed and  sought  to  be  maintained  by  perjory. 
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then  it  !■  a  drcnmstance  of  great  weight  that 
the  jury  can  consider  in  determining  the  guilt  or 
innocence  of  the  party  who  interposed  It. 

R,  Beddow  and  L.  Berkowitz,  botb  of 
Birmingham,  for  appelant.  W.  L.  Martin. 
Atty.  G^,  and  Harwdl  O,  Davis,  Ant  Atty. 

Gen.,  for  the  State. 

BBOWN,  P.  J.  [1]  The  erldoioe  irfCered 
by  the  state  shows  that  the  witness  Taylor, 
while  driving  along  the  pabUc  road  on  the 
way  home  in  a  wagon,  was  accosted  by  two 
negroes,  who  requested  witness  to  allow 
them  to  ride  in  bis  wagon.  After  the^  bad 
gotten  in  the  wagon  and  the  witness  had 
driven  for  some  distance,  one  of  the  negroes 
got  off  of  the  wagon  and  drew  a  pistol,  com- 
manding witness  to  hold  up  his  liands,  and 
the  other  negro  searched  Taylor  and  took 
from  his  person  about  $64  In  money;  and 
the  evideDce  toids  to  show  that  the  defend- 
ant and  Jessie  Ifoeedlove  were  tbe  guilty  par- 
ties. 

The  request  made  by  these  n^roes,  wheth- 
er by  the  defendant  or  Breedlove,  was  so 
Intimately  connected  with  the  robbery  as  to 
make  it  a  part  of  the  res  gestse,  and  It  was 
permissible  for  the  witness  to  state  that, 
"They  asked  me  to  let  them  ride."  Lunds- 
ford  V.  State.  2  Ala.  App.  38,  66  South.  88. 

[2]  Before  admitting  the  testimony  of  the 
witness  Taylor  relative  to  what  occurred  at 
the  dty  hall  when  he  was  called  to  Identify 
the  def^dant  and  Breedlove  while  they  were 
in  custody,  the  record  shows  that  the  jury 
was  excused  and  the  court.  In  the  absence 
of  the  Jury,  "made  investigation  as  to  tbe 
admissibility  of  this  testimony";  but  It  is 
not  shown  what  evidence  as  a  predicate  for 
the  admisslUUty  of  the  testlmcmy  was  of- 
fered. The  record  does  not  affirmatively 
show  tlmt  a  proper  predicate  for  the  admis- 
sion of  the  testimony  was  not  laid,  and  this 
court  will  assume  that  the  predicate  was 
snfBdent  Whatley  v.  State,  144  Ala.  75.  39 
South.  1014;  Price  v.  State.  117  Ala.  113, 
23  South.  691;  Fortner  v.  State,  12  Ala. 
App.  179,  67  SoutlL  720. 

[3]  WhatevN*  may  be  the  rule  elsewhere 
(see  1  R.  C.  U  p.  478.  1  IS),  with  us  "sUence 
in  the  face  of  pertinent  accusation  of  crime 
partakes  of  the  nature  of  a  confession,  and 
is  admissible  as  a  circumstance  to  be  con- 
sidered by  the  Jury  as  tiding  to  show  guilt," 
even  though  the  person  charged  is  in  custody 
on  the  charge.  Spencer  v.  State.  20  Ala.  24 ; 
Baymond  v.  State.  154  Ala.  1,  45  South.  895. 
The  rule  Is  stated  in  Rowlan  v.  Stat^  14 
Ala.  App.  17,  70  South.  953. 

[4]  It  appears  from  the  record  that  the  de- 
fendant was  accorded  ills  full  right  to  cross- 
examine  the  witness  Taylor  as  to  the  posi- 
tion the  defendant  occupied  in  the  wagon; 
and  It  further  appears  that  the  court  cor- 
rectly stated  the  evidence  of  the  witness  on 
this  point;  and  the  refusal  of  the  court  to 
allow  further  croas«camlnatl<Hi  as  to  what 


the  court  said  to  the  Jury  was  not  error. 
Swocte  T.  State,  4  Ala.  App.  88.  68  South. 
809:  Wray  v.  State,  2  Ala.  App.  189.  57 
South.  144.  Tbe  Jury  had  heard  tbe  evidence, 
and  it  was  their  province  to  determine  what 
the  witness  had  said. 

[B,  6]  No  exception  was  reserved  to  the  ac- 
tion of  the  court  commanding  defendant's 
counsel  to  resume  bis  seat,  and  nothing  Is 
presented  for  review  on  this  account.  'Wood- 
son V.  State,  170  Ala.  87,  64  South.  191. 
Furthermore,  wliile  it  appears  that  the  court 
ordered  tbe  defendant's  counsel  to  resume 
his  seat,  It  does  not  appear  that  the  order 
was  obeyed,  or  that  the  defendant  was  de- 
prived of  any  right  1^  this  action  of  the- 
court  To  the  contrary,  the  record  shows 
that  counsel  continued  to  Insist  and  made 
clear  that  It  was  his  puri>o8e  to  otter  evi- 
dence Impeaching  the  witness  Saunders  by 
showing  contradictory  statements  with  ref- 
erence to  immaterial  matters.  Tills  was  not 
p^missible.  Hickman  v.  State,  12  Ala.  App. 
22,  67  South.  775. 

[7]  The  exceptions  to  the  oral  charge  In- 
dicated by  the  letters  E.  S,  V,  W,  X,  and  Y 
are  sustained.  These  inrtlons  of  the  charge 
are  clearly  on  the  effect  of  the  evidence  and 
in  violation  of  the  statute.  Oode  1907,  | 
5362;  Mayer  v.  Thompson-HutdilBMi  &  Ca, 
116  Ala.  684.  22  South.  859;  L.  &  N.  B,  R. 
Co.  T.  Godwin,  m  Ala.  498.  67  South.  676. 

[I]  fnie  portion  of  the  oral  charge  Indi- 
cated by  the  lettOT  O  and  to  which  exc^>tlon 
was  reserved  does  not  correctly  state  the 
law  as  to  tbe  burden  on  the  defendant  to 
prove  an  alibi,  but  Imposed  on  him  "the 
burden  of  so  acoounting  for  all  his  time  on 
the  night  up  to  the  time  of  the  robtwry  as 
to  have  made  It  out  of  the  quesUon  for  him 
to  have  cconmltted  the  offense.  Prince  t. 
State,  100  Ala.  144,  14  South.  409,  46  Am.  St. 
Rep.  28;  Pellum  v.  State,  89  Ala.  28,  8  South. 
83;  Pate  v.  State,  94  Ala.  14,  10  South.  665; 
Albritton  V.  State,  94  Ala.  76,  10  South.  426 ; 
Hurd  V.  State,  94  Ala.  100,  10  South.  528. 

[I]  The  portion  of  the  oral  charge  Indi- 
cated by  the  letter  N  Is  open  to  the  criticism 
that  It.  assumes  that  the  testimony  offered  by 
tbe  defradant  to  establish  his  defoise  of 
alibi  was  perjured  testimony,  and  was  er- 
roneous. Prince  v.  State,  supra. 

Reversed  and  remanded. 


CU  AlK.  An.  6K} 
ABDBNATHT  t.  SXATB.  (S  IHt.  S06.) 

(Goort  of  Appeah  of  Alabama.    Bfardi  23, 
1917.) 

IHTOXICATIHO  LXQUOBS  <&=»17— POLICB  POW- 

KB— Statutes. 
Acts  1916,  p.  13,  i  16,  providing  that  it  shall 
be  unlawful  tor  one  engaged  In  the  business  of 
selling  beverages  to  keep  or  store  on  the  prem- 
ises where  such  business  is  conducted  any  pro- 
hibited liquors  or  beverages,  the  sale,  offering 
for  sale,  or  other  disposition  of  vcbich  is  pro- 
hibited by  law,  etc.,  was  intended  to  prevent  an 
evasion  of  tbe  laws  prcdiitdting  tbe  sate  of  intox- 


^tssVor  etber  esMS  ■■•  um*  teplo  and  KBT-NUMBBR  la  all  K«r-Nuaib«Nd  Dlgots  and  IndesM 

Digitized  by  Google 


720 


74  SOUTHERN  REPORTER 


(Ala. 


fcatlng  ligixn^  and  its  eoactment  was  &  legiti- 
mate exemse  of  the  police  power  <a  the  state. 

[Ed.  Note.— For  other  cases,  see  Intozicatiiig 
Liquors,  Cent  Dig.  »  21-23.] 

Appeal  from  Circuit  Court,  Colbert  Oonn* 
ty ;  C.  P.  Almon,  Judge. 

E.  G.  AberuAtby  was  convicted  of  Tlolatlon 
of  the  law  prohlbltlug  the  storing  of  prohibit- 
ed liquors  on  premises  where  berenigeg  are 
sold,  and  he  an>ea]a.  ^rmed. 

James  Jacks<m,  of  TascomMa,  for  appe- 
lant W.  L.  Martin,  Atty*  0«n.»  and  Harwell 
O.  Davla.  Asst  Atty.  Gen^  for  the  Stat& 

.  BBOWN,  P.  J.  a%fl  defendant  was  tried 
before  the  court  wlUuKit  a  jury  <m  an  In- 
dictmoit  charging  that  the  defendant  "was 
engaged  In  the  bustoesa  ot  sdUng  beverages 
and  ketpt  or  stored  on  the  premises  where 
said  bererage  business  waa  conducted  pro- 
hlblted  Uqoors  or  beverages,  the  sale,  offering 
for  sale,  or  other  dlqmsitUni  ct  wblfdi  was 
prohibited  by  law."  TblB  Indictment  is  In 
the  language  of  the  statute,  and  charges  the 
<^ense  doionneed  by  section  16  of  the  act 
approved  January  23, 1915  (Acts  1916,  p.  13). 

The  evldoice  shows  that  the  defendant  was 
oigaged  in  selling  (3oca-Cola  and  other  bever- 
ages at  his  place  of  business  In  Sheffi^d, 
Ala.;  that  sudb  beverages  were  in  an 
ice  box.  In  the  same  building  and  in  a  com- 
portmoit  thereof  separated  from  the  soft 
drink  stand  by  a  curtain,  the  officers  found  a 
halt  gallon  Jug  containing  about  one  quart 
of  whisky,  and  the  defendant  testided  that 
he  kept  this  liquor  there  for  his  own  person- 
al use,  and  that  It  had  been  there  for  three 
or  four  daya  The  purpose  of  this  statute  is 
to  prevent  an  evasion  of  the  laws  prohibiting 
the  sale  of  Intoxicating  llqwws,  and  its  en- 
actment was  a  legitimate  exavlse  ot  the 
police  powers  of  the  state. 

There  was  evidence  to  support  the  finding 
of  the  trial  conrt  and  the  judgmmt  will  be 
affirmed.  Mulligan  v.  States  72  SouHl  761; 
Stout  V.  State,  72  South.  762. 

Affirmed. 

OB  Ala.  App.  6H) 

GABBISON  V.  STATE.    (7  Dlv.  420.) 

K^mrt  of  Appeals  of  Alabama.   Mardi  23, 
1917.) 

ElDNAPPIIVQ  ^S»l— DlOOtllfa  AWAT  Chm.p— 

"Child." 

Under  Code  1907. 1  6212.  providhig  that  any 
person  who  unlawful^  takes  or  decoys  away 
any  "child"  from  its  parents  riiall  be  guilty, 
etc.,  girls  13,  15,  and  16  years  in  custody  of 
father  are  children  within  Qie  protecti<Hi  of  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Kidnapping, 

Cent  Dig.  8$  1-7.  ^''^ 
For  other  definitions,  see  Words  and  Fbraaes. 
Elrst  and  Second  Series,  Child.] 

Appttl  from  CilTcuit  Court,  Olebnnie  Coun- 
ty; Hiigh  D.  Merrill,  Judge. 
Steve  Gtarrison  was  convicted  of  decoying 


firom  custody  of  father  his  minor  children, 
and  appeals.  Affirmed. 

Hu^  Walker,  of  Annli^,  tor  appelant 
W.  L.  Martin.  Atty.  Qen.,  and  BarwctU  6. 
Davit,  Asst  Atty.  Qen^  toe  the  Stat& 

BROWN,  P.  J.  a%e  aivdlant  was  ccm- 
vlcted  of  the  offense  denounced  by  section 
6212  of  Code  1907.  The  evld«Dce  shows 
that  the  girls  alleged  to  have  been  decoyed 
away  frran  their  father's  custody  were  13, 16. 
and  16  years  of  age;  and  appellant's  only 
contention  Is  that  neither  ct  these  girls  was 
a  child  Mtfaltt  the  mwinlng  of  thla  section  of 
the  Code.  Its  languid  is  tlut: 

"Any  pmwnt  who  onlawfully  takes  or  decoys 
away  any  child  with  Intmt  to  detain  or  con- 
ceal it  from  its  parents,  guardian,  or  other 
person  having  the  lawful  diarge  of  it  or  who 
unlawfully  detains  any  child  fr<Hn  its  parents, 
guardian,  or  other  person  having  lawful  charge 
of  it  muBt  on  conviction,  be  Imprisoned  fn  the 
county  Jail,  or  sentenced  to  bard  labor  tat  the 
county,  for  not  more  than  two  yeara" 

The  purpose  of  this  statute,  as  Its  lan- 
guage clearly  Imports,  is  to  protect  the  cas- 
tody  of  the  "parents  or  guardian  or  other 
person  having  the  lawful  custody." 

The  law  Imposes  on  the  parent  the  duty  of 
maintenance,  education,  and  moral  training 
of  bis  ofhprlng;  and  in  order  that  he  may 
perform  this  duty,  ordinarily,  the  law  guar- 
antees him  their  custody  and  control  durine 
their  minority.  29  Gyc.  1683,  1584.  The 
lawful  custody  of  the  parrait,  guardian,  or 
other  lawful  custodian  of  any  young  person 
that  has  not  reached  his  or  her  majority  Is 
within  the  protection  of  this  statute^  The 
word  "child"  or  "children,"  when  used  Irre- 
spective of  parentage,  may  denote  that  class 
of  persons  under  the  age  of  majority.  Miller 
V.  Finnegan,  26  Fla.  29,  7  South.  140,  6  L.  B. 
A.  813. 

This  disposes  of  the  only  questitm  present- 
ed adverse  to  aiq>eUant*8  contention,  and  Uie 
jn^fment  ot  the  trial  court  wtU  be  ofllnned. 

Affirmed. 


riG  Ala.  App.  ES7) 
WADDELIi  V.  STATE.    (5  Div.  247.) 
(Conrt  of  Appeals  ot  Alabama.  i^nH  8, 1917.) 

CaiUTifAi,  Law  1092(1S>— AppEAtr-atoniNo 
Bill  ot  EIxceptions— Statute. 
Under  Code  1907,  |  3019,  providing  tiiat 
bills  of  excwtion  may  be  preMnted  at  any 
time  within  90  days  from  tne  day  <m  wUai 
Judgment  is  entered,  and  not  afterwards,  and 
that  the  Judice  must  indorse  thereon,  and  as  a 
part  of  the  bill,  the  true  date  of  presuiting.  and 
the  UU  of  exceptions  must  if  correct  be  signed 
bf  him  within  90  days  thereafter,  where  what 
purports  to  be  a  bill  of  exceptions  was  presented 
within  the  time  prescribed  by  law,  and  was  so 
Indorsed  by  the  trial  Judge,  bnt  the  bill  was  never 
signed  by  nlm  at  any  tmiie.  It  must  be  striekoi 
on  request  of  the  state. 

[Ed.  Note^BVnr  other  eases,  see  Criminal 
Law,  Gent  Dig.  H  2836,  2842.  2845.] 

Appeal  from  Circuit  Court,  BUmore  Coun- 
ty; Gaston  Onnter,  Judg& 
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Coy  Waddell  was  conTlcted  of  assault  with 
lutent  to  murder,  and  he  ai^>eals.  Affirmed. 

Frank  W.  Lull,  of  Wetnmpka,  for  appe- 
lant W.  Ij.  Martin.  Atty.  Q&l,  and  Harw^ 
O.  DftTla.  Aast  Atty.  Gcil.  for  the  Stftte^ 

BBICEEN,  J.  The  appellant  was  tried 
and  convicted  of  assault  with  Intent  to  mur- 
der. Tbe  bin  of  exceptions  In  this  case  was 
not  signed  hy  the  trial.  Judge  as  required  by 
law  (Code  1907,  S  3019),  and  therefore  cannot 
be  co&ddered  by  this  court  Section  8019  of 
the  Code  190T  provides  that  bills  of  exception 
may  be  presented  at  any  time  within  90  days 
from  the  day  on  whldi  the  judgment  la  en- 
tN-ed,  and  not  afterwards.  The  Judge  must 
Indorse  thereon  and  as  a  part  of  the  bill  the 
true  date  of  presenting;  and  the  bill  of  ex- 
ceptions must,  If  correct,  be  signed  by  him 
within  00  days  thereafter.  In  this  case,  what 
purports  to  be  a  bill  of  ezceptlwiB  was  pre- 
sented within  the  time  prescribed  by  law  and 
was  so  Indorsed  by  the  trial  judge;  but  the 
bill  of  exertions  was  never  signed  by  the 
Judge  at  any  time,  and  therefore  most  tie 
stricken  on  requ^  of  the  state. 

As  the  errors  Insisted  uprai  on  this  appeal 
are  raised  only  by  the  alleged  bill  of  excep- 
tions, they  are  not  before,  us  for  review. 
There  appearing  no  error  In  the  record,  the 
Judgment  of  the  lower  court  Is  affirmed.  Box 
et  al.  T.  South.  Ry.  Co.,  1S4  Ala.  600,  64 
South.  68;  Hartselle  &  Co.  v.  Wllhlte  et  al., 
3  Ala.  App.  612,  67  Sontfa.  128. 

Affirmed. 


OB  Ala.  ^p.  US) 

WAEtD  T.  STATE.   (2  Div.  164.) 

(Gonrt  of  Appeals  of  Alabama.   March  28, 

1917.) 

1.  Anxmals  «=>36— QuABAnTnis— ViounoiT 

— AlTinAVrr— StTFlTOIEHOT. 

Where  the  affidavit  on  which  defendant  was 
tried  and  convicted  of  violating  the  quarantine 
laws  of  the  State  live  Stock  Sanitary  Board 
followed  the  form  prescribed  by  the  Code  1907, 
f  6703,  for  proceedings  In  the  county  court, 
without  undertaking  to  set  out  the  constituents 
of  the  offense,  it  was  sufficient  to  sustain  the 
judgment 

[£d.  Note.— For  other  cases,  see  A"^"s*ff. 
Cent  Dig.  SS  96,  96.] 

2.  CBDniTAL  Law  «s>1088(4)— PBSsxiiTAnoN 
FOB  Review— DnnmaBBS. 

Where  the  record  on  appeal  in  a  criminal 
case  did  not  show  a  Judgment  of  the  court  on 
demurrers  to  the  complaint  nor  on  the  de- 
murrers to  defendant's  plea  of  misnomer,  the 
'Clerk's  entries  In  the  transcript  ''ibA  said  de* 
mnrrers  were  sustained  by  the  court"  did  not 
authorise  a  review. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  2746-274872760,  2751,  2785.] 

3.  OBmiiAi.  Law  «=31090<14)~Aiteal— Re- 
fusal OF  Speoial  Chasoes— Bill  of  Kx- 

OBPTIONB. 

The  refusal  of  special  charges  to  accused 
cannot  be  reviewed  without  a  bill  of  ezcep* 
tious. 

[Ed.  Note. — For  other  cases,  see  Criminal 
ijLW,  Cent  Dig.  ||  2818,  3204.] 


Appeal  trtnn  WOoDx  Ommty  Gout;  J.  N. 
Stanford,  Judge. 

Isaac  S.  Ward,  alias,  was  convicted  of 
violating  the  Quarantine  laws  of  the  State 
Live  Stock  Sanltaxy  Board,  and  he  aweala. 
Affirmed. 

The  affidavit  charges  that  the  offense  of 
driving,  moving,  carrying,  or  transporting,  or 
causing  to  be  driven,  moved,  or  transported 
In  violation  of  the  quarantine  laws  of  the 
State  Live  Stock  Sanitary  Board  cattle  from 
Monroe  county,  Ala.,  a  tlck-lnfested  area.  In- 
to Wilcox  county,  Ala.,  has  been  committed 
In  said  county  by  Irvln  S.  Ward,  alias  L  S. 
Ward,  on  or  about  Hay  23,  1916.  Defend- 
ant first  Interposed  plea  of  misnomer  that 
his  true  name  was  Isaac  S,  Ward,  and  not 
Irvln  S.  Ward  as  alleged,  and  that  be  had 
never  been  known  or  called  by  the  name  of 
Irvln  S.  Ward.  etc.  Demurrers  were  Inter- 
posed, and  In  the  transcript  bat  not  In  the 
Judgment  of  the  court  It  is  noted  that  said 
demurrers  were  sustained  by  the  court  and 
defendant  duly  and  legally  excepted.  De- 
murrers were  also  interposed  to  the  com- 
plaint but  are  not  neoeasary  to  be  here  set 
out  The  record  contains  the  charges,  but 
none  of  the  evidence  on  which  file  trial  was 
had. 

Godbold  ft  OodbcAd,  of  Camden,  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  [1]  The  affidavit  on  which 
the  defendant  was  tried  and  convicted  fol- 
lows the  form  prescribed  by  the  statute  for 
proceedings  In  the  county  court,  without  un- 
dertaking to  set  out  the  constituents  of  the 
offense,  and  Is  sufficient  to  sustain  the  Judg* 
meut  of  the  court  Code  1907,  S  6703 ;  Mal- 
loy  v.  State,  166  Ala.  117,  60  South.  1027; 
MUes  V.  State,  94  Ala.  106,  U  South.  403; 
Wilson  V.  State,  116  Ala.  120,  22  South.  667. 

[2]  The  record  does  not  show  a  Judgment 
of  the  court  on  the  demurrers  to  the  com- 
plaint nor  on  the  demurrers  to  the  defend- 
ant's plea  of  misnomer;  and  the  entries  ot 
the  clerk  in  the  transcript  that  "said  demnr- 
rers  were  sustained  by  the  court"  etc.  will 
not  authorize  a  review.  Alabama  Co.  v. 
Brown,  129  Ala.  286.  20  South.  648;  6  Mayf. 
mg.666,  {SL 

[S]  The  appeal  Is  on  the  record  without  a 
bill  of  exceptions ;  and  the  refusal  of  special 
charges  to  the  defendant  as  has  been  re- 
peatedly held,  cannot  be  reviewed  without 
such  bill. 

Affirmed. 


STRAMLBB  v.  STATE. 


Oi  AU.  App.  600) 
(6  Div.  181.) 
March  28, 


(Court  of  Appeals  of  Alabama, 
1917.) 

1.  JUKT  ^»109— Drawinq  Jubt— Qualifica- 
tions BY  COUET. 
In  criminal  prosecution  for  conducting  un- 
lawful drinking  place,  it  was  not  error  for  the 
court  on  its  own  motion  to  say  to  the  Jury  in 
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qualifying  Jt:  "Are  yon,  or  any  of  yon,  opposed 
to  a  coDTiction  for  eelluix  Uqnor?   If  so,  stand 

up." 

[Ed.  Note.— For  other  cases,  eee  Jnry,  Gent. 

Di^.  S8  524-540.} 

2.  Gbiuinal  LfAW  ^B66ff(U— 'Xbui.— Be- 

UABKB  OF  Court. 
In  prosecution  for  keeping  unlawful  drinking 
place,  where  defendant  waa  smiling,  making 
Bigns  and  faces  at  the  witness,  it  was  not  error 
for  the  court  to  tell  bim  to  gait  looking  at  the 
witness  and  smiling. 

CEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent:  Dig.  |i  1620.  1535.] 
3-  iNTOxicATma  Liquobs  <8=>230  —  Illeoax 

Sale— E  VIDENCE— ADMISSI  BILITT. 

In  Tiew  of  Acts  Sp.  Sesa.  1900,  p.  01,  | 
31^,  where  defendant  was  indicted  for  main- 
taining an  unlawful  drinking  place,  prosecution 
was  not  limited  to  showing  one  sale,  but  it  was 
competent  to  prove  any  act  constituting  the 
keeping  of  an  unlawfnl  drinking  place. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  S  ^-1 

4.  IirroxxCATiHO  Liquors  «s»280  —  Iixkoai. 

SAUB— EVIDBNOB— ADKISSIBZLFTT. 
In  prosecution  for  keeping  unlawful  drink- 
ing place,  it  is  competent  to  show  thot  liquor 
was  8(dd  at  defendant's  residence  by  bis  daugh- 
ter. 

rFkl  Note.— For  other  cases,  see  Intcndcatliw 
Liquors.  Cent.  Dig.  {  290.] 

5.  Intoxicatino  Liquors  ^>233(1)— Iluqai. 
Sale— Evidence— Adkibsibilitt. 

In  such  prosecution  it  was  competent  to 
fihow  that  people  had  gone  in  the  direction  of  de- 
fendant's house  sober  and  come  away  from  there 
drunk. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  293,  204,  296,  207.] 

6.  Intoxicatino  Liquors  *=a23S(l)— Iixeqai, 

Sale— E  V  IDEM  CE— A  DMISSIBILITT. 
In  prosecution  for  keeping  unlawful  drink- 
ing place,  evidence  tending  to  show  that  liqaor 
had  Deen  sold  continuously  for  a  period  beyond 
that  within  the  statute  of  limitations  and  op  to 
the  time  of  the  indictment  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8§  203,  294,  296,  297.] 

7.  IiTTOxicATiNa  Liquors  ®=9l43  —  Ilugal 
Sale— NuMBEB  of  Sales. 

In  prosecution  for  maintaining  unlawful 
drinking  place,  a  sale  or  sales  are  ingredients, 
but  not  the  statutory  misdemeanor  for  which  the 
defendant  is  on  trial 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lfquors.  Cent.  Dig.  1 102.] 

8.  Intoxicatino  Liquors  «s»230— Illeoal 
Saus— Etidencb- Adhissibilitt. 

'  In  prosecution  for  keeping  unlawful  drink- 
ing  place,  testimony  of  witness  that  she  gave  a 
boy  money  and  sent  him  to  buy  liquor  and  he 
soon  returned  with  it  is  competent  in  connection 
with  the  boy's  testimony  that  he  bought  tiie  liq- 
uor at  defendant's  house. 

[Ed,  Note.— For  other  caaasi  see  Intoxteati&c 
Liquors,  Cent  Dig.  |  290.] 

Appeal  tnm  Criminal  Court,  JefEerson 
County:  A.  H.  Alatim,  Jndge. 

Cap  Stramler  was  convicted  of  conducting 
an  nnlawfol  drlnklnc  place,  and  lie  app^Us. 
Afflrmed. 

Willie  tbe  case  was  in  preparatloa  for 
trial  and  before  any  witnesses  liad  been  ex- 


amined, the  court  of  ftts  own  motion  asked 
the  Jury  this  Qnestion: 

"Are  yon.  or  any  <d  yon.  opposed  to  a  oonTi«> 
tioa  for  sdllng  liquor?  If  so,  stand  np.'* 

The  other  facts  sufficiently  appear. 

J.  B.  Alrd,  of  Birmingham,  for  appelant. 
W.  L.  Martin,  Atty.  Gen.,  and  P.  W.  Tomer,. 
Asst.  Atty.  Gea,  for  ttie  Stat& 

BROWN,  P.  J.  [11  On  the  prindples  de- 
<dared  in  Watson  t.  State,  72  Sonth.  660,  and 
CRear  State,  188  AU.  75,  66  South.  82, 
the  acUon  of  the  court  In  qualli^riag  the  Jury 
for  the  trial  of  this  case  was  free  ftom  er- 

TOT. 

[2]  Dozing  tbe  arose  eramlnatlon  of  the 
states  witness  Bdcar  BUey,  a  small  boy,  the 
court  said  to  the  defendant  in  the  presence 
of  the  Jury,  **Cap,  yoo  quit  looking  at  this 
witneee  and  smilUis."  Tba  record  redtes, 
"The  defmdant  at  the  time  being  smiling, 
making  signs  and  taam  at  the  witness.**  Un- 
der the  drcomstances  hare  shown,  the  Te> 
mark  of  the  court  was  proper,  and  the  de- 
fendant has  no  grounds  to  complain. 

[1]  Tba  defendant  was  indicted  for  main- 
taining an  nnlawfol  drinking  place,  and  the 
prosecution  was  not  limited  to  showing  one 
sale;  but  it  was  "oompetent  to  iHnTe  any 
act  (tf  the  defendant  which  under  the  law  of 
tbe  state  constitutes  the  keeping  of  an  unlaw- 
ful drinking  place,"  Acts  Sp.  Bess.  1909^ 
p.  91,  S  31%. 

[4-7]  The  erldenoe  against  the  defendant 
was  purely  circumstantial,  and  it  was  com- 
petent to  show  that  liquor  was  sold  at  de- 
fendant's residence  by  defmdant's  daughter, 
and  that  people  had  gone  in  the  directttm  of 
defraidant's  house  sober  and  come  away  from 
there  drunk;  and  evidence  tiding  to  show 
that  this  condition  of  affairs  had  exited  con- 
tinnoosly  for  a  period  beyond  the  period  with- 
in the  Btatote  of  IbnltatiCKis  and  np  to  the 
time  of  the  Indictment  or  within  the  period 
covered  by  the  indictment  was  admlsdble. 
Allison  T.  State,  1  Ala.  App.  206,  65  South. 
453;  Lane  v.  Oty  of  Tuscaloosa,  12  Ala.  App 
599,  67  Sooth.  778.  A  sale  or  sales  are  In- 
gredients, but  not  the  statutory  misdemean- 
or for  whldi  the  defendant  was  tried.  Snid- 
er T.  State,  68  Ala.  64. 

[t]  The  testimony  of  Mrs.  H<dcombe  that 
she  gave  the  boy  money  and  sent  him  to  buy 
the  liquor,  and  that  soon  thereafter  he  re- 
turned erith  the  liquor,  was  competent  In 
connection  with  the  boy's  testimony  that  he 
boDght  the  liquor  at  defendant's  house. 
Splgener  t.  Stat^  11  Ala.  Ajfp.  296, 06  Sooth. 
896. 

This  disposes  of  all  the  questions  discussed 
in  able  brief  of  counsel  tor  appellant,  and  we 
find  nothing  further  requiring  discussion. 

Affirmed. 
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(16  Ala.  App.  602) 

NORWOOD  T.  STATE.    (8  Wt.  472.) 

(Court  of  Appeals  of  AJabama.   MarcA  28, 
1917.) 

Cbtminai.  Law  <fi=9l086(2) — AppkaI/— Rioobd 

— SUFFICIENOT. 

In  a  prosecutioD  under  an  iudictment  pre- 
tored  at  spedal  term,  it  is  not  neceaaanr  for  the 
record  to  show  the  order  for  the  spedal  term. 

[Bd.  Note.— For  other  cases,  see  CMminal 
Law.  Oent  Dig.  1  2738.] 

Appeal  frcan  Circuit  Court,  Lfaneatone 
Ooonty ;  W.  W.  Haralson,  Jodge; 

Joe  Norwood  was  convicted  of  an  offense, 
and  he  appeals.  AfBnned. 

W.  li  Bfaztlii,  Atty.  Gen,,  for  the  Stat& 

BBOWN,  P.  J.  This  Is  an  appeal  aa  the 
record  without  a  bill  of  exceptions.  The  In- 
dictment was  preferred  at  a  special  tenn  of 
the  drcnlt  court,  and  the  order  convening 
the  court  is  not  made  a  part  of  the  record. 
No  question  was  raised  as  to  the  regularity 
of  the  proceedings  or  the  organization  of  the 
special  term,  and  it  was  not  necessary  for 
the  record  to  show  the  order  for  the  special 
term.  Keith  v.  State,  72  South.  602. 

Affirmed. 


(16  AU.  App.  602) 

GOBBIN  T.  STATE.   (S  Div.  100.) 

(Court  of  Anwals  ai  Alahamw.   April  8, 10170 

1.  iNDICTlfKNT  AND    IHrOBUATIOH  4s=*147— 

Deuubbeb— QvEsnon  of  Faot. 
The  quesdon  of  whether  defendant,  accused 
of  embe^lement,  was  a  notary  public  or  a 
notary  public  and  ex  officio  justice  was  one  of 

Eroof,  and  could  not  be  raised  by  demurrer  to 
idictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  InfOrmatLw,  Cent  Dig:  H  400-101] 

2.  GaminAL  Law  €=»202(1)— Eubezzlkhbnt 
— ^JusncEB  or  ras  Peacb— Statutbs. 

Oode  1007,  i  7488,  providing  anea  for  jos* 
tlcce'  failure  to  keq^  docket  and  make  sem» 
ment  for  fines  ccdlected,  is  no  bar  to  prosecution 
for  embezzlement  under  Bection  0838,  the  for- 
mer statute  merely  penalizing  him  for  neglect, 
ovemght,  ignorance,  etc.,  while  the  latter  is 
for  corruption  and  dishonesty. 

[Ed.  Note. — For  other  cases,  see  Griminal 
Iaw,  Gent.  Dig.  H  386-403.] 

3.  Ehbezzlehent  <e=>3B  —  JirBncEa  of  the 
Peace— SuFFicnnoT  or  Psoor. 

Before  a  Justice  can  be  convicted  of  em- 
besszl^ent  under  Code  1907,  S  6838,  all  ma- 
terial elements  of  the  offense  must  be  alleged 
and  proven,  namely,  that  defendant  was  a  no- 
tary public  and  ez  officio  justice  of  the  peace, 
that  he  received  money  in  liis  official  capacity, 
and  be  knowingly  ccmverted  It,  and  that  the 
conversion  was  unlawful. 

[Ed.  Note.— For  other  cases,  see  Embeszle- 
ment,  Cent.  Dig.  H  55-60.] 

4.  Gbiwital  Law  4=»304{17)— Jvdiciai,  No- 
nes—JusncEs  or  THE  Peace. 

In  iwosecntion  of  a  Justice  for  anbeszle- 
ment,  the  court  will  take  Judicial  notice  of  the 
fact  that  defendant  was  a  notary  public  and 
ex  officio  justice  of  that  county. 

[Ed.  Note.— For  other  cases,  see  Griminal 
Law,  Gent  Dig.  f  712.] 


6.  Justices  or  the  Peace  «=3l7~CoiirBNaA- 
TiON— Statute— CoHBTBUcTioN . 
Although  Code  1007,  8  7488,  providing  pen- 
alty for  justices'  '  failure  to  report  and  pay 
over  amount  of  fines  collected  "after  deducting 
therefrom  the  amount  due  for  fees  In  cases  In 
which  the  defendant  was  acquitted,"  does  not 
expressly  authorize  justices  to  apply  fines  to 
paymmt  of  fees  in  which  the  state  failed  to 
convict,  since  this  lias  bem  the  practice  since 
1876  Implying  approval  of  this  interpretation,  It 
will  be  adopted,  and  the  statute  so  construed. 

[Ed.  Note.— For  other  cases,  see  Justices  ol 
the  Peace.  Gait  Dig.  {  28.] 

6.  EltBEZZLBlfENT  (8=>23  —  JUSIIOES  OW  TBS 

Pbao^-Dxrnbb— Btidikob. 
Ill  proeeeutitm  of  justioe  for  embesdlng 

fines,  defendant  could  show  that  fees  were  due 
him  in  cases  where  state  had  fiiUed  to  convict 
equal  to  amount  of  his  appropriations,  and  that 
he  had  so  applied  the  money. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Gent  Dig.  H  81-85%.] 

7.  EuBKZzuunr  4»47  —  Jdstiobb  or  ihb 
Pbaob— QuisnoM  itm  Just. 

The  fact  tliat  a  jnsttoe  acenaed  of  ambea* 

zling  fines  did  not  make  settlement  as  rSQuired, 
by  law,  although  a  strong  circumstance  upon 
the  question  of  his  guilt,  was  for  the  jury's  con- 
idderation. 

Appeal  from  Griminal  Court,  Jefferson 
County ;  A.  H.  Alston,  Judge. 

Jim  (^rbln  was  cmvicted  of  embezzlement 
as  notary  public  and  ex  offido  Justice  of  the 
peace,  and  appeals.  Reversed  and  remanded. 

The  flncts  neoenary  for  a  decision  of  fills 
case  are  as  follows:  The  defendant  was  In- 
dicted under  section  6888  of  the  Code;  and 
the  indictment  In  two  counts  charged  that 
the  defendant,  as  a  notary  public  and  ex  ot- 
fldo  Justice  of  the  peace,  embeizled  mcmey 
received  by  him  in  his  Official  capa<^ty ;  and 
in  two  counts  charged  that  the  defendant,  as 
a  notary  public,  embezzled,  etc 

The  evid^ce  tor  the  state  tended  to  show 
that  the  defendant,  acting  as  a  Justice  of  Uie 
peac^  fined  numerous  persons  for  various  of< 
feuses  and  collected  and  appropriated  the 
fines;  that  the  cases  did  not  appear  on  liis 
docket  presented  to  the  grand  Jury,  and  that 
be  did  not  account  for  the  money  to  the 
county  treasurer,  as  required  by  law ;  that 
when  he  was  before  the  grand  Jury,  he  de- 
nied evo:  having  some  of  the  defendants  be- 
fore him.  On  the  trial  it  was  shown  that  the 
docket  had  been  delivered  to  the  solicitor  and 
was  lost,  proof  of  the  loss  being  made  so  as 
to  authorize  secondary  evidence  of  its  con- 
tents. On  the  trial  of  the  case,  the  defend- 
ant did  not  deny  having  fined  the  persons  al< 
leged;  did  not  deny  that  some  of  the  cases 
were  not  on  his  do^et ;  but  offered  evidence 
tending  to  show  that  he,  as  Justice  of  the 
peace,  bad  tried  a  great  many  cases  besides 
the  ones  alleged  by  the  state.  In  which  the 
state  had  failed  to  convict,  and  In  which  cas- 
es be  was  entitled  to  certain  fees  allowed  by 
law,  to  be  paid  out  of  the  fines  collected  by 
him  In  cases  tried  in  his  court  The  court 
refused  to  allow  the  defendant  to  make  this 
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proo^  to  which  ax!tIon  the  defendant  legally 
reserred  exertion. 

R.  D.  Goflman  and  J.  B.  Alzd,  both  of  Bir< 
mintfianit  for  appellant  W.  !>.  Uartln,  Atty. 
Gen.,  and  P.  W.  Tnrnar,  Aut  Atty.  Qvl,  tor 
the  State. 

SAlfFOKD,  J.  1.  Ihe  Indictment  In  aU  of 
ItB  ocmnts  toUowB  the  Code  form,  and  Is  not 
sahject  to  demurrer.  Harsh,  t.  Stat^  8  Ala. 
App.  83,  87  SoaUi.  887;  Hanklnaon  T.  State, 
2  Ala.  App.  110,  07  Soath.  61. 

[1]  2.  The  qoestloa  of  whether  the  defend- 
iint  was  a  notary  pubUc  or  a  notary  pnbUc 
and  ex  officio  jnstloe  of  tile  peace  was  one 
of  prooi^  and  this  could  not  be  raised  by  de- 
murrer to  the  Indletmrat 

[2]  8.  The  contentioa  of  flie  d^cndant  is 
that,  under  the  &ctB,  if  goUty  at  all,  It  Is  of 
H  violation  of  section  7488  of  the  Code,  flxins 
a  penalty  for  a  ffeilure  to  keep  a  docket  and 
make  settlement  as  required.  We  cannot 
agree  to  fids.  A  Justice  at  notary  may  be 
guilty  under  section  7488  without  being  In- 
volved morally;  neglect,  or  even  Ignorance, 
uUght  render  him  subject  to  the  penalty ;  but 
this  secUra  was  never  intei^ed  to  be  a  bar 
to  a  prosecutlMi  under  section  6888,  or  to 
render  Justices  the  peace  and  notaries  im- 
luone  from  a  prosecution  for  the  graver  of- 
fense denounced  in-  that  section.  In  the  one 
case  the  penalty  ts  for  mere  neglect,  over- 
sight. Ignorance,  eta,  while  in  the  other  It  Is 
a  p^ialty  for  corruption  and  dishonesty. 
The  distinction  is  too  apparent  to  admit  of 
argument  or  to  require  citation  of  authority. 

[S,  4]  4.  But  before  a  Conviction  can  be 
had  under  section  6^,  all  of  the  matolal 
elements  of  the  oltense  must  be  alleged  and 
proven — e.,  that  the  defendant  was  a  no- 
tary public  and  ex  offldo  Justice  (tf  the 
peace;  that  he  had  mcm^  paid  him  In  his 
official  capacity;  that  he  knowingly  convert- 
ed that  money  to  his  <>wn  use ;  that  the  con- 
version was  wrongful.  In  this  case,  the  fact 
that  the  defendant  was  a  notary  public  and 
ex  oBltio  Justice  of  the  peace  of  J^erson 
county  was  a  fact  of  which  the  courts  take 
Judicial  knowledge;  tiiat  be  had  received 
money  from  various  sources  in  payment  of 
fines  imposed  In  hta  court,  which  he  had  not 
paid  over  or  accounted  for,  is  abundantly 
shown  by  the  evidence.  But  did  he  wrong- 
folly  convert  this  money  to  his  own  use? 
In  other  words,  was  there  enough  money  due 
him  for  fees  In  other  cases  where  the  state 
had  failed  to  c<Hivlct  to  consume  the  amount 
collected  If  It  had  been  so  applied? 

[6]  The  act  authorizing  Justices  of  the 
peace  and  ex  officio  justices  of  the  peace  to 
apply  fines  to  the  payment  of  fees  In  which 
the  state  failed  to  convict  was  approved 
March  19.  1876.  Acts  3874-75,  p.  178.  This 
act  was  carried  Into  the  Code  of  1876,  and 
c-omes  down  to  us  as  section  7488  of  Cktde 
1907;  and  while  the  language  of  the  present 


section  does  not  specifically  say  that  justices 
of  the  peace  and  notaries  public  with  ex  of- 
ficio powers  shall  have  the  right  to  apply 
fines  collected  by  them  to  the  payment  of 
their  Insolvent  costs,  such  has  been  the  prac- 
tice since  1875,  and  the  cmtlnuance  of  the 
section  in  the  same  language  through  all 
tiiese  years  and  the  action  of  the  state  oBl- 
dais  in  approving  this  construction  neoes- 
sarily  implies  ai^roval  of  this  Interpreta- 
tion. This  view  was  hdd  in  the  case  of 
State  ex  reL  Turner  v.  Henderson,  OoTemor, 
74  South.  344^  with  regard  to  as  appropria- 
tion claimed  to  have  been  made  In  vlolatim 
o€  the  Constitution ;  and  if  tiiat  is  correct.  It 
win  apply  with  equal  toroe  here.  We  ttiere- 
fore  hold  that  undor  authority  ot  section  7488 
of  the  Code,  a  Justice  of  tiie  poice  or  notary 
public  and  ex  officio  Justice  of  the  peace  has 
a  ri^  to  apply  fines  collected  in  his  court  to 
the  paymnit  of  his  insolvent  f^  and  costs- 

[I]  This  being  the  law,  the  defraidant  had 
a  rls^t  to  show  by  comi>etent  evidence  tiiat 
he  was  due  fees  and  costs  in  cases  where  the 
state  had  &lled  to  convict  tn  his  court  in  an 
amount  equal  to  or  greater  than  tiie  amount 
of  flues  shown  to  have  been  collected  and 
appropriated  and  that  he  so  applied  them. 
This  the  defmdant  offered  to  do;  the  court 
refused  to  allow  the  testimony,  and  tbe  de- 
fendant excited.  In  this  the  court  commit- 
ted error,  and  for  this  error  the  judgment  Is 
reversed,  and  the  cause  Is  remanded. 

[7]  That  the  defmdant  did  not  report  them 
to  the  grand  Jury,  and  did  not  make  setile- 
ment  wltii  tite  county  treasurer  as  required 
by  law,  are  strong  drcnmstances  to  go  to 
the  Jury  upon  the  question  of  his  guilt;  but 
he  nevertheless  had  the  right  to  have  tiie 
jury  pass  upon  it 

It  Is  not  necessary  for  the  purposes  of  an- 
other trial  to  pass  upon  the  other  assign- 
ments of  error. 

Reversed  and  remanded. 


(16  Ala.  App.  OS) 
CITY  OF  MONTGOMEBT  v.  DAVIS. 
(3  Div.  278.) 

(Court  of  Appeals  of  Alabama.  Feb.  10, 1917. 
Behearing  Denied  March  22,  1917.) 

MUNIOIPAI.  COBPOBATXONS  «=3>120  —  ObOI- 
NANCB— AnOPTION  BT  BBFEBBHCB. 
Under  Code  1907,  $  12S1,  conferring  author- 
it?  on  munidpal  governing  bodies  to  enact  or- 
dinances  within  the  BCope  defined,  an  ordinancs 
of  a  dty  providing  that  any  perstm,  etc..  eon- 
mittlDB  an  offense  in  the  dty.  or  within  its 
police  jurisdiction,  dedared  to  bo  a  misdemean- 
or by  any  prohibition  law  or  laws  of  the  state, 
etc.,  shaU.  upon  conviction,  be  fined,  and  may 
also  be  imprisMied,  waa  valid  under  the  doctrine 
of  the  adoption  of  ordinances  by  refwenee. 

[Ed.  Note.— For  other  coses,  see  Munidpal 
Corporations.  Cent.  Dig.  H274-280.] 

Appeal  from  City  Court  of  Mmtgomery; 
Gaston  Gnnter,  Judge. 
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Arthur  Davis  was  ecmTlctad  In  Ute  record- 
er's oonrt  oC  a  TlolalloD  of  tlie  piobUiUlon 
laws,  and  he  fq^ealed  to  flw  ctty  court  of 
fiContgomery,  which  ordered  his  discharge, 
and  frmn  the  judgment  the  CSIty  am>ea]a.  Be- 
rersed  and  remanded. 

W.  E.  Andrews,  of  Montgomery,  for  ai^- 
peUant  1*.  A  Sanderson*  of  Montgomery, 
/or  ai^»elle& 

PET«HAM,  P.  J.  The  wily  quesUon  raised 
on  the  record  Is  the  ralidlty  of  an  ordinance 
of  the  dty  of  Montgomery  upon  which  the 
defendant  was  convicted  In  the  court  of  orig- 
inal Jurisdiction  for  a  Tiolation  of  the  pro- 
falMtlon  laws  of  the  state.  After  coavictlon 
In  the  recorder's  court  the  defendant  (ap- 
pellee) took  an  appeal  to  the  city  court  of 
Montgomery*  and  that  court  held  the  ordi- 
nance In  qoestloD  InTalid,  and  ordered  the 
discharge  of  the  defendant  From  that  Jndg- 
aient  the  dty  prosecutes  this  aweal. 

Section  1  ottha  ordinance  adopted  by  the 
munldpallty  January  6,  1916,  that  the  trial 
cmirt  held  to  be  iuTalld  and  refused  to  al- 
low admitited  In  evidence,  is  as  follows: 

"Section  1.  That  any  person,  firm. or  corpora- 
tion or  afisociation  committing  an  offence  in  the 
city  of  Montgomery,  or  withm  tbe  police  jurls- 
dicti<ai  thereof,  wliicb  is  declared  to  be  a  mis- 
demeanor by  any  prohibition  law  or  laws  of  the 
state  of  Alabama,  enacted  to  promote  temper- 
ance and  to  suppress  tbe  evils  of  intemperance 
ahall  upon  conviction  be  fined  not  less  than  fifty, 
nor  more  than  one  hundred  dollars,  and  may 
also  be  imprisoned  or  sentenced  to  bard  labor 
for  a  period  not  ezceedine  six  months,  one  or 
both  at  the  discretion  of  the  court." 

Under  tbe  doctrine  of  the  adoption  of  ordt- 
nancea  by  reference,  as  ftiUy  discussed  In  the 
oqplnlMi  of  the  Supreme  Court  ^  Justice  Mo* 
Glellan  in  the  case  of  SlosS'ShefBeld  Steel  ft 
Iron  Co.  T.  Smith,  17fi  Ala.  260,  ST  Sooth.  29, 
and  on  the  auUiorlty  of  that  case  and  cases 
therein  cited,  we  think  that  the  ordlnanoe 
adc^ted  by  the  city  was  valid,  and  that  it 
was  a  Diropex  and  anthcnlsed  exercise  of  its 
power  to  adopt  ordinances  under  the  genwal 
grant  of  powers  the  state  to  munidpall< 
Use  to  adopt  ordinances.  Code  1907.  S 
VnAet  this  section  the  amplest  authority  la 
conferred  on  mnnidpal  governing  bodies  to 
enact  ordinances  within  the  scope  defined. 
Borok  V.  City  of  Blrmlntfiam,  191  Ala.  7S.  67 
South.  389.  Ann.  Gas.  1916a  1061.  As  said 
In  the  oplnlw  in  the  ease  of  Sloss-Sheffldd 
Steel  ft  Iron  Oa  t.  Smith,  supra,  the  ordi- 
nance here  under  oonslderatim  Is  different  in 
terms  from  the  ordinance  oonddered  In  tbe 
case  of  Kreulhaus  v.  C%ty  of  Birmingham,  164 
Ala  623,  51  South.  297,  26  U  B.  A.  (N.  S.) 
492,  and  that  case  Is  dearly  «Hiitf"g^i*'''^y**^" 
from  the  case  in  hand. 

From  what  we  have  said.  It  fdlows  that 
It  iB  our  holding  that  the  trial  court  was  in 
error  in  lidding  the  ordinance  invalid,  and 
refnslng  to  admit  It  In  evidence. 

Reversed  and  remanded. 


(U  Ala.  App.  Vm 

hauj  ▼.  btatbl  (6  iMv.  rm 

(Gourt  of  Ai^eals  of  Alabama.    Bfardt  28, 

iaL7.) 

1.  HouoiDK  «s»8000L8)  —  TiUL  —  InsTBtro- 

TIONS. 

Iq  a  homidde  case,  charges  pretermitting  de- 
fendant's freedom  from  &ult,  where  there  was 
evidence  to  show  that  she  was  not  free  from 
fault,  were  erroneous  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  S  62&] 

2.  HoMicim  «s»300(4>— Tbial— INSTBUO- 
KiONS— Self- Defense. 

In  a  homicide  case,  a  requested  charge  that 
the  jury  mi^t  consider  if  it  be  a  fact  that  de- 
ceamd  nad  made  threats  against  defendant  and 
had  threatened  at  different  times  to  take  the 
life  of  defendant,  and  if  such  threats  had  been 
communicated,  th^  audi  facts  might  alone,  or 
might  not,  be  sufficient  to  create  in  defendant's 
mind  a  bona  fide  belief  at  the  time  of  the  killing 
that  her  life  was  in  danger,  la  argumentative; 
defendant  not  being  entitled  to  invoke  the  doe- 
trine  of  seU-defenae  unless  ihe  wss  entirdy  free 
from  fault. 

[Bd.  Note.— For  othw  casM^  see  Honldd^ 

Cent.  Dig.  S  61&] 

3.  Homicide  «»116ffi)  —  SBU-DXFBnsB— 
Thbkats. 

Previous  threats  alone  will  not  Justify  s^ 
gresdve  defensive  measures,  in  the  absence  ai 
an  overt  act  or  hostile  demcmstration  of  the 
party  who  made  tbe  threats. 

[EVd.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  S  163.] 

4.  C^lKiNAl.  Law  ^s^ieS,  764(23)— Tbiai<— 
IlTSTKTJOnONS. 

In  a  homidde  case,  a  diarge,  assuming  that 
decMsed  was  making  a  hostile  demonstration 
against  the  defendant  at  the  time  of  the  killing, 
is  properly  refused,  where  under  the  evidence 
that  question  was  for  the  jury  because  invadiiig 
the  jury's  province. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law,  Cent  Dig.  8  1731.] 

5.  Homicide  *=»800(8)— TelaJ/— iHsratro- 
noNB. 

In  a  homidde  ease,  a  requested  charge  on 
self-defense,  whidi  gave  undue  prominence  to 
evidence  of  alleged  ureata  made  by  deceased,  is 
properly  refused. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  620.] 

6.  Cbuohai.  Law  «S9763,  764(1)— Tbuit-Ih- 
STBOonons. 

In  a  hcHnldde  case,  requested  affirmative 
charges  are  properly  refused  as  invading  tiie 
jury's  province,  where  the  evidence  presented 
a  question  for  their  determination.  , 
[Eld.  Note^-^or  other  caaes,  see  Grlminal 
Law,  Cent.  Dig.  H  1781«  1737.  1742.  1748, 
1746.] 

7.  HOWOIDI  «se»2Q7— Tbul— iNSTBUOnolTB. 

A  requested  charge  that  homicide  is  excus- 
able when  the  person  oommitting  the  same  is  In 
some  degree  in  fault,  but  tbe  circumstances 
are  such  that  no  punishment  is  deserved,  is 
manifestly  l>ad. 

[Dd.  Note.— For  other  eases,  see  Homidde, 
Cent.  Dig.  |  611.] 

a  Ckiminal     Law  «=»829(1)— Tbial— Ih.t 

BTBUCnONS. 
The  refusal  of  requested  charges  covered  by 
those  given  is  not  error. 

[Ed.  Note.— For  other  cases.  »««  Criminal 
Law.  Cent  Dig.  §  2011.] 
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Appeal   from   GrlmlDal  Court,  Jefferson 

Comity ;  Wm.  E.  Fort,  Judge. 

Mary  Hall,  alias,  etc,  was  Indicted,  for  the 
klUing  of  Dalla  Turner,  convicted  of  man- 
slaughter, and  she  appeals.  Affirmed. 

The  evidence  tended  to  ahow  the  killing  was 
done  with  a  pistol  in  the  hallways  or  door- 
way of  a  room  on  Fourth  avenue  in  the  dty 
of  Birmingham,  that  for  the  state  tending  to 
show  an  unproToked  l^ing,  and  that  for  de- 
fendant teuiUng  to  show  that  defendant  was 
living  In  the  room  near  where  the  killing  oc- 
curred, and  was  occupying  the  room  as  a 
home,  and  that  at  the  time  the  Turner  wo- 
man was  walking  toward  her,  making  certain 
remarks,  and  with  something  in  her  hand, 
which  later  dev^c^ied  to  be  a  handkerchief. 
The  evidence  also  tended  to  show  a  former 
difficulty  between  the  two  women,  and  the 
fact  that  deceased  bad  threatened  to  kill 
defendant  The  following  charges  were  re- 
fused to  defendant: 

(B)  "If  you  believe  from  all  the  evidence  In 
this  case  that  at  the  time  deceased  met  ber 
death,  defendant  was  in  ber  own  room,  or  in  a 
room  occupied  by  ber  as  a  home,  tben  in  such 
event,  and  under  sucb  circumstances,  sbe  would 
not  be  required  to  retreat,  the  tbeory  of  the 
law  being  that  every  man's  htHue  is  his  castle, 
and  und«r  no  circumstances  is  he  under  the  duty 
to  retreat  therefrom." 

(J)  "You  should  lind  defendant  not  euUty  if 
you  believe  from  all  the  evidence  in  this  case 
ibat  defcndsnt  shot  deceased,  under  a  bona  &de 
belief  that  she  was  in  impending  danger  of  life 
or  limb ;  and  that  sbe  had,  under  aU  the  dr- 
cumstances,  reasonable  cause  to  believe  that 
she  was  in  imminent  dauger  at  the  time  the 
shooting  was  done,  it  would  ba  immaterial 
whether  there  was  actual  danger  or  not." 

(C)  "Yon  may  look  to  the  fact,  if  it  be  a  fact, 
that  deceased  bad  made  threats  against  de- 
fendant, and  had  threatened  at  different  times 
to  take  the  life  of  defendant;  and,  if  you  fur- 
ther believe  from  all  the  evidence  that  these 
threats  had  been  communicated  to  defendant 
prior  to  the  time  of  the  difficulty,  tben  these 
facts  idone  may  or  may  not  be  sufficient  to  have 
generated  in  defendant's  mind  the  bona  fide  be- 
lief at  the  time  of  the  killing  that  ber  life  was 
In  danger,  or  she  was  In  danger  of  great  bodi- 
ly barm." 

JD)  Same  in  lepal  effect  as  0. 
E)  "If  you  believe  from  all  tiie  evidence  in 
8  ease  that  defendant  was  reasonably  free 
from  fanlt  in  bringing  on  the  dlfficid^,  and 
that  defendant  had  no  reasonable  or  convenient 
mode  of  escape  without  increasing  her  peril, 
and  that  If  from  the  threats  which  had  been 
communicated  to  her,  If  it  be  «.  tsct  that  such 
threats  had  been  cranmunlcated  to  hor,  there 
was  generated  in  the  mind  of  defendant  a  rea- 
sonable and  bona  fide  belief  that  her  life  was 
in  great  danger,  and  that  tiie  threats  were  going 
to  be  carried  out  then  in  sndi  a  case  this  de- 
fendant had  the  right  under  the  law,  to  act  on 
the  reasonable  appearance  of  same,  and  under 
such  circumstances  wonld  have  been  authorized 
to  anticipate  the  deceased,  and  fire  the  shot  to 
preserve  ber  own  life,  if  you  believe  from  all 
the  evidence  in  this  case  that  tliis  state  of  fact 
existed,  and  the  killing  occurred  under  auch 
circumstances,  you  Aould  find  defendant  not 
guilty." 

(Fi  "Previous  threats  made  against  and  com 
municated  to  defendant  may  be  sufficient  to  in- 
dicate to  a  reasonable  mind  that  at  the  time  of 
the  killing,  defendant's  life  was  in  great  danger, 
and  such  threats  al<me  might  be  sufficient  te 


!;enerate  a  reasonable  belief  that  it  was  abso- 
utely  necessary  to  firs  the  fatal  shot  to  save 
her  life,  or  prevent  great  bodily  harm  to  de- 
fendant" 

(G)  fjuffideatly  appears. 

(H)  "If  you  believe  from  the  evidence  that 
deceased  sought  or  provohed  the  difficult/  for 
the  purpose  of  executing  a  dedgn  previously 
formed  to  take  the  life  of  this  defendant  >ud 
that  d^endant  had  no  reastmable  mode  of  es- 
cape without  increasing  her  peril,  and  that  from 
threats  which  bad  been  made  by  deceased 
against  defradant  and  communicated  to  de- 
fendant defendant  honestly  beheved  that  her 
life  was  In  great  danger,  tben  I  diarge  you  that 
nnder  those  drcumstaoees  defendant  had  a  right 
to  antidpate  defendant  and  fire  the  shot  t» 
^^tect  her  own  life  or  prevent  great  bodily 

(I)  Affirmative  charge  as  to  murder  in  either 
degree. 

(10)  Same  as  1. 

(IS)  Affirmative  diarge  of  any  offense  bl^er 
than  manslaughter  in  the  second  degree. 

(9)  "Ilomicide  is  excusable  when  the  persm 
committing  the  same  is  to  some  degree  In  fanlt 
but  the  circnmstances  are  audi  uat  no  pun- 
ishment is  deserved." 

Bnrgin  ft  Brown,  of  Birmingham,  for  ap- 
pellant W.  U  Martin,  Atty.  Gen.,  for  flu 
State. 

BROWN,  P.  J.  The  defendant  was  ecu- 
vlcted  of  maniOanghter.  Tbe  only  matter 
complained  ot  Is  the  refosal  of  certain  q» 
dal  charges  requested  by  the  defendant 

[1]  There  was  evidence  taidlng  to  show 
that  the  defendant  was  not  free  from  fault  In 
provoking  the  dlfflcol^.  The  first  charge 
complained  of,  which  we  have  designated  for 
cooTenlence  as  charge  B,  and  diaige  J  pre- 
termit tiie  defendant's  freedom  from  fautt. 
Dani^  ▼.  State,  71  South.  79;  Andrews  t. 
State,  ISO  Ala.  29,  48  South.  858. 

[2]  Chaises  G  and  D  were  properly  reused 
because  argumentative. 

It  Is  not  atoxki^b  that  tiie  defendant  was 
"reasonably  free  from  fanlt"  Before  she 
could  lnv(Ae  the  doctrine  of  self-defense,  she 
must  have  been  entirely  free  from  fault 
Langbam  v.  State,  12  Ala.  App.  46,  68  Sooth. 
C04.  This  doctrine  Justifies  the  refusal  ot 
charge  B. 

[31  Previous  threats  alone  will  not  Jnsti^ 
aggressive  defensive  measures,  In  the  ab- 
sence of  an  overt  act  or  hostile  demonstra- 
tion of  the  party  against  whom  such  aggres- 
sive measures  are  taken.  Jones  v.  State,  116 
Ala.  468,  23  South.  136;  Langham  v.  State, 
supra.  This  doctrine  Jnsttfled  the  refosal  of 
charge  F. 

[4]  Charge  Q  assumes  that  the  deceased 
was  making  a  hostile  demonstration  against 
the  defendant  at  the  time  of  the  fatal  shot 
Under  the  evidence  this  was  a  questlcm  for 
the  Jury,  and  the  charge  was  properly  refus- 
ed as  invasive  of  the  Jury's  province. 

[B]  Charge  H  pretermits  defendant's  free- 
dom from  fault  and  gives  undue  prominence 
to  evidence  of  alleged  threats. 

[I]  Charges  1,  10.  and  15  were  Inrastve  of 
j  the  Jury's  province. 

I    £7]  Charge  8  la  manifestly,  bad.  ■ 
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[I]  The  proposition  of  law  embodied  In 
(Aarge  11  was  given  to  the  Jury  In  ^ren 
charges  2,  12,  and  16. 

This  disiKees  of  the  only  Questlona  pre- 
sented for  review,  and  the  Jndgmuit  Is  af- 
firmed. 

AfflTTIWd. 

(IS  All.  App.  m) 

BROWN  v.  STATB.   (8  Dir.  62(k) 

(Oonrt  of  Appeals  of  Alabama,   March  28, 
1817.) 

1.  Gkzicinal  Law  «»1104(4)  ~  Apfxai.  and 
Bbiob  ~  TBAnBUTTma  Iitdioticbkt  to 

GotTBT  or  Appeals. 
Under  Supreme  Court  role  of  practice  24 
(Code  1907,  p.  1511),  authorizlDg  traosmission 
of  original  papers  to  the  Sapreme  Court,  the 
trial  court  may  transmit  an  original  IndtctiDent 
to  the  Court  of  Appeals  for  inspection. 
■  [Eld.  Note.— For  other  cafes,  see  Criminal 
Law,  Cent  Dig.  |  2776.] 

2.  InniCTHEIfT  AND  IRTOXIUTZON  4=»79— SUP- 

nclENCT. 

An  indictment,  charging  that  accused  "cor- 
nally"  knew  another  contrary  to  the  order  of 
nature  is  not  defectiTe  because  misspelling  the 
word  "carnally." 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Sg  209-214.] 

8.  Criminal  Law  «=9822(16)— InBTBucnonB— 
Rkabonabu  Doitbt. 
Instructira  in  criminal  ease  that  a  reason- 
able doubt  Is  one  based  apon  a  reasonable 
fonndatim  is  not  reversible  error,  especially 
where  a  preceding  portion  of  the  instruction 
stated  that  soeh  donbt  was  not  a  whimsical, 
possible,  or  speenlatlve  donbt. 
^  [Ed.  Note.— lV>r  other  cases,  see  CMmlnal 
Law,  dent  IHg.  H  1990, 1991, 19M,  816&] 

Appeal  flram  Law  and  Equity  Court,  Mor^ 
gan  Goanty;  Thomas  W.  Wert,  Jodse. 

Herman  Brown  was  convicted  of  crime,  and 
■PPOLls.  Affirmed. 

W.  T.  Lowe,  of  Decator,  for  appellant  W. 
U  Martin,  Atty.  Gen.,  and  Harwell  G.  Davis, 
AaaL  Atty.  G«l,  tm  the  Stateu 

BBOWN,  P.  J.  [1]  The  Judge  of  the  trial 
conrt,  at  the  instance  of  appellant,  has  caus- 
ed the  orlglniQ  indictment,  duly  authenticated 
by  the  cleA,  to  be  transmitted  to  tUs  court 
for  infection  under  Supreme  Court  rule  of 
practice  24.  Code  1907,  p.  1611.  This  prac- 
tice has  been  approved.  Watfclns  t.  State. 
89  Ala.  82,  8  South.  184;  Orlfflth  T.  State,  90 
Ala.  BS3,  8  South.  812;  Sanders  t.  State,  2 
Ala.  App.  13,  66  South.  69 ;  Flowers  t.  State, 
2  Ala.  App.  66,  66  South.  08. 

[2]  The  Indictment,  omitting  the  caption 
end  13ie  signature  of  the  aoUcitor,  is  in  these 
WOTds: 

"The  grand  Jury  of  said  county  charge  that 
before  the  finding  of  this  Indictment  Herman 
Brown,  against  the  order  of  nature  comoUy 
knew  FeUx  Taylw,  against  the  peace  and  dignity 
of  the  state  of  Alabama." 

The  defendant  demurred  to  the  Indictment, 
assigning  the  grounds:  "(1)  Charges  no  of- 
fense against  this  defendant."  "(2)  It  falls 
to  aver  that  the  defendant  carnaUy  knew 
Felix  O^lor."  There  is  no  such  word  In  the 


English  language  as  "comally."  This  com- 
bination of  letters,  when  the  letter  "o"  Is 
given  the  short  sound  as  In  "not,"  is  capable 
of  being  sonnded  or  pronounced  much  like 
the  word  "carnally";  and,  on  the  authority 
of  the  f(^owlng  cases,  we  hold  that  the  mis- 
spelling of  this  word  in  the  indictment  does 
not  render  the  Indlctmeot  misleading  or  sub- 
ject to  demurrer.  Griffith  v.  State,  supra ; 
Flowers  v.  State,  2  Ala.  App.  6S,  66  South. 
98;  Sanders  v.  State,  supra. 

13]  The  court  charged  the  Jury  In  the  oral 
charge,  among  other  things : 

"The  law  requires  the  defendant  to  he  proven 
guilty  t>eyond  a  reasonable  doubt  and  to  a  moral 
certunty  before  a  conviction  can  be  had;  but 
that  does  not  mean  the  state  must  prove  the 
defendant  guilty  beyond  all  doubt,  or  prove  It  to 
a  mathematical  certainty.  It  is  not  a  whimrieal 
doubt  or  possible  donbt  or  speculative  donbt; 
hut  it  i«  a  dtrnVt  hoaad  «|Mm  •  reofOMoiie 
foundation.*' 

The  defendant  exempted  to  that  part  of 
the  charge  Italidsed,  and  Indsti  that  the 
court  said  no  more  than  that  **a  reasonable 
doubt  la  a  reasmaUe  doubt"  If  we  concede 
this  contention.  It  would  not  be  reversible  er- 
ror. Bfalchow  T.  State,  6  Ala.  App.  89,  89 
South.  842.  When  that  portion  of  the  diarge 
exceed  to  is  construed  In  connection  with 
what  precedes  tt,  the  utterance  excepted  to  Is, 
in  effect,  the  same  as  tiiat,  "A  reaecmable 
doubt  is  a  doubt  for  which  a  reascni  can  be 
given,**  or  "A  doubt  founded  upon  a  reason," 
and  these  definitions  have  been  anproTed.  1 
Mayf.  Dig.  764,  I  1. 

Thn  proceedinga  Of  the  trial  court  appear 
to  be  free  from  reversible  error,  and  the 
Judgment  win  be  affirmed. 

Tlie  Gierfc  of  this  opurt  Is  ordered  to  trans- 
mit to  tiie  derk  of  the  trial  court  tlie  original 
Indictment 

Affirmed. 


(IS  Ala.  App.  8U) 
WARD  V.  STATE.   (2  Dlv.  14S.) 
(Court  of  Appeals  of  Alabama.  April  8, 1017.) 

1.  BoHiazDS  4=>190^>— EvmiNCB— Selt-Db- 
nEKSB  —  Pbbviotts  Thbbats  —  SHOwmo  or 
Sklp-Dkfbitse. 

Elridence  of  previous  threats  and  hostile 
demonstrations  by  deceased  toward  accused  was 
not  admissible  in  tbe  absence  of  evidence  tending 
to  sbow  self-defense. 

[E^.  Note.— For  other  caaes,  see  Honddde, 
Cent  Dig.  8  401.] 

2.  CantiNAL  Law  «=>390— EvtOKNOS— UiroiB- 
CL08ED  Intentioit  or  Witness. 

Objection  to  the  question  to  accused.  "Were 

?on  carrying  that  pistol  for  deoeasedT'  as  calling 
or  tbe  undisclosed  intentkm  of  the  witness,  was 
properly  sustained. 

[Ed.  Note.— For  other  cases,  eee  Criminal 
Law,  Cent  Dig.  §  858.] 

3.  CaiuiNAL  Law  ^=9882  —  BviDiifcs— Ooi> 

LATERAL  IbSTTES. 

In  a  murder  trial,  a  qnestion  whether  accns- 
ed  apprehended  an  attack  from  anotber  ntiier 
than  deceased  was  wholly  immaterial,  Rmi.  If 
permitted,  would  have  injected  a  collateral  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  847-864.] 
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4.  HOMIOIDB  «=»190(5)— S}7IDmOB— Sku^Ds- 
FENBB— PBEVIOUS  ThBBATB— REHOTBNESa. 

A  Statement  attributed  to  deceased,  "I  queu 
I  wfU  hare  to  get  Bomebody  or  tbey  wul  have  to 
set  me,"  made  two  weeka  bafove  Om  homicide, 
waa  properly  ezcladed. 

CEd.  Note.— For  other  caaeB,  aee  Homicide, 
Cent  Dig.  i  403.] 

Appeal  from  Clnnilt  Conrt;  WllcQZ  Gonnty ; 
B.  M.  Miller,  Judge. 

Lee  Ward  was  conTlcted  of  cxlm^  and  ap- 
peals. Affirmed. 

Bonner  ft. Miller,  of  Camden,  and  W.  W. 
Quarles,  of  Selma,  for  appellant  "W.  L. 
Martin,  Atty.  Qen.,  and  P.  W.  Tamer,  Asst 
Attj,  Qen.,  for  tbe  State. 

BBOWN,  P.  J.  The  defoidant,  a  man  S6 
years  of  age,  killed  John  Basa  Ste^  18  years 
of  age,  shooting  him  with,  a  ptatoL  The 
killing  occnrred  betwm  6  and  7  o'(ao<dc  in 
the  evening  on  the  public  road  leading  out  of 
Pineapple  toward  Forest  Home ;  the  erldence 
showing  that  the  deceased  at  the  time  was  on 
his  way  home.  Between  2  and  3  o'clock  of 
the  same  day,  the  defendant  and  the  deceased 
met  on  the  road,  and  a  fnss  ensued  between 
them.  There  was  evld^ce  tending  to  show 
that  about  the  time  deceased  was  preparing 
to  leave  town  on  hU  way  home,  tbe  defendant 
preceded  him.  traveling  the  same  road,  and 
at  the  place  of  the  killing,  between  one-half 
and  one-quarter  of  a  mile  from  the  stores  In 
Pineapple,  stopped  In  wait  for  his  victim. 

[1]  With  evidence  of  these  tendendea  be- 
fore the  jury,  and  before  the  defendant  of- 
fered any  evidence  tending  to  show  -gelf- 
d^oise,  the  defendant  proposed  to  show 
threats  and  hostile  demonstrations  made  by 
the  deceased  toward  him  in  the  previous 
rllfficulty.  Such  evidence  was  not  admis- 
sible in  the  absence  of  some  evidence  tend- 
ing to  show  aelf-defenae.  GafFord  v.  States 
122  Ala.  54.  26  South.  10. 

[2, 91  l%e  objection  to  the  question  asked 
the  defendant  by  hia  counsel  while  testifying 
as  a  witness,  "W^e  you  carrying  that  pistol 
for  deceased,  Bass  Steen?"  was  properly 
sustained.  This  question  called  for  the  undla- 
closed  Intention  of  the  witness.  Fuller  v. 
Whltlock.  99  Ala.  4U,  13  Soutli.  80.  And 
tbe  question  eliciting  testimony  for  the  de- 
fendant as  to  whether  he  apprehended  an 
attack  from  another  than  deceased  was  whol- 
ly Immaterial,  and.  if  permitted,  would  have 
injected  a  collateral  Issue. 

[41  The  statement  attributed  to  the  de- 
ceased by  the  witness  Hawkins,  "I  gnese 
I  will  have  to  get  somebody  or  they  will  have 
to  get  me,"  made  two  weeks  before  the  homi- 
cide, was  properly  excluded.  King  v.  State, 
89  Ala.  146,  7  South.  750;  Knight  v.  State, 
160  Ala.  58.  49  South.  764;  BulUngton  V. 
State,  13  Ala.  App.  61.  68  South.  319.  The 
holding  in  Barton's  Case,  115  Ala.  1,  22 
f^onth.  5S5,  is  dlstlngnlshed  by  the  fact  stat- 
ed in  the  opinion: 


"The  dedaratloiis  of  the  deceased,  as  he  was 
leatins  home  on  the  afternoon  of  the  homicide, 
having  a  gim  and  pistol,  that  he  was  going  out 
to  shoot  some." 

These  were  "verbal  acts  Indicating  a 
present  puriKne  and  Intention."  Bnrtoa  t. 
State.  116  Ala.  1«  22  South.  686. 

The  defendant  requested  95  special  charg- 
es, 82  of  which  were  given  and  13  refused. 
The  oral  charge  of  tbe  court  was  very  elabo- 
rate, and  covered  every  phase  of  tbe  case, 
and  the  written  <^i%es  reused  to  d^endant 
In  so  far  as  they  stated  correctly  any  propo- 
sition of  law  applicable  to  tbe  case,  wwe  nib- 
BtanUal  duplicates  of  those  given. 

We  And  no  error  In  tbe  record,  and  (1» 
Judgment  of  tbe  trial  court  Is  aflOnoed. 

AfflfmeO. 

BBICKBN,     not  Bitting. 


(16  Ala.  App.  SU) 

LOTELADT  T.  STATB.   <«  Dir.  261.) 
(Oonrt  of  Appeals  of  Alabama.  April  8, 1R17.) 

1.  STATmiEB  ^=9102(4}  —  Local  and  Special 
Laws— Fees  of  Pxxblic  Offictbs. 

Local  Acts  1911,  p.  227.  conferring  addition- 
al jurisdiction  on  the  county  court  of  Winston 
county  and  regulating  the  fees  of  such  court,  is 
not  vKdatlve  ot  Const  1901,  8  98,  proUbiODg 
the  enactment  of  any  law  not  api^cable  to  all 
counties  regulating  tbe  fees  of  public  officers, 
since  in  so  far  as  it  fixes  tees  it  Is  but  a  rrafflr^ 
nation  of  Code  1907,  |  6666.  which  fixes  in  the 
same  amount  the  fees  of  like  character,  and  is 
applicable  to  all  counties  of  tbe  state, 

[Ed.  Note.— For  other  cases.  as«  Statntts, 
Cent  IKg.  fi  U4.] 

2.  Statutbs  «=»64(3)— iNVALxniTT  m  Pais— 

I^TEOT. 

To  hold  that  the  provision  of  sucb  statute 
which  fixes  fees  is  unconstitutional  woidd  not 
Invalidate  the  remainder  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  Sf  00,  166.] 

8,  Statutbs  «=3l24(l)  —  Trrue  in  Stmnor- 

Mattbe— County  Coubtb. 
Loc.  Acts  1911.  n.  227,  entitled  an  act  to 
confer  additional  Jurisdiction  upon  the  countt 
conrt  of  Winstuit  Ala,*  and  to  regulate  proceed- 
tnes  therein.  Is  not  vldatlve  of  C<mat  1001.  { 
45,  requiring  that  each  law  contain  one  snbjMt 
which  shall  be  clearly  expressed  In  Its  tide. 

VSa.  Note^For  other  cases,  see  Statntas, 
Cent.  Dig.  1 184.1 

4.  BTATtrm  «»61  — BiTAonanfT— PsxstnfF- 

TIOH. 

An  act  of  the  Legislature  is  of  Itself  a  rec- 
ord of  Its  own  existence  and  int^rity*  and  is 
presumptively  onrect  ui^ess  the  contrary  affirm- 
atively appears. 

[Ed.  Note.— For  other  bbbib.  ass  Statutes, 
Cent  Dig.  SS  56,  196.] 

5.  Criutnal  Law  ^=3304(9)  —  Judicial  No- 
tiob— i^oisl&tivb  joubnals. 

The  courts  take  judicial  notice  of  the  con- 
tents of  the  House  and  Senate  Jounmla,  whidi 
by  Const  1001.  SI  63.  64,  are  required  to  be 
kept 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S  706.] 

6.  Weapon8«=>17(1)— Complaint— "Kkucts" 
—"Knuckles." 

A  complaint  charging  the  carrying  of  cob- 
cealed  knucks  was  not  demurrable  because  tt* 
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wozd  "kDockB"  was  need  ImtmA  of  '^noklea*': 
the  two  words  beine  naed  IntandiangMiblj,  wia 
meaning-  the  BBm«  toing. 

CBd.  Nota.— For  other  caatm,  M  WeaDou, 
Cent.  Dig.  ii  20,  22-25. 

For  other  defiottions,  see  Worda  and  Phraaea, 
First  and  Second  Series,  Knncka— KnucUea.] 

7.  CanaufKL  Law  «=s»GQ6(1}  —  Objsction  to 

TKSTIIION  T— WaJTBB. 
Tba  right  to  ohject  to  a  question  calling  for 
niMal,  irrelevant,  and  immaterial  teatimonr  was 
waived  where  timely  objection  was  not  made, 
thoogh  counsel  for  accused  was  engaged  in  oth- 
er matters,  and  did  not  hear  the  question  pro- 
pounded. 

(Bd.^  Note.— For  other  eases,  see  Chrlminal 
Law.  Cent.  Dig.  H  1651,  leBsT 
&  OuiaifAt,  Law  «=»327— BtTBosn  of  Psoor. 

The  burden  Is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  accused  is  guil^  ^  the 
offense  charged,  but  it  need  not  prove  the  Im- 
possibility of  his  innocence. 

lEd.  Note.— For  other  easea,  see  Orlminal 
Law,  Gent.  Dig.  i  720.] 

Appeal  from  Winston  Coonty  Oouzt;  Jobn 
S.  Curtis,  Judge. 

Marshall  Lovelady  was  convicted  of  carry* 
ing  concealed  upon  his  person  a  pair  of  brass 
or  metal  knucks,  and  appeals.  Affirmed. 

Z.  McVay,  of  Double  Springs,  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  P.  W. 
Tnmer,  Asst  Atty.  Gen.,  for  the  State. 

BBICKEN,  J.  The  defendant  was  convict- 
ed of  the  offense  of  carrying  concealed  atioat 
his  person  a  pair  of  brass  or  metal  knucks. 
^0  defendant  objected  to  going  to  trial,  on 
the  ground  that  the  act  conferring  additional 
jurisdiction  upon  the  county  court  of  Win- 
ston county  (Local  Acts  1911,  p.  227)  was  un- 
constitntlonal,  and  undertook  to  raise  this 
qaestlon  by  what  was  termed  a  motion  (but 
in  tact  a  demurrer) ;  the  points  insisted  upon 
being :  (1)  That  It  violates  section  96  of  the 
OmstltDtlon,  in  that  said  act  undertook  to 
regalate  fees  of  the  county  court  of  Winston 
county  which  were  not  applicable  to  all  tlie 
counties  of  the  state;  (2)  that  said  act  was 
repugnant  to  section  45  of  the  Constitution 
because  the  subject  of  said  act  Is  not  clearly 
oipressed  In  its  title;  (3)  that  the  passage 
of  said  act  was  not  In  conformity  with  sec- 
tiras  63  and  64  of  the  Constitution.  The 
defendant  also  demorred.  to  the  complaint 
filed  in  this  case  on  tbe  ground  that  said 
complaint  failed  to  cbar^  any  offense  known 
to  the  law.  tbts  contention  being  based  apon 
the  fact  that  the  complaint  used  the  word 
"knacks,"  Instead  of  following  literally  the 
word  of  the  statute,  "knuckles." 

[1,  2]  The  act  referred  to  Is  not  unconstitu- 
tional, and  the  objections  thereto  upon  these 
grounds  are  not  well  taken,  and  are  without 
merit  In  the  first  Instance,  objection  (1), 
the  provision  of  said  act  in  fixing  the  county 
court  fee  of  $3  is  but  a  reaffirmation  of  Code 
1907,  S  6656,  which  fixes  the  fees  of  like  char- 
acter, applicable  to  all  counties  of  the  state 
Ht  the  same  amount.  However,  if  this  could 
not  be  taken  as  a  complete  answer  to  said 


objection,  aod  if,  from  a  most  liberal  con- 
strnctlMi,  It  could  be  iuM  that  In  Wtf  par- 
ticular the  act  was  In  violation  of  section  96 
of  the  ConsUtution,  under  the  uniform  ded- 
stoDs  In  this  state,  this  part  of  said  act  could 
be  'disregarded  and  still  the  validity  of  the 
act  be  sustained,  for  to  reject  this  section 
of  the  act  entirely.  It  would  still  leave  the 
act  complete,  and  wonld  not  bave  the  effect 
to  emasculate  or  change  the  law.  In  this 
state  It  has  beoi  repeatedly  held  that  where 
a  statute  contains  valid  and  Invalid  provi- 
slons,  and  the  invalid  parts  can  be  stricken 
from  the  act  and  leave  the  enactment  com- 
plete wltliln  Itself,  sensible,  capable  <a  being 
executed,  and  wholly  Independent  of  that 
whicb  Is  r^ected,  the  enactment  will  be  up- 
held and  enfbrc^  as  to  valid  parts.  Harper 
State,  109  Ala.  28-83, 19  South.  857;  Davis 
T.  State.  180  Ala.  148,  SO  South.  844.  89  Am. 
St  lEtep.  23;  Bz  parte  Oowert,  92  Ala.  94, 
9  South.  225. 

[3]  The  next  objection,  (2),  to  the  effect 
that  the  subject  of  the  act  is  not  clearly 
expressed  In  the  tltl«  thereof,  is  wholly  with- 
out merit  We  are  of  tlie  opinion  that  the 
title  to  this  act,  which  is  as  follows :  "To  con- 
fer additional  jurisdiction  upon  the  county 
court  of  Winston  county,  Ala.,  and  to  regu- 
late the  proceedings  therein"— Is  a  full,  fair, 
and  comprehensive  expression  of  the  subject- 
matter  contained  in  said  act  and  tliat  the 
provisions  thereof  are  referable  and  cognate 
to  the  general  subject  as  embraced  in  the  ti- 
tle, and  therefore  do  not  violate  section  45 
of  the  Constitution.  Local  Acts  1911,  p.  227; 
Clark  V.  State,  4  Ala.  App.  107,  68  South. 
682;  Lindsay  v.  tJ.  S.  Savings  &  Loan  Associ- 
ation, 120  Ala.  156,  24  South.  171,  42  L.  R.  A. 
783;  Hubbard  v.  State,  172  Ala.  874,  55 
South.  614. 

[4,  S]  With  reference  to  objection  it 
need  only  be  snfd  that  the  long-established 
rule  in  this  state  has  been  that  an  act  of  the 
Legislature  is  of  itself  a  record  of  its  ovm 
existence  and  Integrity,  and  is  presumptively 
Correct  unless  the  contrary  afilrmatlvely  ap- 
peara  The  Constitution  of  the  state  re- 
quires that  each  house  of  the  Legislature 
shall  keep  a  journal  of  Its  proceedings,  and 
courts  take  judicial  notice  of  the  contents  of 
the  record  thus  kept.  State  ex  rel.  Crenshaw 
T.  Joseph  et  aU.  176  Ala.  593,  57  South.  942. 
Ann.  Gas.  1914D.  248,  and  authorities  cited 
therein.  A  careful  examination  of  the  House 
and  Senate  Journals  with  reference  to  the 
passage  of  the  act  in  question  here  discloses 
the  fact  that  the  passage  of  said  act  was  in 
all  things  regular,  and  was  in  conformity  with 
sections  63  and  64  of  the  Constitution,  and 
tberef(»«  there  Is  no  merit  bi  the  objection 
raised  in  this  connection. 

11}  The  demurrer  to  the  complaint  was 
properly  overruled.  The  words  "knucks" 
and  "knuckles"  are  used  Interchangeably, 
and  mean  the  same  thing  (see  Century  Dlc- 
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Uonai7)>  and  tbe  nse  of  elUier  Is  a  following 
of  tbe  sUtvte  (Ifllls  T.  State,  86  Tuc  Or.  XL 

71,  36  S.  W.  370). 

17]  In  asslgnmeat  of  error  ^  It  la  cmt- 
t ended  that  the  court  erred  in  overruling  de- 
fendant's motion  to  exclude  certain  parts  ut 
the  testimony  of  defoidant's  witness  Vest 
Still  on  cross-examination  as  having  been 
irrelevant,  Incompetent,  Inadmissible,  and  be- 
cause the  character  of  state  witness  Bervll 
Williams  bad  not  been  put  in  issue,  predicat- 
ing bis  motion  upon  the  fact  that  defendant's 
counsel  was  engaged  In  oUier  matters,  and 
did  not  hear  tibe  questicm  propounded,  the 
answer  to  which  was  reeinnsive,  and  upon 
which  the  motion  was  based.  No  objection 
was  made  to  the  question ;  the  answer  there- 
to being  responsive,  the  court  did  not  err  in 
overruling  tbe  motion  of  the  defendant  to 
exclude  same,  it  being  a  long-settled  mle 
that  a  timely  objection  to  a  question  calling 
for  illegal.  Irrelevant,  and  immaterial  testi- 
mony miut  be  made;  otherwise  it  cmnea  too 
late.  A  party  cannot  speculate  on  the  answer 
of  a  witness,  resptHudve  to  a  question,  and 
claim  the  benefit  of  It,  if  fiivorable,  and  dis- 
card It  if  preJudlelaL  Downey  v.  State,  116 
Ala.  108,  22  South.  479.  Counsel  engaged  in 
the  trial  of  a  case  should  ask  for  a  cessatlOD 
thereof,  should  it  become  necessary  to  divert 
his  attention  to  some  other  matter  at  hand, 
and  no  exception  to  tbe  rale  above  announced 
could  be  allowed  under  the  facts  as  shown  In 
the  instant  case. 

[B]  Assignments  of  error  (d)  and  (e)  are 
without  merit  The  testimony  of  the  state 
was  properly  submitted  to  the  jury  for  Its 
consideration,  and  the  weight  and  sufficiency 
thereof  was  a  question  for  the  Jury  to  decide. 
Tbe  burden  upon  tbe  state  In  a  criminal  case 
is  to  prove  beyond  a  reasonable  doubt  that 
tbe  defendant  Is  ^llty  of  an  offense  embrac- 
ed In  the  charge  against  him.  It  is  not  In- 
cumbent upon  it  to  prove  the  impossibility  of 
his  Innocence.   Lovett  v.  State,  10  Ala.  App. 

72,  64  South.  643.  There  was,  therefore,  no 
error  In  overruling  the  motion  to  exclude  the 
evidence  of  the  state,  and  In  requiring  the 
defendant  to  make  his  defense  after  the  state 
hnd  closed  Its  case.  For  the  same  reasons 
and  under  authorities  supra  the  court  did 
not  err  In  overrallng  defendant's  motion  for 
a  new  trial. 

There  being  do  error  of  a  reversible  nature 
In  the  record,  the  judgment  of  the  lower 
court  win  be  affirmed. 

Affirmed. 

(IS  Ala.  App.  619)  ^"^^ 

JERNIOAN  V.  COX.    (4  Dlv.  410.) 

(Court  of  Appeals  of  Alabama.   April  3,  1917.> 

Chattei.  Mortgages  «:s»SO  — FsAtrD— Qtnu- 
TJOTt  TOR  Jury— Evidence. 

Where,  in  detinne  to  rpcovftr  two  mules  un- 
Aft  descrlptioQS  in  chattel  mortgages  reading, 
"all  our  live  stock  and  increase  •  *  •  al!io 
all  other  personal  property  not  herdn  qtetifical- 
1y  named  owned  by  me  or  ns  now  or  at  the  ma- 


tarlt7  of  this  papw,"*  thei*  was  evidoice  ta 
show  that  defendant  signed  tiie  mortgages  with- 
out reading  than,  on  the  represen ta tioos  that 
they  were  only  to  cover  idie  iw<^ert7  apecifieallr 
described,  and  that  ther  <Ud  not  include  any 
other  pn^Mrty*  the  Question  of  fitmvd  was  far  tbe 
Jury. 

[Ed.  Note.— For  other  eases,  see  Chattel  Hoct- 
gages,  Cent  IMg.  1 142.] 

Appeal  from  Circuit  Court,  Coffee  Coonty: 
H.  A.  Pearc^  Judge. 

AcUon  in  detinue  by  Joe  Jetnissa  against 
D.  a  Oox  for  the  racovery  of  two  mnles. 
From  a  judgment  fOr  defnidant,  plaintiff  ap- 
peals. Affirmed. 

Riley  &  Oarmlchael,  of  Elba,  for  appel- 
lant,  w.  W.  Sanders,  of  BOba.  fbr  aivd- 

leei 

SAMFOBD,  J.  The  appeUant,  Joe  Jer- 
nlgan,  plaintiff  in  the  court  below,  held  two 
mortgages,  one  dated  March  21, 1908,  and  one 
dated  January  15, 1909,  signed  by  the  d^end- 
ant,  and  describing  (»rtain  epedUe  pervonal 
property,  and  in  addition  thereto  ccmtalnlng 
the  following  general  descriptions: 

"All  our  Uve  stock  and  Increase,"  and,  "Abe 
all  other  personal  pr<^rty  not  ber^  apecifica^ 
ly  named  owned  by  me  or  ns  now  or  at  the 
turity  of  this  paper." 

The  first  quotation  above  set  out  preceded 
the  description  of  the  specific  property  and 
was  a  part  of  tbe  printed  form,  and  the  sec- 
ond quotation  followed  the  description  of  the 
specific  property  and  was  also  a  part  of  the 
printed  form.  The  description  of  the  spedfie 
property  was  written  Into  the  printed  form. 
It  la  not  contended  that  tbe  prop^^ty  sued  for 
was  described  is}eciflcally,  but  that  it  la  cov- 
ered by  the  general  descriptions  embraced  ta 
the  two  quotations  above  referred  to. 

There  was  evidence  tending  to  show  that 
the  defendant  could  read,  that  he  signed  the 
mortgages  without  reading  them  on  the 
resentations  that  they  were  only  to  cover 
the  mules  spedflcally  described,  and  that 
they  did  not  include  any  other  property.  As 
said  in  the  ease  of  B.  R.,  U  &  P.  Ca  r.  Joi^ 
dan.  170  Ala.  630,  54  South.  280: 

"It  la  well  settled  that  a  person  who  signs  an 
instrument  without  reading  it,  when  he  can 
read,  cannot,  in  the  absence  of  fraud,  deorit,  or 
misrepresentation,  avtnd  the  ^Fect  of  hia  dgna- 
ture,  because  not  informed  of  its  contents;  and 
the  same  rule  would  apply  to  one  who  cannot 
read,  if  he  neglects  to  have  It  read,  or  to  inquire 
as  to  its  contentSb  •  •  •  *Bttt  tb»  mle  is 
otherwise  where  Its  execution  is  obtaioed  by  a 
misrepreaentation  of  Its  contents;  the  party 
signiiu;  a  paper  he  did  not  know  he  was  sum- 
inK  and  really  did  net  Intend  to  sign.  It  is  Sm- 
material  In  the  latter  aspect  of  the  ease  that 
the  party  signing  It  bad  an  opportunity  to  read 
the  paper,  for  he  may  have  been  prevented  from 
doitu;  eo  by  tbe  very  fact  that  be  trusted  ta  the 
truth  of  the  representation  made  by  the  other 
party  with  wfann  be  was  dealing.* "  B.  B.,  Lk  ft 
P.  Co.  V.  Jordan.  170  Ala.  535.  638,  54  South. 
282,  and  authorities  there  dted. 

I It  was  contended  on  the  trial  of  this  case 
that  such  nuttcsentations  had  ben  made  to 
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the  defendant,  and  that  he  trusted  to  the 
truth  of  such  representations  to  his  prej- 
udice; and  there  was  evidence  sufficient  for 
this  question  of  fraud  to  be  submitted  to  the 
lur7 ;  and  the  court  made  no  error  in  ao  do- 
ing. 

The  testimony  of  Cox  was  relevant,  and  the 
court  properly  overruled  tbe  plalntUTe  motion 
to  exclude  it. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  lower  court  Is  afflnoed. 

Affirmed. 

(15  Alft.  App.  820) 

WOODS  V.  STATBl   CT  DIt,  447.) 

(Gonxt  of  Appeab  of  Alabama.  Maidi  23, 

1917.) 

IirroxioATino  LiquoBs  ^>236(4)— CramiAi. 

FBOBECUTIORS— AXDINO  SALS. 
*In  a  prosecution  (or  aiding  a  Uonor  law 
violation,  evidence  that  the  defendant  aided  and 
abetted  tbe  principal  in  procuring  an  unlawtol 
sale  (tf  prohibited  liquors,  and  that  he  aided  in 
transportins  the  liquors  to  the  state's  witness, 
was  sufficient  to  justify  a  convictirai. 

[EU.  Note.— For  other  cases,  see  Intozicatlns 
l/quors,  Cent.  Dig.  S|  SOS,  806.} 

Appeal  from  Circuit  Court,  St.  Clair  Coun- 
^ ;  J,  SL  Blackwood.  Judge. 

Frank  Woods  was  convicted  of  aiding  a 
Uquor  law  vi<^tioD,  and  appeals.  Affirmed. 

J.  W.  Inzer  and  Gmbry  ft  Emtwy,  aU  of 
AshvUle.  and  a  B.  Robinson,  of  PeU  City, 
for  appellant.  W.  li  Martlii,  Attr*  <3en.,  for 
the  State. 

BROWN,  P.  J.  This  Is  a  companion  case 
to  Hu^  Rogers  v.  State,  73  South.  904,  dis- 
posed of  January  30,  1917.  The  undisputed 
evidence  shows  that  the  defendant  aided  and 
abetted  Rogers  In  procuring  an  unlawful  sale 
of  prohibited  liquors,  and  that  he  aided  In 
transporting  the  liquors  to  the  state's  wit- 
ness Crump. 

The  case  is  governed  by  the  principles  de- 
clared in  Brid^forth  v.  State,  74  South.  40^. 
and  Rogers  v.  State,  supra,  and  anthorltles 
there  cited. 

There  is  no  oror  ta  the  record,  and  the 
judgment  la  affirmed. 

Affirmed. 


(15  Ala.  App.  «21) 

HATES  et  aL  T.  HATES.    (8  Dlv.  41^) 
(Court  of  Apjwals  of  Alabama.  April  8,  1917.) 

1.  Tbiai,  «9263(9— lN8iBUOinoH»— loHtmnca 
Issues. 

In  an  action  for  assault  by  a  wife  against 
a  husband  aristng  from  a  strugsle  for  tlie  pos- 
sessioD  of  their  cbUd,  an  instruction  that,  if 
the  jury  believed  the  evidence,  they  must  find 
for  defendants  was  pnva>]y  refused,  since, 
though  tbe  father  had  rightfal^  taken  the  child 
in  the  first  instance,  be  oould  not  use  ezces- 
slve  force  is  retaining  it;  and,  there  being  evi- 
dent on  that  point,  the  question  was  one  for 
the  jury. 

[Ed.  Note.— Fv  other  eases,  see  Trial,  Cent. 

Dig.  S  620.] 


2.  Tku,  «=»260(1)— InsTBUoraoiis— BxqtixsT- 

■D  iNSTBxrcnoifs. 
Requested  instmctloDa  ooverad  hy  others 
given  are  prcqteriy  refused. 

[Ed.  Note.— SVnt  othe^  cum,  mm  nial,  Cant. 
Dj]g.  i  651.] 

Appeal  from  Qtrcnlt  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  b7  Maole  Hayes  against  J.  Benr 
Hayes  and  others.  Judgment  fax  plaintiff, 
and  defendants  appeal.  Affirmed. 

Stre^  Isbell  ft  Bradford,  of  Guntersvllle, 
for  appellants.  John  A.  Losk  ft  Son,  of  Gon- 
tersville,  and  A.  B.  Hawkins,  at  Albertvllla^ 
for  appeliea 

SAMFOBD,  J.  The  appellee  (plalntlfl  be- 
low) brings  her  suit  to  recover  dama^  for 
an  alleged  assault  and  battery  upon  her  par- 
son. The  following  are  the  facts  necessary 
to  a  dedslcm:  The  appellee  and  Jno.  Arthur 
Hayes  were  husband  and  wife,  and  were  liv- 
ing apart  Jno.  Arthur  was  the  father,  and 
the  appellee  was  the  mother,  of  a  child 
about  seven  years  old.  On  the  day  of  the  al- 
leged assault^  the  father  came  near  the  house 
where  the  appellee  was  then  living,  and  call- 
ed the  child  to  come  to  him,  which  it  did 
without  protest,  either  from  the  diild  or  Its 
mother.  When  the  <^1d  reached  its  father, 
he  took  it  in  bis  arms  and  b^ian  to  run. 
The  mother  then  ran  after  tlittn,  and  under* 
took  to  repossess  herself  of  the  dilld,  whldi 
she  was  prevented  from  doing  by  the  other  de- 
fendants, evld^tly  acting  In  eoncert,  in  sodi 
mannw  as  to  make  tbe  act  <tf  ia»  ttie  ftct  of 
alL  There  Is  a  slight  conflict  in  the  testi- 
mony as  to  Just  how  much  force  was  used  by 
the  defendants.  The  defendants  asked  tilirer 
charges  In  writing,  which  the  court  refused, 
and  which  refusal  is  now  assigned  as  error, 
as  followa: 

"(1)  The  court  ehai««B  Uie  jury  that  if  th«y 
believe  the  evidence  in  this  case^  they  must  find 

for  tiie  defendants. 

"(2)  The  court  charges  tbe  Jury  that  the  law 
reco^iises  the  jn^uiary  right  of  the  fiather  to  the 
custody  of  the  diild,  even  as  against  the  moth- 
er, unlesB  it  is  sbowii  that  the  ^ther  is  an  un- 
fit or  unsuitable  person  to  have  custody  of  bis 
own  child. 

"(3)  Tbe  court  duuges  the  Jury  that  U  the 
father  of  the  child  pined  It  up  peaceably  in 
front  (rf  tbe  mothers  borne,  without  the  «n- 

{)loyment  of  any  more  fbroe  than  was  involved 
n  rai^ng  the  dilld  Into  his  arms,  he  thereby 
l>ecame  lawfully  in  possesrion  of  the  child,  and 
the  fact  that  o»  understood  the  mother  might 
attempt  to  retake  the  child  vronld  not  make  the 
fathers  act  in  irfddng  up  the  child  wrongful, 
and  would  give  tbe  mother  no  right  to  attempt 
to  re-take  the  child  by  ftmse." 

[1]  The  court  did  not  err  in  refusing  to 
give  charge  No.  1.  Even  if  the  father  had 
the  right  to  take  the  child  In  the  first  in- 
stance, he  would  not  have  the  right  to  use 
excessive  force  In  retaining  It,  and  there 
was  evidence  to  go  to  the  Jury  on  this  point, 
and  the  court  did  not  err  in  submitting  It 

[2]  Charges  2  and  S  assert  correct  pr(v>osl- 
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doDs  of  law,  bnt  are  corered  by  glren  diaix- 
es  A,  B,  aod  C. 

We  find  no  error  In  the  record,  and  tJw 
Jodgment  of  tbe  iowm  ooort  la  affirmed. 

Affirmed. 

(IS  Ala.  App.  623)  ' 
CONSOLIDATED  iSERCANTIUSi  GO.  T. 
WARREN.    (4  Dir.  401.) 

(Oonrt  of  Appeals  of  Alabama.   Jan.  30,  1917. 
Od  Bebearinc  April  8,  1017.) 

1.  EZECUTOBS  AND  AmaiflSTBATOBS  4s»4370) 

— Acnona— Stat. 
Code  1907,  I  2803.  providin?  tbat  no  salt 
sball  be  commenced  against  an  administrator  un- 
til 6  months,  and  that  no  judgment  Bball  be  ren- 
dered against  him  nntil  12  months  after  the 
grant  of  the  lettos  of  administraticm,  does  not 
protect  a  deftaulant  from  being  forced  to  trial 
before  the  expiration  of  12  months  from  a  grant 
of  letters  of  administration  to  an  administrator 
oi  a  deceased  plaindlf  in  wbose  name  the  canee 
has  been  revived. 

[Ed.  Note. — For  other  cases,  see  Bxecntors  and 
Administrators,  Cent.  Dig.  U  172»-17a4.1 

2.  Dbtxnuk  «s>18--BTZDsiiaB  — OwnwiP 
or  Pbopebtt. 

Where  in  detfnne  under  a  mortgage  to  re- 
cover cotton  the  Question  whether  the  relation 
between  the  mortgagor  and  his  son  waa  that  of 
tenants  in  common  in  the  cotton  w  that  the 
mortgage  covered  only  tbe  father's  interest  was 
in  issae,  evidence  that  the  bod  was  under  age 
and  lived  In  the  same  bouse  with  his  father  aa 
a  member  of  the  father's  farail^,  and  of  other 
circumstances  tending  to  support  plaintiff's  the- 
ory, was  properly  admitted. 

[Ed.  Note.— For  other  ouna,  aee  Detinoe, 
Cent  Die.  H  84rW 

3.  Landlobd  and  Tenant  ^ss»326(3)— Tenah- 
cr  IN  CoifUON— Cbofs. 

An  agreement  made  in  December,  1911.  be- 
tween fatner  and  son  whereby  Uie  father  rented 
land  to  his  son  agreeing  to  furnish  a  team  and 
one-half  the  fertilizer,  while  tbe  son  was  to  fur- 
nish the  labor  and  time  for  cultivating  the  crop, 
the  crop  to  be  equally  divided  between  them, 
fixed  the  relation  between  them  as  that  of  ten- 
ants in  common  in  tbe  crop. 

[Ed.  Note.— For  other  cams,  see  landlord  and 
Tenant.  Gent.  Dig.  1 1S60.] 

4.  Itef  ANOT  IN  COHUON  ^=>46— PBIOBITT  OT 

Bights— Chattel  Mobtgaoes. 
Where  a  mortgage  is  given  on  a  crop  owned 
by  the  mortgagor  and  anoUier  as  tenants  la  com- 
mon, the  rights  given  by  aoch  relation  are  snpe- 
rior  to  those  of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  aas  Tenancy  ia 
Commtm,  Cent  Dig.  |  IBS.] 

5.  WiTNEaaEa  C=»1G9^)  —  Ookfetenoh  — 
TaANaACTZOHB  WITH  Pebsohb  Since  De- 
ceased. 

In  detinne  mider  a  mortgage  to  recover  cot- 
ton from  a  purchaser  from  the  mortgagor,  the 
mortgagor  is  incompetent  to  testify  that  he  paid 
the  mortgage  debt  to  the  deceased  mortgagee. 

[Ed.  Note^For  other  cues,  ne  WitnesMs, 
Cent  Dig.  1 681.] 

6.  DEmrUB  «»lft— BTIDEHGE-OWNSBnap  OT 

Pbopebtt. 

In  detinue  under  a  mortgage  to  recover  cot- 
ton, plaintifTs  testimony  tbat  tfac  mortgagor's 
■on  never  claimed  the  crop  sntil  "the  cotton 
began  to  move"  was  competent  to  rebut  defend- 
ant's testimony  that  the  father  had  no  interest 
in  the  crops  raised  by  his  son. 

[Ed.  Note.— For  other  easee,  see  Detinne, 
Cent  Dig.  ii  84-36.] 


7.  ExcEinions,  Bzu.  or  «»26  —  CoimsDc- 

TIOK. 

A  bill  of  exceptions  will  be  coitEtmd  Boec 
strongly  against  tbe  appellant 
rEd.  Note.— For  other  casflL  tea  FiiaiilliBB, 

Bfll  of,  Cent  Dig.  8  33.]^^ 

On  Beheariog. 

8.  Appkai.  ard  Ebeob  «s»g06— PnmTaura 

FOB  BBTIBW— BlIX  or  EXCEPnOHB. 

Where  in  detinne  under  a  mortgage  the 
mortgage  offered  in  evidence  does  not 


plaintiff's  claim,  defendant  on  appeaUss  aboidd 
Inomporate  the  mortgage  In  its  U  a 
tions;  otherwise  It  will  be  presumed  tbat 
trial  court  properly  ruled. 

[Ed.  Note,— For  other  eaae^  ese  Appeal  and 
Error,  Cent  Dig.  |  8677.] 

9.  Appeal  and  Ebbob  ^»9a7(gH-P»M»—Ta- 

TiON  or  Review- Pbesumption. 
Where  the  refusal  of  an  affirmative  cham  is 
complained  of  on  appeal,  and  it  affirmatively 
appears  that  all  tbe  evidence  offered  below  i>  not 
set  out  in  the  record,  it  will  be  presumed  that 
there  was  evidence  anthorising  tiie  contt  to  re- 
fuse tbe  affirmative  charge. 

[Ed.  Note.— For  other  caaea,  nee  Appaal  and 
Error.  Cent  Dig.  S  3748.] 

Appeal  from  Ctrcoit  Goort,  Hairy  Connty ; 
ju.  SolUe,  Judg& 

Detinue  by  Delphie  Warren  against  W.  M. 
Mitchell  for  a  bale  of  cotton  and  certain, 
cotton  seed.  D^endant  Mitchell  Interposed 
a  sworn  affidavit  denying  any  claim  to  the 
property,  and  setting  np  that  it  was  owned 
and  claimed  by  the  Consolidated  Mercantile 
Company.  During  the  progress  of  the  cause 
Mrs.  Delphle  Warren  died,  and  the  cause 
was  revived  in  the  name  of  B.  Ik  Wamo 
as  administrator.  Judgment  for  itotntig, 
and  d^endant  appeals.  Affirmed. 

Plaintiff  claimed  under  a  mortgase  gtveit 
by  J,  M.  Dansey,  to  Delphie  Warren,  and  thaf 
the  cotton  in  controversy  was  conveyed  hj 
the  mortgage.  The  other  facta  soffldenay 
appear. 

Farmer  &  Farmer,  of  Dothan,  fOr  appel- 
lant W.  O.  Long,  of  AbberUl^  Cor  w^lee. 

BBUWN,  J.  [1]  Tbe  manifest  purpoae  of 
section  2803,  Code  1907,  providing.  -No  suit 
most  be  commenced  agidnat  an  executor  or 
administrator,  as  such,  until  six  months,  and 
DO  judgment  rendered  against  him,  aa  mu3x, 
until  twelve  months  after  the  grant  of  letters 
testamoitary  or  of  administration,''  Is  to 
protect  the  estate  and  to  prer^t  claims  be- 
ing estaUished  against  It  by  Judicial  pro- 
ceedings tmtil  the  personal  representative 
has  bad  ample  opportunity  to  ascertain  the 
condition  of  the  estate  and  the  true  status 
of,  the  claims  against  It;  and  suits  by  the 
personal  r^resentative  to  recover  the  assets 
of  the  estate  are  not  within  the  influence  of 
this  statute.  Alabama  State  Bank  t.  Glass. 
82  Ala.  278,  2  South.  641.  The  defendant's 
insistence  that  this  statute  protected  him 
from  being  forced  to  trial  until  the  eipira- 
ticm  of  12  months  from  the  grant  of  letters 
of  administration  was  without  merit 
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The  plalntUTs  theory  of  tbe  case,  as  we 
gather  It  from  the  record,  was  that  the  cot- 
ton In  controTersy  was  grown  by  John  Dan- 
sey,  and  that  the  alleged  claim  of  Grady 
Dansey  was  a  snbterfnge  designed  to  defeat 
the  plalntlfTs  rights. 

The  theory  of  the  defendant  seems  to  have 
been  that  the  debt  secured  by  the  mortgage 
bad  been  paid,  and  that  the  plaintiff  had 
no  right  In  the  cotton,  and,  further,  that  the 
relation  between  John  Dansey  and  Grady 
Dansey  was  that  of  tenants  In  common,  and, 
the  relation  having  been  established  before 
tbe  execution  of  the  mortgage  by  an  agree- 
ment between  John  and  .Grady  Dansey,  that 
the  mortgage  only  covered  the  interest  of 
John  Dansey. 

[2]  These  being  the  Issues,  any  evidence 
tending  to  show  that  tbe  claim  of  Grady 
Danser  was  not  In  good  faith,  or  the  true 
relation  between  the  r'-^^ies,  was  relevant 
to  the  issues  and  admissible.  On  this  theory 
the  court  properly  allowed  the  plaintiff  to 
show  that  Grady  Dansey  was  under  age,  that 
he  lived  In  the  same  house  with  his  father 
as  a  member  of  the  father's  family,  and  such 
other  circumstances  having  a  tendency  to 
support  the  plaintiff's  theory. 

[3]  The  evidence  offered  by  the  appellant 
shows  that  the  agreement  between  John  and 
Grady  Dansey,  father  and  son,  was  made 
In  December,  1911 ;  that  the  agreement  was 
that  the  father  rented  Grady  a  crop  on  the 
place  be  had  rented  from  Warren;  that  the 
''*^her  was  to  furnish  the  land,  the  team,  and 
^ne-half  the  fertilizer  for  the  crop,  wlUle  the 
son  was  to  furnish  the  labor,  and  the  time 
for  the  cultivation  of  the  crop,  the  crop  to 
be  equally  divided  between  them.  This  agree- 
ment (having  been  made  in  1911.  and  before 
the  amendment  of  Code  1907,  |  4743,  by  Acts 
1915.  p.  112)  fixed  the  relation  between  the 
parUes  as  that  of  tenants  In  common  in  the 
crop.  Hendricks  t.  Clemmons.  147  Ala.  690, 
41  South.  306 ;  Haynes  Mera  Oo.  t.  Bell,  163 
Ala.  326.  60  South.  311. 

[43  Tile  plaintiff's  mor^ge,  as  aome  of 
the  evidence  tends  to  show,  was  not  given  un- 
til April,  1912,  after  the  relation  between 
tbe  Dans^,  if  that  phase  of  the  evidence 
Is  to  be  believed,  became  fixed,  and  therefore 
Grady  Danse/s  interest  In  the  ceop,  U  the 
relatUm  of  tenants  In  commcm  existed  be- 
tween tbe  Danaeya,  was  superior  to  that  of 
the  mortgagee.  Halrslip  t.  Bramiina,  73 
South.  464;  Kllgore  t.  Jones,  78  South.  882; 
Bfay  er  T.  Taylor,  60  Ala.  403, 44  Am.  Bep.  622. 

[I]  The  only  themy  on  whldi  the  evidence 
of  payment  of  the  mortgage  debt  could  be 
material  Is  that  the  mortgage  vested  In  the 
mortgagee  tbe  tlUe  to  tb»  cotton  In  oontro- 
versy,  and  If  the  suit  wsb  against  the  mort- 
gagor instead  of  his  vendee,  If  defendant  was 
a  vendee  of  the  mortgagor — and  this  was 
for  ^e  Jury — the  mortgagor  would,  beyond 
question,  be  incompetent  to  testify  that  he 


paid  the  mortgage  debt  to  the  deceased  mort- 
gagee. This  being  trae,  he  cannot,  by  as- 
signing his  interest  in  the  property,  remove 
his  tncompetracy.  Moore  v.  Williams,  129 
Ala.  329,  29  South.  795;  Glover  v.  Gentry 
&  Moore.  104  Ala.  222.  16  South.  38. 

[I]  The  testimony  of  the  plaintiff,  Warren, 
to  the  effect  that  Grady  Dansey  never  laid 
any  claim  to  the  crops  ontU  *ibe  cotton  be- 
gan to  move"  was  competent  to  rebut  the 
testimony  offered  by  the  defendant  that  John 
Dansey  had  no  interest  In  the  crops  raised 
by  Grady  Dansey.  Humes  t.  (^Bryan  ft 
Washington.  74  Ala.  64. 

[7]  The  bill  of  exceptions  will  be  construed 
most  strongly  against  the  appellant  Mas- 
sey  V.  Smith,  73  Ala.  173;  Dudl^  v.  Chil- 
ton County,  66  Ala.  693 ;  McGehee  t.  State, 
62  Ala.  224.  While  the  mortgage  la  not  set 
out  In  the  bill  of  exceptions,  it  suffldeDtly 
appears  from  the  record  ttiat  It  was  offered 
and  reeelTed  in  evidence. 

The  contested  questiona  Sn  the  can  were 
properly  left  to  the  ^iry. 

Alflnaed. 

On  Behearlnft 

BROWN.  P.  J.  [II  The  burden  la  on  the 
a]H>eIlant  to  show  error.  Smith  v.  State, 
183  Ala.  10,  62  South.  864.  In  meeting  this 
burden,  if  the  mortgage  offered  In  evidence 
by  appellee  did  not  sustain  the  claim,  it  was 
the  dut7  of  the  appellant  to  Incorporate  the 
mortgage  In  his  bill  of  exceptions;  and, 
having  ftilled  in  this,  the  presumption  pre- 
vails that  the  court  properly  ruled.  Garland 
V.  Burke,  73  South.  10. 

[II  Furthermore  {Where  It  afBrmatlTely 
appears  that  all  the  evidence  offered  on  the 
trial  Is  not  set  out  In  the  record.  It  wlU  be 
presumed  on  appeal  that  there  was  evidence 
on  the  trial  whlc^  authorized  the  court  to 
refuse  the  affirmative  charge  for  app^ant 
South.  Ry.  Go.  r.  Herron,  12  Ala.  ^p.  416, 
68  South.  661. 

Application  overmled. 

  OB  Ala.  App.  626) 

HAWKINS  T.  STATE.    (8  Dlv.  800.) 

(Court  of  Appeals  of  Alabama.    Mardi  28, 
1917.) 

LaBOXNT  4=»76(1)— TbUIt— InSTBUOTION. 

In  a  prosecQtion  for  larceny  of  a  cow,  where 
the  defense  was  that  defendant  had  won  the 
cow  in  a  gambling  game,  the  court  erred  in  re- 
fusing the  charge  requested  by  defendant  that  if, 
after  considering  all  the  evidence,  the  jury  had 
a  reasonable  doubt  whether  defendant  took  the 
cow  unlawfaUy,  or  whether  he  purchased  it  In 
good  faith,  they  would  find  defendant  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  1 196.] 

Ai^eal  ttom  Gtrcnlt  Courts  Landeirdale 
County;  C  P.  Almon,  Jndge. 

(Siarlle  Hawkins  was  convicted  of  larceny 
of  a  cow,  and  he  appeals.    Reversed  and 

remanded. 


«s>For  otbw  CMM  MS  MOW  toplo  snd  KBT-NUUBBR  In  all  Ker-Niunbored  Dlf  wta  t»A  ^^?V^  ^ 
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The  conteDUon  of  tbe  appellant  Is  that  the 
Indictment  read  "Jim  Yank,"  Instead  of  "Jim 
Tank,"  in  laying  the  possession  of  the  prop- 
erty, and  that  the  proof  showed  the  property 
to  be  that  of  Jim  Tank.  The  defttise  was 
that  defendant  had  won  the  cow  from  anoth- 
er party  in  a  gambling  game,  and  did  not 
steal  the  cow  from  the  prosecuting  witness. 

James  Jackson,  of  Tuscumbia,  and  Mitch- 
ell &  Hugbston,  of  Florence,  for  appellant 
W.  h.  Martin,  Atty.  Gen.,  and  P.  W.  Turner, 
Asst  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  The  court  has  Inspected 
the  original  Indictment  transmitted  to  the 
court  tinder  the  rule,  and  finds  that  the  name 
of  the  person  alleged  to  be  the  owner  of  the 
property  as  laid  in  the  indictment  is  "Jim 
Tank."  This  disposes  of  the  appellant's  con- 
tention that  there  was  a  variance  between 
ttie  averments  and  proof. 

Under  the  evidence  In  the  case  the  court 
erred  In  refusing  the  following  charge  re- 
quested by  defendant: 

"If,  after  considering  all  the  evidence,  the 
jnry  have  a  reasonable  doubt  whether  defendant 
took  the  oow  unlawfully,  or  whether  he  purchas- 
ed it  in  good  faith  from  Hardin,  they  will  find 
the  defendant  not  guilty." 

We  have  examined  the  oral  charge  of  the 
court,  and  hold  that  it  does  not  render  harm- 
less the  refusal  of  this  charge. 

Reversed  and  remanded. 

(16  Ai».  App.  esn 

GONSTOBD  T.  STAm  (4  Dir.  460J 
CCourt  of  Appeals  of  Alabama.  Feb.  6,  1917. 
On  Rebearhig,  Mardx  SS,  10170 

1.  HOWCIDE  ^»171(2)— MUBDEB— EWinENOK 

— Admissibzlitt. 
Evidence  that  witness  followed  tracks  to 
the  place  of  the  killing  from  near  defendant's 
home  was  admiasible. 

[Eld.  Note.— For  other  eases,  see  Homlcidek 
Cent.  Dig.  I  362.1 

2.  HoinOXDI  «=»268— MiTBDEB— QUKSnOIT  FOB 
JUBT. 

The  question  whether  the  tracks  were  those 
of  the  two  defendants  was  for  the  jury. 

[Dd.  Note.— For  other  cases,  see  Bomicide, 
Cent  Dig.  S  5S2.] 

3.  Cbiuiral  Law  4=»{^!S— Btidbnce— Coh- 
raasiONB. 

In  prosecution  of  two  perscKis  for  murder, 
testimony  of  a  voluntary  confeMion  of  one  of 
them  was  admissible  when  properly  limited  to 
affect  the  author. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1002-1010.] 

4.  CBiHinAi.    Law  «s>423(1}— EviDxnoD— 
Declabations  or  Conspibator— Admissi 

BILITT. 

Where  a  conspiracy  is  established,  any  act 
or  declaration  of  a  conspirator  made  or  done  in 
fnrtberance  of  the  common  design  la  admissible 
in  evidence  against  a  cocoaq>irator. 

[Bd.  Note^For  other  cases,  see  Grlminal 
Law,  Cent  Dig.  K  989,  999.] 

6.  Homicide  ®=»165— Mubdbb— Bvidenoi^ 
Adhissibiitt. 
Where  defendant  had  had  trouble  with  de- 
ceased over  deceraed's  alleged  illicit  relations 


with  defendant's  danghtu>,  evidence  that  decea^ 
ed  was  a  married  man  was  immateiial  and  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  HomicidaL 

Cent  Dig.  §  319.] 

6.  Cbihikal  Law  ^364(3)— Bnouffa—AD- 

UBBIBILITT— RB8  OESTA. 

Acts  and  statements  (rf  one  accused  of  mur- 
der immediately  after  the  killing  and  constitut' 
iug  res  gestee  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  6S  808,  816.] 

7.  Wminafts  «s>870(8)— Bzahxetatioii— 
Bias. 

Defendant's  question  of  state's  witness 
whether  he  ran  with  deceased  a  good  deal  about 
the  time  of  the  murder  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1189.] 

S.  HouiciDE  €=3l88(6)— MuBOEB— Seu-Dx- 
EEN  SB— Evidence— Admibbibiutv. 
IQvidence  that  deceased  habitually  carried 
a  pistol  was  inadmissible  in  the  absence  of  evi- 
dence that  defendunt  knew  of  such  habit 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  396.] 

9.  HOIUCXDEI  ^169<«(h- MUBDEB— BTIDBNO 

— Admzbbibilitt. 
Evidrace  of  trouble  aocnaed  had  with  de- 
ceased a  week  prior  to  the  offense  over  deceas- 
ed's alleged  ilncit  relatiouB  with  defendant's 
daughter  was  inadmissible  as  too  remote,  and 
not  of  such  character  as  to  palliate  the  offense^ 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  348.] 

10.  Criminal  Law  «=3>390— Etidbkcs— Ab- 
uisBiBiurr. 

Where  defendant  sought  to  show  deceased's 
alleged  illicit  relations  with  his  daughter,  where 
counsd  stated  that  if  a  witness  was  permitted 
to  answer  he  would  state  that  deceased  carrie9 
the  danriitw  to  a  certain  house,  and  intended 
to  keep  her  there  for  an  Immoral  purpose,  the 
answer  was  properly  excluded,  since  no  witness 
could  testify  what  another  party  intended  to  do. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  I>ig.  S  858.] 

11.  Witnesses  <S=>236(Q  —  Exahikatioh— 
Sbpabatiok  or  Good  ahd  Bad  Pabis  (» 
Anbweb  to  Question. 

Where  both  competent  snd  InctHnp^ent  tes- 
timony is  called  for  by  a  single  question,  the 
court  is  not  bound  to  separate  the  admisslbla 
from  tb«  inadmissiUe  and  will  not  be  put  in  er- 
ror for  excluding  the  answer  to  tlie  eimre  v» 
tion. 

[Eld.  Note.— For  oOiw  caae^  see  Tntnesses, 
Gent  Dig.  f  823.] 

12.  Witnesses  ^321— YougbCno  Fob— 

Cbedibilitt  or  Witnesses. 
Where  the  accused  introduces  a  witness,  ba 
vouches  tor  the  truth  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witn—et, 
Cent  Dig.  gg  1091,  1099.  1100.] 

13.  HouicidB  «=s>244(1)— HVIDKNCft— Rmk 
TOKINQ  DIFFICUX.TT— SurnOIENCT. 

Evidence  held  to  prednde  theory  of  s^-dc- 
fense,  since  it  ^owed  that  accused  was  not  free 
from  fault. 

[Ed.  Note.— For  othw  cases,  see  Homiddeb 
Cent  Dig.  {  507.] 

On  Rehearing. 

14.  Homicide  4=>276— SELr-DxrENSB— XJites- 

TIONB  rOB  COUBT. 
It  is  not  an  invasion  of  the  province  of  the 
jury  for  the  court  to  determine  whether,  ondw 


4s>F<ff  otber  esses  aes  same  topic  snd  KfiT<NUMBIIiB  la  all  Key-Nombared  Dls«>i 
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die  facta  prored,  defendant  may  set  np  mU- 
defenae. 

[Ed.  Mote.— F«  otber  eaaea,  eee  Homldde, 
Cent  Dig.  i  Gea] 

Anneal  from  Circuit  Court, '  Geneva  Comi- 
ty;  H.  A.  Pearce,  Judge. 

Will  C.  ConsfoTd  aud  Gertrude  Conaford 
were  Indicted  for  murder.  Gertrude  Cone- 
ford  waa  acquitted,  and  tbe  otber  defendant 
waa  convicted,  and  appeals.  Affirmed.  On 
rehearing,  application  denied. 

Parmer  &  Farmer,  of  Dothan,  and  W.  O. 
Mulkey,  of  Geneva,  for  appellant  W,  I*. 
Martin,  Atty.  Gen.,  and  Harwell  G.  Davie, 
Asst.  Atty.  Gen.,  for  the  State. 

BRICKEN,  J.  The  defendant  Will  C.  Cons- 
ford,  together  with  Gertrude  Consford,  bla 
daughter,  were  Jointly  Indicted  for  murder 
In  the  first  degree.  Upon  the  trial  of  this 
case  the  defendant  Gertrude  Consford  was 
acquitted  by  the  verdict  of  the  Jury.  Will  0. 
Consford,  the  otber  defendant,  was  convicted 
for  the  offense  of  murder  In  the  second  degree, 
and  was  sentenced  to  ten  yrara'  Iminlaonment 
In  the  penitentiary. 

The  state's  theory  of  the  case  was  to  the 
effect  that  a  conspiracy  was  entered  Into  by 
and  between  the  two  defendants  above  named 
to  tabe  the  life  of  the  deceased,  Clayton 
Goulding;  that  Gertrude,  at  the  request  of 
her  father,  wrote  to  dece^ed  to  meet  her  at 
a  certain  place  (the  place  of  billing)  on  a  cer- 
tain night;  and  that  Will  C.  Consford  ac- 
companied her  armed,  with  a  double-barreled 
shotgun,  and  concealed  himself  nearby,  and 
shot  the  deceased  practically  without  warn- 
ing when  he  came  In  response  to  the  request 
contained  In  the  letter  above  mentioned. 
There  was  no  dispute  that  the  defendant's 
daughter  did  .write  the  letter  which  was  in- 
troduced in  evidence  and  admitted  by  her. 
No  exceptions  were  reserved  during  the  prog- 
ress of  the  trial,  except  as  to  the  ruling  of  the 
court  upon  the  evidence. 

[1 ,  2]  The  first  ruling  insisted  upon  as  con- 
stituting reversible  error  was  as  to  the  court's 
permitting  witness  Pate  to  testify  that  be 
s&w  and  followed  tracks  of  a  man  and  a  wo- 
man at  and  near  the  place  of  the  ahoottng; 
that  in  tracing  the  tracks,  both  of  which 
were  going  in  the  same  direction  and  from  a 
fence  near  defendant's  home  toward  the 
place  of  billing,  he  could  see  where  the  wo- 
man's track  stepped  upon  the  man's  track 
occasionally,  etc.  There  was  no  error  In 
allowing  proof  of  tracks  near  the  place  of 
killing.  All  surroundings  and  drcumstancea 
are  admissible,  and  the  question  as  to  wheth- 
er the  tracks  were  ttiose  of  the  two  defend- 
ants, a  man  and  a  woman,  was  for  the  Jury 
to  dedde ;  hence  the  court  committed  no  ei> 
ror  in  overruling  the  objection  to,  and  In  re- 
fusing to  exclude,  the  testlmmiy  of  witness 
Pate  as  to  tra  As.  Ragland  v.  State.  178  Ala. 
69.  69  Sontb.  637;  Etbridge  t.  State.  124 
Ala.  106.  27  South.  S20. 

[S]  The  court  pKpet]j  pennitted  witness 


Pate  to  testify  to  tbe  confession  made  by  de- 
fendant Gertrude,  as  It  was  first  affirmatively 
shown  by  this  witness  that  the  statement  or 
confession  so  made  was  wholly  voluntary, 
and  the  required  rule  as  to  the  admissibility 
of  this  <^aracter  of  testimony  had  been  com- 
plied with  and  fully  met.  Furthermore,  the 
court,  at  the  time  this  evidence  was  received, 
confined  the  consideration  by  the  Jury  of  this 
evidence  to  Gertrude  Consford,  and  in  Its 
oral  charge  the  court  expressly  placed  the 
same  limitation  upon  said  testimony. 

[4]  The  objection  to  the  testimony  of  state 
witness  May  Adams  was  without  merit,  and 
not  well  taken.  The  facts  testified  to  by  this 
witness  pertained  to  matters  which  happened 
before  the  killing,  and  may  have  had  the 
tendency  to  assist  In  establishing  a  conspiracy 
between  the  defendants  in  line  with  the 
state's  contention.  It  Is  a  .well-settled  princi- 
ple of  law  that  where  a  conspiracy  is  estab- 
lished, any  act  or  declaration  of  a  conspirator 
made  or  dcme  in  furtherance  of  the  common 
design  Is  admissible  In  evidence  against  a 
coconspirator.  West  t.  State,  168  Ala.  4,  53 
South.  277, 

[S]  In  this  case  It  would  appear  that  It 
was  Immaterial  as  to  whether  the  deceased 
was  a  married  man  or  not;  therefore  there 
was  no  error  of  a  reversible  nature  In  the 
court's  having  sustained  tbe  objection  of  the 
state  to  question  propounded  to  witness  Alf 
BlRdL  which  sought  to  prove  that  the  deceas- 
ed was  a  married  man.  Also,  this  matter 
was  already  In  evidence,  and  was  without 
dispute  on  the  [)art  of  the  state. 

[I]  There  was  no  error  In  permitting  the 
state  to  show  what  the  defendant  did  imme- 
diately after  he  shot  deceased;  it  having 
been  ^own  by  the  testimony  of  witness  Mar- 
vin Dunn  that  the  acts  and  statementa  of 
tbe  d^dndant  were  clearly  a  part  of  the  res 
gestfie.  Pate  t.  State.  160  Ala.  10^  43  South. 
S43. 

[7]  Nelthw  was  there  error  In  sustaining 
tbe  objection  by  the  state  to  tbe  question  as 
propounded  to  witness  Marvin  Dunn,  which 
qnestl<m  was  as  follows:  "Ton  run  with 
Clayton  Goulding  down  there  a  good  deal, 
didn't  yon,  about  that  time?"  It  waa  not 
error,  for  clearly  this  question  did  not  call 
for  tbe  answer  which  waa  stated  would  be 
given  to  it,  and  a  responsive  answer  to  the 
question  as  trained  could  not  have  reasonably 
elicited  that  character  of  testimony  which  la 
permissible  In  order  to  test  the  credibility  of 
Uie  witness  on  tbe  grounds  of  bias  or  preju- 
dice.  Storey     State,  71  Ala.  329. 

[t]  Tbe  next  assignment  of  «Tor  insisted 
upon  is  that  tbe  court  improperly  snstained 
the  objection  to  tbe  questions  seeking  to  show 
tbe  baUt  of  deceased  in  regard  to  carrying 
a  pistol.  Tbexe  was  no  error  in  this  ruling 
of  tbe  court,  fiw  It  has  been  repeatedly  held 
in  this  state  that  audi  questions  were  tnt- 
proper,  unless  coupled  wiOt  proof  that  Oie 
defendant  knew  ot  said  bablt  Sims  v.  State, 
130  Ala.  74,  86  South.  138, 101  AqL  St  aep. 
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17;  Bodgen  r.  State,  144  Ala.  8%  40  South. 
572. 

[I]  Tbe  next  insistence  of  error  was  In  the 
court's  refusal  to  allow  tbe  defendant  to 
show  that  Illicit  relations  had  existed  be- 
tween the  deceased  and  the  defendanfis 
daughter,  who  was  a  codefendant  In  this 
case.  Repeated  efforts  to  show  the  particu- 
lars of  such  alleged  Illicit  relations  were  not 
allowed  by  the  court,  and  it  la  insisted  that 
the  court  erred  in  this  connection.  The  dual 
or  twofold  defense  Interposed  by  the  defend- 
ant In  answer  to  the  Indictment — \.  e.,  not 
KuUty,  and  not  guilty  by  reason  of  Insanity — 
appears  to  have  been  abandoned  during  the 
progress  of  the  trial,  and  it  appears  that 
self-defense  alone  was  relied  upon.  Whether 
this  is  true  or  not,  we  are  of  the  opinion,  aft- 
er a  careful  reading  of  the  record,  that  the 
conduct  of  the  deceased  In  connection  with 
defendant's  daughter,  sought  to  be  shown  by 
the  defendant,  and  wlilch  had  happened  a 
wedc  before,  was  too  far  removed  from  the 
time  of  the  killing,  and  .was  too  remote,  and 
had  no  immediate  connection  with  the  fatal 
attack  on  the  deceased  by  the  defendant,  to 
be  germane  to  the  issue  formed  by  tbe  defend- 
ant's second  plea,  and  was  not  of  such  char- 
acter as  to  Justify  or  palliate  the  defendant's 
hct  complained  of  in  the  indictment;  nor 
could  it  shed  any  legitimate  light  on  ttie 
transaction  that  would  be  admissible.  Jlm- 
merson  r.  State,  133  Ala.  18,  82  South.  141 ; 
Rogers  t.  State,  117  Ala.  9,  22  South.  666; 
Bagland  t.  State,  125  Ala.  12,  27  South.  083. 
Under  this  principle  of  law,  the  court  did 
not  err  In  its  rulings  on  this  question. 

[18,11]  The  objectlona  to  these  questions 
were  properly  sustained,  for  the  further  rea- 
son that  when  counsel  stated  to  the  court 
the  answer  he  expected  to  these  questions,  he 
said  that  the  witnesses  would  testify,  if  per- 
mitted to  answer: 

'That  the  deceased  carried  Gertrude  Cons- 
ford  to  a  house  ot  ill  fame,  and  there  had  sex- 
ual intercourse  with  her,  and  iotended  or  ex- 
pected keeping  her  there  fw  that  purpose." 

If,  upon  a  moat  liberal  constnictlOD  under 
the  facta  of  this  case,  any  part  of  such  testi- 
mony could  hare  been  held  to  be  legal  and 
competent.  It  cannot  be  seriously  contended 
that  It  Is  competent  for  a  witness  to  teattfy 
vihat  another  party  Intended  to  do;  and  If 
there  was  any  legal  or  ocnnpetent  testimony 
in  this  connection,  and  also  Illegal  and  In- 
competent  testimony,  the  court  was  not  bound 
to  aerate  tbe  good  from  the  bad,  sustolnlng 
the  one  and  ruling  out  the  other.  Bagland 
T.  State,  125  Ala.  12,  2S,  27  South.  988.  This 
brings  us.  then,  to  the  propositi(m.  Was  tbe 
defendant  entitled  to  this  teatimany  as  tend- 
ing to  show  a  motlTe  tor  the  deceased  being 
tbe  aggressor  in  the  fatal  difficulty?  Oafford 
V.  State,  122  Ala.  M,  20  South,  la  In  Gaf- 
ford's  Case,  supra,  It  was  held  that  testi- 
mony of  tlds  character  waa  admissible  for 
this  purpose ;  but  this  doctrine  has  been  lim- 
ited! strictly  to  where  tbe  testimony  showed 


that  the  defendant  claimed  aelf-deftenae,  and 
was  entitled  under  the  evidence  to  ui^e  it  as 
a  dtfense.  It  has  been  further  held  that  If 
the  defendant  is  not  In  a  position  to  invoke 
self-defense,  such  testimony  is  not  admissible. 
McWilllams  v.  State,  178  Ala.  68,  60  South. 
101. 

"A  slayer  of  a  human  being  must  not  be  on- 
mindful  of  his  words  or  acts  on  the  occasion  of 
the  homicide,  which  are  likely  to  produce  tiie 
deadly  combat    And  if  by  his  acta,  words  or 

conduct  he  shows  a  wilUnsness  to  enter  tbe  con- 
flict, or  if  by  his  words  or  acts  he  inrites  it, 
he  must  be  held  to  have  produced  tbe  neceasiiy 
for  slaying  hi?  adversary,  and  cannot  invoke  the 
doctrine  of  Belf-defense.*'  Stallworth  v.  State, 
146  Ala.  15,  41  South.  188. 

[1 2, 1 3]  In  the  instant  case,  the  evidence  is 
without  conflict  that  the  defendant  Will  a 
Consford  stated  to  witness  Alf  Black  several 
hours  before  the  killing,  "I  am  going  to  kill 
the  god  damned  son  of  a  bitch"  (speaking  of 
and  meaning  the  deceased).  There  was  also 
evidence  that  deceased  had  threatened  the 
defendant,  which  threats  bad  been  communi- 
cated to  him,  and,  notwithstanding  this  In- 
formation, tbe  defendant  himself  testified 
that  wboi  he  first  started  to  tbe  aeene  of 
killing,  be  remembered  the  threats  ot  fbe 
deceased  against  him,  and  thweupon  turned 
back,  and  went  In  fbe  house  and  got  bis  gnu, 
and  went  at  once  to  the  seme  ot  killing^  and 
waited  there  for  some  time  for  the  deceased 
to  arrive;  that  he  shot  and  killed  deceased 
with  a  doable-barreled  shotgun  after  deceas- 
ed had  shot  at  him  with  a  pistol,  etc  Tbe 
defendant  proved  by  bis  witness  John  OonU- 
Ing  that  a  plsto]  belonging  to  deceased  was 
found  the  next  rooming  10  or  15  stqn  from 
where  deceased  was  shot,  but  this  witness 
also  testified  that  the  pistol  when  found  was 
fully  loaded ;  that  there  were  dx  oartrldges 
in  the  gun,  and  "none  <^  them  had  beea  shot 
out  of  U."  03118  was  the  testimony  of  de- 
fendant's own  witness,  and  the  truthfulness 
of  this  witness  was  vouched  for  by  the  de- 
fendant when  he  offered  him  as  his  witness. 
It  appears  from  the-  undli^pnted  erldoiee  In 
this  caae  that  ttie  defendant  was  not  In  a 
posltloa  to  Invoke  a61f-defws^  for  that  be 
was  not  entirely  free  from  fanU  in  xmmAing 
or  bringing  on  tlie' difficulty,  or  oontrlbating 
to  the  situation  out  of  which  the  difficulty 
grew.  Under  these  ooadiUons,  tt  Is  clear 
that  the  court  committed  no  mmt  in  Its  rul- 
ings upon  the  admissibility  of  tbe  evidence 
in  this  case;  and,  there  being  no  other  errors 
asslgnBd,  and  as  there  is  no  other  error  In 
tbe  record  of  a  reversible  nature,  the  Judg- 
ment and  sentence  of  the  court  below  are 
affirmed. 

Affirmed. 

On  Blearing. 

In  the  appUcation  tm  rehearing  In  tUs 
case  tt  Is  cOTtended  that  the  deelalfm  therebi 
contains  a  misstatement  ot  facts,  and  also 
that  the  refusal  of  the  trial  court  to  admit 
testimony  showing  the  iUl^  relatloiu  be- 
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tween  the  deceased  and  the  defwidajit's 
daughter  some  time  prior  to  the  killing  was 
reversible  error.    It  la  not  contended  that 
this  testimony  was  adml^ble  for  the  pur- 
pose of  reducing  the  crime  from  murder  to 
manslanghter,  as  it  was  too  far  removed  from 
the  time  of  the  killing  to  serve  to  engender 
such,  passion  as  would  rebut  malice.  After 
a  careful  consld^atlon  of  the  matters  thus 
brought  to  our  attention,  we  are  of  the  opin- 
ion that  the  criticism  of  the  court's  state- 
ment of  facta  Is  not  well  taken.   While  the 
quotation  complained  of  Is  not  in  the  exact 
words  as  trifled  to  bj  the  defendant,  It  is 
so  nearly  the  same  that  it  would  In  no  wise 
change  the  application  of  law,  aud  we  do  not 
cou^der  ttiat  it  calls  for  a  correction.  We 
are  of  the  opinion  that  the  testimony  as  to 
illicit  relations  between  the  deceased  and 
the  daui^ter  of  the  defendant  was  not  ad- 
mlsslble  for  the  purpose  of  showing  a  motive 
for  the  deceased  to  be  the  aggressor  at  the 
time  of  the  killing,  for  the  undisputed  testi- 
mony In  this  case,  under  the  rule  laid  down 
In  McWilllams  T.  State.  178  Ala.  68,  60  South. 
101,  clearly  shows  that  the  defendant  by  his 
own  actions  and  words  was  not  free  from 
fault  in  bringing  on  the  dlfflcalty ;  and  this 
being  true,  he  could  not  Invoke  the  doctrine 
of  self-defoise.  The  defendant  testified  that 
when  he  started  to  the  place  of  killing  he 
knew  that  the  deceased  had  made  threats 
against  blm;  that  he  bad  been  UAA  this  by 
Hr.  Qnick,  Mr.  Danghtry,  and  Mr.  Quattle- 
haum.  Their  testimony  was  to  the  effect  that 
decease  stat^  that  he  would  kill  the  de- 
fendant if  he  approached  him  aboat  the 
matter,  or  at  least  this  was  a  reasonable  In- 
ference from  his  statement  Ttie  defendant 
testified  that  in  view  of  these  threats,  he 
armed  himself  with  a  shotgun  before  he  wait 
to  the  scraie  of  the  killing.  He  further  testi- 
fied that  he  was  advised  by  his  daughter  that 
she  was  ^pectlng  the  deceased  to  meet  her 
at  that  place,  and  that  she  had  sent  for  blm 
for  the  purpose  of  breaking  off  with  him. 
He  also  admitted  that  he  heard  his  daughter 
send  for  the  deceased.  He  farther  testified 
tuat  bis  daughter  endeavored  to  iKrsuade 
him  to  leave  the  scene  where  the  dlfllcalty 
took  plac^  and  thereby  avoid  meeting  the 
deceased ;  but  Instead  of  doli^  so  and  going 
with  her  as  requested,  he  sat  down  on  the 
gnmod  with  his  gun  In  his  hand  and  In  readi- 
ness.  It  thus  appears  that  the  defendant 
deliberately  and  intentionally  waited  for  the 
deceased  without  any  excuse  (Inasmuch  as 
his  daughter  desired  to  leave  the  place  with 
him),  for  the  purpose  of  approaching  the  de- 
ceased on  the  very  subject  which  he  antici- 
pated he  would  need  his  gun  to  defend  him- 
self from  an  attack  by  the  deceased  when  he 
approached  him  on  this  subject. 

[14]  There  is  no  merit  In  the  argument  to 
tbe  effect  that  the  trial  court  invaded  the 
province  of  the  jury  and  determined  that  the 


defendant  could  not  set  up  s^f-defense  under 
the  facts.  This  is  a  question  for  the  oonrt 
to  determine  when  evidence  of  this  character 
Is  sought  to  be  admitted.  These  views  are 
in  line  with  those  expressed  by  the  Supreme 
Court  In  McWilllams*  Case,  supra,  and  neces- 
sarily must  govern  in  the  instant  case. 

After  a  careful  examination  of  the  applica- 
tion for  a  rehearing  and  of  the  well-prepared 
briefs  of  tbe  able  counsel,  we  are  of  the  oj^- 
ion  that  no  question  has  been  raised  which 
has  not  been  folly  consldned  and  discussed 
In  the  opinion,  the  conclusions  whereof  we 
deem  to  be  sound,  and  for  these  reasons,  and 
under  the  authority  of  McWilllams  r.  Stat^ 
176  Ala.  68.  60  South.  101,  Scioggins  r.  State^ 
120  Ala.  360,  25  South.  180,  and  Brewer  v. 
State,  160  Ala.  66,  49  South.  886,  the  apidJca- 
tion  for  rehearing  is  denied. 

Application  denied. 


05  Ala.  App.  eSE>  , 
QUXNN  V.  STATE.  (S  Dir.  17&) 

(Court  of  Appeals  of  Alabama.  April  8,  1917.) 

L  Cbiuiral  Law  4«><111  Aduissioh  or  Bvi- 
DBNCB— Account  Book. 
Where  defendant  was  accnsed  ot  famishing 
witness  liquor  to  be  sold  for  their  mutual  bene- 
fit, defendant's  account  book,  lowing  the  trans* 
actions,  was  admlstiblflv  where  witness  testuied 
to  seeinf  the  idoitleal  entxies  made  by  defend- 
ant. 

[IM.  Note.— For  other  cases,  see  Orimlnal 
Law.  Cent.  Dig.  S  IfXiS.} 

2.  GsnuifAL  Law  4=»610— TssTiMonT  or  Ao- 

COHPLICB— MiSnEHSANOft—STATUTE. 
Code  1007,  {  7870,  requiring  corroboratioD 
of  an  accomplice's  testimony,  applies  only  to 
felonies,  and  in  misdemeanors  a  eottvicti<m  may 
be  had  upon  an  acoomphctfs  testimony  without 
corroboration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  IS  1124^-1126.] 

8.  OaiidVAL  Law  ^c>U70(S)— ADinsaion  ov 

EvruBWCE— Waives  of  Objection. 
Objection  to  introduction  of  entries  in  ac- 
connt  book,  showing  defendant's  sales  of  intox- 
icating liquors,  was  rendered  harmless  by  de- 
fendant aul^uetttly  asUng  that  the  whcde  book 
be  introduced. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law.  Cent  Dig.  {  8147.] 

4.  Intoxicating  Liquoaa  «=»230— Vioution 
OF  Prohibition  Law— Aohission  ov  Evi- 
dence. 

Where  defendant  was  accused  of  furnishing 

wituees  liquor  to  be  sold  for  their  mutual  benefit, 
it  was  proper  to  ask  witness  where  he  got  the 
liquor ;  such  testimony  being  relevant  ano  mate- 
rial under  the  charge. 

[Ed.  Note.— For  other  cases,  see  Intoxicatins 
Liquors.  Cent  Dig.  S  290.] 

5.  Criminal  Law  «=»452(^  _  opx***°^ 

DENCE— HANDWRrriNQ.  ^^tfe 

Witnesses  who  had  often  ftccV^^o 
and  had  frequently  seen  hia^^^A^^^  ^cftWvsX. 
competent  to  expreas  opiiil,^'*W*^  »**^^(kws«, 
book,  showing  his  sales  o£  ^C^lf^y^ 
was  in  defendant's  writing  ^^•-Ti^jjr 

[Ed.  Note.— For  other  ^ 
liw.  Cent.  Dig.  f  1066.]  ^ 
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6.  Cbiuinal  Law  «»3S5  —  OoupimiTCT  of 

Wherever  evidence  is  pertinent  and  tends 
to  prove  tlte  issne  In  a  criminal  ease  it  is  eom- 
petent. 

[Ed,  Note.— For  other  eases,  see  Oriminal 
Law,  Cent.  Die.  SI  881,  86B-S68,  870,  87&] 

7.  CBiuiNAL  Law  «=>741(1>  —  Question  fo» 

JUBT— SumciENOT  OF  BVIDBNCB. 

It  is  tbe  province  of  the  jury  in  a  criminal 
ease  to  determine  wdfht  ana  snfflciencr  of  the 
evidence. 

[Bd.  Note^For  other  cases,  see  Oriminal 
Law.  Gent  Die  SS  170S,  1718, 1727, 1728.] 

8.  OnniiKAL  Law  <^7^1)— Qoestioh  rolt 

JUBT — CBEDIBIUTT  OF  WirNBSSBS. 
It  is  the  province  of  the  jury  in  a  criminal 
case  to  determine  the  credibility  of  witnesses. 

[Ed.  Note.— Fot  other  cases,  see  Criminal 
Law.  Gent.  Dig.  S  1719-] 

0.  WXTNESSES  4=»3S7(^  —  IlCFEAOBHBNT  OF 

Accused  as  WimESS— Chabactkb. 
Where  accused  testified  In  his  own  hehalf, 
and  thereby  subjected  himself  to  imneacfament  as 
other  witnesses,  it  was  proper  to  ulow  state  to 
show  his  bad  character  for  tmth  and  veracity. 

[Ed.  Note.— For  other  cases,  see  Wltneasos, 
Gent.  Dig.  f  1130.] 

10.  Cbiminal  Law  ^741(1)— SuBHisaioff  or 
Issues  —  Refusal  or  Avtibicatxvk  Charge 

FOB  Defendant. 
A  general  nffirmative  charge  in  defendant's 
favor  Is  properly  refused,  where  there  is  any  evi- 
dence tending  to  show  or  afFordinft  an  inference 
of  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1705.  17ia,  1727.  1728.] 

11.  Obiminai,  Law  «=>661(1)  — Acqotttai.— 
Rbasonabix  DoU3T. 

If,  after  considering  all  svidence,  the  Jury 
does  not  believe  beyond  a  reosonnble  doubt  that 
defendant  is  guilty,  they  should  acquit;  con- 
sequently an  instruction  requiring  the  jury  to 
believe  all  of  the  evidence  before  convicting  was 
improper,  since  this  would  render  it  impORsible 
to  convict  if  there  was  any  conflict  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  S  1267.] 

12.  CamiNAL  Law  «=a561(l)  —  AoQurrrAL — 
Reabohabu  Doubt. 

An  acquittal  cannot  be  predicated  noon  the 
reasonable  doubt  of  defendant's  guilt  by  one 
juror. 

PSd.  Note.— For  other  cases,  see  Criminal 
LaVTCent  Dig.  1 1267.] 

Appeal  from   Criminal   Court,  Jefferson 

County ;  H.  P.  Heflln,  Judge. 

C  Evans  Qulnn  was  convicted  of  violat- 
ing tbe  probibltion  law,  and  be  appeals.  Af- 
firmed. 

The  facts  sufficiently  ai^ear.  The  follow- 
ing charges  were  refused  to  defendant: 

(1)  Under  the  law  and  evidence  in  this  case 
if  yon  believe  it,  you  will  acquit 

(2)  I  charge  you  that  you  must  believe  beyond 
a  reasonable  doubt,  all  of  the  evidence  in  this 
ease  before  you  can  convict  for  defendant. 

(3)  I  charge  you  that  if  any  one  member  of 
this  jary  ban  a  reasonable  doubt  of  the  guUt  of 
defendant,  they  must  acquit  defendant 

(4)  I  charge  you  that  under  the  testimony  of 
the  negro.  Joiner,  said  Joiner  was  an  accom- 
plice of  defendant,  and  under  the  law  no  man 
can  be  convicted  on  the  uncorroborated  testi- 
mony of  an  accomplice. 

B.  D.  CofFman,  of  Birmingham,  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  P.  W. 
Turner,  Asst.  Atty.  Gen.,  for  the  State. 


BBIGKHN,  J.  The  defendant  waa  convict- 
ed of  Tlolating  Vie  pEoUblUon  law,  and  ap- 
peals. The  evidence  of  the  state  tended  to 
show  that  the  defendant  engaged  or  onployed 
state  witness  Joiner  to  sell  vrirltnons.  tIuoob 
and  malt  Uaoors  for  him ;  that  he  fnndahed 
to  said  witness  from  time  to  time  large  qnan- 
tltles  of  Uquors  for  this  ponioae.  and  toept 
an  aoconnt  of  said  llqnors  so  furnished  In  a 
book  which  defendant  delivered  to  said  wit- 
ness Joiner,  the  items  therein  btibg  made  bf 
tbo  d^mdant;  that  said  liquors  so  dellr- 
ered  were  sold  and  kept  for  sale  in  a  house 
belonging  to  the  defendant,  and  In  wbldi  the 
witness  JaSner  lived ;  that  mi  many  occasions 
the  defendant  was  present  when  the  prohib- 
ited liquors  were  sold  to  numerous  named 
parties  and  when  It  was  being  drunk  by  them 
In  tbe  honse  belonging  to  defendant  and  oa 
his  idace  in  J^erson  county. 

[1]  There  were  several  teo^tions  to  the 
nillngs  of  the  court  npon  Uie  evidence,  tlie 
first  insistence  of  error  being  that  the  court 
erzed  in  allowing  the  state  to  Introdnoe  la 
evidence.  In  cmnectlon  with  the  testimony  of 
the  witness  Joiner,  a  book  prodnoed  bj  said, 
witness,  which  contained  charge  items  for 
several  hundred  dollars  worth  of  ^iritoous 
and  vinous  and  malt  Uqnors  alleged  to  have 
been  dellver«l  hj  defendant  to  state  wltneae 
Joiner,  and  sold  by  him  fnr  their  nratoal 
benefit  to  nnmttmn  named  parties.  The 
grounds  of  objection  to  the  introdnctlOQ  of 
this  book  were  "that  the  itmns  contained 
therein  were  not  self -proving,  and  had  not 
been  saffldently  identified  and  connected  with, 
d^endant;  and,  fnrthtf,  that  they  mre  in- 
competoit.  in  that  they  were  produced  and 
testified  to  only  by  an  accomplice  whose  tes- 
timony was  uncorroborated.**  There  was  no 
merit  in  Otber  contention,  for,  in  the  first 
instance,  the  witness  Joiner  had  testified  to 
tbe  defendant's  having  given  him  the  book 
which  he  had  loegt  in  his  possession,  and  tliat 
he  actually  saw  the  defendant  make  Che  idm- 
tical  entries  in  tbe  book  which  were  objected 
to.  The  effect  of  this  testimony  may  have 
been  to  positively  identify  tbe  Items  as  hav- 
ing been  made  by  the  defendant,  and  the 
court,  under  this  testimony,  committed  no  er- 
ror in  letting  it  go  to  the  Jury. 

[2,1]  The  second  ground  of  cbjectloa  is 
palpably  without  merit,  in  that  the  law  as  to 
the  corroboration  of  an  accomplice  applies 
only  In  felony  cases  (Code  1007,  |  7879) ;  in 
misdemeanors,  a  conviction  may  be  had  on 
the  evidence  of  an  accomplice  without  cor- 
roboration, if  the  Jury  credit  him.  His 
complicity  goes  only  to  Us  credibility,  snd  of 
that  the  jui7  must  Judge,  as  they  Judge  the 
credibility  ot  other  witnesses.  Moses  v.  State, 
58  Ala.  117.  Therefore  there  was  no  error 
In  the  ruling  of  tlie  court  in  allowing  the 
book  to  be  Introduced  In  evidence  in  connec- 
tion with  the  testim<my  of  witness  Joiner. 
The  objection  and  exception  In  this  instance 
were  rendered  harmless  also  by  the  defend- 
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ant  subsequently  asking  tliat  the  whole  book 
be  Introduced.  4  Ency.  Dig.  Ala.  Rep.  S79, 
f  777(3). 

[4]  The  court  properly  overruled  the  objec- 
tion of.  defendant  to  the  question  propounded 
to  witness  Joiner  as  to  "where  he  got  the 
whisky  and  beer  that  he  sold."  This  witness 
had  testified  without  obJectloD: 

"I  kept  whisky  there  all  the  time,  wfalcb  whis- 
ky was  supplied  to  me  b;  Mr.  Quinn  [the  de- 
fendant]) and  which  I  sdd  when  any  one  came 
for  it" 

This  testimony  was  blglily  relevant  and 
material  under  a  charge  for  the  violation  of 
the  prohIbltl<m  law,  and  was  but  another 
way  of  saying  that  the  defendant  sold  or 
otherwise  disposed  of  the  prohibited  liquors 
as  charged  In  the  Indictment  to  the  witness 
Joiner. 

[i]  There  was  no  error  in  the  ruling  of 
the  court  in  connection  with  the  testimony  of 
witnesses  Alexander  and  Skelton,  both  of 
whom  bad  testified  that  they  bad  seen  the  de- 
fendant write  on  many  oc^udons,  and  had  seen 
his  handwriting  frequently.  Under  this  testi- 
mony, these  witnesses  were  qualified  to  give 
it  as  their  opinion  that  the  handwriting  in 
the  book  which  contained  numerous  charge 
items  of  whisky,  beer,  etc.,  was  that  of  the 
defendant,  and  that  the  writing  and  figures 
looked  like  his  writing  and  flgores.  When 
there  Is  a  question  as  to  the  person  by  whom 
any  docnment  was  written  or  rigned,  ttae 
(Vlnlon  of  any  person  acquainted  wltih  the 
handwriting  of  the  supposed  writer  that  It 
waa  or  was  not  written  or  signed  by  him  is 
deemed  a  relevant  fact.  Beynolds'  St^)ben8 
on  Evidence,  art.  61 ;  Lawson  on  Xixp»t  and 
Opinion  Evidence,  pp.  299,  800;  Earr  r. 
State,  106  Ala.  1, 17  South.  328. 

[t-l]  The  defendant  made  a  motion  to  ex- 
clude the  evidence  offered  by  the  state  on  the 
ground  "that  it  was  insufficient  upon  which 
to  base  a  conviction,  and  on  the  further 
ground  that  the  same  was  insufficient  to  sus- 
tain or  make  oat  any  111^1  sale  by  or  con- 
nected with  the  defendant,"  wMch  motion 
was  overmled.  In  this  the  court  oommltted 
no  error ;  for  wherever  evidence  Is  pertinent 
and  tends  to  prove  the  Issue,  It  Is  competent 
Its  saffleiency  Is  a  question  ezdoslTely  for 
Qie  determination  of  the  Jury.  AlsohnxAs  v. 
State,  62  Ala.  24.  It  Is  the  province  of  the 
Jury  to  detennine  the  weight  and  sufficiency 
of  the  evidence,  Including  the  credibility  of 
the  various  witnesses.  1  Greenleaf,  Evidence, 
i  49 :  Storey  v.  State,  71  Aht.  329,  836. 

[I]  The  defendant  testified  as  a  witness  In 
bis  own  behalf,  and  thereby  subjected  him- 
self to  Impeachment  in  the  same  manner  as 
other  witnesses ;  therefore  the  court  commit- 
ted no  error  In  allowing  the  state  to  show 
the  defendant's  bad  character  for  truth  and 
veracity,  and  that  from  the  defendant's  char- 
acter In  this  Respect  the  witness  Hartsfleld 
would  not  believe  him  on  oath ;  nether  did 


the  court  err  In  overruling  the  mc^on  of  ttae 
defendant  to  exclude  this  testimony. 

[10]  Charge  1  waa  properly  refused.  The 
general  affirmative  charge  in  favor  of  the  de- 
fendant la  properly  refused,  if  there  Is  any 
evidence  tending  to  show,  or  affording  an 
inference  of,  guilt  Finney  v.  State,  10  Ala. 
App.  39,  44,  66  South.  93 ;  Turner  v.  State, 
97  Ala.  57, 12  South.  64 ;  Hargrove  v.  State, 
147  Ala.  97,  41  South.  972,  119  Am.  St  Bep. 
GO,  10  Ann.  Cas.  1126. 

[Ill  Charge  2  was  bad.  In  that  It  required 
the  Jury  to  believe  all  of  the  evidence  in  the 
case  beyond  a  reasonable  doubt,  etc.  The  rule 
is  that  If,  after  considering  all  of  the  evi- 
dence in  the  case,  the  jury  does  not  believe 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty,  they  should  acquit  The  rule 
laid  down  in  chaise  2  would  require  the  Jury 
to  believe  beyond  a  reasonable  doubt  all  of 
the  evidence  both  of  the  state  and  of  the 
defendant,  and  would,  practically  In  every 
case  to  be  tried  In  the  courts,  render  It  im- 
possible to  arrive  at  a  verdict  of  guUt  If  there 
was  any  conflict  In  the  testimony.  The  prop- 
osition of  law  which,  doubtless,  was  Intended 
to  be  covered  by  this  charge  was  given  In 
written  charge  O.  There  was  no  error  In  the 
refusal  of  chai^  2. 

[1 2]  Befused  charge  3  was  patently  bad.  In 
that  It  predicates  an  acquittal  upon  the  rea- 
sonable doubt  of  the  guilt  of  the  defendant 
by  one  Juror. 

There  was  no  error  In  refusing  charge  4,  for 
the  law  as  to  corroboration  of  an  accomplice 
applies  only  In  felony  cases.  Code  1907,  f 
7897. 

There  Is  no  error  In  the  record,  and  the 
Judgment  of  the  conrt  below  la  affirmed. 
Affirmed. 

OB  Ala.  App.  M) 

8HIVHB  T.  PHIMJPS-BOTD  FOB.  00. 
(4  Dir.  490.) 

(Court  of  Appeals  of  Alabama.   March  28, 1917. 
On  Rehearing.  April  10,  1917.) 

1.  Apfxal  and  Eebob  «=3S56— Scope  or  Re- 
view—Pebfictioh  OF  Appeal—Time. 

Where  the  appeal  was  taken  11  months  and 
29  days  from  the  renditiim  of  the  judgment  the 
court  was  without  jurisdiction  other  than  to  dis- 
miss the  appeal  in  view  of  Code  1907,  |  286& 
and  Acts  1916,  p.  711,  {  1,  requiring  an  appeal 
to  be  taken  within  six  months. 

[Ed.  Note.-— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  1026,  1927.] 

.  On  Rehearing. 

2.  Apfeai.  Ann  Ebbor  «=>347(1)— Scora  ot 
Review— Pbbfection  of  APFBAii— -Tim. 

Code  1907,  {  2S6S,  required  appeals  to  be 
taken  within  six  months  from  rendition  of 
judgment  Acta  Sp.  Sesa.  1909,  p.  165,  required 
appeals  to  be  taken  within  one  year  from  the 
rendition  of  the  judgment.  A  Judgment  was 
rendered  on  September  21,  1915,  and  appeal  tak- 
en on  the  20th  day  of  September,  1016.  Acta 
1916,  p.  711,  effective  September  22,  1915,  pro- 
vided, without  a  saving  daose,  that  appeals 


«=aFor  otbar  owns  ms  urns  topio  and  KET-NUHBBR  In  all  Ksy-NnmbOTSd 


746 


74  80UTHBBM  BEPORTIBB 


(AU. 


must  be  takea  within  Ox  montlu.  Held,  that 
the  appeal  waa  too  late. 

[Ed.  Note^For  other  caaes,  sea  Appeal  and 
Error.  Cent.  Dig.  H  1807, 1^.] 

Ajtpeal  from  drcnlt  Gonit,  Ooffee  Conn^ ; 
A.  B.  Foster,  Jndga 

Actum  b7  the  PhllUps-BoTd  PubUshlng 
C<Hnpan7  against  Qm  Shiver.  Judgment  for 
plaintiff,  and  defendant  annealed.  On  mo- 
tl<m  of  appellant  to  dismiss  the  appeal,  and 
of  appellee  to  affirm  aa  certificate.  Appeal 
dismissed. 

Riley  &  Carmlchael,  of  Elba,  for  ap[>ellant 
W.  W.  Sanders,  of  Elba,  for  appdlee. 

BRICKEN,  J.  In  this  case,  the  appellee; 
Phillips-Boyd  Pablishing  Company,  obtained 
Judgment  against  the  appellant,  Gus  Shiver, 
on  the  21st  day  of  September,  1916,  in  the 
circuit  court  of  Coffee  county.  In  this  state. 
The  appellant  sued  out  an  appeal  from  this 
judgment  on  the  20th  day  of  September,  1916. 
CertiScatq  of  appeal  was  filed  in  this  court 
September  22, 1916.  The  case  is  now  submit- 
ted on  motion  of  appellant  to  dismiss  bis  ap- 
peal and  on  motion  of  appellee  to  affirm  on 
certificate.  The  motion  of  the  appellant 
states  that  "he  does  not  desire  to  further 
prosecute  his  appeal,"  and  to  this  motion  the 
appellee  objects,  and  makes  motion  under 
rule  32  of  the  Supreme  Court  for  an  affirm- 
ance of  the  Judgment  on  the  certificate. 

[1]  It  affirmatively  appearing  that  this  ap- 
peal was  not  taken  la  the  time  required  by 
law,  this  court  Is  without  jurisdiction  to  «m- 
slder  same  other  than  to  dismiss  the  appeal, 
which  is  accordingly  done.  Code  1007,  | 
2868 ;  Acts  1915,  p.  711.  |  1. 

Ai^>eai  dismissed. 

On  Behearing. 

[2]  On  application  for  rehearing  it  la  urged 
that  the  appeal  in  this  case  was  t^en  with- 
in the  time  prescribed  bs  law.  In  that  section 
2868  of  Code  1907  was  amended  b7  act  of 
Special  Session  1800.  it.  les,  whlcb  said  act 
makes  the  time  fbr  appealing  one  year  from 
the  rmdltion  of  the  judgment  or  decree;  and 
it  la  Insisted  that  this  act  was  in  force  on 
the  21st  of  September,  1916.  the  day  upon 
irtildi  the  judgment  in  favor  of  the  appellee 
and  against  the  appellant  was  obtained.  The 
appeal  was  takm  aa  the  20tb  day  ot  Sej^xm- 
ber,  1916.  It  la  tme  that  tbe  statute  la  force 
at  the  time  the  jndgmrait  waa  rendered  al- 
lowed one  year  from  tbe  rendition  of  the 
Judgment  wttfaln  which  an  appeal  might  be 
taken,  and  this  act  was  duly  noted  and  con- 
sidered by  tbls  court  In  passing  upon  the  mo- 
tions on  appeal  In  this  case;  but  tbls  statute 
was  repealed  by  Acts  1016,  p.  711,  wbl(^  be* 
4«me  effective  September  22,  1915,  and  the 
later  statute  provides  that  appeals  must  be 
taken  within  six  months.  It  will  be  observed 
ttiat  tbere  is  no  saving  clause  expressed  in 
the  statute  (Acts  1915,  p.  711)  In  respect  to 


judgments  in  e^Menoe  at  Ote  time  tbls  atmt- 
ute  totOt  effect  Tbe  appeal  In  this  cue  was 
not  takoi  until  one  year,  lacking  one  day, 
after  the  statute  of  1916  was  in  effect,  and 
therefore  we  must  adhere  to  the  oplnioQ  In 
this  case;  and  under  authority  of  Tbeo. 
Pooll  ft  Ca  r.  Foy-Hays  GoaatraeOaa  Go. 
ICO  Ala.  463,  48  South.  786,  the  sp^lcatfOB 
for  retiearlng  Is  orerruled. 
AM>licatioa  orarmled. 

"^"^       as  Ala.  Ag9.§m 

BRYANT  V.  STATE.    («  Dir.  138.) 
(Court  of  Appeals  of  Alabama.  April  8.  1917.) 
L  Habeas  Cobpus  «=>3O0)— Oousoroii  or 

iRBBOULAXmES— SEnTBNOE. 
After  defendant's  cfmvictioD,  the  cause  was 
remanded  on  his  appeal  that  he  might  be  adted 
by  the  court  if  he  bad  anything  to  say  why  ses- 
tence  should  not  be  passed  upon  him.  Pending 
the  appeal  the  trial  judge  had  died,  and  tbe 
solicitor  whose  name  was  signed  to  tbe  indict- 
ment af^inat  defendant  succeeded  the  trial  jodge 
as  tbe  preaiding  judge  of  the  trial  court  MM, 
that  sentence  passed  by  tbe  new  judge  upon  d^ 
fendant  was  not  void  to  the  extent  uiat  writ  of 
habeas  corpus  would  lie,  though  the  fact  that 
the  second  judge  had  been  of  couoael  and  after- 
wards passed  aentence  upon  defendant  maj  have 
been  irregular. 

[Ed.  Note.~-For  other  eases,  sea  Habeu 
Corpua,  Cent.  Dig.  |  25.] 

2.  Habeas  Cobpub  «=»3(KS)— CObbecixov  <v 

Iboeoularitibs— Juno  nxtrr. 
A  writ  of  habeas  corpas  does  not  He  to  ccrr- 
rect  error  or  Irregularities  in  judgments  of 
couris,  and,  to  be  entitled  to  the  wri^  petUiaD- 
er  must  show  that  judgment  la  absolutoj  Told. 
not  merely  voidable. 

[Kd.  Note. — Fot  other  caaas,  see  EUbeas 
Corpua,  Cent.  Dig.  i  25.) 

Appeal  from  Clrcolt  Court,  J^Eeraon  Oonn- 
ty;  G.  B.  Smith.  Jndg& 

Petition  for  habeas  corpus  1^  B.  Lecnard 
BT7aDt  against  the  State  of  Alabama.  From 
a  judgment  sustaining  demurrers  to  tbo  peti- 
tion and  denying  the  writ,  petltloiier  appeela 
Affirmed. 

See,  also,  70  SouCh.  06t 

Smith  &  Wilkinson,  of  Birmlngjiam,  for  ap- 
pellant. W.  L.  Martin,  Atty.  Gen.,  and  Har^ 
well  G.  Davis,  AssL  Atty.  Gen^  tot  the  State. 

BBICKEN,  J.  This  defendant  was  indicted 
at  tbe  January  term,  1912,  of  tbe  criminal 
court  of  Jefferson  county  for  keeping  a  gam- 
ing table.  At  tbe  February  term,  1914,  of 
said  court  he  was  convicted  as  duirged,  and 
a  fine  of  $100  was  assessed  against  blm,  and 
an  additional  puidshment  of  six  months  hard 
labor  waa  Imposed.  Tbe  fine  and  bard  labor 
sentence  were  tbe  mlnlmpm  pnnlshm^t  fixed 
by  statute  for  offenses  of  this  character. 
Code  1007,  i  6885.  From  such  judgment  of 
conviction  the  defendant  ai^ealed  to  this 
court  The  appeal  so  taken  resulted  In  an 
affirmance  of  the  Judgment  of  conviction  ap- 
pealed from ;  but,  because  of  the  ftiUnre  of 
said  judgment  to  recite  or  show  that  defi- 
ant was  asked  by  the  court  'If  he  liad  any- 
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thing  to  say  why  the  sentence  of  the  law 
should  not  be  passed  upon  him,"  the  cause 
was  remanded  In  order  that  be  be  sentenced 
in  c(mfomilty'  to  the  requirements  of  law  In 
this  respect  Bryant  t.  State,  13  Ala.  App. 
206,  68  South.  704.  Pending  the  appeal  In 
this  court  Judge  Greene,  who  presided  at  the 
trial  when  this  defendant  was  convicted, 
died;  and  the  order  of  this  court  that  the 
defendant  be  sentenced  in  conformity  to  the 
rcqnirements  of  law  was  executed  by  Hon. 
H.  P.  Heflln,  who  bad  succeeded  Judge 
Greene  as  die  presiding  judge  of  said  crimi- 
nal court  Jefferson  county.  After  said 
sentence  was  passed,  the  said  defendant  be- 
ing in  custody,  he  filed  a  petition  of  habeas 
corpus  before  Hon.  C.  B.  Smith,  Jud|^  of  the 
circuit  court  of  Jefferson  county,  basing  said 
petition  upon  the  following  grounds: 

"That  said  aentence  passed  upon  the  defend- 
ant by  H.  P.  Heflin,  associate  judge  of  the  crlm- 
ioal  court  of  Jefferson  county,  was  void,  for 
tbat  the  said  H.  P.  HeSin,  associate  judge  of 
the  criminal  court  of  Jefferson  county,  was  not 
the  judge  of  said  court  at  the  time  of  the  trial, 
and  did  not  hear  the  evidence  introduced  at  said 
trial ;  that  said  sentence  is  void,  for  that  it  was 
imposed  by  H.  P.  Heflin,  associate  judge  of  the 
criminal  court  of  Jefferson  county,  who  at  the 
time  of  said  trial  of  petitioner  was  the  solicitor 
for  Jefferson  county  and  prosecuted  the  petition- 
er in  behalf  of  the  state,  and  tbat  said  H.  P. 
Heflfai,  as  solicitor,  was  with  the  grand  jury  of 
the  criminal  court  at  the  January  term,  1912, 
when  the  petitioner  was  indicted,  and  that  the 
name  of  H.  P.  Heflin.  solicitor,  is  signed  to  the 
indictment  upcm  whicm  the  petitioner  was  tried 
on  the  27th  day  of  February,  1914;  that  the 
term  of  the  criminal  court  of  Jefferson  county 
at  which  petitioner  was  tried  and  convicted  had 
expired  by  operatltm  of  law  before  he  was  sen- 
tenced by  H.  P.  HefliUf  aasodate  Judge  of  the 
criminal  coart  of  Jefferson  county;  that  peti- 
tioner if  being  held  on  a  void  sentence,"  etc. 

The  conrt  sustained  the  demurrers  of  the 
state  to  said  petitlou  and  denied  the  writ, 
from  which  judgment  of  the  court  the  de- 
fendant appeala 

[1]  There  Is  no  merit  in  the  contention  that 
the  sentence  passed  upon  the  defendant  by 
Hon.  H.  P.  Heflln,  associate  judge  of  the 
criminal  court  of  Jefferson  county,  was  void. 
The  punishment  inflicted  by  said  sentence 
was  the  same  as  that  imposed  by  his  prede- 
cessor at  a  former  term  of  said  conrt,  and 
was  the  minimum  punishment  fixed  by  stat- 
ute for  this  offense;  therefore  it  will  be 
readily  seen  that  no  Injury  resulted  to  the 
appellant  by  the  acts  complained  of.  The 
fact  that  said  judge  bad  been  of  counsel,  as 
solicitor,  in  this  case  (which  objection  was 
not  made  at  the  time  of  the  sentence  com- 
plained of),  and  afterwards,  as  judge  of  said 
court,  passed  sentence  upon  the  defmdant, 
might  have  been  Irregular ;  but  the  sentence 
so  passed,  if  from  any  viewpoint  It  could  be 
termed  voidable,  certainly  It  could  not  be 
seriously  Insisted  tbat  such  sentence  was  void 
to  the  extent  that  a  writ  of  habeas  corpus 
would  lie. 

[2]  A  writ  of  babeas  corpus  does  not  lie  to 


correct  error  or  irregnlarltles  In  the  Jndg- 
inents  of  courts.  In  order  to  be  entitled  to 
the  writ,  the  petitioner  must  show  that  the 
judgment  Is  absolutely  void,  not  merely  void- 
able. Bx  parte  Simmons,  62  Ala.  410.  For 
these  reasons  and  under  authority  of  Wright 
V.  State,  12  Ala.  App.  2S3,  67  South.  796, 
which  appears  to  be  exactly  in  polntt  and 
under  authority  also  of  State  ex  reL  Attorney 
General  v.  Gunter,  Judge,  11  Ala.  App.  399, 
66  South.  844,  the  judgment  of  the  lower 
court  in  d^iylng  the  writ  is  aiSrmed,  and, 
there  appearing  no  error  In  the  record  of  a 
reversible  nature,  tbe  Judsmoit  oi  tbe  loww 
conrt  is  affirmed. 
'  AtBimed*  , 


(16  Ala.  App.  644) 

CUNNINGHAM  v.  STATa   (7  Dir.  8^) 

(0>nrt  (d  Appeals  ot  Alabama.   Ifardi  28, 
1017.) 

1.  Iktoxjoatihq  Liquobs  4=s»13&— Uhuw- 

ruL  Possession. 
Under  Acts  1915,  p.  44,  making  it  unlawful 
for  a  person  to  have  in  his  possession  at  tme 
time  more  than  tmehalf  gallon  of  si^ritnoas  Uq- 
uors,  etc,  it  is  Immaterial  when,  where,  or  un- 
der what  circumstances  the  prohibited  liquors 
are  acquired,  since  the  offense  is  in  "having  in 
one's  possession"  more  than  tbe  specified  amount 
of  probitMted  Uquor. 

[Ed.  Note.— j^r  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  S  149.] 

2.  CsiiaKAi.  Law  4=»87S(2)  —  Vbbdxoi  — 
Befebence  to  Good  Count. 

Is  a  prosecution  for  a  violation  of  the  pro- 
hibition law,  where  three  counts  of  the  com- 
plaint were  cMiceded  to  be  good,  a  gaDaral  ver- 
dict of  guilty  will  be  refttnd  to  one  <tf  the 
good  counts,  rendering  the  suffidency  of  other 
counts  immaterial. 

[Bd.  Note.— For  other  cases,  see  (Mmlnal 
Law,  Gent  Dig.  i  2090.] 

3.  Cbiuinal  Law  «s>1167(!Q  —  HAimTJEHff 
Ebbob  —  GoxFLAUTT  —  BmoT  or  Imsxbuo- 

TIONB. 

As  the  court  limited  the  jury  to  the  consid- 
eration of  tbe  sole  question  as  to  "why"  the  de- 
fendtmt  kept  such  liquors,  other  counts  in  the 
complaint  as  to  the  amount  of  su<di  liquors  not 
ctmsidered  at  tbo  trial  were  not  i»ejudiciaL 

[Ed.  Notftr-For  other  caseiL  Me  Orimlnal 
Law,  Cent  Dig.  {  BIOL] 

4.  iNTOzioAniia  hmmatB  ^>288(1}— Oumx- 

HAL  PBOSBOUTION— ^TIDKNCT— SumciKNOT. 

In  a  prosecution  on  counts  charging  that 
the  defendant  sold,  offered  for  sale,  kept  for  sale, 
or  otherwise  disposed  of  spiritoous,  vinous,  or 
malt  llqnors,  efec,  the  general  affirmative  diarse 
for  the  d^andant  Md  prm>erly  refoaed. 

[Ed.  Note^For  other  eases,  see  Intoxieattaw 
liquors,  Cent  Dig.  H        W  827J 

^peal  from  City  Court  <tf  Gadsdoi; 
James  A.  Bllbro,  Judge. 

Arthur  Cunningham  was  convicted  of  vio- 
lating tbe  prohibition  law,  and  he  appeals. 
Affirmed. 

The  facts  snffid^fir  appev.  Ohai^  6  is 

as  follows:  - 

If  you  find  from  this  evid«ice  that  defendant 
received  the  whisky  prior  to  January  27,  1916, 
you  will  find  defendant  not  guilty. 


«a»Por  othar  eas«  sw  same  to^  and  KBT-irOMBBB  In  all  Xsr-Nsmbveft  XHgasts  aadiBdMNS 
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Charge  6! 

If  you  find  from  this  evidence  that  defendant 
had  in  his  possession  within  four  consecutive 
weeks  prior  to  the  beginning  of  this  proseca* 
tioa  no  more  than  120  pints  of  malt  liquor,  you 
will  Snd  ijefendant  not  guUty  under  count  7  of 
the  compUint. 

Roper  &  Stephens,  of  Gadsdea,  for  ap- 
pellant W.  L.  Martin,  Atty.  Gen.,  and  Ear- 
well  G.  DaTls,  Asat  Atty.  Gen^  tor  the 
State. 

BRICKEN,  J.  The  defendant  was  tried 
and  coDvlcted  In  the  county  (tourt  for  violat- 
ing the  prohibition  law  and  appealed  to  the 
dty  court  of  Gadsden.  In  the  city  court  the 
solicitor  filed  a  complaint  containing  several 
counts.  The  first  three  charged  that  the 
defendant  sold,  offered  for  sale,  kept  for  sale, 
or  otherwise  disposed  of  spirituous,  vinous, 
or  malt  liquors,  etc.  Counts  4  and  5  sought 
to  charge  a  vlolatloh  of  the  law  which  makes 
It  unlawful  for  a  person  to  have  In  hlB  pos- 
session at  one  time  more  than  one-half  gal- 
lon of  spirituous  liquors,  eta  Dunurrers 
were  confessed  to  counts  4  and  6,  and  the 
complaiut  was  amended  by  adding  counts  6 
and  7,  whldi  charged.  In  the  sixth  count, 
that  the  defendant  had  In  his  possession  at : 
one  time  more  than  one-half  gall<ni  of  spirit- 
uous liquors,  and.  In  the  seventh  count,  that 
he  had  In  his  possession  at  one  time  more 
than  60  pints  In  bottles  of  malted  Uquors, 
etc;  DemurreiB  to  counts  6  and  7  of  the 
complaint  as  amended  were  orerrnled. 
lliere  was  a  general  verdict  of  guilty  as 
charged  In  the  complaint  Tbe  undisputed 
evidence  showed  that  the  defendant  had  In 
his  house  on  the  22d  or  23d  day  of  February, 
1815,  48  pint  bottles  of  com  whisky,  and  that 
it  was  hidden  behind  the  ceiling  in  the  de- 
fendant's bouse;  that  the  celling  bad  been 
sawed  between  the  studding  with  a  flap  of 
paper  over  it,  making  a  hole  large  enough  to 
pull  a  pint  bottle  through ;  that  on  the  same 
day  there  was  found  In  a  small  closet  In  the 
comer  of  the  defendant's  kitchen  a  barr^ 
containing  95  or  100  pint  bottles  of  Cook's 
Gold  Blume  beer,  etc. 

The  demurrers  to  counts  6  and  7  raised  the 
question  of  the  constitutionality  of  section 
12  of  the  prohibition  law  known  as  the  Bon- 
ner Law  (Acts  1015,  p.  44),  and  also  that 
said  counts  failed  to  aver  that  the  prohibited 
liquors  found  In  the  possession  of  the  de- 
fendant were  received  after  the  said  law 
became  effective. 

The  constitutionality  of  section  12,  Acts 
1915,  p.  44  (Bonner  Law),  was  passed  upon 
by  the  Supreme  Court  in  the  case  of  South- 
em  Express  Co.  v.  Whittle,  194  Ala.  406,  69 
South.  652,  L.  R.  A.  igi6C,  27S,  and  the 
question  was  decided  adversely  to  the  con- 
tention of  the  defendant  In  this  case.  It 
was  held  In  that  case  that  section  12  of  said 
act,  making  it  unlawful  to  possess  more  than 
a  spedfled  quantity  of  the  prohibited  liquors, 
is  a  valid  ezerdae  of  the  jmlloe  power,  and 


does  not  Infringe  upon  thft  constttuttonal 
guaranties  as  to  personal  or  property  rights 
which  are  takea  as  the  baste  ot  attatA:  npaa 
the  constitutionality  of  the  act  by  the  de- 
fendant Southern  Bxpreas  Co.  t.  Wbittls^ 
supra. 

[1]  There  Is  no  merit  In  the  second  contri- 
tion raised  by  demurrers,  for  tt  makes  no  dif- 
ference, uid  It  is  immaterial,  as  to  when* 
where,  or  under  what  circumstances  the  pro- 
hibited Uquors  were  acquired;  for  the  of- 
fense is  in  having  In  ime's  possessltHi  more 
than  the  iqjedfled  amount  of  prohibited  liq- 
uor^ without  regard  to  the  time  or  manner 
or  purpose  of  acquiring  it  Acts  1816^  p.  44, 
1 12;  O'Rear  t.  State,  72  South.  505. 

[2]  It  is  contended  that  demurrers  to 
counts  «  and  7  should  have  been  sustained 
because  said  counts  included  a  period  be- 
tween January  27tb  and  February  8th  In 
which  It  was  not  unlawful  to  possess  or  have 
in  one's  possession  the  designated  quantity  of 
prohlUted  liquors,  and  that  these  counts  were 
defective  In  this  particular.  These  counts 
were  not  subject  to  the  demurras  as  Inter- 
posed ;  their  sufficiency  from  thte  viewpoint 
was  not  raised  by  the  demurrers.  In  any 
event  the  complaint  as  a  whole  contained, 
without  dispute,  three  good  counts;  and,  as 
before  stated,  the  verdict  of  the  Jury  was 
general,  and  will  be  referred  to  one  of  the 
good  counts.  Sbelton  v.  State,  143  Ala.  98, 
39  South.  377. 

The  evidence  showed  that  the  allied  o& 
fense  was  committed  February  22  or  Febru- 
ary 23,  1915,  which  was  several  days  after 
the  law  became  effective.  Therefore  there 
was  no  merit  in  the  contention  that  the  pro- 
visions of  the  law  providing  that  certain 
facts  should  constitute  prima  fade  evldoioe 
that  prohibited  liqnon  were  best  for  no- 
lawful  purposes  was  given  an  ex  post  facto 
operation  In  this  ca8&  Flt^atrldt  t.  State, 
169  Ala.  4.  6S  Sonth.  1021;  Ex  parte  Wood- 
ward, 181  Ala.  97,  61  South.  295. 

[S]  Furthermore  It  appears  that  tbo  court, 
in  its  charge  to  the  jury,  Umlted  the  Jni7 
to  the  consideration  of  the  sole  question  as 
to  wbethOT  or  not  Qie  defendant  kept  the 
prohibited  liquors  for  sale.  The  tenor  of  the 
entire  diarge  of  the  court  was  to  thte  ef- 
fect In  fact,  the  court  expressly  charged 
the  jury  that: 

"The  only  thing  therefore,  for  your  oonaid- 
eradoa,  is  why  fie  kept  the  liouors,  and  his 
own  testimony  is  that  he  kept  it  for  bis  own  use. 
And  if  he  was  keeping  them  for  Ids  own  use 
cause  of  some  kidney  trouble,  etc.,  he  Is  not  vi(^ 
lating  the  law." 

It  thus  appears  that  no  Injury  could  have 
resulted  to  the  defendant  because  of  counts 
6  and  7  of  the  complaint ;  aa  at  no  time  dur- 
ing the  entire  trial  was  any  oonslderatlwi 
given  to  the  diarges  averred  in  said  counts. 

[4]  There  was  no  error  in  refuring  the  gen- 
eral affirmative  charge  for  the  ^«>«pr(flnnt  as 
to  counts  1,  2,  and  8. 
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Thrae  WHS  no  error  In  refusing  charge  5. 
O'Bear  r.  State,  72  South.  505;  Southern 
Kxpress  Co.  t.  Whittle.  IM  Ala.  406,  69 
South.  662,  L.  H.  A.  19160,  27a  Neither  was 
there  error  In  the  court's  reftual  to  give 
charge  6.  Anthorities  supra. 

No  error  Is  found  in  the  record. 

Affirmed. 


(15  Ala.  App.  647) 

H.  C.  SCHRADEB  GO.  T.  A.  Z.  BAII^Y 

GROOEBY  CO.  (8  Div.  40S.) 

{Court  (rf  Appeal!  of  Alabama.   Jan.  80,  1917. 
On  Bcliearing,  ApiU  8, 1917.) 

I.  Appeabancb  «=>8(1)— Intesplbader. 

Appearance  hj  one  after  order,  under  Code 
1907,  i  6050.  Bubstitutlng  him  as  defendant  over 
bis  objection  that  it  was  not  a  case  for  Inter- 
pleader, ia  not  voluntary. 

[Ed.  Note.— For  other  eases,  see  Appearance, 
Cent  Dig.  S  28.] 

2.  Appeal  and  Ebbob  «s»187(1)  —  Betjbw  — 

Waiveb. 

One  substitnted  as  defendant  over  his  ob- 
jection, persistently  insisting  that  it  waa  not  a 
case  for  interpleader,  saves  right  to  review  of 
the  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  11S4.  1186^  1188,  1189; 
ParUes,  Cent.  Dig.  S  175.] 

3.  INTEKPLEADEB  ^=>S(1)  —  RlGHT  TO  INTBB- 

pl£ad — Bank  Collectino  Draft. 
A  draft  having  been  paid  to  the  bank  to 
irtiich  it,  with  bill  of  lading  attached,  bad  been 
forwarded  for  collection,  it  waa  under  duty  to 
remit,  and  so  breached  its  duty  in  retaining  it 
at  request  of  the  drawee,  accompanied  by  state- 
ment of  defect  in  goods  shipped,  for  price  of 
whicb  the  draft  waa  drawn,  it  bring  under  no 
'duty  to  make  the  contract  good;  and  therefore 
it  had  no  right  to  interplead  the  drawer  or  the 
forwarding  bank  when  sued  for  the  money  by 
the  drawee. 

[Ed.  Note.— For  other  caaes. 
Cent  Dig.  §8  8,  11.] 

4.  Intebpleadeb  «=>43  —  Right  to  Plead 
Claiu. 

One  interpleaded  aa  defendant  under  Code 
1907.  i  6060,  has  a  right  to  plead  the  facts  con- 
stituting its  claim,  and  should  not  be  limited  to 
statement  that  it  daima  tbe  money  deposited  in 
eourt 

[Ed.  Note.— For  other  eases,  see  Interpleader, 
Cent  Dig.  |  82.] 

5.  Appeal  avd  Erbob  ^=»1039<1)— Babuless 
Ebbob-~Rdlino9  on  Pleading. 

Errcn:  in  limiting  one's  pleading  of  hia  claim 
to  fl  general  statement  was  harmless;  he  being 
allowed  to  fully  present  his  Uieory  of  the  facta 
on  tbe  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  'and 
Error,  Cent  Dig.  {  4075.] 

6.  Sales  <S=>179(4)— Right  op  Action  fob 
Pbtoe— CoNDrrrow  Precedent— Waiveb. 

The  obligation  of  tbe  seller  under  provision 
of  cwtract  to  deliver  good  merchantable  oranges, 
not  conatitoting  a  collateral  obligation,  but  a 
eonditi<m  precedent  to  right  to  sue  for  price, 
is  waived  by  acceptance  of  shipment  and  pay- 
ment after  inspection,  thou^  on  the  unauthoris- 
ed assurance  by  tbe  broker,  wbo  made  the  sole, 
that  the  seller  wonld  adjust  tbe  matter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  460-468.] 


On  Rehearing. 

7.  Intbbpuadkb  «s»40— Bight  to  Objutt. 

Tbe  filing  of  tbe  affidavit  by  the  original  de- 
fendant requisite  under  Code  1907,  S  6050,  to 
tbe  court's  jurisdiction  to  require  interpleader, 
is  not  conclusive  of  the  right  to  require  It ;  but 
the  third  person  sought  to  be  snbatitnted  may 
object  that  it  is  not  a  pn^r  case  for  inter- 
pleader. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  S  7a] 

Appeal  from  law  and  Equity  Court,  Mor- 
gan County ;  Thomas  W.  Wert,  Judge. 

Action  by  the  A.  Z.  Bailey  Grocery  Com- 
pany against  the  H.  C.  Schrader  Company, 
sobstltate  defendant  Judgment  for  plain- 
tiff, and  said  d^teidant  appeals.  Bevereed 
and  remanded. 

.  G.  O.  Cheoaalt,  of  Albany,  for  appellant 
D.  W.  Qodbey.  ct  Decator,  for  appellee. 

BBOWN,  J.  *The  A.  Z.  BaUey  Grocery 
Company,  tbe  appellee,  commenced  this  ac- 
tion against  the  Commercial  Savings  Bank  & 
Trust  Company  for  breach  of  ccmtract.  and 
for  money  bad  and  received  on  the  9th  day 
of  December,  1912.  The  Bank  &  Trust  Com- 
pany, on  the  10th  day  of  January,  1913,  filed 
an  affidavit  alleging,  "that  on  November  29, 
1912,  they  [it]  received  a  draft  from  the 
Heard  National  Bank  of  Jacksonville,  Flori- 
da, drawn  by  H.  C.  Schrader  &  Co.  (»i  A.  Z. 
Bailey  Grocery  Company  for  the  sum  of 
$396.00,  which  sum  of  $396.00  was  paid  this 
defendant  by  the  said  A.  Z.  Bailey  Grocery 
Company,  to  wit,  Norember  29th,  1912. 
Shortly  after  this  time  this  def^dant  was 
notified  by  A.  Z.  Bailey  Grocery  Company  to 
hold  said  money,  stating  that  the  carload  of 
oranges,  which  was  the  consideration  of  the 
above  set  forth  draft,  was  defective  and  un- 
fit for  market,"  and  that  the  Heard  Nation- 
al Bank  and  H.  C.  Schrader  &  Co.,  of  Jack- 
sonville, Florida,  without  collusion  with  It 
claimed  the  money  in  custody,  which  was 
deposited  with  the  clerk  at  the  court  with 
tbe  affidavit  and,  under  the  provisions  of 
section  6050  of  the  Code,  prayed  that  notice 
issue  to  the  Heard  National  Bank  and  H.  C. 
Schrader  &  Co.,  that  they  be  substituted  as 
defendants  and  be  compelled  to  litigate  with 
the  plaintiff  as  to  the  ownership  at  the  mon- 
ey paid  into  court,  and  that  it  (the  bank)  be 
discharged  from  liability. 

[1, 2]  It  being  shown  that  the  all^^  claim- 
ants were  both  nonresident,  notice  by  publi- 
cation was  made;  and,  so  far  as  appears 
from  the  record,  the  Heard  National  Bank 
Interposed  no  objection  to  being  substituted 
as  a  defendant.  Tbe  appellant  Schrader 
Company,  however,  protested,  insisting  that 
the  case  was  not  one  for  Interpleader,  and 
over  its  objection  was,  with  the  Heard  Na- 
tional Bank,  substituted  as  a  defendant  in 
lieu  of  the  Commercial  Savings  Bank  &  Trust 
Company.  After  the  order  of  substitution,  the 
record  shows  that  the  Heard  National  Bank 
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appeared,  but  seems  to  have  propounded  no 
claim  to  the  money  inld  into  court,  but 
Kchrader  Company  propounded  a  claim  to  the 
fund  and  litigated  tbe  question;  and  at  the 
condusion  of  the  evidence,  the  court,  at 
the  request  of  the  plaintlfF,  gave  the  affirma- 
tive charge  In  its  favor.  The  appellee  con- 
tends that  this  constitutes  a  voluntary  ap- 
pearance by  the  Scbrader  C<Hnpany,  and  that 
It  cannot,  on  this  appeal,  question  the  pro- 
priety of  the  order  substituting  It  as  a  de- 
fendant 

The  uniform  holding  is  that  the  purpose 
of  the  statute  (Code  1907,  S  dOSO)  Is  to  af- 
ford a  defendant,  against  whom  an  action  is 
pending  upon  a  contract  for  the  payment  of 
money,  where  one  not  a  party  to  the  suit 
claims  this  money,  a  simple  remedy  to  be 
relieved  of  liability  by  bringing  the  claim- 
ants together  and  compelling  them  to  UUgate, 
and  'Is  a  f^ort  method  for  accomplishing 
the  purposes  of  a  bill  of  Interpleader  In  equi- 
ty, and  applies  only  when  the  facts  would 
authorize  a  resort  to  a  bill  of  Interpleader  in 
equity."  Davis  v.  Douglass,  12  Ala.  App.  681, 
68  South.  628 :  Stewart  v.  Sample.  168  Ala. 
270, 63  South.  182 ;  Ck}Ieman  v.  Chambers,  127 
Ala.  615,  29  South.  68. 

After  the  Issuance  of  notice  to  the  alleged 
claimant  as  provided  by  the  statute,  the  court 
Is  authorized  to  determine  whether  the  case 
presented  is  one  for  interpleader ;  and,  If  so, 
to  substitute  the  suggested  claimant  In  lieu 
of  the  original  defendant.  Stewart  v.  Sam- 
ple, supra.  The  effect  of  this  order,  if  the 
statute  has  any  force  at  all.  Is  to  compel 
the  substituted  defendant  and  the  plaintiff 
to  litigate  between  themselves  as  to  the  right 
In  the  money  paid  into  court.  The  money, 
when  paid  Into  court,  is  in  custodia  legia, 
and  the  suit  partakes  of  the  nature  of  a  pro- 
ceeding In  rem;  and  the  Judgment  Is  not 
only  conclusive  as  between  the  adverse  claim- 
ants to  the  funds,  but  also  of  their  right  to 
further  pursue  the  original  defendant.  John- 
son V.  Maxey,  43  Ala.  521;  McNamara  v. 
Provident  Sav.  Life  A^ssur.  Soc.,  114  Fed. 
910,  52  C.  C.  A.  530 ;  Ford  v.  Dllly,  5  B.  & 
Sd.  885,  2  N.  &  M.  662,  27  E.  C.  L.  372 ;  Wash- 
ington L.  Ins.  Co.  V.  Laurence,  28  How.  Prac. 
(N,  Y.)  The  appearance  of  the  appel- 

lant was  therefore  involuntary ;  and  by  per- 
sistently Insisting  that  the  case  was  not  one 
for  interpleader,  it  saved  the  right  to  have 
the  order  reviewed  on  appeal.  Evans  Marble 
Co.  V.  McDonald,  142  Ala.  130,  37  South. 
830 ;  Ashby  Brick  Co.  v.  Ely  &  Walker  Dry 
Goods  Co.,  151  Ala.  272,  44  South.  96. 

[3]  Testing  the  right  of  the  original  defend- 
ant to  Interplead  by  the  facts  stated  In  the 
affidavit,  It  was  the  agent  of  the  drawer  of 
the  draft  to  collect  the  draft  and  without 
unreasonable  delay  remit  the  proceeds  to 
the  forwarding  bank ;  and  by  complying  with 
this  duty  before  service  of  legal  proces.s,  it 
would  be  relieved  of  liability.  By  accepting 
the  draft  with  bill  of  lading  attached  for  col- 
lection u  the  agent  of  the  forwarding  bank. 


It  did  not  assume  to  perform  the  contract  nor 
warrant  the  quantity  or  quality  at  the  goods 
purdtiased  by  Bailey  Grocery  Company.  Cos- 
mos Cotton  Co.  V.  First  National  Bank  of 
Birmingham,  171  Ala.  392,  64  South.  621, 
32  L.  R.  A.  (N-  S.)  1173,  Ann.  Cas.  1913B. 
42,  distinguishing,  if  not  in  efTect  overruling, 
Haas  V.  Citizens'  Bank,  144  Ala.  662,  39 
South.  129,  1  L.  R.  A.  (N.  S.)  242,  113  Am. 
St  Rep.  61. 

Being  imder  no  duty  to  perform  the  con- 
tract of  sale,  after  the  payment  of  the  draft 
It  had  no  right  to  withhold  the  remittance 
of  the  proceeds  of  the  draft  at  the  plaln- 
tUf  s  request,  and  In  doing  so  breached  a 
duty  whtdk  it  owed  the  drawer  of  the  draft. 
If,  in  fact,  it  was  not  guilty  of  a  conversion 
of  the  proceeds  of  the  draft 

It  is  essential  to  the  right  to  require  oth- 
ers to  Interplead  in  a  pending  action  that  the 
original  defendant  occupy  the  position  of 
a  disinterested  stakeholder;  and  It  should 
appear  that  he  is  Ignorant  of  the  rights  of 
the  parties  upon  whom  he  calls  to  Interplead, 
or,  at  least,  that  there  Is  a  doubt  as  to  whicb 
claimant  the  debt  belongs  so  that  he  cannot 
safely  pay  to  one  without  risk  to  the  other. 
Crass  V.  Memphis  &  C.  R.  R.  Co.,  96  Ala.  447, 
11  South.  480.  And  where  it  appears  that 
the  original  defendant  is  a  wrongdoer  as  to 
either  of  the  claimants,  his  right  to  require 
interpleader  does  not  exist.  Cooley  v.  Ala. 
Gold  Life  Ins.  Co.,  67  Ala.  472 ;  Coleman  v. 
Chambers,  supra. 

The  original  defendant,  by  disclaiming  any 
interest  In  the  debt  and  paying  the  money  Into 
court,  conclusively  refuted  the  fact  that  It  was 
the  transferee  and  owner  of  the  debt  This  Is 
the  fact  that  distinguishes  the  case  of  Haas 
v.  Citizens'  Bank,  supra,  from  this  case,  and 
Cosmos  Cotton  Co.  v.  First  National  Bank 
of  Birmingham,  supra. 

The  affidavit  showing  on  Its  face  that  the 
original  defendant  was  not  entitled  to  re- 
quire the  appellant  to  interplead,  tbe  court 
erred  in  substituting  the  appellant  as  a  de- 
fendant, and  requiring  It  to  Interplead  over 
its  protest.   Stewart  v.  Sample,  supra. 

[A,  5]  Tn  Johnson  v.  Maxey,  supra,  the 
court  held  that  a  claimant  who  is  brought 
Into  court  under  the  statute  (Code  1907,  { 
6050)  must  propound  his  claim  with  sudi  cer- 
tainty and  fullness  that  the  plaintiff  may 
know  In  what  bis  claim  consists,  and  be  en- 
abled to  plead  to  It  as  he  may  be  advised : 
and  that  case  was  cited  with  approval  In 
Coleman  v.  Chambers,  supra.  Under  the  rul- 
ing In  Johnson  v.  Maxey,  the  substituted  de. 
fendant  had  the  right  to  state  the  facts  In 
propounding  its  claim  upon  whldi  Its  claim 
was  rested,  limited  by  the  rule  that : 

"All  pleadings  must  be  as  brief  as  is  conriBt- 
ent  with  jierspicuity,  and  tiie  presentathm  of 
the  facts,  or  matter  to  be  pat  In  iBsoe,  in  mn  in- 
telligible form."   Code  1907.  {  5321. 

The  court  therefore,  erred  in  striking  the 
plea  or  claim  of  appellant  as  amended,  and 
in  limiting  Its  claim  to  the  statement  that  It 
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•claimed  the  Buyaey  m  dwoslt  In  oonrt 
HowOTw,  under  tills  dalm  t&e  appellaiit  was 
allowed  to  fully  pres^  Its  theory  of  the 
-facts,  and  die  error  appears  to  be  without 

Injury. 

[8]  The  contract  brtween  the  appellant 
and  plalntltE  was  made  through  W.  Ii.  Lyle, 
<a  bnHax,  and  was  for  the  sale  ot  *1  carload 
■of  good  Florida  merdi&ntable  oranees,'*  con- 
taining 300  boxes  "packed  In  standard  box- 
es at  $2.10  per  box  detUvered  Decatnr,  Ala- 
'bama" ;  and  It  was  sUpulated  that  the  oranges 
were  to  be  shipped  on  or  as  near  as  pos- 
sible the  date  directed  by  the  purchaser. 
The  seller  caused  a  carload  of  oranges  to  be 
•fiblpped,  containing  the  required  Dumber  of 
boxes,  and  made  draft  on  the  purchaser 
-with  bill  of  lading  attached,  accompanied  by 
Instructions  to  allow  Inspection  by  the  pur- 
chaser. Tbe  undisputed  evidence  shows  that 
the  car  of  oranges  arrived  In  advance  of  the 
■draft,  and  that  the  plaintiff,  before  paylug 
the  draft,*  Inspected  the  oranges  and  fonnd 
that  they  were  In  bad  condition,  some  of  the 
evidence  showing  that  from  25  per  cent,  of 
the  oranges  upward  were  not  merchantable, 
in  fact,  mushy  rotten.  The  plalntlfT,  with 
Imowledge  of  these  facts,  unloaded  the 
oranges  and  paid  the  draft 

There  is  no  pretense  of  fraud  in  the  case ; 
l)ut  tbe  evidence  tends  to  show  that  the 
-door  of  the  car  was  partly  open,  and  that  the 
oranges  were  packed  and  shipped  In  damp, 
cold  weather,  and  that  the  condition  of  the 
oranges  was  possibly  the  result  of  the  con- 
curring negligence  of  the  shipper  and  the 
•carrier. 

Tbe  plaintiff  contends,  and  offered  some 
evidence  to  sustain  the  contention,  that  be- 
'tare  unloading  the  car.  Its  president  called 
T^le,  the  broker,  and  Lyle  advised  It  to  ac- 
cept tbe  car,  and  gave  the  assnrance  that  the 
seller  would  adjust  the  difference  resulting 
from  the  defects  In  the  shipment.  However, 
the  undisputed  evidence  shows  that  Lyle  had 
no  authority  to  bind  the  seller;  that  his  re- 
lation to  the  transaction  was  that  of  broker ; 
-and  that  he  was  as  mudi  the  agent  of  the 
purchaser  as  the  seller. 

The  undisputed  evidence  showing  that 
^some  of  the  oranges  were  not  "good  mer- 
chantable" oranges,  the  purchaser  was  un- 
der no  obligation  to  accept  the  shipment 
The  seller  undertook  to  deliver  at  Decatur 
one  carload  of  good  merchantable  oranges, 
and  by  tendering  the  car  laden  in  part  with 
onmgea  that  were  not  good  merchantable 
-oranges  It  breached  its  contrtict  "When  the 
vendor  sells  an  article  by  a  particular  de- 
scription, It  Is  a  condltloa  to  his  right  of  ac- 
•Ooa  that  the  thing  which  he  offers  to  dellv- 
-er.  or  has  been  delivered,  should  answer  the 
description.'*  BenJ.  on  Sales  (lltb  Bd.)  t 
600. 

The  oldlgatlon  Imposed  on  the  seller  to 
■  dellTer  "good  merchantable  oranges"  was 
■therefore  not  a  collateral  obllgatioQ — a  war- 


ranty-^bnt  a  condlllon  preeedent  to  the  aell- 
er'a  right  to  sue  for  the  price.  BmJ.  on 
Sales,  i  MS.  "Hie  maxbn  of  the  common 
law,  caveat  emptor,  la  tbB  general  role  Bp- 
pUcable  to  sales,  so  far  as  quality  Is  ctm- 
cemed.  The  bnyer  (in  the  absence  of  .fraud) 
porchases  at  his  risk,  nnless  the  seller  has 
given  an  express  warranty*  or  unless  a  war- 
ranty be  Implied  from  the  nature  and  dr- 
cumstonoes  of  the  sale.  *  *  *  So  far  as 
ascertained  spedflc  chattds  already  existing, 
and  which  the  buyer  has  Inspected,  la  con- 
cerned, the  mle  of  caveat  emptor  admits  of 
no  exception  by  Implied  warranty  of  qual- 
ity." BenJ.  on  Sales,  {  644. 

There  is  no  pretense  that  the  seller  was 
guilty  of  fraud ;  and  there  Is  no  express  col- 
lateral obligation  that  the  oranges  tendered 
were  of  the  quality  described  In  the  con- 
tract ;  and  the  right  of  Inspection  which  was 
fully  exercised  by  the  purchaser  in  this  case 
before  paying  the  draft  excludes  the  Idea  of 
implied  warranty  as  to  quality.  By  accept- 
ing the  shipment  after  Inspection,  the  pur- 
chaser in  this  case  waived  noncompliance  on 
the  part  of  the  s^er,  and  In  lieu  thereof  ac- 
cepted the  assnrance  of  Lyle  that  the  seller 
would  adjust  the  mstter.  On  the  undisputed 
evidence,  Lyle  was  without  authority  to  bind 
the  seller,  and  though  his  assurance  of  ad- 
justment afforded  the  purchaser  no  Indem- 
nlt7,  it  could  not  hinder  appellant's  recov- 
ery. 

The  appellant  and  not  appellee,  was  enti- 
tled to  the  affirmative  chargBt 
Reversed  and  remanded. 

On  Rehearing. 

BROWN,  P.  J.   [7]  While  the  flllng  of  the 

affidavit  provided  for  In  section  6050  of  the 
Code  is  essential  to  the  court's  Jurisdiction 
to  entertain  or  require  Interpleader,  the  fll- 
lng of  such  affidavit  is  not  conclusive  of  the 
right  to  require  interpleader.  In  one  of  the 
cases  cited  In  the  original  (pinion  the  Su- 
preme Court  held: 

"Evidently  objection  may  be  made  to  the 
granting  of  the  order  of  interpleader  at  the  time 
the  motion  is  acted  on.  When  the  affidavit  is 
filed,  if  it  shows,  upon  Its  face,  that  it  is  not  a 
case  for  interpleader,  tbe  plaintiff  may  present 
to  tbe  court  any  reasons  wbich  he  may  desire  to 
present,  to  show  to  the  court  that  it  is  not  a 
proper  case  for  interpleader;  and,  if  the  court 
so  holds,  it  should  refuse  then  to  grant  the 
order,  notifying  the  substituted  defendant  to 
come  in  and  propound  his  claim;  but,  inasmach 
as  the  statute  does  not  require  the  defendant  to 
set  out  tbe  facta,  on  which  be  claims  the  r^t  to 
interpleader,  the  plaintiff  must  have  an  oppor- 
tunity to  present  the  point  that  it  is  not  a  case 
for  interpleader,  when  the  facts  are  made  known. 
Therefore  this  court  properly  held  that  tbe 
plaintiff  could  demur  to  the  claim  propounded 
by  the  sohstituted  defondant" 

— and  In  this  way  raise  the  qnestton  as  to 
whether  the  case  was  one  tor  Intendeader. 
Stewart  T.  Sample,  168  Ala.  276,  63  South. 
182 ;  Coleman  r.  Ohambenii  127  Ala.  611^  29 
South.  6& 
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It  woqM  be  an  anomaly  In  Judicial  pro- 
cedure to  hold  that  the  plaintiff  may  object 
to  the  Interpleader,  and  In  the  same  breath 
bold  that  the  third  party  who  Is  to  be  brought 
in  and  substituted  for  the  defiendant  liaa  no 
such  right,  and  unless  the  plaintiff  (Ejects 
the  right  of  the  titlrd  party  against  the  orig- 
inal defendant  vlll  be  fbreelosed.  Such  a 
holding  would  opai  a  door  to  fraud  and  col- 
lusion through  which  the  plaintiff  and  the 
original  defendant  could  compel  the  limoc«it 
third  party  to  litigate  when  and  where  they 
mli^t  determine,  without  right  of  objection 
or  review ;  and  the  doctrine  that  if  the  de- 
ftodant  who  InTOkes  Interpleader  has  In- 
curred an  *independent  liability  to  ^ther  of 
the  daimimts,*'  and  does  not  "stand  perfect- 
ly indifferent  between  tbem,**  be  cannot  ohu- 
pel  interpleader  (Stewart  t.  Sample,  sapra), 
would  be  fntlle.  Suppose  the  original  de- 
fendant has  incurred  an  Independent  liabil- 
ity to  the  third  party  suggested  as  claim- 
ant; can  he  defeat  that  independent  Ua- 
blUty  by  Interpleader?  No.  Yet,  if  the 
third  party  can  be  cnnpelled  to  oome  in  and 
Jltlgate  without  the  light  to  question  the 
right  of  the  original  defendant  to  require  tn- 
Csrpleader,  the  Judgment  will  conclude  his 
right  against  the  original  d^endant. 

The  case  of  Frith  &  Co.  7.  BoUan,  133 
Ala.  683,  82  South.  494.  91  Am.  St  Bep.  S4. 
seraos  to  hare  been  a  sale  by  description 
without  inspection,  the  goods  being  shipped 
at  the  purchaser's  request,  and  when  the 
goods  were  delivered  to  the  carrier  at  the 
initial  point  of  shipment  the  title  passed 
from  the  seller  to  the  purchaser.  McCormick 
T.  Joseph,  77  Ala.  240;  Boblnson  v.  Pogue, 
86  Ala.  261,  5  South.  685.  And  by  receiving 
the  goods  when  tbey  reached  their  destina- 
tion the  purchaser  deprived  the  seller  of  no 
right  In  the  case  In  band  the  title  to  the 
oranges  did  not  pass  until  after  they  were 
Inspected  and  accepted  by  the  Bailey  Grocery 
Company,  and,  as  we  have  said,  the  Bailey 
Grocery  Company  was  under  no  obligation  to 
accept  them ;  yet  it  could  not  accept  the  or- 
anges after  inspection,  in  the  absence  of  a 
stipulation  In  the  contract  for  such  contin- 
gency, end  deprive  the  shipper  of  its  prop- 
erty In  them  without  liability  for  the  con- 
tract price.  The  application  Is  overruled. 

Apidlcation  orermled, 

(IS  Ala.  App.  6S4) 

FLOYD  T.  STATBJ.  a  Div.  234.) 

(Court  of  Appeals  at  Alabama.    Mardi  23, 
1917.) 

1.  HionwATS  ^9l07(4)->PowEsa  or  Hioh- 

WAT  BOABD. 
Under  Acts  1915,  p.  573,  giving  the  county 
-comniissioners  and  boards  of  revenue  legislative, 
judicial,  and  executive  power,  and  making  them 
courts  of  unlimited  Jurisdiction'  as  to  construc- 
tion, maintenance,  and  improvement  of  public 
twdB,  the  Statutory  grant  of  power  la  plenary, 


and  on  collateral  attack  the  proceedings  d  the 
board  are  presumed  to  be  regnlarr  In  tbm  aliaBnca 

of  contrary  showing. 

[Kd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  |  844.] 

2.  HioEWATs  «a»107(4}— CoRaiRUcrzon  aud 

MAIIfTBNANCB— VAUDITT    OV  PBOCEBDINO» 

—Minutes  or  Boabd. 

Minutes  of  board  of  revenue  In  terms: 
"Board  of  Revenue,  Novnnber  Term,  1916. 
The  following  rules,  regulations,  and  laws  af- 
fecting,  goventlng,  and  contn^fng  the  pablie 
roads  of  Monroe  county  are  hereby  established, 
promulgated,  declared,  and  enacted  by  the  board 
of  revenue  of  said  county,  on  this  the  3d  day  of 
November,  1015"— sufficiently  show  that  the 
rules  were  adopted  at  a  regular  term  of  the 
board,  and  by  the  board. 

[Sd.  Note.— For  other  cases;  see  HIghwayi, 

Cent  Dig.  i  844.] 

8.  HlQRWATS   €=*107(4)    —  COUffTBUCTIOS— 

PBOOEEDtNas— Evidence— Adhisbibiutt. 
In  collateral  attack  on  action  oS  board  of 
revenue  in  road  cmtstmction.  minutes  of  rwolar 
meeting,  In  due  form,  are  admissible  In  evidence. 

[Gd.  Note.— For  other  case^  see  Highways, 
Cent  Dig.  {  344.] 

Appeal  from  Law  and  Bgnlty  Court,  Moo* 
roe  County ;  W.  G.  McCorvey,  Judge. 

Andrew  Floyd  was  convicted  of  a  failure  to 
work  the  public  roads,  and  be  appeals.  Afr 
firmed. 

Page  &  McMillan,  of  Brewton,  for  appel- 
lant W.  L.  Martin,  Atl7<  Gen.,  and  Har* 
well  O.  Davis*  Asst  Atty.  Geo.,  for  the  Btat& 

BRO'WN,P.J.  By  act  Slaved  Sqitember 
2Xi,  191B,  the  Legislature  r^iealed  all  stat- 
utes providing  for  proaecottons  tor  faUore  to 
woi^  on  the  public  roads  embraced  In  tb» 
Code  and  acts  amwdatory  Uierectf  (Acts  1915, 
p.  623) ;  and  by  act  approved  September  22d 
(Acts  1915.  p.  573)  conferred  up<»i  the  courts 
of  county  commissioners  and  boards  of  rev- 
enue ot  t3ie  several  counties  la  the  state 
broad  powers  to  provide  tor  the  establlslw 
ment  dlscmtlnuance,  construction,  use,  work- 
ing, and  malntoiance  of  tbe  public  roads, 
bridges  and  ferries  ai  the  several  counties, 
and  the  act  provides: 

"To  this  end  they  are  given  legislative.  Judi- 
cial and  executive  powers,  except  as  limited 
herein.  Courts  of  county  commissionera.  boards 
of  revenue  or  courts  of  like  jurisdiction  are 
courts  (rf  iMMmited  jnrlsdictlon  and  powers  as 
to  the  construction,  malntemanco  and  improve* 
ment  of  the  public  roads.  •  •  ♦  They  may 
establish,  promulgate,  and  enforce  rules  ana 
regulations,  make  and  enter  Into  such  contracts 
as  may  be  necesssry,  or  as  may  be  deemed  nec> 
essary  or  advisable  bv  sndi  courts  or  boards,  to 
build,  construct  mase,  improve  and  m.iintain 
a  good  system  of  public  roads,  bridges  and  fer- 
ries in  tbeir  respective  counties,  and  regulate- 
the  use  thereof." 

Section  2  of  tlie  act  makes  the  violation  of 
"any  rule,  relation  or  law  which  may  be 
adopted  or  promtilgated"  by  such  court  or 
board  a  misdemeanor  and  prescribes  punish- 
ment therefor. 

l%e  questions  presented  snd  here  aqraed 
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are:  First,  can  the  LeglEJature  delate  to 
Buch  goTemmental  agencies  the  authority  to 
make  and  protDulgate  rules  and  r^uIatiouB, 
the  violation  of  which  constitutes  crime? 
This  question  Is  fully  answered  in  the  af- 
firmative by  the  following  cases:  Whaley  v. 
State,  168  Ala.  152,  S2  South.  941.  30  L.  B. 
A.  (N.  S.)  499;  State  t.  HcCarty,  5  Ala. 
App.  212.  59  South.  548. 

The  second  question  is :  Does  this  record 
sufliciently  show  that  the  powers  conferred 
on  the  board  of  revenue  of  Monroe  county  by 
the  statute  were  authoritatively  exercised,  so 
as  to  Justify  the  prosecution  of  the  defendant 
for  a  violation  of  the  rules  promulgated  by 
the  board?  Section  6  of  the  act  approved 
September  25,  1915  (Loc  Acts  1916,  p.  394), 
establishing  Qie  board  of  revenue^  provides 
tiiat: 

*The  said  board  of  revenue  ^ball  hold  fonr 
■essims  annually,  vift.:  On  the  second  Mondays 
in  February  and  August,  and  the  first  Mondays 
In  April  and  November  of  eadi  calendar  year,'* 

The  mlnut»  of  the  board  of  revenue  offer- 
ed in  evidence  recite  the  following: 

''Board  of  Revenue,  November  Term,  1916. 
The  following  rules,  regulationB,  and  laws  af- 
fecting, governing,  and  controlling  the  public 
roads  of  Monroe  county  are  herrtiy  eetabusbed, 
promulgated,  declared,  and  enacted  by  the  board 
<A  revenue  of  said  coun^,  cm  this  tSie  8d  day  of 
November,  1916." 

Thai  followed  the  rules  so  adopted  and 
promulgated,  after  which  was  the  entry: 

"Ordered  that  this  regular  meeting  of  the 
board  be  and  the  same  hereby  Is  adjourned  until 
Tuesday,  the  16th  day  of  November." 

[1]  Hie  statutory  grant  of  power  In  respect 
to  the  matter  of  public  roads  and  the  adop- 
tion of  rules  and  regulations  is  general  and 
plenary,  and  on  collateral  attack  the  pro- 
ceedings of  the  board  are  presumed  to  be 
regular  and  dtme  In  the  lawful  exercise  of 
authority,  unless  the  contrary  appears. 
Stephens  v.  Court  of  Gounty  Commissioners, 
180  Ala.  631,  61  South.  917;  McLaughlin  v. 
Hardwick.  70  South.  806. 

It,  3]  It  ftufilclratly  appears  that  the  regu- 
lations adopted  by  the  board  of  revenue  were 
adopted  at  a  regular  term  of  the  board,  and 
by  the  board,  and  the  minutes  were  properly 
received  In  evidence. 

Affirmed. 


(IS  Als.  App.  8S7) 

COOPER  V.  STATE.  («  Div.  298.) 

(Court  of  Appeals  ot  Alabama.  April  8,  1917.) 

1.  Libel  aitd  Sxjlitdeb  4=»162(1)— Criuxral 
Lib  EL— iKDiemMIT— * 'UNCHIAfflK"— Sotfi- 
CIEKCT. 

Uoder  Code  1907.  8  7340,  declaring  that  any 
person  who  writes,  prints,  or  speaks  of  and  con- 
cerning any  woman,  falsely  imputing  to  her  a 
want  of  chastity,  ao  indictment  charging  that 
defendant  falsely  spake  of  and  concerning  named 
woman  in  the  presence  of  three  named  indtvid- 
nals 'charging  her  with  want  of  diastity,  in  that 
she  permitted  him  to  bug  her,  and  would  have 
submitted  to  intercourse,  charges  an  offense ; 
for,  while  displays  of  affection  on  tbe  part  of  a 


«=»152(&)— iKDicr- 


woman.  do  not  show  want  of  ehastl^,  words 
spoken  charging  that  a  certain  time  and  place 
she  permitted  embraces,  etc,  Imputes  unchaati- 
ty  (citing  8  Words  and  Phrases,  Unchaste). 

[EM.  Note.— For  other  cases,  see  Libd  and 
Slander,  Cent.  Dig.  SS  417,  420,  423.] 

2.  Libel  and  Suuidkb 
uEnr— Vabiancx. 

Where  an  indictment  charged  that  an  accus- 
ed in  the  presence  of  three  named  persons  used 
language  imputing  unchastity  to  a  woman,  tbe 
averment  that  the  language  was  uttered  in  the 
presence  of  soch  named  penKms  was  descriptive 

the  crime,  and  proof  of  utterances  in  the 
presence  of  two  of  these  persons  was  inadmissi- 
ble on  the  ground  of  variance. 

[EU.  Note.—For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.      426,  427.1 

3.  Constitutional  Law^s»266 — Indicthent 

AND  iNrOBlfATION  ^3>6&— RiOBT  TO  SUfJI- 

oiENT  Accusation. 
Tbe  constitutioaal  right  of  accused  to  de* 
mand  the  nature  and  cause  of  bis  accusation  is 
not  a  technical  right,  but  is  essential  to  tbe 
guaranty  that  no  person  shall  be  deprived  of  his 
liberty,  save  by  due  process  of  law,  nor  be  twice 
put  in  jeopardy  for  the  same  offense. 

[Ed.  Note.— For  other  cases,  eee  Constitution* 
al  Law,  Cent,  Dig.  S  756;  Indictment  and  In- 
formation.  Cent.  Dig.  jg  176,  170.] 

4.  Libel  and  Slahdeb  <3=3l55— Ofrnsbs— 

EVIDKHCE. 

In  a  prosecution  for  the  defaming  of  a 
woman,  testimony  that  accused  and  bis  wife 
were  heard,  previous  to  the  trial,  fussing  over 
the  woman  named,  was  inadmissible,  having  no 
tendency  to  show  that  accused  uttered  the  6ti- 
amadou  charged. 

[Kd.  Note.- For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig,  H  ^0-436.] 

5.  Libel  and  Slandkb  «=»14S— OnszTSBS-" 
Natubb  or  OvnNBB. 

Malice  is  not  an  ingredient  of  the  otEense  of 
defamation  under  Code  1907,  S  7340.  making  it 
an  offense  to  falsely  impute  want  of  chastity 
to  a  woman,  and  the  intent  or  animus  of  aceoaed 
In  uttering  such  words  is  Immaterial. 

[Bd.  Note,— For  other  cases,  see  Libel  and 
Zander,  Gent.  Dig.  g  406.] 

6.  CsimMAL    Law  ®s»369(1)— Btxi»bnob— 
Otheb  Ofixkses. 

In  a  prosecution  for  defaming  a  woman  at 
a  fixed  time,  evidence  that  acoised  had  been 
guilfy  of  other  defamaticms  uttered  at  different 
times  is  inadmissible  under  the  general  rule  that 
evidence  of  another  offense  than  that  for  which 
the  accused  is  tried  is  not  admissible,  not  falling 
within  the  exceptions  allowing  such  evidence 
where  the  two  crimes  are  so  intermingled  as  to 
constitute  one  transaction,  or  where  the  Ques- 
tion of  intoit  or  animus  is  invtdved,  or  miere 
there  is  a  conflict  of  evidence  as  to  whether 
accused  or  someone  else  committed  the  crime, 
or  whether  the  crime  was  committed  by  some 
peculiar,  extraordinary  or  novel  means. 

[Eld.  Note.— For  other  cases,  see  Orimlnal 
Law.  Gent.  Dig.  {  822.] 

7.  CBUniTAL    Law  «=»369(1)— EmxHOB— 
Defauation— Otheb  Offenses. 

In  a  prosecution  for  defamation  under  Code 
1907,  i  7340,  evidence  of  other  distinctly  de- 
famatory offenses  is  not  admissible  in  aggrava- 
tion of  uie  fine. 

[EU.  Note.— For  othn  eases,  see  Criminal 
Law,  Cent  Dig.  |  822.] 

Appeal  from  Winston  County  Court ;  John 
S.  Curtis,  Judge. 

Jack  Cooper  was  convicted  of  crime,  and 
he  appeals.   Reversed  and  remanc 
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Cbester  Tnbb,  of  HateyTlUe.  for  ai^ieUanL 
W.  L.  MarUn,  Atty.  GeiL.  and  HamU  O. 

Davis,  Asst.  Atty,  Gen.,  fOT  the  State. 

BROWN,  P.  3.   [1]  It  has  been  held  Uiat: 

"A  woman  ia  uncbaste  wbo  bas  bad  unlawful 
intercourse  or  is  guilty  of  sucb  conduct  as  would 
tend  to  indicate  tliiit  sbe  was  ready  and  willing 
to  submit  to  tbe  unlawful  embraces  of  a  man. 
The  embracing  of  a  man  and  woman  does  not 
necessarily  indicate  uncbastity;  but  words 
spoken  of  a  woman  charging  tbat  at  a  certain 
time  and  place  tbe  man  was  embracing  ber,  and 
when  discovered  the  parties  seemed  very  much 
confused,  etc^  imputes  unchastity."  Mason  T. 
Stratton,  49  Hun,  606,  1  N.  Y.  Supp.  611.  512; 
8  Wwds  and  Phrases,  7153. 

The  complaint  in  this  case  charges: 
That  tbe  defendant  "falsely  spoke  of  and 
concerning  ETra  Neely,  In  tbe  presence  of  J.  R. 
I'opbam,  Richard  Sbadix,  and  Will  Tyre,  cbsrg- 
mg  ber  with  a  want  of  diastity  in  substance  as 
follows:  'Tb&t  Bva  Neely  had  bugged  bim; 
tbat  he  bad  felt  ber  person,  and  could  bare  had 
intercourse  with  ber  bad  be  so  desired.' 

The  utterances  alleged  to  have  been  used 
by  the  defendant  clearly  impute  that  the  per- 
son spoken  of  was  of  easy  vlrtae,  and  tbat 
sbe  manifested  a  wllUngnesB  to  submit  to 
Hcxoal  Intercourse  with  the  defendant,  and 
therefore  the  averments  are  sufficient  to 
charge  the  offense  denounced  by  section  7340, 
Code  1907. 

[2]  The  complaint  charges  a  single  offense, 
Imputing  to  tbe  defendant  the  use  of  the  de- 
famatory language  in  the  presence  of  the 
three  persons  named,  and  was  not  subject  to 
the  demurrer.  Thomas  v.  State,  HI  Ala.  51, 
20  South.  617.  Tbe  averment  that  the  al- 
leged defamatory  language  was  uttered  In 
the  prince  of  the  three  named  persons  was 
descriptive  of  tbe  offense  and  proof  that  the 
defendant  on  several  occasions  made  defam- 
atory utterances  against  the  chastity  of  the 
prosecutrix  In  the  presence  of  two  of  these 
persons  on  separate  occasions  does  not  sus- 
tain the  charge  as  laid,  l^omas  v.  State, 
supra;  Townsend  v.  State,  137  Ala.  81,  34 
South.  382;  ElUot  V.  State,  26  Ala.  78;  Mc- 
Gehee  v.  State,  58  Ala.  360. 

r3]  The  constitutional  right  of  the  accnsed 
to  demand  the  nature  and  cause  of  bla  ac- 
cusation Is  not  a  technical  right,  but  Is  fun- 
damental and  essential  to  the  guaranty  that 
no  person  shall  be  deprived  of  his  liberty,  ex- 
cept by  due  process  of  law,  nor  be  twice  put 
in  je(qpardy  for  the  same  offense.  Noah  v. 
State.  72  South.  611,  afQrmed  by  Supreme 
Ccort.  Id.,  72  South.  613;  Adams  v.  State, 
69  South.  358;  State  v.  Bush.  12  Ala.  App. 
309,  68  South.  492;  MUes  v.  State,  94  Ala. 
106,  11  South.  403;  Turnlpseed  v.  State,  6 
Ala.  666;  Carter  t.  State,  55  Ala.  181.  The 
court  should  have  granted  tbe  motion  of  the 
defendant  to  exclude  the  evidence  because  of 
a  variance  lu  the  allegations  and  proof. 

[4]  Tbe  testimony  of  tlie  witness  Howell  to 
the  effect  that  he  was  at  defendant's  house 
during  the  summer  before  the  trial  and  beard 
the  defendant  and  his  wife  fussing,  and  that 


defendant  said  they  were  fussing  about  the 
proaecntlng  witness,  Bva  Meely,  staonld  not 
have  been  admitted.  It  bad  no  tendo^  to 
show  that  the  defendant  made  defamatory 
statement*  about  tbe  witness  for  the  prose- 
entloa.  The  testimony  of  tbe  witness  Howell 
tendins  to  ahow  that  the  defendant  on  tUa 
occasion  made  defiimatory  utterances  regard- 
ing the  prosecuting  witness  was  not  admis- 
sible. 

[S]  Malice  la  not  an  Ingredient  of  the  of- 
fense vuder  tbe  statute  (Code  1907,  |  7340); 
and  the  Intent  or  animus  prcnnptiQC  tbe  ut- 
terance of  the  slanderona  words  la  wholly 
immaterial. 

[•}  The  general  mle  In  criminal  caaea  Is 
that  evidence  of  another  frftenae  than  that  for 
wfalcb  the  accused  la  being  tiled  la  not  ad- 
missible. IMllard  r.  State,  1S2  Ala.  80,  41 
South.  537.  And  while  this  rule  has  excep- 
tions arising  from  necessity,  audi  as  where 
two  or  more  Crimea  are  ao  Intermlns^ed  and 
oonstitnte  a  part  of  one  and  tbe  same  trans- 
action tbat  one  cannot  be  proved  withoat  the 
other,  or  where  tbe  question  of  the  Intent  or 
animus  accompanying  or  Inspiring  the  act 
under  InyesBgattoa  Is  within  tbe  issues,  or 
where  there  la  a  conflict  In  tbe  evldenoe  as 
to  whether  the  d^endant  or  some  one  dse 
committed  the  crime,  or  where  the  crime  In 
question  was  committed  "by  smne  peculiar, 
extraordinary,  or  novel  meana  Imidonent 
or  apparatus,  or  In  a  pecoUar  or  extraordi- 
nary manner,  evidence  of  sbnllar  crimes  by 
tbe  defendant  and  wlHi  Ufce  means  may  be 
shown.  Lowe  r.  State^  184  Ala.  164«  82 
South.  278;  Underhill  on  Cr.  Evidence.  H 
87-82.  There  are  pos^ly  other  exceptions, 
but  the  case  bare  under  consideration  la  not 
within  any  of  tbem. 

[7]  Each  of  the  defamatory  utterances 
was  a  separate  and  distinct  offena^  and  evi- 
dence of  a  distinct  otteaaa  from  tbe  one 
diarged  In  the  indictment  la  not  admissible 
for  Qua  prosecatl<m  *Mn  aggravation  of  the 
fine,"  Ingram  v.  State,  88  Ala.  247,  84  Am. 
Dec  782. 

For  tbe  errors  pointed  out,  the  Judgment 
of  the  trial  court  is  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 


OS  Ala.  App.  mj 
CONNER  V.  STATE.    (3  Div.  187.) 

(Court  of  Appeals  of  Alabama.   March  23, 
1917.) 

Appeal  and  Ebbok  $s»1221— Disposmoit  or 
Case— Besubiobsioh. 
Aft^  tbe  Court  of  Appeals  bas  affirmed 
judgment,  It  is  a  final  dispositioD  <A  tha  case; 
upon  the  case  being'  again  submitted  on  htieta, 
it  cannot  disturb  su<di  judgm^t. 

[Ed.  Note.— E\»r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4722.] 

Appeal  from  Circuit  Courts  Autauga  Coon- 

ty;  W.  W.  Pearson,  Judge. 
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On  resubmission  on  brlefb.  OerUflcate  of 
afflrmance  relssaed,  and  caao  atrlcken  from 

tbe  dodket 
8ee^  alaot  70  South.  1010b 

Gti7  Blee,  of  Prattvllle,  for  appellant 
W.  li.  Martin,  Atty.  0«n.,  for  the  State. 

BBOWN,  P.  J.  Tbe  judgment  of  the  trial 
court  was  affirmed  bj  this  court  on  Decem- 
ber 16,  1»15,  and  on  application  of  appel- 
lant the  certificate  of  afflrmance  was  recalled 
on  December  20,  1015.  No  other  steps  were 
taken  or  orders  made  In  the  case  until  Janu- 
ary 11,  1917.  when  tbe  case  was  again  sub- 
mitted on  briiifs. 

The  judgment  of  afflrmance  was  a  final 
dlspo^tlon  of  the  case  by  this  court;  and  the 
court  cannot  now  disturb  that  judgment. 
Roll  T.  HoweU,  73  South.  218.  An  order  will 
therefore  be  entered  striking  the  case  from 
the  docket  and  directing  that  the  certiflcate 
of  afflrmance  be  reissued. 

Gam  strldcen  from  tbe  docfceL 

(Ifi  Ala.  App.  to)  ' 

UcOULLOUOH  T.  STATB.  (4  Div.  476.) 

(Oonrt  of  Appeals  of  Alabama.   Mardi  28, 

1017.) 

CUTTIZ.  MOBTOAOKa  ^234  —  Hobtoaoob'b 
Sazje— Cbuonal  Bbsfonsxbixjtt— Quxbtiom 

FOR  JVBY. 

Where  evidmce  afforded  inference  that  prop- 
•rtj  waa  defendant's  when  cbattd  mortgage  was 
given  and  tiiat  the  mortgage  wai  a  lite  thereon, 
that  qnestioa  and  whether  he  unlawfully  sold 
the  property  were  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Oeut  Dig.  i  40BJ 

Appeal  from  Glicult  Oourt,  Barbour  Oono- 
tj;  3.  S.  WilUams,  Judge. 

Jesse  McOullough  was  conTicted  of  selling 
mortgaged  property,  and  he  appeals.  Af- 
firmed. 

The  evidence  tended  to  show  that  defend- 
ant was  indebted  to  one  W.  T.  Mlddlebrooks, 
and  in  order  to  secure  said  Indebtedness 
mortgaged  to  Mlddlebrooks  two  £owo  and  a 
calf,  together  with  other  property,  that  when 
he  left  Mlddlebrooks*  place  he  tamed  over 
all  the  property  except  one  cow  to  one  Hart- 
sogg,  who  was  agent  for  Mlddlebrooks,  and 
that  he  told  Mlddlebrooks  the  other  cow  had 
been  sold  to  Mr.  Stephens  at  CUo>  Stephens 
testifying  that  he  bought  the  cow  from  de- 
fendant's wife,  and  not  defendant  Stephens 
farther  testified  that  defendant  owed  him 
an  account,  and  that  he  went  to  defendant 
about  It,  and  saw  some  cows  in  the  pasture, 
and  asked  defendant  about  selling  him  one, 
and  he  told  him  that  he  could  not  sell  him 
the  cow  as  tbey  belonged  to  his  wife,  but 
that,  if  his  wife  would  sell  him  the  cow,  It 
would  be  all  right 

B.  W.  Norton,  of  Clio,  and  McDowell  &  Mc- 
Dowell, of  Eufaola,  for  appellant  W.  I* 
Martin,  Atty.  Gen.,  for  the  State. 


BBOWN,  P.  J.  The  oidy  question  present- 
ed for  review  arises  firom  a  refusal  of  the 
ftfllnnatlTe  tauiiSB  requested  by  the  defend- 
ant; the  contention  of  appelant  being  that 
the  undisputed  evidence  shows  that  the  prop- 
erty allied  to  have  been  unlawfully  dl»- 
posed  of  was  nerer  tiie  proper^  of  the  de- 
fendant, and  hence  tbe  wltneaa  Uiddlebrooks 
had  no  Uok  thereon  by  virtue  of  his  mort- 
gage. 

The  oplnlcoi  innvalls  tiiat  tbe  evidence  of- 
fered the  state  reasraably  affords  an  in- 
fierence  that  tbe  property  was  that  of  the 
defendant  when  the  mortgage  was  given,  and 
that  tbe  paper  held  by  MiddlebnxAa  was  a 
lien  thereon.  If  Oils  was  tree,  the  question 
whether  or  not  he  aOld  the  property  was  like- 
wise for  the  jury.  Stephens  testl0ed  that  he 
consulted  that  bis  wife  mic^t  sell  the  cow, 
and  If  the  oov  belonged  to  defendant  and 
he.  had  glv^  ft  mortgage  on  It  and  there- 
after consented  to  a  sale  ct  the  cow,  he 
would  be  guilty  as  diarged. 

Afflrmedl 

'  ■  ■  (16  Ai».  App.  mt 

SMITH  T.  STATE.    (8  DIv.  447.) 
(Court  of  Appeals  of  Alabama.  April  S,  1017.) 

1.  HouictoB  «=»112(5)— Defbnsss— Siu-Dx- 

VENBB— PaoVOKINO  DlFnCUI.TT. 

To  save  the  right  f>f  adf-defansei  the  defend- 
ant must  not  be  unmlndtnl  of  his  acts,  and  if  he 

shows  a  willmgneas  to  «iter  conflict,  or  by  his 
acts  invites  the  conflict,  he  must  be  held  to  have 

Srovoked  the  difficoll?,  and  cannot  invoke  the 
octrine  of  self-defense,  and  anv  act  Intentional- 
ly d<Hie  or  word  spoken  whidi  bad  the  taidency 
to  provoke  a  difficulty  is  wcoogfoL 

[Ed.  Kote.— For  other  eaaaL  saa  Homidde, 

Cent  Dig.  I  140.] 

2.  HOMIOIDB  ^112(g— DroTOSBB  -Oblf-Dk- 

nnsE— PBOvosaNO  Difficultt. 
Before  the  conduct  of  one  accused  of  marder 
can  be  said  to  be  wrragfal  so  as  to  cut  off  the 
right  of  seU-defuiae.  his  acts  must.be  dMie'wltf> 
knowledge  of  the  ctrcumstances  and  of  the  fact 
that  hia  conduct  is  likely  to  provoke  a  diffi- 
culty. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  1 14».] 

S.  HoicrciDB  «s=>276  —  Defenbeb  —  Seut-Db* 

FENSB— PBOVOKIHG  DiFFICULTT. 

Tbe  question  whether  conduct  of  accused  is 
wrongful  and  whether  it  brought  m  or  nwoor- 
aged  the  difficulty  Is  one  of  fact  for  the  jury. 

[E3d.  Not&r— For  other  caiai,  sse  HomkSde. 
Cant  Dig.  I  660.] 

4.  CanoiTAL  Law  *=s>761(8)  — ■  Itranoonoir  — 
AseuicFTion  as  to  Facts. 

Instruction  that,  if  the  jury  believed  1>e;ond 
a  reasouable  doubt  that  defendant  by  words  or 
deed  provoked  the  difficulty,  he  cannot  daim  self- 
defense,  was  ernmeous  in  assuming  tiiat  tbe  con- 
duct of  the  defendant  was  wrongful,  and  Is 
thetefcm  tnva^ve  ot  the  tHrovlnce  <£  the  jury. 

[Ed.  Note.— Fer  other  cases,  see  CUmfnal 
Law,  Cent  Dig.  |  1781.3 

5.  Cbimctal  Law  «8=>823(1)— Teial— Cueb  or 

Ebrok. 

Tn  view  of  Acts  1916,  p.  815,  the  harmful 
results  from  giving  an  erroneous  diarge  are  not 
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cured  hj  a  comet  statement  ot  Uie  law  in  the 

oral  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  198^1804.  3158.] 

A.  HOUICIDE  <t=»118— SxEJ^-DmHSK— PBOTOK- 

INQ  DiFFICULTT. 
If  one  accused  of  murder  was  at  fapit  in 
bringing  on  the  difficulty  in  the  first  instance,  he 
must  before  he  could  set  up  self-defense  have 
withdrawn  from  the  conflict  In  good  faith  and 
announced  his  desire  for  peace  by  words  or  act. 

[Ed.  Note.— For  other  caaea,  see  UMnidde, 
CeDt  Dig.  SI  151.  152.] 

7.  EoinoiDB  i3=»300(2)— SBU^DErBnsB— Pbo* 

VOKINQ  DlFi'ICtJLTT. 
In  prosecution  for  murder,  where  defendant 
claimed  that  there  was  a  struggle  and  he  at- 
tempted to  leave  when  deceased  attacked  him, 
instruction  that,  if  defendant  sought  to  retreat 
and  get  out  of  the  room  and  away  from  a  difB- 
calty,  and  deceased  intercepted  him,  canght  him 
and  held  him,  and  made  a  violent  assanlt  which 
be  could  not  escape,  defendant's  right  of  self- 
defense  was  not  cut  oS  by  any  words  theietofOTe 
passing,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  610.] 

Appeal  from  Clrcnlt  Court,  Jackson  Coan< 
ty;  W.  W.  Haralson,  Judge. 

Milton  Smith  was  conrlcted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  remanded. 

The  defendant  and  Delbert  Slsk  were 
shooting  craps  in  an  outhouse  used  as  a  cot- 
ton gin,  and  a  dispute  arose  as  to  whether 
defendant  bad  won  his  point,  and  an  alterca- 
tion ensued  in  which  Smith  shot  and  killed 
Sisk  with  a  pistol.  The  evidence  is  in  con- 
flict as  to  some  of  the  details,  but  the  ten- 
tlencies  were  to  show  that  after  some  words 
the  parties  arose  from  the  ground.  Smith 
started  towards  the  door,  and,  as  he  passed 
by  Slsk,  Slsk  grabbed  Smith,  throwing  his 
left  arm  around  his  neck,  crowded  blm  back 
into  a  comer,  and  was  striking  him  .with  his 
flat  or  a  knife,  when  Smith  shot  him.  The 
other  tendencies  were  that  when  the  dispute 
arose  Slsk  called  Smith,  a  "damn  liar," 
Smith  repeating  the  same  epithet  to  Slsk, 
when  they  went  together  and  a  pistol  was 
flred.  The  court  gave  for  the  state  the  fol- 
lowing charge: 

•  (1)  If  you  believe  from  all  the  evidence  in  this 
rase  beyond  a  reasonable  doubt  that  Milton 
Smith  either  by  words  or  deed  provoked  or  en- 
couraged the  difficulty,  then  he  cannot  claim 
self-defense. 

The  following  chai^  was  refused  to  defend- 
ant: 

(5)  If  defendant  sought  to  retreat  and  get  ont 
of  the  room  and  away  from  a  difficulty,  and  de- 
ceased InterceiMxd  him,  canght  and  neld  him, 
and  proceeded  to  make  a  violent  assault  on  htm 
which  he  could  not  escape,  then  defendant's  right 
of  self-defense  was  not  cut  off  by  any  words 
theretofore  passing. 

Bouldln  ft  WImberly,  of  Scottsboro,  for  ap- 
pellant. W.  L.  Martin,  Atty.  Gen.,  and  Har- 
well G.  Davis,  Asst.  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.    ri]  Any  act  intentionally 

done  or  word  Intentionally  spoken  which  un- 


der the  drcunutanoai  had  a  tendenor  to  pro- 
TOke  a  difficulty  .would  be  wrongful  within 
the  meaning  of  the  law,  alQun^  ordliuully 
mOi  word  or  act  wunld  not  be  wnuogfoL  To 
save  the  right  of  self-defenae,  the  dwftmilant 
at  the  time  of  and  leading  to  the  bionicide 
'^mnst  not  be  unmindful  of  hla  actg  or  fioii> 
duet  wbidi  are  likely  to  i»roduGe  a  deadly 
combat,  and  If  by  his  acts  or  omduct  he 
shows  a  willingness  to  oiter  the  conflict,  or 
if  by  those  acts  he  Invites  It,  he  must  be  held 
to  have  produced  the  nacuslty  for  slaying 
his  adTersary,  and  cannot  invc^  the  doc- 
trine of  self-defense."  Beese  r.  State,  135 
Ala.  14,  33  South.  672;  Langham  t.  State, 
12  Ala.  App.  46.  68  South.  BOL  He  must  be 
wholly  free  from  fault  Brewer  t.  State* 
160  Ala.  66^  49  South.  336. 

[2,  S]  Before  the  conduct  at  the  accused  can 
be  said  to  be  wrongful  in  the  sense  that  It 
operates  to  cut  off  the  right  of  self-d^Smse, 
bis  acts  must  be  done  with  a  knowledge  of 
the  circumstances  surrounding  Um  at  the 
time,  and  that  his  conduct  ts  llk^  to  proroke 
a  difflcnlty.  If  he  is  ignorant  of  tho  presence 
of  his  adversary  uul  that  his  acts  are  likely 
to  produce  combat,  and  his  conduct  Is  in  It- 
self innocent,  it  would  not  be  .wrongfuL  The 
question  as  to  whether  the  conduct  of  the  ai> 
cased  is  wnmgful  and  whethw  it  bronght  on, 
proTcAed,  or  aiconraged  the  dlfllculty  is  one 
of  fact  for  the  jury. 

[4]  Charge  1  ^ven  at  the  Instance  of  the 
solicitor  Is  erroneous  in  assuming  Oiat  the 
conduct  ci  Utt)  defendant  was  wnmgful  and 
was  InvaslTe  of  tlie  province  of  Uie  jury. 

[I]  The  harmful  results  arising  from  giv- 
ing an  erroneous  charge  are  not  cured  by  a 
correct  statement  ot  the  law  In  the  oral 
charge.  Acts  1915,  pw  SIS. 

[C,  7]  If  the  defendant  was  at  fault  In 
bringing  aa  Qie  difficoUy  in  the  first  instance, 
before  he  could  set  up  sdt-defense  he  must 
have  withdrawn  from  the  conflict  in  good 
faith  and  azmounced  hla  desire  tor  peace  by 
word  or  act  Parker  v.  State,  88  Ala.  4.  7 
South.  98;  .Brewer  r.  State,  siqwa.  Change 
6  .was  refused  without  awe. 

We  have  examined  the  oflier  exceptions, 
and  find  nothing  to  warrant  further  discus- 
sion. 

For  the  orror  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


OS  Ala.  App.  «K) 
TERRY  V.  STATE.  (8  Div.  411.) 

(Court  of  Aimeals  of  Alabama.    Mandi  23, 
1917.) 

1.  HoMtoiDS  <=»166<6)—DviDENCiJ— Motive. 

In  absence  <^  showing  that  motive  for  kill- 
ing was  to  prevent  deceased's  attentions  to  "the 
McClanahan  woman,"  evidence  relating  thereto 
was  Inadmissible. 

[Ed.  Note.— For  other  easei^  see  Homicide 
Cent.  Dig.  f  820.] 
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2.  CBiiaNAX.  Law  «c»4tS^-CHAKA(nn  of  Ao> 
OUSED— Pebsomai.  Knowledqb. 
Mere  opinion  of  witneases  as  to  defendant's 
duiTacter  lor  peace  and  quiet  from  their  per- 
sonal knowledce  Is  not  admissible  for  any  par* 
poee,  not  beins  evidence  of  defendant's  general 
cbaracter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1043.] 

8.  WrrnEssEs  ^=3>337(4)  —  Cbobs-Bxahhta- 

TION— ChARAOTKR  of  ACCUSED. 
Witnesses'  teetiniony,  on  direct  examination 
as  to  personal  knowledge  of  defendant's  charac- 
ter, could  not  be  made  a  predicate  for  showing 
ttn  cross-examination  defendant's  repatation  for 
lewdness ;  such  specific  trait  not  being  admissi- 
ve to  impeach  defendant's  character  for  truth 
and  veraaty. 

[Bd.  Note.— For  other  cases,  see  WitueBses, 
Gent.  Di(.  |  1181J 

4.  WlTNESBSB  «=S>387@)  —  iHFXAOHUnT  Or 

AcCUaED— OeKBBAL  REPtTTATtON.' 
In  impeaching  credibility  of  accused's  testi- 
mony, impeaching  evidence  must  relate  to  his 
general  reputation  or  character  in  the  com- 
munity, or  general  reputation  for  truth  and 
Teradty,  and  it  is  not  pwmissible  to  inquire  as 
to  8pe<nfic  traits. 

[lid.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1113.] 

5.  Homicide  <^118(1)  —  Seu-Defbnse— 
Ddtt  to  Retreat. 

Where  defendant  and  deceased  were  right- 
folly  at  a  public  ferry,  defendant  was  not  re- 
lieved of  the  duty  of  retreating  to  avoid  ft  dif- 
ficulty before  shooting  deceased. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  168.] 

6.  Homicide  «=>276— Qdestios  fob  Jijet- 
Defendant's  Fbf-edom  fbom  Fault. 

The  question  of  whether  defendant  was  free 
from  fitnlt  in  btinglng  about  an  altercation 
during  which  he  shot  deceased  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Htunidde, 
Cent.  Dig.  |  660.] 

7.  HOHIOXDE  'Ss'llJiCl)— SXU-DlFIHBB— PbO- 

voKiNO  Combat. 
The  mere  fact  that  defendant  armed  him- 
self after  deceased  arrived  and  began  his  abuse 
might  have  had  a  tendency  to  provoke  deadly 
combat  in  which  case  the  doctrine  of  aalf-defense 
would  not  apply. 

[Ed.  Note.— For  oiSxer  cases,  see  Homicide, 
Cent.  Dig.  S  14&} 

Appeal  from  Oircntt  Court,  JmcStwon  Coun- 
ty; W.  W.  HoralBon,  Jndgew 

James  Teiry  was  Indicted  for  murdw,  con- 
victed of  manslaugbter  in  the  first  degree, 
and  he  appeals.  Beversed  and  remanded. 

The  facts  sufficiently  appear.  The  follow- 
ing are  the  charges  refused  to  defendant: 

(I)  The  court  charges  the  jury  that  defend- 
ant was  at  his  place  of  business,  and  under  no 
obligation  to  retreat  unless  he  was  at  fault  In 
bringing  on  the  difficulty. 

(2>  The  court  charges  the  jury  that  the  de- 
fendant. If  after  hearing  of  the  threats,  and 
when  deceased  came  to  his  place  and  hwan  to 
abuse  him.  if  you  find  that  be  did.  then  defend- 
ant had  the  right  to  arm  himself  for  defense 
of  his  person  if  he  did  so  with  no  intention  of 
having  the  pistol  for  offensive  purposes. 

MHo  Moody,  of  Scottsboro,  for  ai^Ilant 
W.  L.  Martin,  Atty.  Gen.,  and  P.  W.  Tamer, 
Asst.  Atty.  Gen.,  for  the  State. 


BBOWN,  P.  J.  [1]  In  the  absence  of  erl- 
dence  tendUig  to  abow  that  tihe  motive  for  the 
hfHDiclde  was  to  prevoit  deceased's  atten- 
tions to  "the  McClanahan  woman,"  the  ev- 
idence Olldted  by  the  stote  that  the  d^end- 
ant  and  deceased  were  frequent  vlsItorB  of 
this  woman  was  wholly  Immaterial  and 
should  not  have  been  admitted.  We  have  ex- 
amined the  record  carefully  for  such  tend- 
encies In  the  evidence,  and  find  nothing  that 
affords  an  Inferrace  that  sndi  was  defend- 
ant's motive  for  Ulllng  Mathews. 

[2]  The  defendant  examined  two  witness- 
es, McAnnally  and  Graham,  who  testified 
that  they  had  known  the  d^endant  since  he 
was  a  Uttle  boy,  "and  knew  Um  to  be  a 
good  man,  peaceable,  qnkt  cUizea."  This 
was  not  evidence  of  the  defendant's  g«ieral 
character  for  peace  and  quiet — in  fact,  was 
the  mere  opinion  of  the  witnesses  as  to  the 
defendant  from  tbelr  personal  knowledge, 
and  was  not  admissible  for  any  purpose.  An- 
drews V.  State,  150  Ala.  14,  48  South.  858. 

[3]  The  testimony  of  these  witnesses' on  di- 
rect examination,  not  relating  to  the  defend- 
ant's general  cbaracter,  could  not  be  made  a 
predicate  for  showing  on  cross-examination 
that  the  defendant  had  the  reputation  of 
being  lewd.  Such  evidence  shed  no  light  on 
the  defendant's  character  for  peace  and 
quiet,  and  the  specific  trait  of  lewdness  was 
not  admissible  to  impeach  his  character  for 
truth  and  veracity.  Story  v.  State,  178  Ala. 
98,  59  South.  480;  Holland,  Adm'r,  v.  Barnes, 
153  Ala.  83,  25  Am.  Rep.  595. 

[4]  The  court  also  erred  In  allowing  the 
solicitor  to  ask  the  witness  Jenkins  on  his  di- 
rect examination  the  following  question: 
"Do  you  know  Terry's  character  In  that 
neighborhood;  I  am  not  talking  about  his 
character  for  peace  and  quiet,  but  asking 
about  his  moral  character,  and  from  that 
talk  do  you  think  yon  know  his  moral  char- 
acter?" and  in  overruling  the  motion  of  the 
defendant  to  exclude  the  answer:  "Well,  it 
is  a  little  bad."  Manifestly  the  state  was 
offering  this  to  Impeach  the  credibility  of  the 
def^dant's  testimony,  and  for  this  purpose 
the  law  limits  the  testimony  to  the  general 
reputation  or  character  In  the  community,  or 
general  reputation  for  truth  and  veracity, 
and  for  this  purpose  it  is  not  permissible  to 
Inquire  as  to  other  spedflc  traits.  Coates  v. 
State,  6  Ala.  App.  182,  69  South.  323;  Mc- 
Cutcben  v.  Logglns,  100  Ala.  457,  19  South. 
810:  McQueen  v.  State,  108  Ala.  54.  IS 
South.  843 ;  Way  t.  State,  156  Ala.  52,  46 
South.  273. 

The  other  matters  pertaining  to  the  ad- 
mission or  exclusion  of  evidence  complained 
of  appear  free  from  reversible  error. 

[k]  The  Idlling  \ras  at  a  public  ferry  where 
both  parties  had  a  right  to  be,  and  the  de- 
fendant was  not  relieved  of  the  duty  of  re- 
treating. Hugnley  v.  State,  72  South.  764; 
McGhee  v.  State,  178  Ala.  4,  50  South.  678 : 
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Thomas  r.  State,  IS  Ala.  App.  50,  69  South. 
31i^  Tbe  deflendieuit  not  betog,  under  the  cli> 
cnmstances,  reUered  from  the  daty  at  re- 
treat, charge  1  was  well  refused. 

[6,  7]  The  question  ot  def^dan^s  freedom 
from  fault  was,  under  the  evldenoe,  for  the 
Jury ;  and  charge  2  was  an  Invarion  of  their 
province.  The  mere  fact  that  he  armed  him- 
self after  the  deceased  arrived  and  b^n 
his  abuse.  If  such  was  the  case,  might  hare 
had  a  tendency  to  provoke  deadly  combat. 
Reese  t.  State,  135  Ala.  13,  33  Sooth.  672; 
Langham  t.  State,  12  Ala.  App.  60,  68  South. 
504. 

We  find  no  other  enor  In  the  record;  but 
for  those  pointed  out  the  Jndgmeirt  ia  !»• 
versed. 

Kerersed  and  remanded. 


(u  Ala.  App.  my   

SAMPLES  V.  STATE.   (7  Div.  462.) 
(Oonrt  of  Appeals  of  Alabama.   March  23, 1917. 
On  Rehearing,  April  8, 1917.) 

1.  BABTAfiDB  <3=>02  —  AFPBAI,  AND  EKBOB  — 
VBBMOT— BVIDENCS  TO  SUPPOBT. 

Where  there  was  evidence  whidi,  if  be- 
lieved, aathorized  a  oonvictioa,  the  verdict  will 
not  be  disturbed;  the  jury  and  trial  judge 
betng  in  a  better  position  to  judge  of  the  credi* 
bili^  of  witnesses  than  the  aK>eUate  court. 

[Sd.  Note.— Fbr  other  eases,  see  Bastards, 
Cent.  Dig.  H  228-239.1  — 

2.  Bastards  iIMGO  Abouhknt  or  Pbosboc- 

TOB— COUICBNT  ON  BVIDEN(». 
The  solicitor  bad  a  rl^ht  to  ooimnrait  In 
argument  upon  all  teEtimosy  introduced  on  di- 
rect or  cross  examination. 

[Bd.  Not&— For  Other  cases,  sae  Bastards, 
Cent  Mf .  11  178,  181-1847187.1 

&  Bastabdb  «s>e9— Abouii£nt  or  Pboskcu- 
TOB— Ubqino  Juet  to  DisoBABas  Duty. 
In  a  bastardy  prosecution,  the  solicitor 
could  properly  am  Jury  to  aiscfaaiTe  their 
daty>  and  not  to  "wink"  at  invamon  of  sanc- 
tity of  the  home. 

[Ed.  Note.— IVir  other  caso,  see  Bastards, 
Cent.  Dig.  li  178, 181-184.  187.] 

4.  Babtabds  CaagO  Cbimiwal  PBoascnrrion 

--ErinENOi^-OoNDnoT  or  Pbobboutbix. 
Evidence  showing  intercoarse  between 
prosecutrix  and  other  men  about  the  time  the 
child  was  conceived  was  admisrible  for  the  pur- 
pose ct  affording  an  inference  that  another 
than  aocosed  wes  the  father,  but  not  as  affect 
ing  prosecutrix's  credibility  as  a  witneea. 

[Bid.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  161-164.] 

On  Rehearing. 

6.  Bastabdb  «=>20— CoKSTmmoiiAi,  Iiaw 
^=>55  —  Statutes  —  Pbesuuftioitb  on  Ap- 
FEAii— Invasion  or  Judicial  Poweb. 
Code  1907,  |  2846,  amended  by  Acts  1915, 
p.  722,  providing  that  no  presamptian  In  fovor 
of  the  correctness  of  trial  court's  judgment 
shall  be  Indulged  in,  does  not  diange  rule  In 
paaaing  <m  granting  or  refusal  of  new  trial: 
such  rtatntes  being  an  unwarranted  Invasloa  of 
judicial  fanctlong. 

[Eid.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  36-38;  Constitutional  Law,  Cent 
Dig.  H  68-&,  71,  80,  81,  83.] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty; W.  W.  Haralson,  Judge. 


Wesley  Samples  was  convicted  of  bastard^, 
and  he  appeals.  Affirmed.  On  rehearing,  ap- 
plication overruled,  and  former  opinion  sus- 
tained. 

Referring  to  the  fact  that  the  witness  WU- 
son  was  present  at  the  preliminary  trial  as 
a  witness,  and  was  not  era  mined,  tlie  solio 
itor  said : 

**Tliey  knew  these  facts  then,  as  th^  kno* 
them  now.  Why  didn't  they  dispose  of  tbe  case 
down  there  without  bringmg  it  to  tlie  ooort- 
house.  Why  is  it  one  of  these  boys  says  tha: 
he  was  there  in  the  house,  and  a  witness;  vhj 
ia  it  you  want  to  humiliate  this  giri  and  her 
father  1^  bringing  this  matter  here  if  70a  had 
all  this  tesdmcny  down  there?" 

In  further  argument  he  said : 

"If  you  are  going  to  winli  at  this  no  man'i 
bouse  is  safe— wink  at  the  conduct  oC  tlie  par- 
ties as  shown  by  the  testimony  of  the  de&nd- 
ant's  witnesses?** 

Hugh  Beed  and  B.  F.  Conner,  both  of  Ceas- 
ter,  for  appellant.  William  L.  Uartln,  Attr- 
Gen.,  for  the  State. 

BROWN,  P.  J.  [1]  Ttiere  waa  erUence 
whidi,  it  beUeved  the  jury,  auttMwteed 
them  to  find  tha  defendant  gnlltr:  and  tlie 
Jury  and  trial  judge  were  In  better  pocdtiaQ 
to  judge  of  the  credibility  of  the  witnesses 
than  we  are.  After  a  carnal  consideration 
of  the  evidence,  we  are  not  convinoed  that 
the  finding  of  the  Jury  was  wrong  and  un- 
just. South.  By.  Co.  v.  Klrscb,  150  Ala.  CSB, 
43  South.  796 ;  Cobb  v.  Malone,  92  Ala.  630.  9 
South.  738;  Dlllard  v.  Savage,  98  Ala.  S9S. 
13  South.  514 ;  JonsB  r.  Tucker,  132  Ala.  SOa^ 
31  South.  21. 

[2]  The  defendant's  witness  Dodt  WUaon 
testtfied  that  he  ftequently  had  sexual  inter- 
course with  the  prosecutrix;  and  on  cross- 
examination  testified  that  he  was  subpcenaed 
as  a  witness  for  the  defendant  on  the  prelim- 
inary trial  before  the  justice  of  the  peace 
and  was  sworn  and  put  under  the  rule,  and 
that  he  was  not  examined  as  a  witness  In 
that  trial.  This  was  evidence  before  the  Ju- 
ry, and  the  solicitor  had  the  right  to  com- 
ment on  it  In  his  argument  The  case  of  Da 
Hose  V.  Conner,  1  Ala.  App.  456,  55  Soath. 
432,  does  not  sustain  tJie  app^lant^s  conten- 
tion. In  that  case  the  witness  was  not  exam- 
ined, and  there  was  nothing  before  the  Jury, 
and  the  solicitor  was  gull^  of  stating  facta 
not  in  evidmice.  TannehlU  t.  State,  158  Ala. 
61,  48  South.  662;  Boden  r.  State,  3  Ala. 
App.  202,  58  South.  72. 

[3]  There  was  nothing  Improper  in  the  t^- 
er  part  of  the  solicitor's  argument  to  whldi 
exception  was  reserved.  He  had  a  rl^t  to 
urge  tbe  jury  to  discharge  their  duty  and 
not  to  "wink"  at  tbe  invadon  of  the  sanctity 
at  the  home. 

[4]  The  exception  to  the  oral  tiinrge  ct  the 
court  cannot  be  sustained.  The  evidence 
showing  acta  of  sexual  intercourse  betwe» 
tbe  prosecntriz  and  otbae  men  about  the  time 
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the  child  was  ooncdTcd  vas  rdsTsnt  for  the 
purpose  of  affording  an  inlleruice  that  anotii- 
er  Oian  the  accused  was  ttie  father  of  the 
child  CI«V7  T.  State,  188  AIb.  190,  81  Sooth. 
805;  TTuderhUl,  Crhn.  Brldence,  {  S32),  and 
was  not  admissible  aa  affecting  the  proseca- 
trlx'a  credlblUtr  as  a  witness  (Underbill, 
Crim.  Brldaic^  |  fi31;  Terry  v.  State,  74 
South.  766). 

We  find  no  error  in  the  record,  and  the 
JudgmeDt  of  the  circuit  court  la  afflimed. 

Affirmed. 

On  Rehearing. 

[6]  It  la  urged  that  the  amendment  of  the 
statute  (Code  1907,  {  2846)  by  act  approved 
September  22,  1915  (Acts  1916,  p.  722).  by 
adding  thereto  the  provision,  "And  no  pre- 
sumption in  favor  of  the  correctness  of  the 
Judgment  of  the  court  appealed  from  shall 
be  Indulged  by  the  api>ellate  court,"  dianges 
the  rule  heretofore  prevailiug  in  passing  on 
the  action  of  the  trial  court  in  granting  or 
refusing  to  grant  new  trials.  In  Hackett  v. 
Gash,  72  South.  52,  the  Sm>reme  Court  held 
that  statutes  deseed  to  apply  to  Cfues 
where  the  evidence  was  given  ore  teaus  be- 
foT«  the  trial  court  that  require  ai^>^ate 
courts  to  review  the  finding  of  facta  by  the 
trial  court  without  any  presumption  In  fa- 
vor of  Che  ruling  of  the  trial  court  are  an  un- 
warranted invasion  of  the  functions  com- 
mitted by  the  CbnsUtntlon  to  the  Jndldaiy, 
and  will  be  dlsregantod.  IMa  holding  has 
been  f<dIowed  by.  both  this  court  and  the 
Supreme  Court  in  subsequent  cases.  Finney 
V.  Stndebaker  OorporatlMi,  7S  South.  M; 
Boss  V.  State,  72  South.  709;  Mulligan  v. 
State,  72  South.  761. 

The  other  mattws  urged  in  the  application 
do  not  warrant  further  discussion. 

Api^catloa  overruled. 

(15  Ala.  App.  WO) 

MATTHEWS  et  al.  v.  STATBL 
(S  Div.  240,  2a.) 

(Oonrt  of  Appeals  of  Alabama.    March  23, 
1917.) 

1.  Labceht  ^s»4O0S>— Vabuncb— Flaob  or 

OrFBRSB. 

Where  commission  of  a  crime  In  a  dwelling 
agKravaCes  the  offense,  it  must  be  proved,  as 
well  as  alleged,  that  the  buOding  was  used  as  a 
dwdHng  when  the  oime  was  committed. 

[Bd,  Note.— Fiv  other  case%  see  Laremy, 
Cent  Dig.  n  108-108.] 

2.  Laboent    ®=340(6)  — iNDiGTUKnT— Vabi- 
AiTCB  AS  TO  Flack  of  Takins. 

Under  Code  1907,  i  7324,  as  amended  by 
Acts  1911,  p.  92,  making  the  theft  ct  plumbing 
fixtures,  etc.,  from  a  dwdling  house  or  other 
building  or  structure  grand  larceoy,  there  is  no 
fatal  variance  between  an  indictment  stating 
that  flxtarea  were  taken  from  a  dwelling  bouse, 
and  proof  that  the  building  was  unoccupied, 
siDce  the  word  "dwellins"  is  nonessential,  and 
may  be  rejected  at  surplusage. 

[&d.  Note.--For  other  cases,  see  liorceny. 
Cent.  Dig.  {  111.} 


Appeal  Anna  cnty  Oourt  of  Ifontgomart 
Gaston  Giint»,  Judge. 

Ned  Matthews  and  Will  Massey  were  «m- 
vlcted  of  larceny,  and  SKieaL  Affirmed. 

Thomas  &  Wiley  and  Warren  S.  Beese,  all 
of  Montgomery,  for  appellants.  W.  L.  Mar- 
tin, Atty  Gen.,  and  P.  W.  Turner,  Asst  Attr. 
Cen.,  for  the  State; 

BRICKEIN,  J.  The  defendants,  Ned  Mat- 
thews, alias  Ed  Massey,  and  W911  Matney, 
alias  Will  Matthews,  together  with  another 
(who  was  not  on  trial  in  this  case)  were  joint- 
ly indicted  for  the  offense  of  burglary  and 
grand  larceny.  The  indictment  contained 
two  counts;  the  first  count  charging  bur- 
glary, in  that  the  defendants,  with  intent  to 
steal,  broke  into  and  entered  the  dwelling 
house  of  Mrs.  T.  C  Johnson.  'The  second 
count  charged  grand  larceny  under  section 
7324  of  Code  1907,  as  amended  by  Acts  lALl, 
p.  02,  and  was  as  follows: 

"The  grand  jury  of  said  county  fnrtfaor  diarge 
that  before  the  mtding  of  this  indictmut  [nam- 
ing the  defendants]  feloniously  took  and  canrled 
away  from  a  dwelling  house,  light  fixtures 
which  were  attached  and  a  part  of  sudi  dwell- 
ing house,  the  value  of  whi<m  was  over  five  dol- 
lars to  the  owner,  Mrs,  T.  (X  Johnstm,  before 
being  detached  from  said  dwelling  house, 
against,"  etc. 

No  obJecUfxi  to  the  sufficiency  of  the  sec- 
ond count  was  raised  by  demurrer  or  other- 
wise,  and  the  defendants  johieA  Issue  by  plea 
of  not  guilty.  The  defendants  were  convict- 
ed under  count  2  of  the  indictment,  the  court 
having  charged  the  Jury  that  the  defendants 
could  not  be  convicted  under  the  first  count. 
Notwithstanding  numerous  exceptions  were 
reserved  to  the  rulings  of  the  oonrt  pending 
this  flvpeal.  It  1b  conceded  both  by  the  ap- 
pellanti^  counsel  and  counsel  for  the  state 
that  the  sole  question  raised  on  this  appeal 
is  the  question  whether  the  defendants  could 
legally  be  convicted  under  count  2  of  ttie  In- 
dictment, which  charged  grand  larceny  tarn 
the  building  In  question.  The  evidence  with- 
out conflict  disclosed  the  fact  that  the  house  or 
building  in  questioa  was  an  nnoccupled,  unin- 
habited dwelling  house,  the  pn^terty  of  Mrs. 
T.  O.  Johnson.  It  is  contended  that  there 
was  a  fatal  variance  between  the  averments 
of  count  2  of  the  Indictment  and  the  proof 
in  this  case.  In  other  words,  that  the  proof 
must  have  shown  that  the  designated  build- 
ing was  in  fact  the  dwelling  house  of  Mrs.  T. 
G.  Johnson  at  the  time  of  the  commission  ot 
the  alleged  <^ense.  In  order  to  meet  the  al- 
legation In  the  Indictment  to  this  ^ect 

[1,  2]  It  has  been  properly  held  that  wbert> 
the  term  "dwelling"  house  la  the  gravamen  of 
the  offense — where  the  term  was  used  In  the 
statute  to  aggravate  the  <tf  ease  and  increase 
the  punishment  because  of  the  place  of  its 
commission — to  Justify  a  conviction  of  the 
higher  grade  of  crime,  It  was  indispensable 
that  at  the  very  time  of  its  commission  the 
building  should  have  been  }n  use  as  a  dwOIl- 
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iag  house.  Jeffersoo  v.  State,  100  Ala.  59, 
14  South.  827.  A  dwelltng  boose  ts  defined  to 
be  "the  apartmeDt,  building,  or  cluster  of 
buliaiogs  Id  whidi  a  man  with  his  family 
resides";  and  U  has  been  beld  that  unless 
It  la  shown  Uiat  some  tMie  resided  In  the 
boose,  there  cannot  be  a  conrlctlon  at  bur- 
glary for  breaking  and  stealing  In  it  wltb  a 
felimlous  intent.  Fuller  r.  State,  48  Ala.  273. 
The  cases  above  referred  to  and  the  authori- 
ties supra  were  based  upon  section  7324  of 
the  Oode  befbre  It  was  amended  by  Acts  1911, 
p.  92.  Bat  what  of  said  statute  since  It  has 
been  amended?  To  quote  the  amendment; 

"  *  •  •  Any  person  who  knowlnclT,  wfll- 
fully  and  withoat  the  eoosent  of  toe  owner 
thereof,  enters  into  any  dwellinK  house,  store 
bouse,  warehouse  or  other  bnUdinc  or  struc- 
ture and  cuts,  breaio,  tears  oat,  removes  any 
plumbins  fixture^  lead,  pipe,  copper,  lock, 
Krate,  mantel,  light  fixture  or  other  material 
which  has  been  attached  to  and  a  part  of  such 
building,  the  value  of  which  was  five  dollars  or 
more  to  ttie  owner  before  being  detached  from 
such  house  or  structure,  with  the  intent  to  con- 
vert it  to  his  own  use,  shall  be  guilty  of  grand 
larceny  and,  <m  conviction,  most  be  imprison- 
ed in  the'  praitentiary  for  not  less  dian  one  nor 
more  than  ten  years." 

In  this  amended  statute,  la  the  word 
"dwelling"  the  gravamen  of  the  offense?  Is 
it  the  grievance  complained  of,  the  substan- 
tial cause  of  the  action?  Does  the  statute 
aggravate  the  offense  and  Increase  the  pun- 
ishment because  of  the  place  being  a  dwelling, 
as  that  word  is  used  In  the  present  statute, 
aa  unquestionably  it  did  as  used  In  the  origi- 
nal section  (7324),  before  It  was  amended? 
We  think  not;  to  the  contrary,  it  seems  to  be 
manifestly  clear  that  the  Intention  of  the 
Legislature  in  passing  said  amendment  was 
undoubtedly  to  meet  the  law  as  laid  down 
in  Jefferson  v.  State,  snpra ;  for  this  amend- 
ment differs  from  the  original  statute  and  ap- 
I^leSt  not  alone  to  a  dwelling  house  or  the 
other  specially  designated  and  named  places, 
but  generally  to  any  other  building  or  struc- 
ture, without  regard  to  Its  use  or  occupancy, 
and  la  leveled  at  the  protection  of  property 
and  not  habitation.  In  fact,  any  building  or 
structure  comes  within  the  provisions  of  this 
amendment.  The  terms  "structure,**  "house," 
or  "building"  may  be  taken  to  be  synonymous. 
The  further  purpose  of  the  amendment,  it 
wonld  seem  clear,  was  to  reach  and  protect 
houses  that  were  temporarily  vacant  and 
which  were  constantly  the  object  of  vandals 
who  sought  to  and  did  remove  plumbing  and 
other  fixtures  attached  to  the  building,  and 
this  regardless  of  its  Inlmbltancy  or  character 
as  such.  It  would  appear,  tiien,  Oiat  the  word 
"dwelling"  in  this  indictment  is  merely  snr- 
plnsage,  and  was  wholly  unnecessarr.  Under 
the  statute  as  amended,  it  la  immaterial 
whether  it  was  a  dwelltng  house  or  any  other 
building  or  structure;  and  it  certainly  can- 
not be  contended  that  the  term  "dweUing" 
house,  as  used  In  this  Indictment,  was  de- 
fM^Iitive  of  the  tact  or  degree  of  the  crime, 
'or  had  the  indictment  omitted  the  word 


*MweUlnc"  entirely,  stm  It  would  bave  nf- 
dently  charged  the  crime  fior  the  mne  Oe- 
gree  of  offense  irtildi  it  doea  diaxse  wi-^ 
the  word  "dwelling*  imoedinc  tbe  wor_ 
'Iwose.*'  ICeQebee  t.  State,  82  Ala.  2S4.  la 
McGehee'a  Case,  sapra.  It  waa  Iwld  that  that 
part  of  the  Indictment  wUcb  alleged  tha: 
McGdiee  was  a  fkeedman  was  mere  nuidaa- 
age,  and  was  not  eaaentlal,  and  bad  no  lec*^ 
cOeet   Havlns  no  legal  effect,  proof  fbeiB- 
of.  or  tlie  absence  of  proof  thet^eof,  oonld  not 
affect  the  Indlctmoit.        on  the  ooatxatr, 
tbe  allied  snxplnssffe  was  deecriptlTe  «f 
tbe  offense  or  d^ree  of  crime,  or  la  material 
to  Inrlsdlctlon.  thai  U  would,  in  <»iler  to 
prevent  a  vaifanee^  be  wentlel  and  neobr 
sary  to  be  proved  as  allied;  othenrlae  tben 
would  be  a  variance  fatal  to  tbe  stateTs  case. 
But  In  this  case  the  word  "dweUlne"  Is  not 
descriptive  of  the  offense  or  degree  of  crime 
charged;  nor  Is  It  outerlal  to  tbe  Jorisdle- 
tlon,  fbr  under  the  amended  statute  tbe  crime 
could  have  been  committed  in  any  dwtillng 
house,  stor^hons^  war^use,  or  otber  boUd- 
ing  or  structure.   This  statute,  by  saying 
"other  structure  or  building,"  shows  tbat  the 
words  "dwelling  bouse"  or  "sttnehonae**  an 
not  essenUsl,  and  are  not  descriptive  of  tbe 
fact  or  degree  of  crime  diarged.  Newsom 
V.  State,  107  Ala.  183,  IS  South.  200,  bean 
out  this  contention.  In  tbat  case  tbe  Indict- 
ment charged  that  the  defendant  stole  a  full 
sack  of  com  fnm  the  owner  thereto  The 
evidence  showed  that  the  defiuidant  did  not 
steal  a  full  sadc  of  com,  but  that  be  stole 
only  a  part  ot  a  sai^  of  com.   Hie  ooozt 
held  that  the  word  "full"  preceding  the 
words  "of  com"  was  merely  surplusage,  and 
might  be  disregarded;  It  being  Immat^lal 
whether  Uie  etxk  was  full,  or  only  partially 
full    On  the  question  of  variance^  It  bas 
been  repeatedly  held  In  tbSs  state  that  when 
an  indictment  charged  that  the  defendant 
committed  homicide  by  shoottng  deceased 
with  a  pistol,  it  may  be  sumxirted  by  evi- 
dence that  the  defendant  shot  deceased  with 
a  sho^ron.    Taylw  v.  State,  148  Ala.  SGSi 
42  South.  907;  Tomer  v.  State,  97  Ala.  ffT. 
12  South.  S4. 

In  J<mes  r.  Stete,  137  Ala.  12,  34  South 
6ffiU  it  was  said : 

"It  Is  Buflieient,  If  tbe  sabstanoe  of  the  charge 
be  proved,  withoat  regard  to  the  precise  instru- 
ment used.  Though  the  Indictment  charges  a 
particular  weapon  (knife),  the  averment  is  sob* 
Stantially  proved,  if  it  be  shown  that  some 
other  instrument  was  employed,  which  occa- 
sions a  wound  of  the  same  kind  as  the  instru- 
ment charged,  and  die  same  emseiioenees  sat 
urally  ftdlow." 

In  this  case  (Jones  r.  States  snpra)  the 
court  further  held  Hut  while  the  Indictment 
charged  that  the  homicide  was  committed 
with  a  knife,  and  although  tbe  Jury  mi^t 
not  believe  that  the  cutting  was  done  with  a 
knife,  still,  if  tbey  believed  that  It  was  done 
by  the  d^oidant  with  an  Inatnunoit  ^  like 
kind,  this  would  be  sufficient  to  sustain  tbe 
diaxge  that  it  was  done  wltb  a  kulfa 
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In  tlUs  case,  treating  tlie  word  "dwellliis" 
as  merely  surplusage  and  as  being  an  Imma- 
terial averment,  we  are  th^  confronted  with 
an  indictment  which  allies  the  larceny  from 
a  house.   In  the  case  of  EV)rd  v.  State,  112 
Ind.  373,  14  N.  B.  241,  the  court  held  that  the 
word  "house"  clearly  means  a  building  in  the 
ordinary  sense  of  the  wcHrd.  In  the  case  of 
state  T.  Dan,  18  Nev.  345,  4  Pac.  336,  which 
Is  almost  identical  with  the  case  at  bar,  it 
was  beld  that  the  word  "house,"  In  a  statute 
declaring  the  crime  of  burglary  may  be  com- 
mitted In  any  dwelling  house  or  any  other 
liouse  or  building,  Is  to  be  construed  to  mean 
a  house  without  regard  to  its  inhabitantK. 

Webster's  New  International  Dictionary  de- 
fines a  hoiise  as  a  "structure  intended  for 
human  habitation."    It  is  seen  from  this, 
therefore,  that  the  words  "building,"  "atruc- 
tnre,"  or  "house"  are  used  interchangeably, 
and  that  the  striking  of  the  word  "dwelling" 
would  Btill  leave  the  oflFense  of  grand  lar- 
ceny, which  seems  to  be  sufficiently  charged 
under  section  7324  of  the  Code,  as  amended 
by  act  approved  March  7,  1911  (Acts  1911,  p. 
92);  and  therefore  there  would  be  no  vari- 
ance in  the  Indictment  and  the  proof  that 
should  work  a  reversal  of  this  case.   It  is 
contended  that  even  if  the  word  "dwelling," 
as  used  In  the  Indictment  In  this  case,  is 
mere  surplusage  and  an  unnecessary  aver- 
ment, still  It  imposed  upon  the  state  an  ad- 
ditional burden  of  proof  to  meet  this  allega- 
tion, etc.   This  may  be  tme;  but  we  are  of 
the  opinion  that  this  additional  burden  of 
proof  has  been  fully  met  by  the  uncontradict- 
ed evidence  In  this  case;  the  witness  Mrs. 
A.  I.  Donald,  when  recalled  by  tlie  detendant. 
having  testlfled: 

"That  the  honse  was  the  property  of  her  sis* 
ter.  Mm.  T.  C.  Johnson;  that  it  was  known  as 
a  awelling  house  and  had  been  built  for  that 
purpoae,  and  had  been  occupied  since  October 
1. 1915  (about  two  m<HitbB  after  the  alleged  of- 
fense), nntil  the  time  of  ths  trial  in  the  lower 
court  as  a  dwelling  house.** 

It  would  appear  that  there  is  no  merit  In 
thto  contention,  the  proof  made  having  fully 
met  each  and  every  averment  in  the  Indict- 
ment 

As  before  stated,  all  other  questions  aris- 
ing during  the  trial  of  this  case  were  aban- 
doned and  conceded  by  appellants  to  be  wlth- 
oat  merit.  There  is  no  necessity,  therefore, 
to  discuss  them. 

We  find  no  error  In  the  record,  and  the 
Judgment  of  the  conrt  will  be  affirmed. 

Affirmed. 

<U  Ala.  App.  675) 

JONES  T.  MARTIN.    (4  Dlv.  41S.) 
<G«irt  of  Appeals  of  Alabama.   Jan.  90,  1817. 

Rehearing  Denied  April  SO,  1917.) 

1.  COBPORATIONS   4»9420^h-IIV>BEION  COBPO- 

katioss— Trans  ACTING  Business  Within 
State— Sale  of  Stock  by  Agent. 
The  sale  of  corporate  stock  by  a  foreign 
corporatkm  is  the  exercise  of  a  corporate  func- 
tion irithin  Const.  1901.  I  232,  and  Code  1907, 


S  8642,  and  a  sale  by  an  agent  for  the  ewpora* 

tion  within  the  state  is  transacting  business  in 
the  state  within  Code  1907,  H  9044,  3046. 

[Ed.  Note.— Fw  other  cases,  see  Corporations, 
Cent.  Dig.  |  2522. 

For  other  deBnltions,  see  Words  and  Phrases, 
Slrst  and  Second  Series,  Transacting  Busiuess.] 

2.  Biixs  AND  Notes  «=>473  —  Acnona  on 
Nom— Ooicfi^ni^Neootiabii.itt. 
Where  a  c(HDpIaint  to  recover  the  amount 
of  a  note,  does  not  on  its  face  dedare  on  a  ne- 
gotiable Qot&  the  pleas  are  not  subject  to  de- 
murrer for  failure  to  aver  that  plaintiS  had 
notice  of  the  defense  sat  up  when  he  acquired 
the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes,  OenL  Dig.  »  1603-lSOT.  1665.] 

8.  Bills  and  Notes  <t=3876  —  Innocknt 

HOLDEB— FOBEION  COEFOBATIONS  —  PLAOK 

or  Business  and  Agent  —  Validitx  or 

Contracts. 
A  note  given  to  a  foreign  corpwation  whidi 
had  no  known  jdace  of  business  or  derignated 
agent  within  the  state  as  required  by  Const. 
1901,  S  232,  and  Code  1907.  »  S642-3»i«,  can 
be  enforced  by  an  itmocent  huder,  thoDgh  not 
by  the  corporatloa,  dnce  it  la  not  made 
ab  initio. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  H  971-981.] 

4.  Bilu  and  Notes  «=»S75— Fobbion  Oob- 

POBATIONS— FAILUBB  TO    SEOUBS  PBBHI^ 

Yaudxtt— Note— Bona  Fzdx  Holdkb. 
A  note  given,  in  anudderatlon  of  a  sale  of 
corporate  stock  by  a  foreign  corporation,  which 
had  not  procnred  a  permit  to  do  business  as  re- 
quired- by  Code  IWJ,  U  8661-3668,  cannot  be 
enforced  an  innocent  holder,  since  the  state 
ute  make*  all  ccmtracbi,  dther  by  or  to  sodi 
corporati<MiB,  noU  and  void. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  EHg.  SS  971-981.] 

Appeal  from  Circuit  Court,  Houston  Conn* 
ty ;  H.  A.  Fearce,  Judge. 

Action  by  T.  R.  Jones  against  W.  F.  Martin 
on  a  promissory  note.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Beversed  and  re- 
manded. 

The  note  sued  on  was  executed  by  Martin 
to  one  Hendricks,  and  by  HendridiB  assigned 
to  Jones.  Defendant  filed  five  pleas :  First, 
the  general  issue;  second,  that  the  consid- 
eration for  the  note  sued  on  was  for  the 
purchase  of  bUhSl  of  a  foreign  corporation, 
and  that  said  corporation,  by  its  agent  came 
into  Alabama  and  sold  the  stock  to  Martin, 
for  which  the  note  was  executed  as  the  pur- 
chase price,  and  that  this  constituted  the 
doing  of  bnaAness  In  the  state  of  Alabama, 
and  that  the  foreign  corporation  did  not  have 
a  known  place  of  business,  and  a  designated 
agent  in  this  state.  The  third  plea  set  up 
the  same  fticts  as  established,  and  alleged 
that  at  the  time  at  the  sale  said  corporation 
did  not  have  a  permit  to  do  business  in  the 
state  of  Alabama.  The  fonrUi  plea  set  up 
that  the  execution  of  the  note  was  obtained 
by  false  pretense  and  ta.}^  represratation. 
The  fifth  plea  was  for  want  of  consideration. 

M.  B.  Byrd  and  A.  B.  Pace,  both  of  Doth- 
an,  for  appellant.  Espy  &  Farmer,  of  Dothan, 
for  appellee. 
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BROWN,  P.  J.  [1]  We  entertain  no  doubt 
that  tbe  sale  of  its  corporate  stock  by  a  for- 
eign corporation  Is  tbe  exercise  of  a  corporate 
function  within  the  meaning  of  section  232 
of  the  Constitution  and  section  8642  of  the 
Code  of  1907;  and  that  such  sale  made  in 
this  state  by  an  agent  of  the  corporation,  for 
the  corporation,  Is  engaging  in  or  transacting 
business  in  this  state  wltbln  the  meaning  of 
sections  S644,  3645,  of  the  Code. 

[2]  The  complaint,  on  Its  face,  does  not 
declare  on  a  negotiable  note,  and  the  defend- 
ant's pleaa  were  not  subject  to  demurrer  be- 
cause they  did  not  aver  that  the  plaintiff  tiad 
notice  of  the  defense  thus  set  up  when  he  ac- 
quired the  note.  Welnsteln  et  al.  t.  Citizens* 
Bank,  13  Ala.  App.  052,  69  South.  972.  The 
pleas  were  not  subject  to  tbe  stated  grounds 
of  demurrer,  and  the  ruling  of  the  court  .was 
free  from  error.   Code  1907,  |  6340. 

The  plaintiff,  without  filing  a  general  rep- 
lication to  pleas  2,  3,  4,  and  5,  replied  special- 
ly that  the  plaintiff  purchased  the  notes  sued 
on  before  maturity,  for  value,  in  the  usual 
course  of  business,  and  without  notice  of  any 
infirmity  in  the  instrum^ts  or  defect  in  the 
title  of  the  person  negotiating  them.  The 
court  sustained  a  demurrer  to  this  replication 
in  so  far  as  it  applied  to  pleas  2  and  S. 

[3]  The  purpose  of  section  232  of  the  Con- 
stitution, and  sections  36^3-3616,  Code  1907, 
is  to  compel  foreign  corporations  to  submit 
themselves  to  the  Jurisdiction  of  the  courts 
of  thU  state  as  a  prerequisite  to  their  right 
to  Invoke  the  equal  protection  of  the  law  In 
the  enforcement  of  obligations  arising  ont  of 
intrastate  business  transacted  by  them  In 
this  state.  While  the  law  penalizes  offending 
corporations  and  their  agents,  contracts  en- 
tered into  by  the  corporation  In  this  state 
are  not  declared  void  by  the  Constitution  or 
these  statutes.  While  such  contract  is  not 
voi^  tbe  courts  of  the  state  will  not  allow 
the  corporation  or  any  one  involved  In  the 
guilt  of  violating  tbe  public  policy  of  the 
state,  as  evidenced  by  tbe  Constitution  and 
statutes*  to  enforce  the  contract.  Citizens' 
National  Bank  v.  Bnchelt,  71  South.  82; 
Alexander  v.  Ala.  Western  By.  Co.,  179  Ala. 
480.  60  South.  295 ;  Drew  v.  Ft.  Payne  Co., 
186  Ala.  285,  66  South.  71 ;  Sooflower  Lum- 
ber Co.  V.  Turner,  158  Ala.  191,  48  South. 
610,  132  Am.  St  Rep.  20. 

The  note  sued  on  issuing  out  of  and  rest- 
ing upon  a  contract  not  void  ab  Initio  was 
not  subject  to  the  defense  that  the  transaction 
in  which  the  note  was  given  was  by  a  for- 
eign corporation  in  violation  of  section  232 
of  the  ConstitutioD,  and  sections  8642-3646, 
Code  1807.   Citizens'  Nat.  Bank  r.  Bnchelt, 


supra.  The  conrt,  therefore,  erred  In  mu- 
tainlng  the  defendant's  demonnn  to  tiw  rep- 
lication to  plea  2. 

[4}  A  dlfferoit  question  la  presented  by  tbe 
defendant's  plea  3.  This  plea  avers  that  tbe 
note  was  given  in  consideration  of  a  sale  of 
corporate  stock  by  a  foreign  corporation  In 
this  state,  and  at  the  time  of  such  transaction 
the  corporation  "had  not  procured  from  the 
secretary  of  state  of  tbe  state  of  Alabama  a 
permit  admitting  It  to  do  business  In  the 
state  of  Alabama,"  as  required  by  sections 
3661-^663  of  the  Code,  tbe  latter  of  wlilcb 
provides : 

"No  such  corporation.  Its  agents,  officers,  ot 
servants,  sball  transact  any  business  for  or  in 
the  name  of  such  oorporation  within  the  state 
of  Alabama  without  having  first  procured  said 
permi^  and  all  contracts,  engagements,  or  un- 
dertakings or  agreements  with,  by,  w  to  aiidi 
corporation,  made  witliout  obtalmnff  mdi  per* 
mit,  shall  be  null  and  void." 

Under  the  uniform  holding  of  the  Supreme 
Court  of  this  state,  a  negotiable  note,  "Is* 
suing  out  of,  and  resting  on  a  contract  thus 
expressly  declared  to  be  absolutely  void,  can- 
not be  enforced  even  by  a  bona  fide  pur- 
chaser tor  value  without  notice."  Hanover 
Nat  Bank  v.  Johnstm,  90  Ala.  649,  8  South. 
42 ;  Ala.  Nat  Bank  v.  Parker  ft  Co.,  146  Ala. 
618.  40  Sontti.  087 ;  Whitehead  v.  Coker,  76 
South.  484;  Birmingham  Savings  Co.  T.  Cur- 
ry, 160  Ala.  370,  49  South.  319.  125  Am.  St 
Bep.  102 ;  Moog  v.  Hannon,  93  Ala.  SOB.  9 
South.  696;  Bozeman  v.  Allen,  48  Ala.  (02; 
Saltmarsh  v.  TutblU,  18  Ala.  390. 

In  passing  upon  this  question  In  Citizens' 
Nat  Bank>  v.  Bnch^t  71  South.  82,  .we  felt 
that  we  were  bound  by  the  holding  In  Drew 
V.  Ft  Payne,  186  Ala.  285,  65  South.  71;  but 
On  further  consideration  of  the  question  and 
the  holding  In  that  case,  in  the  light  of  the 
subsequent  holdings  of  the  Supreme  Ocnirt. 
it  is  manifest  tbat  the  question  was  not  pre- 
sented In  the  Drew  Case,  and  that  the  court 
was  not  considering  the  effect  of  the  statute 
quoted  above.  See  Ex  parte  Banks,  186  Ala. 
275,  64  South.  74;  Douglass  v.  Standard 
Beal  Estate  Co.,  189  Ala.  223,  66  South.  614. 
The  holding  on  this  point  In  CltlzensT  Nat 
Bank  v.  Buchelt  supra,  was  unsound,  and 
that  case  Is  modified  to  conform  to  the  views 
above  stated. 

The  r^llcatlon  was  not  an  answer  to  tlie 
defendant's  i^ea  8,  and  the  demnrrers  were 
pn^rly  snstalned. 

As  tlie  case  must  be  reversed,  and,  as  tbe 
Issues  win  necessarily  be  different  on  another 
trial,  what  we  have  here  said  .will  Iw  a  gaflt 
dent  guide  tor  another  trlaL 

Beversed  and  remanded. 
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<16  Ala.  App.  ffK> 

BRBWBR  T.  WOODHAM  at  iL  (4  DlT.  460.) 
(Court  of  Appeals  of  Alahmm.  6,  2917. 

On  Behearinf.  ApiU  8, 1917.) 

1.  IjOtteries  «=»3— "Lottkbt"  —  What  Oon- 
STiTUTEa— Punch  Boabd. 

One  who  sells  a  pundi  board  consiatins  of 
a  board  with  haiea  m  which  blank  slips,  and 
slips  caliing  for  ptiaee  are  inserted,  the  right  to 
punch  one  liole  being  sold  for  10  cents,  the  pur- 
chaser receiving  either  nothing  or  a  deternuned 
prize,  is  conceraed  in  setting  up  a  lottery  within 
Code  1907,  S  6907. 

[£>d.  Note.— For  other  cases,  see  Lotteries, 
Cvnt.  Dig.  S  3. 

For  other  definition^  see  Words  and  Phrases, 
First  and  Second  Series,  Lottery.] 

2.  LOTTESIKS  <S=>12— LBQALITT  OT  OOKTBAOT 

— Punch  Boabd. 
The  ocmtract  for  sale  ut  eudh  device,  thou^ 
made  in  another  state,  but  prepared  by  plaintiff 
and  sold  to  be  operated  in  the  state  under  writ- 
ten directicms  furnished  by  him,  is  vii^tive  of 
public  policy,  and  not  enforceable. 

[Ed.  Note.— For  other'  cases,  sea  Lotteries, 
Cent  Dig.  |S  12,  13.] 

3.  LOTTEKIES  «=»12— LiQALErT  01  CoHTBAOP— 

Punch  Boaed. 
In  a  contract  for  sale  of  a  gambling  punch 
board,  where  the  sale  was  completed  in  Qucago, 
to  render  the  contract  unenforceable  as  against 
public  policy  it  was  not  necessary  that  the  sell- 
er shoiud  personally  have  been  present  and  ac- 
tually  assisted  in  operation  of  the  board  In  Ala- 
bama. 

[Ed.  Note.— For  other  cues,  see  Lotteries, 
Cent.  Dig.  U  12,  IS.] 

Appeal  from  Oircnlt  Cionrt,  Honston  Goon- 
ty ;  H.  A.  Peaice,  Judge. 

Action  by  Charles  A.  Brewer,  doing  bnsl- 
ness  as  Qie  Devon  Mant^ctnring  Company, 
against  W.  H.  Woodbam  and  B,  8.  fiOmore. 
Judgment  defendants,  and  plalntUC  ap- 
peals. Affirmed. 

H.  R,  UcCUntock  and  B.  S.  Tblgpen,  both 
of  Do  than,  tor  appellant 

BBOWN,  J.  TbiB  is  an  action  on  acconnt 
for  goods,  wares,  and  merchandise  sold  by 
the  plaintiff  to  the  defendants  at  their  re- 
quest The  nndlapnted  evidence  shows  that 
the  alleged  indebtedness  was  the  purchase 
price  of  a  "punch  board,"  a  gamUlng  device 
coDBisting  of  a  board  containing  a  number 
of  holes,  in  which  were  placed  slips  of  paper, 
some  of  which  contained  the  names  of  des- 
ignated articles  of  merchandise  or  Jewelry, 
and  others  blanks;  that  chances  were  soldi 
at  10  cents  each,  and  the  party  taking  the 
chance  would  push  through  one  of  these 
holes,  and  if  tbe  slip  therein  contained  the 
came  of  an  article,  it  was  delivered  to  him ; 
if  the  slip  was  blank,  be  got  nothing.  Thia 
board  was  loaded  by  the  plaintiff  at  his  place 
of  business  in  Chicago,  and  sold  on  the  de- 
fendants' order  taken  through  a  traveling 
salesman,  the  ordei*  being  sent  to  the  plain- 
tiff Id  Chicago,  there  approved,  and  the  board 
and  the  assortment  of  merchandise  accom- 
panying it  were  shipped  to  the  defendants. 

The  written  order  presented  to  the  defend- 


ants, and  wUdi  was  signed  by  a  mraiber  of 
the  firm,  was  In  these  words: 

"Devon  Manufacturing  Company,  C^ucago, 
HL   Please  ship  to  my  address  by  prepaid  ei- 

Sress  one  aastHrtmeut  Nou  S  at  940.00^  terms  00 
ays,  less  $5.00  if  remittance  is  made  in  10 
days  from  date  on  invoice.  If  remittance  of 
$40.00  is  made  thirty  days  frcnn  the  date  of  In- 
voice, you  agree  to  ship  to  my  address,  making 
no  charge  for  same,  my  choice  oi  premiums 
shown  cm  your  illustrated  list;  or  if  at  the  end 
of  thirty  da3[8  I  remit  80  per  cent  of  the  gross 
receipts,  which. ia  8  cents  for  each  sale,  you 
agree  to  take  back  axty  imsold  goods  at  price 
charged  me,  provided  th^  have  been  offered 
for  sale  aa  per  printed  directiont  for  gistn  daj/t 
from  date  of  invoice,  at  which  time  final  settle- 
ment is  to  be  mode.  The  assortment  consists 
of  8  watches,  02  pieces  of  jewelry  and  cutlery, 
and  400  packages  of  chocolates.  You  agree 
to  place  in  center  of  tray  an  extra  watch  for 
which  no  G^ai^e  is  made.  Tbia  watch  to  be 
used  as  per  printed  dincUona  or  returned  by  me 
with  unsold  goods.  No  salesman  has  authority 
to  collect  money  or  goods  or  make  settlement 
of  this  account  It  is  understood  that  I  have 
no  agreement  with  you  except  as  her^n  stated, 
lOuBtomer  sign  b^n.}  ■    •." 

[1]  The  nndl^mted  evidence  shows  that 
this  order  was  prepared  by  the  plaintiff,  and 
was  its  nsual  blank,  and  carries  on  its  &ce 
evld«aod  that  the  entire  matter  was  a  gam- 
bling scheme.  The  board,  which  appears  to 
have  been  accompanied  by  written  directions 
as  to  its  nse  sent  oat  by  the  plaintiff,  was 
not  merely  adapted  for  a  gambling  device, 
bat  could  be  used  for  no  other  purpose ;  and 
(while  the  plaintiff  may  not  be  criminally  lia- 
ble, a  qaestlott  not  here  pree^ted)  in  pre- 
paring the  board  and  Beading  It  out  with  the 
assortment  oC  prizes  to  be  set  up  and  oper- 
ated in  the  defendants'  store  in  this  state, 
"aocordfng  to  written  direoftons"  accompany- 
ing the  board  and  assortment,  plaintiff  was 
witibin  the  meaning  of  section  6997  of  Code 
1007,  "concerned  In  setting  up  and  carrying 
on  a  lottery  or  device  of  like  kind.**  Lolsean 
V.  State,  114  Ala.  84,  22  South.  188,  62  Am. 
St  Rep.  84;  Yellowstone  Kit  v.  State.  88 
Ala.  106,  7  South.  338,  7  L.  R.  A.  699,  10  Am. 
St  Bep.  38;  Chavannah  v.  State,  49  Ala. 
896 ;  Kahl  v.  M.  Oally  Unlvwsal  Press  Co., 
123  Ala.  4B2,  26  Sooth.  685,  82  Am.  St  Bep. 
135. 

[Z]  The  sale  of  this  device,  though  made 
lu  another  state,  being  prepared  by  the 
plaintiff  and  sold  to  be  operated  in  this 
state  imder  writtra  directicms  furnished  by 
the  plaintiff.  Is  violative  of  the  state's  pub- 
lic policy.  The  courts  of  this  state  will 
not  enforce  the  contract  at  the  Instance  of 
the  parties  thereto,  though  the  contract  was 
not  void  in  the  making.  Ala.  West  By.  Co. 
T.  TaUey  Bates  Co.,  162  Ala.  396,  50  South. 
841;  Alexander  v.  Ala.  West  Ry.  Co.,  179 
Ala.  482,  60  South.  295;  Citizens'  Nat  Bank 
V.  Bucheit,  71  South.  82;  W.  U.  T.  Ca  v. 
Young.  138  Ala.  240,  86  South.  374;  J<Kies 
V.  Martin,  74  South.  761. 

It  aiH>earing  from  the  undisputed  evidence 
that  the  plaintiff  was  concerned  in  setting 
up  the  device,  and  that  the  allied  sale  was 
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In  Tlolatloo  of  tbe  poblle  policy  of  tbe  state, 
lie  suffered  no  Injary  as  a  result  of  any  rul- 
ing of  the  coart,  and  tbe  Judgment  U  af- 
flnacd. 
Affirmed. 

On  Bebearing. 

BROWN,  P.  J.  The  t«iith  plea  avent  tliat 
t}ie  salt  la  to  recover  the  purdiase  price  of 
a  gambling  device  sold  by  the  plalntifl  to  tbe 
defendants,  and  shows  that  the  plalnticr  was 
cxHicemed  with  defendants  in  setting  up  and 
operating  the  device,  and  by  arrangement  be- 
tween th^,  the  plaintiff  was  to  partldpate 
In  the  proceeds  of  the  gambling  operation, 
and  was  not  snbject  to  any  of  the  stated 
grounds  of  demurrer.  Kuhl  v.  Gtally  TJniver* 
sal  Press  Co..  123  Ala.  456,  26  South.  S35,  82 
Am.  St.  Rep.  135;  Blckel  t.  Sheets,  24  Ind. 
1 ;  Rose  T.  MltcbeU.  6  Colo.  102,  45  Am.  Rep. 
620;  Hill  T.  Spear,  SO  N.  H.  253,  9  Am.  Rep. 
205 ;  Skiff  T.  Johnson,  57  N.  H.  475 ;  12  R. 
L.  750,  f  55;  6  R.  C.  I*  776,  1  181. 

Tbe  evidence  offered  by  the  plaintiff  to  sus- 
tain his  cause  of  action  clearly  shows  that 
It  was  contemplated  that  tbe  punch  board 
was  to  be  operated  according  to  tbe  direc- 
ticxis  prepared  by  the  plaintiff,  and  that  he 
n-as,  under  certain  conditlona,  to  receive  80 
per  cent  of  the  proceeds  arising  from  tbe  op- 
eration of  the  board ;  and  tbe  evidence  clear- 
ly shows  that  the  contract  between  tbe  par- 
ties was  made  in  furtherance  of  a  gambling 
transaction,  In  which  the  plaintUE  was  a  imr- 
tldpant  6  R.  C.  U  776,  1 181,  supra.  Tbere 
was  evidence  tending  to  support  the  tenth 
plea,  and  the  affirmative  charge  was  properly, 
refused. 

t3]  Charge  2  refused  to  tbe  plaintiff  was 
calculated  to  Impress  tbe  Jury  that  it  was 
necessary  for  tbe  plaintiff  to  be  present  and 
physically  ("actually")  participate  In  the  op- 
eration of  the  board,  and  was  refused  with- 
out error.  The  appUcation  la  ovemledL 

Ai^licatlw  overruled. 


US  Ala.  App.  681) 

BREWEB  T.  STATE.    0  Dir. 
(Court  ot  Appeals  of  Alabama.  April  S,  11117.) 

1.  WnAPons  «=»17(1)— SnoonifO  into  Dweli.- 
iNO  House  —  Indictment  —  SuEFiciEKcr 
—Unlawful  Chakactbb  of  Act. 

Under  Code  1907,  {  6897,  making  abooting 
into  a  dweUinc  house,  etc,  a  misdemeanor,  an 
indictment  is  xatally  defective  in  Mt  alleging 
that  the  shooting  was  unlawful. 

[Ed.  Note.— For  other  cases,  see  Weapms. 
Cent.  Dig-  H  20,  22-25.] 

2.  Weapons  «=>1T(1)— SnooTiifa  into  Dwell- 
ing HoVBB  —  Indictment  —  SuFncnNox 
—  Neoativzho  Aooused's  Owhcbbhip  or 
House. 

Under  Code  1907,  {  6897.  making  shooting 
into  dwellhig  houses,  etc-,  a  misdemeanor,  an 
indictment  should  negative  accused's  owner- 
»liip  ot  the  house  fired  uima,  under  section 
7147.  regulating  allegations  r^^axding  ownership 
of  property. 

(Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  I>ig.  $8  20,  22-25.] 


3.  CannwAL  Law  «=>388(8)— EnDK^fca— Ad- 

MISSIBILnT. 

An  officw's  testimony  that  he  had  a  wn- 
rant  and  searched  for  aocDsed*a  witnea*  is  ia- 
admissible,  t)elnc  Irrdevant  ud  ealcnlawd  t> 

discredit  the  witness. 

4.  Weafonb  4=»15— OBncnrai.  BxapomniL- 

ITT— SHOOTINO  into  DWXLUHO. 
Code  1907,  {  6897,  making  aboottng  ibId  i 
dwelling  house,  et&,  a  misdemeanor,  may  be 
lated  by  two  tn-  more  perstms  cooQiuing  to- 
gether. I 

[Ed.  Note.— For  other  cases,  see  WeapoB^  ! 
Cent.  Dig.  {  1&] 

5.  OONSPIBACT  «S>47— SUFnciENCT  Of  £ti-  | 
OBNCE. 

A  ooospiraey  need  not  be  established  bj  , 

positive  testimony,  nor  need  a  iNrearrangenMCX  ' 
to  do  the  specified  wrong  be  shown. 

[Ed.  Note.— For  other  esses,  see  Conspira?. 
Cent  Dig.  H  106-107.] 

6.  Gbiminal  Law  «=»830  —  Bequwixd  Ut- 

BTBUCTIONB— ReTUBAL. 
A  requested  spedal  diarge  which  nee-* 
qualification,  modification,  or  restriction  aboc*: 
be  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2012,  2017.] 

7.  Gbiminal  Law  ^=>834<2)— RjMjuxsnai  In- 
BTBVCTioN— ^Modification. 

Where  the  court  gives  a  nqnestod  dhain 
It  is  error  to  quali^  it. 

[Ed.  Note.— For  other  case^  ae*  Ciiminsl 
Law.  Cent  Dig.  »  2018.  2014.] 

Appeal  from  Circuit  Court;  FianUln  Coun- 
ty; a  P.  Alkon,  Jndge. 

UiU^  Brewer  was  convicted  of  shooting 
into  a  dwdllDg  borne,  and  uveala,  Bevera- 
ed  and  demanded. 

William  Stell  and  Travis  WllUama,  both 
of  Russ^ville,  and  James  M.  Brown,  of  Ful- 
ton. Miss.,  for  appellant.  W.  L.  Martin,  Atty. 
Oen.,  and  Harwell  O.  Davli*  Asst.  Atty.  Gen, 
for  the  State. 

BROWN,  P.  J.  [1,2]  Tbe  defendant  was 
convicted  of  the  offense  denounced  by  section 
6897,  C!ode  1907.  and  tbe  evidence  shows  that 
the'  house  diot  at  or  into  waa  tbe  dwdlii^ 
bonse  of  J.  L.  Llndley.  Tbe  indictment 
charges  "that  Fayette  MlUw,  HUlege  Breww. 
and  Frank  Strawbridge  shot  a  pistol,  or  otb^ 
firearm  at,  Into,  through,  or  against  a  dwell- 
ing boose."  T^i^a  indictment  Is  fatally  defee- 
tlve  in  not  showing  ttiat  tbe  abooting  was 
nnlawfuL  TtiB  Indictment  sbonld  negatSve 
tbe  defendant's  ownersblpw  Ebnmonds  v. 
State.  87  Ala.  12,  6  Soatb.  S4;  Code  1907, 
{  7147. 

(3]  Tbe  testimony  of  tbe  witness  Cike.  offer- 
ed In  rebuttal,  merely  shows  that  be  was  an 
officer,  that  as  sucb  he  bad  a  warrant  for  the 
witness  Grlifith,  and  that  the  officer  went  to 
Griffith's  bouse  and  seardied  for  blm. 
Whether  be  found  Griffith  or  not  Is  not 
shown.  This  evidence  was  (dearly  Irrtievaot 
to  tbe  issue,  and  its  tendency  was  to  discredit 
the  witness  by  showing  that  he  was  charged 
^vltb  some  offense. 

[4, 1]  The  offense  denounced  by  the  statute 
la  susceptible  of  being  committed  by  two  or 
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more  persons  conspiring  together  to  that  end. 
Conspiracy,  or  a  conunon  purpose  to  do  an 
tmlawful  act,  need  not  be  shown  by  positive 
testimony;  nor  need  it  be  shown  that  there 
was  prearrangement  to  do  the  specified  wrong 
complained  of.  Jones  r.  State,  174  Ala.  63, 
67  South.  31.  The  exception  to  the  oral 
charge  of  the  court  is  not  sustained.  The 
same  principle  Justified  the  refusal  of  the 
special  charges  requested  by  the  defendant. 
The  remarks  of  the  court  after  giving  charge 
10  were  explanatory  of  the  charge,  and  not 
improper.  Lewis  v.  State,  96  Ala.  6, 11  South. 
250,  38  Am.  St.  Rep.  75;  Ik  A.  B.  R.  Co.  T. 
White,  69  South.  308. 

[6,  7J  If  a  special  charge  requested  needs 
qualification,  modification,  or  restriction  to 
render  It  correct,  It  should  be  refused ;  and 
if  the  court  gives  a  charge.  It  Is  error  to  add 
qualification.  "Any  other  ruling  nulUfles  the 
plain  terms  of  the  statute."  EUand  T.  State, 
52  Ala.  322;  A.  O.  S.  R.  R.  Oo.  v.  Moody,  92 
Ala.  285,  9  Sooth.  238;  Williams  v.  State. 
113  Ala.  63,  21  South.  463;  SchleffeUn  t. 
SchletfelUi,  127  Ala.  38.  28  South.  687.  The 
court  erred  In  qualifying  charge  12  given 
at  defendanfa  instance.  Furthermore,  the 
qualiflcatloD  was  Incorrect.  The  evidence 
must  exclude  all  reasonable  doubt  of  guilt.  1 
Mayf.  Dig.  314,  {  2. 

For  the  errors  pointed  out,  the  Indg^nent  Is 
reversed. 
Reversed  and  remanded. 


(113  MlsB.  887) 

WEATHERAIX  v.  BROWN,     (No.  18S4&) 

(Supreme  Court  of  Mississippi,  IHvisIon  A. 
Feb.  26,  1917.    On  SuESestion  of 
Error,  March  26,  1917.) 

1.  Juanou  or  ram  Pbacb  «=»60  —  Rioht 
TO  Qntsnoir  JtmuDicnoir. 

Where  a  tenant  secured  a  remand  of  Ms 
landlord's  attachment  for  double  rent  to  a  jus- 
tice of  the  peace  on  the  ground  that  neltho-  the 
amount  distrained  for  nor  the  value  of  the  loop- 
ertjf  exceeded  the  sum  of  f200,  the  court  prop- 
erly refused  to  thereafter  permit  him,  in  order 
to  show  that  the  justice  was  without  Jurisdiction, 
to  prove  that  the  propwty  idsed  was  worth 
irore  than  such  sum. 

[Ed.  Note.— For  other  casea.  see  Twtlcei  ot 
the  I'cace,  Gent.  Dig.  |i  217-221.] 

2.  Laitdlobd  akd  Tenant  <9=>2G0— Attach  - 

ilENT  FOB  DoneUl  RZNT^TATUTX. 

Under  Code  1906,  |  2848,  an  attachment 
for  double  rent  may  issue  against  a  tenant 
when  the  landlord  shall  have  just  cause  to  sus- 
pect, and  shall  veril;  believe,  that  the  tenant 
wilt  remove  from  the  leased  premises  any  part 
of  the  agricultural  products  on  which  the  land- 
lord has  a  lien,  the  provision  of  the  statute, 
that  the  removal  by  the  tenant  must  be  of  such 
a  character  that  distress  cannot  be  made,  having 
no  applioatfoD  to  agricultural  products  on  which 
a  lien  is  given  by  statute  independent  of  seizure 
thereof  at  the  instance  of  the  landlord,  applying 
only  to  such  property  as  may  be  subject  to  pay- 
ment  of  rent  by  s^ure  without  piixa  lieu 
tbereon. 

P?d.  Note.^For  other  '■ases,  see  Landlord  and 
Tenant,  Gent  Dig.  1 1<M5.] 


3.  LANOLOBD  and  l^ANT  «=>21&— LXABZUTT 
FOB  DOUBU  RSNT— HOI.DINa  OVTO— STAT- 
UTK. 

The  liability  of  a  tenant  for  double  rent  un- 
der Code  1906,  {  2883,  if  he  holds  over  after  no- 
tice to  Quit,  IS  abstdute,  without  rderence  to 
Iiis  good  or  bad  faith  In  ao  doing. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  861-866.] 

4.  Landlord  and  Tinant  4^216— Liabiu- 
tt  fob  doublb  rent  —  holding  ovbft— 

"WlLLTDTJiT." 
In  statutes  providing  for  double  rent  In  the 
event  a  tenant  holds  over  after  notice  to  quit, 
the  word  "willfully"  means  not  mer^  v<uun- 
tarily,  but  with  a  bad  purpose  (citing  Woxda 
and  Phrases,  First  Series,  WiUfnily). 

[Ed.  Note.— For  other  cases,  see  Landltnd  and 
Tenant.  Gent  Dig.  K  861-865.] 

Appeal  ftom  Circuit  Court,  Pontotoc  Coun- 
ty; Claude  Clayton,  Judge. 

Attachment  for  double  rent  1^  Mrs.  C.  S. 
Brown  against  W.  W.  Weafherall.  From  a 
Judgment  for  plaintiff,  defoidant  appeals. 
Affirmed. 

Appellant  by  parol  agreement  rented  from 
appellee  certain  lands  for  the  years  1913. 
1914,  and  1915,  and  delivered  to  appellee  his 
three  promissory  notes,  each  for  the  sum  of 
$100,  for  rental  of  said  premises  for  said 
three  years.  During  the  fall  of  1913  appel- 
lee gave  notice  to  appellant.  In  writing,  to 
quit  the  premises  and  deliver  possession  of 
same  January  1,  1914.  The  rent  note  for 
the  year  1913  was  paid.  Appellant  refused 
to  deliver  possession  of  the  premises,  and 
appellee  returned  to  appellant  the  two  notes 
covering  the  rent  for  1814  and  1915,  and 
brought  her  suit  In  the  Justice  court  for  the 
possession  of  the  land,  and  from  a  Judgment 
in  her  favor,  the  appellant  appealed  to  the 
circuit  court,  where  a  Judgment  was  again 
rendered  in  favor  of  appellee,  adjudging  that 
she  have  possession  of  the  premises,  but  It 
was  toward  the  close  of  the  year  1914  before 
this  Judgment  was  entered  and  possession 
given  appellee,  lliereupon  appellee  filed  an 
affidavit  In  the  Justice  court  for  an  attach- 
ment for  doutde  rent  for  the  year  1814,  as 
provided  by  section  288S  of  the  Code  of  1806, 
which  is  as  follows : 

"When  a  tenant,  being  lawfully  notified  by  his 
landlord,  shall  fail  or  refuse  to  quit  the  de- 
mised pronises  and  deliver  up  the  same  as  re* 
quired  hy  the  notice,  w  when  a  tenant  lAall  give 
notice  <n  Us  Intention  to  quit  the  raemlses  at 
a  time  specified,  and  shall  not  deliver  up  the 
premises  at  the  time  appointed,  lie  shall,  In  ei- 
ther case,  thence  forward  pay  to  the  landlord 
double  the  rent  which  he  sliould  otherwise  have 
paid,  to  be  levied,  sued  for,  and  recovered  as 
the  single  rent  before  the  giving  of  notice  could 
be ;  and  double  rent  shalf  continue  to  be  paid 
during  all  the  time  the  tenant  shall  so  continue 
in  poesession." 

The  attachment  was  levied  against  certain 
agricultural  products  consisting  of  cotton  and 
com,  b^ng  a  portion  of  the  crop  raised  on  the 
premises  leased,  and  waa  replevied  by  Appel- 
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lant,  m-ho  executed  a  bond  in  the  snm  of 
$400,  being  doable  the  amount  of  appellee's 
claim  for  rent,  and  said  writ  and  bond  were 
filed  b;  the  constable  In  the  circuit  court 
Itiereupon  appellant  filed  a  motion  In  the  dr^ 
cult  court  to  transfer  the  cause  to  the  coort 
of  a  Justice  of  the  peace,  on  the  ground  that 
there  appeared  nothing  in  the  record  to  Indi- 
cate the  amount  claimed  or  the  valne  of  the 
property  distrained  which  would  confer  Ju- 
risdiction on  the  circuit  court.  This  motion 
was  sustained,  and  the  cause  transferred  to 
a  Justice  court,  where  a  Judgment  was  enter- 
ed for  appellee  for  $100,  and  on  ajipeal  to  the 
circuit  court  on  a  trial  de  novo  appellee  ob- 
tained Judgment  for  $200,  double  the  rent 
for  the  year  1914,  from  which  Judgment 
comes  thia  avpeaL 

Mitchell  ft  Mitchell,  of  Pontotoc,  for  ap- 
pellant. Fontaine  ft  Fmtalne,  of  Pontotoc, 
for  appellee. 

SMITH,  a  J..  [1]  Aioellant  having  secure 
ed  a  rfflnand  of  the  cause  to  a  Justtoe  of  the 
peace  on  the  ground  that  neither  the  amount 
distrained  for  nor  the  value  of  the  property 
wised  exceeded  the  smn  of  $200,  the  court 
below  committed  no  error  in  refusing  to  per* 
mit  Urn,  in  wder  to  show  that  the  Justice 
of  the  peace  was  without  JurlsAlction,  to 
prove  that  the  property  seized  was  worth 
more  than  that  sum. 

E2]  No  error  was  committed  1^  flie  eX' 
elusion  of  the  evidence  offered  by  appelant 
to  show  that  at  the  time  the  attachment  was 
sued  out  there  remained  on  the  leased  prem- 
ises agricultural  products,  subject  to  appel- 
lee's lien,  more  than  sufficient  to  pay  the 
rent  dAimed,  for  the  reason  that  an  attadi- 
ment  may  Issue  under  section  2848  of  the 
Code,  the  one  here  invoked,  when  the  land- 
lord Bhall  bare  Just  cause  to  suspect,  and 
shall  verily  believe,  that  his  tenant  will  re- 
move from  the  leased  premises  any  part  of 
the  agricultural  products  on  which  he  has  a 
Hen. 

[9,  4]  The  evidence  intended  to  show  that 
appellant's  holding  over  after  notice  to  quit 
was  because  of  his  belief  entertained  in  good 
faith  that  he  had  the  right  so  to  do  was  also 
properly  excluded  for  the  reason  that  the 
liability  of  a  tenant  holding  over  after  notice 
to  quit  for  double  rent  Is  made  absolute  by 
sectloQ  2883  of  the  Code  without  reference 
to  his  good  or  bad  faith  in  so  doing.  The 
decisions  to  the  contrary  to  which  we  have 
been  referred,  so  far  as  we  have  been  able 
to  ascertain,  are  based  upon  statutes  pro- 
viding for  double  rent  In  event  a  tenant  will- 
fully holds  over  after  notice  to  quit,  and  are 
consequently  of  no  assistance  here,  for  "the 
word  'willfully'  means  not  merely  volunta- 
rily, but  Avlth  a  bad  purpose."  8  Words  and 
Phrases  {1st  Kd.)  7469. 

Affirmed. 


On  Suggestion  of  Brror. 

Appellant  suggest^  that.  In  holding  that 
the  court  below  committed  no  ^rror  In  ex- 
clQdlng  the  evidence  offered  by  him  to  Aow 
"that  at  the  time  tlie  attadunent  was  Bued 
out  there  remained  on  the  leased  premises 
agrlcultaral  products  subject  to  appellee^s 
lien  more  than  sufficient  to  pay  the  rent 
claimed,"  we  overlooked  the  provision  of  fhe 
statute  that  sudi  renioval  must  be  of  mcb 
duuracter  "tiiat  distress  cannot  be  made." 
This  provision  of  the  statute  has  no  ai^U- 
cation  to  agricultural  products  on  wht<di  a 
Hen  is  given  by  statute  Independrat  of  the 
seizure  thereof  at  the  Instance  of  the  land- 
lord, but  applies  only  to  such  property  as 
may  be  subjected  to  the  payment  of  rent  by 
seizure  without  prior  lien  thereon.  The  dis- 
tinction made  by  the  statute  between  these 
two  classes  of  property  was  referred  to  in 
Henry  v.  Davis,  60  Miss.  212,  and  the  rea- 
son tiierefor  explained. 

Overruled. 


(lit  Kin.  8M) 

ILLINOIS  OENT.  R.  00.  T.  OOLB. 

CNa  18925.) 

(Snprema  Court  of  Missiasl^t    In  Banc. 
April  9,  1917.) 

1.  Q&BBnBS  ^282— PAsaiTosBS-'IluaPAss- 

EB— PnSOHAL  InJUBXBB— HkPBUBV  ACT. 

Where  plaintiff  was  a  trespuwr  on  a  rait 
road  train,  and  wai  Injured  on  the  train  on 
which  he  was  riding  without  having  paid  fare, 
recovery  was  not  boned  by  HQ>bam  Act  June 
29.  1906,  e.  3691.  S4  Stat  684.  forUdding  pei^ 
BODS  under  penalty  from  riding  on  a  free  pen. 

[Bd.  Notft— Fw  other  casw,  see  Oarrien, 
Coit.  Dig.  H  1106,  U07. 1108,  lllS^  1116.] 

2.  TaxAi,  «=9l90— iRSTBtronon— Absumttion 
OF  Facts. 

In  an  action  against  a  railroad  for  person- 
al injuries  reedved  br  plaintiff  who  was  idtha 
a  tre^iasser  or  a  licoiaee  on  a  brain.  fnstmeCioD 
htid  not  erroneous  as  flT^"'1«y  flMitSL 

[Ed.  Note.— Fw  othw  eases,  see  Wsl.  Cant. 
Dig.  81  420-435.] 

5.  Trial  *=>252(10)— IrewDcnoir. 

In  an  aetitai  aniost  a  railroad  for  personal 
injuries,  plaintiff  bad  a  right  to  submit  a  liy- 
potbeals  containing  the  fScts  which  were  la  en- 
dcnce  or  which  the  whole  evidence  in  the  case 
tended  to  prove. 

[Bd.  Note.— For  other  cases,  see  IMal,  Cent 
Dig.  S  603.1 

4.  Damaoks  «=»215(1)— Pumrrva  Damaobs— 
ImnsuonoH— OBOsa  NMUosircB. 
While  the  trial  court  cannot  In  any  ease 

Instruct  the  Jury  perranptorily  to  And  punitive 
damages,  it  may  instruct  the  Jury  to  find  com- 
pensatory damages,  and  if  the  facts  in  proof 
are  such  as  could  not  exist  without  detondant 
being  guilty  at  gross,  wanton,  and  wtllfal  nMli- 
gence,  the  court  may  teUX  the  Jury  that,  if  uier 
believe  such  facts  have  been  orovon  to  be  true 
by  plaintiff,  there  was,  as  matter  of  law,  gross 
and  wanton  nedhrence. 

[Ed.  Note.— For  otber  cases,  see  Damagos. 
Gent.  Dig.  H  643,  646,  546.] 

6.  Garkters  ^s»297— Ofbbation  ot  Tbaik- 

Wanton  Neqltobnob. 
It  was  gross  and  wanton  negligaice  on  tbB 
part  of  a  locomotive  engineer  to  run  a  train 
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at  a  high  speed,  some  SO  mUes  an  bonr  w  more, 
after  receiving  a  tel^ram  that  Umvb  wu  water 
over  the  track  ahead. 

[Bd.  Note.— For  other  csaea,  aee  Omien, 
Gent  DiK.  1 1201.1 

Stevens,  J.,  dissentinx. 

Appeal  ftDm  Qlrcalt  Coart,  Bohaea  Oovn- 
^ ;  Frank  E.  Everett,  Jodge. 

Salt  by  Harry  T.  Oole  against  tbe  lUlnola 
Central  KaJIroad  Company  and  another. 
From  a  Judgment  for  plalntUf,  defendant 
named  appeals.  Affirmed. 

B.  V.  Fletdier,  of  Chicago^  IIL,  and  Sfayes 
ft  Maye%  of  lox^aou,  for  appelant.  Bar- 
boor  &  HeniT)  of  Tazoo  C%t7t  for  appellee. 

BTHBXDGB,  3,  Harry  T.  Cole  sued  tbe 
Illinois  Central  Ballroad  Company  and  the 
Taxoo  ft  MlsslBslppi  Valley  Ballroad  Oom- 
pany,  as  partners,  In  tbe  <drealt  court  of 
Holmes  coonty,  for  personal  injorlei^  and 
was  amurded  a  Judgment  for  $7,S00.  from 
which  Judgmmt  tbe  railroad  company  ap> 
pealed.  Ibis  Is  a  companion  case  to  tbe 
Yazoo  ft  Mississippi  Valley  Ballroad  Co.  t. 
Messina.  97  South.  063,  Id.,  lU  Miss.  684, 
72  South.  779.  Tbe  appellee  in  this  case  be- 
ing izijured  in  tbe  same  acddatt  Uiat  Hes- 
sina  was  Injured  in  In  tbe  case  referred  to, 
the  statement  of  facts  by  Judge  Cook  In  tbe 
Messina  Can  will  r^der  the  full  statement 
of  the  facts  unnecessary  in  tbe  present  case. 
Cole  had  prior  to  tbe  injury  been  working  In 
New  Orieans,  La.,  and  bod  beaten  his  way 
from  Mew  Orleans,  La.,  to  Canton,  lOss.,  on 
one  (tf  tbe  trains  of  appellant,  the  Illinois 
Ceotral  Ballroad  Company,  and  when  be 
reached  Canton  be  struck  up  with  Messina 
and  other  parties,  and.  learning  from  them 
that  they  were  going  to  Memphis,  Tenn.,  de- 
cided to  go  along  also,  and,  according  to  tbe 
testimony  of  the  plalnUtta,  procured  the  con- 
sent of  the  oiglneer  In  cbarge  of  the  train 
upon  which  the  Injury  occurred  to  ride  <m 
tbe  tender  of  the  engine  on  said  trip.  Prior 
to  leaving  Canton,  Miss.,  the  engineer  re- 
ceived a  telegram  which  Informed  faim  that 
tbera  was  "more  or  less  rain  all  over  the 
district  tonUfbt."  On  reaching  Ourant  Miss., 
tbe  wglneer  ree^ved  the  ftdlowing  telegram: 

**No.  6  reports  water  high  between  Beatty  and 
Sawyer ;  have  had  very  hard  rains  in  past  three 
hoars:  water  over  the  track  but  no  damagre  re- 
ported, at  Sawyer." 

Dunmt  was  tbe  last  stop  of  this  particu- 
lar train  until  Winona  would  be  reached, 
and  tbe  injury  happened  between  Dnrant  and 
Winona  by  reason  of  the  washout  over  a 
stream  about  three  miles  south  of  Winona 
near  a  place  called  Folts.  The  testimony 
for  tbe  appellee  showed  that  at  the  time  of 
the  injury  the  train  was  running  at  about 
90  miles  per  hour,  different  witnesses  plac- 
ing It  at  from  SO  to  65  miles  per  hour,  while 
the  engineer  testified  that  they  were  run- 
ning about  36  miles  per  hour.  About  260 
yards  sooth  of  tbe  trestle  where  tbe  injury 
occurred  there  was  a  curve  in  the  track  and 


the  trestle  could  not  be  seen  from  a  north- 
bound train  until  tbe  curve  was  rounded. 
Tbe  engineer  testified  that  he  conld  not  have 
stopped  bis  train  in  less  than  150  yards,  and 
that  be  was  using  acetylene  headlight,  which 
was  next  in  power  and  efficiency  to  an  elec- 
tric headlight,  and  that  witb  this  light  he 
could  only  see  a  short  distance  ahead,  about 
23  or  SO  yards.  The  engineer  bad  be&x  run- 
nij^  between  Canton  and  Memphis  about  17 
years,  and  had  27  years*  experience  as  an 
engineer.  The  plalntUT  was  Injured  by  hav- 
ing his  foot  and  leg  crashed  so  that  an  ampu- 
tation was  necessary,  and  was  at  the  time  of 
tbe  trial  23  years  of  age,  and  bad  prior  to 
the  injury  been  working  as  a  pressman  in 
New  Orleans,  at  which  place  his  wages  were 
$2.30  per  day.  and  that  he  spent  $400  In  hav- 
ing his  limb  amputated  and  medical  and  sur* 
gical  attention  on  account  of  the  injury. 
The  physicians  whose  testimony  was  exdud- 
ed  in  the  Messina  Case  were  introduced  and 
testified  without  objection  in  this  case  on  be- 
half of  the  defendants.  They  testified  that 
tbey  amputated  the  leg  of  the  plalntifl,  and 
as  to  their  treatment  of  bis  Injuries. 

For  a  farther  statement  of  the  facts  I  re- 
fer to  Railroad  CO.  v.  Messina,  67  South.  JMi. 

[1]  The  first  assignment  presents  the  ques- 
tion as  to  whether  or  not  plaintiff  In  this 
case  could  recover  for  tbe  Injuries  because 
riding  in  violation  of  the  Hepburn  Act,  for- 
bidding persons  (under  penally)  from  riding 
upon  a  free  pass,  and  It  is  omtended  that, 
as  the  plaintiff  was  a  trespasser  and  was  in- 
jured on  the  train  on  which  he  was  riding 
without  having  paid  f  are^  he  would  be  barred 
at  a  recovery  because  of  said  fact  (the  Su- 
preme Court  of  tbe  United  States  having  de< 
dded  in  the  Messina  Case  on  appeal  of  that 
case  to  tbe  Supreme  Court  of  the  United 
States  in  36  Sup.  Gt  368,  60  L  Ed.  709,  240 
U.  S.  305,  that  the  Hepburn  Act  forbade  pec^ 
sons  riding  in  the  manner  and  under  tbe  dr- 
cnmstances  in  which  the  plaintifE  and  the 
others  were  riding  when  Injure®,  and  tbat 
his  injury  flowed  ^m  his  own  wrong  and 
for  that  reascHi  he  conld  not  recover.  We 
think  tbe  announcement  of  tbe  Messina  Case 
would  be  a  snflldent  answer  to  this  conten- 
tion, but  we  think  the  United  States  Su- 
preme Court  itself  has  passed  upon  this  <iue»- 
tlon  adversely  to  the  appellant  In  the  case 
of  Southern  Pacific  R.  R.  Co.  v,  Sdra^er, 
227  U.  S.  601,  at  page  612,  83  Sup.  Ot  277. 
at  page  280,  67  L.  Ed.  062,  at  page  668  (48 
L.  B.  A.  [K.  S.]  901).  The  Supreme  Cnut, 
in  pasdng  uptm  this  question,  said : 

"But  tbe  act  itself  declares  what  penalty  shall 
be  imposed  for  a  violation  of  its  prc^ibitlon: 
'Any  common  carrier  violatine  thu  providon 
shall  be  deemed  gollty  ot  a  miedetneanor.  and 
(or  each  (rfFense.  on  oonvictitm,  riiall  par  to  tbe 
United  States  a  oenalty  of  not  less  Uian  one 
hundred  dollars  nor  more  than  two  thousand 
dollars,  and  any  perscm,  other  than  the  per- 
sons excepted  In  this  provision,  who  uses  any 
such  interstate  free  ticket  free  pass,  or  free 
transportation,  shall  be  subject  to  a  like  pen- 
alty.*   Tbia  penalty  Is  not  to  bs  enlarged  by 
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construction.  Neither  the  letter  nor  tbe  spirit 
of  tbe  act  makes  an  outlaw  of  him  who  violatee 
its  prohibitioD  by  either  giving  w  accepting 
gratuitODB  interstate  carriage.  The  deceased  no 
more  forfeited  bis  life,  Umbt  or  safetr,  and  no 
more  forfeited  bis  right  to  tiie  protection  ac- 
corded b;  tbe  local  law  to  a  passaiger  in  bia 
situation,  than  tbe  carrier  forfeited  its  right  of 
prop«t7  in  the  mail  car  upoa  which  the  de- 
ceased rode.  His  right  to  safe  carriage  was  not 
derived,  according  to  the  law  of  Utah,  from  the 
contract  made  b^ween  him  and  tbe  carrier,  and 
therefore  was  not  deduced  from  the  supposed 
violation  of  the  Hepburn  Act.  It  arose  from  tbe 
'act  that  he  was  a  human  being,  of  whose  safety 
the  plaintiff  in  error  had  undertake  tbe  charge. 
With  its  consent  be  bad  phiced  his  life  in  its 
keeping,  and  the  local  law  thereupon  imposed 
a  dutj  upon  the  carrier,  irrespective  of  the  con- 
tract of  carriage.  Tbe  Hepburn  Act  does  not 
deprive  one  who  accepts  gratuitous  carriage, 
under  such  circumstances,  of  tbe  bcneSt  and  pro- 
tection  of  the  law  of  the  state  in  this  regard." 

It  appears  from  the  monographic  case  note 
appended  to  the  report  In  67  L.  Ed.  at  page 
663  that  with  practical  unanimity  the  au- 
thorities bold  In  accordance  with  the  above 
case ;  and  there  Is  therefore  no  merit  in  this 
asslgniDent  This  question  under  the  above 
assignment 'waa  raised  by  pleas  and  by  In- 
structions in  the  court  below,  and  that  court 
held  In  accordance  with  our  views,  and  we 
think  its  action  was  proper. 

[2]  It  is  next  contended  that  the  fourth 
instruction  for  the  plaintiff  constitutes  error. 
This  Instruction  reads  as  follows: 

"The  court  instructs  you  that,  if  you  believe 
from  the  evidence  that  plaintiff.  Cole,  rode  on 
defendant's  train  No.  2  from  New  Orleans  to 
Canton  without  paying  his  fare,  aiul  without 
permission  of  any  one  with  authority  and  got 
off  said  train  at  Canton,  but  afterwards,  in 
compony  wiUi  Messina  and  others,  got  back  on 
the  enpne  of  said  train,  with  the  consent  or 
knowledge  of  the  engineer,  Barnett,  and  was 
so  riding  on  tbe  engine  at  the  time  of  the 
wreck;  then  you  will  find  a  verdict  for  tbe 
plaintiff,  if  you  further  believe  from  the  evidence 
tlwt  tiie  engineer,  Bamett,  shortly  tKfore  the 
wreck,  received  a  commuideatton  or  information 
from  tbe  train  dispatcher  notifying  him  that 
the  track  of  defendant  on  which  hi9  train  must 
shortly  run  was  under  water,  and  with  such 
information  or  knowledge  in  mind,  and  con- 
sdoua  of  the  probaUe  danger  at  the  time,  ran 
bis  engine  and  train  at  a  speed  of  50  milea  an 
hour,  and  at  such  a  speed  that  be  could  not 
stop  his  train  in  a  less  distance  than  150  yards, 
over  the  track  covered  by  said  communication, 
and  at  tbe  time  under  weather  and  other  con- 
ditions which  rendered  him  unable  to  see  more 
than  25  yards  ahead,  if  you  believe  the  evi- 
dence showed  such  conditions  to  exist  and  to  be 
known  by  said  engineer,  if  you  further  believe 
from  the  evidence  that  as  a  result  thereof  the 
train  was  wredted,  and  plaintiff  received  bis 
Injuries  thereby.** 

[S]  We  do  not  believe  that  this  Instractlon 
la  subject  to  the  critidsm  that  Is  made  of  it 
as  assuinlnff  facts.  The  jury  are  told  In  the 
Instruction  that,  If  they  believe  from  tbe 
evidence  certain  facts  stated  therein,  they 
would  find  for  the  plalntlfl.  There  Is  evi- 
dence in  the  record  warranting  the  Infbroice 
of  the  tacts  embraced  In  Hie  hypotbeats  of 


the  InstmctliHi,  and  the  ^alntiff  had  a  rl^ 
to  submit  a  hypothesis  containing  tlie  fma* 
which  are  in  evidence,  or  the  wbiAe  evldeace. 
in  the  case  tended  to  prove.  It  la  alao  alt- 
idsed  beeanee  It  Is  said  that  the  tnatrucUua 
did  not  leave  the  jury  to  decide  Jut  vhal 
acts  CKHutltnte  wUlful  and  wanton  ncgllgwire 
and  recklessness,  but  statu  that  entain  Cacti^ 
if  beUered,  win,  as  a  matter  of  law,  •oonatttnte 
such  negllgenoe. 

[4]  This  Is  not  a  case  InTolvlng  an  Instrac- 
tlon to  the  ju^  to  find  pnnUlTe  damagea,  but 
the  only  damages  sou^t  to  be  reoorered  and 
embodied  In  this  suit  are  compensatory  dam- 
ages, and  while  the  court  cannot  In  any  case 
Instruct  the  Jniy  peremptorily  to  And  puni- 
tive damages,  it  may  instruct  the  Jozj  to  find 
compensatory  dami^es,  and  if  tbe  facts  m 
proof  are  such  as  could  not  exist  withovt  ttie 
defendant  being  guUty  of  gross,  wanton,  and 
willful  negligence,  then  the  court  may  ten 
the  jury.  If  they  believe  such  facts  have  been 
proven  on  the  part  of  the  plalntUF  be  tra^ 
that  there  was  as  a  matter  at  law  groas  and 
wanton  negligence,  and  we  thlnfc  tbere  is  no 
error  In  the  giving  of  this  instmctlon. 

[6]  Ckmcedliv  that  the  engineer  orautmed 
the  telegram  as  he  testified  be  constrned  It, 
still  It  was  gross  and  wanton  n^Ugenoe  ta 
run  under  conditions  disclosed  by  the 
gram  and  in  the  evldenoe  at  the  tate  of  qwed 
testifled  to  by  the  plaintiff  and  the  plaintUTs 
witnesses. 

It  is  next  as^ned  that  the  court  erred  In 
refusing  the  defendants  fifteenth  Instractlon: 

"If  the  jury  believe  from  the  svidenoe  that 
the  i^aintiff  before  and  at  the  time  he  received 
tbe  injury  complained  of  was  stealing  a  ride 
on  defendant  Hunois  Central  Railroad  Omaipa- 
ny's  train,  then  and  tbere  and  thereby  obtaining, 
and  in  the  act  of  obtaining,  tree  transporta- 
tion from  tbe  city  of  Canton,  in  the  State  of 
Missisaippi,  to  the  city  of  Memphis,  in  tbe  state 
of  Tennessee,  said  i^ntifF  was  guilty  oi  a 
violation  of  sectlcm  26  of  the  r^nlatwns  gora«> 
ing  the  issuance  and  recording  of  passes  made 
and  promulgated  by  the  Interstate  Commerce 
Commission  under  ue  authority  granted  by  the 
acts  <tf  Congress  to  regulate  commerce  conimonlv 
known  as  the  Hepburn  Act,  approved  June  29. 
1906.  and  amended  April  1^,  1908  [35  Stat.  60; 
c.  1431,  an(i  June  IS,  1910  ^  Stat.  544.  e. 
309],  and  also  guilty  of  a  violation  of  said  acts  of 
Congress  which  predlude  his  right  to  recover 
in  this  case,  and  the  Jury  must  find  for  die 
defendant.** 

This  assignmoit  has  been  covered  in  the 
opinion  on  the  first  assignment:  We  do  not 
think  that  there  Is  any  error  in  the  otiier  aa- 
slgnmmts;  that  the  law  ot  the  ease  waa  fali^ 
ly  given,  and  the  defendant  bad  given  it  ta 
the  Instmetion  all  the  law  that  was  appUea* 
ble  to  tbe  case  and  necessary  to  Its  proteo- 
tlon. 

The  judgment  of  the  court  la  tbsr^oie  afr 
firmed. 
Affirmed* 

8TBVENS,  dUsenta. 
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aU  Hiss.  1> 

CTNTTED  STATES  FIDEI.ITT  &  OUARAN- 
TT  CO.  T.  TATE  COUNTY. 
(No.  18868.) 
(Supreme  Court  of  UiuiBsippl,  DivUm  A* 
MbtcIi  12,  1917.) 

JUDQiaHT  ^s>593^Res  Judicata  —  Ehtibb 
Cause  of  Action. 
Where  the  contractw  with  a  county  to  work 
the  public  roads  for  two  years  abaodoQed  the 
contract  and  refused  to  ^rform,  and  the  board 
of  superrisorB  notified  his  bondsmen,  requesting 
them  to  perform,  which  they  refused,  the  con- 
tract beinx  then  relet  to  the  lowest  bidder,  who 
carried  it  out,  the  county  recoTeriug  judgmmit 
against  the  original  contraetor'a  bondsmen  for 
the  amount  of  money  which  the  county  paid  the 
second  contractor  for  one  year's  work  over  that 
agreed  to  be  paid  the  first  contractor,  such  ia^- 
ment  was  res  judicata  in  the  county's  action 
against  the  bon^umen  to  recover  like  damages  for 
the  original  contractor's  abandonment  and  fail- 
ure to  perform  his  contract  for  the  second  year, 
since  the  contract  for  working  roads  for  two 
years  called  for  continuous  work,  not  work  to 
be  performed  by  installments,  so  that  the  origi- 
nal  contractor's  obligation  was  entire,  not  divu* 
Ible,  and  on  his  failure  to  perform  the  conn^ 
had  the  right  to  recover  all  damages  then  and 
thereafter  to  be  sustained,  but  it  oad  not  the 
right  to  institute  separate  suits  for  each  new 
item  of  damage  resulting  from  its  original  cause 
of  action. 

[Ed.  Note.~For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1108.1 

Appeal  from  Circuit  Court,  Tate  GouDty; 
E.  D.  Dinkins,  Judge. 

Suit  by  Tate  County  against  the  TTnited 
States  Fidelity  &  Guaranty  Company  and  an- 
other. From  a  Judgment  for  plaiatifl  against 
the  named  'defendant,  the  latter  appeals. 
Berersed  and  dismissed. 

One  Clarke  entered  into  a  contract  with 
the  board  of  snperTisors  of  Tate  county  for 
working  the  public  roads  of  said  ooanty, 
which  contract  provided  that: 

"This  contract  is  to  begin  and  be  in  force  from 
and  after  the  Ist  day  of  February,  1912,  until 
'the  let  day  <^  January,  1914,  and  during  said 
term  all  of  said  roads  shall  be  worked^  con- 
structed, and  built  and  maintained  accordmg  to 
specifications  adopted  by  the  board,"  etc. 

Tlie  contract  further  provided  that  said 
Clarke  was  to  receive  the  sum  of  $43.50  per 
annum  per  mile  for  all  roads  so  worked,  con- 
structed, and  maintained.  The  contractor 
was  to  receive  bis  pay  quarterly,  except  20 
per  cent.,  which  was  to  be  retained  until  the 
end  of  each  year,  when  settlement  for  the  en- 
tire year  was  to  be  made  for  the  work  done 
during  that  year.  Appellant  was  surety  on  the 
contractor's  bond.  After  working  the  roads 
under  said  contract  for  a  time,  Clarke  aban- 
doned said  contract  and  refused  to  carry  it 
out.  Tliereafter  the  board  notified  his 
bondsmen,  requesting  them  to  perform  the 
contract,  which  they  refused  to  do,  and  the 
contract  was  then  relet  to  one  Crenshaw,  who 
was  the  lowest  bidder,  at  $65  per  mile,  and 
Crenshaw  carried  out  the  contract.  At  the 
end  of  the  first  year  the  bondsmen  were  call- 
ed  upon  to  pay  the  county  the  excess  which 
It  had  been  compelled  to  pay  Crenshaw  over 
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and  above  the  amonnt  which  It  bad  contract- 
ed to  pay  Clarke.  Tbo  bondsmen  declliwd  to 
pay  same,  and  suit  was  brought  for  the  dif- 
ference, and  judgment  recovered  by  the  coon- 
ty  against  the  bondsmen  (appellant),  from 
which  no  appeal  was  prosecuted,  and  appel- 
lant paid  the  Judgment.  At  the  end  ot  the 
second  year,  the  county  having  aj^Un  been 
compelled  to  pay  Crenshaw  an  amount  over 
and  above  the  amonnt  contracted  to  be  paid 
to  Clarke^  demand  was  made  on  appellant  to 
make  good  the  excess,  which  appellant  detUln- 
ed  to  do,  whereupon  suit  was  filed  against 
Clarke  and  his  bondsmen,  when  appellant 
Interposed  a  plea  ot  res  Judicata,  which  was 
overruled  by  the  court  and  a  perenqittory  In- 
struction given  to  find  for  the  ootmty  In  the 
sum  sued  for,  and  f rcHU  a  Judgment  theteon 
this  appeal  Is  prosecoted. 

Holmes  &  Sledge,  of  Senatobla,  and  W.  M. 
Hall,  of  Memphis,  Tenm.,  for  appellant.  J.  F. 
Dean  and  Bi.  H.  niompson,  both  of  Souto* 
Ma,  for  appellee. 

SMUH,  OL  J.  Hie  mle  annonnced  In  Arm- 
Seli  T.  Nadi.  81  Ulss.  861,  followed  In  Wil- 
liams T.  Lnekett,  77  Bfiss.  SM»  26  South.  96T. 
and  relied  mun  by  counsel  for  appellee,  has 
no  appUcatl(ni  here ;  for,  while  Clark^B  com- 
pensation for  working  the  roads  was  to  be 
paid  him  in  installments,  his  work  upon  the 
roads  was  not  to  be  performed  by  Install- 
ments, bat  was  to  be  continuous,  so  that  his 
obligation  under  the  contract  was  not  divisi- 
ble, but  was  entire.  When  he  unqualifiedly 
refused  to  continue  to  work  the  roads,  and 
appellee,  as  it  had  the  rl^it  to  do,  treated  his 
refusal  as  a  total  breach  of  the  contract,  and 
made  other  arrangements  for  the  working  of 
its  roads,  his  contract  with  appellee  was" 
thereby  terminated,  and  appellee  had  there- 
after only  a  cause  of  action  against  him  for 
the  damages  sustained  by  it  because  of  the 
breach  by  blm  of  the  contract.  It  had  the 
right  to  sue  upon  thl^  cause  of  acticm  at 
once,  or  at  any  time  thereaftra,  within  the 
limits  of  the  statute  of  limitations,  and  re- 
cover all  damages  then  or  thereafter  to  be 
sustained,  but  had  not  the  right  to  institute 
separate  suits  for  each  new  item  of  damage 
resulting  from  Its  original  cause  of  action; 
for  'it  Is  a  rule  of  law  that  a  man  shall  not 
be  twice  vexed  for  one  and  the  same  cause." 

'TThe  true  criterion  whether  damages  can  be 
recovered  for  nonperformance  of  a  whole  con- 
tract, including  damages  not  sustained  when 
the  action  is  brought  and  the  suit  is  tried,  is 
whether  there  has  been  such  a  breach  as  author- 
izes the  plaintiff  to  treat  tt  as  entirely  initting 
an  end  to  the  contract  If  tiw  breadi  is  entire 
and  total,  the  plaintiff  may  recover  damages  f&r 
an  entire  nonfulfillment;  but  if  it  Is  only  par- 
tial and  temporary,  he  can  recover  only  sudi 
damages  as  he  has  already  sustained,  and  must 
still  accept  performance  of  the  residue  of  the 
contract  if  the  other  party  will  fulfill  it.  The 
question  depends  upon  whether  the  damages  are 
a  new  cause  of  action,  or  are  only  new  damages 
resulting  from  the  original  cause  of  action.  In 
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the  fordier  caee  a  new  action  m&j  and  mait  be 
brought,  while  in  the  latter  all  the  damagea  mar 
and  must  be  recovered  In  a  singla  action."  8 
B.  C.  L.  G60. 

See,  also,  3  Elliott  on  Contracts.  |  2141; 
Koehra  V.  Horst,  178  U.  S.  1,  20  Sup.  C!t  780, 
44  L.  Ed.  953. 

It  follows,  from  the  foregoing  views,  that 
Appellant's  plea  of  res  adJudJcata  was  good ; 
and,  since  the  matters  alleged  therein  appear 
from  the  record  and  are  admitted  by  counsel 
for  appellee  to  be  trne,  the  Judgment  of  the 
conrt  below  will  be  reversed,  and  the  cause 
dismissed. 

Beversed  and  dismissed. 


(114  Miss.  4) 

OODWEU.  et  aL  T.  BIETES.    (So.  17806.) 

(Supreme  Court  of  Mississippi,   Divladim  B. 
Dec  23,  1916.    On  Suggestion  of 
Error,  Fftb.  19,  1917.) 

1.  BAma    Aifs    Bankikq  «b>78— Assiair- 

HERTB  FOB  BBNCriT  OF  <^EDZTOBS~AoT  OF 
DiKBCTOBS. 

A  general  assignment  for  the  benefit  of  cred- 
itors, made  by  the  directors  of  a  bank  irithont 
having  first  obtained  the  consent  of  ■tockhold- 
era,  was  valid. 

rsd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  Sl  177-183.] 

2.  Banks   ahd    Baitkino  4s»78— Absiok- 

UBNTS  FOB  BlNEFXT  OF  CbEOITOBS— SCHED- 
ULE OF  OBEDIT0B&— NBCESSirr. 

Wliere  the  directors  of  a  bank  made  a  gen- 
eral assignment  for  the  benefit  of  creditors,  the 
omission  to  die  any  schedale  of  ereditftra  was 
not  fatal  to  the  assignment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  U  177-183.] 

3.  Banks    and    Bankxno  e=s>78— Assign - 

MKNTS  FOE  BeNBFIT  OF  CbEDITOBS— FlUNO 

ScHKDULK  or  Pbopebtz  Assxonbd— Stat- 

VTK, 

•  In  view  of  Code  1906,  1  128,  firing  the  ex- 
clusive penalty  for  failure  to  file,  with  an  as- 
signment for  creditors,  achedulea  of  assets  and 
creditors,  where  a  bank  by  its  directors  made  a 
general  assignment  of  all  its  property  for  the 
bmeflt  ol  all  Its  creditors,  the  assignment  wns 
good,  though  no  schedule  or  list  of  the  property 
assigned  was  annexed  to  the  assignment  filed. 

[Ed.  Note. — For  other  cnses.  see  Banks  and 
Bonking,  Cent  Dig.  $$  177-183.] 

4.  Banks    and    Banking  4=978— Assiqn- 
UENTS  FOB  Benefit  of  Cbbditobs— Pbefeb- 

INCE. 

A  general  assignment  for  the  benefit  of  all 
creditors  by  a  bank  through  its  board  of  di- 
rectors, which  provided  for  the  payment  of 
attorney's  fees  to  a  firm  of  lawyers,  one  of  the 
membwra  of  the  firm  being  a  director  of  the 
bank,  was  not  invalid  as  making  a  preference, 
the  lawyer  director  declining  to  serve. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Btlnking,  Cent  Dig.  SS  177-183.] 

6.  Baitks   and   Banking  ^s»78— Assign - 
UENTs  FOB  Benefit  of  Cbeditobs— Failube 
TO  Seat.  — Equitable  Tm,E. 
A  bank's  general  assignment  for  creditors 

to  which  the  seal  of  the  corporation  was  not 

affixed  passed  the  equitable  title  in  the  bank's 

assets  to  the  assignee. 
[Ed.  Note.— For  other  cases,  see  Banks  and 

Banking,  Cent  Dig.  H  177-388.] 


6.  ACKNOWLEDGICEHT       4=>20(1)  —  ASSIOn- 
KENT8  FOB  BENEFXT  OF  OmDZIDBS—COUn- 

TBNCT  TO  Take. 
The  clerk  who  took  the  acknowledgment  of 
a  bank's  general  assignmrat  through  Ita  diree* 
tors  for  the  benefit  of  creditors  was  not  In- 
competent to  take  such  acknowledgment  be- 
cause he  was  a  debtor  <^  the  bank. 

[Ed.  Mote.— For  other  Acknowledg* 
ment.  Cent  Dig.  {{  101,  105,  107,  HI.] 

7.  Banks  and   Banking  «s»re— Assign- 
ments FOB  Bknbfit  or  Gbboxtob»— Failube 

TO  AOKNOWXEDGI!— PEBSONS  AFFECTED. 
Under  Code  1906,  {  2787,  providing  that  att 
conveyances  shall  be  void  as  to  subsequent  pur- 
chasers for  valne  withont  notice,  unless  ac- 
knowledged, if  a  bank's  assignment  for  the  ben- 
efit of  creditors  had  not  been  acknowledged, 
only  innocent  purchasers  of  the  bank's  assets- 
for  value  without  notice  would  be  affected  bj 
the  omission. 

[Ed.  Note—For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  SS  177-183.] 

8.  Banks    and    Banking  «=»78— Assign- 
UBNTs  FOB  Benefit  of  CKbditobs— Pbbfbb- 

ENCE— ATTOBNBT'B  FeBS. 
Provisions  in  a  bank's  general  assignment 
for  creditors  for  the  allowance  ot  attom^s- 
fees  by  the  chancery  conrt  for  the  services  of 
attorneys  in  the  preparation  of  the  assignment 
and  for  services  and  advice  rendered  the  as- 
signee, did  not  create  a  preference;  the  serv- 
ices being  essential  to  the  preaervadtm  at  tiie- 
estate  and  for  the  proper  amnlnlBtratiui  ot  tbe 
assignee's  trust 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  177-183.] 

On  Snggestiaa  of  Bmr. 

9.  Banks   and    Banxxno  ^=>7^As8icnr- 

MBNTS  FOB  BBNEFTP  OF  CBBDITOBS—DbOU- 

BATioH  OF  Void  Chabactbb— E^nor. 
The  assignee  receiver  tor  a  bank  wilL  not 
cease  to  be  assignee  for  tiie  benefit  of  creditmn, 
though  the  bank's  assignment  for  that  parpoee 
be  declared  void  by  the  court 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8S  177-183.] 

10.  Banks  and   Banking  «=»7S— Absign- 

MBNTS  FOB  BENBFIT  OF  OBBDITOBft— DUTT  OF 

Assioneb  to  Refkesbnt  Cbeditobs. 
In  a  suit  questioning  the  validity  of  a  bank's- 
OHsignment  for  the  benefit  of  creditors,  it  is 
the  da^  of  the  assignee  receiver  to  represent 
rhe  Intu'esta  of  creditws;  the  statnte  makinr 
him  their  repreaentatlve:, 

[Ed.  Note.— For  other  eases,  see  Banks  sad 
Banking.  Gent  Dig.  H  177-183.] 

Appeal  from  Chancery  Conrt  Carroll 
County;  Jas.  F.  HcCool,  Chancellor. 

Suit  by  J.  M.  Dodwell  and  others  against 
J.  A.  Bieves,  receiver  for  the  MerdiatttB*  ft 
I'^armers'  Bank  of  Talden.  The  prayer  of 
the  petltton  that  the  court  Instruct  defend- 
ant receiver  to  prosecute  an  appeal  to  the 
Sniureme  Court  from  a  decree  of  the  duncel- 
lor  vacating  an  assignment  for  creditors 
made  by  the  bank  was  denied,  but  tlie  court 
granted  nn  appeal  to  petltloiiera^  Bevened 
and  remanded. 

On  Febmary  21,  1918,  the  Merdtutnts'  ft 
Farmers'  Bank  of  Valden,  acting  through  Its 
board  of  directors,  made  a  general  assign- 
ment without  preferences,  for  the  benefit  of 
all  of  its  creditors,  to  one  M<?Dongal,  as  as- 
signee.  No  schedule  was  filed  with  the  as- 
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fiigunieot,  nor  was  the  seftl  of  the  bank  af- 
fixed to  the  instnunent. 

The  instrument  provided  that  the  assignee 
should  take  possession  of  all  the  property, 
and  collect  all  the  accoanta,  and  out  of  the 
proceeds  should  pay  all  expenses  of  execut- 
ing and  carrying  into  effect  the  trust  im- 
posed. Including  a  reasonable  compensation 
to  be  allowed  by  the  court  for  his  services 
and  for  the  services  of  attorneys  in  advising 
and  preparing  the  assignment,  and  for  such 
other  services  as  they  might  render  the  as- 
signee, and  that  the  assignee  should,  out  of 
the  residue  of  the  proceeds,  pay  the  credi- 
tors ratably,  eta  On  the  following  day  the 
assignee  filed  a  petition  in  the  chancery 
court  praying  the  approval  of  the  deed  of 
assignment,  and  that  all  creditors  of  the 
bank  be  made  parties  to  the  proceeding,  as 
required  by  law.  The  court  approved  his 
bond,  and  later,  on  the  11th  of  March,  he 
executed  another  deed  of  assignment,  con- 
taining the  same  provisions  as  the  former, 
except  that  it  purported  to  correct  certain 
errors  and  defects  in  the  first  instrument, 
and  on  the  same  date  another  petition  was 
filed  with  the  court  with  similar  provUdona 
as  those  contained  in  the  former  petition. 
The  assignee  filed  his  Mhednle  on  ManA 
Sth. 

On  March  11th  a  cross-petition  was  filed 
by  certain  creditors  of  the  bank,  attacking 
the  ToUdity  of  the  assignment  upon  the  fol- 
lowing grounds,  to  wit:  (1)  That  said  assign- 
ment was  executed  without  any  authority 
from  the  stodcholders,  and  at  a  meeting  hur- 
riedly called,  and  the  minutes  of  which  are 
not  dated  and  signed.  (2)  That  said  assign- 
ment was  filed  by  the  clerk  of  the  diancery 
court,  and  was  unaccompanied  by  any  inven- 
tory or  schedule.  (3)  That  the  name  of  the 
bank  was  not  signed  to  said  assignment,  nor 
was  the  seal  of  the  bank  attached  th^eto. 
<4)  That  said  assignment  was  acknowledged 
before  J.  C.  Allen,  derk  of  the  drcnit  court, 
and  that  two  of  fite  dalms  aas^ed  were  on 
notes  against  said  Allen  for  small  amounts, 
about  f48  eedL  ^)  Th&t  said  assignee  never 
filed  a  petition  required  by  section  120  (tf  the 
Code  of  1806,  making  the  bank  and  all  Its 
creators  parties  to  the  petition ;  that  the  so- 
called  petition  filed  said  assignee  does  not 
name  but  one  party  as  defendant  thereto^ 
and  that  Is  J.  O.  Blnggold.  (6)  ^niat  the  as- 
signment Is  a  preferwtlal  one — that  ta,  pre- 
ferring a  debt  due  to  &  Coleman  for  at- 
torneys' teea — and,  farther,  that  A.  J.  Cole- 
man, one  of  the  members  of  said  law  firm, 
was  one  of  the  directors  who  made  the  as- 
signment, and  was  thereby  as  a  director 
making  a  contract  with  hlmsdf  as  a  mem- 
ber of  said  law  firm,  *'wtaose  dalm  was  pre- 
ferred." 

The  cross-petitioners  further  alleged  that 
HcDougal  was  a  former  director  of  the  bank, 
and  was  an  improper  person  to  serve  as  as- 
signee, and  prayed  for  the  removal  and  the 


app<^tment  of  a  receiver.  The  assignee  and 
certain  of  the  directors  answered,  alleging 
that  the  assignment  was  general  and  without 
preferences,  and  Intended  to  convey  all  the 
property  of  the  assignor;  and  the  assignee 
further  alleged  that  he  had  employed  other 
attorneys  In  the  place  of  Messrs.  BlU  and 
Coleman  to  advise  him  In  the  administration 
of  the  affairs  of  the  bank. 

The  chancellor,  upon  a  hearing  In  vacation, 
removed  McDougal  as  assignee,  and  appoint- 
ed J,  A.  Rleves,  one  of  the  iwtltloning  credi- 
tors, as  receiver,  snd  snbsequoitly  in  term 
time  confirmed  the  appolntmoit,  and  vacated  ■ 
and  set  aside  the  assignment.  Subsequently 
appellants  and  others  who  were  depositors 
and  creditors  of  said  bank  filed  a  notice  to 
the  receiver,  requesting  him  to  prosecute  an 
ai^al  to  the  Supr^a  Court  from  the  de- 
cree of  the  chanc^lor  vacating  the  asslgn- 
meat,  which  the  receiver  declined  to  do,  and 
thereupon  ai^ellants  filed  a  petition  In  the 
chancery  court  praying  that  the  court  in- 
struct the  receiver  to  prosecute  such  an  ap- 
peal. The  court  denied  the  prayer,  bm. 
granted  an  appeal  to  the  appellants. 

T^e  sole  question  before  the  court  Is 
whether  or  not  the  assignment  made  by  the 
bank  is  valid  or  invalid,  and  whether  or  not 
the  court  below  was  correct  in  entering  a 
decree  vacating  and  setting  aside  said  assign- 
ment. 

McLean  &  Carothers,  of  Orenada,  and  V. 
M.  Glass  and  J.  W.  Conger,  both  of  Valden. 
for  appellants.  B.  F.  Noel,  of  Lexington,  for 

appellee. 

COOK,  P.  J.  Many  of  the  contentions  of 
appellee  have  been  disposed  of  by  the  Judg* 
ment  heretofore  rendered  In  this  case  over- 
ruling their  motion  to  dl'ffu<'>g  this  appeal. 
We  necessarily  held  in  the  dhqKwal  of  that 
motion  that  appellants  had  an  appealable  In- 
terest, and  that  tho  dearee  of  tiia  chancery 
court,  from  which  this  appeal  was  tokw,  la 
a  final  decree. 

In  the  consideration  of  the  merits,  we  will 
nottca  the  main,  if  not  the  sole,  question  pre- 
sented by  the  record— i.  e.,  was  the  trial 
court  right  in  holding  that  the  general  as- 
signment made  by  the  Merchants  &  Farm- 
ers' Bank,  of  Valden,  Invalid? 

[1]  It  appears  that  the  directors  of  the 
bank  executed  the  assignment  without  first 
having  obtained  the  consent  of  the  BtOdcbold' 
ers  of  the  bank,  and  for  this  reason  appellees 
Insist  that  the  assignment  was  invalid.  We 
note  the  rule  announced  in  Corpus  Juls, 
VOL  7,  p.  788,  viz.: 

"It  la  generally  held  that  an  assignment  for 
the  benefit  of  creditors  may  be  made  by  the  di- 
rectors of  a  bank  independently  of  any  action 
of  the  stockholders." 

There  is  much  authority  to  support  this 
statement  of  the  law.  Blanton  v.  Kentucky 
DlstUlerles  Co.  (C.  O)  120  Fed.  338;  Thomp- 
son on  Corporations,  S  3888;  Descombes  v. 
Wood,  91  Mo.  1961,  4  &  W,  82,  60.  Am.  Btt>. 
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239;  Tripp  T.  Bank,  41  Hlnn.  400,  43  N.  W. 
60;  10  Cyc.  104a 

The  assignment  In  question  la  a  general 
assignment  of  all  of  the  assets  of  tlie  bank 
for  tbe  benefit  of  all  the  creditors  of  the 
bank.  This  la  simply  directing  that  the  as- 
sets be  devoted  to  the  payment  of  all  the 
debts  of  tbe  bank,  without  discrimination. 
The  assets  of  the  tnnk  are  set  i^rt  by  law 
for  the  payment  of  Its  debts,  and  the  assign- 
ment merely  assigns  its  assets  to  prevent  ac> 
tlve  creditors  from  gaining  preferences  over 
those  less  diligent. 

[2, 3]  It  appears  that  no  schedule  of  credi- 
tors was  flled,  and  this  omission  appellees 
Insist  was  fataL  We  think  not.  No  schedule 
or  list  of  the  property  assigned  was  annexed 
to  the  assignment  filed,  and  this  appellees 
plalm  was  a  Jurisdictional  sine  qua  non. 
This  contention  might  be  sound  if  the  assign- 
ment was  partial,  but  when  tbe  assignment 
in  tbe  most  comprehensive  terms  places  all 
of  its  assets,  of  whatever  kind  or  description, 
in  tbe  bauds  of  tbe  assignee  to  be  converted 
into  money  ,  for  the  benefit  of  all  the  credi- 
tors of  the  Insolvent  corporation,  it  Is  thus 
made  plain  that  nothing  Is  reserved.  Vpon 
this  particular  point  the  authorities  seem  to 
be  in  conflict,  but  we  believe  the  authorities 
holding  that  an  omission  to  file  a  schedule 
does  not  render  the  assignment  void  are 
sound,  and  our  own  court  seems  to  be  In 
line  with  this  view  of  the  law.  Kaufman  v. 
Simon,  80  Miss.  189,  31  South.  713.  Besides, 
the  statute  (section  128,  Code  1906)  fixes  tbe 
exclusive  penalty  for  failure  to  file  with  tbe 
assignment  schedules  of  assets  and  creditors. 
"A  general  assignment  which  does  not  com- 
ply with  ttals  section  shall  be  void  as  to  all 
preferences  contained  In  It" 

[4]  Just  here  It  may  be  well  to  note  that 
tbe  assignment  was  attacked  because  it  pro- 
vided for  tbe  payment  of  attorney's  fees  to 
a  firm  of  lawyers — one  of  the  members  of  the 
firm  preferred,  If  It  be  a  preference,  b^g  a 
director  of  tbe  bank.  Tbe  statute.  It  Is  c<hi- 
tended.  Invalidates  this  prefermce.  ^e 
lawyer  named  declined  to  serve. 

[i]  Referring  to  the  objection  that  tbe  seal 
of  the  corporation  was  not  affixed  to  the  as- 
signment, the  answer  seema  to  be  that  the 
unsealed  assignment  passed  "tbe  equitable 
title,  whldi  equity  will  protect"  Hlnes  v. 
Imperial  Stores  Co.,  101  Miss.  802,  68  Sooth. 
650;  Southern  Plan.  Co.  v.  Kennedy  Head- 
ing Co.,  lOi  Miss.  131,  61  South.  166.  Besides, 
we  gather  that  the  seal  was  affixed  to  the 
assignment  when  revised. 

[6]  J.  C.  Allen,  the  clerk  who  took  the  ac- 
knowledgment of  the  assignment  was  a 
debtor  of  tbe  bank,  and  for  this  reason  It  is 
contended  that  tbe  acknowledgment  was  void, 
and  the  record,  or  filing  of  the  Instrument 
did  not  afford  notice.  Appellees  seemed  to 
have  discovered  that  the  assignment  was 
made  and  have  rather  an  intimate  acquaint- 
ance with  Its  contents,  and  ev^  were  this 
not  ao,  we  do  not  bellevo  that  the  clerk,  a 


debtOT  of  the  bank  vas  Incompeteiit  to  take 
the  acknowledgment. 

[7]  If  tbe  assignment  had  not  been  aduowl- 
edged  at  all,  only  innocent  purchaaera  for 
value  without  notice  would  be  affected  by 
this  mnlaslon,  and  ai^lleee  do  not  £aU  with- 
in that  dasa.  See  seettoo  2787,  Code  1906; 
Woods  T.  Oamett,  72  IClsB.  78, 16  South.  380; 
Rosenthal  v.  Grem,  87  Mo.  Abj^  272. 

[I]  Reverting  to  the  provisiixis  in  the  a»< 
signment  providing  for  the  allowance  of  at- 
Umxey'B  fees  by  the  dtumoery  court  for  tbe 
services  of  the  attorneys  in  the  preparation 
of  Oie  assignment  and  for  aerrtces  and  ad- 
vice rendered  tbe  assignee,  we  wish  to  say 
that  in  our  opinion,  this  la  not  a  preference 
at  alL  All  of  this  was  essential  to  tbe  pres- 
ervation of  the  estate  for  the  benefit  of  an 
creditors  and  for  tbe  proper  administration 
of  the  trust  Imposed  upon  the  assignee. 
Memphis  Grocery  Ca  et  al.  v.  Leach  et  aL. 
71  Miss.  964, 15  South.  113. 

The  energy  and  diligence  displayed  by  tbe 
attorneys  for  appellees  In  tlie  prosecution  of 
their  clients'  claims  has  made  It  necessary 
to  consider  this  record  with  minnte  care,  and 
while  some  of  tbe  numerous  p<dnts  made  by 
counsel  may  not  be  specifically  maitloned  in 
this  opinion,  they  may  be  assured  that  all 
have  hem  cwisidered  and  overruled.  We 
see  no  reason  why  the  assignment  should  be 
set  a^e,  but  every  reason  demands  that  the 
chancery  court  should  proceed  to  administer 
this  estate  and  distribute  the  net  assets,  rat- 
ably, anumg  the  creditors  <A  the  defimct 
bank. 

Reversed  and  remanded. 

On  SnggesU<m  ot  Brror. 

This  is  the  third  time  th&t  the  issues  in- 
volved In  this  appeal  have  been  argued  in 
tUs  court  First  the  point  made  now  that 
the  complainants  In  tbe  cross-bUl  are  not 
parties  to  this  appeal  was  made  and  ably 
presented  on  the  motion  to  dismiss  the  ap- 
peal. The  motion  to  dismiss  was  overruled. 
The  same  point  was  urged  on  tbe  merits,  and 
pressed  with  renewed  ardor,  and  was  again 
overruled.  On  this  suggestion  of  error  coun- 
sel return  to  tbe  charge  with  unabated  dash 
and  energy.  We  confess  that  we  again  take 
up  this  point  without  undue  relish. 

[1, 1 0]  We  think  that  this  court  has  made 
It  quite  plain  that  the  assignee  recover  Is  a 
trustee  to  administer  his  trust  for  all  parties 
concerned ;  that  be  docs  not  cease  to  be  as- 
signee, although  the  assignment  be  declared 
void  by  tbe  court  Shoe  Co.  v.  Sykes.  72 
Miss.  390,  17  South,  171;  Metcalfe  v.  Bank 
et  a!.,  89  Miss.  649,  41  South.  377.  See,  also, 
chapter  8,  Code  1906.  But  it  is  claimed  that 
cross-petitioners  are  not  made  parties  to  this 
appeal,  and  that  their  rights  are  not  affect- 
ed thereby.  The  facts  are,  they  were  par- 
ties, and  thetr  interests  were  alone  oonsid«>- 
ed. 

Let  us  look  at  this  contrition  for  a  mo- 
ment   It  appears  that  the  jume  attcu-ney 
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wbo  flted  ttie  crosB-petittoa  In  tbe  <diancer7 
court  is  tbe  attorney  who  appeared  here  and 
represented  crosa-petltloDers  at  every  step 
taken  In  tbls  case.  True,  he  a.ppean.  In  torm 
at  leaat,  for  the  assignee  recover,  bat  bis  en- 
tire serrlce  baa  been  i^ven  to  croas-petltlon- 
era.  We  say  tbls  because  tbe  nominal  appel- 
lee can  have  no  peculiar  reason  for  goard- 
ing  tbe  rights  of  tbe  appcsllees,  unless  be  be- 
lieves that  It  Is  bis  duty  to  represent  their 
Interests,  and  bis  attitude  throughout  the 
case  has  been  In  their  Interests,  and  proper- 
ly so,  we  beUeve.  The  statute  makes  him 
their  representative. 

We  might  set  aside  all  former  orders  and 
direct  that  formal  notice  be  served  on  appel- 
lees to  appear  and  contest  tbls  appeal.  What 
would  be  the  result  should  we  ad<»pt  that 
course?  Why  It  Is  quite  erldoit  that  the 
same  counsel  who  has  all  the  time  represent- 
ed them  would  or  should  reflle  bis  brlefe 
irWx  an  addenda  to  his  r^resentatlTe  title. 
They  have  been  here.  In  fact  If  not  In  fona, 
we  aie  quite  sura 

As  before  stated,  the  assignee  receiver  la 
Qie  statutory  representative  of  all  persons 
interested  In  the  admlnlstratltm  of  this  es- 
tate, and  It  happens  that  bis  attitude  has 
been  hostile  to  appellants  and  unswervingly 
loyal  to  appellees.  Appellees  could  not  ask 
for  another  attorney;  the  recelrer  has  al- 
ready selected  their  nominee,  and  that  he  has 
been  true  to  his  trust  we  are  ready  to  testi- 
fy. We  have  a  well-founded  belief  that 
cross-petitioners  have  been  ben  all  the  time, 
not  only  in  spirit,  but  also  In  matwlal  fwm. 
Orosft-petltloners  have  chosen  the  receiver 
to  represent  them  In  tbls  court  and  he  on- 
ployed  cross-petttloner^  attorn^  to  make 
sure  that  their  Interests  were  taken  care  of. 
The  receiver  was  the  nominal  party;  cross- 
petitioners  were  the  real  parties. 

Overruled. 

(U4  Uiss.  n) 

CAJSB  V.  TAZOO  ft  M.  y.  a  00.  (No.  18612.) 
(Supreme  Oonrt  of  Missirippi,  Division  A. 
AprU  »,  1917.) 

1.  Oabriebs  «»27T(d)— GJxcesbivs  Dahaoss 
— Aliqhtimo  at  WBono  Statiok. 

Where  a  railroad's  female  passenger  was 
set  down  at  tbe  wrong  place,  and  forced  to 
walk  between  a  quarter  and  a  half  mile  to  the 
station  in  tbe  rain,  verdict  in  her  favor  of  $750 
was  grossly  excessive,  and  the  trial  court  should 
have  set  it  aside  and  awarded  a  new  trial,  un- 
less a  proper  remittitur  was  entered. 

[Bd.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  f  1084J  .  . 

2.  Dauaobs  «=»S28— Powbb  or  Oocn  to  Bb- 
orcE  Damages. 

In  an  action  against  a  railroad  for  damages 
from  setting  a  passenger  down  at  the  wrong 
place  and  forcing  her  to  walk  some  distance  to 
the  station,  the  trial  judge  was  without  power 
to  reduce  excessive  damages  awarded  to  such  an 
amount  aa  in  his  opinion  was  proper,  and,  with- 


out plaintiff's  consent,  to  enter  Judgment  Uiere- 
fior;  the  proper  procedure  was  to  set  the  v^ 
diet  aride  and  award  new  trial,  unless  proper 
remittitur  was  entered. 

[Ed.  Note.— For  othw  casea*  set  Damages* 
Cent  Dig.  H  5Tft-€79.] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; B.  E.  Jackscm,  Judge. 

Action  by  Mrs.  Allie  Leggett  Case  against 
the  Tazoo£,  Mlsidsslpi^  Valley  Railroad  Com- 
pany. From  a  reduced  Judgment  for  plain- 
tiff, she  appeals.  Reversed  and  remanded. 

Appellant  was  plaintiff  in  the  court  below, 
and  brought  an  action  against  tbe  appellee, 
claiming  damages  because  of  the  alleged  neg- 
ligent acts  of  the  servants  of  appellee  In  per- 
mitting her  to  get  off  of  her  train  before  it 
reached  her  station.  It  seems  that  the  train 
upon  which  she  was  traveling  ran  over  a 
torpedo  and  stopped  about  2,000  feet  before 
reacliing  the  station  which  was  her  destina- 
tion, and,  according  to  her  testimony,  when 
the  train  stopped  she  went  to  the  steps  and 
asked  the  flagman  If  this  was  where  she  got 
off,  and  was  advised  that  it  was,  and  the 
flagman  assisted  her  off.  It  was  raining,  and 
she  was  compelled  to  walk  between  a  quarter 
and  a  half  mile  to  the  Btatitm.  Tbe  flagnmn 
denies  assisting  her  off,  but  says  that  he  ask- 
ed her  If  this  was  where  she  wanted  to  get 
off,  and  understood  her  to  reply  tn  the  affirm- 
ative. The  case  was  submitted  to  a  Jury, 
and  a  verdict  returned  for  (750.  Whereupon 
the  defendant  moved  the  court  to  set  aside 
the  verdict  because  it  was  grossly  excesslTe, 
and  the  court  thereupon  reduced  the  verdict 
of  the  Jury  to  $100,  and  entered  Judgment  for 
that  amount,  from  which  tbe  plaintiff  ap- 
peala 

Wbittlngton  ft  McGebee,  of  Headville,  ana 
Geo.  Butler,  of  Jhckson,  fbr  lyipellant 
Mayes,  Wells,  Ifay  ft  8and»s,  of  Jackson, 

for  appellee. 

SBHTH,  O.  J,  [1]  The  verdict  rendered  by 
the  Jury  Is  grossly  excessive,  and  tbe  court 
below  should  have  set  it  aside  and  awarded  a 
new  trial  unless  a  proper  remlttttnr  was  al- 
tered. 

{2}  But  the  Judge  theretrf  was  without 
power  to  reduce  the  damages  awarded  to 
such  an  amount  as  in  his  opinion  was  proper, 
and  without  the  plaintUTs  consent  to  enter  a 
Judgment  therefor.  The  Judgment  of  the 
court  below  will  be  reversed,  and,  entering 
here  the  Judgment  which  should  have  been 
entered  there,  the  verdict  will  be  set  aside, 
and  the  cause  remanded  for  a  new  trial,  un- 
less a  remittitur  of  $650  Is  entered  by  appel- 
lant. In  which  event  Judgment  will  be  entered 
here  for  her  in  the  sum  of  $100. 

Reversed  and  remanded. 
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ai4  Miss.  26) 
BOWERS  T.  SOUTHERN  AUTOMATIC 
MUSIC  CO.    (No.  18892.) 

(Snpremfl  Court  of  Miniasippi.  Diviaion  B. 
Mardi  19,  1917.   Stutgeation  of  Error 
Ovemiled  ApriTS,  1917.) 

1.  Saixb  «=»44S(4)  —  Action  —  Bbbaoh  of 
Wabbant*  — RicouPMiiiT— QOTanoKS  fob 

Jtjbt. 

In  action  on  notes  given  for  a  piano,  where 
defendant  filed  plea  in  recoupment  for  breach  of 
warranty  of  the  Instrument,  and  there  was  evi- 
dence that  the  piano  did  not  meet  the  warrant;, 
the  issue  should  have  been  submitted  to  the 
jury.  . 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  1306.] 

2.  Sau:8  €=^288(2)— Bbbaoh  of  Wabbantt— 
Waivbb  or  Dakagbs  —  Acceptancb  of 
Goods. 

Acceptance  of  a  piano  sold  under  warranty, 
but  which  did  not  meet  the  warranty,  was  not 
a  waiver  of  the  purchaser's  claim  for  damages 
for  the  breach. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  818,  819.] 

3.  CoHFBoinsE  ABD  Skttlbment  ^S(l)— Ex- 
ECirriON  OF  Aqbeembnt— ABOMIVB  ArrEMFT. 

Where  purchaser  of  i^no  traded  in  an  old 
iustrument  at  an  agreed  price  and  gave  notes  in 
addition,  the  new  instrument  being  warranted  in 
certain  respects  and  being  found  totally  unsatis- 
factory and  not  to  meet  the  warranty,  and  the 
parties  agreed  that  the  seller  should  return  the 
old  instrument  in  as  good  conditkm  as  it  was 
when  given  to  the  seller,  and  the  buyer  should 
return  the  new  one  with  a  sum  of  money,  the 
condition  of  the  old  instrument  being  left  to  de- 
cisis of  disinterested  party,  who  certified  that 
the  instrument  was  not  in  good  condition,  and 
the  bnyer  did  not  pay  the  money  or  return  the 
new  piano,  there  was  no  compromise  and  setd»- 
luent. 

[Ed.  Note.— For  other  cases,  see  Compromise 
und  Settlement,  Cent.  Dig.  S8  10, 11, 14-16.] 

Appeal  from  Circuit  Court,  Hinds  -  Ooonty; 
W.  H.  Potter,  Judge. 

Action  by  the  Southern  Automatic  Music 
Company  against  Houston  D.  Bowers.  Per- 
*>niptory  Instruction  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded. 

This  suit  was  begun  by  the  a^ellee  as 
plaintiff  In  the  court  below  to  recover  upon 
12  promissory  notes*  each  being  part  of  the 
purchase  price  of  a  Wurlitrer  piano  sold  by 
appellee  to  appellant  for  use  in  a  picture 
show.  As  part  of  the  purchase  price,  appel- 
lant delivered  to  app^ee  an  old  piano  owned 
by  him  at  an  agreed  price  of  $600  and  gave 
his  12  notes  f6r  |75  each,  payable  numtbly. 
Tbe  appellant  declined  to  pay  any  of  the 
notes,  and  suit  was  brought  and  a  writ  of 
seizure  granted  to  enforce  the  lien  for  tbe 
unpaid  purchajie  price.  Ibo  defendant  plead- 
ed a  breach  of  warrant  on  the  part  of  plain- 
tiff, alleging  that  the  plaintiff  had  represent- 
ed that  the  piano  was  new  and  that  It  was 
in  good  condition  and  would  furnish  tbe  Und 
of  music  wlUch  plalntUf  knew  ^fendant  de- 
sired, and  that  It  could  be  so  regulated  that 
It  would  make  soft  music  when  desired,  when 
as  a  matter  of  fact  these  warranties  were 
untrue,  and  that  defendant  bad  tendered  the 


piano  back  to  the  plainUff  and  demanded  ot 
It  that  It  make  good  Its  warranty.  Defend- 
ant also  pleaded  damages  by  way  of  recoup- 
ment and  issue  was  joined  on  both  these 
pleas.  Defendant  also  filed  a  jflea  of  pais 
darrein  continuance  In  which  he  avers  that 
the  parties  bad  settled  this  suit  by  agree- 
ment, whereby  plalntUf  was  to  return  to  de- 
fendant at  his  place  of  business  In  Jat^stm. 
Miss.,  the  old  piano  taken  as  part  payment 
in  as  good  condition  as  it  was  when  d^vered 
to  plaintiff,  and  that  one  Freeland,  the  ^ent 
of  the  plaintiff,  was  to  be  the  judge  of  tbe 
condition  of  the  old  piano,  and  that  the  de- 
fendant was  to  return  to  plaintiff  Uie  Wur- 
lltzer  piano  and  pay  plaintiff  $100  and  the 
costs  of  this  suit,  but  tliat  the  plaintiff  had 
not  returned  the  old  piano  to  the  defendant 
in  good  condition,  though  the  defendant  stood 
ready  at  aU  times  to  carry  out  tbe  terms  of 
the  compromise  settlement  wbld  be  pleaded 
in  bar  of  this  action.  After  all  the  testimony 
had  been  taken,  there  was  a  peremptory  In- 
struction for  the  plaintiff,  and  the  defendant 
appeals. 

Powell  &  Featfaerstone  and  Wbtklns  &  Wat- 
kins,  all  of  Jackson,  for  appellant.  Green  & 
Oreene,  of  Jackson,  for  api>elle& 

STBVENS,  3.  [1,t]  TbB  Issue  prwented 
by  the  plea  of  recoupment  should  have  been 
submitted  to  the  jury.  There  was  evidence 
tending  to  prove  that  appdlee  warranted  the 
Wurlitser  ^no,  pordiaeed  by  f^^eUaat  tesn 
the  app^ee,  to  be  a  firsbcioss  mnstod  ln< 
strnment;  that  tt  eonld  be  regnlated  to  play 
eithw  loud  or  soft  music:  that  It  would  make 
mnale  suitable  for  u  theatoilnm  or  plctaxe 
show;  and  that  it  would  be  sattafactocr  to 
Mr.  Bowers  as  the  proprietor  and  operator 
of  such  show.  The  testimony  tended  fuxttier 
to  prove  that  the  Instrument  was  not  a  ilrat- 
dass  piano;  that  tt  could  not  be  regulated  to 
play  soft  music;  but,  on  the  contrary,  that 
appellees  agent  had  attempted  to  r^pilato  it 
and  had  failed  In  the  attempt;  flmt.  in  the 
language  ot  Mr.  Bowers,  It  was  a  "groan 
box";  that  It  was  not  satisfactory  to  Um 
as  the  operator  of  the  moving  picture  show; 
and  that  the  Instmmwt  (Ud  not  come  to 
representations.  The  testimony  was  indefi- 
nite as  to  the  difference  in  value  of  OtB  in- 
strument as  it  proved  to  be,  and  the  ptano 
that  Mr.  Bowers  thought  he  was  buying,  or 
the  one  as  represented;  and  the  evidence  was 
not  altogether  definite  as  to  tbe  exact  amount 
of  damage  sustained  Igr  Mr.  Bowns.  There 
was,  however,  an  affirmative  idea  interposed 
by  the  defendant,  dalmlng  damages  tor  tHe 
breach  of  the  warranty  of  the  kind  or  Quality 
ot  the  article  scdd,  and  fbe  proof  Justified  a 
submission  to  the  jury  of  tbe  Inquiry  as  to 
the  exact  amount  of  damages.  The  snffldoi- 
cy  of  the  plea  of  racoupment  was  not  dial- 
lenged.  Tbe  acceptance  of  the  new  piano  by 
Mr.  Bowers,  under  all  the  circumstances,  was 
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not  a  waiver  of  his  claim  for  damages  for 
the  breach  of  warranty.  Stlllwell  Co.  Bl- 
loxl  Co.,  78  Miss.  779,  29  South.  613;  Com- 
mission Co.  V.  Crook.  87  Miss.  445,  40  Sooth. 
20,  1006:  Mobile  Auto  Co.  t.  Stursea,  107 
Miss.  848,  66  South.  206.  In  the  instant  case 
there  was  an  express  warranty  about  the 
auaUty  of  mnslc  the  Instrument  would  make, 
and  about  its  adaptability  to  the  use  and  pur- 
pose for  which  it  was  purchased.  Appellee 
was  fully  advised  of  Mr.  Bowers'  needs,  the 
exact  place  the  Instrument  was  to  be  in- 
stalled, and  the  purpose  for  which  it  was 
bought. 

[3]  In  our  Ju^moit,  the  effort  to  com- 
promise proved  abortive,  and  the  proposition 
of  settlement  is  no  longer  binding  upon  ei- 
ther party.  The  testimony  shows  that  If  ap- 
pellee returned  the  old  piano  to  Mr.  Bow- 
ers, at  his  place  of  business,  in  as  good  condi- 
tion as  it  was,  the  latter  would  accept  It  back 
and  pay  f  100  and  the  cost  of  court  There 
was  no  agreement  that  appellee  was  to  re- 
pair the  old  Instrument,  and  the  question  as 
to  whether  it  was,  or  was  not,  in  as  good 
c(Hidltion,  was  a  fact  to  be  decided  by  Mr. 
Freeland,  and  by  Mm  alone.  The  party  se- 
lected to  pass  Judgment  upon  the  condition 
of  the  old  piano  unhesitatingly  certified  that 
It  was  not  in  good  condition,  and  his  state- 
ment was  accepted  by  Mr.  Bowers  without 
protest  The  proposition  of  settlement  seems 
not  to  have  been  entertained  further.  The 
agreement  was  tentative  and  never  executed. 
The  undertaking  of  appellee  was  not  to  re- 
turn the  old  piano  absolutely  in  as  good  con- 
dition as  it  was  when  Bowers  parted  with 
the  possession,  but  to  return  It,  provided  only 
in  the  Judgment  of  Mr.  Freeland  it  was  In  as 
good  condition  as  before. 

The  Judgment  of  the  learned  circuit  court 
win  be  reversed,  and  the  cause  remanded. 

(U4  Hlsa.  110)  '""-^ 
ILLINOIS  CENT.  R.  CO.  r.  HAWKINS. 

(No.  18058.) 
(Supreme  Court  of  Mississippi,  DItUob  A. 
March  26,  1917.) 

1.  GASRisBa  «=^277(6)-^unmTS  Dahaob— 
Willful  Delat  m  TEANSPOBTAnon  of 
Passengeh. 

Where  a  railroad  compaoy  willfnlly  delays  a 
train  for  2%  hours  to  accommodate  SO  school- 
girls, attending  a  concert,  a  passenger,  who  be- 
canae  of  such  delay  fails  to  make  connections 
with  train  ^oing  to  her  destination,  beini;  forced 
to  Bpoid  night  in  depot  hotd,  is  entitled  to 
punitive  damages. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  |  1083.] 

2.  CAaniBBS  ^264  —  TRAlfSPOBTATIOn  ov 
Fassengkb— "Willful  Neglect  of  Dtjtt." 

A  railroad  company,  which  knowingly  and 
intcntiimally  delays  a  passenger  train  2%  hoars 
to  accommodate  other  persons  intending  to  be- 
come passengers,  in  violation  of  rights  of  a  pns- 
Benifer,  is  guilty  of  "willful  neglect  of  duty." 

[FM.  Notp.— For  other  cases,  see  GiHTiers, 
Cent.  Dig.  S5  1037-1039. 

For  other  definitions,  see  Words  and  Phrases, 
WiUful  Neglect] 


3.  Caseibu  ^277(3)— Delat  nr  T^ivspob- 
TATtoN  or  PAasBKans— Dahaois— Uehxal 

SUPFEBZKO. 

Where  evidence  in  an  action  for  delay  in 
transportation  of  a  passenger  would  juitify  in- 
fli<^oa  of  punitive  damages,  recovery  lot  mental 
pain  and  suffering  shown  by  the  evidMica  is 
proper. 

Appeal  from  Circuit  Court,  Carroll  Oounty. 

Action  by  Margaret  M.  Hawkins  against 
the  IlllnolB  Central  Bailroad  Company. 
Judgment  for  plaintiif,  and  defendant  ai>* 
peals.  Affirmed. 

Gardner,  UcBee  ft  Gtardnert  of  Greebwood, 
for  appellant.  B.  V.  Noel,  of  Lexington,  and 
J.  W.  Conger,  of  Valden,  for  axv^llee. 

HOLDBN,  J.  Hlsa  Blargaret  M.  HawUna. 
the  plaintiff,  a  yomig  lady  28  yean  of  age» 
resident  .of  Atlanta,  Oa..  brought  suit  In  the 
drcnit  court,  Second  judicial  district,  of  Car- 
roll county,  to  recover  |2,M0  damages  alleged 
to  have  been  sustained  on  aocoiuit  <A  flie 
"wanton,  willful,  negligent,  and  recUeks  con- 
duct" of  appellant  railroad  company  In  fall- 
ing to  transport  ber  from  Taldoi  to  EEolly 
Springs,  Miss.,  on  sdiednle  time,  on  me  of 
Its  local  passenger  trains.  In  lAay,  IfttS^  and 
from  a  verdict  and  judgment  for  $800,  actual 
and  punitive  damages,  in  favor  of  Mas  Haw- 
kins, the  railroad  company  appeals  here. 

The  tacts  in  tiie  case  appear  to  te  tiiat 
Miss  Hawkins  desired  to  go  ftom  Valden,  1>y 
way  ot  H<^y  Springs,  to  Atlanta,  and  she 
inquired  Ommgh  her  nntde  of  the  agent  of 
appellant  railroad  at  Valden  about  the  train 
connectiMis  wltta  tile  Vriaao  Bailroad  at 
Holly  Springs,  and  vras  Informed  by  ttie 
agent  tiiat  die  would  make  connection  with 
the  Frisco  train  at  Holly  brings  for  Atlan- 
ta by  travding  on  <me  of  appManf  s  local 
trains.  She  boarded  appellants  passenger 
train  at  Valden  at  4:85  p.  m.,  with  tiie  ex- 
pectation of  readdng  HoUy  Sprii^  at  8*.36^ 
in  accordance  with  the  published  sdiedole 
and  the  information  given  her  by  the  agent, 
and  would  make  cotmection  there  with  th» 
Frisco  train  going  to  Atlanta  at  10:40  p.  m. 
Aft^  «he  delivered  her  ticket,  or  mileage,  to 
the  conductor,  and  Informed  htm  of  her  do- 
sire  and  expectation  to  make  tbe  connection 
at  Holly  Springs  for  Atlanta,  the  train  arriv- 
ed at  Oxford,  where,  order  ot  the  supers 
Intendent  of  the  railroad,  it  was  detained  fcr 
about  2  hours  and  30  mlnutea  fyr  the  purpose 
of  waiting  for,  and  receiving,  a  number  of 
schoolgirls  as  passengers  for  Holly  Springs. 
On  account  of  this  delay  of  2  hoars  and  30 
minutes  at  Oxford,  the  train  did  not  arrive 
at  Holly  Springs  until  after  the  Frisco  train 
bad  left  for  Atlanta.  Appellee  was  compelle«l 
to  remahi  In  the  depot  hotel  at  Holly 
Springs  during  the  night,  and  departed  fi>r 
AUanta  at  9:36  a.  m.  next  di^.  She  CQm* 
plains  that  she  bad  to  pay  her  hotel  bill,  and 
spent  a  sleepless  and  troubled  nli^t,  suffer- 
ing much  nervousness,  and  sutwequently  bad 
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a  we^*8  ninesa  after  arriving  at  AUanta. 
She  dalnu  that  she  soflered  greatly  In  body 
and  mind  In  having  to  stay  at  the  hotd 
alone,  as  ahe  was  not  accostomed  to  travel- 
ing alone,  and  that  her  altoatlon  was  un- 
comfortable and  fearful  to  her,  and  resolted 
In  mnch  mental  snfBertng,  accompanied  with 
snbseQuent  lUmss. 

It  appears  'that  this  lady  had  traveled  a 
great  deal,  wlOi  a  companion,  In  the  United 
States,  Canada,  and  Europe,  ^nie  recent  fur^ 
ther  eOiowb  that  conductor  of  the  train 
and  the  appellant's  agent  at  Holly  Springs 
knew  that  the  sdhednle  of  &e  Frisco  Ball- 
road  had  been  changed,  so  that  the  train 
left  Holly  Springs  at  an  earlier  time  than 
prevloudy.  The  superintendent  did  not  know 
of  this  change  personally.  When  the  train 
was  btiUig  detained  at  Oxford,  the  appellee 
requested  the  conductor  to  carry  her  on  to 
Holly  Springs,  so  ttiat  she  could  make  the 
connection  for  Atlanta,  and  he  told  her  that 
be  could  do  nothing,  as  the  superintendent 
had  ordered  the  delay  of  tlie  train  at  Ox- 
ford. The  testimony  In  the  record  shows  that 
appellee  rec^ved  due  courtesy,  Und  treat- 
ment, and  a  comfortable  room  at  the  hotel, 
and  that  no  employ^  of  the  appellant  was 
gullly  of  any  abuse,  Insult,  or  oppression, 
hat.  on  the  other  hand,  they  were  all  coorte- 
ona,  and  guilty  of  no  oppressive  or  <rfEen8lve 
conduct  toward  her. 

[1]  The  only  serious  question  presented  jln 
this  appeal  Is  whether  the  facts  here  Justify 
the  Infliction  of  punitive  damages.  Of  coarse. 
If  there  was  no  wlllfnl  wrong  or  gross  negli- 
gence on  tlie  part  of  the  appelant  railroad 
company,  then  punitive  damages  were  not 
recoverable,  and  It  would  tcAUxw  that  no  re- 
covery could  be  had  for  the  mental  pain  an<l 
Kiflerlng  claimed  by  the  appellee.  But,  on 
the  othnr  hand,  If  the  appellant,  through  Its 
servants,  was  guilty  of  willfulness  or  wan- 
tonness In  delaying  the  train  2  hours  and  30 
minutes  at  Oxford,  causing  the  appellee  to 
suffer  damages,  resulting  from  the  delay, 
then  there  was  no  error  of  the  lower  court 
In  i>ermitting  the  recovery  of  punitive  dam- 
ages In  this  case. 

It  seems  that  there  were  about  SO  school- 
girls at  Oxford,  attending  a  concert,  who 
wanted  to  go  to  Holly  Springs  on  the  train 
upon  which  appellee  was  traveling,  and  thc7 
asked  the  railroad  superintendent  as  an  ac- 
comniodation  to  them  to  hold  the  train  at 
Oxford  until  the  concert,  which  they  were  at- 
tending, was  over.  The  desire  of  the  super- 
intendent to  accommodate  these  young  lady 
passengers,  no  doubt,  prompted  him  to  order 
this  train  held  at  Oxford  for  them  until  aft- 
er the  concert,  so  that  they  might  tward  It 
und  return  to  Holly  Springs.  He  was  under 
no  duty  or  obligation  whatever  to  do  this, 
but  he  was  under  contractual  obligation  and 
duty  to  the  appellee  to  perform  his  contract 
of  transporting  her  to  her  destination  with- 
out unnecessary  and  unreasonable  delay. 


The  concert  seems  to  have  lasted  2  hours 
and  80  minutes,  because  the  train  was  held 
for  that  length  of  time  at  Oxford  for  the 
young  ladlea,  uriio  boarded  It  and  rode  there- 
on to  Holly  Springs.  But,  In  Oie  meantime, 
here  was  another  young  lady  passenger  vpon 
that  train,  who  hod  paid  appellant  for  her 
transportatlfm  to  Hi^  Springs,  and  she  ex- 
pected, and  had  a  right  to  expect,  when  she 
boarded  the  train  at  Talden,  that  she  would 
be  transported  without  unreasonaUe  delay  to 
her  point  of  destination.  And  when  the  tmln 
was  stopped  at  Oxford,  and  she  learned  that 
It  was  to  be  detained  there  for  some  length 
of  tlmc^  she  then  complained  to  the  condno 
tor,  and  to  the  agent  there,  protesting  agalnrt 
the  dday.  and  notlfled  them  that  she  deslr- 
ed  to  make  the  Cfmnectlott  at  Holly  firings 
with  the  Frisco  Ballroad  for  Atlanta;  but. 
notwithstanding  this  appeal  by  her  to  the 
conductor  and  the  agoxb  ot  Uie  appellant 
company,  the  train  was  willfully  and  inten- 
tionally ddayed  at  Oxford  for  2  hours  and 
SO  minutes,  causing  her  the  delay  over  zils^t 
at  Holly  Springs,  whldi  resulted  In  the  la- 
Juries  onnplalned  ot 

[2]  It  Is  dear  to  us  that  the  appelant  rail- 
road c<Hnpany  was  guilty  of  willful  wrong, 
In  this:  That  It  knowingly  and  Intuitional- 
ly  delayed  the  train  at  Oxford  2  hours  and 
30  minutes,  when  It  was  under  contract,  aad 
public  duty,  to  the  appellee  -to  transport  her 
from  Veiden  to  Holly  Sprli^  on  reasimable 
schedule  time.  This  conduct  amounts  to  wlU- 
fal  neglect  of  djOy.  Vlcksburg  Co.  t.  liar- 
lett,  78  Miss.  872,  20  South.  02. 

[3]  It  is  true  that  all  of  the  agents  and 
servants  of  the  appellant  railroad  company 
were  courteous  toward  the  appellee,  but  the 
willfulness  which  warrants  the  Infliction  of 
punitive  damages  In  this  case  consists  of  th^ 
treatment  she  received  by  being  IntentlonaUy 
and  willfully  delayed  at  Oxford.  Yazoo,  etc, 
B.  Co.  V.  Hardie,  100  Miss.  148,  SB  South.  42, 
967,  34  L.  B.  A.  (N.  S.)  740,  742,  Ann.  Cas. 
1914A,  823.  A  common  carrier  cannot  will- 
fully disregard  the  rights  of  a  passenger,  In 
order  to  accommodate  other  persons  intend- 
ing to  become  passengers  by  delaying  a  pa*- 
senger  train  the  unreasonable  time  of  2  hours 
and  30  minutes.  4  B.  O.  L.  1068. 1069.  And 
even  though  the  motive  of  the  railroad  super- 
intendent was  good,  still  the  du^  he  owed 
appellee  was  before  him,  and  he  knowingly 
and  IntentlonaUy  violated  it,  and  must  suf- 
fer punishment  In  damages  for  the  result. 
The  case  being  one  that  Justifies  the  Infilctlna 
of  exemplary  damages,  recovery  for  mental 
pain  and  suffering,  shown  by  the  evidence, 
was  proper.  Helm  v.  McCaughan,  82  Miss. 
17,  66  Am.  Dec  688;  Yazoo,  etc.,  B.  Co.  v. 
White,  82  Miss.  120,  83  South.  970;  Bums 
V.  Alabama,  etc.,  B.  Co.,  03  Miss.  816,  47 
South'.  640;  Ballroad  Co.  v.  Mitchell.  83 
Miss.  179,  35  South.  339;  Ballroad  Co.  v. 
Harper,  83  Miss.  660,  36  South.  704;  Yasoo, 
etc,  B.  Co.  T.  Bardie^  100  Miss.  182-148^  S9 
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South.  42,  967,  84  L.  It  A.  (X.  S.)  740,  742, 
Ann.  Gas.  1014A,  323;  Western  Union  t. 
Bogers,  68  Miss.  748,  9  Sontb.  828,  13  L.  B. 
A.  859.  24  Am.  St.  Rep.  300  ;  4  B.  C.  U  1003. 

The  JnOgmeDt  of  tba  lower  court  Is  at- 
flnned. 

Affirmed. 

(U4  MlBS,  46)  ^""^ 

KOHLES  r.  OUTDR.   (N&  185S70 
(Saprema  Coart  of  Uisaissip^,  DlTisitMi  B. 
March  19.  1917.) 

COUPSOltlSB  AND  SeTTLKMEMT  «=»ia(l)— IH- 
CLU8I0N  OF  iNDEBTBDNE^a  IN  AOEEEUENT. 

Where  plaintiff  and  defendaot  executed  a 
written  ^creement  that  idalntiff,  la  considera- 
tion of  the  agreement  and  sam  to  be  paid  by  de- 
fecdant  according  to  a  note  end  deed  of  trust, 
together  with  defendant,  settled  oli  differences 
between  them,  the  contract,  executed  August 
28,  1914,  Included  defendant's  debt  on  an  ac- 
count stated,  made  May  1, 1914,  and  on  an  open 
account,  made  on  or  bcJore  August  18,  1914,  and 
it  was  not  competent  for  plaintiff  to  testify 
contrary  to  the  terms  of  the  instrument  In  a 
■nit  on  the  accounts  against  defendant. 

[Bd.  Note. — B\>r  other  cases,  see  Comprtnnise 
and  Settlement,  Cent  Dig-  ll  54-58,  62-65.} 

Appeal  from  Circuit  Oonrt,  Lamar  Coun- 
ty;  A.  E.  Weathersby,  Judge. 

Suit  by  W.  F.  Kohler  against  Jerry  Oliver. 
From  a  Judgment  for  defendant,  plalntUC 
appeals.  Affirmed. 

■  Tally  &  Mayson,  of  Hattlesburg,  for  ap- 

IMUant 

BTHBIDGE,  J.  Eofaler  sued  Oliver  in  tbe 
drcnit  court  of  Lamar  county  in  an  action 
of  account  stated  of  ¥606.<^,  and  on  open 
account  for  $40.30,  It  being  alleged  that  the 
account  stated  was  made  on  the  let  of  May, 
1914,  and  tbe  open  account  was  made  on  or 
before  the  18tb  day  of  August,  1914.  itemized 
account  as  to  the  ispen  account,  verified  as 
required  by  statute,  being  filed  as  an  exhibit 
to  the  declaration.  Tbe  defendant  pleaded 
the  general  Issue  and  gave  notice  under  ttte 
general  Issue  that  be  would  offer  in  evidence 
an  agreemmt  betweoi  the  plalatlft  and  de- 
fendant entered  into  aa  tbe  28th  day  ot  An- 
gnst,  1914.  In  which  the  parties  bad  oohip 
prwilsed  and  settled  all  matters  ootstand* 
Ing  between  them  4m  that  date,  the  agree- 
m«it  being  made  an  ezliibtt  to  ibis  notice 
undeo'  tlie  general  issue.  In  said  weement 
It  Is  recited  as  follows: 

"That  whereas  certain  controversIeB  and  mls- 
nnderatandings  have  heretofore  arisen  between 
said  parties  and  it  apiiearing  evident  that  un- 
less speedily  settled  and  compossd,  said  con- 
troversy may  lead  to  unnecessary  and  nnfruit* 
ful  litigation,  and  beine  mutually  deeiroos  of 
adjusting  and  settling  all  differmces  now  exist- 
ing between  said  parties  it  is  hereby  agreed  and 
understood  that  the  said  W^  F,  Eobler.  in  con- 
sideration of  the  premises  and  the  snm  of  |1,- 
925  to  be  paid  by  said  Jerry  OTiTer,  according 
to  the  tenor  of  a  certain  promissory  note,"  etc. 

— and  a  certain  deed  of  trust,  etc..  In  which 
deed  of  trust  certain  property  Is  conveyed  to 
Oliver  by  Kohler,  then  proceeds: 


"It  Is  further  agreed  and  understood  between 
the  parties  hereto  that  as  a  part  of  the  consider- 
ation of  this  agreement,  tnat  all  outstanding 
accounts  or  indditednsM  between  tbe  parties 
and  all  moneys  due  or  to  become  due  on  so- 
count  of  any  lumber  heretofore  sold  and  ship- 
ped is  by  the  terms  hereof  settled  and  dischai^ 
ed  and  such  money  is  to  be  collected  sod  become 
the  property  ol  Uie  said  Kohler  absolutely." 

Tbe  agreement  further  recites  that  If  Oli- 
ver shall  undertake  to  sell  any  of  tbe  proper- 
ty conveyed  by  the  deed  of  trust  be  sbould 
procure  the  G<Hiaent  of  Kohler  and  the  money 
to  be  paid  to  Eobler.   It  then  recites: 

"It  being  the  puri^ose  and  intenti<Ki  of  the 
parties  to  this  agreement  to  wind  up  and  put 
behind  them  each  and  every  item  of  conb-oversy 
and  misunderstanding  that  might  In  any  wise 
lead  to  further  disagreement  and  this  agreement 
and  the  note  and  deed  of  trust  above  mentioned 
contain  the  entire  terms  and  conditions  of  the 
settlement  of  all  of  said  differences  this  day 
existing  compromised  and  composed." 

Plalntift  thereupon  made  motl<m  tot  Jndg- 
mentt  which  was  overruled.  The  plaintiff 
took  tlie  stand  as  a  witness,  and  testified 
that  the  compromise  agreement  was  fully 
carried  out  by  Oliver,  but  contended  that  tbe 
contract  did  not  embrace  the  itons  sued  for 
In  this  suit.  Tb»  defendants  introduced  tbe 
contract  and  rested.  The  court  thmvupon 
gave  a  peremptory  Instructlmi  to  find  for  tbe 
defendant,  and  the  plaintiff  appeals. 

We  are  of  ttie  opinion  tliat  Qie  cmtxact  of 
compromise,  under  its  terms,  included  tba 
amount  sued  for  in  tUs  suit,  and  that  it  was 
not  competent  for  tbe  plaintUF  to  testify  con- 
trary to  tlie  terms  of  the  Instrument  Oom- 
promlses  are  favored  by  law.  Tbe  rule  is 
stated  in  5  B.  a  li.  878,  as  fblloWB: 

"It  Is  tbe  duty  of  courts  rather  to  enoonrage 
than  to  discourage  parties  in  resorting  to  com- 
promlse  as  s  mode  of  adjusting  conflicting 
claims;  and  tbe  nature  or  extent  of  the  richta 
of  eadi  should  not  bo  nicely  acmtin&ed. 
Courts  shoold.  so  far  as  they  can  do  so  legally 
and  pro^ly,  support  agreements  which  have 
for  their  object  the  amicable  settlement  of 
doubtful  rights  by  parties;  the  consideratloa 
for  mch  agreements  la  not  only  valuable,  bnt 
highly  mentorloQs.  Odwy  are  encoora^  be- 
cause they  promote  peace,  and  when  there  Is  no 
fraud,  and  the  parties  meet  on  equal  tenns  and 
adjust  their  differences,  tbe  court  will  not  over* 
look  the  commromisa,  but  will  hold  the  partiss- 
oonduded  by  the  setUement," 

See,  also,  8  Qyc.  S18. 

Tlie  Judgment  Is  thereftne  afflrmed. 


01*  MUb.  O) 
COOK  V.  PITTS.    (No.  19062.) 
(Supreme  Court  of  Mississippi,  Division  B. 
April  16,  1917.) 

Pbocebs  ^=»61— TEANstToar  Action. 

Under  Code  1906,  |  707  providing  that  ac- 
tion, other  than  local,  shall  be  commenced  in 
the  county  in  which  defendant  may  be  found, 
jurlsdietlim  of  the  court  does  not  attach  where 
defeodant  is  served  with  process  out  of  the  coun- 
ty in  which  action  is  brouf^t 

[Ed.  Note.— For  other  cases,  see  Piooess. 
Cent.  Dig.  |  69.  ] 

Appeal  ftom  Circuit  Conrtt  Sunflower 

County ;  F,  B.  Everett,  Judge. 


jgssFor  other  com  we  same  topic  ui4  KOT-NUHBSR  la  aU  Key-Numbered  Dlge^  and  IndexM 
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Action  by  W.  T.  Pitts  against  E.  B.  Oook. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded. 

H.  C.  Mounger,  of  Indlanola,  and  Watklns 
&  Watklns,  of  Jackson,  for  ap[>ellant  Moody 
&  Williams,  of  Indlanola,  for  app^ee. 

ETHKIDOB,  J.  W.  T.  Pitts,  a  real  es- 
tate dealer  in  Sunflower  county.  Miss.,  filed 
suit  against  E.  B.  Cook  In  the  circuit  court 
of  Sunflower  county  for  the  sum  of  $2,740.50, 
(claimed  as  a  commission  due  Pitts  on  the  sale 
of  real  estate  under  a  contract  between  Cook 
II  nd  Pitts,  made  an  exhibit  to  the  declaration, 
by  which  Cook  engaged  Pitts  to  sell  certain 
real  estate,  and  In  which  it  was  agreed  that 
I^ltts  should  sell  the  real  estate  for  ¥19,810 
cash,  the  buyer  to  assume,  In  addition,  a 
mortgage  loan  of  fSS.OOO,  and  to  Iulto  one 
year  In  which  to  make  sale.  The  lands 
embraced  1,566  acres.  Id  this  contract,  Cook 
reserved  the  right  to  sell  the  land  himself, 
but  it  was  provided  that  In  event  Cook  shonld 
sell  the  land  to  a  purchaser  not  procured  by 
Pitts,  the  latter  was  to  receive  a  commission 
of  5  per  cent  of  the  $54,810  consideration. 
This  contract  was  signed  on  the  80th  day  of 
January,  191S,  and  on  the  16th  day  of  April, 
1013,  Cook  conveyed  the  land  in  question  to 
one  Emma  B.  Due  for  a  consideration  of  f  13,- 
500  and  the  assumption  by  the  buyer  of  the 
yrw.OOO  mortgage  on  the  property. 

The  suit  was  filed  on  the  1st  of  September, 
1915,  and  on  the  22d  day  of  September  Cook 
tiled  an  affidavit  In  the  cause,  setting  forth 
that  he  was  a  citizen  of  the  state  of  Missis- 
sippi, a  resident  and  householder  of  Sharkey 
county ;  that  he  was  sued  out  of  the  county 
of  his  residence.  Motion  was  made  for  a 
change  of  venue  to  Sharkey  county,  Miss., 
the  county  of  his  residence.  On  the  motion 
tor  a  change  of  venue,  Cook  testified  that 
he  moved  to  Sharkey  county  on  the  28th  or 
29th  of  January,  1015,  and  had  been  living 
there  ever  since ;  that  he  was  a  householder 
of  Sliarkey  coimty,  Misa,  the  head  of  a  fami- 
ly, but  on  cross-examination  stated  that  he 
did  not  know  whether  or  not  he  waa  there 
temporarily  or  permanently.  It  appears  from 
the  evidence  on  the  motion  that  Cook  had 
sold  the  plantation  upon  which  he  was  living 
in  Sharkey  county,  but  had  reserved  the  use 
of  It  until  the  1st  of  January,  1916,  and  was 
living  in  Sharkey  county,  and  process  was 
sci-vcd  on  him  In  Sharkey  county  in  this  suit 
It  appears  that  Cook,  in  August,  1915,  made 
an  aOidavit  in  which  he  stated  that  be  was  a 
citizen  of  the  state  of  MisslsBlppi  for  more 
than  two  years  last  past,  had  been  a  resi- 
dent of  the  Indlanola  preduct,  Sunflower 
county,  for  more  than  one  year,  and  that  he 
was  a  white  Democrat  and  entitled  to  vote 
in  the  state  primary  election.  On  this  proof 
the  motion  for  a  change  of  venne  was  over- 
ruled. Thereupon  the  defendant  filed  a  de- 
murrer to  the  declaration,  In  whlclt  be  chal- 
lenged tbe  safllcleucy  of  the  dedaratlon  on 
the  ground  that  It  did  not  shcnr  any  consid- 


eration, or  that  any  act  or  thing  was  done  by 
the  plaintiff  under  the  contract  In  question 
as  a  consideration  for  the  contract.  The 
dMDurrer  was  overruled,  and  the  defradant 
applied  for  leave  until  the  next  term  of  court, 
or  a  later  day  of  the  thm  present  term,  in 
which  to  plead.  The  court  overruled  this 
motion,  but  allowed  the  defendant  two  or 
three  hours  in  which  to  plead. 

Defendant  thereupon  pleaded  the  general 
Issue,  and  pleaded  specially  that  there  was 
no  consideration  for  the  contract  sued  on; 
that  the  plaintiff  did  not  pay  mtmey  or  other 
valuable  thing,  or  do  any  act  under  said  con- 
tract as  a  part  of  said  commission.  Under 
this  special  plea  issue  waa  joined  by  consent, 

Pitts  was  Introduced,  and  testified  that  be 
advertised  this  property  for  sale  in  several 
places,  and  that  he  procured  a  party  who 
would  have  purchased  It  but  for  the  sale 
made  by  Cook.  The  defendant  Cook  offered 
no  testimony  on  the  merits  of  the  case,  and 
tlie  court  granted  a  peremptory  instruction 
to  find  for  the  plaintiff  tor  6  per  cent  on  the 
sum  of  $54,810;  and  from  a  judgment  al- 
tered for  said  amount  defendant  appeala. 

Tbe  question  arises  as  to  whether  the  case 
should  be  reversed  because  tot  the  denial  of 
the  motloQ  for  a  change  of  venue.  We  think 
it  was  error  to  deny  the  motion  for  a  change 
of  venne.  Section  707  of  tbe  Gode  of  1806 
reads  as  follows: 

"Civil  actioas  of  which  the  circuit  court  has 
original  jurlsdictloQ  shall  be  commenced  in  the 
couniT  in  which  the  defendant  or  any  of  than 
may  be  found,  except  where  otherwise  provided, 
aud  except  nctiona  of  ejectment  and  actions  of 
trespass  on  land,  which  shall  be  brought  in  the 
county  where  the  land,  or  some  part  tbaraA  is 
situated;  but  if  the  land  be  in  two  or  more 
counties,  and  the  defendant  reside  In  either  of 
them,  the  action  shall  be  brought  in  the  connty 
of  bis  residence,  and  in  such  cases  process  may 
be  issued  against  the  defendant  to  any  other 
county.  If  a  citisen  resident  in  this  state  shall 
be  sued  in  any  action,  not  local,  out  of  the  coun- 
ty of  his  household  and  residence,  the  venne 
shall  be  ehanged,  on  bis  application,  to  tb»  eooa- 
ty  of  bis  hoiudiold  uid  reddenoe.*^ 

In  GampbeU  r.  Triplett,  T4  Mlas.  86S,  20 
Sooth.  844,  Judge  Cooper  held  that  where  an 
attacbment  was  sued  out  In  Winston  ooiuit7, 
but  whldL  was  not  served  an  any  property 
Id  (bat  ooui^t  and  wbac9  Itw  d^aidanta 
wwe  serred  in  anotber  eoonty,  and  none  of 
tbe  d^oidants  wen  finind  In  tbe  ooonty 
wberp  the  suit  was  filed,  tbe  oonit  did  not 
acquire  jurisdiction.  He  says: 

"The  venue  of  civil  acticms  of  this  class  fs  In 
the  connty  'In  which  the  defendants,  or  any  of 
them,  may  be  found,'  and  if  no  defendant  is  serv- 
ed with  process  in  the  coonty  in  which  the  snit 
is  broogbt,  the  jurisdiction  of  the  conrt  does  not 
attach.  Wolley  v.  Bowie,  41  Miss.  568 ;  Pate 
V.  Taylor.  66  Miss.  97  [6  South.  515]." 

See,  also,  Spain  v.  Winter,  Walk.  162;  Mc- 
Leod  V.  Sbelton  &  Minor,  42  Hiss.  617. 

Judgment  of  the  conrt  below  will  be  re- 
versed, the  motion  for  change  of  venue  ana- 
talned,  aud  the  cause  remanded  to  the  circuit 
conrt  of  Sharkey  count;  for  fnrthor  ^ooeed- 
Ings. 

Reversed  and  r^nanded.  f  |,> 
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014  HtBB.  -19) 

TAZOO  &  M.  y.  R.  CO.  T.  COX.  CNa  19007.) 

(Supreme  Court  of  MiSBisaippI,  Divirioai  A. 
AprU  23,  1017.) 

DAHAaEs  «=s>18— Pboxiuate  and  Rbhote. 

Where  half  of  a  carload  of  atavM  piled  on 
right  of  way  for  shipment  are  burned  through 
ne^lisence  of  railroad,  damages  on  the  tiieory  of 
others  to  make  up  a  carload  not  being  obtainable, 
and  a  lot  lesa  than  a  carload  being  of  no  value, 
or  leas  proportional  value,  are  not  proximate, 
but  too  remote. 

[Ed.  Note.— For  other  caaeB,  see  Damages, 
Cent  Dig.  $  87.] 

Appeal  from  Orentt .  Ooart,  'Vraktngon 

Ooimty. 

Action  by  J.  A.  Ooi  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed  on  condltlcoi  of  remittitur. 

Mayes,  Wells.  May  &  Sanders,  of  Jackson, 
for  aj^Uant.  Bramlette  &  Bramlette,  of 
WoodTllle,  for  appellee. 

HOLDEN,  J.  This  suit  Is  appealed  from 
the  circuit  court  of  Wilkinson  county,  where 
the  appellee,  J.  A.  Cox,  sued  and  obtained 
judgment  for  $150,  damages,  against  the  ap- 
pellant railroad  company,  on  account  of  the 
alleged  Diligence  of  the  railroad  In  setting 
fire  to  and  destroying  1,600  staves  located  at 
a  switch  along  the  appellant's  railway  track 
In  the  town  of  Centervllle. 

It  appears  from  the  record  here  that  the 
appellee,  J.  A.  Cox,  had  stacked  1,500  staves 
on  the  railroad  right  of  way  for  the  purpose 
of  seUlQg  or  shipping  them ;  that  the  staves 
WCTe  valued  at  from  6  craitB  to  15  cents 
apiece.  The  circumstantial  proof,  and  the 
testimony  of  the  section  foreman,  shows  that 
the  fire  was  set  out  by  one  of  appellant's  lo- 
comotives, and  communicated  to  the  staves, 
and  700  of  the  1,600  were  totally  destroyed, 
and  the  runalning  600  staves  were  not  dam- 
aged ;  the  section  foreman  having  saved  the 
800  by  removing  tbem  away  from  the  other 
700  that  were  destroyed  by  Are. 

The  aK>ellant  railroad  company  assigns 
several  grounds  of  error,  but  we  do  not  think 
there  is  any  merit  in  any  of  the  contentious 
presented,  ezc^t  one;  and  that  Is.  the  ap- 
pellant contends  that  no  recovery  can  be  bad 
by  the  appellee  except  for  the  actual  value 
(tf  the  700  staves  destroyed  by  fire.  The 
plaintiff  below  testified  that,  while  only  700 
of  the  staves  were  actually  destroyed  by  fire, 
the  otlier  800  were  rendered  valueless,  "be- 
cause being  so  much  less  than  a  carload, 
there  was  no  niarket  for  the  same."  It  ap- 
pears that  appellee  recovered  a  judgment 
on  a  basis  of  the  loss  oC  the  entire  1,500 
stavea,  at  10  cents  each,  and  the  api>eUaiit 
urges  that  tihls  was  wrong,  and  that  the 
lower  court  wred  in  retuslnc  Snstroctlon  Noi, 
4,  which  reads  as  follows: 

"That  if  they  find  for  the  plaintiff,  they  can 
only  find  for  the  value  of  the  700  staves  burned. 


with  6  per  cent,  interest  from  date  of  burning 
of  staves." 

We  think  this  assignment  of  error  Is  well 
grounded  and  must  reverse  the  judgment  of 
the  lower  court  OSie  law  is  well  settled  that 
the  recovery  of  damages  In  this  character  of 
case  is  limited  to  the  pecuniary  compensa- 
tion for  the  actual  injuries  sustained.  Cul- 
ver V.  Bin.  68  Ala.  06,  44  Am.  Rep.  134; 
Brewster  v.  Van  Liew,  119  111.  564,  8  N.  E. 
342,  59  Am.  Rep.  823 ;  Trustees  Howard  Col- 
lege V.  Turner,  71  Ala.  429,  46  Am.  Rep.  326; 
Priestly  v.  Railroad,  20  111.  205,  79  Am.  Dec. 
369 ;  Railroad  v.  Implement  Co.,  73  Kan.  205. 
85  Pac.  408,  87  Pac.  80,  6 1*  R.  A.  (N.  S.)  1058, 
117  Am.  St.  Rep.  468,  D  Ann.  Cas.  T90 ;  Seely 
V.  Alden,  61  Pa.  802,  100  Am.  Dec.  642,  and 
note.  The  fact  that  the  destruction  of  700 
of  the  1,600  staves  reduced  the  total  num- 
ber to  less  than  a  carload  would  not  neces- 
sarily destroy  the  value  of  the  remaining  800 
staves.  It  Is  nowhere  shown  that  700  new 
staves  could  not  have  been  supplied  so  as 
to  bring  the  number  up  to  1,500,  which  seems 
to  be  a  carload.  Nor  does  it  appear  from 
this  record  that  the  plaintiff  could  not  have 
realized  upon  the  remaining  800  staves  if 
;  loaded  and  shipped  as  a  half  carload,  or  oth- 
erwise disposed  of.  We  think  the  damage 
here  claimed  for  the  800  staves,  which  were 
not  destroyed,  was  not  the  natural  result 
flowing  from  the  destruction  of  the  700 
staves,  but  the  connection,  or  basis  of  the 
claim.  Is  too  remote ;  and  no  recovery  can  be 
had  against  the  railroad  company  for  dam- 
ages which  were  not  proximately  caused  by 
it,  and  which  would  not  reasonably  and 
proximately  follow  from  the  act  of  negU* 
gence.  Therefore  we  do  not  think  that  the 
appellant  railroad  Is  liable  for  damages  for 
the  800  staves  that  were  not  destroyed  by 
fire,  but  that  a  verdict  for  the  reasonable  val- 
ue of  the  700  fltavea  destn^fed  by  fire  would 
have  been  correct  and  pn^wr.  Culver  v.  Hill, 
supra. 

The  jnry  by  their  verdtet  erldraiQy  valued 
the  staves  at  10  cents  eadi ;  and,  unless  tbm 
apiwllee  shall  oiter  a  remittitur  her^  rednc* 
ing  the  jndgmoit  to  $70  and  6  per  cent.  In- 
terest from  data  of  flr^  tile  Jud^noit  ct  the 
lower  court  win  be  revacsed,  and  the  caae  re- 
manded ;  If  ronlttltnr  Is  entsred.  It  win  be 
affirmed. 

'  Reversed,  unless  remittltiir  to  $70  la  entw- 
ed  here. 

'■        '  014  MM.  U6) 

DICKERSON  V.  WESTERN  UNION  TBLB>- 
GRAPH  GO.  et  aL    (No.  18686.) 
(Supreme  Court  of  Mlsussippi.  In  Bane. 
AprU  0.  1917.) 

1.  ApPKAit  AMD  Ebbob  ^s»1196(1)— Law  of 
Case. 

A  deddou  on  a  former  appeal  wUeh  dis- 
posed of  the  defense  of  liiAitanms  becomes  the 
law  of  the  case,  and  is  binding  OD  retrial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  466U 


^E^ror  otlMT  oaM  MS  aame  topto  asA  XVT-NUICBBR  Is  all  Sey-NiuilMrea  DtgMti  and  iBOme 

Digitized  by  CjOOg  IC 


780 


74  iSOUTHERN  BBPORTBB 


(Mlsa. 


2.  TELEGftAPHS    AND    TeILXFHONES  ^=956— 

Contracts— Stipuuotons. 
A  Btipulaticoi  in  a  telegraph  blank  declared 
that  the  defmdont  ctHspanr  was  made  the 
agent  of  Ihe  sender  without  liability  to  forward 
any  message  over  the  linea  of  any  other  com- 
pany when  necessary  to  reai^  its  destination. 
A  message  was  delivered  to  defendant  tor  trans- 
mi88i<m  from  a  point  in  MiBsissippi  to  a  point  in 
Alabama.  Held,  that  as  the  contract  was  gov- 
erned by  the  laws  of  Mississippi  and  Alabama, 
and  as  defendant  had  a  line  reaching  from  the 
sending  point  to  the  point  of  destination,  it  was 
not  entitled  to  deliver  the  message  to  a  second 
telegraph  company  aa  agent  for  the  sendw,  bat 
was  itself  liable  for  nontransmisraon. 

[Ed.  Note.— For  other  Telegraphs 
and  Telephones,  Cent  Dig.  |  23.] 

3.  Telegraphs  and  Tslxpbones  4=»€9— 
NoNDELivKBT— Damages— Punitive  Dam- 
ages. 

Under  the  law  of  both  filississiKH  nnd  Ala- 
bama, the  willful  and  wanton  neglect  <^  a  tele- 
graph company  in  sending  and  delivering  a  mes- 
sage authorizes  punitive  damages,  but  under  the 
federal  law,  there  can  be  no  recovery  of  punitive 
damages,  unless  it  is  shown  that  uie  tei^apb 
company  tither  partidpeted  in  the  wrong  of  its 
servants,  or  ratified  the  8am& 

[Bd.  Note^For  other  cases,  sea  Tslegrapfas 
and  Telephones,  Gent  D^.  {  TIJ 

4.  CODBTS  ^s:^— SlATB  LaWB— APFUOABIIr- 
ITT. 

A  state  cannot  impose,  by  virtue  of  its  stat- 
utes or  decisions,  liability  whic^  will  extend  be- 
yond its  territorial  Umita. 

[E}d.  Note.— For  other  casea,  see  Courts,  Cent 
Dig.  SI  18, 19.] 

5.  Commebcb  «=98(7)— Interstati  Messages 
— Statutes — Com  btbuction  . 

Act  Cong.  Feb.  4,  1S67,  c.  104,  24  Stat 
379,  as  amended  by  Act  June  18,  1910,  c.  309, 
36  Stat.  539,  which  provides  that  all  charge 
made  for  service  rendered  or  to  be  rendered  in 
the  transportation  of  passengers  or  property, 
and  for  Uie  transmissicm  of  messages  by  tele- 
graph, telephone,  or  cable,  shall  be  just  and 
reascmable,  and  every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited  and  de- 
clared to  be  unlawful,  provided  that  messages  by 
telegraph,  telephone,  or  cable  subject  to  the'  pro- 
visions of  the  act  may  be  classified  into  day, 
night,  repeated,  or  unrepeated,  letter,  commer- 
cial,  press,  government  and  such  other  classes 
as  are  just  and  reaaonabte,  and  different  rates 
may  be  charged  for  the  different  Masses,  does  not 
show  that  Congress  has  assumed  control  of  inter- 
state telephone  and  telegraph  business  to  the  ex- 
tent that  It  has  taken  charge  of  common  carriers 
by  the  Carmack  Amendment  (Act  June  29, 1906, 
c  3591,  I  7.  pars.  11,  12,  84  Stat  096  [U.S. 
Gomp.  St  1913.  I  8602]),  declaring  that  any 
common  carrier,  receiving  proper^  for  trans- 
portation in  one  state  to  a  point  in  another 
state,  shall  issoe  a  bill  of  lading,  and  shall  be 
liable  to  the  holder  thereof  for  any  loss  or  dam* 
age  caused  by  any  carrier  to  which  it  may  be  de- 
livered, and  that  the  initial  carrier  may  recover 
from  the  connecting  carrier  the  amount  of  any 
loss  occasioned  by  its  nc«ligenc&  the  fact  that 
Congress  did  not  completely  r^ulate  the  matter 
showing  an  intention  to  leave  the  state  laws  in 
force. 

6.  CoMMEBCE  «=>S(7>— Statutes- Opebation. 

As  Congress,  by  the  act  to  regulate  com- 
merce, as  amended  by  Act  1910,  has  not  pre- 
scribed complete  regulations  for  interstate 
transmission  of  telegraphic  messages,  the  state 
laws  apply. 
Stevens,  J.,  dissenting. 


Appeal  tnm  CtrcDit  Cburt,  Lee  Coux^; 
Claude  CnaTton,  Jud«& 

Action  J.  U  Diekeram  against  tbe  West- 
em  Union  Tdegraph  Company*  and  the  Foe- 
tal Tel^fraph  Cable  Company,  From  a  Jndg- 
ment  tar  d^ndants,  plalntifC  api>eals.  Af- 
flrmed  as  to  the  Weston  Union  Telesraph 
Company,  and  reversed  and  remanded  as  to 
the  last-named  defendant 

See;  also.  Ill  Miss.  264,  71  Sontb.  88S. 

Plaintifr  J.  Ij.  Dickerson  filed  suit  In  the 
circuit  court  of  Lee  county  against  the  West- 
ern Union  Telegraph  Company  and  Postal 
T^egraph  Company  for  damages  for  the  ftiU- 
ure  to  deliver  a  message  from  E.  S.  Dickerson 
to  J.  L.  Dickerson,  sent  from  Tupelo,  Miss., 
to  Guln,  Ala.,  said  telegram  bearing  date  of 
November  30,  1912,  and  reading  as  follows: 

"J.  L.  Dickerson,  %  Mrs.  Kirk,  Guin,  Ala, 
John  Guyton  fell  dead  today  Bury  tomorrow 
"B.  S.  DickMWjn." 

It  was  alleged  that  John  Guyton  was  an 
unole  of  plaintiff;  that  his  home  was  at 
Cotton  Plant,  in  tlie  state  of  Mississippi; 
that  the  relation  between  the  plaintiff  and 
his  uncle  was  very  close,  and  they  were  fond 
of  each  other;  that  B.  Dickerson,  brother 
of  tbe  plaintiff  being  at  Tupelo,  and  hearing 
of  said  death  on  said  day,  delivered  tbe 
above  tel^ram  to  tbe  Postal  Telegraph  ft 
Cable  Company  at  Tupelo,  Misa.,  about  6 
o'clock  p.  m.  on  said  day ;  tiiat  the  said  com- 
pany knew  of  the  close  relation  between 
plaintiff  and  deceased,  Guyton,  and  knew 
that  the  plaintiff  would  desire  to  attend  the 
funeral  of  the  said  Guyton.  and  that  the 
plaintiff  was  temporarily  located  at  Guln; 
that  the  Postal  Telegraph  A  Gable  Company 
accepted  the  telegram  tot  delivery,  and  tiiat 
the  Postal  Company  had  an  office  at  both 
Tupelo,  Miss.,  and  Guln,  Ala.,  and  a  connect- 
ing line  between  said  points,  but  Called  to 
send  and  deliver  It  as  agreed  and  ctmtracted ; 
but,  by  some  arrangement  between  tibe  Postal 
Company  and  the  Western  Union  Company, 
the  nature  of  which  is  unknown  to  the  plain' 
tiff,  the  Postal  Company  turned  over  the  mes- 
sage to  the  West^  Union  Company  to  be 
sent  and  delivered,  paying  the  Weston  Un- 
Ica  0(Hi^any  in  advance  the  fee  required  fiff 
Budi  transmission  for  delivery,  and  that  the 
Western  Union  Company  owed  lAaintUf  the 
duty  of  sending  said  message  and  deOlvering 
it  to  him.  It  Is  alleged  that  through  the 
gross,  wtlUnl,  and  wantcm  ne^lgoioe  <it  the 
said  companies,  and  each  of  them,  the  mes* 
sage  was  not  s^t  and  delivered  to  the  plain- 
tiff on  the  day  it  should  have  been  delivered, 
but  through  wUlfal,  wantw,  and  gross  n^- 
lect  was  not  delivered  until  noon  the  f<^owlng 
day,  Deconb^r  1,  1912,  at  wtaidt  time  it  was 
too  late  for  the  plaintiff  to  attend  tbe  funeral 
and  burial  of  the  said  unde,  whidi  took 
place  on  that  day,  and  that  he  could  not 
possibly  reach  the  place  whera  his  uncle 
lived  and  died;  that  thereby  the  plaintiff 
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was  grieved  and  distressed  In  mind  and  body 
on  account  €t  being  unable  to  at^d  tbe 
funeral  and  burial  of  bis  unde.  It  ts  further 
alleged  that  If  reasonable  care  had  been  used 
«nd  exendsed  by  the  defendants,  or  ^ther 
of  them,  the  telegram  could  have  been  d^T- 
•ered,  and  that  the  failure  to  deliver  same 
was  the  gross,  wanton,  and  willful  fault  of 
defendants. 

The  Western  Union  Telegraph  Company 
demurred  .  to  the  declaration  as  against  It, 
on  the  following  grounds:  First,  the  declara- 
tion is  vague,  uncertain,  Indefinite,  and  in- 
sufficient ;  second,  it  falls  to  state  any  cause 
of  action  whatever  against  the  Western  Un- 
ion Telegraph  Cranpany;  third,  because  If 
any  one  is  liable  to  plaintiff.  It  Is  the  Postal 
Telegraph  &  Cable  CJompany  and  not  the 
Western  Union  Telegraph  Company ;  fourth, 
because  the  declaration  shows  Uiat  there  was 
no  contractual  relation  between  the  Western 
Union  Telegraph  Company  and  the  plaintiff, 
and  that  the  Weston  Union  Telegraph  Com- 
pany is  Dot  liable  to  the  plaintiff,  but,  if  lia- 
ble to  any  one,  is  liable  to  the  Postal  Tele- 
graph &  Cehle  Company.  Hie  court  snstaln- 
■ed  the  demurrer  of  the  Western  Union  Tde* 
graph  Company  and  dismissed  the  aoit  aa 
to  it 

The  Postal  Tdegraph  &  Cable  Company 
filed  three  special  pleas  in  defense  of  the 
snit:  First,  that  the  Postal  Telegraph  & 
Cable  Company  was  a  common  carrier  by 
telegraph,  under  the  laws  of  the  United 
States,  and  that  the  message  upon  which  snit 
was  based  was  an  Interstate  message  from 
Tupelo,  Miss.,  to  Guln,  Ala.;  that  said  mes- 
sage was  written  upon  a  blank  of  the  defend- 
ant company;  that,  among  other  stipula- 
tions, in  the  said  sending  blank  it  was  there- 
tn  provided  that  defendant  company  was  not 
liable  for  damages  or  statutory  penalty  in 
any  case  where  the  claim  Is  not  presented  in 
writing  within  60  days  after  the  message  Is 
filed  with  the  company  for  transmissicm;  that 
this  stipulation  is  a  valid  and  binding  one  in 
the  contract  of  transmission  of  the  message 
upon  which  suit  is  based,  and  that  no  claim 
was  presented  In  writing  to  the  defendant 
within  60  days  after  the  message  was  re- 
•celved.  This  plea  was  demurred  to  1^  the 
plaintiff  on  the  following  grounds:  First,  be- 
cause the  plea  Is  insofflcient  at  law  and  pre- 
sents oo  defense;  second,  that  the  laws  of 
the  United  States  have  no  application  to  this 
•cause  of  action ;  that  the  same  Is  wholly  gov- 
erned and  controlled  by  the  \a.w»  of  the  state 
of  Alabama  and  the  state  of  Mississippi, 
where  the  transaction  took  place. 

Defendant's  second  special  plea  alleged 
that  the  defendant  was  a  common  carrier 
onder  the  laws  of  the  United  States;  that 
the  message  in  suit  was  an  Interstate  mes- 
sage, and  was  writtoi  on  a  regular  sending 
blank  of  defendant,  and,  among  other  stl^- 
latlons.  in  said  sending  blank  It  was  provided 
mat  the  defendant  company  'is  hereby  made 


figent  of  the  sender,  without  liability,  to  for- 
ward any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach-  its 
destination";  that  this  stipulation  Is  valid 
and  binding,  and  was  part  of  the  contract  of 
transmission  of  the  message  on  which  suit  is 
based ;  that  the  company  made  diligent  effort 
to  send  said  message  over  Its  own  line  to 
Ouln,  Ala.,  but  was  unable  to  do  so  by  reason 
of  the  fact  that  the  Ouln  office  of  the  defend- 
ant company  had  then,  at  Its  regular  time, 
closed  for  the  day,  and  it  therefore  became 
necessary  for  the  defendant  company,  in  an 
earnest  effort  to  get  the  message  through  to 
destination,  to  forward  the  same  over  the 
line  of  another  company,  which  It  did  by  de- 
llvering  same  to  the  Western  Union  Tele- 
graph Company,  paying  the  said  company  25 
cents  for  transmitting  same,  which  was 
the  same  amount  received  by  tbe  defendant 
for  sending  the  message. 

This  special  plea  was  demurred  to  by  the 
plaintiff  on  the  following  grounds:  First,  be- 
cause said  plea  Is  insnffitdent  in  law,  and  pre- 
sents no  defense  to  the  cause  of  action ;  sec- 
ond, because  the  laws  of  the  United  States 
have  no  application  to  this  cause  of  action; 
that  the  same  Is  wholly  governed  by  the  laws 
of  Alabama  and  Mississippi,  where  the  trans- 
action took  place:  third,  because  the  stipula- 
tion set  out  is  against  public  policy  and  void, 
defendant  not  being  permitted  by  law  to  con- 
tract against  Its  own  negligence. 

Defendant's  third  special  plea  alleges  that 
the  defendant  Is  a  c<Hiimon  carrier  under  the 
laws  of  the  United  States,  and  that  the  mes- 
sage upon  which  the  suit  is  based  was  an  in- 
terstate one ;  that  it  was  written  on  a  regu- 
lar sending  blank  of  the  company,  and. 
among  other  stipulations,  in  the  sending 
blank  it  Is  therein  provided  that  the  defrad- 
ant  company  shall  not  be  liable  for  nonde- 
livery of  any  unrepeated  message  beyond  the 
amount  received  for  sending  the  same;  that 
the  stipulation  was  valid  and  binding  as  a 
part  of  the  contract  upon  which  the  suit  is 
based;  that  the  message  was  an  unr^>eated 
message;  and  that  the  amount  received  by 
the  defendant  company  for  sending  same 
was  25  cents,  which  amount  the  defendant 
now  tenders  and  pays  into  court  In  satisfac- 
tion of  the  suit. 

This  plea  was  demnrred  to  1^  the  plain- 
tiff :  First,  because  it  is  inauffldent  In  law, 
and  presents  no  dtfense  to  the  cause  of  ac- 
tion; second,  because  the  laws  of  t^  United 
States  have  no  applicatlcm  to  this  cause  of 
action,  same  bdng  governed  wholly  by  the 
laws  of  the  states  of  *iatMii«i»  and  HIsbIs- 
sippl,  where  the  transaction  took  ^ce;  third, 
because,  the  stipulation  set  out  in  said  plea 
in  reference  to  unrepeated  messages  is  void 
as  bdng  against  public  policy  and  violative 
of  the  prln(dple  that  the  defendant  cannot 
contract  against  Its  own  negllgenoe. 

The  dannrrers  to  eadi  and  all  of  these 
pleas  were  presented  together  to  the  court 
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below,  and  Judgment  entered  on  each  aa  an 
entirety.  The  demurrers  beln^  overruled  In 
each  case,  platntiff  declining  to  plead  fur- 
ther, tlie  suit  was  dismissed,  at  bis  cost. 

W.  D.  &  J.  R.  Anderson,  of  Tupelo,  for  ap- 
pellant J.  A.  Sykes,  of  Aberdeen,  and  Flow- 
ers, Brown,  Chambers  &  Cooper,  of  Jackson, 
for  appellees. 

BTHRIDQE,  J.  (after  stating  tbe  facta  as 
above).  11,2]  At  tbe  March  term,  1916,  a 
motlm  was  made  In  tbls  case  by  the  Western 
Union  Telegraph  Company  to  dlamlss  as  to 
it,  claiming  that  any  ri|^t  of  appeal  of 
pliant  was  barred  by  the  statute  of  limita- 
tions, which  motion  was  overruled  by  the 
court  In  an  opinion  (Ul  Miss.  264,  71  South. 
389).  which  is  the  law  la  so  far  as  the  Uml- 
tatlon  question  Invidved  In  this  appeal  Is 
concerned.  The  qnestim  aa  to  wtether  or 
not  the  Western  Union  would  be  liable  would 
depend  on  whether  the  clause  In  the  apedal 
plea  of  the  Postal  Company,  in  which  it  al- 
leged that  it  procured  or  contracted  with  tbe 
Western  Union  Company  as  the  agent  of  ap- 
pellant or  plaintift,  is  valid.  As  we  reach 
the  condnsion  that  this  clause  In  the  con- 
tract was  not  valid,  on  our  theory  that  the 
local  state  laws  of  MlssisslppL  and  Alabama 
would  govern  this  case,  and  not  the  lawb  of 
the  United  States,  and  that  the  clause  would 
apply  only  where  the  Postal  Company  bad  no 
line  from  the  sending  office  to  the  recrivlng 
office,  we  decide  that  the  Western  Union 
(Company  Is  not  liable  to  the  plaintiff.  Dicker- 
son,  but  its  liability,  if  any.  is  to  tiie  Postal 
Company;  and  <m  tbls  branch  of  the  case 
the  action  of  the  lower  court  Is  affirmed. 

[91  The  questions  of  liability  between  ap- 
pellant and  the  Postal  Company  presented 
by  the  record  depend  upon  the  question  as 
to  whether  or  not  the  act  of  Congress  of 
June  18,  1910,  has  the  effect  of  suspending 
and  dlsplodng  i^te  regulations  and  laws 
with  reference  to  the  telegraph  business.  It 
Is  argued  by  tbe  appellant  that  the  act  of 
1910  did  not  undertake  to  regulate  the  duties 
and  liabilities  betweoi  the  tel^raph  com- 
panies and  their  patrons  and  customers,  but 
that  it  only  undertakes  to  deal  with  rates, 
and  that  Congress  has  not,  therefore,  taken 
full  control  of  the  telegraph  budness,  and 
that  consequently  the  laws  of  the  state  apply 
to  transactions  of  the  Und  presented  by  this 
record.  Unda  the  law  of  both  the  states  of 
Mississippi  antf  .^bama  the  wiUfifl  and 
wantcm  ne^ect  of  the  telegraph  cwupany  In 
sending  and  delivering  a  message  authorises 
punitive  damages.  Zt  follows  that  the  mat- 
ters pleaded  in  defenito  of  this  sidt  do  not 
presrait  a  defense,  with  the  excqttlon,  pos- 
sibly, <^  the  60.  day  time  limit  for  filing  a 
claim,  but  the  record  shows  the  suit  was 
died  within  the  60  days,  and  that  question  la 
not  presented  tOr  decision  here. 

The  appellant  concedes  that  it  the  federal 
law  prevails  and  applies  to  this  case,  there 


can  be  no  recovery  of  punitive  damages  un* 
leas  it  Is  shown  that  the  master  either  par- 
ticipated in  the  wrong  of  the  servant  or 
afterwards  ratified  It,  and,  further,  the  appel- 
lant could  not  establish  llablUty  ^  showing 
that  the  master  participated  In  the  wrong, 
or  ratified  It,  as  construed  by  the  federal 
courts,  after  It  was  done.  Tbe  question  must 
turn  upon  whether  the  state  or  federal  law 
governs  the  llablUty  In  this  case. 

[4,  61  The  act  to  regulate  commerce  was 
amended  by  the  act  of  1910  so  as  to  make 
telegraph  companies  commoa  carriers,  and 
provides  that: 

**AI1  charns  made  Cor  •  •  *  sarvlce  rendered 
or  to  be  rendered  in  tbe  transportatlMi  of  passen- 
gers or  property  and  for  traosmission  of  mes- 
sases  by  telegraph,  telephone,  or  cable,  as  afor«- 
Batd,  or  in  connectioD  therewith,  shall  be  Jiut 
and  reasonable ;  and  every  unjust  and  nDreaacm- 
able  diai^  for  Buch  service  or  any  part  thereof 
is  prohibited  and  declared  to  be  anlawful:  Pro- 
vidod,  that  messages  by  telegraph,  telephone^  or 
cable,  subject  to  the  proviedons  of  tbls  act.  may 
be  classified  into  day,  night,  repeated,  unrepeac- 
ed.  letter,  commercial,  press,  government,  and 
such  other  classes  as  are  just  and  reasonable, 
and  (lifferent  rates  may  be  diaiged  t<a  the  differ- 
ent dasses  of  messages." 

The  contrition  of  appellee  is  that  by  this 
provision  Congress  has  taken  diarge  of  the 
telegraph  and  telephone  business  to  tbe  same 
extent  that  It  has  taken  charge  of  common 
carriers  of  persons  and  propoty  under  the 
Carmack  Amendment.  The  Oanna<^  Amend- 
ment is  as  follovra: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  tor  trans- 
portation from  a  point  in  one  state  to  e  point 
.in  another  state  snail  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  It  or  by  any  commoD 
carrier,  railroad,  or  transportation  company  to 
which  such  property  may  be  delivered  or  over 
whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rul^  or  reitalation  -  shall 
exempt  such  common  earner,  railroad,  or  trana- 
portation  company  from  the  liability  hereby  Im- 
posed: Provided,  that  nothing  In  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  octioa  whldi 
be  hns  under  exlstlog  law. 

"That  the  common  carrier,  railroad,  or  trans- 
portation company  Issuing  sach  receipt  or  bill 
of  lading  shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  transportation  com- 
pany on  whose  line  the  loss,  damage,  or  Injutr 
shaU  have  been  sustained,  the  amount  of  suoi 
loss,  damage,  or  Injury  as  it  may  be  required 
to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  at  trsn- 
Bcript  thereof." 

It  is  not  contended  tbe  ani^ttoes  In  the 
argument  here  that  this  specific  provision 
applies  to  telephone  and  telegraph  oompantas, 
but  that  the  provision  of  the  statute  above 
quoted,  on  common  carrien,  la,  In  effect  as 
.broad  and  comprebensiTe  as  tba  iJumaA 
Amendment,  and  that  it  has  the  me&maj 
effect  of  the  federal  government  having  un- 
dertaken fall  Control  of  this  business,  and 
that,  as  to  Interstate  messages,  state  laws 
and  decisions  are  inapplicable,  but  that  the 
liability  is  enUrcily  ooutrolled  by  the  fMeral 
laws  and  dedalona  tt  neons  to  vm  that  the 
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jict  of  1810  Is  bo  broader,  when  applied  to 
telegraph  and  t^ephone  companies,  than  the 
original  act  to  regulate  commerce  prior  to 
the  Carmack  Amendment  was  to  the  rail- 
roads, and  that  the  same  rulee  would  apply 
to  the  telegraph  business  under  the  presrait 
statute  as  applied  to  the  railroads  under  the 
statute  prior  to  the  Carmack  Amendment 
We  are  aware  that  the  courts  of  several 
states,  and  scnne  of  the  federal  courts,  have 
decided  In  accordance  with  the  contention  ot 
appellee,  and  that  this  court,  in  the  case  ot 
Western  Union  Tel^raph  Co.  v.  Showers,  73 
South,  276,  followed  those  decisions  in  hold- 
ing that  the  act  of  Congress  had  superseded 
«tate  Ulwb  and  decUdons.  In  the  present 
ease,  these  authorities  have  been  reviewed 
and  discussed  In  the  arguments,  and  we  have 
car^ully  examined  them,  and  have  readied 
t3ie  conduslon  that  these  decisions  have  mls- 
coocelved  the  effect  of  the  act  of  1910,  and 
faave  misconstrued  the  effect  and  purport  of 
the  decision  of  the  United  States  Supreme 
Court  In  Western  Union  Telegraph  Co.  v. 
Brown,  234  U.  S.  542,  34  Sup.  Ct.  9S5,  SS  U 
Ed.  1457,  end  Adams  Ilxpress  Go.  v.  Cron- 
Inger,  226  U.  S.  491.  83  Sup.  Ct  148,  57  L. 
Ed.  314.  44  I*.  H.  A.  (N.  S.)  257,  In  Western 
Union  Co.  T.  Brown,  supra,  the  cause  of  ac- 
tion sued  on  was  broi^ht  tinder  a  statute  of 
the  state  of  South  Carolina  (Civil  Code  of 
South  Carolina,  1002,  |  SS2Si,  which  Imposed 
liability  for  the  failure  to  send  and  d^Uver 
telegrams.  As  construed  by  the  Supreme 
Comt  of  that  state,  It  was  held  that  the  tel- 
egraph company  was  liable  on  a  message  Beat 
from  South  Carolina  to  Washington,  D. 
where  tiie  caniw  of  action  arose,  because  of 
the  negligence  of  the  telegrairti  company  In 
falling  to  deliver  promptly  the  tel^ram  after 
Its  receipt  In  Washington.  The  federal  Sn* 
preme  Court  In  deddliig  thto  case  says: 

"Whatever  variations  -of  oplni<m  and  practice 
there  may  have  been,  it  Is  establi^ed  as  the  law 
of  this  court  that  when  a  person  recovers  in 
«)ne  jurisdiction  for  a  tort  committed  in  another, 
he  does  so  on  the  ground  of  an  obligation  Incur- 
red at  the  place  of  the  tort  that  accompanies  the 
person  of  the  defendant  elsewhere,  and  that  is 
□ot  only  the  ground,  bat  the  measure,  of  the 
maximum  recovery.  *  •  *  The  Injustice  of 
imposing  a  greater  llahility  than  that  created 
by  Uie  law  governing  the  conduct  of  the  parties 
at  the  time  of  the  act  or  omission  complained 
of  is  obvious;  and  when  a  state  attempts  in 
tbis  manner  to  affect  conduct  outside  its  jurisdic- 
tion or  the  coDsequences  of  such  craiduct,  and  to 
infringe  upon  the  power  of  the  United  States, 
it  must  fail.  The  principle  would  be  iUustrat- 
od  by  supposing  a  direct  clash  between  the  state 
and  federal  statutes;  but  it  is  the  same  when- 
ever the  state  undertakes  to  go  beyond  its  Jaria- 
diction  into  territory  whwe  the  United  States 
lias  endttsive  control.** 

The  court  then  proceeds  to  say: 

"What  we  have  said  is  enough  to  dispose  of 
the  case.  But  the  act  also  is  objectionable  In 
its  aspect  of  an  attempt  to  regulate  commerce 
-among  the  states.  That  is,  as  construed,  it  at- 
tNnpte  to  determine  the  conduct  required  of  the 
tel^raph  company  in  transmittiiuc  a  message 
from  one  state  to  another  or  to  this  district  by 
■doterminini  the  oocsequenccs  of  not  pursuing 


such  conduct,  and  in  that  way  encounters  West- 
eta  U.  T.  Co.  v.  PandletMLl22  U.  S.  347.  7 
Sup.  Ct  1126.  80  L.  IM.H87,  1  Interst  Com. 
B.  806,  a  decision  in  no  way  qualified  by  West- 
ern U.  T.  Oo.  V.  Commercial  Mill.  Co.,  218  .U. 
S.  406,  81  Sup.  Ct  50,  54  L.  Ed.  1088,  36  L. 
B.  A.  (N.  S.)  SSO,  21  Ann.  Cas.  815." 

In  other  words,  the  Supreme  Court  merely 
held  that  a  state  cannot  Impose,  by  Its  stat- 
utes or  decisions,  liability  that  would  extend 
to  conduct  beyond  the  territorial  limits  of 
the  state.  It  will  readily  be  seen  that  if 
each  state  could  extend  its  statutes  beyond 
Its  own  borders  and  Impress  liability  upon 
a  person  for  acts  dtme  outside  of  its  terri- 
torial Jurisdiction,  there  would  be  the  ut- 
most ctmfualon.  But  the  federal  Supreme 
Court  In  the  case  quoted  above,  did  not  de- 
cide, and,  we  apprehend,  will  not  decide, 
that  a  state  cannot  enforce  the  performance 
of  duties  within  Its  borders  even  as  to  Inter- 
state transactions,  until  Congress  shall  have 
provided  a  rule  of  liability.  In  the  note  to 
the  Lawyers'  Edition  report  of  this  case,  the 
learned  editor  <^  the  r^wrt  says: 

"Had  the  default  occurred  in  South  Carolina, 
however,  a  different  result  must  have  been  reach- 
ed, under  the  doctrine  of  Western  U.  T.  Oo.  v. 
Crovo,  220  U.  S.  864.  31  Sup.  Ot  899.  55  L. 
Ed.  498,  where  a  state  statute,  under  which  a 
penalty  is  incorred  by  a  telegraph  company 
which  negligently  fails  to  transmit  within  the 
state  as  promptly  as  practicable  a  message  re- 
ceived at  an  office  in  the  state  for  transmissioD 
to  a  person  In  another  state,  was  held  to  be 
a  valid  exerdae  of  the  police  power  of  the  state, 
in  the  absence  ot  any  legislation  by  Congress  on 
the  subject.  In  Ivy  v.  Wcetom  U.  T.  Co.  [(C. 
G.)  165  Fed.  371]  supra,  the  action  was  bas- 
ed upon  a  failure  to  deliver  a  message  seat  to  a 
point  in  Indiana  from  a  place  In  Arkansas,  in 
which  latter  state  the  suit  was  brought  The 
court  applied  the  Arkansas  mental  anguish  stat- 
ute, and  held  that  as  so  applied,  the  statute, 
though  incidentally  affecting  contracts  for  the 
tranamission  of  interstate  measages,  was  not  an 
unconstitutional  regulation  of  mterstate  com- 
merce." 

In  Western  Union  Telegraph  Co.  t.  Crovo, 
220  U.  S.  364,  31  Sup.  Ot  390,  55  U  Ed.  498. 
above  referred  to,  the  court  discussing  the 
proposition  of  imposing  penalties  upon  Inter- 
state messages  by  state  laws,  said: 

"The  onlv  question  for  decision  la  whether 
a  statute  of  the  state  of  Vli'ginia  which  Imposes 
a  penalty  for  the  faUure  to  transmit  a  dispatch 
received  at  an  office  of  the  company  In  the  state 
for  transmission  to  a  person  In  another  state  la 
a  valid  exercise  of  the  jxnrar  of  the  state,  the 
delay  occurring  in  the  state.  That  companies 
engaged  in  the  tel^aph  baslness,  whose  lines 
extend  from  one  state  to  anotber,  are  engaged  in 
interstate  commerce,  and  that  meesagea  passing 
from  one  state  to  anotiier  constitute  such  com- 
merce. Is  indisputable.  Such  companies  and 
such  messages  come,  therefore,  under  the  regu- 
lating power  of  Congress.  It  follows,  then, 
that  if  this  statute  as  applied  In  the  state  court 
is  to  be  construed  as  a  regulation  of  commerce 
between  the  states,  It  is  in  excess  of  the  power 
of  the  state.  *  *  *  No  attempt  Is  here  made 
to  enforce  the  provisions  of  the  state  statute  l>e- 
yond  the  limits  of  the  state,  and  no  other  state 
could,  by  legislative  enactment  affect  in  any 
degree  the  duty  of  the  company  In  relation  to  the 
delivery  of  messages  within  the  limits  the 
state  of  Georgia.  No  confusion,  therefore,  could 
be  expected  in  carrying  out  within  the  limits 
of  that  state  the  provinons  of  the  statute.  It 
la  true  it  provides  a  penalty  for  m  vbdatiwi  of 
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it!  terms  and  permiti  a  reeoTerr  of  the  amount 
thereof  irrespective  of  the  question  whether  aAr 
actual  damages  have  been  sustained  by  the  Indt- 

viilual  who  brings  the  suit:  but  that  is  only  a 
matter  in  aid  of  the  performance  of  the  general 
duty  owed  by  the  company.  It  la  not  a  regula- 
tion of  commerce,  but  a  prorlrion  which  only 
iacidenUlly  affects  it  •  •  •  'While  it  is  vi- 
tally important  that  commerce  between  the 
states  should  be  unembarrassed  by  vexatious 
state  regulations  regarding  it  yet  on  the  other 
hand,  there  are  many  occastons  where  the  po- 
lice power  of  the  state  can  be  properly  exercised 
to  insure  a  faithful  nnd  prompt  pcorformance  of 
duty  within  the  limits  of  the  state.npon  the  part 
of  those  who  are  engaged  in  Interstate  com- 
merce. We  think  the  statute  in  question  is 
one  of  that  class,  and  in  the  absence  of  any  leg- 
islation by  Congress  the  statute  is  a  valid  exer- 
cise of  the  power  of  the  state  over  the  subject'  " 

Id  the  case  of  Adams  Express  Co.  t.  Cron- 
Inger.  226  U.  S.  491,  S3  Sup.  Ct  148.  57  U 
Ed.  314,  44  li.  R.  A.  (N.  S.)  267.  wbtcb  in- 
/olved  a  question  as  to  whether  or  not  Cod- 
gress  had  taken  over  full  control  of  railroad 
transportation  under  the  Carma<^  Amend- 
ment, the  federal  Supreme  Court  In  analyz- 
li^  the  act  as  applied  to  railroad  companies 
contained  in  the  Carmack  Amendment  above 
referred  to,  says: 

"The  siniificant  and  dominattng  features  of 
that  amendment  an  these: 

"First  It  afflnnatlvdy  requires  the  initial 
carrier  to  issue  *a  receipt  or  bul  of  lading  there- 
for,' when  it  receives  'property  for  transporta- 
tion from  a  point  in  one  state  to  a  point  m  an- 
other.' 

"Second.  Such  initial  carrier  is  made  'lia- 
ble to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  Injury  to  such  property  caused  by 

"Third.  It  is  also  made  liable  for  any  loss, 
damage,  or  injnry  to  such  property  caused  by 
'any  common  carrier,  railroad  or  transporta- 
tion company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  prop- 
erty may  pass.' 

''Fourth.  It  affirmatively  declares  that  'no 
contract  receipt,  rule  or  regulation  shall  exempt 
such  common  carrier,  railroad,  or  transportation 
company  from  the  liability  hereby  fmpoiBed.* 

"Prior  to  that  amendment  the  rule  of  carrier's 
liability,  for  an  interstate  shipment  of  property, 
as  enforced  in  both  federal  and  state  courts,  was 
either  that  of  the  general  common  law  as  de- 
clared by  this  court  and  enforced  in  the  federal 
courts  throughout  the  United  States  (Hart  v. 
Pennsylvania  K.  Co.,  112  U.  S.  331,  5  Sup.  Ct 
151,  28  L.  Ed.  717),  or  that  determined  by  the 
supposed  public  policy  of  a  particular  state 
(Pennsylvsnia  R.  Co.  v.  Hughes.  191  U.  S.  4T7, 
24  Sup.  Ct  182.  48  L.  Ed.  268),  or  that  pre- 
scribed by  statute  law  of  a  particular  state  (Chi- 
cago. M.  &  St  P.  R.  Co.  v.  Solan.  169  U.  S. 
133.  18  Sup.  Ct.  289,  42  L.  Ed.  688).  •   •  • 

"That  the  legislation  supersedes  all  the  regula- 
tions and  policies  of  a  particular  state  upon  the 
name  subject  results  from  its  general  charac- 
ter. It  embraces  the  subject  of  the  liability  of 
the  carrier  under  a  bill  of  lading  which  be  must 
imue,  and  limits  bis  power  to  exempt  himself 
by  rule,  regulation,  or  contract  Almost  every 
detail  of  the  subject  is  covered  so  completely 
that  there  can  be  no  rational  doubt  but  that 
Congress  intended  to  take  possession  of  tlie  sub- 
ject and  supersede  all  state  regulation  with  ref- 
erence to  it.  Only  the  silence  of  Congress  au- 
thorized the  exercise  of  the  police  power  of  the 
state  upon  the  subject  of  such  contracts.  But 
when  Congress  acted  in  such  a  way  as  to  mani- 
fest a  purpose  to  exercise  its  conceded  authori- 
ty, the  regulating_power  of  the  state  ceased  to 
exist  Northern  P.  B.  Ca  v.  WasblDgton.  222 
U.  S.  870.  82  Sup.  Ct  160,  66  U  Ed.  287; 


Southern  R.  Co.  t.  Reid.  222  U.  S.  424.  82  Supw 
Ct  140.  56  L.  Ed.  257 ;  Second  Emptoyers'  Ua- 
bilitr  Gases.  Mondou  v.  New  York,  N.  H.  & 
H.  R^Ca.  223  U.  S.  1,  82  Sup.  Ct  169.  56  Ii. 
Ed.  827.  88  L.  B.  A.  or.  8.)  W' 

It  will  be  seen  that  the  Carmadc  Amend- 
ment radically  changed  the  obUgatlcms,  lia- 
bilities, and  duties  of  a  common  carrier  In 
transportation  as  existing  prior  to  1906,  and 
as  dted  by  the  oonrt  in  the  above  quotation. 

On  pace  605  of  226  U.  S..  page  152  of  8S 
Sup.  Gt,  page  320of57UBd.  (44UR.A. 
[N.  S.]  257).  of  the  above  case^  the  oonrt 
says: 

"That  the  legislation  supemdes  all  the  regu- 
lations and  policies  of  a  particular  state  upon 
the  same  subject  results  from  its  general  char- 
acter. It  embraces  the  subject  of  the  liability 
of  the  carrier  under  a  bill  of  lading  which  be 
must  issue,  and  limits  his  power  to  exempt  him- 
self by  rule,  regulation,  or-  contract.  Almost 
every  detail  of  the  subject  is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt  but 
that  Congress  intended  to  take  possession  of  the 
subject  and  supersede  all  state  regulation  with 
reference  to  it  Only  the  dlmce  of  Congress 
authorized  the  exercise  of  the  police  power  of 
the  state  upon  tiie  subject  of  such  contracts. 
But  when  Congress  acted  in  such  a  wsv  as  to 
manifest  a  purpose  to  exercise  its  conceded  au- 
thority, the  regulating  power  of  the  state  ceased 
to  exist" 

In  the  case  of  Pennsylvania  Railroad  Go. 
T.  Hughes,  referred  to  the  Gronlnger  Case, 
anpra,  the  court,  discussing  the  right  of  a 
state  to  impose  regulations  under  the  federal 
act  to  regulate  commerce  as  It  then  existed, 
on  page  486  of  191  U.  S.,  page  134  of  24  Sap. 
Ct.  on  page  271  of  48  L.  Ed.,  used  the  fol- 
lowing language: 

"In  Qrogan  t.  Adams  Exp.  Oo.,  114  Pa.  523, 
7  Aa  184.  60  Am.  Hep.  860.  the  Supreme  Court 
of  Pennsylvania  expressly  declhied  to  follow  the 
rule  laid  down  in  Hart  v.  Pennsylvania  Rail- 
road Company,  adhering  to  its  own  declared  doc- 
trine, denying  the  right  of  a  common  carrier  to 
thus  limit  its  liability  for  injuries  resulting  from 
negligence.  The  cases  are  numerous  and  con- 
flicting, different  mlee  prevailing  In  different 
states.  The  federal  courts  In  cases  of  which 
they  have  jurisdiction  will  doubtiess  continue  to- 
follow  the  rule  of  the  Hart  Case,  but  the  highest 
court  of  Pennsylvania  may  edminister  the  com* 
men  law  according  to  its  understanding  and  in- 
terpretation of  it  being  only  amenable  to  re- 
view In  the  federal  Supreme  Court  where  some 
right  titie,  immunity,  or  privilege,  the  crea- 
tion of  the  federal  power,  has  been  asserted  and 
denied.  Bethell  v.  Demaret  10  Wall.  637.  19 
h.  Ed.  1007;  Delmas  t.  Merchants'  Mut  In& 
Co.,  14  WalL  666,  20  L.  Ed.  769 ;  New  York 
h.  Ins.  Co.  V.  Hendren.  02  U.  S.  287.  23  Li  Ed. 
709:  United  States  v.  Thompson,  93  D.  S.  68^ 
23  L.  Ed.  982. 

"In  the  Supreme  Court  of  Pennsylvania  a 
further  assignment  of  error  was  made  as  fol- 
lows: 'III  The  learned  court  below  erred  in 
entering  judgment  in  conflict  witii  the  act  of 
Congress  of  February  4, 1887,  entitled  "An  act  to 
regulate  commerce."  Section  1  of  said  act  clear- 
ly provides  that  where  the  transportation  is 
from  one  state  to  another,  under  a  through  bill 
of  lading,  its  provisions  shall  be  carried  out  un- 
less it  be  to  conflict  with  a  statute  of  the  state 
in  which  it  may  be  performed,  or  in  conflict  with 
the  policy  of  tiie  United  States  as  laid  down  in 
the  federal  courts,  and  that  ^  the  contract  was 
valid  in  the  place  where  made,  and,  as  there  is 
no  statute  in  Pennsylvania  prohibitory  of  an 
agreed  valuation  to  establish  a  rate,  and  as  it 
is  consistent  with  the  poUey  ot  the  United  States- 
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8B  declared  bT  the  federal  eoarts,  the  Jadi^ent 
should  have  been  for  the  Taluation  mentioned 
in  the  contract* 

"Of  this  asaME&ment  of  error.  Mr.  Justice 
Potter,  delivering  the  opinion  of  the  Snpreme 
Court  of  Pennsylvania,  said:  The  third  assien- 
ment  of  error  suggests  that  the  enti7  of  judg- 
ment is  in  conflict  with  the  Interstate  Comme:«e 
Act  of  Congress.  This  seems  to  be  an  after- 
thought, as  there  Is  no  indication  in  the  record 
that  this  question  was  raised  or  considered  In 
the  court  below.  It  is  not  apparent  how  the 
act  can  have  an;  application  to  this  case.  It 
contains  nothing  beanng  udod  the  validity  of  a 
contract  limittns  the  liabilit?  of  a  railroad  for 
loss  or  injury  caused  by  neitligenee.  The  object 
of  the  act  seems  to  be  to  secure  continuous  car- 
riage and  uniform  rates,  and  to  compel  the  fur- 
nishing of  equal  facilitiea.  We  cannot  see  that 
the  entry  of  judgment  in  this  case  interferes  In 
any  way  with  the  leeitimate  exercise  of  inter- 
state commerce.' 

"Upon  the  authority  of  Missouri,  K,  ft  T.  R. 
Co.  V.  Elliott,  184  U.  S.  533,  22  Sup.  Ot  446, 
46  L.  Ed.  674,.  it  may  be  admitted  that  the 
question  of  the  decision  of  the  state  court,  be- 
ing in  contraventiott  of  the  legislatimi  of  Con- 
gress to  regulate  interstate  commerce,  was  suffi- 
ciently made,  and  the  adverse  decision  to  the 
party  claiming  the  benefit  of  that  act  gives  rise 
to  Uie  right  of  review  here.  In  refusing  to  lim- 
it the  recovery  to  the  valuation  agreed  upon, 
did  the  state  court  deny  to  the  company  a  right 
or  privilege  secured  by  the  interstate  commerce 
law?  It  may  be  assumed  that  under  the  broad 
power  conferred  upon  Congress  over  interstate 
commerce  as  defined  in  repeated  decisions  of  this 
court,  it  would  be  lawful  foe  that  body  to  make 
provifdon  as  to  contracts  for  interstate  carriage, 
permitting  the  carrier  to  limit  its  liabiUtr  to  a 
particular  sum  in  consideration  of  lower  freight 
rates  for  transportation.  But  upon  examinatUHi 
of  the  terms  of  the  law  relied  upon  we  fail  to 
Snd  any  such  provision  therein.  The  sections  of 
the  interstate  commerce  law  relied  upon  by  the 
learned  counsel  for  plaintiff  in  error  (24  Stat,  at 
L.  370-82,  c.  104,  U.  S.  Comp.  Stat  1901,  pp. 
3154-3159;  25  Stat  at  L.  855,  c.  382,  U.  S. 
Comp.  Stat  1901,  p.  8158)  provide  for  equal 
focilitiea  to  shippers  for  the  interchange  of  traf- 
fic; for  nradiscriminatioo  in  freight  rates;  for 
keeping  schedules  of  rates  open  to  public  inspec- 
tion ;  for  posting  the  same  in  public  places,  with 
certain  particulars  as  to  charges,  roles,  and  reg- 
nlaticms;  for  the  publication  ot  joint  tariff  rates 
for  continnous  transportation  over  one  or  more 
lines,  to  be  made  public  when  directed  by  the 
Interstate  Commerce  Commission;  against  ad- 
vances in  joint  tariff  rates  except  after  10 
days'  notice  to  the  Commission;  against  reduc- 
tion of  joint  tariff  rates  except  after  3  days' 
like  notice ;  making  it  unlawful  for  any  party  to 
a  joint  tariff  to  receive  or  demand  a  greater  or 
less  compensation  for  the  transportation  of  prop- 
erty between  points  as  to  which  a  joint  tariff  is 
made  different  than  is  specified  in  the  schedule 
filed  with  the  commission;  giving  remedies  for 
the  enforcement  of  the  foregoing  provisions,  and 
providing  penalties  for  th«r  violation;  making 
It  unlawiul  to  prevent  continuous  carriage,  and 
providing  that  no  break  of  bulk,  stoppage,  or 
interruption  by  the  carrier,  unless  made  in  good 
faith  for  some  necessary  purpose,  without  In- 
tention to  evade  the  act,  snail  prevent  the  car- 
riage of  freights  from  being  treated  as  one  con- 
tinuous carriage  from  the  place  dhipibent  to 
the  place  of  destination. 

"While  under  these  provisions  it  may  be  said 
that  Congress  has  made  it  obligatory  to  provide 
proper  facilities  for  interstate  carriage  of  freight, 
and  has  prevented  carriers  from  obstructing  con- 
tinuous shipments  on  interstate  lines,  we  look  in 
vain  for  any  regulation  of  the  matter  here  in 
controversy.  There  is  no  sanction  of  agreements 
of  this  character  limiting  liability  to  stipulated 
valuations,  and,  until  Ocmgress  sbmll  legislat* 

74  80^-60 


uptm  It  is  there  any  valid  objection  to  the 
state  enforcing  its  own  r^latitms  upon  the 
subject,  although  it  may,  to  this  extent,  Indi- 
rectly aff^  interstate  commerce  contract^  of 
carriage? 

"It  ia  well  settled  that  the  state  may  make 
valid  enactments  in  the  exercise  of  its  legislative 
power  to  promote  the  welfare  and  convenience  of 
Its  citizens,  although  in  their  operation  they 
may  have  an  effect  upon  interstate  traf- 
fic. ♦ 

"The  case  of  Chicago,  M.  ft  St  P.  R.  Co.  v. 
Solan,  169  U.  S.  133, 18  Sup.  Ct  289,  42  U  Ed. 
688,  is,  in  our  opinion^  virtually  decisive  of  the 

auestion  made  upon  this  branch  of  the  case.  In 
lat  case  cattle  were  loaded  at  Rock  Valley, 
Iowa,  to  be  shipped  to  Chicago.  The  contract, 
as  here,  was  for  interstate  transportation.  An 
injury  happened  to  the  drover  in  charge  of  the 
cattle  in  Iowa,  due  to  the  negligence  of  the 
transporting  company.  The  shipper  luid  sfftied 
a  contract  providing:  'That  the  company  iball 
in  no  event  be  liable  to  the  owner  or  person  in 
charge  of  said  stock  for  any  injury  to  his  person 
in  any  amount  exceeding  the  sum  of  1500.  The 
company  averred  and  offered  to  prove  that  in 
view  of  this  limited  liability,  it  had  agreed  to 
transport  the  cattle  at  a  reduced  rate.  The 
Statute  of  Iowa  provided;  *No  contract  receipt 
rule  Of  regulation  shall  exempt  any  corporation 
engaged  in  transporting  persons  or  property  by 
railway  from  liability  of  a  common  carrier,  or 
carrier  ot  passenges.  which  would  exist  had  no 
contract,  receipt  nue  or  regulation  been  made 
or  entered  into.*  Iowa  Code  of  1873,  {  1308. 
The  trial  court  charged  that  the  linutation  con- 
tained in  the  contract  was  void,  and  a  verdict 
of  |l,00O  damages  was  returned.  A  Judgment 
on  the  verdict  vaa  affirmed  in  the  Supreme 
Court  of  Iowa.  In  delivering  the  opinion  of  this 
court  Mr.  Justice  Gray  said  (169  U.  S.  p, 
137  [18  Sup.  (Dt  291, 42  L.  Ed.  688]):  'A  carrier 
exercising  his  calling  within  a  particular  state, 
although  engaged  in  the  hndneas  of  interstate 
commerce,  is  anaiwerable,  according  to  the  law 
of  the  state,  for  acts  of  nonfeasance  or  of  mis- 
feasance committed  within  Its  limibi.  If  he  fails 
to  deliver  goods  to  the  proper  consignee  at  the 
right  time  and  plac&  M  if  by  negligence  in 
transportation  he  inSlcts  Injury  upon  the  per- 
son of  a  passenger  brought  from  another  ^tate, 
the  right  of  action  for  the  consequent  damage  is 
given  by  the  local  law.  It  is  equally  within  tbe 
power  oi  the  state'  to  prescribe  the  saJEeguards 
and  precantlons  foreseen  to  be  necessaiy  and 
proper  to  prevent  by  anticipation  those  wrongs 
and  injuries  which,  after  they  have  been  in- 
flicted, the  state  has  the  power  to  redress  and 
to  punish.  The  rules  prescribed  for  the  con- 
struction of  railroads,  and  for  tiieir  management 
and  operation,  designed  to  protect  persons  and 
property,  otherwise  endangered  by  their  use,  are 
strictly  within  the  scope  of  the  local  law.  They 
are  not.  In  themselves,  regulatiims  ot  interstate 
commerce,  although  they  control.  In  some  de- 
gree, the  conduct  and  the  liability  of  those  en- 
gaged In  sudi  commerce.  So  long  as  Congress 
has  not  legislated  upon  the  particular  subject; 
they  are  rather  to  be  regarded  as  l^slatioa  In 
aid  of  such  commerce,  and  as  a  rlghtfnl  exer- 
cise of  the  police  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  all  persons  and 
corporations  within  its  limits.  •  •  ♦ 
statute  now  In  question,  so  far  as  It  concerns 
liability  for  injuries  happening  within  the  state 
of  Iowa,  which  is  the  only  matter  presented  for 
decision  in  this  case,  clearly  comes  within  the 
same  principles.  It  is  in  no  just  sense  a  regula- 
tion of  commerce.  It  docs  not  undertake  to 
impose  any  tax  upon  the  company,  or  to  restrict 
the  persons  or  things  to  be  carried,  or  to  regu- 
late the  rate  of  tolls,  fares,  or  freight  Its  whole 
object  and  effect  are  to  make  it  more  sure  that 
railroad  companies  shall  perform  the  duty,  rest- 
ing upon  them  by  virtoe  of  th^  employment 
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aB  common  carriers,  to  ase  the  utmost  care  and 
iKligence  in  the  transportatim  of  pasBengers  and 
goods.' "  ■ 

[I]  Beverting  to  the  act  of  1910,  set  out 
above,  what  statute  of  the  United  States  reg- 
ulates llaotUties,  rights,  and  duties  between 
the  telegraph  company  and  Its  patrons?  It 
Is  elementary  that  there  is  no  federal  com- 
mon law,  and  that  the  powers  of  the  federal 
gorenunent  are  delegated  ones,  and  it  most, 
by  statute,  prescribe  the  rules  and  rela- 
tions of  a  subject  committed  to  Its  care. 
United  States  r.  Hudson,  7  Cranch,  32.  3  L. 
Eid.  2^;  Hughes'  Federal  Jurisdiction  and 
Procedure,  pp.  S,  6,  and  22;  Wheaton  t. 
Peters.  8  Pet.  691,  8  L.  Ed.  1066;  Smith  t. 
Alabama,  124  U.  S.  466  [8  Sup.  Ct  664]  31 
Tj.  Bd.  60B.  ^nie  federal  gOTemment,  In  coses 
where  Congress  has  not  acted,  enforces 
rigbtB  In  matters  bron^t  before  It  within  its 
Jurisdiction  according  to  the  laws  of  l^e 
states,  fnit  does  not,  In  all  cases,  follow  the 
state  courts*  Interpretations  of  the  common 
lav.  but  uses  its  own  Judgment  and  decides 
ftHT  itself  what  tbe  common  law  la.  In  some 
of  the  decisions  this  would  create  oonfui^n, 
unless  we  bear  In  mind  that  the  federal 
government  is  a  goremment  of  delisted 
powers,  and  that  it  has  never,  by  statute, 
adopted  the  common  law  as  it  existed.  In 
England  or  in  any  particular  Juris^ctlon. 
Inaamucb  aa  each  state  Is  sovereign,  and 
adopts  the  common  law.  modified  try  Its  local 
conditions  and  rarirtmrnent.  It  would  seem 
that  the  state  court  ought  to  be  best  able  to 
judge  of  the  common  law  in  matters  coming 
hefore  It  or  arising  within  Its  territory.  Cer- 
tainly the  rights,  duties,  and  obligations  Im- 
posed by  the  act  of  1910,  whatever  they  may 
be,  must  be  enforced  according  to  the  law  of 
the  State  where  the  cause  of  action  originat- 
ed, as  ijongress  has  not  provided  spet^flcally 
what  are  those  duties  and  rights,  nor  provid- 
ed how  and  In  what  courts  they  should  be 
exercised  and  enforced. 

The  government  of  the  United  States  and 
the  governments  of  the  several  states,  being 
Independent  and  Interdependent,  neither  of 
them  having  full  governmental  functions,  and 
being  composed,  within  the  limits  of  a  state, 
of  the  same  citizens,  It  Is  of  the  utmost  Im- 
portance that  rights  be  enforced ;  and,  where 
the  federal  government  has  supreme  power, 
but  has  not  asserted  it  to  Its  full  extent,  the 
state  laws  should  supplement  the  federal  law 
so  as  to  secure  to  all  citizens  of  the  country 
some  remedy  for  wrongs  and  some  plan  for 
the  enforcement  of  rights.  And  until  neces- 
sarily there  is  a  conflict,  courts  should  not 
construe  the  law  so  as  to  deprive  a  person  of 
his  rights  of  property  or  person  In  the  en- 
forcement of  obligations  due  him.  We  think 
the  sound  rule  ts  to  hold  that  the  telegrnph 
and  telephone  business  now  stand  practically 
on  the  same  plane  of  liability  and  obliga- 
tion as  railroads  stood  prior  to  the  Carmack 
Amendment. 


We  have  examined  the  authorities  wbldi 
take  the  contrary  ^w,  indndii^  Western 
Union  Tdegraph  Go.  t.  Showers,  in  this  stat^ 
and  reach  the  conclusion  that  they  have  an- 
nounced the  wrong  rule,  and  until  the  federal 
Supreme  Court,  which  has  final  authority  In 
this  mattw,  shall  decide  otherwise,  we  hold 
that  the  state  law  applies  to  tlie  telegrajdi 
and  telephone  business,  even  thou^  It  inci- 
dentally may  affect  Interstate  comm«Te,  and 
the  Showers  Case  Is  herein  overruled. 

The  court  below  having  reached  the  con- 
trary conclusion,  the  Judgment  la  reressed. 
and  the  cause  remanded. 

Reversed  and  remanded. 

SrffiVENS,  7..  dl8s«its. 
SYKBS,  J.,  lock,  no  part 

(tW  HlBB.  SI) 

HOLMES  BROS.  v.  McOALL.    (No.  19048.) 

(Supreme  Court  of  MisdsdpiA  Dlvi^Mi  A. 
April  9,  1917.) 

1.  Bills  Awn  Notes  «=96&— "Bxbcdtioi?.** 

The  "ezecatioa"  of  a  note  involves,  not 
only  the  signing  but  the  delivery  of  the  notet 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  H  9&-10B. 

For  otiier  definitions,  see  Words  and  Eluases, 
First  and  Seoimd  Series,  Eizeeotlon.] 

2.  Bills  ahd  Noras  ^E»4e2— Dxlxvkbt-^B«vi- 

DEITCE. 

Delivery  of  a  note  Is  presumed  prima  facie 
from  its  Introduction  in  evidence  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1649-1661.} 

3.  Bills  ano  Noras  «»4K^ioiTiNa  Nora 
—Admission— BUBDBH  or  Fsoof. 

A  special  plea  under  oath,  as  required  by 
Oode  1906,  |  1974,  to  put  in  iBsne  signing  of 
note,  denying  execution  and  delivery  of  note, 
but  aetdnr  forth  that  signature  was  obtained 
by  fraud,  u  in  dEeet  an  admission  of  rigning 
entitling  plaintiff  to  rest  his  case  on  having 
introduced  note  in  evidence;  delivery  bens 
presumed  from  introduction. 

[Ed.  Note.--For  other  cases,  see  BUls  and 
Notes.  Cent.  Dig.  H  1642-1664;  Fleedinft  Oeitf. 
Dig.  I  866.1 

4.  Bills  and  Notes  <i~itiOi  —  AmaiCATXvE 
Depxnse— Fraud. 

That  defendant's  signature  to  a  note  sued 
on  was  obtained  by  fraud  is  an  affltmative  de- 
fense to  be  proven  by  defendant. 

Appeal  from  CSrcnlt  Court,  Sunflowei 
County;  Frank  E.  Everett,  Judge. 

Suit  Holmes  Brothers  against  Neal  Mc 
Gall.  Judgment  for  defendant,  and  plain  till 
appeals.  Reversed  and  remanded. 

The  special  plea  referred  to  In  ttie  aplnloo 
Is  as  follows: 

"Comes  the  defendant,  Neal  UcGall,  by  bi^ 
attorney,  and  for  fur^ar  plea  in  this  behalf 
says  that  the  plaintiff  ought  not  to  have  and 
maintain  his  aforesaid  action,  because  he  says 
that  he  did  not  execute  or  deliver  Che  note  here> 
in  sued  on,  and  that  his  signature  was  procui^ 
ed  to  said  note  by  false  and  fraudulent  repre- 
sentation then  and  there  made  to  him  at  flic 
time  of  procuring  his  signature  to  said  note' 
that  said  false  and  fraudulent  representatl^is 
were  made  to  him  hj  and  through  an  agent  np' 


«s>For  other  bum  ■••  aame  topic  and  KBT-NUICBBB  In  all  Ker-Numb^^||^^^^[^g{^;^|^]^|^ 


MlSBj 


DENSON  T. 


THIGPEN 


787 


resentintr  the  plalDtlff  herelo,  Holmes  Bros.; 
and  that  aaid,  ialse  and  fraudulent  representa- 
tions cotuisted  in  said  a^ent  of  HolmeB  Bros., 
the  plaintiff  herein,  representioc  to  said  defend- 
ant that  bis  B^nature  was  being  placed  to  said 
note  sued  on  as  a  witness  and  not  as  a  prind* 

§al.  And  this  the  defendant  is  read;  to  verify. 
.  D.  Nein,  Attonier  for  defendant 
"State  of  Mississippi.  Count?  of  Sunflower. 
Personally  appeared  oefore  me,  the  undersized 
clerk  of  Uie  circuit  court  in  and  for  the  county 
and  state  aforesaid,  Neal  McCall.  the  defend- 
ant in  the  above-styled  cause,  who,  being  Brst 
duly  sworn  by  me,  states  on  oath  that  the  mat- 
ters and  things  contained  in  the  above  and  fore- 
going plea  are  true  and  correct  as  therein  stat- 
ed. >Ieal  McCall. 

"Sworn  to  and  sabscribed  before  me,  this  the 
5th  day  ot  October,  1915.   J.  R.  Key,  Circuit 

M.  Holmes,  <a  McComb  City,  for  appel- 
lant. B.  D.  Neill,  ol  Indiauola.  for  appellee. 

SMITH,  a  J.  This  is  a  8iUt  upon  a  prom- 
issory note,  commenced  hy  attachment  in  tlie 
conrt  of  a  justice  of  the  peace.  In  the  court 
below  tbo  trial  on  tbe  attachment  Issue  re- 
suited  In  favor  of  tbe  defendant,  be  b^ng 
awarded  damages  in  the  sum  of  $81  for  the 
wrongful  suing  oat  (tf  the  attachment  OSie 
cause  then  came  on  to  be  heard  on  the  mer- 
its, and,  treating  the  case  as  one  originating 
In  the  drcolt  court,  the  defendant  filed  two 
pleas  in  bar:  The  general  issue,  and  a  spe- 
cial plea  sworn  to  (which  the  r^orter  will 
set  oat  in  full).  Tho  plaintiff,  thereupon 
introduced  in  evidence  the  note  sued  on  and 
rested,  whereupon,  on  motion  of  the  defend- 
ant, this  evidence  was  excluded,  tbe  Jury  were 
Instructed  to  find  tor  the  defoidant,  and 
there  was  a  verdict  and  judgment  according- 
ly. The  plaintUIs  appeal  and  assign  as  error 
two  rulings  of  tbe  court  below  both  of  which 
were  made  In  the  progress  of  the  trial  on  the 
merits,  and  one  of  which  was  the  exclusion 
of  the  plftlnttfTs  evidence. 

Section  1»74  of  the  Code  of  IO96  relieves 
the  plalntifl,  in  suits  founded  upon  any  writ- 
ten Instrument,  from  proving  "the  signature 
or  execution  thereof,  unless  the  same  be  spe- 
dolly  denied  by  a  plea,  verified  by  tike  oatb 
of  the  party  pleading  Uie  same." 

[1-4]  The  execution  of  a  promissory  note 
is  the  signing  and  delivery  thereof,  both  of 
which  must  be  proven  when  the  execution  is 
denied  under  oath.  The  second  element — 
that  is,  delivery — is  presumed  prima  fade 
from  the  introduction  of  the  note  in  evidence 
by  the  plalntUC.  The  defendant's  special  plea 
denied  the  execution  and  delivery  of  the 
note,  but  then  proceeded  to  set  forth  that  hla 
signature  thereto  was  obtained  by  fraudu- 
lent representations,  so  that,  construing  the 
plea  as  a  whole  and  most  strongly  against 
the  pleader,  it  denies  the  delivery  but  not  the 
signing  of  the  note,  and  sets  forth  that  tbe 
defendant's  signature  thereto  was  obtained 
by  fraud,  an  affirmative  defease  to  be  proven 
\ff  the  defendant 
The  plaintiffs  were  not  called  upon,  there- 


fore, to  prove  the  defendant's  signature  to 
the  note;  and  the  motion  to  exclude  their 
evidence  should  have  been  overruled.  This 
error  In  no  wise  affects  the  judgment  on  the 
attachment  issue,  which  wUl  remain  la  full 
force  and  effect,  but  the  judgment  on  the 
merits  will  be  reversed,  and  the  cause  re- 
manded. 
Reversed  and  remanded. 

DENSON  V.  THIGPBIN.   (No.  18786.) 
(Supreme  C!ourt  of  Mississippi,  Division  A. 
March  26. 1917.) 

Appeal -AffD  Ebkob  «s3>657CL)— Tbiai.  on  Rso- 
0Bi>— Rk-estabxjsbhbkt  Of  Lost  Bonn— Rs- 

MAND. 

Where  the  judgment  appealed  from  finds  no 
support  in  the  record  because  It  does  not  appear 
that  any  forthnHuing  bond,  <m  which  defendant 
appellant  is  a  surety,  was  In  tact  executed,  the 
case  having  been  remanded  to  the  docket  and 
continaed  so  that  i^aintiS  appellee  might  have 
a  copy  ot  the  bond  certi6ed  to  the  Supreme 
Court  by  the  clerk  of  tbe  court  below,  but  coun- 
sel for  plalntifl  appellee  has  made  no  attempt 
to  re-establish  and  have  eertifled  the  bond  al- 
leged to  have  been  lost  since  rendition  of  the 
judgment  appealed  from,  counsel,  in  lieu  of  such 
a  step,  having  made  and  filed  an  affidavit  stating 
that  he  persmally  knows  th&t  sndi  bond  was 
executed  and  was  before  the  trial  court  whm 
judgment  was  rendered,  the  cause  will  be  re- 
manded to  the  docket  and  continued  for  re-estab- 
lishment <tf  the  lost  bond  in  the  court  below 
under  Oode  1906.  |  8173,  and  its  ontlfication  to 
the  Sniweme  Cionrt,  since  the  Supreme  Court 
must  try  the  cause  by  the  record,  and  not  upon 
statements  of  counsel  not  sustained  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
VkTOt,  Gent  Dig.  H  2S80,  288i  2883.] 

Appeal  fnmi  Circuit  Goor^  Jasper  County ; 
W.  H.  Hughes,  Jndce. 

Suit  by  S.  F.  migpen,  against  J.  O.  Den- 
son.  Frcm  the  Judgment  Denaon  appeals. 
Cause  remanded  to  tbe  docket  and  continued. 

Byrd  &  Byrd,  of  Newton,  tot  appellant 
C.  W.  ThiOMn,  ot  Bay  Springs,  tot  iQ»pellee. 

SMITH,  CL  J.  This  cause  was  remanded 
to  the  docket  at  the  last  term,  and  In  the 
opinion  then  rendered  we  said: 

"The  judgment  appealed  from  finds  no  enp- 
port  in  the  record :  for  the  reason  that  it  does 
not  appear  therefrom  that  any  fortiicoming 
bond,  on  which  appellant  is  a  surety,  was  in  fact 
executed.  Counsel  for  appellee,  however,  states 
in  his  brief  that  such  a  bond  was  in  fact  given, 
so  that  we  will  remand  the  cause  to  the  dodket 
and  continue  it  to  the  first  call  of  same  by  Di- 
vision A  in  March,  1917,  in  order  that  appellee 
may,  If  he  so  desires,  have  a  copy  of  the  bond 
certified  to  this  court  by  tbe  derk  of  the  court 
below." 

The  cause  now  comes  on  again  to  be  beard, 
vrithout  any  attempt  having  been  made  by 
counsel  for  appellee  to  re-establish  and  have 
certified  to  us  the  bond  alleged  to  have  been 
lost  since  the  rendition  of  the  judgment  ap- 
pealed from.  In  lieu  thereof  counsel  for 
appellee  baa  made  and  Sled  an  affidavit  stat' 
ing  that  he  personally  knows  that  sucb  bond 
was  executed  and  was  before  ths  court 
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when  judgment  was  rendered.  We  must  try 
the  cause  by  the  record,  not  tii>on  atate- 
nients  of  counsel  not  sustained  thereby.  In 
event  a  bond  was  In  fact  executed  and  has 
been  lost  it  can  be  re-estabUsbed  In  the 
court  below  under  section  3173  of  the  Code, 
and  then  certified  to  this  court,  so  that,  la 
order  for  this  to  be  done,  the  cause  will  be 
remanded  to  the  docket  and  continued. 


PORD  T.  PARSONS.    (No.  19197.) 
(Sopreme  Ck>urt  of  Miasissippi.  April  28. 1917.) 

Appeal  from  Circuit  Ooort,  PUie  Count?;  J. 
B.  Holden,  Judge. 

Action  betweai  J.  C.  Ford  and  W.  A.  Pai^ 
sons.  Judgment  for  the  latter,  and  the  fbrmer 
appeals.   Appeal  dismissed. 

PDR  CURIAM.    Appeal  dismissed. 


TBOUAS  ft  WIGGINS  t.  BASLDT  et  aL 
(No.  19203.) 

(Supreme  Orart  of  Mississippi.  April  28, 1917J 

Appeal  from  Circuit  Court,  Webster  Ooanty; 

J.  A.  Teat,  Judfce. 

Action  between  Thomas  &  Wifcgins  and  W.  T. 
Basley  and  others.  Judgment  for  the  latter, 
and  the  former  appeals.   Appeal  dismissed. 

PER  CURIAM.   Appeal  dismissed. 


RATBORN  V.  STATE.    (No.  19656.) 
(Supreme  Court  of  Mlssiss^t^   April  23, 1917.) 

Appeal  from  Circuit  Court,  Walthall  Gonnty; 
D.  M.  Miller.  Judge. 

Clarence  Raybom  was  cooTicted  ot  anon, 
and  he  appeals.   Appeal  dismissed. 

PBR  OUBIAlf.   AihewbI  dismissed. 


RIDDLE  T.  STATa  (Na  196380 

(Supreme  Court  oi  Mississippi.  April  23, 1917.) 

Appeal  from  Circuit  Court,  Preotiss  Count?. 
Will  Riddle  was  convicted  of  selling  liquor, 
and  he  vpeols.  AM>eal  dismissed. 

FDR  CURIAM.   Appeal  dismissed. 


WARE  T.  STATE.   (N&  19641.) 

(Supreme  Court  of  MississIppL  April  23, 1917.) 

Appeal  fnHU  Circuit  Court,  Jones  County. 
Hany  Ware  was  ccmvicted  ct  seUinf  liquor, 
and  he  apiienla.  Appeal  dlmiased. 

PER  CURIAM.  Appeal  dismissed 


GILCHRISIVFORDNET  CO.  r.  STRINGER. 
(No.  19060.) 

(Supreme  Court  of  Mississippi.  April  16, 1917.) 

Appeal  from  Chancery  Court,  Jasper  County; 
0.  C.  Tsnn,  Chancelltv. 

Suit  between  Gilchrist-Fordney  Company 
and  I>ucy  Jane  Stringer.  Decree  for  the  latter, 
and  the  former  appeals.  Affirmed. 

C.  W.  Thigpen  and  J.  L.  Thompson,  both  of 
Bay  Springs,  and  Deavours,  Hilbun  &  Deavours. 
of  Laurel,  for  appellant.  Ryrd  ft  Byrd,  of 
NewtOB*  for  aivdlee. 

PER  CURIAM.  Affirmed 


OILOHRIST-irORDNBT  GO.  T.  STRINGER. 
(No.  19018.) 

(Supreme  Court  of  MissiBsippi  April  16, 1917.) 

Appeal  from  Chancery  Court,  Jasper  Coonty; 
G.  O.  Tann,  CSiancellor. 

Suit  between  the  Gilchrist-Fordney  (Company 
and  Imc^  Jane  Stringer.  Decree  for  the  l^ter, 
knd  the  fnrmer  appeals;  Affirmed. 

O.  W.  l%igi>en  and  J.  L.  Thompson,  both  of 
Bay  Springs,  and  Deavours,  Hilbuo  &  Deavours^ 
of  Laurel,  lot  appelant.  Byrd  ft  Byrd,  of  New- 
ten,  for  appellee. 

PER  CURIAIL  Affiwnfd, 


EDWARDS  T.  HUBBARD.   (No.  19059.) 

(Suprvme  Court  oC  MissIssippL  April  16, 1917.) 

Appeal  from  Cbancei?  Court,  Hancock 
County. 

Suit  between  Kate  Edwards  and  Nellie  Hob* 
bard.  Decree  tar  the  latter,  and  the  fonner 
appeals;  Affirmed. 

E.  J.  (}ex,  of  Bay  St  Louis,  for  appellant. 
Gex  ft  Waller,  of  Bay  St.  Louis,  for  appellee^ 

PER  CURIAM.  Affirmed. 


BOURLAND  BROS.  t.  AMERICAN  ART 
CUSTOM  TAILORS.    (No.  19168.) 

(Supreme  Court  of  HisdssippL   April  16, 1917.) 

Appeal  from  Circuit  Court,  Mcmroe  Gonn^; 
Claude  Clayton,  Judge. 

Action  between  Bourland  Bros,  and  the  Am^- 
can  Art  Custom  Tailors.  Judgment  for  the  lat* 
ter,  and  the  former  appeals.  Affirmed. 

Leftwich  ft  Tubb,  of  Aberdeen,  for  appdlMb 
PER  CURIAM.  Affirmed. 


WESTERN  UNION  TELEGRAPH  CJO.  T. 
MISEE.   (No.  19113.) 

(Suprone  Court     MisrissippL  April  10^  1917J 

Appeal  from  Circuit  Court,  Lowndes  Contttj; 
T.  6.  Carroll,  Judge. 

Action  between  the  Western  Union  Telegrarfi 
Company  and  Seth  A.  Meek.  Jndgmtmt  for  tiie 
latter,  and  the  former  appeals.  Affirmed. 

J(din  Allen  Sykee,  ot  Aberdeen,  for  anpellant 
W.  C  Meek,  of  Columbus,  for  appdleeL 

PER  CURIAM.  Affirmed. 


NELSON  T.  J^n^NA  UFB  INS.  Ca 
(No.  18994.) 

(Suprone  Court  of  Mississip)^   April  16b 
1917.) 

Appeal  from  Circuit  Court,  Hinds  County; 

W.  H.  Potter,  Judge. 

Action  between  Fred  L,  Nelson  and  the  £tna 
Life  Insurance  C!ompany.  Judgmoit  for  the 
latter,  and  the  fonner  appeals.  Affirmed. 

Mayes  ft  Mayes,  of  Jackson,  for  appdlant 
Mayes,  W^,  May  ft  Sanders,  at  JaeKMni,  ior 
appellee. 

PER  CURIAM.  Affirined. 
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SHELTON  T.  TOUKG  «t  al. 

(Supreme  Court  of  MiadsBippL    AiHrU  10, 
1917.) 

Appeal  from  Chanc^y  Coort,  Union  County; 
A.  J.  Mclntyre,  Chancellor. 

Suit  between  Mrs.  Nancy  Shelton  and  J.  T. 
Toung,  administrator,  and  others.  Decree  for 
the  latter,  and  the  former  appeals.  Affirmed. 

C.  Lee  Cmm,  of  New  Albany,  for  appellant 
&  R.  Knox,  ot  New  Albany,  for  appellees. 

PES  CCBIAM.  Affirmed. 


SOUTHERN  STATES  COTTON  CORP.  et  aL 
T.  EVANS.   (No.  10076.) 

(Supreme  Court  of  MlssissippL   AprU  16, 
1917.) 

Appeal  from  Chancery  Court,  Lowndes  (TodtH 
ty:  J.  F.  McOool,  CSiancellor. 

Suit  between  the  Southern  States  Cotton  Cor- 
poration and  othetB  and  W.  J.  Evans.  Jude- 
ment  for  the  latter,  and  the  former  appeal. 

Wm.  Baldwin,  of  Columbus,  for  appellants. 
T.  C  Kimbrough,  of  West  Point,  fcnr  appdtee. 

PER  CURIAM.  Affirmed. 


GULF  &  a  I.  R.  CO.  T.  TELVINGTON. 
(No.  19199.) 

(Supreme  Court  of  Mississippi.    April  23, 
1917.) 

Appeal  from  CSrcuit  Court,  Smith  C!ounty; 
R.  T.  Hilton,  Spedal  Judge. 

Action  between  the  Gulf  &  Ship  Island  Rnili 
road  Company  and  Archie  Yelvington.  Judg- 
ment for  the  latter,  and  the  former  appeals^ 
Appeal  dismissed. 

T.  J.  Wills,  of  Raldgb.  and  B.  B.  Eaton,  ot 
Oulfport,  for  appdiant.  Whitfield  &  Whitfield, 
of  Jackson,  J.  B.  Guthrie,  of  Indianola,  M.  U. 
Monnfe'er,  of  Collins,  and  Hirsh,  Dent  &  Landau, 
9t  Vldcsborg,  for  appellee. 

PEROURIAU.  Appeal  cBsmtssed. 


OHIOAGO  LUMBER  &  COAL  (X>.  t. 
.COPLEY.    (Nfc  19078.) 

(8nl)t«aie  Court  of  MIbbibbIpi^    April  16, 
1917.) 

Appeal  from  CHiancery  Court,  (Tlarke  County; 
Sam  'Wbitjnan,  Jr.,  Chancellor. 

Suit  between  the  Chicago  Lumber  9t  Coal 
Company  and  Fi.  B.  Copl^.  Decree  for  the 
btter,  and  the  fMmer  app^s.  Affirmed. 

R.  M.  Bourdeanx,  of  Meridian,  for  appellant. 
8.  H.  Terral,  oC  Quitman,  for  appdiee. 

PER  CURIAM.  Affirmed. 


LEMT^T      BEIffiETT.   (No.  18482.) 

(Sttpi«me  Court  of  Misrissippi.    April  16, 
1917.) 

Appeal  from  (Chancery  Court,  Hinds  Omuty: 
O.  B.  Taylor,  Chancellor. 
Suit  between  Taapie  Lemly  and  Moran  Ber- 


bett  Judgment  for  the  latter,  and  the  former 
appeals.  Affirmed. 

Eugene  Palmer,  of  Jackson,  for  appeOant 
Watkins  ft  WatUns,  of  Jadcson,  for  ap^dlea. 

PER  CURIAM.  Affirmed. 


HOLDER  T.  HENDRIX  et  aL    (No.  1919&.) 

(Supreme  Court  of  Mississip]^.   April  23, 
1917.) 

Apppal  from  Chancery  Court,  Jones  Ooonty; 
Sam  Whitman,  Jr.,  Chancellor. 

Suit  between  Dora  A.  Holder  and  Delma.  and 
Beuluh  Hendrix.  Decree  for  the  latter,  Ud  the 
former  appeals.    Appeal  dismissed. 

PER  CURIAM.   Appeal  dismissed. 


TURLEZ  T.  STATa    (No.  1T014J 

(Supreme  Court  ot  Mtsaisrippi.    AprU  16, 
1917.) 

Appeal  from  Circuit  Court,  Rankin  Comity; 

C.  L,  Dohbs,  Judge. 

T.  H.  Turley  was  convicted  of  embezzl^nent, 
and  he  appeals.    Appeal  dismissed. 

A.  J.  McTjaurin,  Jr.,  and  Stingily  ft  Mcln' 
tyre,  all  of  Brandon,  and  W.  J.  Oroom  and. 
Hamilton  ft  Hamilton,  all  of  Jackson,  for  appd- 
iant  Ross  Collins,  Atty.  Gen.,  for  tho  State. 

PER  CURIAM.   Appeal  dismissed. 


AMBRTCAN  NAT.  INS.  00.  T.  JACKSON. 
(No.  190624 

(Supreme  Court  ttf  Mlsstssippl.    April  16, 

1917.) 

Appeal  from  Circuit  Court,  Warren  County; 

E.  Ij.  Brien,  Judge. 

Action  between  the  American  National  Insur- 
ance Company  and  Besrie  Jackson.  Judgment 
for  the  latter,  and  the  former  appeals.  Affirmed. 

N.  Vick  Bobbins,  of  Vicksbun,  for  appellant. 
Anderson,  V^Ior  ft  Eelly,  <a  Tteksbuzg;  for  an- 
pellee. 

PER  CURIAM.  Affirmed. 


NEW  ORLEANS  ft  N.  EL  S.  CO.  T.  GRANT. 
(No.  19061.) 

(Supreme  Court  of  MississippL    AprO  16. 
1917.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty;  W.  W.  Tenable,  Judge.  ' 

Action  between  the  New  Orleans  ft  Nortfa- 
eastera  Railroad  Company  and  Sam  Grant,  by 
next  friend.  Judgment  for  the  latter,  and  the 
former  appeals.  Affirmed. 

A.  S.  Bozeman  and  Ben  P.  Cameron,  Jr., 

both  of  Meridian,  and  R.  H.  ft  J,  H.  Thomp- 
son and  Fulton  Thompson,  all  of  Jackson,  for 
appellant.  Kewell  ft  Cameron,  of  Meridian,  for 
appellee. 

PER  CURIAM.  Affirmed. 
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VIOKSBURQ  WATERWORKS  CO.  T.  YA- 
ZOO &  M.  V.  R.  CO.   (No.  19057.) 

(Snpraos  Court  of  Missiasippi.    AjftH  16, 
1917.) 

Appeal  from  Circnit  Court,  Warren  Oonntr; 
B.      Bri^D,  Judge. 

Action  between  the  Vicksburg  Waterworks 
Company  and  the  Yazoo  &  Mississippi  Valley 
Railroad  Company.  Judgment  for  tne  latter, 
and  the  former  appeals.  Affirmed. 

Bryson  &  McCabe,  of  Vicksburg,  for  appel- 
lant. Hayes,  Wells,  May  &  Sanders  and  Alayes 
&  Mayes,  all  of  Jackson,  for  i^pellee. 

PER  CURIAM.  Affirmed. 


JBLES  T.  STATE.    (No.  10650.) 

(Supreme  Oonrt  of  Mississipiri.    April  23, 
1917.) 

Appeal  from  Circuit  Court,  Lawrence  County. 
BlB  Jelks  was  convicted  of  solUng  liquor^  and 
be  appeals.    Appeal  dismissed. 

PBffit  finiLTAM',    Appeal  dismiaswL 


BZ*AOK  T.  STATE.   (No.  19680.) 
.  (Snprme  Ooart  of  ^Issis^ppi.   April  28, 

Appeal  from  Circuit  Court,  Jones  County, 
Sam  Blade,  alias  Will  Ward,  was  convicted 
at  grand  larceny,  and  he  appeals.   Appeal  dis- 
missed. 

PER  CURIAM.   Appeal  dismissed. 


(UL  La.  ISt) 

No.  20868. 
MDTERS  et  al.  v.  FUSILIER  et  a]. 
(Baiffeme  Court  of  Lonisiana.  March  12, 1917.) 

{Sflldbui  lif  t\«  Court.) 

t,  IjBIL  AND  SURDKB  ^100(8)— PBTITI Off— 

Vauancr. 

In  a  civil  suit  baaed  on  slander,  there  mast 
not  be  a  variance  between  the  proof  and  the 
wc^s  allied  in  the  petition;  bat  it  is  suffi- 
cient that  the  proof  of  publication  is  stibstan- 
tially  the  language  charged. 

[E)d.  Note. — For  other  caws,  see  libel  and 
Slander,  Cent.  Dig.  U  262-272.] 

2.  Libel  and  Slandeb  4b=>121<2)— Dauages 

—Amount. 
The  injury  inflicted  by  a  slander  may  not  be 
reasonably  estimated  in  dollars ;  but  a  judgment 
win  not  be  rendered  greater  in  amount  than  the 
slanderer  can  perhaps  bear. 

[Ed.  Note.~For  Dtb<>r  cases,  see  Lfbd  and 
Slander,  Cent.  Dig.  <  354.] 

Appeal  from  Sixteenth  Judicial  District 
(Tourt,  Parish  of  BvangeUne ;  B.  H.  Pavy, 
Jndee. 

Salt  by  Mrs.  T.  A.  Meyers  aod  others 
against  Mrs.  J.  D.  FaslUer  and  others.  SuAfs- 
ment  for  plaintiffs  for  ¥250,  and  defendants 
appeal,  utd  plaintiffs,  answering,  ask  for  an 
Increase  at  the  Judgm«it.  Affirmed. 


Dubulason  ft  Robertson,  of  Opeloaaa«,  tot 
appellants.  Morton  H.  Tbompscoi,  of  Ope- 
loujias,  ftnd  Oarlaad  ft  Gnriand.  o£  TlUe 
Platte,  for  appellees. 

SOMMERVILLE,  3.  Plaintiff  dalms  910,- 
OOO  in  damases  from  defendant  for  an  aliexed 
slander  whlcb.  Is  vile  and  unnecessaxy  to  be 
produced  bNe. 

Defendant  excepted  on  the  ground  that  the 
petition  did  not  set  forth  the  exact  words  of 
the  alleged  slander.  Plaintiff  amended  het 
petition,  and  set  out  the  exact  words,  with- 
out waitlns  for  a  trial  of  Uie  excQition.  The 
defect  in  the  original  petltlooi  was  thus  cared. 
The  case  was  tried  without  a  jnry;  andtbere 
was  Judgment  for  plaintUF  for  9250.  Defnd- 
ant  amwaled:  and  plaintlfl  has  answered, 
and  asked  for  an  Increase  of  the  Judgm»t. 

[1]  Defendant  argaes  Out  tiiere  waa  a 
rarianoe  between  the  allied  words  of  the 
slander  and  the  proof.  Bnt  the  variance  Ss 
so  slight  in  the  words  of  the  slander  as  al- 
leged and  the  words  of  the  witnesses  on  the 
trial  of  the  case  that  it  cannot  he  hdd  to 
be  a  variance,  ^e  words  have  bera  strict- 
ly proven.  Defendant  says  In  her  bri^  thst 
the  two  witnesses  for  plaintiff  who  teatlfled 
to  the  slander  by  defendant  "testified  that 
the  slander  was  published  substantially  as 
alleged."  That  was  all  that  was  necessary. 

The  trial  judge  was  of  the  oplidon  that 
plaintur  had  proved  her  case  by  a  preponder- 
ance of  evidfiaoe;  and  bis  finding  is  ctm- 
curred  in. 

Two  witnesses  swore  positively  to  the  ut- 
terance of  the  dander  by  def^idant,  and 
their  testimony  was  not  impeached.  Defend- 
ant denied  the  slander;  and  her  very  yonng 
sister-in-law,  who  was  preaaat  only  a  part  of 
the  time  when  the  two  witnesses  and  de- 
fendant were  together,  says  that  she  did  not 
hear  the  language  attributed  to  her  older 
sister-in-law.  A  male  witness  testified  that 
he,  too,  was  preset  most  of  the  time  when 
the  three'  women  were  together,  and  that  he 
did  not  hear  the  words  used  by  defendant 
But  the  affirmative  testimony  la  very  postUve 
and  clear  that  the  slander  alleged  was  uttered 
defendant 

[21  Plaintiff's  prayer  for  an  amendment  of 
the  judgment  will  not  be  granted.  The  trial 
Judge  correctly  says  In  bis  reasons  for  Judg- 
ment: 

**It  would  be  impossible  to  fix  apoo  any  som 
of  money  which  would  altogether  make  good  the 
injury  wliich  has  been  inflicted  by  defendant 
upoa  plaintiff.  Upon  the  other  hand,  a  favora- 
ble judgment  in  the  case  is  a  Tindication  of  the 
one  and  a  rebuke  to  the  other  Utigant;  and  I 
shall  not  add  a  penal^  in  money  greater  than 
the  defendant  can  perhaps  bear.  There  is  no 
testimony  that  the  d^endant  owns  aDything." 

Affirmed. 


4tsaFor  other  easss  bm  same  t»ple  and  KVT-NUHBEB  la  all  Kay-Nnmbtred  DlcMts  and  ladessi 
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No.  21020. 

GOVSRNALB  T.  INTSaiSTATB  FIRB  INS. 

GO.  OF  BmUINGHAM,  ALA. 
(Snimme  Court  of  Looisiana.  Mardi  12*  1017. 

BebeariDg  Denied  April  10, 1917.) 

(SvUaJtut  by  A«  Co»rf  J 
Tnbtjbance  «=>336(3)— Policy— In  vAUDATipN. 

The  removal  by  the  inanred  of  a  connder- 
able  portion  of  the  stock  of  merchandise  covered 
by  the  policy  of  fire  insurance,  to  another  place 
of  burinees,  eondneted  by  him.  and  his  failure 
to  have  the  transaction  entered  in  due  course  im 
his  books  of  account,  will  render  the  ptmcy  null 
and  void. 

[Ed.  Note.— For  otiier  cases,  see  Insnranee, 

Gent.  Dig.  i  853.] 

Appeal  from  Olvll  District  Court,  Pariah 
of  Orleans;  Porter  Parker,  Judge. 

Action  by  Prank  Govemale  against  the  In- 
terstate Fire  Insurance  Company  of  Birm- 
ingham. Ala.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  AfiOrmed. 

W.  S.  Lewis  and  Geo.  J.  Gulotta.  both  of 
New  Orieans,  for  appellant.  John  O.  Hoi- 
lingsworth  and  Joseph  KiUeeo,  both  of  New 
Orleans,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  on 
a  policy  of  Are  Insurance  of  date  May  15. 
1012,  to  recover  the  sum  of  $3,400,  with  the 
statutory  penalty  of  12  per  cent,  and  a  rea- 
sonable attorney  fee,  for  alleged  loss  suataUi- 
ed  by  reason  of  the  total  destructtoQ  by  Are, 
on  August  18.  1912, ,  of  his  certain  stock  of 
merchandise,  furniture  and  fixtures  contain* 
ed  in  the  premises.  Na  1782  Dovgenols  street, 
city  of  New  Orleans. 

The  special  defenses  set  up  by  the  defend- 
ant may  be  briefly  stated  as  follows: 

"(1)  That  the  hazard  was  increased  by  the  fact 
that  there  was  contained  in  the  premises,  tur- 
pentine, kwosene  and  several  'set-ups,*  the  latter 
being  composed  of  paper,  ezcdsior,  and  cotton 
wadding  saturated  with  kerosene,  and  highly 
inflammable.  That  the  Insured  had  complete 
control  of  the  premises,  and  the  presence  of  this 
infiaminaUe  material  thereon,  conatltutod  an  in- 
crease of  the  hasard  within  the  control  and 
iaiowledge  of  the  insured. 

"(2)  Tnat  the  insured  was  gtiilty  of  fraud  and 
false  swearing  in  grossly  ez^erating  bis  loss 
in  the  pnxtfs  fuminied  to  the  defoidant. 

"(8)  That  the  insured  violated  the  iron-safe 
clause  of  the  contract  of  insurance  by  his  fail- 
ure to  keep. a  set  of  books  which  would  be  a 
complete  and  correct  record  of  the  business 
transacted  by  faim  on  the  premises  described  in 
the  policy." 

The  cause  was  tried  on  Its  merits,  and 
Judgment  was  rendered  In  favor  ot  the  de- 
fendant  Plaintiff  has  appealed. 

We  have  no  means  of  knowing  whether  the 
judge  below  sustained  all  three  or  only  one 
of  the  special  defenses  set  up  by  the  defend- 
ant company. 

The  plaintiff  could  not  read  or  write.  He 
had  learned  to  slgA  his  name  mechanically. 


He  could  make  figures,  and  add  simple  sums. 

Plaintiff  employed  a  bookkeeper  who  open- 
ed bis  books,  and  came  to  Us  store  about 
once  a  week  to  make  entries  in  them.  Tba 
bookkeeper  testified  that  be  made  entries  In 
the  caahbook  from  dips,  which  the  plalotUE 
left  In  tlie  safe,  and  ttiat  after  maUng  the 
oitrleB  he  destroyed  the  sUpsL 

naintlfl  could  not  wilte,  and  thraefore 
conid  not  ke^  a  record  ot  his  sales  and  oth- 
er bnsinesa  transacUons.  W|e  aasnme  Qiat 
the  plaintiff  made  figures  on  each  slip  rep- 
resenting ttie  total  of  each  day's  sales. 

But  plaintiff  failed  to  have  made,  and  pre- 
serred,  original  enbies  showing  the  sales  of 
mercbandlse  made  daring  each  day.  In  the 
absenoe  of  anch  entries  it  Is  Impossible  to 
check  and  probe  the  entries  In  the  caahbo(^ 
of  total  sales  fbr  each  day. 

Sncfa  entiles  as  "Mds&  C&iOi  Sale  945.06" 
conv^  no  information  as  to  the  kind,  anantl- 
ty,  or  price  of  the  merdiandlse  atiUL 

Bnt  a  more  vital  objection  is  that  two  oon- 
atdwable  InTOices  of  gooda  mre  taken  by 
plaintiff  out  of  the  Insured  etxMA  and  carried 
to  another  bar  and  grocery  store  owned  by 
the  plaintiff  In  the  same  section  of  the  city. 

This  transaction  was  never  entered  on  the 
idalntUCs  books,  trat  the  omission  was  later 
attempted  to  be  sallied  by  pasUng  two  sl^ 
In  the  ledger.  The  bookkeeper  testified  that 
he  knew  nothing  of  Uila  pasting.  PlalntUE 
testlfled  that  one  of  theee  slips  was  copied 
by  the  bookkeqter  from  an  ciA  p^ier  after 
the  fire,  and  that  he  does  not  know  whether 
the  other  slip  was  written  before  or  after 
the  fire. 

The  two  slips  total  $418.90  of  mwrrtiandlae 
admittedly  taken  and  removed  from  the  In- 
sured atodk  to  tbi6  otber  grocery  store  of  the 
plalntifl,  while  the  deputy  fire  marshal  and 
his  appraiser,  after  the  fire,  foond  merchan- 
dise  to  the  amount  of  f607.TO  in  the  latter 
store,  which  had  been  removed  from  the  In- 
snred  Stock  on  Dorgenols  street 

The  seamd  paragraph  of  the  ixon^afe 
clause  of  the  policy  sued  on  reads: 

"The  assured  will  keep  a  set  of  books,  wlilch 
shall  clearly  and  plainly  present  a  complete  rec- 
ord of  business  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash  and 
credit,  from  date  of  inventory,  as  provided  for 
in  first  section  of  this  clause  ana  during  the 
COD  do  nance  of  this  policy." 

The  removal  of  a  conritouble  piwtion  of 
the  Insured  stock  as  above  stated  had  tlw 
same  ^fect  as  a  s^  or  shipment;  and,  aa  the 
transaction  wax  not  In  due  course  entered  on 
the  books  ot  the  plaintiff,  the  policy,  as  stipu- 
lated, became  null  and  vdd. 

This  oonclusloa  renders  It  unnecessary  to 
con^der  the  other  special  defoises  urged  by 
the  defoidant 

Judgmoit  affirmed. 

SOMMERVILLB,  J.,  concurs. 


4ta»rer  other  «mm  est  mum  topis  sod  KBT-H  UKBBB  la  sU  Ksy-NumberM  Dlswts  taA  IndwM 
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Vo.  222S8. 

STATE  v.  OARRIERB. 

(Saprane  Court  oC  Louisiana.    Feb.  12,  1917. 
Behearinv  Denied  Hsrcb  12.  1&17.) 

(Syllainu  hjf  the  Court.) 

1.  JUBT  9=»103(14>— COUPBTKNOT  OF  JUBOBS. 

A  juror  is  competent  to  serre  who,  on  hla 
voir  dire,  says  that  he  has  read  and  heard  of 
the  bomici  le,  and  that  he  has  formed  an  opin- 
ion aa  to  the  e:uilt  or  innocence  oC  the  accused ; 
if  he  U  unprejudiced,  and  bays,  at  the  same 
time,  that  his  opinion  will  yield  to  the  evidence 
produced  on  the  trial,  and  that  he  will  find 
a  verdict  in  accordance  with  that  evidence  and 
tfie  law  as  given  to  him  by  the  trUi  judge. 

[Ed.  Note.— Ftor  other  caaei,  see  Jury,  CeiU. 
D^.  H  478,  478.1 

2.  JUBT  «=»137(4)— PSBEICPTOBT  CtatALLKNOB 
— TniB. 

It  ia  too  late  to  peremptorily  challenge  a 
Juror  who  had  been  accepted  and  sworn  by  both 
sides.  If  the  jury  is  to  be  purged.  It  must  be 
dime  in  the  proper  way. 

[Ed.  Note.— For  other  cases,  see  Tuzy,  Cent. 
DfgTl  683J 

8.  GBIHIKAL  Ii4W  ^C=»726— TBULn-ABQUMENT 
OF'  GODNBBL. 

Where  counsd,  in  his  argument,  has  plead- 
ed for  mercy  for  the  defendant,  and  the  district 
attorney,  in  answer  to  said  appeal,  Miys  that  the 
accused  is  not  entitled  to  any  more  mercy  than 
other  criminals,  or  words  to  that  effect,  the 
language  of  the  district  attorney  cannot  be  said 
to  have  injured  the  accused  in  any  way. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1681.] 

4.  Homicide  «s>168(D,  166(1)— Etiiibnck  — 
Thbbatb. 

Threats  made  tv  the  accused  against  tbe 

deceased  may  be  offered  In  evidoice  to  show 
malice  and  motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8S  293,  320.] 

5.  Cbiminai,  Law  «=3854<9)— Separation  of 
Jdbt, 

A  jury  cannot  be  said  to  be  separated  when 
they  are  taken,  in  the  custody  of  two  deputy 
sheriflh,  to  a  restaurant  In  the  vicinity  for  the 
purpose  of  taking  supper,  when  it  la  shown 
that  tiiey  were  placed  at  tables  separate  and 
apart  from  other  custonaers  in  the  restaurant; 
and  that  they  have  had  no  communication  of 
any  kind  with  any  tbird  person. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  8  2(M7.] 

O'Niell,  J.,  dissenting. 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St.  Landry;  B.  H.  Pavy, 

Judge. 

Helalre  Caniere  was  convicted  of  mnrder, 

and  appeala  Affirmed. 

Penln  &  Perrin,  of  Jena,  and  D.  R.  Rosen- 
thal, of  Lake  Charles,  for  appellant  A,  V. 
Coco,  Atty,  Gen.,  and  R.  Lee  Garland,  Dlst. 
Atty.,  of  Opelousas  (L.  Austin  Fontenot,  of 
Opelousas,  and  Vernon  A.  Coco,  of  Uaiks- 
villo,  of  counsel),  for  the  State. 

SOMMERVILLE,  J.  Defendant  appeals 
from  a  verdict  finding  him  guilty  of  the  mur- 
der of  Marlon  Ia  Swords,  the  aherift  of  the 


parish  €t  St.  Landry,  and  a  Judgment  ccm- 
demnlng  lilm  to  death. 

There  are  IS  Mils  of  exoqrtloDs  found  In 
the  record,  and  serarat  mudgned  UUb. 

The  first  UU  has  reference  to  a  ruling  of 
the  court  on  the  trial  ot  a  motfon  for  a 
change  of  voiiie;  TbB  motion  was  mOme- 
guently  abaodimed. 

The  second  Mil  was  taken  to  a  ruling  of 
the  oonrt  oa  defendant's  objetiion  to  going 
to  trial  on  the  ground  that: 

"The  jui7  commissioners  of  the  parish  of  St. 
lAndry  had  failed  and  nwlected  to  prepare  the 
tales  jury  boz^  or  box  of  100  tales  jury  men,  in 
accordance  with  law  by  placing  therein  the 
names  ot  one  hundred  mea,"  etc. 

The  trial  Judge  states  that  the  objection 
was  overruled  "for  the  reason  that  the  de> 
fendant  has  not  established  by  any  method 
that  the  list  of  tales  Jurors  was  not  r^ular- 
ly  drawn,  ot  to  show  how  said  list  in  any 
mannH-  Is  irregular."  It  appears  from  the 
record  that  60  names  were  drawn  from  the 
box  at  one  ttme,  and  subsequently  40  other 
names.  It  was  therefore  clear  that  ttie  num- 
ber of  names  in  the  box  was  100  whei  the  ob> 
Jectlon  to  going  to  trial  was  made^ 

[1]  Bills  Nos.  8,  4,  5,  and  6  were  taken  to 
rulings  dedaring  four  Jurors  named  to  have 
been  constant  and  qualified  to  sit  on  the 
jury.  a%e  record  contains  the  uamiuatloa  of 
these  several  Juron,  in  port  It  appears  that 
they  had  answered  that  13ay  had  read  or 
heard  of  the  crime  dUrged  against  detted- 
ant,  and  tluit  they  had  fcwmed  o^slons  as  to 
the  guilt  of  the  accused,  l^iey  had  answered 
counsel  for  the  defendant  that  they  would  re- 
quire defendant  to  prove  bis  Innocence.  But, 
on  examination  the  Judge,  th^  testified 
that  they  did  not  understand  the  qnedtions 
propounded  by  counsel  for  the  defendant, 
and  answered  the  following  qnestlw  by  the 
court  in  the  native: 

"Q.  Mr.  Cannon,  if  the  court  Instructed  you 
that  the  defendant  is  presumed  to  be  innocent, 
and  is  not  required  to  prove  his  Innocraice,  but, 
On  the  contrary,  that  the  state  is  required  to 
prove  his  guilt  beyond  a  reasonable  doubt,  then 
you  would  require  him  to  prove  himself  inno- 
cent?" 

And  In  answw  to  a  furthw  qnedttm  1^  de- 
fendant's counsel,  the  Juror  stated: 

"I  didn't  understand  what  yon  were  saying. 
If  I  did  (that  I  would  require  the  accused  par^ 
to  prove  his  Innocence  before  I  would  acquit 
him)  I  wiU  take  it  back." 

Juror  Guidry  answered  to  the  same  effect. 
He  said  that  the  opinion  which  he  had  form- 
ed would  depend  upon  the  evidence,  and  that 
It  would  yield  to  that  evidence;  his  (pinion 
was  not  fixed,  and  that.  If  the  evidence  pro- 
duced upon  the  trial  was  different  from  what 
be  had  heard,  bis  opinion  would  be  changed. 

Juror  Dupre  answered  the  same;  that 
while  he  had  formed  an  opinion,  it  would 
yield  to  the  evidence,  and  that  he  would  go 
into  the  jury  t>ox  and  decide  the  case  ^dn- 
sively  on  the  evidence  glvea  by  the  witnesses 
and  the  law  as  given  by  the  court 


«=9i^or  other  cues  m«  sum  toplo  aod  KEY-NUMBER  U>  «U  Kay-Numbered  Digest!  and  lodezM . 

Digitized  by  L^OOg  IC 


STATE  OARRIERB 


793 


Jnxor  Connler  tesUfled  that  his  opinion  was 
fixed  from  what  be  had  heard,  bat  that  it 
could  be  changed  by  the  evidence.  When 
asked: 

"Q.  Do  you  feel  that,  notwithstanding  what 
jou  have  heard  or  read  about  the  case  and  the 
opinion  tlut  70U  have  expressed,  70U  could  go 
into  the  juTw  box  here  and  under  your  oath  as 
a  Juror  dedae  the  case  acewding  to  Hkt  bw  and 
the  evidence?** 

— and  be  answered  tJiat  be  cooM;  and  ttiat 
his  (VlnloQ  "woold  yield  to  the  evldwce;*' 

It  is  wen  settled  that  a  dtlzea  does  not 
dtsqnalll^r  hims^  from  Jury  service  because 
be  reads  the  newq^pw  acoonnts  of  tbe 
crimes  committed  in  the  commtuilty  and 
forms  bis  o^nion  with  v^erence  to  tbe  gnllt 
w  Innocence  ot  tbe  aocosed  parties;  pnyvld- 
ed,  that  (qilnlon  will  jield  to  the  evldmoe 
produced  on  the  trial  of  the  aaaot  and  that 
the  prospectlTe  Jnror  Is  not  biased,  and  will 
decide  tbe  cause  on  the  evidence  adduced  on 
the  trial.  It  aKwars  Ibat  ISO  Jurors  were  «z< 
amined  on  tbelr  voir  dire  befcnre  tbe  Jury  was 
sheeted  In  tills  case;  and  it  will  be  asBumed 
that  no  Jury  coald  have  been  sheeted  in  the 
parish  If  every  Inhabitant  disqnallfled  him- 
self by  baTlng  read  of  at  talked  over  tbe  mur- 
der of  me  sbour  of  tbat  pariah.  It  wiU  be 
assomed  Uiat  no  Intelligent  persm  In  the 
parish  bad  not  read  or  heard  of  tbe  occurs 
mce,  and  tbat  some  hind  of  <vlalon  had  been 
fiormed  by  each  one  as  to  the  guilt  or  inno- 
cence of  the  accused.  But  Inclination  and 
opinlim  on  the  part  of  the  prospective  Juror 
should  not  disqualify  him,  when  It  is  shown 
by  the  examination  on  his  voir  dire  that  he  Is 
net  prejudiced,  and  that  the  opinion  which 
be  had  formed  Is  not  Oxed,  and  would  yield 
to  evidence  Introduced  on  the  trial  of  the 
cause,  and  that  be  would  be  guided  as  to  the 
law  (Nt  tbe  case  by  Instructions  fr<»n  tbe  trial 
Judge.  It  would  indeed  be  hard  to  find,  we 
suppose,  Jurors  who  bad  not  read  or  heard 
of  the  murder  of  the  sheriff  of  their  parish ; 
the  intelligence  of  sodi  would  be  of  such  a 
low  order  that  tb^  could  hardly  be  expected 
to  serve  as  competent  Jurors  In  any  case. 
The  TuIlngB  of  tbe  district  Judge  were  cot- 
rect 

[21  Tbe  seventb  bill  of  exertions  Is  taken 
to  the  ruling  of  tbe  court  In  refusing  to  per- 
mit tbe  defendant  to  peremptorily  cha1l«ige  a 
Junnr  who  bad  been  accepted  by  both  state 
and  defendant  and  sworn,  which  Joror  was 
unnamed  In  the  motion  to  challenge  by  coun- 
Bel.  It  was  too  late  to.  peremptorily  dial- 
lenge  the  Juror  after  he  had  been  accepted 
and  sworn.  Qe  might  have  been  challenged 
the  defense  before  he  had  been  accepted 
by  him.  Or,  If  def«idant  wished  to  purge  the 
Jury,  he  should  have  proceeded  In  a  ditTerent 
manner,  and  the  dfsguallflcatiMi  of  tbe  Junur 
be  shown  tn  a  legal  way. 

The  eighth  bill  of  exceptions  was  taken  to 
confessions  or  admissions  made  by  tbe  de- 
fendant to  the  sheriff  of  Calcasieu  parish, 
and  -were  testified  to  by  that  sberlil  as  a  wit- 
ness. The  ground  of  objection  was  that  the 


defendant  bad  been  shot  on  the  day  before, 
and  tbat  be  was  not  in  a  physical  condition 
to  hare  nuuie  any  binding  statement,  and  tbat 
be  was  not  responsible  for  any  statement 
tbat  he  made  at  tbat  time,  lite  objection  was 
overruled  by  the  district  Judge  tor  tbe  rea- 
Bon  tbat: 

"In  the  opinion  of  the  court  the  evidence 
shows  that  the  statement  testified  to  by  sheriff 
Beid  was  made  to  him      the  defendant,  tree 

and  voluntary." 

The  evidence  of  the  witness  was  that  the 
defendant  had  said  tbat  he  was  sorry  that  he 
had  killed  Sheriff  Swords,  and  that  be  would 
not  have  done  It  If  he  bad  not  had  certain 
negroes  with  him.  Tbe  witness  farther  tes- 
tified that  the  statements  made  by  defendant 
were  made  freely  and  voluntarily,  and  that, 
while  the  defendant  was  suffering,  he  was 
consdous  of  what  he  was  saying.  The  ad- 
missions of  the  defradant  were  pn^rly  ad- 
mitted. 

The  ninth  bill  of  exceptions  is  taken  to  the 
ruling  of  the  court  In  permitting  Sheriff 
Held  to  testify  that  a  certain  rifie  and  belt 
had  been  picked  up  at  tbe  place  of  the  killing 
and  handed  to  him  at  the  time  of  tbe  arrest 
of  the  defendant,  for  the  reason  that  It  had 
not  been  shown  that  this  rifle  was  the  same 
one  that  Mr.  Fontenot,  the  sheriff  of  the  par- 
ish of  St.  Landry,  had  received.  Mr.  Fonte- 
not did  not  take  the  stand  to  identify  the  rifie. 

Mr.  Rdd  appears  to  have  testifiM,  accord- 
ing to  the  statement  of  the  trial  Judge,  that 
the  rifle  was  the  same  rl^e  which  he,  Beld, 
had  taken  from  the  deceased  at  the  time 
of  the  murder,  and  that  he  had  handed  over 
to  tbe  sheriff  of  St.  Landry  on  tbe  morning 
of  the  trial.  It  was  unnecessary  for  Sheriff 
Fontenot  to  take  the  stand  to  Identify  the 
rifle  in  the  presence  of  Sheriff  Reld,  who 
identified  the  rifle  as  the  one  belonging  to 
the  accused,  which  he,  tbe  witness,  had  had 
In  his  possession  evw  rince  tlie  UlUng.  Tbe 
ruling  was  correct. 

[4]  The  tenth  bill  of  exertions  was  taken 
to  the  testimony  of  a  witness,  to  the  effect 
that  defendant  had  said  that  he  would  kill 
anybody  who  attempted  to  arrest  blm.  Tbe 
objection  Is  based  on  the  ground  that  no  overt 
act  had  been  established  by  the  state,  and 
that  no  previous  threat  could  be  admitted 
until  the  proper  foundation  bad  been  made. 
The  evidence  was  properly  admitted  to  show 
malice  and  motive,  whether  such  threats 
were  ever  communicated  to  the  deceased  or 
not;  and  It  was  not  necessary  to  prove  an 
overt  act  on  the  part  of  the  accused  before 
admitting  evidence  of  the  threats  be  made 
against  the  accused.  Marr's  Criminal  Juris- 
prudence, i  39.  p.  67;  State  v.  Fontenot, 
48  La.  Ann.  805,  19  South.  111.  The  objec- 
tion was  properly  overruled. 

Bill  of  exceptions  No.  11  la  to  the  same  ef- 
fect as  that  of  No.  10,  with  this  addition: 
That  tbe  witness  is  said  not  to  have  been 
able  to  repeat  tbe  aatiie  conversation  be- 
tween  the  accused  and  the  witness  named  In 
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bill  No.  10.  He  repeated  the  substance  of 
tbe  ooiiTersatloD ;  and  this  was  all  that  was 
necessary.  It  wonid  appear  from  the  taAge^a 
reasons  that  the  witness  testified  to  the  ^tire 
conrersatlon  tbat  be  had  heard.  The  rul- 
ing was  correct 

[3]  The  twelfth  bill  of  exceptions  was  tak- 
en to  a  certain  remarit  of  the  district  attor- 
ney made  In  the  course  of  his  argument'  to 
the  Jury,  According  to  the  statement  of  the 
district  Judge  attached  to  the  bill,  it  ap- 
pears: 

"The  e^dence  In  this  case  shows  that  the 
defendant  had  armed  himself  and  expressed  his 
intention  to  reaUt  arrest  on  a  charge  of  mur- 
der then  pending  against  him  in  the  parish  of 
Jefferson  Davis.  That  he  carried  a  riSe  and 
belt  of  cartridges  constantly  with  him  and  had 
sent  word  to  the  deceased  sheriff  that  tf  he 
wiriied  to  see  him,  he  must  come  alone  and 
with  open  hands.  The  defendant's  counsel  had 
made  a  pathetic  appeal  to  the  jury  for  mercy, 
and  bad  read  freely  from  the  Bible  in  thar 
plea  for  mercj.  In  answering  thuplea  for  mer- 
cy, the  district  attorney  said:  ^ey  plead  to 
you  for  mercy,  but,  gentlemen  of  the  Jury  un- 
der the  drcumstances  of  this  case,  this  defend- 
ant is  no  more  entitled  to  your  mercy  than  Is 
Villa  to  that  of  the  clTilized  world.*  " 

It  Is  difficult  tx)  see  what  Injury  may  have 
been  done  by  the  district  attorney  in  the 
use  of  the  language  complained  of.  The  dis- 
trict attorney  therein  was  simply  answering 
the  appeal  which  had  been  made  by  defend- 
ant's counsel  for  mercy,  and  he  said  that  he 
was  not  entitled  to  mercy,  no  more  entitled 
to  It  than  'Is  Villa  to  that  of  the  civilized 
world."  This  was  a  legitimate  comparison, 
and  It  was  used  by  the  district  attorney  as 
being  one  that  would  be  readily  understood 
by  the  jury,  as  they  had  doubtless  read  or 
heard  of  Villa  and  his  doings.  There  Is  no 
objection  to  the  remark  complained  of. 

[B]  The  last  bill  of  exceptions  is  taken 
to  the  ruling  of  the  court  on  a  motion  for  a 
new  trial,  containing  the  several  points  al- 
ready disposed  of  In  this  opinion,  and,  in  ad- 
dition thereto,  that  the  jury,  during  Its  de- 
liberations on  the  case — 
"was  allowed  to  dine  in  the  restanrant  (a  public 
restaurant)  along  with  the  common  public,  and 
that  they  ate  at  separate  tables,  and  were  sep- 
arated, that  they  were  exposed  to  the  remarks  of 
the  public,  and  that  tbe  public  was  hizhly  in- 
ceuscd  against  the  accused  party,  who  is  your 
merer,  and  that  there  were  many  people  in  the 
restaurant  where  they  dined,  and  that  nume> 
ous  parties  were  compelled  to  vacate  tables  and 
go  to  other  tables  in  the  same  room  In  order  to 
allow  the  Jury  to  occupy  tables  in  tbe  common 
restaurant,  and  that  all  of  said  occurrences 
happened  after  they  had  beoi  eharjced  by  tbe 
court,  and  were  en^iged  in  their  deliberationa." 

The  evldoace  taken  In  connectlpn  with  this 
motion  does  not  sustain  the  allegations  made, 
except  In  part  The  Jurors  were  taken  to  a 
public  restaurant  in  charge  of  two  deputy 
sheriffs,  and  they  ate  at  separate  tables,  be- 
cause one  table  was  not  laige  enough  to  ac- 
commodate th^  alL  There  were  not  many 
people  In  the  restaurant  perhaps  not  more 
than  six,  some  of  whom  were  requested  to  go 


to  the  other  dde  of  the  room  from  where 
they  were  sitting,  so  that  the  jurors  might  all 
sit  on  one  side  of  the  room,  away  from  the 
other  guests.  They  did  not  "dine  along  with 
the  common  public"  They  dined  at  three 
tables,  ranged  in  a  row,  to  themselves,  and 
they  were  not  exposed  to  any  remarks  of  the 
public,  or  addressed  by  any  person  who  "was 
highly  Incensed  against  the  accused  party." 
They  were  kept  apart  from  all  other  per- 
sons, and  had  no  communication  of  any  kind 
with  any  person.  The  Jurors,  uader  such 
drcnmstancefl,  cannot  be  said  to  have  been 
s^arated,  and  misconduct  on  their  part  or 
on  the  part  of  any  towards  them,  is  not 
shown  In  the  evidence. 

Defeudant's  counsel  and  bis  wife  were 
among  those  who  were  in  the  restaurant  at 
the  time  the  Jury  entered,  and  they  remained 
In  the  restaurant  for  a  part  of  that  time. 
Counsel  did  not  testify  to  any  misconduct  on 
the  part  of  the  jury ;  and,  as  has  been  stated, 
none  was  shown.  Tbe  motion  Cor  a  new  trial 
was  properly  overruled. 

Judgment  affirmed. 

O'NIBLL,  J.,  dissents  on  the  ground  that 
the  peremptory  diallenge  of  the  Jurors  Gnid- 
rv.  Pnpre,  and  Cormier  should  have  been  al- 
lowed, and  on  tbe  further  ground  that  the 
comparison  of  the  defendant  to  the  Mexican 
outlaw,  Villa,  in  the  district  attorney's  ad- 
dress to  the  jury,  was  an  nntalr  iqipeal  to 
their  paukm  and  prejndicew 


(78  pia.  OS) 

JARVIS  V.  STATU 
(Supreme  Court  of  Florida.   Ifarch  18.  IfilT.) 
(SyllabM  Iv  Court.) 

1.  PBBfUBT  «»19<^— STTfnOIKirOT  or  IRDIOT- 
HKRT. 

An  Indictment  for  perjury  Is  sufBci^t  which 
is  not  so  vague,  indistinct  or  indefinite  as  to 
mislead  the  accused,  or  embarrass  him  In  the 
preparation  of  his  defense,  or  expose  him  to  8ul>- 
stautial  danger  of  a  new  prosaeutloii  toe  tiie 
same  offense. 

[Ed.  Note.— For  other  cases,  see  Perjury,  Oent 
Dig.  H  66,71.] 

2.  iNuxcTHKnT  AND  Intobuatioit  «3>66  — 
Mattebb  of  Defense. 

Matters  that  are  not  essential  elements  of 
the  offense  diai^ted  in  an  indictment  or  bahi^ 
matioo,  but  are  m  the  nature  of  a  defense,  need 
not  be  negatived. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  8  188.] 

3.  Criminal  Law  •  «=>1129(S}--A88zainfBinfl 
or  Ebbor— Pbbsbntattor. 

Assignments  of  error  based  upon  the  exclu- 
sion of  proffered  testimraiy,  in  order  to  be  avaO- 
able,  must  be  so  presented  to  an  appellate  court 
as  to  make  it  appear  that  such  excluded  testi- 
mony was  relevant  and  material,  or  otherwise 
proper  to  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
I^w,  Cent  Dig.  $S  2057,  28S9J 

4.  Cbiuinal  Law  «=s>829(1)— Oxvnr  Ikstbuc- 
TioNS— Requested  Instbuctions. 

A  requested  instruction  is  properly  refused 
when  the  matters  of  law  embraced  therein  have 
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been  fully  and  more  correctly  oorered  In  the 
charge  and  inatrucdons  preriooily  gtvao. 

[Ed.  Note.— For  other  caaea,  aee  Oriajlnal 
Lew,  Cent.  Dig.  |  2011.] 

5.  SufTicuNCT  or  BviosHcn. 

Evidence  examined,  and  found  BOfflctent  tn 
support  the  Terdict. 

Error  to  Otrcnlt  Court,  JackBon  Coimtr; 
Cqdias  U  Wilsn,  Judge. 
W.  B.  Jarvls  WB8  c<mTlcted  ot  perjury,  and 

be  brings  error.  Affirmed. 

W.  E.  B.  Smith,  of  Marlanna,  for  plalntUf 
In  error.  T.  F.  West,  Atty.  Gen.,  and  O.  O. 
Andrews.  Asst  Atty*  Qea^  for  Uie  Stat& 


SHACKLEFOBD,  J.  W.  B.  Jarrlfl  Meka 
rtiief  bwe  from  a  otmTletlon  of  the  crime  of 
perjnry.  The  first  aasignmoit  Is  based  upon 
the  OTOTmllng  ot  tb»  motion  to  qoash  the  in- 
dictment, Tba  Indictnmt  Is  quite  lengthy, 
and  it  would  serve  no  useful  purpose  to  set 
it  out  in  Its  entirety.  Suffice  it  to  say  that 
It  alle^  the  pendency  of  a  owtain  ctaancery 
cause  in  the  drcoit  court  in  and  f  Jackatm 
coun^,  wber^  M,  Jj.  Dekle  was  omiplainant 
and  W.  B.  Jarris  was  defendant,  in  whteh 
H.  A.  Bowles  had  been  appointed  recelyer, 
and  in  tb»  order  appointing  such  receiver  W. 
B.  Jarris  was  required  forthwith  to  surrw- 
dor  to  the  rec^w  a  owtain  described  con- 
tract and  nota  The  indictment  further  al- 
leges that  Budi  recelyer  had  made  a  r^Knt 
to  the  court  In  which  he  set  forth  that  Jar* 
vis  bad  failed  and  refused  to  surrender  to 
such  receiver  such  papers,  wfaere(Hi  the  court 
made  an  order,  ccmunanding  the  tfierUC  to 
bring  Jarris  forthwith  befbre  the  court  to 
show  cause  why  he  should  not  be  held  in  con- 
tooapt  (tf  court  and  punished  tbesvtox. '  Tb» 
indlctmoit  then  proceeds  with  tb»  following 
allegatlODs: 

"And  thereafter  on  the  eaid  26th  day  of  Sep- 
tember, A  D.  1916^e  said  W.  B.  Jarria,  ap< 
peared  m  costody  of  H.  A  Bowles,  sheiiS  of  J ack- 
Bon  county.  Florida,  in  the  said  court  and  before 
the  Honorable  Cephas  L  Wilson,  Judge  of  aaid 
court,  the  said  court  being  then  and  tnere  open 
and  sitting  in  Jackson  oounti',  Florida,  at 
Marlanna,  the  coun^  seat,  to  «how  cause  why 
he  should  not  be  held  In  contempt  of  said  court 
and  punished  therefor.  And  it  then  and  there 
became  and  was  a  material  matter  of  which  the 
said  court  then  and  there  had  jorisdlctlon  for 
the  said  court  and  judge  to  know  and  be  In- 
formed why  tile  said  W.  B.  Jarrls  had  not  sur* 
rendered  forthwith  to  the  said  recover  the  said 
contract  or  lease  and  the  said  note.  And  the 
said  W.  B.  Jarvis,  then  and  there  in  Jackson 
county,  Florida,  with  hts  own  consent,  in  due 
form  of  law,  was  sworn  as  a  witness  in  his  own 
behalf  by  the  Honorable  Cephas  L.  Wilson, 
judge  of  said  court,  and  he  the  said  W.  B.  Jar- 
vis  then  and  there  voluntarily,  with  his  own 
consent,  took  an  oath  as  a  wibiess  to  tell  the 
truth,  the  whole  truth_,  and  nothing  but  the 
truth,  the  said  oath  bemg  administered  hy  the 
said  judge,  touching  the  said  matter  of  disobe- 
dience of  the  order  of  said  court;  and  he  the 
said  W.  B,  Jarvis  then  and  tlierc,  upon  his 
oath  as  a  witness  aforceaid,  did  willfully,  wick- 
edly, corruptly,  designedly  and  falsely  swear 
and  depose  that  the  reason  he  did  not  delivor 
the  said  contract  or  lease,  and  the  said  note, 
to  the  said  receiver  was.  that  at  the  time  the 


said  receiver  made  demand  for  the  said  contract 
or  lease  and  the  said  note,  the  same  were  lock- 
ed in  a  safety  deposit  box  in  the  Bank  of  Green- 
wood, at  Greenwood,  Fla..  and  that  it  was  late 
Saturday  evening,  September  23,  1916,  when 
said  demand  was  made,  and  that  said  bank  was 
dosed,  and  that  he  could  not  get  to  said  papers 
on  account  of  their  being  locked  in  said  safets' 
deposit  box  in  the  said  hank  and  the  aaid  bank 
being  then  closed. 

"That  the  said  statements,  depositions,  and 
testimony  of  the  said  W.  B.  Jarvis  so  made  and 
given  under  his  oath  aforesaid,  to  the  effect  that 
the  said  contract  or  lease  and  the  said  note,  at 
the  time  the  said  receiver  made  demand  for  same, 
were  locked  in  a  safe^  deposit  box  in  the  Bank 
of  Greenwood,  at  Greenwood,  Fla.,  and  that  be 
could  not  get  to  said  routract  or  lease  and  said 
note  on  account  of  their  being  locked  in  said 
safety  deposit  box  in  said  bank,  were  then  and 
there  knowingly,  designedly,  willfully,  wickedly 
and  corruptly  perjured,  false  and  untrue,  and 
the  said  W.  B.  Jarvis  uien  and  thers  well  knew 
the  said  statements,  depositions  and  testimony, 
in  the  particulars  aforesaid,  were  false,  per- 
jurtMl  and  untrue,  but  notwithstanding,  he  the 
said  W.  B.  Jarrfs  then  and  there,  in  the  said 
court,  in  said  cause,  then  and  there  the  same, 
upon  their  oath  aforesaid,  testified  and  swore  for 
the  purpose  of  deceiving  the  said  court,  and 
cause  the  said  court  to  release  him  from  arrest 
andpunisfament  for  the  said  contempt  of  court. 

"That  whereas,  in  truth  and  in  fact,  the  truth 
of  the  said  matters  then  and  there  so  sworn  and 
testified  to  by  the  said  W.  B.  Jarvis  was  that 
the  said  contra(>t  or  lease  and  the  said  note  were 
not  In  a  safe^  deposit  box  in  the  Bank  of 
Greenwood,  at  Greenwood,  Fla.,  when  the  said 
receiver  made  demand  upon  the  said  W,  B.  Jar- 
vis for  the  same,  but  were  fai  seme  other  idaee 
to  tbegrand  jurors  unknown,  and  this  fact  the 
said  W.  B.  Jarvis  then  and  there  well  knew  to 
be  true. 

"So  the  grand  jurors  aforesaid,  upon  thdr 
oath  aforesaid,  say  the  said  perjury  he,  tiie  said 
W.  B.  Jarvis,  did  in  manner  and  form  afore- 
said then  and  there  commit. 

"Contrary  to  the  form  of  die  statute  in  such 
cases  made  and  provided,  to  the  evil  example 
of  all  othws  in  like  ease  offending,  and  against 
tiie  peace  and  dignity  of  the  state  ot  Florida." 

The  motion  to  qna«h  Is  as  follows: 

"Now  comes  defendant  and  moves  the  court 
to  quash  the  indictment  herein  upon  the  follow- 
ing groimds,  to  wit: 

1.  Because  said  indictment  Is  vague,  indef- 
inite, uncertain,  and  does  not  sufficiently  allege 
any  offense  to  have  been  committed  by  defendant. 

*^  Because  said  indictment  fails  to  allege 
tiiat  defendant  had  access  to  1Sx9  papns  men- 
tioned. 

"3.  Because  said  Indictment  fails  to  allege 
that  defendant  knew  where  the  papers  mention- 
ed wer& 

"4.  Because  said  Indietment  falls  to  all^e 
that  defradant  did  not  know  or  have  reason  to 
believe  that  papers  in  question  were  as  stated. 

[1, 2]  W4  have  carefully  read  ttie  brief  of 
the  dtitendant  in  smnKfft  ot  tbSa  asslgumoit, 
and  have  also  examined  the  f blowing  an- 
thorltiea  which  he  cites  and  upon  which  he 
relies:  Oiaft  v.  States  42  Fla.  607.  20  Sontta. 
418;  Bi«wa  T.  State^  47  Fla.  16,  36  Soutih. 
70&;  Markey  t.  States  47  Fla.  88.  87  South. 
63 ;  Fudge  t.  State,  57  Bla.  7,  49  South.  128, 
17  Ann.  (^a.  918;  We  are  of  the  opinion 
that  these  authtwitles  Jtall  to  snroort  bis  ohi- 
tentitm.  The  indictment  would  seem  to  meas- 
ure up  to  the  reqniremwts  which  we  laid 
down  in  Fudge  v.  State,  supra.  Also  see  the 
ezoellent  note  to  QUs  case  on  p%(e  921  of  17 
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Ann.  Caa.,  wher^n  nnmerons  antbtnltles  are 
cited  from  otber  JnrlsdlctlMUi.  Am  we  held 
In  Bennett  v.  State,  66  Fla.  84,  61  South.  127: 

"An  indictment  f<tf  perjury  ii  sufficient  which 
iB  not  80  vaffue,  indistinct  or  Indefinite  as  to 
mislead  the  accused  or  embarrass  him  in  the 
preparation  of  bis  defense  or  expose  him  to  sub- 
stantial danger  of  a  new  proMcution  for  the 
same  offense?' 

Also  see  Gofl  States  60  Fla.  18, 08  Sooth. 
S27,  and  BaUor  t.  Perry,  67  Fla.  400,  66 
South.  100,  for  a  dUcnsslfni  coQcemlng  the 
essential  dementa  of  Indlctmeaits  fenerally, 
wherein  we  held  that: 

"Matters  that  are  not  essential  elements  of 
the  offense,  but  are  hi  the  nature  of  a  defense, 
need  not  be  negatiTsd  In  diarcing  the  offense." 

State  T.  Pearce,  14  Fla.  103,  will  also  be 
found  lnfitructlT&  This  assignment  must  be 
held  to  have  failed. 

[11  The  only  other  asslgnmoit  la  the  sec- 
ond, which  Is  based  upcai  the  oremillng  of 
the  motion  for  a  new  trial.  It  Is  contended 
that  the  evidence  is  insufficient  to  support 
the  verdict  We  cannot  agree  with  the  de- 
fendant In  this  contention.  It  would  be  a 
fruitless  task  Indeed  to  set  out  all  the  evi- 
dence adduced  at  the  trial,  or  even  to  at- 
tempt a  aynopsis  thereof.  A  careful  reading 
of  the  evidence  convinces  us  that  It  Is  amply 
sufficient;  therefore  we  feel  constrained  to 
concur  with  the  Jory  and  the  trial  Judge  In 
so  holding. 

[3,  4]  The  defendant  took  the  witness  stand 
in  his  own  behalf  and  proceeded  to  testify, 
during  the  course  of  which  he  stated  that  he 
"was  bothered,"  whereupon  the  following 
question  was  propounded  to  him  by  his  coun- 
sel, "What  were  you  bothered  about?"  The 
state  interiwsed  an  objection  to  this  question, 
which  was  sustained,  and  one  of  the  grounds 
of  the  motion  for  a  new  trial  Is  that  this 
ruling  constitutes  reversible  error.  Again 
we  find  ourselves  unable  to  agree  with  the 
defendant.  We  have  repeatedly  held  that  as- 
signments based  upon  the  exclusion  of  testi- 
mony to  be  available  must  be  so  presented  to 
an  appellate  court  as  to  make  It  appear  that 
the  excluded  testimony  was  relevant  and  ma- 
terial, or  otherwise  proper  to  be  admitted. 
See  Palmore  v.  State.  65  Fla.  639,  62  South. 
081,  where  numerous  prior  dedalons  of  this 
court  are  dted.  It  Is  sufficient  to  say  that 
the  defendant  has  failed  to  comply  with  this 
requirement,  as  laid  down  in  the  dted  cases. 
T^ptrot  V.  State,  61  Fla.  67,  40  South.  616. 
dted  and  relied  upon  by  the  defendant,  is 
not  In  point,  as  no  such  failing  condltltm  of 
the  defendant's  mind  and  memory  Is  shown 
to  have  existed  In  the  Instant  case. 

The  fifth  ground  of  the  motion  Is  based 
upcKi  the  refusal  of  the  trial  court  to  give  the 
following  requested  InstructloQ,  which  rul- 
ing was  duly  necptad  to: 

**^e  defendant  is  presumed  to  be  Innocent 
throughout  the  trial  of  his  case  nntil  the  state 
proves  his  guilt,  and  the  fact  his  testimony  may 


have  been  untrue  does  not  of  itself  mean  be  is 
guilty  of  this  offense." 

No  error  Is  made  to  appear  here;,  as  tiie 
priudple  had  been  fully  and  more  correctly 
embraced  In  the  diarges  and  Instmetloai 
previously  g^ven. 

The  Judgment  will  be  affirmed. 

BROWNE;  a  J.,  and  TATLOB,  WHITE- 
FIELD,  and  BLLIS,  cihicdxw 

fR  Fl*.  ffh 

JABYXS  V.  STATB. 
(Supreme  Court  of  Blorida.   MaxA  14.  IftlT^ 

(ByOahtu  hjf  ike  Court  J 

1.  IiABCENT  ^»3(4)— ItEQTTisrnea— ImVHT. 

In  larceny  it  is  essential  to  a  conviction  that 
the  property  was  talcen  "animo  farandi"  ;  and 
where  it  clearly  appears  that  the  taking  was 
perfectly  consistent  with  honest  condact,  al- 
though the  party  charged  with  the  ctime  may 
have  been  mistakoit  he  cannot  be  oonvieiad  of 
larceny. 

[Ed.  Note.r-For  other  caae^  see  I«re«By. 
Gent  IMg.  H  6-10.] 

2.  Labceitt  «s>14(1)  —  RBQuxsim  —  Posses- 
sion. 

A  person  who  has  lawful  possession  of  prop- 
erty cannot  commit  larceny  theiectf;  the  pos> 
session,  however,  must  have  beoi  orlglnaUy 
talned  lawfully  and  without  the  Intent  to  ap- 
propriate the  property  to  his  own  use ;  one  who 
obtains  the  possession  by  trick,  device,  or  fraud, 
with  intent  to  appropriate  the  property  to  his 
own  use,  the  owner  intending  to  part  with  the 
poBSesBion  only,  commits  larceny  vrhen  he  snbse- 
Quently  appropriates  it.  The  consent  of  tbe 
owner  in  surrendering  the  possession  of  pnqjwvty 
must  be  as  broad  as  the  taking. 

[Ed.  Note.— For  other  eases,  see  Xaebsbj, 
Cent.  Dig.  f}  34,  ST.] 

3.  Gbihinai,  Law  ^338a>— AoamsiBiLaT 

or  EvtDBITCn— I^XBVANOT. 
Proffered  testimony  Is  properly  exdoded 
which  is  dearly  irrelevant  and  not  pertinent  to 
the  issues. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  i  752.] 

4.  Obiuinal  Law  <S=a820(l>— Givsir  Instkuo- 
Tions— Requested  Iitstbqctionb. 

Requested  instructions  are  propeily  refused 
when  the  matters  of  law  Induaed  therein  have 
been  fully  and  correctly  covered  in  Ae  charge 
and  instructions  given  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Cruninsl 
Law,  Cent.  Dig.  |  2011.] 

6.  Lakcent  «s>66  —  SumcmvoT  op  Et^ 

DBNCI. 

Evidence  examined,  and  found  aoflldcat  t» 
supi)ort  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Lazcmy* 
Cent  Dig.  1  16a] 

Error  to  Giienit  Court,  Jai&son  ConntT; 
Cephas  L.  mison,  Judge. 
W.  B.  Jarvls  was  convicted  of  grand  lar> 

oeny,  and  he  brings  error.  Affirmed. 

W.  E.  B.  Smith,  of  Marianna,  tor  plaintiff 
In  error.  T.  F.  West.  Atty.  Gen.,  and  O.  O. 
Andrews,  Asst  Atty.  Gen.,  for  the  State. 

SHACELEFORD,  J.  W.  B.  Jarvis  seeks 
relief  here  from  a  convlctlm  of  the  crime  of 
grand  larceny  and  a  sentence  to  oonflnemoit 


4a»For  ether  sssaa  see 
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In  tlie  state  prlsoa  for  a  term  of  two  years. 
Tlie  sole  error  assigned  is  the  oTerrnllng  of 
the  motion  for  a  new  trial,  which  Is  based  up- 
on  six  grounds,  and  which  we  shall  treat  In 
the  order  In  which  they  are  argued. 

[1,1]  The  first  two  grounds,  which  are 
argued  together,  are  that  "the  verdict  is  not 
supported  by  the  evidence,"  and  that  "the 
veiidlct  Is  contrary  to  law."   The  first  count 
In  the  indictment  charges  the  defendant  with 
the  larceny  of  a  contract  entered  into  by  the 
defendant  and  M.  L.  Dekle,  of  the  value  of 
$1,500.  the  property  of  M.  L.  Dekle,  and  the 
second  count  charges  the  defendant  with  the 
larceny  of  a  chattel  mortgage,  executed  by 
the  defendant  to  M.  h.  Dekle,  of  the  valne  of 
f  GOO  the  property  of  M.  L.  Dekle.   The  de- 
fendant entered  a  plea  of  not  guilty.  Very 
concisely  stated,  the  evidence  establishes 
that,  in  compliance  with  a  reqnest  of  the  de- 
fendant, H.  L.  Dekle  brought  the  contract 
and  chattel  mortgage  with  him  to  Greenwood 
for  the  purpose  of  meeting  the  defendant 
and  having  a  full  settlement  of  the  amount 
due.    Upon  the  meeting  between  the  defend- 
ant and  Dekle,  after  some  conversation  be- 
tween them,  the  defendant  requested  Dekle  to 
hand  him  (the  defendant)  such  two  Instru- 
ments  In  order  that  the  defendant  might 
write  a  note  to  Mr.  Lewis  Smith,  the  cashier 
of  the  Bank  of  Greenwood,  who  was  tempo- 
rarily  abseut  at  Marlanna,  nine  miles  away, 
to  get  sudi  cashier  to  advance  the  money  to 
the  defendant  with  which  to  take  up  the 
mortgage  and  contract ;  that  Dekle  complied 
with  the  defendant's  request,  and  the  defend- 
ant began  to  write,  but  after  a  few  minutes 
stopped  writing,   crumpled  the  paper  up 
which  he  was  writing,  dropped  It  on  the  floor, 
folded  up  the  contract  and  chattel  mortgage, 
and  put  the  same  in  his  pocket,  stating  to 
Dekle,  '^I  believe  I  will  keep  these  papers 
and  yon  can  mark  th^  paid  out  of  the  mon- 
ey I  paid  you  last  year."   Further  conversa- 
tion took  place  between  Dekle  and  the  de- 
fendant, but  It  would  serve  no  useful  purpose 
to  set  It  oat.   Suffice  it  to  say  that  the  evi- 
dence establishes  that  the  defendant  retained 
such  papers  of  which  he  had  thus  possessed 
himself  and  refused  to  return  them  to  Dekle. 
Tb&  defendant  contends  that  this  did  not  con- 
stttQte  larceny,  and  <Ates  decisions  of  this 
coart,  as  well  as  of  other  Jurisdictions, 
which,  he  claims,  support  his  contention. 
We  have  examined  these  anthoiltles,  but 
find  ourselves  unable  to  agree  with  the  de- 
fendant It  l8  undoubtedly  true,  as  we  held 
fai  Bird  r.  State,  48  Fla.  8,  87  South.  625, 
Qiat: 

"In  larceny  it  la  essential  to  a  conviction  that 
the  property  was  taken  'animo  furandi*;  and 
when  it  clearly  appears  that  the  taking  was  per- 
fectly consistent  with  honest  conduct,  although 
the  party  charged  with  the  crime  may  have  been 
mistaken,  be  can  not  be  convicted  of  larceny." 

■  It  is  also  true,  as  this  court  held  In  Long  v. 
State,  11  Fla.  296 : 

"A  taking  hj  mistake  or  accident,  where  th« 
uuBm  fnranm  forms  no  part,  is  not  felony." 


We  also  approve  of  the  holdings  by  this 
court  In  the  other  decisions  which  the  de- 
fendant cites  and  upon  which  he  relies: 
Charles  v.  State,  36  Fla,  691.  IS  South.  369; 
Finlayson  v.  State,  46  Fla.  81,  35  South. 
203;  Lowe  v.  State.  44  Fla.  449,  32  South. 
966,  103  Am.  St  Kep.  171;  Minor  v.  State, 
55  Fla.  77.  46  South.  297— but  do  not  see 
wherein  they  help  the  defendant  In  Finlay- 
son V.  State,  supra,  we  held  that : 

"A  bailee  who  hta  lawfnl  possession  cannot 
commit  larceny ;  the  poBseasion,  however,  mnst 
have  been  originally  obtained  lawfully  and  with- 
out the  intent  to  apnropriate  the  property  to 
his  own  use;  one  who  obtalna  the  posseadon 
by  trick,  device  or  fraud  with  Intent  to  ap- 
pnniriate  the  property  to  his  own  use,  the  own- 
er intending  to  part  with  the  possession  only, 
commits  larceny  when  he  subseqn^tly  appro- 
priates It" 

We  might  well  repeat  here  what  we  said 

In  the  opinion  rendered  in  that  case : 

"It  cannot  be  said,  therefore,  that  the  owners 
consented'  to  part  with  the  possession  of  their 
money;  there  was  no  conventio  mentium,  the 
one  party  intending  only  to  part  with  the  bare 
possession,  the  other  intending  to  acquire  the 
property  m  the  thing  itself;  the  coneent  was 
not  as  broad  as  the  taking.  The  fraud  vitiated 
whatever  right  might  otherwise  have  been  ac- 
ciuired  by  virtue  of  the  apparent  voluntary  part- 
mg  wlt^  the  possession  those  rightfully  en- 
titled thereto.  Such  act  was  at  the  common 
law  larceny,  and  no  statute  was  needed  to  make 
it  a  crime ;  nor  does  it  come  within  our  embess- 
slement  act" 

Also  see  Flowers  v.  State.  59  Fla.  16,  62 
South.  11,  which  Is  well  in  point.  We  must 
hold  that  the  contention  of  the  defendant  in 
support  of  the  first  two  grounds  of  his  motion 
for  a  new  trial  has  not  been  sustained. 

[3]  The  third  ground  of  the  motion  for  a 
new  trial  Is  based  upon  the  refusal  of  the 
trial  court  to  permit  the  defendant  to  Intro- 
duce the  following  proffered  testimony  of 
himself : 

"That  something  Uke  two  years  prior  to  the 
sigumg  of  this  contract  the  defendant  had  agreed 
to  buy  what  is  known  as  the  Roberts  place  from 
Mr.  Dekle ;  the  rental  value  of  that  place  was 
$400  per  year;  that  during  the  two  years  im- 
mediately before  this  paper  was  signed  that  Mr. 
Jarvis  had  paid  on  that  place  approximately 
$3,000;  that  at  the  time  this  particular  paper 
was  signed  Mr.  Dekle  had  attached  and  brought 
suit  against  Mr.  Jarvis  under  the  original  con- 
tract and  in  order  to  get  bis  property  releas- 
ed from  this  contract  they  agreed  on  a  compro- 
mise settlement  agreeing  to  the  terms  mention- 
ed in  this  particular  contract  In  thia  contract 
there  were  certain  things  Mr.  Jarvis  was  to  do 
and  certain  things  Mr.  Etekle  was  to  do ;  Mr. 
Dekle's  attorney.  Mr.  W.  B.  Farley,  acting  as 
his  attorney  In  preparing  this  contract,  advised 
the  defradant  that  if  either  one  of  them  failed 
to  perform  their  part  of  the  contract  the  con- 
tract would  be  void.  And  further,  'That  while 
Mr.  Dekle  and  Jarvis  were  in  the  drug  store 
and  at  the  time  Mr.  Jarvis  was  banded  these 

S articular  papers  in  question  by  Mr.  Dekle  that 
arvis  said  to  Dekle  that  the  contract  required 
him  (Dekle)  to  do  certain  things,  among  which 
was  to  build  him  (Jarvis)  a  bouse;  that  he 
hadn't  done  that;  that  he  (Jarvis)  had  been 
forced  to  live  off  the  place  about  two  miles,  and 
that  the  proper  deduction  should  be  made  uiere- 
for,  and  that  his  attorney,  Mr.  Farley— the 
same  attorn^  who  drew  this  particular  contract 
—had  una  hbn  (Jarvia)  that  U  either  one  failed 
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to  comply  with  the  contract  the  contract  would 
be  void,  and  that  Jarvis  told  Mr.  Dekle  be  would 
just  bold  the  papers  mitU  they  could  agree  on 
some  just  settlement.' " 

No  error  is  made  to  appear  in  this  rollng, 
as  such  proffered  testimony  was  clearly  ir- 
relevant and  not  pertinent  to  the  issues.  It 
simply  was  an  attempt  on  the  part  of  the  de- 
fendant to  jDstlfy  his  retaining  in  his  possee- 
sion  the  papers  which  had  been  handed  to 
the  defendant  by  the  prosecuting  witness  for 
a  spedflc  purpose,  which  could  not  have 
availed  him  In  the  way  of  a  defense  to  the 
crime  for  which  he  was  being  tried. 

Hie  fourth  ground  of  the  motion  Is  as  fol* 
lows: 

"4.  The  court  erred  In  refusing  to  permit  wit- 
ness Dekle  to  answer  following  question  on 
croBs-examination.  vU.:  *I>idn't  Mr.  Jarris  tell 
you  at  the  time  he  put  the  papers  in  his  pock- 
et  that  Mr.  Farley,  who  drew  the  papers  for 
you,  had  told  him  that  if  either  one  of  yon 
failed  to  comply  with  your  part  of  the  contract 
that  the  same  would  be  null  and  void?*" 

There  was  no  error  in  this  ruling.  What 
possible  ll£ht  conld  have  been  thrown  as  to 
the  guilt  or  Innocoice  of  the  defendant  by 
what  he  might  hare  said  to  the  prosecuting 
witness,  at  the  time  of  the  taking  of  the  pa- 
pers, as  to  any  advice  which  might  have  been 
given  to  the  defendant  by  Mr.  Farley? 

Tbe  fifth  ground  of  the  motion  Is  as  t<A- 
lows: 

"6.  Court  erred  in  refusing  to  permit  witness 
M.  Lk  Dekle  Is  cross-examination  to  answer  the 
following  QDestion.  vis.:  'And  as  a  matter  of 
UkA,  you  hadn't  built  the  house  which  you  in 
the  ctmtract  agreed  to  build,  had  yoaf^ 

No  dlscosslon  of  this  ground  seems  to  be 
called  for,  as  what  we  have  Just  said  in 
treating  tbe  third  and  fourth  grounds  is  suf- 
ficient to  dispose  of  it  adversely  to  tbe  con- 
tention of  the  defendant 

[4]  The  sixth  and  last  ground  of  the  mo- 
tion la  that  "the  court  erred  in  refusing  to 
give  special  charges  numbered  2  and  S." 
This  ground  Is  very  lightly  urged  before  us, 
the  'defendant  contenting  himself  with  stat- 
ing in  his  brief: 

"Each  of  these  charges  go  directly  to  the  gaea- 
tion  as  to  whether  or  not  the  defendant  possessed 
the  felonions  intent  at  the  time  the  papers  were 
handed  to  him.  It  seems  useless  to  argue  these 
questiona.  The  authority  above  dted  is  suffl- 
dent  on  this  point." 

Suffice  it  to  say  that  we  have  examined 
the  two  requested  Instmctlons,  and  no  error 
is  made  to  aiHiear  to  us  in  their  refusal.  The 
matters  embraced  therein  had  been  fully  and 
correctly  covered  in  the  charges  and  Instruc- 
tions given  by  the  court. 

[S]  As  we  are  of  the  opinion  tliat  the  evi- 
dence adduced  is  amply  sufficient  to  support 
the  verdict  rendered,  and  as  no  errors  of 
law  or  procedure  have  been  made  to  appear 
to  na,  the  Judgment  miut  be  affirmed. 

BROWNE,  0.  J.,  and  TAYLOR,  WHIT- 
FIELD, and  ELLIS.  JJ.,  concur. 


at  Fia.  an) 
QOODBBEAD  t.  THOMAS. 

(Supreme  Court  of  Florids.   March  20,  lAlT.) 

(ayUahm  by  the  OourU} 
Appeal  and  Eebw  *=>116G(8>— Judqiuent— 

KKVBBSAIm 

Where  the  Judgment  in  ejectmoit  oontaioR 
material  adjudications  that  are  not  In  aoctvd 
with  the  evidence  and  are  contrary  thereto,  tlie 
judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  453&] 

Error  to  Circuit  Court  Gcdumbla  County; 
M.  F.  Horne,  Judge. 

EJectmrat  by  Mrs,  Nettle  Ooodbread  for 
the  use  of  S.  a  CMe  against  H.  B.  Thomas. 
Judgment  tor  defendant,  motion  for  new 
trial  denied  and  plaintiff  brings  error.  Re- 
versed. 

Guy  omen,  of  lAke  Cl^,  t<x  plaintiff  In 
enor.  J.  B.  Hodges,  of  Lake  Otty,  for  de- 
fendant In  error. 

FBR  OUBIAM.  An  action  of  ejectment 
wu  bron^t  biy  Mrs.  Nettle  Ooodbread  for 
the  use  of  S.  Ol  Cole  against  H.  B.  Thomas, 
who  pleaded  not  guilty.  The  Jut7  found  for 
the  defmdant,  and  the  following  judgment 
was  rendered: 

"This  cause  having  been  tried  at  the  last 
term  of  this  court,  which  trial  resulted  in  a 
verdict  for  the  defendant  and  tbe  plsdntiff 
made  a  motion  tor  a  new  trial,  which  motion 
was  by  the  court  continued  until  this  present 
term  of  this  court  and  the  same  being  fut^ 
ther  armed,  the  court  overruled  ssid  motion, 
whereupon  it  is  considered,  ordered,  and  adjudjr- 
ed  by  tbe  court  that  the  plaintiff  take  notliinc 
bgr  his  said  suit  and  that  the  title  to  the  pnw- 
erty  sued  for,  the  E.  N.  E.  %  section  10. 
and  W.  %  of  N.  W.  J4,  section  11,  aU  in  town- 
ship 2,  south,  range  17  east  is  in  the  said  de- 
fendant and  that  he  is  entitled  to  the  possesadcKi 
thereof,"  etc. 

On  a  motion  for  new  trial  by  the  plaintifT 
tbe  following  order  was  made: 

"November  2d.  Motion  for  a  new  trial  made 
and  areued,  and  upon  eondderation  it  b  or- 
dered that  the  motion  be  granted  on  the  first 
day  of  the  next  term  of  court  unless  in  tbe 
meantime,  the  defendant  shall  nay  i^lntiff  the 
amount  due  on  the  mortgage,  with  principal,  in- 
terest and  attorney's  fees,  and  the  sum  of  one 
hundred  dollars,  with  interest  mratiaBed  In  equi- 
table plea  tendered,  and  if  these  paTmsiita  be 
made,  the  motion  will  be  ovemilea. 

"On  4/27/16  motion  denied." 

The  plaintiff  took  writ  of  error. 

At  the  trial  the  plainUfl  showed  a  legal 
title  to  the  land  in  controversy  and  the  value 
of  mesne  profits. 

The  defendant  offered  testimony  as  to  an 
agreement  with  the  usee  that  the  lands  whidi 
were  sold  under  an  execution  obtained  by  A. 
S.  Ooodbread  against  the  defoidant,  would  be 
bought  in  for  the  defendant  w^o  had  previ- 
ously mortgaged  the  lands  to  the  usee.  There 
was  other  testimony  as  to  the  desire  of  the 
defendant  to  buy  tike  land  after  it  was  atM 
under  the  Goodbread  execution  to  Mrs.  Net- 
tie Ooodbread. 
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Ab  tbe  Judgment  "that  the  title  to  the 
pTOpextj  sued  for  la  in  tbe  said  defendant" 
Is  not  In  accord  with  the  evidence  and  Is 
not  a  proper  adjudication  in  this  case,  and 
as  the  conditions  Imposed  by  the  order  de- 
nying a  new  trial  were  nnautborlzed,  and 
as  the  verdict  is  manifestly  cMitrary  to  the 
evidence,  the  Judgment  Is  reversed. 

BROWNB.C.  J.,andTATLOB,  8HAOKLD- 
rOBD,  WHirriELJD,  and  EU^IS,  JJ.,  con- 
car. 

(7>  Fla.  MO) 

VLOBIDA  BREWING  GO.  v.  SBNDOYA. 
(Supreme  Oonrt  of  Florida.  Mardi  14,  lAlT.) 

(SyUaiut  ly  1h»  Oourt.) 
PAsmnBSBtp  «s»219(4)— JiroaiuNT— Lun. 

In  an  action  against  partners  where  the 
service  of  nrocess  is  made  on  one  partner,  the 
judgment  obtained  in  the  action  may  be  a  lien 
00  tbe  partnership  land  and  on  the  individual 
land*  of  the  partner  who  was  served  with  pro- 
cess, but  not  fm  the  Individual  lands  of  the 
partner  who  was  not  served  with  process  In  the 
action. 

[E:d.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  436.  437.] 

Appeal  from  Circuit  Court,  HlUsboroUgb 
County;  F.  M.  Robles,  Judge. 

Proceeding  by  G  A.  Sendoya  against  the 
Florida  Brewing  Company.  Decree  for  plain- 
tiff, and  the  Company  appeals.  Affirmed. 

KnlfM;  Thompson  &  Turner,  of  Tampa, 
tor  awcUant  J.  T.  Wataon,  Jr.,  of  Tampa, 
for  appelleei 

BBR  OCBIAU.  In  appn^rlate  proceed- 
ings the  court  ordered  that  a  Judgment  in 
favor  of  the  Florida  Brewing  Company 
against  Serafln  Monttd  and  Clements  A.  Sen- 
doya, oopartnera  as  Uontld  &  Soidt^af  *i8 
decreed  to  be  null  and  void  aa  against  Ctem- 
enta  A.  Sendoya  individual]^  and  declared  to 
be  no  lien  or  Incombrance  whatsoevw  on  the 
indlvldaal  real  estate  *  •  •  of  tlie  said 
C  A.  Sendoya."  Tbe  defimdant  company  ap- 
pealed. The  decree  la  correct  in  that  the 
service  on  which  the  judgmoit  was  rendered 
was  made  on  the  partner  Montis  and  not  on 
the  partner  Sendovs;  therefore,  while  Qie 
Judgment  Is  a  Uen  on  tbe  partnership  lands 
and  tbe  Individual  lands  of  M(»tiel,  the  part- 
ner who  was  served,  it  Is  not  a  lien  on  the 
individual  lands  of  8aid<^,  tbe  partner  who 
was  not  served.  See  section  1404,  Gen. 
Stats.  1906;  Complied  Laws  1914;  OSiomas  r. 
Katban,  65  Fla.  888,  62  South.  206;  Nathan 
r.  Thomas,  68  Fla.  235,  58  Soutb.  247.  Ann. 
Oaa.  lffl4A,  887;  First  NaL  Bank  r.  Qr^ 
48  Fla.  412,  81  South.  238. 

Affirmed. 

BBOWNIQ,  C.  J.,  and  TATLQiR,  SHACKLE- 
FORD,  WHITFIEU),  and  BLUS,  JJ.,  con- 
cur. 


(7S  FU.  688) 

SEABOARD  AIR  LINE  RY.  v.  CALLAN. 
(Snpreme  Court  of  Florida.    March  21.  1917.) 

(SyOabtu  by  th«  OoiirtJ 

1.  Railboads  «=>34e(2)— CaoBSiNa  AcoiDsifT 

— pREauUPTION  AND  BUBDBH  OT  PBOOr. 

Whether  an  alleg^on  that  the  defendant 
railroad  company  negligently  pr(q>eUed  one  of 
its  trains  backwards  without  any  warning  be 
r^arded  as  a  general  or  a  special  allegation  of 
negligence,  upon  proof  that  tlie  plaintiff  was 
injui^  by  the  train  when  it  was  being  pro- 
pelled backwards  without  any  warning,  tiie  stat- 
ute, section  3148,  Oen.  St.  1006,  ralees  a  pre- 
aamptifm  that  the  defendant  railroad  oompanj 
was  negligent  as  alleged,  and  tbe  burden  was 
thereby  cast  npon  tlw  defendant  company  to 
overcome  sudi  presumptica  by  proof  that  it  was 
in  fact  not  negligent  In  the  manner  allied. 

[Ed.  Note^For  other  esses,  see  Bailrosds, 
C«nt.  Dig.  I  ma] 

2.  Railboads  4=»346C^[— (teossino  Accident 

— PBEBUlfPTTOn  AND  BUBDBN  OV  PbOOF. 

Tbe  fact  that  there  was  conflicting  evi- 
dence as  to  lack  at  warning  does  not  prevent 
the  (^mation  of  the  statute  imposing  upon  the 
defendsmt  railroad  oompeoy  the  burden  to 
"make  it  appear"  that  It  did  not  negligently  pro* 
pel  the  train  backwards  without  any  warning 
when  the  i^ntiff  was  injured. 

[Ed.  Note.-'For  oth^  cases,  see  Railroads. 
Gent.  Dig.  |  Ilia] 

3.  Railboads  «=»348(1)— Cbossino  Aooident 

— NkOLIOENCE— EVIDKHCB. 

In  determining  whether  the  defendant  was 
negligesit  as  alleged,  the  jury  under  the  statute 
were  to  owsider  the  statutory  presumption 
in  connection  with  the  evidence. 

[Ed.  Note-— For  other  cases,  see  Railroads, 
Cent  Dig.  11 1186, 1140, 

4.  Appeal  and  Ebbos  «=»1002— FmnxNo— 
CONPLioTiNO  Evidence. 

Conflicts  in  the  evidence  are  determined  by 
the  jury;  and,  where  the  finding  is  not  mani- 
festly against  the  weight  of  tbe  evidence  and 
the  juBuce  the  cause,  It  will  be  allowed  to 
stcmd  unless  errors  of  law  «r  j^roeednre  nuike 
the  verdict  erroneous. 

[Ed.  Note.— Fcv  other  cases,  sse  Appeal  and 
Error,  Cent.  Dig.  H  393&-38^.] 

5.  Appeal  and  Ebbob  ^1064(1),  1067  — 
Habhless  Bbbob— Instbuotions. 

Where  the  cb^igea  given  conform  substan- 
tially to  the  law  and  the  evidence,  and  the 
diRi^ea  refused  are  in  tbe  main  covered  by 
other  charges  given,  end  the  verdict  and  en- 
tire record  indicate  that  errmr.  if  any,  in  giv- 
ing or  refusing  charges  were  harmless,  the  judg- 
ment will  not  M  reversed;  no  material  error 
of  law  or  procedure  appearing. 

[EM.  Note.— For  .other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  4219,  4229;  Tnal,  Cent 
Dig.  it  475,  626!] 

&  NEauoENCE  «S910I— Caoesina  Aooident- 

Appobtionuert  of  Daicaobs,  . 
Where  damages  are  to  be  apportioned  under 
the  statute,  the  recovery  should  be  sudi  s  pro- 
portion of  the  entiiv  damages  sustained  as  the 
defendant's  ncsligenoe  bears  to  tlw  combined 
negligence  <rf  both  the  plaintiff  and  the  defend- 
ant m  the  premises. 

IT^d.  Note.— Fn*  other  esses,  eee  N^Ugraice, 
Coit  Dig.  H  85,  168.  164,  167.] 

7.  Appeal  and  Ebbob  ^»10(M(1)— Excessive 
Dahagss— Vebdict. 
A  verdict  is  not  so  ezcesrive  as  to  require 
interference  by  the  appellate  conrt,  where  the 
amount  awarded  is  not  dearly  more  than  could 
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reasoaiably  have  been  found  on  the  evidence  M 
to  the.  nature  and  extent  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  TUg.  »  S914.  8946.] 

Error  to  Circuit  Court,  Manatee  Ooonty; 
P.  A.  Whitney,  Judge. 

Action  bj  T.  C.  Callan  against  the  Sea- 
board Air  Line  Railway.  Verdict  and  jndg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Affirmed. 

John  B.  fiingeltarrt  of  Bradentown,  for 
plaintiff  in  error.  H.  S.  Olasier,  of  Braden- 
town, and  N.  Bl  K.  Petting^ll  and  Howard  F. 
Mac^lan^  boUi  «£  Tampa,  for  deftodant  In 
enor. 

WHITFIELD,  J.  In  an  action  for  person- 
al injuries.  Callan  alleges  In  the  first  count 
of  his  declaration  that,  while  be  was  In  a 
wagon  crossing  a  street  called  Manatee  ave- 
nue In  the  dty  of  Manatee,  Fla.,  "the  de- 
fendant by  Its  servants  and  employ^  wrong- 
fully, carelessly,  and  negligently  caused  the 
cars  of  one  of  its  trains  to  be  propelled  baclc- 
ward  without  any  warning  across  said  ave- 
nue at  and  on  said  crossing  and  towards  and 
upon  the  said  wagon  of  plaintiff,  and  thus 
wrongfully,  carelessly,  and  negligently  caus- 
ed the  rear  car  of  Its  said  train  to  collide 
with  said  wagon  in  whl<di  plaintiff  was  then 
and  there  riding  and  to  overturn  the  same; 
whereby  the  plaintiff  was"  Injured.  The 
distinct  allegations  of  the  second  and  third 
counts  need  not  be  here  stated.  Trial  was 
had  on  pleas  of  not  guilty  and  contributor? 
negligence.  Verdict  and  judgment  tor  $1,- 
500  were  rendered  for  the  plaintiff,  and  the 
defendant  took  writ  of  error. 

[1-4]  In  effect,  the  complaint  is  tliat  the  de- 
fendant railroad  company  negligently  pro- 
pelled one  of  its  trains  backwards  without  any 
warning  and  theroby  injured  the  plaintiff. 
The  gist  of  the  negligence  alleged  is  propel- 
ling the  train  backwards  without  any  warn- 
ing. Whether  this  be  regarded  as  a  general 
or  a  special  allegation  of  negligence,  upon 
proof  that  the  plaintiff  was  injured  by  the 
train  when  It  was  being  propelled  backwards 
without  any  warning,  the  statute  raises  a 
presumption  that  the  defendant  railroad  com- 
pany was  negligent  as  alleged;  and  the  bur- 
den was  upon  the  defendant  company  to  ov- 
ercome snch  presumption  by  proof  that  it 
was  in  fact  not  negligent  in  the  manner  al- 
iped. The  plaintiff  was  Injured  as  the 
train  was  being  propelled  backwards,  but  it 
Is  at^ed  that  the  evidence  does  not  show, 
that  the  train  was  propelled  backwards 
"without  any  warning"  as  alleged,  so  as  to 
raise  the  statutory  presumption  of  negli- 
gence; and  that  If  such  presumption  was 
raised  It  was  overctane  by  evidence  that  the 
defendant  did  give  warning  and  exercised 
all  ordinary  and  reasonable  care  and  dili- 


gence in  propelling  the  train  backwards  when 
the  injury  occurred.  There  is  some  subatan- 
tial  evidence  that  the  engine  bell  was  not 
ringing  to  given  warning,  and  no  flagman 
gave  notice  of  the  backward  movement  of  the 
train  across  the  street  where  the  defendant 
knew  or  should  have  known  the  plaintiff 
was  attempting  to  cross  the  railroad  track 
on  the  street.  The  fact  that  there  was  con- 
flicting evidence  as  to  lack  of  warning  does 
not  prevent  the  (^ration  of  the  statute  im- 
posing upon  the  defendant  railroad  company 
the  burden  to  "make  It  appear"  that  it  did 
not  negligently  propel  the  train  backwards 
without  any  warning  when  the  plaintiff  was 
injured.  The  jury  could  have  found  from  the 
evidence  that  no  warning  was  given.  In  de- 
termining whether  the  defendant  was  negli- 
gent as  alleged,  the  jury  were  to  consider  the 
statutory  presumption  in  connection  with  the 
evidence.  Conflicts  in  the  evidence  are  deter- 
mined by  the  jury;  and,  where  the  finding 
is  not  manifestly  against  the  weight  of  the 
evidence  and  the  justice  of  the  cause,  it  will 
be  allowed  to  stand  unless  errors  of  law  or 
procedure  make  the  verdict  erroneous. 

[C-7]  This  discussion  in  effect  disposes  of 
the  contentions  made  on  charges  given  and 
refused.  The  charges  given  conform  substan- 
tially to  the  statute,  and  those  refused  were 
In  the  main  covered  by  the  other  charges 
given.  In  so  far  as  the  charges  referred  to 
awarding  damages  In  relation  to  the  life  ex- 
pectancy of  the  plaintiff,  when  there  was  no 
evidence  on  that  subject,  the  error,  if  any, 
is  obviously  harmless  In  view  of  the  nature 
of  the  injury  and  the  amount  of  the  verdict 
The  plaintiff  tratlfled  before  the  jury,  who 
could  have  observed  his  apparent  age,  and 
also  his  physical  condition  as  affected  by  the 
injury.  Even  though  the  plaintiff  were  him- 
self negligent,  there  is  evidence  on  which  the 
jury  could  find  the  defendant  was  also  negll* 
gent :  and  it  cannot  be  said  with  confidence 
that  the  damages  awarded  are  not  In  Just 
proportion  to  the  negligence  of  the  defend- 
ant that  with  the  plaintiff's  negligence  proxi- 
mately caused  the  Injury. 

The  statute  contemplates  that  the  amoant 
of  the  recovery  shall  be  such  a  proportion  of 
the  «itlre  damages  sustained,  as  the  defend- 
ant's negligence  bears  to  the  combined  neg< 
llgence  of  both  the  plaintiff  and  the  defend- 
ant on  the  premises.  Section  3149,  Gen. 
Stats.  1906,  Compiled  Laws  1914;  Seaboard 
Air  Line  By.  v.  Tllghman,  237  U.  S.  499,  35 
Sup.  Ct  653.  G9  L.  Ed.  1069;  Newklrk  t. 
Pryor  (Mo.  App.)  183  S.  W.  632. 

As  the  verdict  is  not  clearly  excessive,  -aud 
as  no  substantial  or  harmful  errors  of  law 
or  procedure  appear,  the  Jodgmei^  Is  af- 
firmed. 

BBOWNE,  C.  J.,  and  TATLOB.  HHAQirT.iiL 
FOBO,  and  ELLIS,  JJ.,  concur. 
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SBNDOTA  T.  OHATTANOOOA  BBDWING 
00. 

(Supreme  Ooort  of  Florida,   Uardi  14,  1917.) 

(Svltalus  hv  th»  Court.) 

1.  AocoBD  AND  SATisrAcnon  ^3>19— PUUk— 

nie  plea  of  accord  and  satiHfaetioii,  to  be 
effective,  must  be  supported  by  a  new  contract, 
expressed  or  implied,  between  tbe  same  partiea 
to  the  original  BfcreNnent,  and  the  last  oratract 
must  be  executed  to  have  the  effect  of  satdafac- 

[Kd.  Note.— For  other  cases,  see  Accord  and 
Satlsfution,  Out  Die  lim-189.] 

2.  ACCOBD  AND  SaTISTAOTION  «=>27  —  PaT- 
UENT  ON  JUDGHKNT. 

Where  a  parmmt  la  made  on  a  judgment, 
and  it  li  not  shown  to  have  basn  nmde  in  ac- 
cord and  BatisfacClon  of  the  jndgment,  bat  there 
is  evidence  that  a  payment  merely  was  made 
on  the  judgment,  a  directed  verdict  for  the 
l^aintiff  on  an  lasne  ot  accord  and  mtbfaction 
made  by  the  defendant  !•  proper. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Gent.  Dig.  If  81.  BO,  88.  ST.  110^ 
185.  ISO.] 

8.  CotTBTB  «=»&2— TBAIfaRB   OV  OOUlfTT  TO 

Anothkb  GiRcniT. 
The  transfer  by  law  of  a  coontr  fn»n  mm 
Jndieial  circuit  to  another  does  not  affect  the  va- 
lidity of  JudnnflntB  obtained  in  tiie  county  or 
proceedings  tbereon. 
[Ed.  Note.— For  other  caMB,  mo  OonrtB,  Oent 
H  184-192.] 

Error  to  Glrcoit  Ooort,  HUlsboroogh  Coun- 
ty;  F.  M.  Boblea.  Judge. 

Scire  facias  by  the  Cbattanooga  Brewing 
Company  against  O.  A  Sendoya.  Xadgment 
for  plaintiff,  and  defendant  brlnga  error. 
Afflrmed. 

J.  T.  Watflffli,  Jr..  of  Tampa,  for  plaintUf  in 
error.  E.  B.  Drumrl^t.  at  Tampa,  for  do- 
f wdant  In  error. 

WHITFIELD,  J.  The  following  writ  of 
Bdre  facias  was  issued : 

"<%attanooga  Brewing  Co.,  a  Gorp^.  T.  SeraSn 
Montid  and  O.  A  Sendoya,  Otqpartnexs  D<dng 
Businesa  as  Montlel  &  Seadcira. 

"In  the  name  of  Q»  atmte  of  Florida: 
*n!o  the  Sheriff  of  HiUabtntrngh  Oonnty— Greet- 
ings: 

"Whereas,  the  CSutttanooga  Brewing  Compa- 
ny, a  corporation,  heretofore  In  our  drcuit  court 
for  the  said  connty  of  Hillsborough,  on  the  23d 
day  of  June,  1900,  by  the  conidderation  and 
iadgment  of  the  same  court  recovered  against 
Serafin  Montlel  and  0.  A  Sendoya  in  a  certain 
action  of  assumpeit,  aiUt  on  note,  the  sum  of 
1043.42,  and  also  the  cost  of  said  plaintiff  in 
that  behalf,  and  taxed  the  sum  of  ^.68  where- 
of the  said  Serafin  Montlel  and  O.  A.  S^doja, 
copartners  aa  Montlel  &  Sendoya,  were  convict- 
ed, as  appears  to  ua  of  record,  and  now  on  be- 
half of  the  said  Ghattano(«a  Brewing  Com- 
pany we  have  been  informed  that,  although  jadg- 
meat  was  given  aa  aforesaid,  yet  execution  for 
the  damagea  and  costs  aforesaid  still  remains 
to  be  made  to  It,  the  said  plaintiff.  where<rf  the 
said  Chattanooga  Brewing  Company  has  songbt 
to  provide  a  proper  remedy  in  this  behalf.  We 
do  tiierefore  command  you,  as  you  have  many 
times  heretofore  been  commanded,  that  you  malce 
known  to  tbe  said  Serafin  Montlel  and  O.  A 


Sendoya  that  they  he  before  our  aald  circuit 
court  for  Hlllaborough  county,  at  the  court- 
house in  TampA,  FUl,  in  the  county  aforeaaid, 
on  the  first  Monday  In  March  next,  to  riiow 
cause,  if  any  they  have,  why  the  said  Chatta- 
nooga Brewing  Company  ought  not  to  have 
execution  against  them  for  tiie  damages  and 
costs  aforesaid  according  to  the  form  and  effect 
of  the  said  recovery.  And  have  you  there  then 
this  writ 

"Witness  W.  P.  Gulbreath,  derk  of  our  cir- 
cuit court,  and  the  seal  thereof  at  Tampa.  Fla., 
aforeaaid,  this  10th  day  of  Febnia^,  1016. 

"W.  P.  Gulbreath.  OleA  Circuit  Court, 
"[SeaL]   By  Helen  Irsch,  D.  G. 
"Service  accepted  on  behalf  of  O.  Sendoya, 
Feb.  10,  1916. 

**J,  T.  Watson.  Jr.,  Attorney." 

A  plea  was  filed  as  follows: 

"And  now  ctHues  tbe  defendant  G.  A  Sendoya 
in  the  above-oititled  cause,  and  for  plea  to  the 
pluries  writ  ot  scire  facias  which  has  been  U* 
sued  therein  says  that  after  tbe  issuance  of  the 
judgment  described  in  said  writ,  and  before  the 
commencement  of  this  revivor  procfieding,  the 
plaintiff,  Caiattanooga  Brewing  Cmnpany.  In  a 
certain  stipulation  and  agreement  between  coun- 
sel represmting  several  judgment  creditors  ot 
the  late  firm  of  Montlel  &  Sendoya,  through  Its 
attorney,  one  F.  M.  Simonton,  accepted  a  pay- 
ment in  full  accord  and  satisfaction  of  the  aaid 
judgment  which  is  by  said  writ  sought  to  be 
revived,  the  amount  paid  under  said  agreement 
and  accepted  as  aforesaid  by  said  plaintiff  being 
to  this  defendant  unknown,  all  of  which  the  said 
defendant  stands  ready  to  verify;  whenfloco 
be  prays  Judgment  of  tn*  court." 

At  the  trial  tbe  Jury  under  instruction 
from  the  court  rendered  the  following  ver- 
dict: 

"We,  the  jury,  find  in  favor  of  the  plaintiff 
and  against  the  defendants,  and  that  the  judg- 
ment upon  which  the  scire  fades  herein  issued 
has  not  been  satisfied  or  discharged,  and  that 
the  amount,  of  ^3A3.92  has  been  paid  thereon 
as  of  the  date  of  January  10.  1010.  So  say  we 
alL" 

On  writ  of  error  taken  by  the  defendant  O. 
A.  S^doya  it  is  contended  that  the  defend- 
ant's plea  of  accord  and  satisfaction  was 
proven ;  that  the  Judgment  was  rendered  In 
HlllBborough  county,  in  the  Sixth  judicial  cir- 
cuit, while  the  order  herein  was  made  in 
Hillsborough  connty,  In  the  Thirteenth  judi- 
cial drcnit,  and  the  scecutlon  is  to  Issue  on 
the  original  judgment  of  the  Sixth  judicial 
circuit;  that  the  verdict  does  not  follow  the 
Issues;  and  that  the  judgment  rendered  Is 
bad  In  form  and  in  eubstanca 

[1]  Tbe  plea  of  accord  and  satisfaction,  to 
be  effective,  must  be  supported  by  a  new  con- 
tract expresse^d  or  implied  between  the  same 
parties  to  the  original  agreement,  and  tbe 
last  contract  must  be  executed  to  Lave  tbe 
effect  of  satisfaction.  Sanfi>rd  v.  Abrams,  24 
Fla.  181,  2  Soutb.  ST3. 

[2. 8]  There  Is  evidence  tbat  a  payment  as 
found  was  made  on  tbe  judgment  and  tbe 
finding  Is  not  contrary  to,  but  Is  In  accord 
with,  the  entire  evidence.  Jordy  v.  Maxwell, 
62  Fla.  236,  S6  South.  046.  The  facts  that 
tbe  firm  of  Montlel  &  Sendoya  was  insolvent 
and  bad  dissolved  and  that  tbe  defendant 
Send<^a  was  at  tbe  time  Insolvent  are  imma- 
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terlalt'ond  Uim  la  no  agreement  or  binding 
drcamptaace  shown  making  the  payment  on 
the  Judgment  an  accord  and  satisfaction. 
Thla  being  so,  a  directed  verdict  was  proper. 
Hlllsborongh  connty  was  In  the  Sixth  Jndldal 
circuit,  and  Is  now  la  the  Thirteenth  judicial 
circuit ;  but  this  does  not  affect  the  validity 
of  this  proceeding  or  the  legality  and  propri- 
ety of  the  Judgment  or  the  execution  to  be 
Issued  In  the  premises.  The  verdict  Is  a  sub- 
stantial determination  of  the  Issue  presented, 
and  the  Jodgment  Is  not  fatally  defective  U 
not  entirely  appioprlatA  and  proper  la  foim 
and  nibstanoa.  See  Brown  r.  Harley,  2  Bla. 
169. 

Judgment  afflrmed 

BROWNE,  a  J.,  and  TATLOR.  SHAOK- 
LEFORD,  and  BLUS,  JJ.,  concor. 

(78  Pla.  B<8) 

SANDERS.  City  Marshal,  v.  HOWEIX. 

(Supreme  Court  of  I^orida.    Mardi  0,  101T. 
On  Petition  for  R^earing,  April 
10.  1917.) 

(SyUahut  by  fh«  Court.) 

1.  Statutes  ^=»162  —  Rkpkal— Gekekax.  Airn 
Pabttculab  Statxttes. 

The  maxim  of  leges  posteriorea  priores  con- 
traries abroffant  is  not  applicable  to  cases  where 
the  precedent  act  ia  special  or  particular,  and 
the  subsequent  act  ia  g«ieral,  the  role  being 
that  a  later  general  act  does  not  work  any  re* 
peal  of  a  former  particular  statute. 

[Ed.  Note.— For  otiter  cases,  see  Statntea, 
Oent.  Dig.  tt  2S5-287.] 

2.  STATuns  ^s>162— BsPBAir-OsnsBAL  Act. 

In  the  constmction  of  general  and  special 
acts  the  maxim  generalta  ^ecialibus  non  dero- 
gant  applies,  and  a  general  act  will  not  be 
held  to  repeal  or  modify  a  special  one  embraced 
within  the  general  terms  of  the  general  act  un- 
less the  general  act  Is  a  gmeral  revision  of  the 
whole  snbject,  or  unless  the  two  acts  are  so  re- 

Eugnant  and  irreconcilable  as  to  indicate  a  leg- 
ilative  intent  that  the  tme  should  repeal  or 
modi^  dw  other. 

[Ed.  Note.— For  other  eaaw.  ass  Statutss, 
Omt.  Dig.  SS  235-237.] 

8.  StATCTKS  «=3l59— REPEAIr-REPUONAKOT. 

One  statute  will  not  be  held  to  repeal  a 
former  one,  unless  there  is  a  positiTe  repug- 
nancy between  the  two,  or  the  latter  was  clear- 
ly intended  to  prescribe  the  only  rule  which 
should  govern  the  case  provided  for,  or  it  re- 
vises the  subject-matter  of  the  former,  or  ex- 
pressly repeals  It 

[Hid.  Note.— For  other  cases,  see  Statutes, 
Oent  Dig.  I  229.1 

4.  Statdtkb  <8=9l59  —  Rbpbal  bt  Impuoa- 

TION. 

The  invariable  rule  of  construction  In  re- 
spect to  the  repealing  of  etatutes  by  implica- 
tion is  that  the  earliest  act  remains  In  force, 
unless  the  two  are  manifestly  Inconsistent  with 
and  repugnant  to  each  other. 

[Ed.  Note.— For  other  eaaes,  see  Statutes, 
Cent  Dig.  S  229.1 

5.  Statutes  «=»1S9— Rbfbal  bt  Iicpucation 

— Repuonanct. 
Itepcala  by  implication  are  not  favored,  and 
In  order  that  the  court  may  declare  that  one 
statute  r^>eals  another  by  implicstion,  it  must 
nppear  that  there  Is  a  pontive  repugnancy  be- 
tween the  two,  or  that  tlie  last  was  clearly  in- 


tended to  prescribe  the  only  rule  which  slwa^! 
govern  the  case  provided  for,  or  that  It  revise* 
the  subject-matter  of  the  foriaer. 
[Ed.  Note.— For  other  eaaoa,  m*  StatolM. 

Oent  Dig.  f  229.] 

6.  Statittbs  ^»ie2— GEifXBAi.  LawB— FoBca 
OF  Speciai.  Laws. 

Where  there  are  valid  local  or  apedal  lam 
relating  to  the  powers  and  government  of  par- 
ticular mDnicipalities  that  are  ia  conflict  with 
the  guieral  statutory  law,  socSi  local  or  special 
laws  prevaD. 

[Ed.  Note.— For  other  caaea,  am  Stfttotn, 
Cent  Dig.  U  235-287.] 

On  Petition  for  Rehearing. 
(Additional  Syttabus  by  Bditoriai  Btaf.) 

7.  LiCBKBES  ^98(2)— Speciai,  and  GKimai. 

STATOTB— CONBlTrOTlOWAI.  PKOTIBIOHa. 
Under  Const  art  8,  f  24,  requiring  Legis- 
lature to  establish  a  uniform  system  of  manicipal 
government  to  be  applicable  except  where  kcal 
or.general  laws  are  inconsistent  timewitll*  Acta 
1909,  c.  0087,  I  1.  authorizing  dla  to  Uvj  U- 
cense  taxes,  was  not  repealed  by  Acta  1915,  c 
6924,  exempting  farm  products  from  all  license 
taxes,  and  not  expressly  referring  to  or  repealiag 
any  existing  law. 

[Ed.  Note.— For  othw  cases,  see  licoisca. 
Cent  Dig.  S  17.] 

Browne,  O.  J.,  diasenting. 

Error  to  Court  of  Reoord,  Bacuntila  Oouf 
ty ;  Klrke  Monroe,  Judge. 

Hat}eas  corpus  by  Ira  C.  Howell  against 
Frank  D.  Sanders,  as  Marshal  of  the  City  oi 
Pensacola.  Motion  to  quash  the  respondents 
return  to  the  writ  sustained,  and  petltl«wr 
dlsdiarged  from  custody,  and  respondent 
brings  error.  Reversed,  and  petitioner  re- 
manded to  CQ8tod7. 

John  B.  Jones,  of  Pensacola,  for  plalntUT 
in  error.  John  P.  Stokea,  ot  Pensacola.  fbr 
defendant  In  «Ror. 


SHACKLEFORD,  J.  Ira  O.  Howdl  filed  a 
petition  for  a  writ  of  habeas  corpus,  the  ma- 
terial allegations  of  which  are  as  follows: 

"1.  That  your  petitioner  la  detained  in  cus- 
tody and  deprived  of  bis  liberty  in  EscamtHa 
county,  Fla.,  by  Frank  D.  Sanders  as  city  mar- 
shal of  the  city  of  Pensacola,  a  nmnicipal  oor- 
poration  ChartWed  by  the  legislature  of  the 
state  of  Eiorida,  upon  the  charge  that  your  pe- 
titioner has  vifuated  the  ordinances  of  the  ajv 
of  Pensacola,  in  that  ^ce  Octobw  1,  A.  D. 
1916,  in  the  said  city  of  Pensacola,  be  has  sold 
milk  without  first  paying  to  the  dty  of  Pen- 
sacola the  license  tax  required  by  said  city  of 
persons  engaged  in  selling  milk  in  said  dty. 

"2.  That  your  petitioner  is  possessed  of  a 
farm  consistinK  of  fifty  acres,  located  in  Escam- 
bia county,  Fla..  without  the  confines  of  said 
municipality,  on  which  petitioner  lives  with  his 
family  consisting  of  a  wife  and  four  <^dren.  on 
which  petitioner  is,  and  has  been  fc^  several 
years  past,  cultivating  and  raising  crops  of  com. 
bay,  potatoes,  watermelons,  peas  and  peanuts, 
and  different  kinds  of  vegetables;  that  petition- 
er does  now,  and  for  many  years  past  own  about 
forty  held  of  cows,  about  twenty  heed  of  which 
are  milch  cows,  all  of  which  were  raised  by  pe- 
titioner upon  his  said  farm  and  are  there  kept 
by  him ;  that  as  a  part  of  petitioner's  busiaesH 
as  a  farmer,  and  upon  his  said  farm  he  produces 
a  certain  quantity  of  sweet  milk,  which  he  sellt 
in  the  said  city  of  Pensacola  to  persooa  who 
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might  desire  to  purchase  the  same;  that  peti- 
tioner does  not  sdl  any  milk  whatev^  other  than 
that  produced  upon  his  farm  by  his  said  cows. 

"3.  That  the  milk  sold  by  petitioner  in  the 
said  city  o£  Fensacola  waa  a  farm  product  pro- 
duced by  him  upon  his  said  farm,  and  that  said 
municipality  of  Peosaco^  has  no  right  in  law 
to  impose  upon  him  or  require  him  to  pay  any 
license  tax  whaterer  for  the  privilege  of  selling 
said  milk, 

"That  your  petitions,  therefore,  alleges  that 
the  said  Frank  D.  Sanders,  as  such  dty  mar- 
shal, has  deprived  him  of  his  liberty  without 
authority  of  law  and  contrary  to  the  statutes  of 
the  state  of  Flmida  In  snch  case  made  and  pro- 
vided." 

Then  follows  the  usual  prayer  for  the  writ. 

The  court  Issued  the  writ,  and  the  respond- 
«it  filed  bis  return,  to  the  effect  that  he  had 
arrested  the  petitioner  and  held  him  In  cus- 
tody for  trial  before  the  police  court  of  the 
dty  of  Fensacola  upon  the  affidavit  and  war- 
rant, copies  of  which  are  attadied.  The  ma- 
terial allegations  of  the  warrant  are  as  fol- 
lows: 

"Whereas,  complaint  on  oath  has  been  made 
before  me  tiiat  Ira  O.  Howell  on  the  31st  day 
of  October,  1916,  in  the  state  and  county  afore- 
said, and  within  the  corporate  limits  of  the  city 
of  Fensacola,  did  violate  the  ordinances  of  said 
city,  to  wit :  Section  112  of  the  license  ordinance 
as  amended  September  26,  1916,  by  engagintr 
in  the  business  and  occupation  of  peddling,  sell- 
ing and  delivering  to  customers  milk  and  cream 
without  first  having  paid  the  license  required  by 
said  section  and  by  section  1  of  an  ordinance  to 
regulate  the  production  and  sale,  and  to  perfect 
the  purity  of  milk  in  the  city  of  P^isacola,  pass- 
ed June  14, 1015,  in  violation  of  the  ordinances 
of  said  dty,  in  audi  ease  mads  and  provided." 

The  petitioner  moved  to  quash  the  return 
upon  the  following  ground : 

"That  it  affirmatively  appears  from  the  peti- 
tion, writ  and  return,  that  petitioner  Is  held  la 
custody,  without  authority  at  law  and  contrary 
to  the  statute  of  the  state  of  Florida,  because 
petitioner  is  held  in  custody  up<m  the  charge 
of  having  violated  the  ordinances  of  the  city  of 
Fensacola  exacting  a  license  tax  of  him  for  the 
privilege  of  selling  farm  products  in  the  violatitHi 
of  the  act  of  the  Legislature  of  1015,  exempting 
from  such  license  tax  the  sale  of  farm  products 
by  the  farmer  who  produces  same." 

The  court  entered  the  following  order  or 
Judgment  upon  the  motion: 

"This  cause  came  on  to  be  heard  upon  the  pe- 
titioner's motion  to  quash  the  respondent's  re- 
turn to  the  writ  habeas  corpus  issued  in  this 
cause,  after  argument  of  counsel,  the  court  be- 
ing fully  advised  in  the  premises.  It  is  ordered 
and  adjudged  that  said  motion  to  quash  said  an- 
swer be.  and  the  same  Is  hereby,  sustained;  and 
the  respondent  not  desiring  to  plead  further,  it  is 
ordered  and  adjudged  that  the  petitioner  be  dis- 
chat^ed  from  custody  of  respondent,  and  that 
respondent  do  pay  the  cost  of  this  proceeding  as 
taxed  by  the  clerk ;  to  which  ruling  the  respond- 
ent, by  bis  attom^s,  excepted,  and  respondent  is 
allowed  a  writ  of  error  returnable  before  the 
Supreme  Court  of  Florida  to  review  the  order 
and  judgment  herrin. 

"Done  and  ordered  In  chambers  at  Fensacola, 
Florida,  this  4th  day  of  November,  A.  D.  1916." 

It  Is  conceded  by  the  plaintiff  in  error  and 
the  defendant  In  error  In  their  brieta  that 
two  questions  are  presented  upon  this  writ 
of  error  for  determination :  First,  does  dmp- 
ter  6921  of  the  Laws  of  Florida  (Acta  lOlfi, 
VOL  1,  p.  287)  r^ieftl  pro  tanto  sedion  X  of 


chapter  60ST  of  the  I^wa  of  Florida  (Acts 
1909.  p.  S88)?  Second,  la  the  milk  produced 
'  upon  the  farm  of  Howell  "a  tann  product" 
within  the  contemplation  of  chapter  6924? 
Section  1  of  chapter  6087  is  as  follows : 
"That  the  mayor  and  dty  council  of  the  dty 
of  Fensacola  are  hereby  authorized  to  levy  and 
impose  license  taxes  for  municipal  purposes  upon 
any  and  all  occupations  and  upon  any  and  all 
privil^es  and  to  grade  and  Sx  the  amount  to  be 
paid  as  fully  and  to  the  same  extent  and  in  the 
same  manner  that  the  Legislature  could  Impose 
such  licenses  and  taxes,  for  city  purposes  and 
without  regard  to  any  of  the  provisions  of  Ihe 
general  revenue  law  of  this  state  not  apedaHy 
r^ealing  t^is  act" 

ThB  ordinances  ot  the  of  Fensacola 
for  the  alleged  vlolatlMLof  whlcb  the  petltifni- 
er  waa  arrested  are  not  spedfically  set  out 
In  the  transcript,  but  are  so  set  out  In  the 
briefs  of  eadi  of  the  parties.  As  Is  therein 
stated: 

"The  ordinance  of  the  dty  of  Fensacola,  pass- 
ed June  14,  191S,  to  regulate  the  production 
and  sale,  and  to  pmect  the  purity  of  milk  in  the 
dt^  ot  PeDBacoIa,*  provides : 

■Section  1.  TbAt  all  dairymen  who  seQ  or 
supply  milk  or  cream  in  any  way  to  or  for  the 
people  of  Fensacola  shall  be  required  to  pay 
an  annual  lioense,  and  this  licoise  ahall  in  no 
way  affect  intwttoe  with  w  be  a  substitute  for 
any  vehicle  license  which  may  be  imposed  by 
the  city  of  Fensacola.' 

"Secticm  112  of  the  license  tax  ordinance^  as 
amended  September  26. 1916^  is  as  follows : 

"*Section  112.  Dairies  or  persons  peddling, 
selling  or  delivering  to  customers,  milk,  cream  or 
dairy  products,  for  the  products  from  one  to 
't^vo  cows,  two  dollars  per  year;  for  three  to 
five  cows,  five  dollars  per  year;  and  in  aOdition: 
thereto  the  sum  of  fifty  cents  per  head  for  every 
cow  exceeding  five  in  number.  Dairies  or  p^ 
sons  keepiuK  any  place  for  the  sale  of  milk, 
cream  or  daily  products,  the  sum  of  five  dollars 
per  year  in  addition  to  the  amount  ot  the  license 
tax  herein  imposed  upon  dairies  or  i»ersons  ped- 
dling or  selling  and  delivering  the  products  to 
customers,  ana  ai^ortioned  accwdin^y.' " 

Section  11  of  diapter  4513  of  the  Laws  of 
Florida  (Acts  1895,  p.  333)  provides  that:  - 

'The  courts  in  this  state  shall  take  Judicial 
cmnizance  of  the  ordinances  of  the  city  (PoiBa- 
coia)  and  the  printed  copy." 

There  can  be  no  question  that  the  dty  of  . 
Fensacola  under  the  authority  of  section  1 
of  chai>ter  6087,  which  we  have  copied  above, 
could  adopt  these  ordinances.  See  State  ex 
reL  Niles  v.  Smith.  82  Fla.  98,  57  South.  426; 
Ferguson  r.  McDonald,  88  Fla.  494.  63  South. 
919;  Hardee  v.  Brown.  66  Fla.  377, 47  South. 
834.  What  effect  upon  Che  power  of  the  dty 
to  adopt  these  ordinance  did  diapter  6924 
of  the  Lavs  of  Florida  have?  Ttda  diapter 
Is  as  follows: 

"Chapter  6824^0.  118). 

"An  act  to  exempt  all  farm  and  grove  products 
from  all  forms  of  license  tax. 
"Be  it  enacted  by  the  Lepslatnre  of  the  sti^ 

of  Florida: 

"Section  1.  That  all  farm  and  grove  products, 
and  products  manufactured  therefrom,  except 
intoxicating  liquors,  vdne  or  beer,  shall  be  ex- 
empt from  all  forms  of  license  tax,  state,  coun- 
ty and  municipal,  when  the  same  is  bdug  offered 
for  sale  or  sold  by  the  farmer  or  grower  produc- 
ing ^  said  pzoduetfc 
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"Sea  S.  ^Bt  tills  act  lOiaQ  so  Into  eiEeet  Im- 
mediately upon  its  passage  ana  approval  by  th« 

Governor. 
"Approved  June  1,  lOlB." 

[1-4]  As  wlU  be  seen,  this  chapter  became 
effective  on  the  1st  day  of  Jtrne,  1915,  where- 
as the  two  ordinances  In  question,  which  we 
haTe  copied  above,  were  adopted  oa  the  14th 
day  of  June,  191fi,  and  the  26th  day  of  Sep- 
tember, 1916,  rcBBpectlTely.  The  plaintiff  In 
error  cites  and  relies  upon  Stewart  v.  De 
Land  Lake  Helen  Special  Road  ft  Bridge 
District,  71  Fla.  168,  71  Soath.  42,  wherein 
we  held  as  follows : 

"The  maxim  of  leges  poBteriores  priores  Am- 
trarias  abrogant  is  not  applicable  to  cases  where 
the  precedent  act  is  special  or  particular,  and  the 
siibaeguent  act  is  general,  the  rule  b^g  that 
a  later  general  act  does  not  work  any  repeal  of 
a  former  particular  statute. 

"In  the  construction  of  general  and  special 
acts  the  maxim  generalia  specialibos  noa  dei^ 
ogant  applies,  and  a  general  act  will  not  be  held 
to  repeal  or  modify  a  special  one  embraced  with- 
in the  general  terms  of  the  general  act,  unless 
the  genial  act  is  a  general  revision  of  the  whole 
snbject,  or  unless  the  two  acts  ar«  so  repugnaot 
and  Irreconcilable  as  to  indicate  a  leglalative  in- 
tent that  the  one  dionld  repeal  or  modify  the 
other, 

"One  statute  will  not  be  held  to  repeal  a  for- 
mer one  unless  there  is  a  positive  repugnancy 
between  the  twos  or  the  latter  was  clearly  in- 
tended to  prescribe  the  only  mle  which  should 
gorem  the  ease  provided  for,  or  it  revises  the 
BubJec^matter  cf  the  former,  or  expressly  re- 
peals it. 

"The  Invariable  mle  of  construction  In  respect 
to  the  repealing  of  statutes  by  implication  is 
that  the  earliest  act  ronains  in  force  unless  the 
two  are  manifestly  inconsistent  with  and  r^ 
pugnant  to  each  other." 

[t]  We  fnlly  approve  of  this  holding.  We 
wonld  also  call  attention  to  the  foct  that 
chapter  6924  contains  no  repealing  clause. 
Unless,  then.  <Aapter  6924  and  section  1  of 
diapter  6087  of  the  Acts  of  1909  are  so  re- 
pugnant and  irreconcilable  as  to  indicate  a 
legislative  intent  that  the  former  should  re- 
peal pro  tanto  or  modify  the  latter,  both 
statutes  must  be  permitted  to  stand.  In 
Florida  East  Coast  By.  Ca  t.  Hazel,  43  Fla. 
263,  81  South.  272,  99  Am.  St  B^  114,  we 
held  that: 

"Repeals  by  implication  are  not  favored,  and 
in  order  that  the  court  may  declare  that  one 
statute  repeals  another  by  implication,  it  must 
appear  that  there  is  a  positive  repugnancy  be- 
tween the  two,  or  that  the  last  was  clearly  in- 
tended to  prescribe  the  only  rule  which  should 
govern  the  case  provided  for,  or  that  It  revises 
the  subject-matter  of  the  former." 

See,  also,  State  t.  County  of  Gadsden,  63 
Fla.  620,  68  South.  232. 

[I]  In  Ferguson  r.  McDonald,  66  Fla.  494, 
63  South.  915,  we  held  that: 

"Where  there  are  valid  local  or  special  laws 
relating  to  the  powers  and  government  of  par- 
ticular municipalities  that  are  in  conflict  with 
the  gcnmd  statutory  law,  such  looal  or  apedal 
laws  prevail." 

Under  these  authorities,  we  must  hold 
that  section  1  of  chapter  6087  of  the  acta  of 
1909  has  not  been  modified  or  repealed  by 
chapter  6924  of  the  Acts  of  191fL 


HaTlng  reached  this  ccmcluslon.  It  becomc» 
unnecessary  for  us  to  pass  upon  the  second 
question  and  determine  whether  or  not  mlUc 
Is  a  farm  product. 

The  Judgment  of  the  court  of  record  1» 
hereby  reversed,  and  the  defendant  in  error 
hereby  remanded  to  the  custody  of  the  offi- 
cer detaining  him  to  be  dealt  with  according 
to  law,  at  the  cost  of  the  defendant  In  er- 
ror. 

TAYLOB,  WHITFIELD,  and  ELLIS,  JJ., 
oonciir* 

BROWNE,  C.  J.  (dissenting).  The  princi- 
ples governing  the  repeal  of  statutes  by  im- 
plication laid  down  In  Stewart  v.  De  Lend 
Lake  Helen  Special  Road  &  Bridge  District, 
71  Fla.  158,  71  South.  42,  dted  approvingly 
in  the  opinion  of  thft  majority  of  the  court, 
as  well  as  the  principles  laid  down  in  prior 
decisions,  Impel  me  to  a  dlfferwt  conclusion 
from  that  reached  by  this  court. 

The  court  has  said: 

"While  statutes  may  be  Impliedly  as  well  as 
expressly  repealed,  yet  the  enactment  of  a  stat- 
ute does  not  c^erate  to  repeal  by  implication 
priw  statutes  unless  audi  is  dearv  the  l^isla- 
tive  intent.  An  intent  to  repeal  prior  statutes 
or  portions  thereof  may  be  made  apparent  when 
there  ia  a  positive  and  irreconcilable  repugnan- 
cy between  the  provisions  of  the  later  enactment 
and  those  of  prior  existing  statutes."  State  v. 
Gadsden  County,  68  Fla.  ffiiO,  58  South.  2^  and 
cases  cited. 

It  seems  to  be  settled  by  the  caaes  dted 
siona.  and  by  the  opinion  in  this  case^  tSut 
a  geiwral  act  wtU  be  hdd  to  T^;>eal  a  prior 
spedal  act  when  "the  two  acts  are  so  tepag' 
nant  an4  irreconcilable  as  to  indicate  a  leg- 
islative Intoit  that  the  one  droold  repeal  or 
modify  flie  other." 

The  case  of  Florida  Bast  Coast  I^.  Coi  t. 
Hazd,  quoted  twom  in  the  majority  opinion, 
recognizes  the  doctrine  that  a  qiecial  statuts 
may  be  repealed  by  a  general  one  If  there  la 
a  ''posltlTe  repngnan(7"  between  the  two,  or 
it  "the  last  waa  dearly  lnt«ided  to  iwescribe 
tha  cmly  role  whldi  aboald  govern  the  case 
provided  fmr";  and  this,  notwithstandlns 
"repeals  by  impllcatttm  are  not  favored." 

In  the  case  of  Ferguson  r.  Md><»iald,  68 
Fla.  491,  63  South.  911S  the  right  of  the  dty 
of  Miami  to  impose  a  license  tax  on  a  telD* 
graph  company  was  uphdd,  notwithstanding 
the  provisions  of  the  genial  state  revenue  li- 
cense law,  which  provided  that  "no  further 
license  tax  shall  be  imposed  any  ooonty 
or  munidpelity" ;  but  that  was  baaed  iqxm 
the  pnyrision  of  the  goieral  revmue  Ueenaa 
law  that: 

"Nothing  in  this  act  shall  be  construed  as  in 
any  way  abridging  or  limiting  the  powers  which 
have  been  granted  or  may  be  granted  to  any 
municipal  corporation  by  apedal  act  or  by  chix^ 
ter  act  for  the  purpose  of  requiring  the  payment 
of  license  taxes." 

Chapter  6924,  Laws  of  Florida,  Acts  1915, 
does  not  c<mtaln  sudi  a  reservation  or  ex- 
C^ti<m.   It  is  positively  pro}iU>tted,  and  th« 
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pormlHiTe  aathorlty  of  tba  Pensaoda  diaiv 
ter  Is  BO  nfmgiiajit  and  Imocmcllabto  to  tha 
later  act  **as  to  Indicate  a  leglslatlTe  Intent 
tbat  the  former  ahonld  r^jieal,  pro  tanto^  the 
latter."  I  knov  of  no  langoage  by  which 
the  Leglslatore  could  have  expressed  its  In* 
tentl<Ki  more  forcibly,  more  onphatlcally, 
more  nneqaivocally,  than  that  used  In  the  act 
urtilcb  this  decision  nuIUfies  so  fltr  as  the 
dty  ot  Faisacola  and  other  dUes  baring 
similar  chartera  are  concerned. 

The  rules  governing  the  construing  of  leg- 
islative enactments  are  prescribed  for  the 
purpose  at  ascwtalnlng  the  l^ilslattve  Intent, 
and  should  not  be  atvUad  to  thwart  It,  par- 
ticnlarly  In  a  case  In  which  the  Intention  Is 
■o  4Aear  and  onequlTocal.  and  I  am  rdnctant 
to  declare  any  act  of  tbs  Legislature  or  any 
part  thereof  voiA  or  Int^ratlTe,  except  when 
It  Is  so  dearly  so  as  to  leare  no  ground  for 
a  reasonable  dlffaence  of  ofdnlon.  I  think 
the  dedston  ot  the  lower  court  should  have 
been  aiBrmed. 

On  Petition  for  Behearlng. 

PER  CUBIAM.  [7]  In  a  petition  for  re- 
hearing It  Is  said  the  court  misapplied  the 
Jndlcial  rule  of  constractlon  as  to  conflicts 
In  special  and  general  laws  covering  the  same 
subject  The  construction  In  this  case  is 
controlled  by  the  state  Ccmstltutlon,  as  was 
stated  In  the  ease  of  Ferguson  v.  McDonald, 
66  Fla.  494,  63  South.  915,  referred  to  as  the 
authority  for  the  decision  In  this  case. 

Section  24.  artlde  8,  ot  the  Constitntlon 
ordains  that: 

**Tbe  lieKislatnre  shall  establish  a  unifotm  sys- 
tem of  conntir  end  municipal  government,  wtueh 
■ball  be  appucable,  except  in  cases  where  local 
or  special  laws  are  provided  by  the  Le^daturs 
that  may  be  Inconsistent  therewith." 

Chapter  6924,  Acts  1916,  Is  a  general  law 
affecting  the  powers  of  municipalities  to  im- 
pose license  taxes,  and  it  does  not  expressly 
refer  to  or  r^al  any  existing  law.  Chapter 
6067  la  a  local  or  special  law  applicable  to 
the  subject  here  involved;  and  by  the  man- 
date of  the  organic  law,  the  general  law  is 
not  ai^llcable  "where  local  or  fqpedal  laws 
are  provided  by  the  Legislature  that  may  be 
IncoQslBtent  therewith." 

Bebearing  denied. 

(78  Fla,  708) 

STSPHBNS  et  aL  V.  FUTCH. 
(Supreme  Court  of  Florida.   March  24,  1917.) 

(BylUibuM  J>y  <A«  Court.) 

1.  Taxation  tSsaSO  — Tax  Laws— OniDAiroB 
OF  Offickbs— PaoTTOTioM  OP  CiTizana— Ya- 
UDiTT  OF  Proceed  IN  OS. 
A  failure  to  comply  strictly  with  those  pro- 
visions of  tax  laws  which  are  intended  for  the 
guidance  of  officers  in  the  conduct  of  business 
devolved  upon  them,  designed  to  aecure  order, 
system,  ana  dispatch  in  proceedings,  and  by  a 
disregard  of  which  the  rights  of  parties  interest- 
ed cannot  be  injuriously  affected,  will  not  usual- 
ly render  the  proceedings  void ;  but  where  the 


requisites  prescribed  are  intended  for  the  pro- 
tection of  the  dtisen,  and  to  prevent  a  sacrifice 
of  his  property,  and  a  disregard  of  them  might 
and  generally  would  injuriously  affect  his  rights, 
they  cannot  be  disregarded,  and  failure  to  com- 
ply with  them  will  render  the  proceeding  invalid. 

pSd.  Note.— For  other  coses,  see  Taxation, 
Cent.  Dig.  |  60.] 

2.  Counties  <S=»47— County  CoiaassxpNiBS 

— CONSTITUTIONAI.  PbOVIBIONS. 

Under  the  provision  of  section  6  of  article 
8  of  the  Constitution  that  powers  and  dudes  of 
county  commissioners  "shall  be  prescribed  by 
law,"  the  authority  of  8U(±  officials  is  only  suco 
as  may  I>e  conferred  by  statutory  regulauons. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  5  B6.I 

8.  Taxation  «s»6e0— Tax  Saub  — Pdbxjoa- 
TioN  OF  Notice— CoN6TBDcnoir  o»  Stattoc. 
The  provision  of  section  50  of  chapter  S596 
of  the  Lows  of  Florida  (Acts  of  1907,  p.  27), 
Compiled  Laws  of  1914,  {  558,  that  notice  of  Ux 
sales  stiali  t>e  published  in  a  newspaper  "to  be 
selected  by  the  board  of  county  commissioners 
at  their  first  regular  meeting  in  February  of 
each  year"  requires  such  newspaper  to  be  select- 
ed annually,  and  such  requirement  is  not  met 
by  the  board  of  county  commissioners  making 
an  order  wherein  a  certain  named  newspaper 
was  designated  the  county  offidal  paper  to  con- 
tinue for  the  full  term  of  two  years,"  as  the 
county  commissioDers  are  not  authorized  to  des- 
ignate a  "county  official  Paper,"  but  only  to  se- 
lect the  newspaper  in  which  the  delinquent  tax 
list  is  to  be  published. 

[Ed.  Note.— For  other  cases,  set  Taxation. 
Cent  Dig.  U  1338-1540.] 
4.  Taxation  «=»600— Tax  Salb-^Pubuca- 

TION  OF  NOTICK— CONSTBUOnoif  OF  STATITTB. 

The  statutory  provision  as  to  the  selection 
of  a  newspaper  in  which  the  delinquent  tax  list 
is  to  be  published  was  designed,  in  part  at  least, 
for  the  benefit  of  the  taxpayer  by  giving  him  no- 
tice in  what  paper  he  sbaU  look  to  see  whether 
proceedings  have  been  commenced  against  bis 
land,  and  a  failure  to  comply  with  such  provi- 
sion wlU  render  the  further  proceedings  invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H 1888-1840.] 

Error  to  Circuit  Court,  Bradford  Goonly; 
Jas.  T.  Wills,  Judga 

FJectment  by  J.  E.  Futch  against  John  K. 
Stephens  and  others.  Findings  and  Judg- 
ment for  plalntiif,  and  defdidants  bring  er* 
ror.  Beversed. 

W.  S.  Broome,  of  Gainesville,  for  plaintiffs 
In  error.  Joe  Hill  Williams  and  J.  B.  Futch, 
both  fMC  Starke,  for  defendant  in  errOT. 

SHACKLBFORD,  J.  J.  E.  Futch  lnstItu^ 
ed  an  action  of  ejectment  against  John  K. 
Stephens  and  R.  B.  Roberts  for  the  recovery 
of  the  possession  of  lot  1  and  the  north  half 
of  lot  2  of  block  39  in  Worthington,  in  sec- 
tion 32,  township  6  south,  range  19  east 
The  declaration  Is  in  the  usual  statutory 
form,  to  which  the  defendants  filed  a  plea  of 
not  guilty.  A  Jury  was  waived,  and  the  case 
tried  before  the  drcult  Judge  upon  an  agreed 
statement  of  facts,  which  resulted  In  a  find- 
ing and  Judgment  In  favor  of  the  plaintiff. 
The  Judgment  has  been  brought  here  by  the 
defendants  for  review. 

We  see  no  occasion  to  set  out  the  agreed 
statement  of  facts.   It  is  sufficient  to  state 
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that  the  {dalntUTB  tltte  is  based  npon  a  tax 
deed  executed  to  him  oq  behalf  of  the  state 
ot  Florida  by  W.  T.  Weeks,  the  derk  of  the 
drcolt  court  in  and  for  Bradford  ooonty,  on 
the  22d  day  of  Hardi,  A.  D.  1915.  This  tax 
deed  embraces  fleveral  different  parcels  of 
land,  covered  by  different  tax  certificates, 
and  ln<dndea  the  two  parcels  in  question  as 
iaaying  been  covered  by  certificate  No.  169, 
aasesBed  to  John  K  Stephsis.  All  of  such 
lands  are  stated  therein  to  have  been  sold 
by  the  tax  collector  of  Bradford  county  on 
the  Ist  day  of  July,  A.  D.  1912,  for  unpaid 
ta»a  for  the  year  1911.  Nine  errors  are 
assigned,  but  the  plaintiff  and  the  d^endants 
agree  that  only  two  points  are  presented  for 
determination,  whidi  are  stated  in  the  briefs 
as  follows: 

"One  is  wHetber  or  not  the  failare  of  a  board 
of  county  commissioners  to  select  at  a  proper 
time  in  each  year  a  newsjpaper  in  which  to  pub- 
lish the  deUnqueut  tax  list,  as  provided  b;  sec- 
tion  60  of  diapter  6696,  Acta  of  1907,  section 
558,  Compiled  liaws  1914,  is  a  fatal  defect  and 
such  as  will  invalidate  a  tax  deed  issued  on  a 
ceitiflcate  for  the  sale  of  lands  for  unpaid  taxes 
in  tbat  year. 

"The  other  main  question  is  whether  or  not  at 
a  sale  of  land  for  unpaid  taxes  under  the  provi- 
sions of  said  section  50,  c.  6506,  Acts  of  1907, 
aforesaid,  there  can  be  added  to  the  tax  upon 
the  land  the  taxes  due  b;  the  same  person  upon 
the  pereoDal  property  assessed  to  him  upon  the 
same  assessment  roll,  and  such  land  can  be  sold 
under  said  section  50  for  the  unpaid  tax  upon 
both  the  real  and  personal  property ;  in  other 
words,  can  you  add  the  tax  for  personal  proper- 
ty to  the  land  and  sell  the  land  for  both  the  tax 
on  real  estate  and  personal  property,  under  this 
section  of  the  law?  These  are  tbe  main  issues 
to  be  reviewed  or  dedded  by  this  court" 

The  agreed  statement  of  facts  upon  which 
tbe  cause  was  submitted  for  determination 
contains  the  following  statement: 

"It  is  agreed  tbat  the  minutes  of  the  board  of 
county  commissioners  of  Bradford  county,  Fla., 
do  not  show  tbat  they  selected  any  newspaper  at 
any  time  durinsr  the  year  1912  in  which  to  pub- 
lish a  sale  of  real  estate  in  the  year  1912  for 
the  unpaid  taxes  of  1911.  as  provided  by  section 
56,  e.  SS96,  Acts  of  1907. 

It  is  agreed  that  the  said  board  of  county  com- 
missioners did  at  their  regular  meeting  in  Janu- 
ary, 1911,  pass  the  followinff  order,  to  wit:  'The 
Bradford  County  Telegraph  was  designated  the 
coun^  official  paper  to  continue  for  the  full 
term  of  two  years,  and  tbe  clerk  was  instructed 
to  notify  the  secretary  of  state  the  action  of 
said  board.' 

"That  said  order  constitutes  the  only  action  of 
said  board  in  selecting  any  newspaper  until  aft- 
er tbe  expiration  of  the  year  1912,  so  far  as 
shown  by  the  minutes  of  said  board.  The  notice 
of  tax  sale  in  1912  was  published  in  the  Brad- 
ford County  Telegraph." 

The  statute  r^ulattng  the  selection  of  a 
newspaper  in  which  the  advertisement  of  the 
tax  sale  was  to  be  published,  then  in  force, 
was  section  60  of  chapter  5C96  of  the  Laws 
of  Florida  (Acts  of  1907,  p.  27),  Compiled 
iMvra  of  1914,  8  658,  which  reads  as  follows: 

"If  the  taxes  upon  any  real  estate  shall  not 
be  paid  before  the  first  day  of  April  of  any  year, 
the  tax  collector  shall  advertise  and  sell  in  the 
manner  following:  He  shall  make  out  a  state- 
ment of  all  such  real  estate,  specifying  the 
amount  due  <hi  each  parcel,  together  with  the 
cost  of  advertisinB  ana  expense  of  sale.  In  the 


same  order  in  which  bmd  was  assessed,  and 
such  list  shall  be  publisbed  once  each  week 
for  five  consecutive  weeks  in  some  newspaper 
published  in  the  county,  if  there  be  a  newspaper, 
said  newspaiier  to  be  selected  by  the  board  of 
county  commissioners  at  tbeir  first  regalar  meet- 
ing in  February  of  each  year,  and  the  newspaper 
so  selected  shall  have  been  continuously  publish- 
ed in  tbe  county  for  a  period  of  not  less  than 
one  year  prior  to  its  selection:  Provided,  that 
should  tfaere  be  no  such  newspaiwr  a  newspaper 

{tubllshed  for  a  less  period  of  time  may  be  se- 
ected,  and  if  there  be  no  such  newspaper  pub- 
lished in  the  county,  then  by  posting  in  three 
public  places  In  the  county,  one  of  which  shall 
tie  at  the  court  house,  and  tbe  newspaper's 
chaise  for  advertising  shall  be  fifteen  cents  per 
line  for  tbe  five  insertions,  per  single  column, 
and  the  tax  collector  shall  receive  the  same  for 
poBtinff  at  three  public  places,  but  in  neither 
case  shall  there  be  any  charge  for  tbe  head  no- 
tice; Provided,  that  this  act  shall  not  apply 
to  lands  sold  for  nonpayment  of  taxes  for  the 
year  1906.  Tbe  comptroller  Is  authorized  to 
audit  said  publiaher'a  charges  and  draw  bis  war- 
rant for  same  out  of  any  moneys  in  tbe  treasury 
not  otherwise  appropriated.  The  editor,  publish- 
er or  owner  shall  have  attached  to  his  account 
an  affidavit  that  he  has  not  directly  or  Indirect- 
ly  paid  or  promised  to  pay  any  tax  collector 
or  any  other  person  any  consideration  whatever, 
or  any  compensation  of  any  description  for  hav- 
ing said  tax  notlGe  published  in  Us  paper." 

[1,11  We  had  occasion  to  dlacnas  this 
statute  in  Townsend  v.  Brown,  60  Fla.  1B5. 

67  South.  889,  wherein  we  held: 

"Tbe  provision  of  the  statute  requiring  a  pub- 
lication in  a  newspaper,  'said  newspaper  to  be 
selected  *  *  *  in  February,'  is  not  manda- 
tory as  to  the  timo  of  tbe  selection,  but  the  duty 
continues  till  properly  performed." 

We  also  held  tbo:^: 

"A  failure  to  comply  strictly  with  those  pro- 
visions of  tax  laws  which  are  Intended  for  tbe 
guidance  of  officers  in  the  conduct  of  business 
devolved  upon  them,  designed  to  secure  order, 
system,  and  dispatch  In  oroceedings.  and  by  a 
disregard  of  which  the  rights  of  parties  interest- 
ed cannot  he  injuriously  affected,  wiU  not  usu- 
ally render  the  proceedings  void ;  but  where  the 
requisites  prescribed  are  intended  for  the  protec- 
tion of  the  citizen,  and  to  prevent  a  sacrifice 
of  his  property,  and  a  disregard  of  them  might, 
and  generally  would.  Injuriously  atfect  his  rights, 
they  cannot  be  disregarded,  and  failure  to  c«n- 
ply  with  th^  will  render  the  proceeding  in- 
valid." 

In  this  holding  we  followed  our  prior  de- 
clslrais  In  Starks  v.  Sawyer,  66  Fla.  696,  47 
South.  513,  and  Clark-Bay-Johnson  Co.  v. 
Williford,  62  Fla.  453,  66  South.  93a  Also 
see  Hlghtower  y.  Hogao,  69  Fla.  86,  68  South. 
669.  In  Parker  v.  Evening  News  Publishing 
Co.,  64  Fla.  644,  text  548.  46  South.  309,  we 
held  that  under  the  provisions  of  section  5 
of  article  8  of  the  state  Constitution,  as 
amended,  tbe  powers  and  duties  of  county 
commissioners  are  purely  statutory,  and  dted 
in  support  of  such  holding  Board  of  Commis- 
sioners of  Escambia  County  v.  Board  of  Pi- 
lot Commissioners  of  Port  of  Pensaoola,  52 
Fla.  197,  42  South.  697, 120  Am.  St  Rep.  196. 
We  also  held  in  Parker  v.  Evening  News 
Publishing  Co.,  supra,  that: 

"The  county  commissioners  are  not  required 
to  make  a  contract  for  the  jjublic  printisiir  bat 
only  to  select  the  newspaper  in  which  the  delin- 
quent tax  list  la  to  be  pubUshed." 
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In  Bowden  r.  Bi^r,  70  Bla.  164, 6d  South. 
CSHt  we  beld  that: 

"Under  the  provision  of  section  &  of  article  8 
of  the  Constitution  that  powers  and  duties  of 
county  commissioners  'shall  be  prescribed  b; 
law/  the  authority  of  such  officials  is  on)j  such 
as  may  be  c<mferred  by  statutory  regulations." 

[t]  It  neoessarlly  follows  from  tbe  rea- 
soning and  holding  in  tbese  cited  cases  that 
the  county  commissioners  were  not  authoriz- 
ed or  empowered  to  select  or  designate  "the 
county  official  papv,"  as  was  attempted  to. 
be  done  In  the  Instant  case,  but  only  to  se- 
lect the  newspaper  in  which  the  delinquent 
tax  list  shall  be  published.  In  Otty  of  Or- 
lando T.  Equitable  Building  &  Loan  Assoda- 
UoD,  45  Fla.  607,  33  South.  d86.  we  held : 

'Tne  offidsl  publication  of  notice  of  tax  sales 
In  two  newspapers,  where  the  law  requires  it  to 
be  published  ^ffk'p^lly  in  me  only,  renders  the 
sales  invalid.'* 

In  the  same  case  we  also  beld: 
"Failure  to  comply  strictly  with  those  pro- 
visions of  tax  laws  which  are  intended  for  the 
guide  ot  officers  in  the  conduct  of  business  de- 
volved upon  them,  designed  to  secure  order,  aa- 
tem,  and  dispatch  In  proceedings,  and  by  a  dis- 
regard of  which  the  rights  of  parties  InterestRd 
cannot  be  injuriously  aEfected,  will  not  usually 
render  tbe  proceedings  void  ;  but  where  the  req- 
uisites prescribed  are  intended  for  the  protection 
of  tbe  citizen  and  to  prevent  a  sacrince  of  hie 
proper^,  and  a  disregard  of  them  might  and 
generally  would  injuriously  affect  his  rights, 
they  cannot  be  disregarded,  and  failure  to  com- 
^^with  them  will  render  uie  proceedhm  invat 

As  Is  said  In  Black  on  Tax  TUlea  (?A  Bd.) 
i  212,  on  page  267: 

"The  statutes  commonly  provide  tliat  the  news- 
paper in  which  the  delinquent  list  and  tax  sale 
nonce  are  to  be  pnUiaiied  shall  be  deslgnatfld 
by  the  authorities  of  the  eountv  or  city.  This 
requirement  Is  mandatory,  without  a  proper 
and  sufficient  designation  of  the  paper  selected 
for  this  puroose,  made  by  the  officers  or  board 
charged  with  this  duty,  there  can  be  no  lawful 
pttblTcAUon,  and  consequently  no  validity  In  any 
of  the  further  proceedings." 

See  Eastman  t.  Unn,  26  AOnn.  21S,  2  N. 
W.  683;  Powers'  Appeal,  29  Mich.  504 ;  Wren 
T.  Nonaba  Co.,  24  Eao.  301;  Hall  v.  County 
of  Ramsey,  80  Minn.  68,  14  N.  W.  263;  Rus- 
seU  T.  St,  Paul,  H.  &  M.  Ry.  Co.,  36  Minn. 
386,  81  N.  W.  692;  Brown  v.  Corbin,  40 
Minn.  508.  42  N.  W.  481;  Merrlman  v. 
Knight,  43  Minn.  4ftS,  45  N.  W.  1098:  State 
T.  Cionln.  76  Neb.  738,  106  N.  W.  986;  Cro- 
nlu  T.  Cronln.  94  Meb.  353,  143  N.  W.  214. 

[4]  Evidently  the  statutory  provision  as  to 
the  selection  of  a  newspaper  In  which  the 
delinquent  tax  list  was  to  be  published  was 
"designed,  in  part  at  least,"  as  was  safd  In 
Merrlman  r.  Enlgbt,  supra,  "for  tbe  benefit 
of  the  taxpayer  by  ^tIi^;  him  notice  in 
what  paper  be  shall  look  to  see  whether 
proceedings  hare  been  conunenced  against  bis 
land."  We  are  constrained  to  the  condu- 
slon  that  It  dearly  appears  from  the  agreed 
rtatement  of  facts  that  there  was  not  a 
compliance  with  the  statntoir  reanlrement  by 
tbe  county  commissioners  as  to  tbe  selection 
of  a  newspaper  for  the  publication  of  the  de- 


llnqnent  tax  list;  therefore  there  can  be  no 
validity  In  any  of  tbe  snbsequent  proceedings 
based  iq;ion  sncb  publication,  and  tlie  tax 
deed  rnnst  be  bdd  to  amrey  no  title.  We 
have  examined  Gontlneiital  Tmat  Go.  v.  Link, 
79  Neb.  29,  112  N.  W.  352,  dted  to  ns  by  tbe 
defendant  In  error,  bat  cannot  follow  the 
reasoning  which  leads  to  the  ctMicloslon  an- 
nounced therein. 

Having  found  that  the  tax  deed  conveyed 
no  title  to  the  deftodant  in  error  reason 
of  tils  fatal  defect  in  the  proceedings  whldi 
we  bare  pointed  out,  there  is  no  oocaaloa  to 
determine  the  other  point  presented. 

Jndgmant  TCrersed. 

BROWNE,  a  J.,  and  TAYLOR,  WHIT- 
FIELD, and  EUJS,  JJ.,  concnr. 

08  FI«.  6as) 

QUEEN  INS.  00.  ▼.  PATTERSON  DRUG 
00. 

(Supreme  Court  of  Florida.   March  20,  1917.) 
(Svltahut  bp  (As  Court.} 

1.  IirSUBANCE   «=s>873  — NONWAXVn— AOBB- 

KENT— WAIVEB. 
A  DOQwaiver  agreement  may  Itself  be  waived 
by  the  same  acta  and  doings  of  an  insurance 
company/s  adjuster  or  representative,  or  by  such 
transactions  with  the  insured  as  would  amount 
to  a  waiver  of  a  forfeiture  clause  of  the  policy. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Gent  Dig.  |  941.] 

2.  IhSTTBAITOX  «=»300— PoBraiTDBS— WArVKB. 

Where  an  insurance  company,  with  full 
knowledge  of  the  facts  out  of  wnich  a  forfeiture 
arose,  by  its  acts  recognized  the  policy  as  a 
valid  and  subsistii^  contract,  and  induced  the 
insured  to  act  in  that  belief  and  incur  trouble 
or  expense,  such  action  will  be  a  waiver  of  the 
condition  under  which  tbe  forfeiture  arose. 

CEd.  Note.— For  other  casM,  see  Insaranos, 
Cent.  Dig.  H  1037,  1088.] 

3.  iNBuaAHcs  «s»S78(;^Aoia  ow  Agent— 

LlABIUTT. 
Where  a  duly  authorized  agent  of  an  Insur- 
ance company  places  insurance  with  the  as- 
sistance of  another  whom  he  employs  to  solicit 
the  insurance,  and  who  delivers  the  policy, 
collects  the  premium,  and  does  all  the  things 
which  the  agent  himself  might  do,  and  to  whom 
he  gives  the  power  and  authority  of  a  subagont 
with  whom  the  inaured  deals  in  all  matters  con- 
nected with  the  ai^lieatlon  for*the  policy  and 
its  receipt,  and  to  whom  he  pays  the  premium, 
the  insurance  company  cannot  escape  responsi- 
bility for  his  acts,  even  if  he  is  not  designated 
or  regularly  appointed  by  the  agent  of  tbe  com- 
pany, as  an  agent 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |S  971,  973,  974.  977-997.] 

4.  Insttbaitce  9=»421,  505— FISE  IirSURANCE 
— Duty  of  Insubed — Risk— Theft. 

It  is  the  duty  of  the  insured  to  use  all  rea- 
sonable means  to  save  and  preserve  insured 
property  from  Impending  loss  or  damage  from 
lire,  and  if  while  moving  it  from  threatened  de- 
struction or  damage,  or  after  it  is  removed,  and 
before  be  has  had  time  to  put  It  In  a  place  of 
safety,  any  of  the  goods  are  stolen,  the  theft  Is 
a  consequence  flowing  from  the  peril  insured 
against  and  incident  thereto,  and  the  insured 
may  recover  for  the  loss  of  goods  by  theft. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  5§  1126,  1133.  1134,  1136.  1140- 
1143.  1291,  1292.1 
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5.  Insubance  «=9421  —  Fna  Imsounob  — 

Risk— Theft. 
The  restriction  in  an  insurance  poUcy 
acaiiist  loes  'of  goods  by  theft  is  incompatible 
mth  the  requisite  that  the  insured  shall  use  all 
reasonable  means  to  save  them  from  impendins 
destruction  or  damage  from  fir& 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1126,  1188.  llH  1186.  1140- 
1143.] 

6.  Inbubaitce  «=>148{3)  —  Cokstbuotioit  of 
POOCT— CONFLHTnNO  GunsBS. 

,  Where  there  are  ctrnflieting  clauses  in  an 
insuranc^e  poli<7,  the  one  which  afforda  the  moat 
protection  to  the  Inmred  will  etmtroL 

tBd.  Note^-For  other  cues,  see  litBoraiioe, 
Cent  Dig.  I  29S.] 

7.  Insurance  ^=>421— CoNBTBUorzoir  of  Poi/- 

ICT— OONFLICTINO  ClADBBB. 

Where  an  Insurance  policy  under  praalty 
of  nonrecovery.  requires  the  insured  to  do 
•omething  whidi  wul  almost  inevitably  result 
in  a  loss,  the  company  cannot  escape  liability 
by  a  restriction  in  the  policy  that  it  will  not  be 
lUble  for  a  loss  occurring  as  a  result  of  the  in- 
sured performing  the  required  act. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1126,  1133.  1134,  11S6.  1140- 
1148.] 

Error  to  Oircnit  Coartt  JackuD  County; 
Cephas  L.  Wilson,  Judge. 

Suit  by  the  Patterson  Dmg  Company 
against  the  Queen  Insurance  Company.  Ver- 
dict and  Judgment  for  plalntlfl,  and  defend- 
ant brings  error.  Affirmed. 

Paul  Carter,  of  Marlanna,  for  plaintiff  In 
error.  Smith  &  Darls,  of  Marlanna,  for  de> 
ftadont  in  error. 

BROWNE.  C.  J.  The  defendant  in  error, 
the  plaintiff  below,  brought  suit  against  the 
Queen  Insurance  Company  of  America  In  the 
circuit  court  of  Jackson  county  upon  a  fire 
insurance  policy.  A  trial  was  had  on  the 
issues,  which  resulted  In  a  verdict  and  Judg- 
ment for  platntlil,  and  defendant  sued  out 
writ  of  error.  The  declaration  is  substan- 
tially In  statutory  form,  and  a  copy  of  the  in- 
surance policy  sued  on  Is  attached  thereto 
and  made  a  part  of  the  declaration. 

Fire  pleas  were  filed  by  the  defendant, 
which  are  in  substance  as  follows :  The  first 
plea  denies  that  plaintUf  was  damaged  as 
alleged;  the  s^nd  plea  avers  that  plaintiff 
did  not  within  60  days  render  such  a  state- 
ment of  the  loss  and  circumstances  surround- 
ing same  as  required  by  the  policy ;  the  third 
plea  avers  that  plaintiff  "allowed"  gasoline 
on  the  premises  without  an  agreement  per- 
mitting it  being  indorsed  on  the  policy ;  the 
fourth  plea  is  to  the  same  effect,  except  that 
it  charges  that  gasoline  was  ''nsed"  on  the 
premises  without  indorsement  of  the  agree- 
ment itermltting  It ;  the  fifth  plea  avers  that 
plaintiff  did  not  protect  the  property  and  did 
not  separate  the  damaged  and  undamaged 
property,  but  negligently  permitted  It  to  re- 
main unprotected  and  unseparated  and  In 
bad  order. 

The  plaintiff  filed  eight  replications,  Join- 
ing Issue  on  the  first  and  fifth  pleas,  and  de- 


fending as  to  the  ottierB.  A  demurrer  was 
InterptMsed  to  the  second,  third,  fourth,  flftti, 
sixth,  and  seventh  replications,  which  was 
sustained  as  to  the  fourth  reidicatloii,  and 
overruled  as  to  all  the  others. 

The  first  error  assigned  Is  based  on  the 
court's  overruling  this  demurrer.  The  plain- 
tiff in  error  abandons  any  datm  of  error 
in  this  ruling  as  to  all  but  the  sixth  and 
seventh  replications. 

The  sixth  replication  in' substance  admits 
that  the  store  in  whltA  the  Inmired  artidee 
were  kept  was  lighted  by  artificial  gas  or 
vapor  generated  from  gasoline  kept  In  a  tank 
outside  tiie  building,  and  more  than  Qiree 
feet  from  any  opening  in  the  buUdlnft  and 
was  conducted  Into  the  store  through  pipes 
connected  with  a  gas  machine  outside  the 
building,  and  alleles  that  the  lighting  ap- 
paratus was  standard  In  design  and  Installa- 
tion of  a  type  apiwoved  by  the  National 
Board  of  Fire  Underwriters  and  permitted 
without  extra  charge  by  all  flre  insurance 
companies  writing  business  In  the  town  ot 
Malone,  Fla.,  including  the  defendant;  that 
the  gasoline  kept  for  sale  was  outside  the 
building  in  street  near  premises;  tliat  tiw 
system  of  Ughtlng  had  been  In  use  and  oper- 
ated In  the  building,  and  gasoline  so  kept  tor 
sale  for  a  period  of  three  years  or  more  be> 
fore  the  policy  was  issued  and  was  apparent 
to  any  one,  including  defendant's  agent  and 
subagent  inspecting  the  building,  aU  of  wMcb 
was  known  and  diould  have  been  known  to 
defmdaut  at  the  time  of  delivering  the  policy 
and  accepting  the  premium  tor  same;  that 
the  policy  was  issued  upon  Vao  vertwl  ai^U- 
catlon  of  plaintiff,  and  no  question  was  ask- 
ed nor  representatltms  made  as  to  the  exist- 
ence or  nonexistence  of  the  lighting  system, 
or  keeping  gasoline,  and  no  nfrtioe  was  given 
the  plaintiff  that  the  continued  use  of  said 
lifting  syst^  or  keeping  of  gasoline  would 
render  ttie  policy  void;  that  the  gasoline 
o«ed  and  allowed  on  the  premises  was  gaso- 
line allowed  and  {permitted  by  the  flre  in- 
surance companies,  including  the  defendant; 
without  extra  diarge;  that  the  adjuster  senT 
by  defendant  to  Malone  to  investigate  thf> 
origin  and  extmt  of  the  flre  and  all  niatt»3 
allied  In  Uie  pleas,  with  full  knowledge  of 
matters  and  things  set  forth  In  the  pleas, 
never  raised  any  question  aa  to  any  of  the 
matters  set  forth  in  either  <3t  said  pleas  aa 
being  prohibited,  nor  has  defendant,  with, 
full  knowledge  of  the  alleged  use  of  gasoline, 
ever  In  any  manner  protested  against  such 
use,  or  as  being  prohibited  by  the  terms  of 
the  policy  before  the  suit  was  brought  The 
plea  concludes  with  the  allegation  that  the 
matters  set  up  in  the  third  and  fourth  pleas. 
If  they  ever  existed,  were  before  this  suit 
waived  by  the  defendant. 

The  waiver  contended  for  by  this  replica- 
tion is  based  upon  two  sets  of  acta,  the  one, 
those  of  the  agent  who  procured  the  policy 
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and  who  had  knowledge  of  tbe  use  of  gaao- 
line  before  and  at  the  time  he  procnied  and 
dellTered  the  policy,  and  the  other  the  non- 
action or  peaslTeiieBB  of  tbe  adjuster  who 
went  to  Bfalo&e  afb»  tbe  flie.  The  pbtlntlff 
In  error  attacks  the  ruling  of  tbe  court  tor 
overrollng  his  demorrer  to  this  repllcathm 
because  mere  tuasiveness  on  the  part  of  tbe 
Insurance  company  or  its  adjuster  la  not 
enough.  It  Is  true  that  this  court  quoted 
from  Titus  ▼.  Glens  VMb  Ins.  do.,  ai  N.  T. 
410,  to  the  effect  Qiat  "a  waiver  cannot  be 
Intored  from  its  mere  dlaice,"  but  mere 
passlTeness  may  be  snffldent  under  certain 
drcninatances,  to  amount  to  a  waiver. 

It  is  not  necessary,  however,  to  determine 
whether  or  not  tbe  {>aaslveness  of  the  adjuufc- 
er  til  this  case  amounted  to  a  waiver,  because 
tlw  other  avermoite  in  the  r^llcation  show 
acts  of  tbe  agent  of  the  insurance  company 
which  clearly  do  so.  Further,  the  plaintiff  In 
error  admits  that,  "if  the  agent  of  tbe  defend* 
ant  saw  the  gas  machine  before  the  polity  was 
written,  such  fact  would  tend  strongly  to  sup- 
port the  claim  of  waiver.**  Xhe  knowledge 
Qt  tbe  agent  of  the  facts  set  forth  in  this 
replication  was  tJie  knowle^Uce  of  the  insur- 
ance company,  and  when  It  d^lvered  the 
policy  to  tbe  Insnrcfd  with  full  knowledge  of 
these  condlticmB,  It  consented  to  the  contin- 
ued use  of  gaa(^e  outside  the  building  tot 
genoating  an  inuminating  gss  or  vapor  tor 
use  In  the  building,  and  also  for  the  contin- 
ued sale  by  the  insured  o£  gasoline  which  was 
In  a  tank  outside  the  building  and  more 
tban  three  feet  away  from  It.  The  demurrer 
to  this  repllcathm  was  pn^iei^  overruled. 

It  is  contoided  that  the  demurrer  to  Uke 
seventh  replication  diould  have  been  bob- 
tidned  because  it  is  a  mere  affirmation  that 
the  plaintiff  did  the  thtaigs  which  defendant 
says  in  his  fifth  plea  he  did  not  do.  Whethw 
this  is  so  or  not,  no  harm  was  done  the  de- 
fendant by  the  court  refusing  to  sustain  the 
demurrer  to  the  replication  upon  fliat  ground 
alone.  It  may  have  been  bad  pleading,  but 
we  are  not  prqnred  to  say  that  bad  pleading 
which  works  no  harm  Is  reversible  error. 
Further  than  this,  the  plaintiff  Joined  issue 
on  tbe  third  plea.  The  demurrer  to  this  rep- 
lication was  properly  ovemded. 

Tbe  defendant  flleU  a  rejtdnder  to  Uie 
plaintiff's  second,  third,  fourth,  fifth,  sixth, 
and  seventh  replications,  in  which  he  avers 
substantially  that  before  deftodant  made  any 
Investigation  of  the  loss,  and  took  any  docn- 
nraots  or  data  or  other  matter  set  up  in  tbe 
ftmrtb  replication,  the  plaintiff  and  dtfend- 
ant  entered  into  an  agreement  and  stipulated 
In  writing  in  sidwtance  and  to  the  effect  that 
any  action  taken  by  defendant,  fequest 
made,  or  btformation  received  in  and  while 
Investigating  and  ascertaining  the  cause  of 
the  fire,  the  amount  of  the  loss,  or  damage  or 
other  matter  relative  to  plalntUTs  Claim, 
should  not  change,  waive,  validate,  or  forfeit 
any  of  Uie  terms,  conditions,  or  regutrements 
of  the  policy  sued  on;  that  tbe  agrettnent 
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further  stipulated  that  it  was  the  Intentton 
of  the  plaintiff  and  defendant  to  permit  an 
investigation  of  plalntllTs  claim  and  a.  deter- 
mination of  the  amount  of  the  loss  or  dam- 
age, without  prejudice  of  any  right  or  defens- 
es which  defendant  might  have,  and  that  a 
copy  of  the  agreement  was  attached  and 
made  a  iiart  of  tbe  rejoinder.  To  this  re- 
joinder  plaintiff  filed  the  following  demurrer : 
"(1)  Said  rejoinder  is  vague,  indefinite,  uncer- 
tain, and  does  not  saffidcntlv  set  form  facts 
which  in  law  will  av<dd  the  allegations  of  said 
replication. 

"(2)  A  cop;  of  said  nonwaiver  agreemoit  is 
not  attached  to  said  rejoinder  nor  does  said  re- 
joinder purport  to  give  all  the  terms  and  stipn- 
lations  of  said  agreement. 

"(3)  The  rejoinder  does  not  allege  any  con- 
sideration of  the  said  alleged  nonwaiver  agree- 
ment. 

"(4)  It  is  not  allied  that  said  nonwaiver 
agreement  was  entered  Into  without  notice  m 
the  part  of  tbe  defendant  and  Its  agents  of  the 
existence  of  the  &etB  constltutliu  the  forfeiture 
of  said  policy  as  alleged  in  defendant's  said  plea 
of  rejoinder. 

"(S)  That  said  nonwaiver  in  said  rejoinder  Is 
simply  decIaratoiT  of  the  nonwaiver  stipulation 
already  contained  in  said  policy,  and  does  not 
constitute  a  bar  to  tbe  waiver  created  by^  the 
defendant's  adjuster  proceeding  to  investigate 
said  loss  with  a  view  to  adjustment,  and  take 
proofs,  and  requiring  the  plaintiff  to  submit 
proofs  touching  plaintiff's  allied  loss,  the  lia- 
bility of  the  defendant  tiierefor,  and  the  amount 
of  damages  thereby." 

[1]  The  circuit  Judge  sustained  this  demur- 
rer, and  bis  ruling  is  made  tbe  basis  of  the 
second  assignment  of  error.  We  find  no  error 
in  this  rulli^.  Tbe  matters  stated  In  the 
rejoinder,  in  substance,  amounted  to  a  repe- 
tition of  the  nonwaiver  stipulation  contained 
in  the  policy.  There  was  no  consideratioiL 
moving  the  plaintiff  to  enter  into  this  new 
agreement.  Tbe  nonwaiver  agre^ent  Is  not 
attached  to  the  rejoinder,  and  It  does  not 
purport  to  give  all  tbe  terms  and  stipulatlona 
of  the  agreement.  As  a  nonwaiver  agreement 
may  Its^f  be  waived  by  the  same  acts  and 
doings  of  the  Insurance  company's  adjuster 
or  representative,  and  by  such  transactions 
with  the  assured  as  would  amount  to  a  waiv- 
er of  the  forfeiture  clause  of  tbe  policy,  we 
cannot]  see  that  this  agreem^t  would  have 
afforded  tbe  defendant  any  defense  which  he 
did  not  have  on  tbe  issues  presented  by  the 
anterior  pleadings.  As  to  nonwaiver  agree- 
ment Its^  being  waived,  see  P^msylvanla 
Fire  Ins.  Oo.  v.  Draper,  187  Ala.  108,  65 
South.  923;  Tillls  v.  Liverpool  ft  U  &  O.  Ins. 
Co.,  46  ITla.  268,  8S  South.  171.  110  Am.  St 
Rep.  89;  Eagle  Ftre  Co.  v.  Lewallen,  56  Fla. 
246,  47  South.  947;  Pennsylvania  Fire  Ins. 
Oo.  V.  Hughes,  108  Fed.  4S1,  47  O.  C.  A.  459. 

In  the  case  of  Corson  v.  Anchor  Mut  Fire 
Ins.  Co.,  113  Iowa.  641,  85  N.  W.  806.  the 
court  said: 

"Appellant  contends,  however,  that  by  the 
signing  what  Is  called  a  'ooDwaiVer  agreement' 
the  insured  cut  himself  off  from  relying  on  these 
acts  of  the  adjuster  as  constituting  a  waiver 
of  the  forfeiture.  It  appears  that  the  adjuster, 
after  having  acquired  knowledge  of  bow  the 
books  had  been  sepL  Inalsted  that  before  he 
would  proceed  with  the  adjustment-Qf  the  lou 
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the  iaaured  should  den  thu  agreement,  hj  which 
it  was  stipQlated  that  'notnin;  said  adjuster 
may  do  or  aay  or  write  shall  in  an;  way  be 
constmed  as  waiving;  any  of  the  rights  or  de- 
fenses of  said  company,  or  any  conditions  or  re- 
quirements of  said  policy  as  to  proofs  of  loss 
or  otherwise.'  With  reference  to  the  forfeiture 
in  question,  it  seems  to  ua  that  this  agreement 
was  wholly  immaterial.  The  adjuster  must  be 
presumed  to  have  bad  the  power  to  waive  a 
forfeiture.  Brown  v.  Insurance  Co.;  74  Iowa, 
428.  38  N.  W.  185,  7  Am.  St  Bep.  495;  Ruth- 
ven  V.  Insurance  Co.,  102  towa,  550,  600,  71 
N.  W.  574;  Brock  v.  Insurance  Co.,  106 
Iowa,  30,  76  N.  W.  683.  He  did  not  proceed 
to  adjust  the  loss,  and  required  the  insured  to 
furnish  proofs,  indudiiu;  the  procurement  of  the 
duplicate  Inyolcee,  notwithstanding  his  knowl- 
edge of  the  facts  amounting  to  a  foneiture.  The 
nonwaiver  clause  was  in  itself  a  part  of  the  ad- 
Joatment.  It  bad  nothing  to  do  with  the  fact  of 
forfeiture,  and  was  entered  into  with  knowledge 
of  that  fact  The  adjuster  could  not  by  his  own 
stipulation  deprive  himself  of  the  power  to 
waive  this  forfeiture:  nor  could  he,  for  that 
matter,  deprive  bimself  of  the  power  to  waive 
his  own  stipulation  for  nonwaiver.  It  is  well 
settled  that  even  the  stipulations  of  a  policy 
to  the  effect  that  they  shall  not  he  waived  ex- 
cept in  writing  may  thonselves  be  waived  by  an 
officer  or  agent  havlnit  authority.  Viele  v.  In- 
surance Co.,  26  Iowa,  9.  59,  96  Am.  Dec.  83." 

[2]  We  quote  approvingly  from  the  opioloii 
of  Oranger,  J.,  In  the  case  of  Aates.  Gain  ft 
Co.  T.  Western  Assurance  Co.,  84  Iowa,  355, 
61  N.  W.  7: 

"Where  the  company,  with  full  knowledge  of 
the  facts  oat  of  which  the  forfeiture  of  the  pol- 
icy arose,  by  its  acts  recognized  the  polity  as 
a  valid  and  subsisting  contract,  and  induced  the 
plaintiff  to  act  in  that  belief,  and  to  incur  trou- 
ble and  expense,  such  action  would  be  a  waiv- 
er o<  the  condidiw  under  which  the  torfeltttre 

BTOBe." 

[S]  The  third,  fourth,  and  fifth  assignments 
relate  to  questions  propounded  to  N.  B.  Solo- 
mon, a  witness  for  the  plaintiff.  Solomon 
was  cashier  of  the  Bank  of  Malone,  and  was 
also  engaged  In  writing  fire  insurance.  He 
placed  the  policy  sued  on  through  W.  H.  Mil- 
ton, who  wrote  the  insnrance.  He  delivered 
the  policy  to  plaintiff,  who  paid  him  the 
premium,  which  he  sent  to  Mr.  Milton,  less 
his  brokerage.  He  says  at  the  time  and  be- 
fore this  policy  was  written  be  knew  the 
place  of  business  of  the  plaintiff,  and  was 
familiar  with  the  store,  Its  contents  and  what 
was  inside  of  it,  and  so  on ;  that  the  proi>- 
erty  was  across  the  street  from  his  place  of 
business,  and  he  went  over  there  quite  often. 
Five  questions  were  propounded  to  him  which 
were  objected  to  by  defendant  on  the  ground 
that  the  witness  was  not  the  agent  of  the 
defendant  and  his  knowledge  would  not  bind 
him,  but  he  was  permitted  to  answer  them, 
and  upon  this  the  errors  In  these  assignments 
are  predicated.  The  answers  of  the  witness 
were  very  full  and  clear  that  he  had  knowl- 
edge of  the  lighting  system  used  by  plaintiff, 
that  he  knew  he  sold  gasoline  which  he  kept 
outside  the  building,  and  that  he  had  never 
seen  in  the  pnblisbed  tariffs  of  the  Insurance 
companiee  any  extra  charge  for  permitting 
the  lighting  system  used  by  plaintiff,  or  for 
Uw  sale  of  gasoline  outside  the  building  and 


he  did  not  think  a  permit  was  required  te 
these  things. 

The  question  raised  these  aaslgnniwtfi 
is:  Was  there  such  a  raUttkm  betwera  tUE 
witness  and  the  insurance  compauy  as  would 
bind  the  company  by  his  acts?  Tbe  testi- 
mony was  very  material,  for  It  went  to  sb«« 
the  knowledge  of  the  defendant  at  and  be- 
fore It  Issued  Its  policy  of  the  facts  upon 
which  It  relies  for  a  forfeiture,  whereby  the 
plaintiff  claims  the  Insnrance  oompany  waiv- 
ed Its  right  thereto. 

Sectlm  27W,  General  Statotes  of  Florida 
1906,  inorldes: 

"Any  person  or  firm  in  this  state,  who  re- 
ceives or  receipts  for  any  money  on  account  ef 
or  for  any  contract  of  insurance  made  by  hlat 
or  them,  or  for  such  insurance  company,  associa- 
tion, firm  or  individual,  af<ffesaia.  or  who  re- 
ceives or  receipts  for  money  from  other  persoiii 
to  be  transmitted  to  any  such  company,  aoo- 
ciation,  firm  or  individual,  aforesaid,  for  a  pcd- 
icy  of  in8uranc&  or  any  ruiewal  thereof,  al- 
though such  policy  of  Insunuwe  is  not  aigiwd 
by  lum  or  them,  as  agent  or  repreaentative  of 
such  company,  association,  firm  or  individuaL 
or  who  in  any  wise,  directly  or  indirectly  makes 
or  causes  to  be  made,  any  pon tract  or  insurance 
for  or  on  account  of  such  insurance  company, 
association,  firm  or  Individual,  shall  be  deemed 
to  all  Intents  and  purposes  an  agait  ot  irorcsei- 
tative  of  such  company,  aasociation, .  nmi  or 
indiiidaal.*'  Chapter  1868,  Acts  of  1872,  |  7, 
amended  hy  chapter  4880^  Acts  tt  1899. 1  7. 

Section  £777.  General  Statutes  1908,  pn- 
vldes: 

"Any  person  who  solicits  Insurance  and  pro- 
cures applications  therefor  shall  be  held  to  be 
agent  of  the  party  issuing  a  policy  apon  aoA 
application,  anything  In  toe  applicaticm  or  pcdl- 
cy  to  the  contrary  notwithstanding. "  Chapter 
4677,  Acts  of  1^,  i  8. 

Under  these  provisions  of  our  law  the  wit- 
ness Solomon  was  unquestionably  the  agent 
of  the  Queen  Insurance  Company  in  so  far 
as  this  policy  Is  concerned. 

Texas  has  a  statute  of  similar  effect  to 
ours.   It  provides: 

"Any  person  who  solicits  insurance  on  be- 
half of  any  insurance  company,  whether  incvr- 
porated  under  the  laws  of  tnu  or  any  otiwr 
state  or  foreign  government  or  who  takes  or 
transmits  other  than  for  himself  any  applicatitHt 
for  insurance  or  any  policy  of  insurance  to  or 
from  such  comi>any.  or  woo  advertises  or  oth- 
erwise gives  notice  that  he  will  receive  or  traw- 
mit  the  same,  or  who  shall  rec^ve  or  deliver  a 
policy  of  Insurance  of  any  such  company,  or  who 
shall  examine  or  inspect  any  risk,  or  receive,  or 
collect  or  transmit  any  premium  of  insurance, 
or  make  or  forward  any  diagram  of  any  buUd- 
ine  or  buildings,  or  do  or  perform  any  otber 
act  or  thing  in  the  making  or  consummating  of 
any  contract  of  Insurance  for  or  with  any  soch 
insurance  company  other  than  for  himsdf.  or 
who  shall  examine  into,  or  adjust  or  aid  in  ad- 
justiug  any  loss  for  or  on  behalf  of  any  such 
insurance  companv,  whether  any  of  sura  act* 
fball  he  done  at  the  instance  or  reqoest,  or  by 
the  employment  of  such  insurance  companv.  or 
of  or  by  any  broker  or  other  person,  shall  be 
held  to  be  the  agent  of  the  company  for  which 
the  act  is  done,  or  the  risk  is  takrai,  as  far  b.> 
relates  to  all  tbe  liabilities,  duties,  requirements 
and  penalties  set  forth  in  this  chapter."  Arti- 
cle 8093.  Rev.  St.  Tex.  189S. 

In  passing  on  this  statute  the  Conrt  of 
ClTll  Appeals  of  Texas  said: 
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"The  inBuraDce  on  the  building  wat  BoIIcited  1  the  hand  of  Manley,  and  aa  the  latter  was  con- 
and  effected  by  one  Lee  Lacy,  who,  the  testi-  fessedly  the  defendant's  agent,  this  act  was  one 
mony  tends  to  show,  was  informed  and  knew  of  |  done  by  its  agent  and  in  obedience  to  tbe  com' 
certain  incumbrances  on  the  property  when  be  i  pany's  direction.   It  is  thus  wholly  annecessary 


procured  its  insurance:  and  the  court  charKed 
the  jury  'that  if,  from  the  evidence,  they  should 
believe  that  Lee  Lacy,  at  the  time  he  pro- 
cured the  insurance  to  be  written,  knew  of  such 
incumbrances,  to  return  a  verdict  for  the  full 
nmount  of  the  policy.'  This  charge  is  assign- 
od  as  error  upon  the  ground  that  it  assumes  Lee 
Lacy  was  the  agent  of  the  craipany.  and  the 
evidence  shows  that  he  was  a  mere  insurance 
broker,  and  bis  knowledge  could  not  and  did 
not  bind  the  Insurance  company.  Lacy  may 
have  been  technically  merely  an  Insurance  brok- 
er, yet  the  fact  that  he  solicited  the  insurance 
on  behalf  of  appellant  company  requires  him  to 
be  held  its  agent."  German  Ins.  Co.  v.  Everett, 
36  S.  W.  125. 

In  a  Dakota  case  for  tbe  loss  by  fire  of  a 
hotel  in  Crescent  City,  Fla.,  our  statute  of 
1872,  before  its  amendment  In  lS9n,  was  of- 
fered In  erldence,  and  its  provisions  Invok- 
ed in  support  of  the  oonteution  that  a  firm 
of  insurance  brokers  vtao  placed  the  Insur- 
ance were  the  agents  of  the  company.  The 
conrt  lield  that: 

They  were  such  agents  of  the  insurance  com- 
pany as  to  have  the  power  to  waive  the  matter 
of  incQinbrances,  which  were  known  to  them 
at  the  time  of  negotiating  and  accepting  the  risk 
for  the  company,  irrespective  of  the  Florida 
statute  offered  in  evidence.**  Lyon  v.  Insur* 
anee  Oo.  of  Dakota.  6  Dak.  07,  60  N.  W.  483. 

'Where  a  duly  authorized  agent  of  an  in- 
surance company  places  inauranee  nrltb.  the 
aaslatance  of  anothw  whiHu  he  empl^a  to 
solicit  the  same  and  who  delivers  the  poli- 
cies, collects  the  pmnliun.  and  does  all  things 
whldi  the  agent  hinuelf  might  do,  and  to 
whom  he  gives  the  powers  and  authority  of  a 
subagent  with  wlunn  the  Insured  deals  in  all 
matters  connected  with  the  aivlicatlon  for 
the  poUc7f  and  its  recent,  and  to  whom  he 
pays  the  prendum,  even  it  he  Is  not  regulany 
appointed  by  the  agent  or  tbe  company  aa 
an  agent,  the  company  cannot  arold  responsi- 
bility for  his  acta.  In  a  Vermont  case  this 
question  was  presented,  and  the  court  said : 

"The  first  qnestlcai  presented  by  the  exceptions 
is  whether  J.  D.  Butler  in  the  matter  of  tak- 
ing the  application  for  the  insurance  in  ques- 
tion was  so  far  acting  for  the  defendant  com- 
pany as  to  make  his  knowledge  of  errors  in  such 
application  knowledge  in  the  company,  and  thus 
estop  the  company  from  claiming  a  forfeiture 
therefor.  It  appears  that  Manley  was  a  duly 
authorized  agent  of  the  company  at  West  Bat- 
land,  that  Butler  was  in  his  office,  and  engaged 
to  some  extent  in  drumming  for  insurance,  and 
that  he  and  Manley  divided  tbe  fees  payabte  up- 
on accepted  applications  in  a  proportion  agreed 
upon  between  them.  Butler,  however,  was  not 
himself  appointed  or  recognized  by  Manley  or 
the  company,  as  an  agent.  When  the  dpplica- 
tiou  of  tbe  plaintiff  was  returned  by  the  com- 
pany for  further  information  respecting  the  oc- 
cupancy of  the  store  and  the  ownership  of  the 
goods  tnerein,  Manley  'handed  it  to  Mr.  Butler 
and  requested  him  to  go  and  get  the  reply,  and 
that  Mr.- Butler  took  the  same  and  shortly  aft- 
er brou^t  it  hack  with  the  additional  answers 
in  Mr.  Butler's  handwriting.'  This  Is  the  de- 
fendant's evidence  on  this  point,  and  upon  it 
we  are  clear  that  the  act  of  obtaining  the  replv 
to  the  company's  questions  was  in  legal  signin- 
cance  the  act  of  Manley,  rather  than  Bntler. 
Butler  was  expressly  directed  by  Manley  to  do 
tliis  service,  and -in  doii^  it  he  acted  merdy  as 


to  consider  the  able  ar^ment  of  the  defendant^ 
counsel  upon  the  question  of  Manley's'  power  to 
create  a  subagent,  or  whether  Butler  uad  any 
of  the  functions  of  agency  in  the  transaction. 
The  business  was  done  by  Manley.  and  he  ran 
the  risk  of  any  perils  that  might  affect  the  com- 
pany incident  to  it  It  would  be  a  dangerous 
doctrine  to  promulgate  if  we  held  that  tbe  com- 

Sany  could  avoid  its  responsibUitlea  by  repu- 
iating  the  acts  of  its  own  agents  if  they  hap- 
pened in  largo  towns  to  be  done  in  part  by  the 
assistance  of  persons  employed  by  such  agents." 
Mullin  T.  Vermtmt  Mutual  Fin  Ins.  Oo.,  S8  Vt 
11^.  4  AtL  817. 

What  the  court  said  about  the  acts  of 
agents  if  they  happened  la  large  towns  ap- 
plies with  equal  force  to  an  agent  who  may 
be  the  only  agent  of  the  company  In  a  coun- 
ty, and  who  authorizes  and  employs  persons 
in  other  towns  In  the  county  to  solicit  In- 
surance, deliver  the  policlea,  and  collect  the 
premiums. 

It  is  clear  that  by  virtue  of  sections  276S 
and  2777,  General  Statutes  1906,  Solomon 
was  an  agent  of  tbe  company,  and  these  stat- 
utes In  that  respect  are  but  the  legislative 
expression  of  tbe  law  as  laid  down  In  well- 
reasoned  authorities.  In  dealing  with  him 
the  Insured  dealt  with  the  company  Itself; 
his  knowledge  was  the  company's  knawledge ; 
bis  consent  was  its  consent.  Eagle  Fire  Ins. 
Co.  V.  Lewallen,  56  Fla,  246,  47  Sooth.  W7 ; 
Hartford  Fire  Ins.  Ca  t.  Brown,  60  Fla.  83, 
63  South.  838. 

"Where  it  is  known  to  the  insurance  agent  at 
the  time  the  policy  was  effected  that  tbe  assured 
kept  a  prohibited  article,  and  intended  to  keep 
it,  in  the  building  insured,  the  keeping  it  would 
not  render  the  policy  void,  whether  permission 
to  keep  it  was  indorsed,  m  Intended  to  Iw  in- 
dorsed." Peiwla  Marine  Los.  Co.  t.  Hall,  12 
Mich.  202. 

The  bIxOi  and  eighth  asslgnmoatn  reCw  to 
questions  propounded  to  Dr.  Patterson  .^en 
testi^lng  in  his  own  b^alf,  on  Oie  groond 
that  they  called  for  testimtmy  in  relaUtm  to 
an  (rffer  of  compromise.  The  questions  ob- 
jected to  and  the  answers  are  as  follows ; 

"Q.  Did  they  raise  any  protest,  or  kick,  or  de- 
ny liability  on  account  of  either  of  those?  A. 
They  did  not:  Q.  After  they  went  there  and 
made  all  investigations  did  they  make  you  an 
offer  or  either  of  them  make  you  an  offer  at 
all?  A.  They  did.  Q.  How  much?  A.  Mr. 
Dorgan  offered  me  $000." 

There  Is  nothing  in  this  testimony  to  show 
that  there  was  any  proposition  in  the  nature 
of  a  compromise;  but  if  there  had  been,  tbe 
plaintiff  in  error  concedes  that  this  testimony 
may  have  been  admissible  upon  the  question 
of  the  waiver  of  proofs  of  loss  set  up  in  the 
second  repUcatlott.  If  It  was  admis^ble  for 
this  or  any  ptirpose,  th^e  was  no  error  In 
allo.wing  it  to  go  to  the  Jury. 

The  ninth  and  tenth  assignments  are  based 
on  the  refusal  of  the  drcnlt  Judge  to  give 
two  diarges  requested  by  defendant,  as  fol- 
lows: 

"Oi  The  insurance  company,  Is  not  liable  for 
loss  of  goods  through  thtft,  aiid  iti 
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froods  wen  stolen  the  defaidant  Is  not  liable  for 
those  vapda. 

"(2)  The  plaintiff  must  prove  hj  a  preponder- 
ance of  the  evidence  that  the  goods  and  fountain 
were  damaged  or  destroyed  by  moving  from  the 
fire;  If  he  has  failed  to  show  yea  in  what  man- 
ner he  lost  the  goods,  whether  by  breakage  or 
theft,  yoa  cannot  allow  in  your  verdict  for  any 
goods  except  those  shown  to  have  been  broken  or 
damaged." 

The  first  charge  Is  entirely  too  broad,  and 
to  meet  the  Issues  shoald  have  stated  t3ie  cir- 
camstauces  under  which  any  theft  occurred. 
Clearly  the  Insurance  company  Is  not  liable 
A>r  any  and  all  thefts  wbl<^  may  occar,  and 
this  charge  Is  not  so  framed  as  to  meet  OiB 
Issues  presented  by  the  testimony. 

The  second  charge  is  open  to  the  objection 
that  it  combined  two  distinct  and  separate 
propositions  of  law.  The  first  sentence  in 
the  charge  Is  good  law,  and  Che  court  had 
fully  covered  it  in  his  general  charga  The 
second  part  of  the  charge  assumes  that  the 
testimony  showed  that  part  of  the  goods  were 
stolen.  The  testimony  as  to  theft  was  en- 
tirely negative,  and  to  have  Uvea  this  charge 
would  have  only  confused  the  Issues,  as  there 
was  no  testimony  to  support  the  theory  at 
thea 

On  cross-examination  Mr.  Patterson,  the 
plaintiff  below,  said: 

"I  don't  know  whether  any  of  the  goods  were 
Btblen."  "If  there  were  any  goods  stolen  I  don't 
really  know  it" 

Mr.  Von  Hasseln.  the  adjuster,  testified: 
That  he  asked  Mr.  Patterson  to  explain  the 
discrepancy  in  the  amount  of  goods  in  liis  in- ' 
Tmtory  and  the  amount  of  goods  saved,  and- he 
"said  ne  couldn't  account  lor  it.  He  said  he 
presumed  the  goods  were  either  stolen  or 
broken." 

Dr.  Patterson's  testimony  about  the  goods 
being  removed  from  his  store  was: 

"This  fire  occurred  between  2  and  S  o'clock 
in  the  morning,  I  think  it  was  aboat  the  time. 
I  would  not  suppose  it  was  more  than  an  hour 
and  a  half  after  the  goods  were  moved  into  the 
street  before  they  were  moved  from  tiie  street. 
It  was  stUl  in  the  night  when  they  wo'e  being 
moved.  Just  my  friends  and  neighbors  moved 
the  goods.  Juat  the  public  generally.  Tea.  sir ; 
and  my  wlf«  and  die  boy  working  in  the  store 
and  <me  or  two  helped  to  watch  after  them  to 
keep  any  from  being  carried  away;  in  fact, 
there  were  several  detailed  to  watch  to  sea  that 
ntue  were  carried  away." 

Notwithstanding  our  opinion  that  the  evi- 
dence did  not  show  that  any  of  the  goods 
were  stoloi,  it  may  be  well  for  us  to  deter- 
ndne  the  quesUon  raised  by  the  rejection  of 
these  chalices:  Did  this  policy  cover  losses 
from  damage,  breaking,  and  theft  while  re- 
moving the  stodk  or  after  it  was  bo  removed 
from  Impending  destruction  or  damage  1^ 
fixe,  and  before  there  had  been  sufficient  time 
to  remove  it  to  a  place  of  safety,  if  such 
damage,  breaking,  and  theft  were  the  natural 
result*  of  such  removal?  We  answer  that 
question  in  the  affirmative.  There  is  some 
conflict  of  authorities  on  this  point,  but  we 
think  that  those  which  hold  that  the  volley 
covers  loss  by  theft  of  goods  removed  or 
being  removed  in  an  effort  to  save  them  from 


impending  peril  from  Are  are  supported  by 
wisdom  and  Justice,  and  are  in  line  with  the 
tendency  of  the  courts  to  hold  that  conditions 
In  a  policy  of  insnrance  limiting  or  avoiding 
liability  will  be  strictly  construed  against  the 
insurer,  and  liberally  in  favor  of  the  tnsnr- 
ed.  Queen  Ins.  Co.  v.  Young,  86  Ala.  424,  5 
South.  116, 11  Am.  St  Rep.  SI ;  Loventbal  v. 
Home  Ins.  Co.,  112  Ala.  103,  20  Souttu  419. 
33  L.  R.  A.  258,  57  Am.  St  Rep.  17 ;  L'flngle 
V.  Scottish  Union  &  National  Fire  Ins.  Col, 
48  Fla.  82,  87  South.  462,  67  L.  R.  A.  581,  lU 
Am.  St  Rep.  70,  5  Ann.  Cas.  748;  Caledonian 
Ins.  Co.  V.  Smith,  65  Fla.  429,  62  SoDtb-  SOS, 
47  L.  R.  A  (N.  S.)  619. 
The  policy  sued  on  contains  this  condition: 

"This  comoany  sfaal]  not  be  liable  for  loai 
caused  direcuy  or  indirectly  by  invasion,  insor- 
recticm,  riot,  civil  war,  or  commotion,  or  mili- 
tary or  usurped  power,  or  by  order  of  any  civil 
authority,  or  by  theft,  or  by  neglect  of  the  in- 
sured to  use  all  reasonable  means  to  save  and 
preserve  the  property  at  and  after  a  fire  or 
when  the  property  is  endangered  by  fire  in  neigh- 
boring premises. 

The  testimony  shows  that  a  fire  occurred 
between  2  and  3  o'clock  In  the  morning  of 
February  23,  1»X6,  which  burned  the  build- 
ings adjoining  the  plaintiff's  store,  and  that 
the  building  his  Insured  goods  were  in  was 
about  to  be  on  fire,  and  caui^t  on  fire,  and 
that  he  moved  bis  goods  to  save  them  from 
the  fire. 

[4,  B]  It  was  dearly  the  duty  of  the  in- 
sured to  remove  the  goods  when  the  danger 
of  destruction  was  so  Imminent  and  impend- 
ing as  to  creato  a  reasonable  apprehensloD 
that  unless  he  did  so  they  would  be  destroy- 
ed, and  the  clrcumstonces  as  they  exist  at 
the  time  must  determine  the  necessity  for  re- 
moval ;  and  If  while  so  doing,  or  after  such 
removal,  any  ot  the  goods  are  stoloi.  the 
theft,  b^ng  a  consequence  flovrlng  from  the 
peril  Insured  against  and  inddoit  thereto,  is 
attrlbuUble  to  the  perU  itself. 

In  the  case  of  Lell)er  t.  Liverpool,  Londim 
&  Globe  Ins.  Co.,  6  Bush.  (Ky.)  639,  99  Am. 
Dec  605,  the  policy  sued  on  contained  this 
condition: 

"That  this  company  wlU  not  be  liable  for  any 
loss  or  damage  to  goods  contained  In  the  show 
window  when  the  loss  or  damage  is  caused  by 
the  light  in  the  window ;  nor  ahaU  tfu  company 
be  iUhle  for  loss  by  theft" 

There  was  a  fire  in  an  adjoining  building, 
and  the  insured  commenced  runovlng  his 
goods,  and  In  doing  so  some  wm  stolOL 
The  court  held  that  the  policy  covered  loss 
by  theft  In  the  necessary  and  prudent  remov- 
al of  goods  to  save  them  from  threatened 
destruction  by  fire.  It  Is  true  the  court 
reached  Its  conclusion  by  construing  the  con- 
dition against  loss  by  theft  to  apply  to  "theft 
from  the  show  windows."  While  we  quite 
agree  with  the  decision  in  that  case,  we 
think  it  could  have  been  put  on  much  stron- 
ger grounds. 

There  are  many  dedsioos  which  hold  that 
the  Insured  Is  protected  against  loss  by  theft 
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wben  be  is  usliig  all  reasonable  means  to 
save  the  property  from  destmctlon  by  fire, 
■as  he  ]s  required  by  the  policy  to  do  under 
penalty  of  forfeiture.  The  following  extracts 
are  enlightening  npon  this  point: 

"We  cannot  doabt  that  where  there  Is  an 
actual  fire  and  the  goods  are  removed  by  rea- 
son of  imminent  danger,  occasioned  by  such  fire, 
and  the  insured  exercises  his  utmost  exertions 
to  protect  and  secure  the  property,  any  loss  aris- 
ing from  a  larceny  of  the  goods  is  within  tbe 
risks  insured  sgalnst,  and  must  be  borne  by  the 
insurer."  WItherell  v.  Maine  Ins.  Co.,  49  Me. 
200. 

"The  liability  of  an  Insurance  company  for 
losses  by  thefts  occurring  at  the  time  of  a  fire 
is  not  restricted  to  such  losses  occurring  during 
the  continuance  of  the  fire  merely;  if  the  loss 
by  theft  be  occasioned  directly  by  the  fire,  the 
insurer  will  be  liable  though  it  happen  after  the 
'extingnishment  of  the  fire/'  Newmark  v.  liver- 
pool  ft  London  Bin  ft  Ufa  Ins.  Oo..  SO  Mo. 
160. 

"Throwing  tbe  water  and  removing  tbe  goods 
were  acts  done  for  the  purpose  of  saving  uiem, 
and  the  injury  caused  by  the  goods  being  thereby 
wet  and  soiled  certainly  constituted  a  part  of 
the  damage,  and  we  thins  the  value  of  the  goods 
that  were  stolen  falls  under  the  same  principle, 
being  a  loss  Incident  to  the  attempt  to  save 
them.  For  whose  benefit  was  the  attempt  made? 
For  that  of  the  defendant:  and  as  toe  goods 
that  were  saved  were  allowed  in  mitigation  of 
the  damages,  the  objection  that  the  portion  of 
them  that  were  lost  ought  not  to  be  paid  for  is 
made  with  an  in  grace.  Had  the  plaintiff  and 
his  wife,  instead  of  exerting  themselves  in  re- 
moving the  goods,  and  putting  them  back  as 
soon  as  the  danger  was  over,  stood  listlessly  bv 
and  permitted  them  to  be  burnt  up.  they  would 
have  been  obnoxious  to  the  charge  of  gross  nadi- 

rice.  Underwriters  are  liable  when  the  fire 
the  act  of  an  Inc«idiery,  and  ft  fortiori  are 
they  liable  for  the  depredations  of  thieves  who 
avail  themselves  of  the  exposure  which  is  un- 
avoidable on  sucb  occadons,  and  which  is  Inci- 
dent to  the  attempt  to  save  the  goods  for  thelr 
benefit."  Wfaitehurst  T.  Fay.  H.  Insurance  Ca, 
51  N.  G.  352. 

In  TalanHm  &  Ga  t.  Home  &  Oltlieii^ 
Hut  Ins.  Co.,  16  La.  Ann.  426,  the  oourt  qnot* 
■ed  approvlnEly  from  the  oase  of  Oaballero 
Home  Ins.  Co.,  IS  La.  Ann.  21T: 

"When  the  policy  compels  tbe  assured  to  la- 
bor for  the  protection  of  the  goods,  and  they 
are  Injured  or  stolen  in  the'attempt  to  avcdd  the 
fire,  the  insurer  Is  responsible." 

"Where  the  policy  requires  the  Insured.  In 
'Case  of  exposure  to  loss  or  damage  by  fire,  to 
use  all  possible  diligence  to  preserve  hta  goods, 
and  provides  that  in  case"  be  does  not  do  so  "the 
Insurers  shall  not  be  liable  for  any  loss  sus- 
tained in  consequence  of  such  neglect,  if  the 
Insured  shall  remove  his  goods,  the  clrcnm- 
stances  as  they  existed  at  tae  time  the  remov- 
al was  made  must  determine  the  necessity  for 
ths  removal;  and  whatever  loss  or  damage  Is 
necessarily  sustained  by  the  removal  of  the 
property  insured,  when  tbe  danger  of  Its  de- 
struction by  fire  was  so  direct  and  immediate 
that  a  failure  to  have  msde  the  removal  while 
he  bad  the  power  would  have  been  gross  negli- 
gence on  his  part,  he  ia  entitled  to  recover  under 
the  policy."  Case  v.  Hartford  Fire  Ins.  Co., 
13  111.  6t6. 

In  Tllton  V.  Hamilton  Fire  Ins.  Co.,  14 
N.  Y.  Super.  Ct  367,  a  fire  destroyed  the 
huilding  in  which  the  goods  were  kept,  and 
If  they  bad  not  been  removed,  they  would 
have  been  raitlrely  consumed  by  fire.  The 
goods  were  taken  out  by  the  Insurance  watch 


and  put  across  the  street  In  discussing  what 
Is  meant  In  an  Insurance  p<^C7  bj  "a  loss  by 
fire"  tbe  court  said: 

"The  fire  created  a  necessity  of  immediately 
removing  the  gootto,  in  order  to  save  the  whole 
or  a  part  of  them  from  being  burned  up.  In 
making  such  removal,  even  if  all  be  removed  be- 
fore the  fire  reaches  that  part  of  the  building 
from  which  they  were  taken,  a  loss,  in  spite  of 
all  precautions,  may  be  produced  by  at  least 
two  causes  incident  to  such  an  acL  One  Is  a 
partial  injur;f  of  some  of  the  goods  themselves, 
by  their  hurried  removal,  and  the  confused  state 
in  whidi  they  may  necessarily  for  a  time  be 
thrown  together.  Another  is  from  a  theft  or 
abstraction  of  some  part  of  the  ^oods.  If  these 
are  not  natural  results,  it  is  believed  that  com- 
mon experioice  shows  that  both,  in  large  cit- 
ies, are  almost  invarialdy  Inevitable  reaults." 

It  ml^t  be  sufficient  to  rest  onr  decision 
of  this  point  oa  the  case  of  Lelber  t.  Uver^ 
pool,  London  &  Globe  Ins.  Co.,  dted  supra, 
and  held  that  the  words  "or  Iqr  theft"  mean 
theft  from  the  place  wlme  they  were  iept, 
independent  ct  fire  being  the  proximate  cause 
of  the  loss,  but  we  think  we  can  place  It  vjfxm 
sounder  grounds.  In  the  same  clause  of  the 
policy  whlcb  attempts  to  exempt'  the  Insurer 
from  loss  "by  theft"  there  Is  a  disclaimer 
of  llaUllfy  tOT  loss  caused  *'by  n^ect  of 
the  Insured  to  use  all  reastmable  means  to 
save  and  pteserre  the  property  at  and  after 
a  fire,  or  when  tbe  property  Is  endangered 
by  fire  In  neighboring  premises,**  and  the 
obligation  Is  thus  placed  oa  the  Insured  to 
"use  all  reasonable  meanaT*  to  try  to  save  It 
from  destmcUon  by  fire.  It  cannot  be  ex- 
pected that  the  Insnred  alone  would  be  able 
to  r^ove  much  of  a  stoA  of  goods  when 
tbe  bulIcUng  where  they  were  kept  oi^  neigh- 
boring premises  were  tax  fire,  and  be  must 
arail  himsdf  of  all  proffered  help.  He  has 
no  time  to  test  the  skill  or  Integrity  of  those 
who  may  volunteer  to  help  him,  nor  can  be 
so  direct  operations  as  to  dedgnate  exactly 
where  the  goods  shall  be  put;  and  common 
experience  teaches  us  that  where  the  pnbllc 
assists  in  saving  goods  from  impending  fire, 
they  are  generally  scattered  over  consider- 
able area,  where  it  is  Impossible  for  the  In- 
sured to  guard  them,  and  in  communities 
whldi  have  no  fire  police  or  adequate  police 
protection  to  meet  the  extraordinary  contin- 
gencies of  a  conflagration  losses  by  theft  may 
reasonably  be  expected.  In  the  case  of  Tll- 
ton V.  Hamilton  Fire  Ins.  Co.,  14  N.  T. 
Super.  Ct.  367,  the  court  said  that  common 
experience  shows  that  theft,  or  abstraction 
of  some  part  of  the  goods,  when  removed 
from  a  building  to  save  them  from  impending 
destruction  by  fire,  are  almost  invariably 
Inevitable  results. 

[t,  7]  Theft  therefore  being  an  "almost  In- 
variably Inevitable  result"  from  the  efforts  of 
the  Insured  to  save  the  property  from  de- 
struction by  fire,  we  are  confronted  with  the 
proposition  that  the  Insnred  under  penalty 
of  forfeiture  must  do  certain  things,  the  in- 
evitable result  of  whlcb  Is  to  telng  about  a 
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condlUon  under  wbldi  he  cannot  reeorer. 
The  restriction  against  recovery  from  loss  of 
goods  by  theft,  while  being  remored  or  after 
their  removal  frcsn  Impending  peril  from  fire, 
Is  Incompatible  with  the  requisite  that  be 
Shan  use  all  reaaonable  means  to  save  them, 
and  If  one  or  the  other  must  be  rejected,  the 
more  reasonable  should  remain.  Which  of 
these  two  conflicting  claims  afford  the  most 
protection  to  both  insurer  and  insured?  Un- 
qnestlwably  it  is  better  that  pert  of  the 
goods  removed  to  save  them  from  destruc- 
tion by  fire  should  be  lost  by  theft  than  that 
they  should  be  left  to  be  entirely  consumed. 
Wisdom  and  reason  support  our  construction, 
and  we  do  not  have  to  resort  to  the  rule  that 
Insurance  contracts  will  be  construed  most 
strongly  against  the  Insorer,  for  the  con- 
struction which  we  place  on  that  clause  is 
in  his  Interest,  rather  than  in  the  interest  of 
the  insured.  Construing  these  two  provi- 
sions of  the  policy  together,  we  are  forced  to 
the  conclusion  that  the  insurer  is  liable  for 
theft  which  occurs  as  the  result  of  the  In- 
sured removing  the  goods  from  a  building 
where  they  are  threatened  with  destruction 
by  fire,  whether  such  thefts  occur  while  re- 
moving them,  or  after  they  are  removed,  and 
before  the  insured  has  had  time  to  put  them 
In  a  place  of  safety. 

In  L'Engle  v.  ScotUrfi  Union  &  National 
Fire  Ins.  Co.,  48  Fla.  82,  37  South.  462,  the 
doctrine  governing  the  construction  of  con- 
flicting clauses  In  an  Insnranoe  policy  was 
thus  laid  down: 


(Fin. 

"In  constminff  the  diff««iit  provlsloiis  of  a 
cootract  of  Insurance,  all  must  be  bo  construed, 
if  it  can  reaaonably  b«  done,  aa  to  give  effect 
to  each.  Where  two  interpretations  equally 
fair  may  be  given,  that  which  gives  the  greater 
Indemmty  wiU  prevail.  If  one  interpreUtion 
looking  to  the  other  provisions  of  the  contract 
and  to  its  general  object  and  scope  would  lead 
to  an  absurd  conclusion,  such  interpretation 
must  be  abandoned,  and  that  adopted  which  wiU 
be  more  consistent  with  reastoi  and  probability. 
In  all  cases  the  policy  must  be  liberally  con- 
strued in  favor  of  the  insured  so  as  not  to  de- 
feat 'Without  a  plain  necessity  his  claim  to  the 
indemnity  whldi  in  making  the  Insurance  It 
was  his  object  to  secure." 

It  Is  apparent  that  these  two  provisions 
of  the  policy  cannot  both  be  strictly  enforced, 
and  to  hold  that  the  insured  under  penalty 
of  nonrecovery  must  do  something  which  will 
Inevitably  cause  a  loss  for  which  he  can- 
not recover  would  be  an  absurd  Interpreta- 
tion which  ttila  court  has  said  mast  not  be 
adopted. 

The  eleventh  and  twelfth  assignments  are 
abandoned.  The  thirte^th  relates  to  the 
refusal  of  the  drcuit  judge  .to  grant  a  new 
trial.  As  all  the  points  of  law  raised  there- 
in have  been  fully  covered  In  this  opinion, 
there  only  remains  the  ground  tliat  the  ver- 
dict was  contrary  to  the  evidence.  We  do 
not  so  flnd.  There  was  sufficient  evidence  to 
support  the  verdict 

The  judgment  ot  the  drcolt  court  Is  af- 
flrmed. 

TATLOR,  SHACELBFOBD,  WHimBLD, 
and  BUJSf  JJ.,  concur. 
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SHDPFARD  et  aL  UTINOSTON. 
■(Snpreme  Court  of  Florida.   Uarch  14,  19170 

(SitUahiu  iv  the  Court.) 

1.  Bqditt  ^39824— Heabimo— Issues. 

At  the  hearing  upm  a  plea  ia  equity  and  a 
;jreneral  replication,  no  fact  is  in  issue  but  the 
truth  of  the  matter  pleaded. 

[Ed.  Note.— For  other  cases,  «ee  Equity,  Cent 
Big.  H  635-64D.1 

'2.  Bquitt  «a3>176— AiCBNDKD  Piu— Obdeb  to 

AlfSWBB. 

Where  at  the  hearing  in  equity  upon  a  plea 
-and  a  general  replication,  the  plea,  as  pleaded, 
is  not  supported  by  the  testimony,  it  must  be 
overruled,  and  the  defendant  ordered  to  answer 
■the  bilL 

IJaA.  Mota— For  other  cases,  see  Squity,  Gent. 
Dig.  i  402.} 

3.  Equrt  ^»17&— Bight  to  Akbwkk— Dx- 

niAL. 

Under  equity  rule  61  the  right  of  the  de- 
fendant to  answer  the  I»I1  of  cnnirfaint  is  not  a 
mere  formal  or  technical  right,  t>ut  it  confers 
authority  to  answer  the  bill  as  provided  in  the 
rule  whidi  is  a  substantial  and  duly  prescribed 
right  that  cannot  be  lawfully  taken  from  a  de- 
fendant except  by  doe  course  of  pzoeednie. 

[£d.  Note^I>ar  other  cases,  see  Equity,  Oent 
Dig.  i  414.] 

4.  BqUXTT  «=a>176— AHSWBBr-TlUB. 

A  defendant  has  a  ri^t  to  answer  after  an 
Issue  of  fact,  joined  on  a  plea,  has  been  de- 
termined against  him. 

d.  Note.— For  other  cases,  see  Equity,  Oeot 
I  412.] 

Appeal  from  drcalt  Court)  Alachua  Coun- 
ty; Jas.  T.  Wills.  Judge. 

Voredosnre  proceedings  by  B.  B.  Urlng- 
fiton  against  L.  E.  Sheppard  and  others.  De- 
cree pro  confesso  tor  plaintiff,  and  defend- 
ants araieU.  Beversed. 

Erans  Halle  and  lAomas  W.  FieldlnK,  both 
of  Oalnesrine,  ft>r  appellants.  W.  B.  Bnxnne, 
■ot  Gainesville,  for  appellee. 

WHITFIBU>^  X  On  July  80.  IfilS.  I4t- 
Ingston  broDght  fwedosuTe  proceedings. 
The  d^oidants  being  nonresldaiits  of  the 
etate,  there  was  publication  of  iwocess.  The 
d^endants  filed  the  following  plea: 

"And  the  said  above^ianwd  parties,  defend- 
ants, show  to  the  court  that  they  are  nonresi- 
■dents  of  the  state  of  Elorida,  and  are  residents 
of  the  state  of  Michigan;  that  no  process  has 
been  or  could  be  issued  apdnst  them  in  the 
ahoTo-entitled  suit  in  chancery,  either  person- 
ally or  by  publication,  because  these  said  par- 
ties say  that  no  bill  of  complaint  ever  has  been 
filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  Alachua  coun^,  Fla.,  against  tiiem,  the  said 
parties  above  named,  in  the  above-entitled  cause, 
and  these  said  parties  hare  never  appeared  ei- 
ther m  person  or  by  attorney  in  or  to  the  said 
above-entitled  cause,  or  suit,  or  BCti<m. 

"All  whidi  matters  and  things  these  said  par- 
ties doth  aver  to  be  trae,  and  they  plead  tbem^ 
and  pray  the  Judgment  of  this  conrt  whether 
there  is  anything  further  fw  them  to  do  or  an- 
swer in  the  premises." 

On  October  IB,  1915,  this  plea  was  held  to 
be  sufficient  on  argument,  and  the  complaln- 
nnt  was  ordered  to  file  a  replication  by  the 
November  rule  day.  A  general  repllcatlcMi 


was  filed.  On  January  29,  1916,  the  examin- 
er reported  that,  pursuant  to  an  order  "to 
take  and  report  to  the  court  the  testimony 
herein,"  It  made  report  of  testimony  taken. 
The  testimony  relates  to  the  Issue  made  by 
the  plea  and  to  the  merits  of  the  foreclosnre 
suit  with  an  agreement  as  to  counsel  fees  If 
final  decree  Is  for  complainant.  On  Febru- 
ary 2, 1916,  the  defendants  asked  leave  to  file 
an  answer.  This  was  denied  on  February  8, 
I&IQ,  and  on  the  same  day.  a  decree  was  ren- 
dered In  part  as  follows : 

"This  cause  coming  on  to  be  heard  upon  the 
bill  of  complaint,  plea,  replication,  and  master's 
report  for  a  final  nearing  and  finid  decree,  and 
it  appearing  to  tlie  conrt  tiiat  the  bill  of  com- 
plaint was  delivered  to  the  clerk  of  this  court 
and  received  by  him  to  be  filed,  and  that  an 
order  of  publication  was  duly  made  thereon,  and 
that  the  court  obtained  Jurisdiction  over  the 
persons  of  the  defendants,  and  that  the  defend- 
ants have  failed  to  prove  their  plea,  and  it  fur- 
ther appearing  to  the  court  that  the  defendants 
have  filed  no  answer  or  other  p4eading  denying 
the  all^ations  of  the  bill  as  to  the  indebtedness 
upon  the  notes  mentioned  and  the  mortgage 
given  to  secure  same,  it  is  therefore  ordered 
that  the  bill  be  taken  as  confessed  against  the 
defendants;  and  it  appearing  tnxa  the  testi- 
mony in  said  cause  that  the  defendants  are  in- 
debted to  the  complainants  in  the  sum  of  $2,963 
principal  and  intn«st  upon  the  three  notes  tiled 
m  evidence  herein,  and  the  further  sum  of  $360 
as  a  reasonable  attorney's  fee  whitdi  is  h^rd>y 
allowed,  and  the  court  finding  the  equity  in 
this  case  to  be  with  the  complainant,  and  the 
premises  conddered,  It  Is  ordered,  adjndged,  and 
decreed"  acoordin^. 

The  defendants  appealed. 

[1]  At  the  bearing  upon  a  plea  In  equity 
and  a  general  replication  no  fact  la  In  issue 
but  the  truth  of  the  matter  pleaded.  Farley 
T.  Kittson,  120  U.  S.  S03,  7  Sup.  Ct.  634,  SO 
L.  Ed.  684. 

[2]  Where  at  the  hearing  In  equity  uiton  a 
plea  and  a  general  replication  the  plea,  as 
pleaded.  Is  not  supported  by  the -testimony, 
It  must  be  overruled,  and  the  defendant  or- 
dered to  answer  the  bill.  Dalsell  t.  Dueber 
Watch  Case  Ufg.  Co.,  140  U.  S.  816,  18  Sup. 
Ct.  886.  87  L.  Ed.  749. 

[S]  "Under  equity  rule  51  the  right  of  the 
defendant  to  answer  the  bill  of  complaint  Is 
not  a  mere  formal  or  technical  right,  but  It 
confers  authority'  to  answer  the  bill  as  pro- 
vided in  the  rule  which  Is  a  substantial  and 
duly  prescribed  right  that  cannot  be  law- 
fully taken  from  a  defendant  except  by  due 
course  of  procedure."  Dennard  v.  BIbnroe, 
66  Fla.  254,  63  South.  428. 

[4]  A  defendant  has  a  right  to  answer  aft- 
er an  Issue  of  fact.  Joined  on  a.  plea,  has 
been  determined  against  him.  See  Equity 
Rule  SI ;  Westervelt  v.  Library  Bureau,  118 
Fed.  824.  55  C.  O.  A.  436.  The  quoted  rule 
was  not  applied  In  Kennedy  v.  Creswell,  101 
U.  S.  641,  25  U  Ed.  1075.  See  Westervelt  v. 
Library  Bureau,  supra. 

As  there  was  no  issue  In  the  cause  except 
on  the  plea  averring  want  of  proper  service 
on  the  defendants,  anid  as  no  decree  pro  con- 
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fesso  was  granted  when  tiie  testlmooy  was 
taken,  tbe  mere  fact  that  testimony  was  tak- 
en on  tlie  merits  of  the  cause  as  well  as  <on 
the  dilatory  plea  did  not  authorize  the  oonrt 
at  the  final  hearing  to  grant  a  decree  pro 
confesso  and  to  enter  final  judgment ;  there 
bding  DO  default  and  no  lasoe  as  to  the  mer^ 
its  of  the  cause. 
Reversed. 

BROWNEJ,  O.  J.,  and  TAYLOR,  SHACK- 
LEFORD,  and  ELLIS,  JJ^  coacor. 


(73  Pla,  661) 

STATE  ex  reL  TOWNSEND  et  al,  County 
Com're,  T.  FLORIDA  COAST  LINE) 
CANAL  ft  TRANSPORTATION  GO. 
(Supreme  Court  of  Fkffida.-  Mardi  20,  1917.) 

fSyUabua  &v  the  Court.) 

Oaitaia  9==>17  —  Bbidob  AuTHOBirr  or 
County  Coumissionebs— AIandahus. 
In  proceedings  brought  by  county  commis- 
rioners  as  relators,  a  canal  company  will  not 
by  maadamas  be  required  to  construct  a  draw- 
bridge over  its  canai  at  a  pdnt  where  a  rood 
existed  before  the  canal  was  constructed,  when 
the  evidence  shows  that  a  bridge  in  use  at  an- 
other  p<^t  over  the  canal  meets  all  reasonable 
requirements  and  the  benefit  to  tin  public  will 
not  bear  sMue  fair  relation  to  the  expense  to 
the  canal  company  of  another  bridge  and  to  the 
inconvenieace  and  risk  the  bridge  would  be  to 
tbe  public  use  of  the  canal  for  transportation 
purposes,  particularly  when  it  does  not  clearly 
appear  that  the  road  was  in  fact  a  public  road 
over  whidb  the  county  commissioners  bad  au- 
thority. 

[Ed.  Note.— For  other  cases,  see  Canals,  Cent. 
Dv.  S26.] 

E>rror  to  Circnlt  Court,  St.  Johna  County; 
CSuks.  S.  Adama,  Referee. 
Mandamus  by  the  State  of  Florida,  on 


the  relation  of  0.  P.  Town  send  and  others. 
County  Commissioners  of  St.  Johns  Counly, 
against  the  Florida  Coast  Llnej  Canal  ft 
Transportation  Company.  Judgment  for  re- 
spondent, and  relators  bring  error.  Affirmed. 

MacWtlUams  ft  Bassett,  of  St  Augustine, 
for  plaintiffs  In  error.  0.  M.  Cooper,  of 
JacfesouTille,  for  defendant  In  error. 

PER  CURIAM.  The  county  commissioners 
of  St.  Johns  county  brought  mandamus  pro- 
ceedings In  the  circuit  court  to  compel  the 
canal  company  to  build  a  drawbridge  over 
Its  canal  at  a  point  where  a  road  existed 
when  the  canal  was  constructed.  A  referee 
heard  the  case  on  the  pleadings  and  the  evi- 
dence, and  gave  judgment  for  the  respondent. 
The  relators  took  writ  of  error. 

The  evidence  shows  that  a  bridge  over  the 
canal  in  use  at  another  point  meets  all  rea- 
sonable requirements,  and  that  the  benefits 
to  the  public  of  another  bridge  over  the 
canal  at  the  point  named  will  not  bear  a  fair 
relation  to  the  expense  to  the  canal  company 
of  another  bridge  and  to  the  risk  and  incon- 
venience the  bridge  would  be  to  tbe  public 
use  of  the  canal  for  transportation  purposes; 
and  it  does  not  clearly  appear  that  the  road 
was  In  fact  a  public  road  over  which  the 
county  commissioners  had  anthority.  Under 
these  circumstances  the  canal  company  will 
not  by  mandamna  be  xe^nized  to  cmstnict 
tbe  drawbridge. 

Affirmed. 

BROWNE,  a  X.  and  TATLOB, 
SHACKLEFOBD,  WAlTFiaU>,  and  ELLIS, 
JJ.,  concur. 
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MEW  AiaANT  WHOI^SAIS  OBOOBBT 
,        GO.  et  aL     WEI/I^a,  Slierllt 
(No.  100^) 

Supreme  Court  of  Missisaippl,  Dirision  A. 
April  23,  1917.) 

1.  SHEBIFFa  ASB  CONBTABLES  «=:»91  —  InDBU- 

HiTT  Bond— Necebbitt  of  RsruBNiira. 
Under  Code  1906,  S  2148,  regairing  the  sher- 
iff apon  returning  an  execution  to  return  an  In- 
deouuty  bond  taien  by  him  when  the  property 
was  claimed  to'  be  exempt,  a  failure  to  return 
the  bond  for  three  or  four  years,  and  not  until 
suit  was  started  upon  It,  Invalidatea  the  bond. 

[Ed.  Note.— For  other  eases,  see  Shwlffs  and 
Constables,  Cent.  Dig.  H  131-133.] 

2.  Shbbiffs  and  Constasugs  <J=>163 — Liabil- 
XTT  ON  Bond— Failubb  to  Bkiubn  Execu- 
ixon  OS  Attaohmbnt  Bohd. 

Where  a  sheriff  fails  to  return  an  iadenmity 
bond  after  s^ing  property  claimed  to  be  ex- 
empt, as  required  by  Code  1006,  {  2143,  the 
sheriff  and  Us  official  bond  remain  liable  as  if 
the  indemnit7  bond  had  not  been  taken. 

[Ed.  Not&— For  otiier  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  I  891.] 

Appeal  from  Circuit  Court,  Union  Gotmty ; 
J.  lu  Bates,  Judge. 

Action  by  W.  M.  Wells,  Sheriff,  for  the 
use  of  J.  A.  Jumper,  against  the  New  Albany 
Wholesale  Grocery  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. ReTeraed,  and  judgment  entered  for 
defendants. 

Stq>liaii  ft  K^meda^t  of  New  Albany,  for 
sppelUmta.  B.  fi.  Knox,  of  New  Albany,  for 
appellee. 

SYEES,  J.  Suit  was  Instituted  In  tbe  cti^ 
cult  court  of  Union  county  W.  M.  Wells, 
sberiff,  for  the  use  of  J.  A.  Jumper,  against 
the  New  Albany  Wholesale  Grocery  Com- 
pany and  Z.  M.  Stevens,  for  the  sum  of  $250, 
based  upon  a  bond  signed  by  the  defendants 
In  accordance  witb  section  2143  of  the  Code 
of  1806.  W.  BI.  WellB,  the  sheriff,  had  levied 
on  a  stock  of  merchandise  which  behmged  to 

3.  A.  Jumper,  and  was  about  to  sell  the  same 
undOT  two  writs  hAA  by  him,  when  Jumper 
filed  in  accordance  with  law  his  claim  to  cer- 
tain of  Uiis  prc^iertj  as  exempt.  Whereupon 
the  sheriff  then  demanded  ct  the  plaintiffs 
in  i»ecntiott  a  bond  under  section  2143  of  the 
Code  of  1906w  Tbla  bond  was  signed  by  the 
defendants  to  ttiia  salt.  The  sheriff  then 
proceeded  with  the  sale,  but  failed  to  return 
the  bond  upon  which  this  salt  is  based  with 
his  execution  and  attachment  to  the  Justice 
of  the  peace  court  under  whose  writs  he  had 
made  the  sale.  Portly  after  the  sale  was 
made  this  suit  was  Instituted.  It  is  unneces- 
sary to  set  oot  in  full  the  pleadings  in  the 
case.  Suffice  It  to  say  ttiat  the  testimony 
showed  that  this  bond  was  not  returned  with 
the  papers  to  the  prop^  Justice  of  the  peace 
court  On  the  other  hand,  the  testimony  of 
the  sheriff  slwws  that  he  considered  that  the 

AssFer  other  oMi 


bond  was  given  to  him  to  secure  blm  per- 
sonally from  any  liability,  and  that  It  was 
not  his  duty  to  file  the  same  or  return  it  to 
court,  and  that  he  put  it  In  a  safe  In  the  sher- 
iff's office.  After  the  Institution  of  this  suit, 
and  three  or  four  years  after  the  execution 
of  the  bond,  at  the  request  of  the  attorneys 
for  the  appellee,  this  bond  was  then  filed  In 
the  Justice  of  the  peace  court.  At  the  conclu- 
sion of  the  testimony  the  defendants  in  the 
court  beloWr  the  appellants  here,  made  a 
motion  to  exclude  the  testimony  and  for  a 
peremptory  Instruction  because  of  the  fail- 
use  of  the  sheriff  to  return  this  bond  with 
the  execution  or  attachment  in  accordance 
with  section  2143  of  the  Cod& 

[1,2]  This  motion  should  have  been  sus- 
tained. This  exact  question  was  settled  in 
the  case  of  Butler  v.,AIcus,  SI  Miss.  47.  In 
that  case  there  was  a  special  plea  setting 
up  the  fact  that  the  bond  sued  on  was  not 
delivered,  because  it  was  not  returned  with 
the  attachment  mentioned  in  the  declaration, 
nor  was  It  ever  filed  amcmg  the  papers  in 
said  suit.  The  statutes  relating  to  bonds  in 
the  Code  of  1871  upon  the  proposition  here 
involved  are  the  same  as  section  2143,  Code 
of  1906.  In  passing  upon  this  question  the 
court  said: 

"The  third  plea  denies  that  any  such  bond 
was  ever  returned  with  the  attachment,  and  the 
plalntiEF,  in  his  replication,  avers  and  affirms 
that  the  bond  was  taken  and  returned  with  the 
attachment  The  plaintiff  therefore  holds  the 
affirmative  of  the  issue  and  must  prove  it,  and, 
having  failed  to  do  so  apon  the  trial  of  the  cause, 
the  court  did  not  err  in  excluding  the  bond  as 
evidence.  And  it  is  bdieved  that  it  should  have 
been  returned  with  the  attachment,  and  that 
there  was  no  error,  therefore,  in  overruling  the 
demurrer  to  said  third  plea." 

The  bond  which  may  be  taken  under  this 
section  oC  the  Code  la  we  especially  for  the 
benefit  ot  the  sheriff.  If  he  return  It  with 
the  papers  Into  the  proper  court,  then  he 
and  the  sureties  on  his  official  bond  are  pro- 
tected from  liability,  provided  this  special 
bond  la  a  solvent  one.  Being  primarily  for 
the  protection  of  the  tiherlfl.  If  the  sheriff 
desire  to  take  advantage  of  this  bond,  then 
It  Is  his  duty  to  return  it  Into  the  pnqper 
court  with  the  attaduneit  or  execution  pa- 
pers. If  he  fall  to  return  it,  then  no  vitality 
attadies  to  the  bond.  The  sh«lfl  and  his 
official  braid  remain  liable  to  the  same  ex- 
tent as  If  no  b(Hid  had  been  d»nanded  1^ 
him  under  this  section.  The  piwttit^ff  has 
therefore  sued  the  wrong  parties. 

The  record  foils  to  show  that  apptilants 
are  estopped  to  make  this  defense.  The  mo- 
tion of  the  defendant  to  exclude  the  testi- 
mony and  for  a  peremptory  InstmctlfHi 
should  have  been  sustained.  The  Judgmmt 
of  the  lower  oonrt  Is  reversed,  and  a  Judg- 
ment wUl  be  entered  here  on  behalf  of  the 
appellantsL 

Reversed,  and  Judgment  here. 
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CU4  HIM.  ISO)  t 
SOKEBT  T.  SBABOT  «t  aL   (No.  19182.) 
(Snpreme  Goart  oC  Missiasip^,  Dlviskm  A. 
April  23, 1917.) 

1.  Plsdobs  il^-il  What  i»— Nom  ab  Cox.- 

I.ATEEAIr-"FOBS!BIT. ' ' 

Deposit  of  notes  with  latentioii  that  they 
are  to  be  a  pledre,  and  with  undentanding  that 
if  debt  is  not  paid  within  a  certain  time  creditOT 
is  to  become  ahsolute  owner,  constitutes  a  pledge 
or  "forfeit." 

CDd.  Note.— For  other  cases,  see  Pledges,  Cent. 
rHgTH  6-13,  30. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forfeit] 

2.  Pledqkb  «=>30(5)  —  Notes  Plbdokd  — 
Wkonoful  Cohfbomibb  with  Makbb. 

A  pledges,  with  whom  notes  have  been  de- 
posited as  security  for  a  debt,  who  turns  over 
the  notes  to  the  maker  mi  payment  of  less  than 
face  raloe  without  notice  to  pledgw,  must  ac- 
count tor  their  face  Talue;  the  maker  being 
solvent  and  notes  secured  by  a  lien. 

[Ed.  Note.— F<w  other  cases,  see  Pledges,  Cent 
DirlS  82-es.] 

3.  Equitt  «=5>24— FonntnnES— Bbubt. 

Equi^  will  not  eotwce      tatUitnv,  hot 
will  relieve  against  it 
[Ed.  Note.— For  other  cases*  see  Dguity,  Out 

Dig.  Si  60-76.] 

4.  Plkdoeb  «=>50  —  pBOTiaioN  roB  VoKoa- 

TUEE— VaLIDITT— RBDSKPTIOB. 
A  proTision  in  a  contract  of  pledge  that  up- 
on default  pledgee  shall  have  absolute  property 
in  goods  is  invalid,  and  the  pledgor  oa  paying 
what  he  owes  may  redeem. 

[Dd.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  Si  11&-121.] 

5.  Pledges  ^»41— Notks— Bona  Fidc  Pub- 

CHASEB. 

A  maker  with  knowledge  that  his  notes 
have  been  deported  as  collateral,  who  without 
inaoiiT  pays  pledgee  $125  for  notes  worth  at 
least  $300,  is  not  a  bona  fide  hdlder;  the  dr- 
cumstances  being  sufficient  to  put  an  (Kdinarilj 
prudent  man  on  inquiry. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Qeot 
Dig.  1  100. j 

Appeal  from  Chancery  Oour^  Hlnda  Coun- 
ty ;  O.  B.  Taylor,  CSiancellor. 

Bill  by  Mr&  E.  Eckert  against  B.  J.  Sear- 
cy and  aaother.  BUI  dismissed,  and  plaintiff 
appeals.  Bereraed  and  remanded,  wltli  In- 
stnictlMis. 

Percy  U  Ollfton  and  PhU  Christman,  both 
of  Jadcaon,  for  appellant.  Howie  &  Howie, 
of  Jackson,  for  appellees 

HOLDBN,  J.  From  a  decree  of  the  chan- 
cery court  of  the  First  district  of  Hinds 
county,  dismisslDg  the  hill  of  complaint  filed 
by  the  appellant  against  the  app^lees,  the 
appellant,  Mrs.  Edtert,  api>eal8  here. 

The  case  la,  briefly,  this:  On  May  4, 1814. 
the  appellant,  Mrs.  K.  B(&ert  sold  to  J.  M. 
Lewis,  one  of  the  appellees  herein,  a  certain 
lot  of  household  goods  and  famltnre.  The 
omslderatlon  of  the  sale  was  $300  In  cash 
and  the  executlmi  of  eight  promissory  notes 
by  the  said  J.  M.  Lewis  to  the  said  Mrs.  K. 
Eckert  for  $100  each,  the  first  of  whldi  was 
duo  and  payable  30  days  after  date,  and  one 


t  due  each  30  days  thereafter  nntll  all  of  said 
notes  should  be  paid,  and,  if  default  was 
made  In  the  payment  of  any  one  of  said 
notes,  then  all  of  the  remaining  unpaid  not!es 
should  th&i  and  there  become  due,  at  the  op- 
tion of  the  holder.  Title  was  reserved  in  the 
vendor  of  said  property,  who  was  Mrs.  K. 
Eckert,  appellant,  to  secure  the  payment  of 
said  notes.  Subsequently,  on  June  30,  1914, 
the  appellant  became  Indebted  to  B.  J.  Sear- 
cy, the  other  appellee  herein.  In  the  som  of 
906.70.  This  claim  of  indebtedness  was  plac- 
ed In  th»  hands  of  Allen  Thompson,  an  at- 
torney, for  collection.  To  prevent  suit,  and 
to  secare  the  payment  of  said  indrt>tedness 
of  $98.70,  tlie  uipellant;  Mrs.  Eckert,  throng 
her  son  &nd  agent,  B.  O.  cniristman,  depodt- 
ed  as  secnrlty  with  said  Allen  Thompson,  at- 
torney, on  Jime.20,  1914,  three  of  the  above- 
mentioned  notes  executed  by  the  said  J.  U. 
Lewis  to  tbe  said  Mrs.  Eckert  These  notes 
were  for  tlOO  each,  all  dated  May  4,  1914. 
and  none  of  them  due  until  Angnst  4,  1914. 
Ohrlstman,  acting  for  aKwilant;  Mm,  Eck- 
ert, testified  ttwt  he  pledged  the  three  notes 
with  Allm  Thompson,  the  attorn^  tm  Sear- 
cy, as  collateral  security  for  the  said  Indebt- 
edness of  $88.70  due  by  Mi&  Bck^  to  the 
said  B.  J.  Searcy.  The  appellee  B.  J.  Searcy 
teatifled,  whldi  must  be  takra  as  true  on  tbe 
finding  of  fact  by  the  chancellor: 

"That  E.  C.  CSiristman,  on  June  20,  1914, 
plsced  with  said  attorney,  Allen  Thompson,  in 
his  (the  said  R.  J.  Searcy's)  iH%seuce,  three 
notes  ot  $100  each,  made  by  J.  M.  Lewis  <ap- 
pdlefO  to  Mrs.  K.  'Ekkert  (appellant)  said  notes 
being  ind<H«ed  by  the  said  (^ristman  and  Mrs. 
Eckert,  with  the  understanding  that  If  he,  th« 
said  Christman,  did  not  pay  said  indebtedness 
of  $98.70  to  the  said  Searcy  by  July  5,  1914. 
that  he,  the  said  Searcy,  was  to  become  sbso- 
lute  owner  of  said  three  notes  placed  with  said 
Allen  ^ompson,  attorney,  in  payment  of  said 
debt  of  $96.70." 

It  appears  further  that  on  or  about  the 
5th  day  of  July,  1914.  the  said  Allen  Thomp- 
Btm,  attorney,  turned  over  to  the  said  K.  J. 
Searcy  the  three  notes  deposited  with  him 
as  security,  as  aforesaid;  whereupon,  the 
said  Bb  J.  Searcy  took  said  three  notes,  of 
the  face  value  of  $100  each,  none  of  them 
being  due  at  that  time,  and  vrlthout  notice 
to  the  said  Christman,  agent,  or  without  no- 
tice to  Mrs.  Eckert,  sold  the  said  three  notes 
to  J.  M.  Lewis,  the  maker  thereof,  one  of 
the  appellees  here,  for  the  sum  of  $125.  The 
said  Searcy  then  and  there  marked  said 
notes  "paid*'  across  the  face  of  them,  and  de- 
livered tbe  same  to  the  said  J.  M.  Lewis, 
maker.  It  also  appears  that,  two  or  three 
days  before  tbe  sale  of  said  notes  by  Searcy 
to  Lewis,  the  maker,  the  appeltee  Lewis  was 
Informed  by  one  J.  W.  Oreen,  In  conversa- 
tion, that  Searcy  did  not  have  the  notes,  the 
said  Christman  having  already  informed 
Oreen  that  tbe  notes  'were  deposited  as  eoi- 
lateral  secnrlty  with  the  attorn^  of  the  said 
Searcy,  at  which  time,  and  during  which  cm- 
rersatlon,  the  said  J.  M.  Lewis,  appellee  te- 
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marked  that  he  "did  not  care  where  Searcy 
got  the  notes  so  long  as  Searcy  turned  them 
over  to  him  and  they  were  marked  *pald.' " 
It  appears  that  the  three  notes  signed  by  Lew- 
is, for  $100  each,  payable  to  Mrs.  Eckert, 
were  good  and  were  secured  by  a  Men  on  the 
furniture,  the  purchase  money  for  which  had 
been  partly  paid,  and  the  maker  was  solvent 

When  the  appellant,  Mrs.  Eckert,  dlscov- 
ered  that  the  three  notes  signed  by  appellee 
Lewis  tot  $100  eadi  which  liad  been  pledged 
as  collatwal  security  to  pay  the  $98.70  in- 
debtedoos  due  Searcy  had  been  snnenctered 
to  the  maker,  Lewis,  and  marked  "paid," 
and  considered  redeemed  by  Lewis,  she  filed 
this  UU  In  the  dbanoery  court  asUt^r  for  re- 
lief and  recoToy  against  the  appelleea  B.  J. 
Searcy  and  J.  M.  Lewis  for  tbo  dlffnenee 
due  her  on  the  three  notes  of  $100  eacb ;  and, 
on  the  hearing  of  tbe  cause,  relief  sought 
was  denied  and  the  bill  dismissed,  and  this 
appeal  Is  prosecuted  from  this  decree^ 

It  aroears  to  as  that  there  are  really  but 
two  questions  in  the  case  that  deserve  con- 
stdnration  and  dlacusalon  by  us.  ^niey  are: 
First,  were  the  three  $100  notes  left  with 
Thompson,  attorney  for  appellee  Searcy,  by 
Chrlstman,  for  Mrs.  Eckert,  to  secure  the 
payment  of  the  Indebtedness  of  $98.70  due 
by  Mrs.  Eckert  to  Searcy,  a  pledge  as  col- 
lateral security  for  the  payment  of  the  $98.70 
Indebtedness  due  Searcy  on  July  5,  1914?  If 
the  transaction  was  a  pledge  ot  the  notes  as 
collateral  security,  then  there  can  be  no  ques- 
tion as  to  the  liability  of  the  appellee  Searcy 
to  account  to  Mrs.  Eckert  for  their  wrongful 
dlsq;H>8ltlon.  Second,  If  the  transaction  was 
a  pledge,  as  security,  and  Lewis,  appellee,  the 
maker  of  the  notes  had  notice  of,  or  was  put 
upon  inquiry,  as  to  the  fact  that  his  notes 
were  b^og  held  as  a  pledge  of  collateral  se- 
curity by  Searcy,  and  he  knew,  or  should 
have  known,  that  Searcy  had  no  right  to  dis- 
pose of  the  notes  at  such  a  grefit  sacrifice 
and  in  such  manner  and  without  notice,  and 
knowing  this  wh«i  he  purdiased,  or  pretend- 
ed to  purdiaa^  tbe  notes  from  Searcy  for 
$125,  his  own  notes,  which  were  worth  $800, 
and  thus  participating  in  the  wrong,  did 
Lewis  become  a  trustee  "in  Inrltnm"  and  ac- 
countable to  the  appellant,  Mrs.  Eckert,  for 
the  amount  called  for  by  the  three  notes  of 
$100  each  executed  by  blm,  less  the  debt  due 
by  the  appellant,  Mrs.  Ek^ert,  to  the  appel- 
lee B.  J.  Lewis,  which  was  $88.70? 

[1,2]  Taking  the  whole  testimony  In  this 
record,  and  viewing  It  from  the  most  flavor- 
able  standpoint  for  the  appellees,  we  are 
deariy  ot  the  <v>Uilon  that  tbe  transaction 
here  of  leaving  the  three  $100  notes  with  At- 
torney Thompson  to  secure  the  $08.70  Inddit- 
edness  due  Searcy  was  nothing  more  or  less 
than  a  pledge  of  the  three  $100  notes  as  col- 
lateral to  secure  the  payment  of  tba  $98.70 
indebtedness  due  to  Sean?  by  the  appel- 
lant, Mra.  K.  VkikerL  It  is  idaln,  from  the 
testtmony  of  tlio  aroellee  Searcy,  thai  tbe 


deposit  of  the  notes  with  Allen  Thompson, 
attorney,  was  Intended  as  a  pledge  to  secure 
the  $98.70  indebtedness,  or  that  he  pledged 
them  as  security  and  as  a  forfeit,  all  based 
upon  "the  understanding  that  If  he,  the  said 
Christman  for  Mrs.  Eckert,  did  not  pay  said 
Indebtedness  of  $98.70,  to  the  said  R.  J.  Sear- 
cy by  July  e,  1914,  that  he,  the  said  R.  J. 
Searcy,  was  to  become  absolute  owner  of 
said  three  notes  placed  with  Allen  Thompson, 
his  attorney,  In  payment  of  said  debt  of  $9S.- 
70."  Certainly  this  constitutes  a  pledge,  or 
"forfeit,"  to  secure  the  indebtedness  of  $98.- 
70,  and  it  must  be  treated  as  such,  and  ap- 
pellee Searcy  held  accountable  to  Mrs.  Eck- 
ert for  the  face  value  of  the  notes. 

[J,  41  A  court  of  equity  will  grant  relief  to 
the  pledgor,  whose  securities  be  has  pledged 
as  collateral  and  which  have  been  wrongfully 
sacrificed  or  compromised  with  the  maker  to 
his  injury  and  damage.  Equity  will  not  en- 
force a  forfeiture,  but  will  relieve  against  It. 
Pomeroy's  Eq.  Jur.  (3d  Ed.)  voL  1,  S  433. 

"A  provision  in  the  contract  of  pledge  that 
upon  default  the  pledg'ee  shall  have  an  uwolute 
property  in  the  goods  and  tbe  pledror  shall  have 
□o  equity  of  redempticm  is  mvalid,  and  not- 
withstaQdme  sQch  a  provision  the  pledgor  may 
pay  what  he  o>ive8  the  pledgee  aod  redeem." 
22  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  877; 
31  Cyc  8&9,  and  cases  dted;  Swofford  Bros.  v. 
Randolph,  151  Mo.  App.  385,  132  S.  W.  2^; 
Vickers  v.  Battershall,  84  Hun,  496,  32  N.  Y. 
Supp.  814;  McLemore  v.  Hawkins,  46  Miss. 
715;  Bofiwell  v.  Thienen,  75  Misa.  317,  22 
South.  823. 

In  Bosweli  v.  Thlgpen.  supra,  Justice  Ter- 
ral  said: 

"The  right  of  property  in  the  thing  pledged 
does  not  pass  to  the  pledgee,  but  remains  with 
the  pledgor,  suMect  to  the  lieu  of  the  pledgee. 
2  Kent,  SSL  The  pledgee's  character  is  mat 
of  a  trustee  for  the  pledgor^first,  to  pay  the 
debt,  and,  second,  to  pay  over  the  sarplns  to 
the  pledgor— and  he  cannot  deal  with  the  prop- 
erty BO  aa  to  destroy,  or  even  impair,  its  value. 
The  pledgee  cannot  sell  the  subject  of  the  pledge 
unless  he  is  specially  authorized  so  to  do.  Hib 
authority  to  deal  with  the  pledge  is  determined 
by  the  law.  In  tbe  case  of  promissory  notes, 
and  other  negotiable  instruments,  he  is  prime 
fade  bound  to  collect  the  full  face  value  of 
them,  with  interest,  unless  under  special  dr- 
cumstonees  <tf  excuse,  to  be  shown  by  him.  Hs 
should  use  reastmable  and  ordinary  diUgeoce  for 
their  collection,  and,  when  collected,  be  should 
reimburse  himself  to  the  extent  of  his  lien  upon 
them,  and  pay  ovw  the  surplus  to  the  pledgor. 
If  tbe  pled^  notes  be  assigned  by  the  i^edgee 
to  some  third  person,  with  notice  of  the  ^edge, 
Budi  person  can  take  no  greater  ri^t  in  the 
pledge  than  his  sssigaor  had.  and,  uptHi  tbe 
collection  of  the  notes,  mnaC  pay  to  tiie  ptedgw 
the  suri^as  after  satisfying  tb»  debt  for  which 
they  were  originally  pledged.  Neither  the 
pledgee  nor  his  assignee  can  impose  a  greater 
burden  on  them  than  the  satisfactiMx  of  the 
prindpal  debt  fur  which  they  were  originally 
pledged,  except  by  the  consent  of  the  ^edgor. 
Wheeler  v.  Newbould,  16  N.  Y.  392;  rietcher 
T.  Dickinson.  7  Allen  LMass.1  23:  Nelson  v. 
Wellingtwi,  IS  N.  Y.  Snper.  Ct.  178;  Lamber- 
toovTWbidom.  12  Mltm.  [Oa  151]  232,  212 
[90  Am.  DecTaOl]. 

"It  seems  to  us  that  the  subject-matter  of  litl- 

fation  is  of  equity  cognizance.  Kelly  &  Mills 
ad  no  authority  to  discount  the  notes  of  Mrs. 
Roby.  By  so  dc^  they  committed  a  breadi 
ot  trust  and  confidence,  and  BoaweU,  to  whom 
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die  notes  wu«  sold  At  a  saciifioe,  participated 
in  sacb  wrooK.  and  by  w  pnrcbannc  at  a  dia- 
coont  be  became  a  trustee  la  Inrltom.  2  Pcm. 
ISq.  I  lOH." 

In  De  Clark  Waters,  10  Wyo.  81, 66  Pac: 
80S,  It  waa  beld  that  tbe  act  of  a  creditor 
bedding  amply  aecnred  notes  of  bla  debtor  as 
collateral.  In  aocqjiting  a  less  sum  tban  tbe 
amount  dae  tbereon  from  a  solvent  maker  In 
full  satla&ctlMi  tbereof,  does  not  preclnde 
the  latter  from  recovering  the  balance  doe 
from  the  maker. 

In  Powell  T.  Ong,  92  IlL  App.  95,  that  court 
held  that: 

"Wbere  tbe  pledgee  of  a  *  *  *  note  witii- 
out  aathority  effects  a  compromiBe  witb  the 
maker,  be  must  re&nxmd  to  the  owner  of  such 
note  for  tbe  ralue  of  it,  and  tbe  harden  of  sbow- 
ing  tbat  tbe  trae  value  of  the  note  is  less  than 
ita  firne  value  is  oo  tbe  ^edgee^"  Syllabus. 

In  Md^emore  v.  Hawkins*  anpra*  our  conrt 
aaid: 

"It  Is  very  questlMiable  whether  a  valid  sale 
of  a  note  could  be  made  to  the  maker  at  private 
sale.  Sucb  a  transaction,  witbout  the  consent 
of  the  pledsor,  would  be  very  suspidons,  es- 
pecially if  tbe  maker  were  st^ent" 

[I]  Aa  to  the  second  question:  The  nndla- 
pnted  teatlmony  in  this  record  shows  that 
the  witness  Green  had  been  Informed  that 
the  three  notes  for  |100  each  banging  to 
Ur&  Edcert,  appelbint,  had  been  left  with 
appellee  oearcy's  attwney,  Thompson,  as  se- 
curity tor  tbe  payment  of  the  (96.70  Indebt- 
edness due  on  July  0, 1914,  and  that  the  w^ 
nesa  Green  had  Inferentlally  commonlcated 
this  Informatlcm  to  J.  M.  Lewis,  tbe  maker 
o£  tbe  notes,  by  stating  to  him  that  the  notes 
were  not  in  tbe  hands  of  Searcy.  But  It 
seems  that  the  maker,  Lewis,  was  anxious  to 
obtain  his  notes,  regardless  of  how  Searcy 
bad  otnne  into  tbe  poBsesst^m  of  Uwm,  so 
long  as  the  notes  were  marked  "paid,"  and 
when  he  was  offered  bis  three  good  notes, 
worth  at  least  |300^  tcx  $126,  the  very  ott&e 
waa  sufficient  to  cause  a  reasonably  prudent 
man  to  be  anqtidous  of  the  transaction,  and 
of  the  real  omiershlp  irf  the  notes ;  and,  if 
he  had  acted  as  a  reasonably  prudent  man, 
he  would  have  made  inquiry  as  to  the  status 
of  tbe  notes;  in  iBSt,  this  was  siUDclent  to 
put  him  uxxm  Inquiry,  which  la  tantamount 
to  notice^  And  m<n«  especially  is  this  true 
when  all  the  facts,  drcumatances,  and  but* 
roundings  of  the  situation  are  considered,  to- 
gether with  what  witness  Green  had  said  to 
the  appellee  Lewis  In  regard  to  where  these 
notes  were  prior  to  the  time  the  alleged  sale 
of  tbem  took  i^oe  between  tbs  appellees 
Searcy  and  LbwIsl  So,  it  follows  that  the 
appellee  Lewis  got  no  more  right  or  title  in 
the  three  notes  than  the  appellee  Searcy 
had;  and  the  extoit  of  Searcy's  Interest  in 
tbe  three  notes  was  to  secure  tbe  payment 
of  tbe  $08.70  indebtedness  due  to  him  by  the 
appellant,  Mrs.  Bctol,  and  appellee  Lewis  is 


accountable  to  Urs.  Eckert  for  tlie  Cace  vates 
of  the  three  notes.  Boswell  v.  Thlgpcsi,  sa> 
pra.  The  appellee  Searcy,  undo-  wlioin  the 
appellee  Lewis  claims,  held  the  tiiree  $1M 
notes  as  security  for  a  pre-existlDS  debt,  and 
was  not  a  purchaser  for  value.  Bank  v. 
Bank,  106  Miss.  471,  64  South.  210 ;  Bank  v. 
Strauss,  66  Miss.  479,  6  South.  232,  14  Aa. 
St  Rep.  579;  Hinds  v.  Pugh,  48  Miss.  SOIL 

One  who  parchaaes  negotiable  paper,  witli- 
out  inquiry,  when  the  circumstances  are  such 
as  would  excite  tbe  suspicion  of  a  prud'-it: 
man,  does  not  stand  in  the  positiou  of  a  bou^ 
fide  holder.  Mee  v.  Carlson,  22  S.  D.  3G5.  117 
N.  W.  1033,  20  U  B.  A.  (N.  S.)  351,  and  au- 
thorities cited. 

Id  Jones  v.  Gordon,  2  App.  Cas.  616,  4  £. 
B.  C.  416,  Lord  Blackburn  says: 

"But  if  tbe  facts  and  rircumstanccB  are  sock 
that  the  Jury,  or  whoever  baa  to  try  the  qtu«- 
tiim,  came  to  tbe  ctmduaiCHi  that  he  was  not 
honestly  blundering  and  careless,  but  tbat  be 
must  have  bad  a  suspicion  tbat  there  was  sonie- 
thiog  wrong,  and  tbat  ho  refrained  from  oskiag 
questions,  not  because  be  was  an  honest  bluniita- 
er  w  a  stupid  man,  but  because  he  tbou|:bt  ia 
bis  own  secret  mind,  'I  suspect  there  is  aooe- 
tbine  wrong,  and  if  I  ask  questions  and  make 
farther  htquiry,  it  will  no  longer  be  my  sommcc- 
ing  it,  but  my  knowing  it,  and  then  I  shall  not 
be  able  to  recover,'  I  think  that  Is  diAfHUsty.** 

It  may  be  said  tliat  it  most  have  reasm- 
ably  appeared  to  tbe  appellee  Lewis  in  tUs 
case  that  something  waa  wrong,  when  be  was 
offered  his  own  good  pap^,  whidi  had  not  ma- 
tured, and  which  was  secured,  for  a  little  more 
Uian  one-third  of  its  fiu»  value.  We  think 
that  ordinary  care  and  dlllgenoe,  and  a  rea- 
sonable respect  tor  the  rights  of  the  payee  In 
the  notes,  under  the  peculiar  facts  of  this 
case,  should  have  pr<mipted  anwllee  Lewis 
to  make  some  inquiry  as  to  the  true  status 
or  ownenrihip  ot  the  notes  bef<Nre  be  paid 
Searcy  the  $125  for  Uie  three  notes  executed 
by  him  to  Mrs.  Sckert 

In  De  Witt  T.  Perkins,  22  Wis.  474,  tbe 
court  said: 

"The  buying  of  a  note  against  a  solvent  mak- 

«r,  tbe  purcbaaer  knowing  bim  to  be  such,  tor 
a  mere  nominal  consideration,  is  very  strong, 
if  not  oonduiiTe,  evidence  (tf  mala  fides.  It  is 
oonstructiTe  notice  of  tbe  invalidity  of  tbe  note 
in  tbe  hands  of  tho  a^a—eadk  as  to  put  tbe 
purdiaser  upon  inguirjr,  which  it  hs  nils  to 
make,  lie  acts  at  his  penL" 

In  view  ot  these  concduslons,  the  decree  of 
the  chancery  conrt  Is  reversed,  and  the  case 
remanded,  with  instructions  to  carry  out 
ttiese  views,  to  wit:  Tbe  appellee  Seucy  Is 
imtltled  to  satisfiictUin  of  his  indd)tedne88  of 
$08.70;  the  appellant,  Mrs.  Eckert,  Is  eoti- 
tled  to  the  amount  represented  by  the  three 
$100  notes,  less  the  $08.70  due  to  Beaicy; 
and  appellees  should  pay  to  the  app^ant 
Mrs.  Bckert,  the  amount  of  fbo  tlirae  notes, 
less  the  $88.70  due  to  Searcy.  Tbe  appeUees 
should  be  taxed  with  all  court  costs. 

Beversed  and  remanded. 
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<U4  Hln.  US) 
MWOHANICy  ft  TRADERS*  INS.  00.  t. 

BOYGEI.    (No.  19009.) 
(Snpnme  Coort  ctf  Missiseipi^  DlvUra  B. 
April  16, 1917.) 

1.  lH8UBA.]fGZ  «»328(2)  —  Fibs  Ihbubuiok  — 
Bbcovebt  bt  Mobtoaqs— Pledges  or  Sb- 
OUBBD  Notes. 

Pledgiiig  by  mortgagee  of  secured  notes  does 
not  bar  recovery  by  him  on  fire  policy  on  mort- 
eaged  property  faaving  a  mortgage  clause  in 
his  favor;  the  Btdpulation  in  pMicy  against 
change  in  interest,  title,  or  possession  A  the 
subject  ol  insurance  not  applying.  ' 

[Ed.  Note.— For  other  cases,  see  Insorance, 
Cent  Die.  I  790.] 

2.  iHSUBAnCC    «=>32SC^  —  FlRt    POLIOT  — 

Bbeach  ov  Covbnants— Tax  Sale. 
Sale  of  Insured  property  for  taxes  is  not  a 
breach  of  covenants  of  poucy ;  the  two  years 
of  redemption  not  having  expired,  and  the  pur- 
chaser having  no  right  of  poesesnon  and  own- 
ing no  title  till  such  ex^ration. 

[Bd.  Not&— For  other  eases,  see  Insaranee, 
Cent  Dig.  S  795.] 

Appeal  from  Court,  UncfAn  Ooonty;  J.  B. 
Holden,  Judge. 

Action  by  WUUnm  A.  Boyce  against  the  Me- 
chanlcs'  ft  Traders'  Insurance  Company. 
Judgment  for  iriaiittifl,  and  defendant  ap- 
peals. Affirmed. 

McLaurln  ft  Armlstead,  ot  Vlcksbunc>  for 
appellant  P.  Z.  Jones,  of  Brookhaven,  for 
appellee 

STDTENS.  J.  Appdlee^  as  plaintiff  In  tlie 
court  bdow,  Instituted  thto  action  to  recover 
from  app^nt  $600  on  a  Are  Insurance  poli- 
cy. The  policy  was  Issoed  ia  ftivor  ot  Miss 
A.  T.  Marshall  and  on  her  prf^>er^,  wlQi  the 
usual  idtandard  mortgage  clause  la  tavor  of 
appellee.  The  idaintlff  sought  to  reooT«r  as 
mortgagee,  and  relied  upon  the  contract  evi- 
denced by  the  mortgage  clause.  Without  set- 
ting out  In  detail  tiLtber  the  notes  and  deeds 
<A  trust  under  wbidi  the  pialntlfl  daims  as 
mortgagee,  or  the  sevnal  ideas  at  the  de- 
fendant and  donnrrers  tliereto,  it  Is  suffldent 
to  state  that  aK>dlant  d^oided  mainly  upon 
the  theory  that  the  notes  and  deeds  of  trust 
held  by  the  plaintlfC  had  been  assigned  to  and 
deposited  with  the  Planters'  Bank  of  Bogne 
Cailtto  aa  oc^teral  secnilty  for  an  indebted- 
nees  due  by  Mr.  B<^ee  to  this  bank,  and  that 
Inasmuch  as  this  asslgnmoit  was  witlioat  the 
knowledge  or  consent  of  the  deftedant;  and 
the  securities  were  held  by  the  Plairters* 
Bank  at  the  time  of  the  flr^  there  was  a 
breach  of  the  coreniuits  of  the  pi^iey,  and 
plalntlfC  could  not  recover. 

[1]  Th&  Issue  presents  for  onr  considera- 
tion  the  question  whether  the  pledging  of  the 
notes  held  by  the  plidntiff  against  Miss  Mar- 
shall will  defeat  a  recovery.  We  think  not 
While  the  pleadings  show  that  the  Planters* 
Bank  held  the  notes  at  the  time  of  the  fire, 
they  further  show  that  plaintiff  was  the 
equitable  owner  thereof,  that  the  notes  due  by 
IUbs  Marshall  bad  not  been  paid,  and  that, 
while  Mr.  Boyce  was  a  debtor  of  the  Plantais* 


Bank,  the  latter  had  not  foreclosed  the  col- 
lateral which  Boyoe  had  pledged  to  the  bank. 
It  is  further  shown  that  the  assignment  or 
pledging  of  some  of  the  notes  was  simply  by 
delivery,  and  not  .1^  written  transfer.  Hie 
jdalntlff  had  not  sold  the  Marshall  notes  out- 
rl^t,  but  had  simply  used  them  In  flnandng 
his  own  aCtairs,  and  In  a  transaction  with  the 
Planters*  Bank  in  whI<Ai  neither  Miss  Mar- 
shall nor  the  Insoranoe  company  had  any  In- 
terest Mr.  Boyce,  as  mortgagee,  relies  upon 
his  Indepmdent  contract  with  the  Insnranoe 
company,  by  the  terms  of  which  there  Is  no 
pr<Aibltlon  against  the  assignment,  transfn, 
or  pledge  of  the  notes  whlcii  the  mortgage 
clause  is  designed  to  protect  Mr.  Boyce,  as 
mortgagee,  has  no  direct  Interest  or  estate  In 
the  mortgaged  property,  and  nngoestlonably 
any  pledge  of  the  Marshall  notes  conveyed  no 
Interest  or  estate  In  the  property  covered  by 
the  policy  of  insurance.  The  stlpnlatlon 
against  any  change  in  the  Interest,  title,  or 
possession  of  the  subject  of  the  insurance  is 
intended  to  govern,  and  does  in  fact  control, 
the  conduct  of  Miss  Marshall,  the  owner  of 
the  property,  and  not  the  mortgagee,  pro- 
vided only  that  the  mortgagee  shall  notify  the 
company  of  any  change  in  the  owner^p  or 
occupancy  which  shall  come  to  his  notice. 
This  is  the  express  agreement  In  the  stand- 
ard mortgage  clause.  The  question  Is  slmjAe 
and  BO  tree  of  difficulty  that  any  expression 
from  us  is  really  unnecessary. 

The  case  ot  Ease  v.  Hartford  Fire  Ins.  Co., 
58  N.  J.  Law,  S4,  32  AtL  1007,  relied  upon  by 
appellant  Is  not  in  xwlnt  In  that  case  the 
plaintiff  bad  conveyed  his  Interest  in  the 
mortgage  to  a  third  party,  and  therefore  at 
the  lime  of  the  Are,  as  expressly  held  by  the 
court,  had  no  interest  to  protect  Ease,  the 
mortgagee,  had  assigned  the  mortgage,  but 
had  not  assigned  the  policy  of  insurance^  In 
r^er^ce  to  Ease  the  court  observed : 

"Be  has  not  suffered  any  loss  by  reascm  of  the 
injury  to  the  mortgaged  oremises,  for  he  had 
no  interest  in  them  when  the  fire  occurred.'* 

And  as  to  Headley,  assignee  of  the  mort> 
gagee,  the  court  said: 

"So  far  as  Headley,  the  assignee  ot  the  mort- 
gage, is  concerned,  although  it  is  true  that  the 
fire  depreciated  his  mortgage  security,  and  tbexe- 
by  inflicted  pecuniary  loss  npcm  him,  yet,  as  he 
had  QO  interest  In  the  policy^  of  insurance  at  the 
time  of  the  fire,  he  has  no  right  to  call  iipoa  the 
defendant  company  to  make  good  the  loss  which 
he  has  sustained.  A  p<^cy  of  insurance  is  a 
contract  <rf  indonnity,  personal  to  the  party  to 
whom  it  Is  issued.** 

In  the  Instant  case  Bfr.  Boyce  did  have  an 
interest  In  the  notes  secured  by  the  mtnt* 
ga|^  clause,  and  at  the  time  of  the  Are  at- 
j<^ed  the  right  to  pay  the  Planters'  Bank  any 
indebtedness  whldi  he  owed  It,  and  thereto 
to  redeem  his  notes  altogether.  He  still  pos- 
sessed the  right  of  a  moitgagee,  and  as  such 
had  an  Interest  in  the  p(^(7,  and  the  right  to 
recover  under  the  terms  of  his  contract  The 
business  of  the  country  is  largely  done  on 
borrowed  ca{dtal,  and  the  right  to  pledge 
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mortgages  and  commerdal  paper  as  collateral 
secarltjr  Is  a  valuable  rigbt,  freely  and  fre- 
quently resorted  to. 

[2]  We  do  not  fblnk,  under  the  facts  of  tills 
case,  a  sale  of  tlie  premises  for  taxes  was  a 
breach  of  the  covenaDts  of  the  policy.  The 
two  years  within  which  the  property  might 
be  redeemed  had  not  expired,  and  the  in- 
choate right  or  title  of  the  tax  purchase  had 
not  ripened  Into  a  good  title.  Mr.  Brister 
purchased  at  a.  tax  sale  made  on  the  first 
Monday  ot  Bfay,  1015.  He  would  not  be  en- 
titled to  possession,  and  would  In  t&ct  own 
no  title,  until  liie  time  for  redemption  under 
our  revenue  laws  had  ez^red. 

(U4  MlBS.  174) 

WABBINSIB  V.  FAlfT.    (No.  18958.) 
(Supreme  Court  of  MissiBsippl^  Divist<m  B. 
April  IB,  1917.) 

1.  Election  or  BmoCDiiB  4a»3(l)— Futautt 
OF  Ohoiob. 

Ordinarily  a  v»xtfB  eholea  of  one  of  several 
inconsistent  remedies  estops  him  from  later 

reaortin?  to  another  remedy. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies;  Cent.  Dig.  |  8.] 

2.  SiLECnON  OF  BCUEDIBS  «S»3(1)— BZOHT  TO 
BUECI. 

A  creditor  may  dect  to  etUier  proceed  indi- 
vidually by  attadimeut  proceedings  against  Ms 
debtor  or  join  other  creditors  in  seeing  ap- 
pointment a  receiver,  and  wb«'e  be  joined  oUi- 
era  in  securing  appointment  of  a  receiver,  his 
election  to  pursue  that  remedy  estopped  him 
from  later  Instituting  iudtvidnal  attachment 
proceedings  against  the  debtor. 

[Ed.  Note, — For  other  cases,  see  Election  of 
Remedies.  Cent  IMg.  |  8.] 

Appeal  from  Circuit  Court,  Woahoma 
Coanty;  W.  A.  Alcorn,  Judge. 

Action  by  EUington  H.  Fant  against  B.  B. 
Warrlnsr,  receiver.  Judifment  for  plalntUf, 
and  defendant  appeals.  Bevwaed  and  re- 
manded. 

W.  H.  Kier  and  W.  J.  Lamb*  both  of  Cor- 
inth, for  appellant  Maynard  &  BttsGnald, 
of  Clarksdale.  fOr  appellee. 

COOK,  P.  J.  This  action  was  begun  in  the 
circuit  court  of  Coahoma  county  by  Elling- 
ton M.  Fant  appellee,  to  recover  certain  mon- 
ey on  depodt  to  the  credit  of  the  Tishomingo 
Tie  &  Stone  Company.  An  attachment  was 
sued  oat  by  Mr.  Fant  against  the  Tie  &  Stone 
Company,  and  garnishment*  were  served  on 
the  Bank  of  Clarkadole  and  the  Planters' 
Bank.  B.  B.  Warrhier,  receiver  of  the  Tish- 
omdngo  Tie  &  Stwe  Company,  Intervened, 
claiming  that  he,  as  receiver,  was  entitled  to 
the  funds  on  deposit  in  the  banks  for  the 
benefit  of  the  creditors  of  the  insolvent  Tie  & 
Stone  Onnpany.  The  case  was  submitted  on 
an  agreed  statement  of  facts,  and  the  drcnit 
court  decided  that  Mr.  Fant,  and  not  the  re- 
ceiver, was  entltl€»d  to  the  aforesaid  funds  on 
deposit,  from  which  judgment  the  reoalTer 
prosecuted  this  appeal. 


The  agreed  statement  of  facts  is  in  these 
words,  viz. : 

"It  is  admitted  that  the  Tishomingo  Tie  & 
Stone  Company  was  before  the  receivership 
herein  an  allied  corporation  orsanized  by  W. 
M.  Cozart,  Geo.  W.  Edwards,  and  others,  for  the 
sole  purpose  ot  defrauding  stockholders  and 
the  general  public  and  of  stealing  and  convert- 
ing any  and  all  funds  which  came  into  its  hands 
to  the  use  oi  the  said  Cozart,  Edwards,  and 
others,  and  that  all  sums  procured  by  said  cor- 
poration, or  any  members  thereof,  for  the  pur- 
chase of  stocks  was  fraudulently  procured,  and 
that  the  said  money  should  be  returned  to  the 
creditors,  either  through  the  hands  of  the  receiv- 
er or  otherwise,  as  ma  court  may  decide. 

"It  is  further  agreed  -that  EUington  M.  Fant 
paid  into  said  corporation,  through  its  agent 
W.  M>.  Cozart  the  sum  of  Sl.800.  and  that  said 
corporation  is  now  indeE>ted  to  the  said  EUing- 
ton M.  Fant  in  a  sum  in  excess  of  $1^000. 

"It  is  further  agreed  that  the  said  Ellington 
M.  E^t  on  or  aboat  the  21st  day  of  January, 
A.  D.  1614,  emi^oyed  Gerald  FitzGerald  as  his 
agent  and  attorney  in  fact  to  procure  for  him, 
the  said  EUington  M.  Fsnt  by  any  means  which 
he,  the  said  attorney,  conU  a  ratom  die  said 
money. 

"It  is  further  agreed  that  on  or  abontthe  22d 
day  of  January,  A.  D.  1914,  the  said  ElUngtmi 
M.  Fant  after  having  employed  the  said  Gerald 
FitzGerald,  made  a  trip  to  Corinth,  Miss.,  and 
rnshomingo.  Miss.,  to  ascertain,  if  possible,  the 
conditi<Mi  of  the  c(HporatlMi  known  as  the  Tlsh- 
omii^  Tie  tt  Stone  OtxDpany,  atmve  named, 
and  that  while  there,  upon  the  solicitation  of 
other  creditors,  the  said  Ellington  M.  Fant  did, 
on  or  about  tiie  29th  day  of  January,  A.  D. 
1914,  allow  Ids  name  to  be  joined  with  other 
creditors  the  said  Tishomm^o  Tie  &  Sbme 
Company,  to  an  original  bill  in  the  chancery 
court  of  Tishomingo  County,  Miss.,  asking  for 
a  receiver  of  the  said  Ushomingo  Tie  &  Stone 
Company,  said  case  being  styled  E.  Fant  and 
Others  v.  The  Ti^omingo  Tie  &  Stone  Oo..  and 
Others,  and  being  No.  739  on  the  docket  of  the 
said  chancery  court 

"It  is  farther  agreed  that  said  original  bill 
in  said  chancery  court  was  first  taken  to  Hon. 
Claude  CNaytoo,  a  drcuit  iadge,  who  wdered  is- 
suance a  writ  of  injunction  on  January  28, 
1914,  enjoining  any  and  alt  persons  having 
funds  belonging  to  the  said  Tishomingo  Tie  & 
Stone  Company,  from  paying  the  same  out  or 
disposing  of  them  in  any  way  until  farther  ar- 
der  of  the  court  and  said  injunction  was  issued 
January  31,  1914,  hut  that  no  receiver  was 
pointed  under  said  bill,  and  that  although  tiie 
said  fiat  was  signed  by  said  judge  on  January 
29,  1914,  die  said  ori^al  bill  was  not  filed  in 
the  chancery  clerk's  of&ce  until  January  31, 
1914;  and  that  said  writ  of  injunction  was  serv- 
ed on  the  Planters*  Bank,  of  Glarksdale,  Miss., 
and  the  Bank  of  Clarksdale,  of  Clarksdale, 
Miss.,  (m  the  2d  day  of  February,  A.  D.  1914. 

"It  is  further  agreed  that  upcm  the  prayer  in 
said  wlginal  bill  ue  chancdlor  ot  said  chancery 
court  at  Corinth,  Miss.,  did  on  the  2d  day  ot 
SSebrnaiy,  1914,  appoint,  B.  B.  Warrlner  re- 
ceiver of  the  said  Tishomingo  Tie  &  Stone 
Company,  and  he  is  now  duly  and  legally  quali- 
fied and  acting  receiver  of  said  oHopany. 

"It  is  further  agreed  that  oa  the  31st  day  of 
January,  1914.  the  aaid  Gerald  FitsGerald,  as 
agent  and  attorney  of  Ellington  M.  Fant  served 
a  good  and  valid  writ  of  attachment  on  the 
Planters'  Bank  ot  Clarksdale,  Miss.,  and  the 
Bank  of  Clarksdale,  of  OUrksdale,  Miss.. 
cept  Oho  said  receiver  may  now  have  prior  right 
thereto,  if  any,  the  court  should  now  ht^d  at- 
taching all  fanos  in  thdr  hands  belonging  to  the 
said  Tishomingo  Tie  &  Stone  0<mipany,  W.  H. 
Cozart  Secrebuy  and  f&easorer,  or  Oeo;  E. 
Edwards. 
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"It  Is  further  agreed  that  the  said  banica  had 
at  said  dates  the  following  amooats  in  their 
handa,  to  wit:  The  said  Bank  of  Clarksdale  had 
In  its  hands  to  the  oredit  of  W,  M.  Cozart,  sec- 
retary  and  treasurer,  the  sum  of  f877.85;  and 
the  said  Planters'  Bank  -had  in  its  hands  the 
Bum  of  $112.65  to  the  credit  of  O.  T.  Edwards. 

"It  is  agreed  that  said  money  belonged  to  and 
was  the  proper^  of  the  Tl8b<HDingo  Tie  &  Stone 
Company,  <m  the  date  when  the  same  was  at- 
tached. 

"It  is  farther  agreed  that  the  said  banks  both 
made  answer  in  the  said  attachment  suit  and 
in  said  chancery  court,  atatine  all  the  facts 
knowta  to  tiwm,  and  stating  that  the  writ  at  in- 
junction, as  above  stated,  was  served  on  the 
2d  day  of  February,  A.  0.  191i  and  that  the 
said  attachment  above  set  out  was  served  on 
them  on  January  81,  lftl4. 

"It  Is  farther  agreed  that  tb«  adle  question 
involved  i&  the  trial  of  this  cause  is  as  to  wheth- 
er or  not  the  rights  of  the  receiver  take  prece- 
dence over  the  rights  of  the  said  EUington  M. 
Faot" 

There  is  no  question  of  actual  bad  t&iOi  In 
this  case.  It  appears  from  the  agreed  state- 
ment of  facts  that  Mr.  Fant  procured  the  ap- 
pointment of  s  receiver  for  tbe  Insolvent  Tie 
&  Stone  Company.  The  bill  was  filed  by  him 
and  other  creditors.  In  good  ta\fb  all  of  the 
parties  to  the  application  for  a  receivership 
pooled  their  Interests.  They  engaged  in  the 
Joint  enterprise  of  conserving  the  assets  of 
tbe  liuolvfint  debtor  for  the  joint  beo^t  of 
all. 

[1]  The  general  rule  as  to  the  election  of 
remedies  is  that,  where  a  party  has  a  right 
to  choose  one  of  two  or  more  appropriate, 
bnt  inconsistent,  remedies,  and,  with  knowl* 
edge  of  the  facts,  makes  deliberate  choice, 
then  he  is  estopped  from  resorting  to  the  oth- 
er remedy. 

[t]  Mr.  rant,  in  this  case,  had  a  perfect 
right  to  r^y  upon  his  own  foresight  and  ini- 
tiative and  thereby  secure  a  preference  over 
other  creditors.  He  had  the  election  of  pro- 
ceeding by  attachment  and  garnishment,  and 
he  had  the  coexistent  tight  to  Join  In  a  credi- 
tor's bill  and  the  appointment  of  a  receiver. 
He  riected  to  pnrsoe  the  latter  course,  and 
we  think  he  most  stand  by  his  choice  of  rem- 
edies. 

"Election  is  simply  what  its  name  Imports,  a 
choice  shown  by  an.  overt  act  between  two  in- 
consistent rights,  ^ther  of  which  mu  be  as- 
serted at  the  will  of  the  chooser  alone.  Blerce 
V.  Hutchins,  205  n.  S.  840,  27  Snp.  Ot  624,  61 
Ia  Ed.  828. 

From  our  stuidpoliit,  when  Mr.  Fant  ae- 
cared  a  preCerence  by  the  attachment  and 
gandsbment  proceedings,  his  action  was  in- 
oonslsteot  with  his  former  action.  There  are 
elements  of  estoppel  In  the  doctrine  of  eleo> 
tioD.  The  intervening  rights  of  his  cocom- 
plainants  In  the  recelTerahlp  may  be  seri- 
onaly  affected  by  the  attatdunent  Am  before 
stated,  tt  la  not  claimed  that  Mr.  Vnnt  was 
guilty  of  any  actual  bad  faith.  Howev&f,  It 
must  be  obrtons  that  one  creditor  might  In- 
dnce  other  creditors  to  8leq;>  on  rl^ts 
by  inducing  them  to  an>ly  for  a  reoelvOT  or 
by  Joining  wlOi  them  hi  an  appUcatioQ  for 


the  appointment  of  a  receiver  for  the  pur- 
pose of  seairing  for  himself  an  unfair  advan- 
tage. He,  In  this  case,  tiected  one  remedy, 
and  he  will  not  be  permitted  to  elect  another 
and  Inconsistent  remedy. 

The  Judgmoit  of  the  trial  conit  will  be  set 
artde,  and  the  ca^se  will  be  remanded  for 
forth^  proceedings  in  accordance  with  this 
opinion. 

Berersed  and  remanded. 


OU  Uiu.  182) 

OILOHBIST-FOBDNET  CO.  v.  THIGPEN 
et  al.    (No.  190«1.) 
(Stq^ane  Court  of  Mississippi,  IXvidon  B. 
April  16,  19170 

L  Loos  AND  LOGOINO  <3=>3(1)— TIMBSB  DUD 
— DbSCBIFTION  of  IjASD. 

A  deed  of  the  timbor  tn  "fifty  acres  on  the 
B.  U  of  the  N.  BL  %  of  a  certain  section  is 
void  for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Logs  snd 
Losing,  Cent  Dig.  |  6J 

2.  Loos  AND  LooeiNQ  «a»8^)— Bbsibtatxon 

or  TUCBKB. 

Beservation  of  timber  from  a  couveysnoe 
must  be  written  into  the  deed. 

[Ed.  Note.— For  other  cases;  see  Logs  and 
Logging,  Cent.  Dig.  |  ».] 

3.  Injunction  «=535(1)— Titls  to  Suppobt 
Action— CuTTiNO  Timbbb. 

Complainant  in  a  suit  to  enjoin  cutting 
timber  and  for  <»ncellati<Hi  of  defendants'  claim 
thereto  must  show  titie  in  itself,  and  cannot 
r^  oa  the  weakness  of  their  title,  as  knowledge 
of  plaintiff's  claim  under  a  deed  v<»d  for  un- 
certainty of  descriptitHi  when  they  obtained  good 
paper  title, 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  77.] 

Ai^)eal  from  Chancery  Court,  Jasper  Coun- 
ty; G.  C.  Tsinn,  Chancellor. 

Suit  by  tbe  QUchrist-Fordney  Company 
against  S.  F.  Thlgpen  and  others.  From  »a 
adverse  decree,  complainant  appeals.  Af- 
flrmed. 

Deavours,  Hilbun  ft  Deavours,  of  Laorel, 
for  appellant.  Byrd  ft  Byrd,  of  Newtim,  for 

appellees. 

BTHBIDGS,  J.  Appellant  filed  Its  bill  in 
the  chancery  court  of  the  second  district  of 
Jones  county  against  S.  F.  Thlgpen  and  B.  L. 
Williams,  praying  for  an  injunction  against 
the  catting,  timber  by  the  aiqpellees  on  the 
Hi  %  of  the  N.  E.  %  of  section  10,  township 
X  K.,  range  10  E.,  and  for  a  cancellation  of 
the  claims  of  apples  as  to  timber  growing 
on  said  land.  The  aiveUant  datms  title 
through  three  dlfferuit  sources:  First,  the 
beiXB  of  Benjamin  l%onqw<ni,  deceased ;  asc- 
end tbiough  deed  from  O.  Thlgpok  *  Co. ; 
and,  third,  by  adverse  possession. 

The  lands  In  question  were  patented  frcHn 
the  IJMted  States  to  John  Crosby  In  1858, 
and  afterwards  stdd  on  wecutlon  to  Bwja- 
mln  Thompsm.  Ijk  1876  the  Isnds  wwe  sold 
to  the  state  for  tax,  and  <m  February  16, 
1886,  the  state  sold  the  land  to  Stafford 
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FeTtfHi,  txcm  whom,  bj  Baocesslon  of  trans- 
fers, title  passed  to  O.  Thlgp^  &  Co^  a  ma> 
can  tile  firm  ocunposed  of  G.  Thlgpeo,  W.  M. 
Sprinkle,  and  3.  W.  Oaattm,  from  whldi  par- 
ttes  the  lltla  In  Oda  case  becomes  the  com- 
mon source  of  title,  th^  haTlng  been  ad- 
verse poBsesslou  under  the  tax  title  for  a 
polod  of  ten  years  prior  to  the  sale  from 
Thigpen  &  Oa  to  either  at  the  parties  in  this 
cause. 

On  the  3d  day  of  February,  1900,  C.  Thie- 
p«i  attempted  to  convey  the  timber  on  the 
lands  tor  a  Thigpen  &  Co.  to  0.  J.  Pope, 
trustee,  who  conveyed  It  to  the  Kingston 
Lumt>er  Ccnnpany,  which  company  conveyed 
it  to  the  appellant  The  deed  from  0.  Thig- 
pen ft  Co..  "per  C.  Thigpen."  described  the 
land  on  which  the  timber  grew  which  was 
attempted  to  be  conveyed  as  follows:  "Fifty 
acres  on  the  E.  ^  of  the  N.  B.  ^  of  section 
10,  township  1,  range  10,  in  Jasper  county. 
Miss."  In  the  year  1901  a  Thigpen,  W.  M. 
Sprlnlile,  and  J.  W.  Gaston  conveyed  the  K. 
%  of  the  N.  E.  14,  above  referred  to,  to  B.  F. 
Crosby,  who  went  into  possession  of  the 
tract  of  land  so  conveyed,  and  remained  In 
possession  until  the  conveyance  to  E).  Ij. 
Ward  In  1913.  Ward  subsequently  conveyed 
to  S.  F.  Tiiigpen,  the  appellee,  and  Thigpen 
conveyed  an  Interest  In  the  land  to  the  ap- 
pellee Williams. 

In  1906  B.  F.  Crosby  C(mveyed  the  timber 
on  the  lands  to  the  Gulf  States  Investment 
Company,  a  corporation,  who  conveyed  to  an- 
other party;  and  this  party  cut  a  portion 
of  the  timber  therefrom.  Under  the  contract 
of  1906  for  the  sale  of  said  timber,  It  was 
provided  that  the  timber  must  be  removed 
within  a  period  of  five  years  from  April  6, 
1906.  A  portion  of  the  timber  was  not  so  re- 
moved tKcause  the  at^llant  claimed  title 
thereto  from  the  deed  to  It,  through  chain  of 
tlUe  from  C.  Thigpen.  B.  P.  Crosby,  while 
upon  the  land,  cultivated  a  portion  of  It, 
used  the  timber  for  fencing,  and  (beared 
aome  of  the  lands,  and  exercised  general 
ownership  over  it  There  was  proof  In  the 
record  that  Crosby  liad  knowledge  at  the 
time  he  bought  that  the  timber  on  the  LaM 
had  been  previously  sold  to  Pope,  trustee, 
and  from  him  to  the  appellanta.  Also,  there 
was  proof  that  he  made  several  statements 
that  the  timber  did  not  belong  to  him. 
There  was  no  re8erTatl<m  of  the  timber  In 
the  deed  from  Tblgpen,  Sprinkle^  and  Gaston 
to  Crosby,  and  none  in  the  conveyance  from 
Orosby  to  Ward,  and  from  Ward  to  the  aj^ 
pellee.  In  1910,  some  nine  yean  after  the 
conveyance  to  Crosby,  Thigpen,  Gastmi,  and 
Sifflidde,  each  gave  a  qnltclaim  deed,  recit- 
ing therein  that  It  was  for  tha  pvrpoae  of 
perfecting  the  deed  given  hj  Ob  nugpoi  In 
1900  to  Pope,  trustee. 

mie  aivellant's  claim  of  title  adTerse 
possession  Is  not  supported  by  proof  of  any 
act  of  possession  of  the  land  by  It  or  any 


one  acting  ft>r It,  for  any  polod  of  Ume;  and 
diulng  all  tibe  time  from  the  deed  to  Crosby 
In  1901  to  the  flUng  of  the  blU  In  1A14.  some 
other  party  was  In  the  actual  possession  of 
the  land ;  and  there  Is  a  ounplete  fiUlore  to 
prove  any  title  by  »Arene  possession  bo  tar 
as  the  appellant  is  concerned. 

[1-t]  We  think  the  deed  tnm  O.  Tblgpen 
ft  Co.,  "per  C.  E.  ^Hilgp^"  to  Pope^  trustee. 
ta  tOOO,  is  absolutely  void  for  want  of  c^ 
talnty  In  the  descrlpti<m.  Early  r.  ham.  Si 
Bflss.  286,  42  South.  348;  Tl^mey  v.  Brown, 
65  Miss.  568,  0  South.  104,  7  Am.  St  Bepw 
679;  Lazar  t.  Caatoi,  67  Miss.  27S,  7  South. 
321.  It  would  be  impossible  for  any  jf&aoa 
to  take  Qila  deed,  and,  from  It  alone,  locate 
the  timber,  or  what  partlcDlar  timber  was  In- 
tended to  be  conveyed.  When  tt  was  at- 
tempted to  perfect  this  deed  in  1910,  no  deed 
was  procured  frwn  Crosby,  and  no  suit  filed 
to  correct  the  deed  within  Hie  tm-year  term 
provided  under  our  statutes  for  ttm  bringing 
of  suits  In  chancery  'to  perfect  titles  to  real 
estate.  In  order  to  retain  the  timber  from 
Crosby's  ccmveyance,  the  reserratton  would 
have  to  be  written  into  the  deed ;  and  when 
Crosby  ccmveyed  the  land  abe<^utely,  with  no 
reserratlons,  to  Ward,  the  full  legal  title  to 
the  timber  passed  with  the  land.  It  was  the 
duty  of  the  complainant  to  show  title  In  it- 
Belf  to  maintain  the  action  here  instituted; 
It  cannot  rely  upon  the  weakness  of  the  ap- 
pellees' title.  The  appellees  have  a  good 
paper  title;  and  while  the  proof  and  wit- 
nesses for  the  plaintiff  show  that  Crosby  had 
knowledge  of  the  alleged  claim  of  the  appel- 
lants, such  proof  merely  trads  to  weaken  the 
title  of  appellees,  but  does  not  give  the  ap- 
pellant standing  in  cotut,  and  they  cannot 
predicate  this  action  upon  the  proof  in  this 
record.  The  chancellor  having  reached  the 
same  conclusion,  the  case  Is  affirmed. 


(U4  Uln.  Iffi) 
CLABE  T.  FRENCH.    (Na  10026L) 

(Supreme  Court  ct  Missiaai^,  Division  B. 
April  16,  1917.) 

1.  HoBiGAon  «B»2K»— AssiainaMT— Toi- 

OKBT. 

Where  the  holder  of  a  deed  of  trust  forged 
a  clause  authorixine  him  to  aarign  it^  his  aa- 

^guee  secured  no  title. 

[Ed.  Note.— For  other  eases^  see  Mortgwoi 

Cent  Dig.  H  606,  607.] 

2.  MoBTQAau  ^267  —  AanamcEiTT  Aim 
Uaxusitt— AssionxxTB  Btobts. 

One  taking  an  assignment  ol  a  deed  at  trust 
after  maturity  is  charged  with  notice  of  all  io- 
firraities  and  defects  in  his  assignor's  titles 

[Ed.  Note,— For  oth»  eaattp  see  MortgagM^ 
Cent  Dig.  H  682-687 J 

Appeal  from  Circuit  Court,  Olaibonie  Coun- 
ty;  B.  U  Brloi,  Judg& 

Beplevln  actum  hr  O.  B.  Clark,  trustee, 
against  O.  A.  Frend,  trustee.  Judgment  tor 
plalntUt  and  defendant  appeals.  Bevened 
and  remanded. 
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B.  B.  Anderson  and  J.  T.  Drake,  both 
Port  Gibson,  for  appellant  0.  A.  Frendi,  of 
Port  Oibson,  for  appellee. 

ETTHRIDGE,  J.  J.  W.  Clark,  fts  agent  for 
CSiarles  B.  Clartc,  trustee,  sued  out  a  writ  of 
replevin  for  certain  property  named  in  the 
afBdavlt  alleged  to  be  wrongfully  detained  by 
O.  A.  French,  trustee,  district  1  of  Claiborne 
county,  Miss.  The  snlt  originated  in  a  Jus- 
tice of  the  peace  court  and  was  appealed  to 
the  circuit  court,  where  the  Judgm«it  was 
rendered  In  favor  of  the  appellee  French, 
trustee.  The  cause  of  action  grows  out  of  a 
transaction  between  J.  W.  Clark  and  one 
Parsons.  Clark  had  been  connected  with  a 
bank,  and  the  bank  was  In  a  condition  bor- 
dering on  insolvency  and  bankruptcy,  and 
Clark  was  desirous  of  making  arrangements 
by  which  the  business  of  the  bank  could  be 
taken  care  of,  and  Parsons  and  Clark  and 
others  were  to  organize  a  new  bank  and  take 
over  the  assets  of  the  old  bank,  and  Clark 
conveyed  or  assigned  to  Parsons  certain  se- 
curities held  by  J.  D.  Mlllsaps  ft  Co.,  a  mer- 
chandising firm  composed  of  Clark  and 
Clark's  wife.  At  the  time  of  the  transaction, 
the  wife  had  died  and  her  estate  was  being 
administered  by  C.  B.  Clark,  the  appellant  In 
this  cause.  It  was  agreed  in  the  articles  of 
agreement  that,  if  Parsons  and  his  associ- 
ates failed  to  carry  out  the  agreement,  all 
the  securities  and  property  transferred  to 
Parsons  would  be  returned  to  Clark.  The 
agreement  provided  In  Its  concluding  clause 
that.  In  the  event  that  no  new  bank  Is  organ- 
ized, then  this  agreement  to  be  null  and  void 
and  the  said  described  collateral  is  to  be 
turned  back  to  said  Clark.  Beceipts  and  pa- 
pers were  given  listing  the  securities  and 
mort;gages  and  things  turned  over  to  Parsons. 
After  making  this  contract,  Parsons  got  Into 
trouble  In  New  Orleans,  and  McGabe,  of 
Vlcksburg,  Miss.,  an  attorney,  procured  the 
dlschai^  of  Parsons  from  Jail  at  New  Or^ 
leans,  and  later  Parsons  got  In  Jail  again  at 
Vicksbui^,  and  McCabe  secured  his  release 
from  the  prison  there  and  let  him  have  some 
money  In  small  amounts  and  rendered  pro- 
fessional services  In  defending  Parsons,  and 
Parsons  to  secure  bfcCabe  transferred  to  Mc- 
Cabe certain  of  the  deeds  of  trust  turned 
over  to  him  by  Clark.  It  seems  that  McGabe 
knew  of  the  contract  between  Clark  and  Par- 
sons and  requested  Information  of  Parsons 
with  reference  to  tbe  matter,  whereupcm  Par- 
sona  exhibited  an  instrument  on  which  he 
had  written  certain  lists  of  the  papers  and 
deeds  of  trust  that  Parsons  was  to  have  for 
his  own  use  and  benefit  to  do  with  as  he 
pleased,  and  McCabe  thereupon  accepted  said 
papers  In  satisfaction  of  his  claims  against 
Parsons.  Among  the  papers  embraced  In  this 
writing  were  the  papers  and  deeds  of  trust 
on  the  property  Involved  In  this  replevin  suit, 
and  the  transfer  to  McCabe  was  made  after 
the  maturity  of  the  note  and  deed  of  trust  J 


so  assigned.  Clark  claimed  that  Parsons  had 
fo^ed  this  writing  on  the  original  paper  and 
that  It  was  not  authorized  and  was  not  writ- 
ten on  there  at  the  time  the  paper  was  de- 
livered by  him  to  Parsons.  French  as  trus- 
tee for  McCabe  bad  secured  possession  of  the 
property  under  this  deed  of  trust,  and  Clark, 
trustee,  replevied  the  property.  On  these 
facts  the  court  granted  a  peremptory  in- 
struction in  favor  of  French,  trustee,  and 
from  this  Judgment  entered  on  such  peremp- 
tory Instruction  this  case  la  appealed  here. 

[1, 1]  We  are  unable  to  perceive  upon  what 
theory  the  learned  trial  Judge  granted  a  per- 
emptory Instruction.  The  plaintlfTs  have 
shown,  If  it  was  accepted  as  true,  that  Par- 
sons had  forged  this  clause  upon  this  con- 
tract, and  it  Is  clear  that  no  person  could  se- 
cure a  title  under  a  forged  Instrument  In 
the  second  place,  McCabe  took  ttils  assign- 
ment of  de^  of  trust  after  the  maturity 
thereof  and  was  charged  with  notice  of  all 
InflmdUes  and  defects  In  PanKW'a  title. 

The  Judgment  is  therofore  leveraed,  and 
the  cause  remanded. 

Beversed  and  remanded. 

014  MlM.  1«) 

WILSON  et  aL  T.  YTNCElNNBS-MISfUS- 
SIPPI  LAND  ft  LUMBBB  CO. 
(No.  19020.) 
(Styireme  Court  of  Mississipid,  Division  B. 
April  18.  1917.) 
Loos  AKD  Loooino  #=>3(7)— Sale  ot  Tiubkb 

— AORBBMBNT  OF  YEItnOB  TO  FAT  TAXBS — , 

Construction— "Land." 
Under  a  contract  for  parchsse  of  timber  to 
be  removed  in  az  years,  providing  that  ik>»- 
8e8ei<m  is  given  only,  for  purposes  above  set 
forth  and  that  vendor  agrees  to  pay  all  taxes  on 
"land"  durine  continuance  of  purdiaser'^  right, 
vendor  is  liable  as  to  purdiaser  for  taxes  on  the 
standing  timber,  although  assessed  apart  from 
land :  the  term  "land"  embracing  tinibtt  grow- 
ins  thereon. 

[Ed.  Note.— For  other  caaei^  see  Logs  and 
Lo^g,  C«it.  Dig.  S  9. 

For  other  definitiona,  see  Words  and  PhraaM, 
First  and  Sectmd  Series,  Land.] 

Appeal  from  CTaneeiy  Court,  Washington 
County;  B.  N.  Tlioniaa,  Chancellor. 

Suit  betwem  tbe  VlDcennes-MlMdaalppi 
Land  ft  Lumber  Company  and  Calbonn  Wil- 
son and  others.  Judgment  for  tbe  ftirmer, 
and  the  latter  appeal.  Beversed  and  re- 
manded. 

Gardner,  McBee  ft  Gardner,  of  Greenwood, 
for  appellants.  Percy  Bell,  of  GreenvUie, 
for  appellee. 

STEVENS.  J.  Appellant  Calhoun  Wilsou, 
operating  under  the  trade-name  of  Wilsou 
Land  ft  Lumber  Company,  purchased  from  ap- 
pellee all  tbe  merchantable  timber  on  about 
3,100  acres  of  lands  in  Washington  county 
with  the  right  to  cut  and  remove  the  timber 
so  purchased  within  six  years  from  January 
1,  1913.    The  contract  between  the  parties 
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bears  date  of  Septeiober  14,  1912.  By  the 
terms  of  the  contract,  600  acres  in  one  body 
and  all  timber  thereon  are  to  revert  back  to 
the  grantor  at  the  expiration  of  the  year 
1913,  and  "500  acres  each  following  year  un- 
til the  tract  is  finished,  .with  the  understand- 
ing that  during  the  last  year  1918  said  par- 
ty of  the  first  part  be  required  to  remove  only 
what  Is  left  on  said  tract,  and  the  said  party 
of  the  second  part  is  to  complete  the  cutting 
of  the  timber  as  It  goes,  turning  back  to  the 
grantor  the  land  whldi  has  been  cut  over  and 
from  which  the  timber  has  been  removed, 
and  thereafter  the  party  of  the  second  part 
is  not  to  enter  upon  the  sidd  land  for  the  pui^ 
pose  of  further  cutting.  •  •  •  Possession 
Is  only  given  said  party  of  the  second  part 
for  the  purpose  above  set  forth ;  otherwise, 
fully  retained  by  party  of  the  first  part." 

The  controversy  presented  by  this  appeal 
arises  out  of  the  following  clause : 

"Par^  of  the  first  part  agrees  to  pay  all  taxes 
on  the  ami  above  described,  payable  durinK  the 
time  that  said  party  of.  the  second  part* a  right 
contlnaes,  and  apm  its  failure  to  pay  taxes 
of  any  year  on  or  oefore  the  16th  day  of  l>ecem- 
ber  ^  the  year  in  which  said  taxes  become  due 
and  payable  the  said  party  of  the  second  part 
shaU  have  the  x^t  to  pay  said  taxes  and  any 
sum  or  sums  so  depended,  together  with  6  per 
cent,  per  annum  interest  thereon,  shall  coDBti- 
tute  a  lien  upon  the  land  above  described  in  fa- 
vor of  the  said  party  U  the  aecood  part,  which 
lien  shall  be  enforcible  diroueh  the  chancery 
court  ot  Washington  coonty.  Hbalsrippi." 

One-tialt  of  the  total  consideration  for  the 
conveyance  was  paid  in  cash,  and  the  re- 
mainder was  agreed  to  be  paid  In  .one  and  two 
years  as  evidenced  by  two  promlssoiy  notes 
secured  by  express  vendor's  lien,  and  certain 
provisions  of  the  contract  regulated  the  man- 
ner in  wlilch  the  timber  might  be  cut  and  also 
at  the  same  time  preserve  sufficient  security 
for  the  unpaid  purchase  money.  One  clause 
of  the  contract  expressly  provides: 

"That  the  timber  is  mid  for  the  purpose  of 
being  cut,  and  the  said  party  of  the  second  part 
has  a  right  to  cut  same  free  from  the  lien  of 
the  purchaae  money  In  the  manner  hereinbe- 
fore provided  for.** 

It  appears  that  at  the  time  the  conv^rance 
was  executed  the  timber  was  assessed  along 
with  the  land  to  appellee.  After  the  execu- 
tion of  the  timber  deed,  the  board  of  super- 
visors  separately  aBsessed  the  timber  to  the 
appelant  This  was  done  .without  the  con- 
sent  and  against  tlie  wish  of  appellant  Ap- 
pellee paid  the  taxes  for  the  year  1914,  while 
appellant  Calhoun  Wilson  was  required  to 
pay  the  same  tot  the  year  1913.  There  la 
an  agreement  in  the  record  that,  at  the  time 
of  the  execution  of  the  timber  deed,  neither 
ot  the  parties  had  actual  knowledge  ot  the 
raiactment  ot  chapter  89,  Laws  of  1912,  pro- 
viding for  a  better  assessment  roll  for  as- 
sessing realty.  TtK  quesUon  presented  is: 
Who  Is  liable  for  the  taxes  on  the  timber  for 
the  years  1018  and  1914,  the  only  tax  that 
had  accrued  at  the  time  this  suit  was  filed? 
The  answer  to  this  question  depends  upon  the 
KHToper  GonatructlTO  of  that  dense  of  tlie 


contract  hereinabove  quoted—the  express 
stipulation  in  reference  to  the  taxes. 

The  agreement,  in  our  (pinion,  contemplat- 
ed and  means  that  appellee,  as  landowner, 
was  to  pay  all  lawful  taxes  upon  the  land 
and  timber.  At  the  time  of  this  agreement, 
the  timber  was  a  part  of  the  realty  and  as- 
sessed along  with  and  as  a  part  of  the  regular 
assessment  of  appellee's  lands.  The  value  of 
the  timber  then  constituted  a  component  part 
of  the  taxable  valuation  of  the  land.  There 
is  no  agreement  by  the  parties  that  the  tim- 
ber is  to  be  separately  assessed,  and  Mr. 
WUson  by  his  contract  obtained  only  a  quali- 
fied or  limited  interest  In  the  timber  purchas- 
ed. It  will  be  noted  that  500  acres  of  the 
land  was  to  be  returned  at  the  expiration  of 
the  year  1913,  a  little  more  than  one  year 
after  the  date  of  the  contract,  and  500  acres 
were  to  be  returned  each  year  thereafter.  It 
was  reasonable  for  appellant  to  require  app^- 
lee  to  pay  the  taxes  on  the  land  with  all  of 
its  fixtures  and  all  the  elemokts  of  value  that 
conspired  to  make  up  the  grand  total  valua- 
tion of  the  land  on  the  assessment  roll. 
There  would  be  no  good  reason  for  requiring 
the  landowner  to  pay  upon  his  own  land,  the 
mere  soil,  in  which  appellant  had  no  interest 
There  could  In  no  event  be  any  obligation 
upon  Mr.  Wilson  to  pay  the  taxes  on  appel- 
lee's lands.  If  appellee,  however,  should  fall 
to  pay  the  taxes  on  its  landls  or  any  part 
thereto,  a  sale  «t  the  land  with  the  timber 
affixed  would  place  the  Oniber  rights  of  ap- 
pellant In  Jeopardy.  Under  this  particolar 
contract  there  nUght  be  dlfllcnlty  !n  asa^dng 
the  timber  each  year  separately  from  the 
land.  At  the  esplratlon  of  the  first  year  the 
timber  oa  500  acres  of  the  land  would  be  re- 
moved, and,  accordingly,  all  the  timber  conM 
not  equitably  be  assewed  against  appcillant 
for  a  longer  period  than  the  first  year.  At 
the  es^lratioD  of  the  second  year,  the  timber 
upon  the  second  500  acres  would  be  cleared 
and  the  land  tnmed  back  to  the  grantor.  If 
appellant  for  any  reason  failed  to  cat  any  of 
the  timber  required  to  be  cut  during  any  one 
year,  the  uncut  timber  by  Qie  terms  ot  the 
contract  reverted  to  the  landowner  along  with 
the  land,  and  the  grantee  is  thereafter  forbid- 
den to  alter  tor  the  purpose  of  furth«  cnt^ 
ting.  The  very  nature  of  the  ooiU:ract  thm 
suggests  that  Qm  lAutles  in  the  clause  in  aa- 
trovensy  used  the  .word  "land"  In  the  eeme 
In  which  the  term  is  graierally  employed,  as 
meaning,  not  only  the  soil,  but  the  timber 
thereon  and  everything  aOlxed  thereto. 

"In  tills  state,  tor  more  tiian  SO  years,  and 
siuce  the  opinion  of  this  court  in  Harrol  v. 
Miller,  36  Miss.  TOO,  72  Am.  Dec.  154,  it  has 
been  settled  law  that  trees  growine  upon  land 
are  part  and  parcel  of  the  realty ;  that  'the  bum 
"land"  embraces,  not  only  the  eoU.  but  its  nat- 
ural products  growing  upon  and  affixed  to  it* " 
McKenzie  v.  Shows,  70  Miss.  S8S,  12  Sooth. 
336,  36  Am.  St  Sep.  664. 

Our  court  in  the  later  case  of  Fox  v.  Lum- 
ber Co^  80  Miss.  1.  81  South.  683,  obsored 
that: 
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Trees  growing  or  standing  npon  land  are 
not  diatinguiriiable  In  their  diaracter  of  real 
estate  from  tlie  soil  itself,  until  they  are  ac- 
tually  severed  from  the  soiL" 

Tbe  coDtract  before  us  grants  rights  and 
Imposes  obligations  upon  both  parties,  and 
imder  the  express  terms  of  the  contract  It 
was  the  duty  of  the  appellee  to  pay  all  taxes, 
Hie  learned  chancellor  reached  a  different 
conclusion,  and  his  decree  Is,  accordingly,  re- 
Tersed,  and  the  cause  remanded.  It  will  be 
observed  that  thla  Is  In  no  wise  a  controversy 
between  the  revenue  authorities  and  the  par- 
ties to  this  litigation,  but  an  Issue  between 
the  parties  themselves  after  all  lawful  taxes 
have  been  paid. 

Reversed  and  remanded. 


014  Ulw.  IM) 

PABTEm  T.  VAS,TESB.   (Ncb  19019^ 
(SapraoM  Oonrt  of  Ulastaiippi.   Divlaum  B. 
▲pta  1%  1917.) 

OonTBiBimoN  «s>3  —  Aonov  bt  Husband 
Against  Wifb—Whe's  Bipaute  Estatb. 
Whore  husband  gave  an  option  in  his  own 
name  covering  right  to  cut  timber  on  land  be- 
longing to  wife  and  her  children  b/  former  mar- 
riage, the  contract  being  an  entirety,  and  the 
wife,  not  having  been  appointed  guardian  for 
the  children,  not  being  able  to  convey  their  in- 
terest, and  it  not  being  shown  that  option  hold- 
ers would  have  accepted  her  individual  interest, 
she  would  not  have  been  liable  for  breach  even 
though  the  facts  had  been  embodied  in  the  con- 
tract ;  hence  the  husband  could  not  reeover  con- 
tribution trom  her  after  optixm  holders  had  se- 
cured judgment  against  him  for  breach  of  the 
option  contract. 

[Ed.  Note.— For  other  caMs,  aee  Contribution, 
Oent.  Dig.  li  2,  6J 

Appeal  from  Chancery  Oovrt,  Quitman 
County;  J.  A  May,  Chancellor. 

Action  l^^  Cw  W.  Partee,  Sr.,  against  Mrs. 
Mattle  E.  Partee.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Affirmed  In  part, 
and  reversed  In  part' 

P.  H.  Lowrey,  of  Marks,  for  appellant.  St 
John  WaddeU,  of  Meiiq>hlai  TenxL*  for 

pellee. 

ETHBIDOB,  J.  In  the  year  1006  the 
ai^»eUant  and  appellee  were  husband  and 
wife,  and  Mrs.  Mattle  S.  Partem  the  appel- 
lant and  her  four  children  were  tenants  In 
common  of  certain  lands  In  Quitman  county, 
Miss.,  whldi  they  had  Inherited  from  one 
Cole,  tbe  former  husband  of  Mrs.  Partee,  and 
Mrs.  Partee  was  desirous  of  selling  the  tim- 
ber growing  npon  said  land.  In  Blay  and 
June  of  the  year  1008  Mrs.  Partee  was  In 
Centrolla,  111.,  where  she  and  her  former 
husband  had  formerly  lived,  and  while  there 
Mr.  Partee,  the  husband  and  complainant  In 
the  presCTt  suit  approadied  Barney  ft  Hlnes, 
real  estate  dealers  of  Memphis,  Tenn.,  with 
the  proposition  of  s^Ung  tbe  timber  on  tbe 
lands  of  his  wife  and  bla  wife's  childrOL 
He  ezecnted  an  option  In  bis  own  name 
which  reads  as  follows: 


Ctmfirmlng  onr  eonveraation,  I  herdiy  ^ve 
you  option  for  fifteen  days  from  this  date  to 

furchase  the  timber  on  sections  6  and  7  and 
SO  acres  in  the  southern  half  of  section  8,  town- 
ship 8,  range  10  west,  Quitman  county.  Miss.,  at 
ft  price  of  thirty-6ve  hundred  (£3.500.00)  dtA- 
lars  on  terms  of  two  thousand  ($2,000.00)  dol- 
lars each,  balance  in  two  equal  notes,  one  and 
two  years  each,  bearing  interest  at  the  rate  of 
6  per  cent.;  with  a  thne  limit  of  removal  of 
timber  of  five  years  from  this  date,  together 
with  right  of  way  over,  through,  and  across 
said  land  for  cuttmg  down  and  removing  said 
timber  therefrom." 

On  the  day  prior  to  the  execatkm  ot  this 
<VtJoa  Mr.  Partee  wrote  to  his  wife  that 
Barney  ft  Bines  desired  an  option  for  16  da;^ 
and  stated  the  terms  that  they  proposed  of 
92,000  cash  and  $1,S00  in  two  annual  prom- 
issory notes  bearing  6  per  oent^  and  that  he 
expected  to  take  such  action  as  'he  thcmght 
best  the  following  day,  subject  to  b&e  ap- 
proval, in  closing  or  making  the  deal.  On 
June  6th  he  again  wrote  Mrs.  Partee  a  let- 
ter in  which  he  advised  her  not  to  sign  any 
papers  until  she  saw  him  with  reference  to 
this  matter,  as  he  desired  to  have  certain 
provisions  put  In  the  contract.  Mrs.  Partee 
returned  home  after  the  explratitm  of  the 
15  days  embodied  In  the  option  given  by  Mr. 
Partee  and  In  connection  with  her  husband 
took  up  with  Barney  ft  Hlnes  the  closing  of 
this  matter.  Finally  they  called  up  the  at- 
torneys of  Barney  ft  Hlnes  and  iuMsted  that, 
if  the  matter  was  going  to  be  closed  up,  that 
they  send  the  contract  at  once  with  $500  as 
a  guaranty  of  good  faith,  which  they  con- 
tend ttiat  Barney  ft  Hlnes  agreed  to  do  over 
the  phone.  The  following  day  a  contract  was 
sent  but  no  (^eck  or  money  for  signature, 
and,  the  letter  not  containing  a  dieck,  they 
decided  that  Barney  ft  Hlnes  was  delaying 
with  the  Idea  of  finding  a  customer  who 
would  buy,  but  were  not  Intending  to  carry 
oat  their  agreement  themselves,  and  then 
proceeded  to  make  a  deal  with  another  party 
who  bought  the  timber  for  the  sum  of  $3,500 
cash,  and  procured  an  order  from  the  chan- 
cery court  giving  authority  and  power  from 
the  court  to  convey  the  Interest  of  the  mi- 
nors to  the  purchaser,  Livingston.  Thereupon 
Barney  ft  Hlnes  sued  Mr.  Partee  In  the  courts 
of  Tennessee  for  a  breach  of  his  contract 
and  recovered  judgment  against  him  In  said 
suit  which  was  appealed  first  to  the  Civil 
Court  of  Appeals,  and  finally  to  the  Supreme 
Court  of  Tennessee,  and  affirmed,  and  this 
suit  is  brought  against  Mrs.  Partee  for  re- 
Imhurs^ent  for  the  money  paid  In  satisfy- 
ing said  Judgment  and  costs.  Among  the  de- 
fenses interposed  in  the  suit  In  Tennessee  by 
Mr.  Partee  was  the  plea  that  at  the  time 
that  be  gave  the  option  that  be  had  no  au- 
thority to  give  the  option  and  that  this  was 
known  to  Barney  ft  Hlnes  at  the  time.  In 
other  pleas  he  pleaded  that  the  option  was 
glrea  for  Mrs.  Partee  and  her  <dilldren,  and 
that  Barney  ft  Hines  knew  this  fact  and  had 
represeated  to  him  that  he  would  not  be 
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pcnonallr  liable  on  lald  contract.  Un.  Par> 
tee  fli^>eared  as  a  witness  on  bebalf  of  ber 
busband  in  tbe  salt  in  the  Tennessee  oonrts. 
and  it  is  contended  now  that  ttala  was  anf- 
fident  notice  that  tbB  was  held  or  woald  be 
held  liable  for  tbis  amount  for  ber  to  appear 
and  defend  the  snit,  or  in  case  of  failure  that 
she  woald  be  bound  by  tbe  Jndgment  then 
rendered.  At  the  time  of  eivinc  the  option 
of  Hr.  Partee,  and  frcnn  thence  untU  after 
the  sale  to  Livingston,  there  was  no  antbori- 
tj  in  either  Hr.  Partee  or  Mrs.  Partee  to  rep- 
resent the  children  of  Mrs.  Partee  by  her 
Tormer  hnaband,  bat  Mrs.  Partee  was  guard- 
ian for  tbe  children  under  a  guardianship 
taken  ont  and  existing  in  Illinc^,  but  jras 
not  a  guardian  in  Ulsslssippl  under  any  ap- 
pointment by  the  courts  of  this  state.  There 
is  no  pretense  that  Mr.  Partee  bad  any  au- 
thor!^ to  represent  the  adult  son  of  Mrs. 
Partee  in  tbis  proceeding,  and  there  bad  been 
no  order  of  court  obtained  authorizing  tbe 
sale  of  tbe  timber  or  any  proceeding  In  court 
whatever  with  reference  thereto  antU  after 
tbe  sale  to  Uvlngston.  The  (diancdlor  found 
that  there  was  no  authority  to  bind  any  of 
tbe  heirs  with  reference  to  the  said  contract, 
bat  found  that  Mr.  Partee  was  an  agent,  and 
represented  Mrs.  Partee  In  the  sale,  and  that 
he  had  authority  to  represent  Mrs.  Partee  in 
giving  the  option,  and  that  the  option  was 
ratified  by  Mrs.  Partee  after  It  was  made, 
und  gave  Judgment  against  Mrs.  Partee  for 
the  full  amount  of  tbe  Judgment  and  costs 
In  the  Tennessee  suit  He  also  gave  Judg- 
uient  against  all  of  tbe  defendante  in  the 
suit  for  an  item  of  fllO.74,  which  appears 
to  be  a  merchandise  account  and  for  improve- 
mrats  on  the  property  of  the  defendants 
made  by  Partee. 

The  contract  to  conv^  tbe  timber  was 
for  tbe  mUre  timber  on  the  entire  tract 
of  land,  and  It  was  not  made  for  any  par- 
ticalar  party's  Interest  in  said  timber,  and 
was  not  made  In  tbe  name  of  Mrs.  Par- 
tee and  ber  dUldren,  the  owners  of  said 
timber.  No  matter  how  much  Mrs.  Par^ 
tee  might  have  tried  to  carry  oat  the  con- 
tract, It  could  not  taave  been  done  In  the  ab- 
sence of  anthovitar  from  fbe  chancery  court, 
fmd  It  does  not  appear  that  Barney  ft  Hines 
would  have  acc^ted  a  conv^nca  of  her 
nndivided  interest  in  the  contract)  or  that 
there  was  any  understanding  or  agreement 
that  they  would  do  so,  nor  waa  tben  any 
demand  made  upon  hw  to  make  tbis  kind  of 
a  conveyance.  The  contract  was  an  entire- 
ty, and  Mrs.  Partee  ooald  not  have  beax  sned 
faidlTidoally  tac  a  breach  of  this  contract  If 
the  theory  of  the  plaintiff  that  Barney  & 
Hines  bad  notice  of  tlkese  fiicts  were  brae. 
In  other  words,  if  the  facts  bad  been  em- 
bodied in  tbe  opti<m  as  anderatood  and  as 
testified  to  tbe  cwnplainant,  Barney  & 
Hlnea  could  not  baTft  recowed  for  tbe 
breadi  of  tbe  contract    Mr.  Partee,  how- 


ever, made  tbe  contract  as  a  penonal  too- 
tract,  and  in  so  doing  assumed  all  tbe  rK 
that  woald  be  involved  in  tbe  lUliire  am  Lis 
part  to  carry  oat  this  contract  as  m£.^r. 
and  was,  on  his  own  testimony,  in  fault  is 
not  having  the  omtract  embrace  tbe  iuid«^ 
standing  which  he  claims  was  bad  betw««-3 
him  and  Barney  &  Hines. 

We  are  th^efore  of  the  oplniim  Qiat  tht 
court  below  erred  in  granting  iodgaie&t 
against  Mrs.  Partee  for  the  amoont  paid  by 
Mr.  Partee  in  satisfaction  of  tbe  iodgment  nf 
Barney  *  Hines  against  him,  and  as  to  ihis 
the  Judgment  is  reversed,  and  the  cause  dis- 
missed. l>ut  the  Judgment  is  affirmed  as  to 
the  $110.74,  costs  of  the  appeal  to  be  taxed 
against  the  appellee^  and  all  costs  except  su- 
ing out  the  attadiment  against  tbe  cmpplaln- 
ant  below. 

80  ordered. 


CU4  MUm.  mt 

MOBELAND  et  aL  v.  PBOPLETS  BANK  01 

WATNESBOBO.    (Nol  18882:) 
(Supreme  Court  of  Mississipirf.   April  23, 1917.| 

1.  Pbikcipal  and  Scbett  «=»115(1)  —  D»- 

CHABOB  or  SUBETT  —  LO88  Of  OtHKK  SdSS- 

TiE»— Bane  Deposit. 
A  bank  does  not  owe  a  surety  on  a  note  tbs 
duty  to  apply  or  credit  the  amount  the  prin- 
cipal may  hare  on  deposit  in  the  bank  at  or  aft<7 
tbe  maturity  of  tbe  note  to  tbe  payment  of  tbe 
note,  whether  or  not  tbe  amf»nt  be  sufficient  to 
satisfy  the  note. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Surety,  Gent.  Dig.  H  214-^  266-268.] 

2.  Banks  and  Banking  49==>134(]) — DKPoarn 
—Bight  of  Set-Off. 

A  bank  bas  a  right  to  set  oif  the  amount  it 
owes  a  depositor  against  tlie  amount  which  tbt 
depositor  owes  to  it. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking.  Gent  Dig.  |  SSft.] 

3.  Banks  and  Banking  «=»119,  136— Dkpo*- 
TE— Natube  or  Relation. 

Tbe  relation  between  a  bank  and  a  deposi- 
tor is  simply  one  of  debtor  and  creditor,  and 
tbe  deposit  is  not  a  trust  fund,  nor  does  the 
bank  nave  a  lien  thereon  for  the  payment  of  a 
note  at  tiiie  depositor. 

[Ed.  Note^For  other  cases,  see  Banks  and 
BanUttg.  Gent  Dig.  |i  28»-2B%  86»-^74.] 

4.  Principal  and  Subxtt  ^=9l56—  Acrnoxs 
Against  Sobbtt  —  Flu  —  InsoLVHf cr  w 
Pbincifal, 

In  an  action  against  the  priacipa]  and  safe- 
ty tm  a  n<Ae,  a  plea  by  the  surety  that  plsfntiff 
bank  knew  uat  tbe  principal  bad  at  times  over- 
drawn his  account,  and  was  likely  to  become 
wholly  inscdvnat  at  any  time,  does  not  aUeg* 
inaolven<7  and  therefore  does  not  raise  tlie  qn«*- 
tion  whether  a  bank  owes  a  surety  the  duty  to 
apply  an  insolvent  principal's  deposit  to  the  pay- 
ment of  tbe  note. 

[Ed.  NotAi—Vtjir  o^er  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  428-^] 

In  Bane.  Appeal  from  Olrcalt  Goort, 
Wayne  Coonty;  W.  W.  Venable,  Judge. 

Action  by  the  VwiflsfB  Bank  oC  Waynes- 
boro against  David  Moreland  and  otbers. 
Judgment  for  the  plaintiff,  and  deCeodants 
appeaL  Affirmed. 
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Li  K.  Saul,  of  Wajnesboro,  for  a^llaots. 
Heldelbe^  ft  JcAmston,  of  Staulmta,  tor  ap- 
pellee. 

STKES.  J.  The  appellee  bank  Instituted 
■alt  in  the  drcnlt  court  of  Wayne  county 
agftlnat  David  Horeland  and  Rofus  P.  Cook 
upon  a  promissory  note  for  $350  payable  to 
the  order  of  the  said  bank  and  signed  by  the 
two  appellants.  The  appellant  Moreland  filed 
a  special  plea  In  the  case,  admitting  the  exe- 
caticm  of  the  note,  but  claiming:  That  he 
signed  the  note  merely  as  surety  for  his  co- 
defendant,  Cook,  which  fact  was  known  to 
the  bank.  That  the  defendant  Cook  had  an 
account  with  the  bank  which  continued  until 
the  maturity  of  the  note  and  for  some  time 
thereafter.  That  on  the  date  of  the  maturity 
of  the  note  Cook  had  on  general  deposit  to 
his  credit  in  the  bank  the  sum  of  $215.66. 
and  at  various  times  thereafter  had  money 
to  his  credit  In  said  bank.  A  copy  of  this 
bank  account  Is  attached  to  the  special  plea 
and  shows  that  at  several  different  times 
after  the  maturity  of  the  note  the  said  Cook 
had  on  d^>osit  in  the  bank  an  amount  in  ex- 
cess of  the  amount  owed  the  bank  on  said 
note.  That  the  bank  went  Into  liquidation  on 
the  Iftth  day  of  November,  1914,  which  was 
before  the  Institution  of  this  suit  That  the 
defendant  Moreland  had  no  notice  that  this 
note  had  not  been  paid  until  after  the  bank 
went  into  liquidation.  That  the  bank  by 
virtue  of  having  the  money  on  deposit  to  the 
credit  of  the  defendant  Cook  became  a  trus- 
tee of  this  mon^  and  held  It  as  a  trust  fund, 
and  that  It  was  the  duty  of  the  bank  to  have 
appropriated  these  funds,  or  so  much  .of 
them  as  was  necessary  to  the  payment  of  this 
note,  ^niat  the  note  was  made  payable  at  the 
bonk  and  was  in  Its  possession,  which  was 
tantamount  to  a  draft  on  tiie  bank  to  pay  the 
jsame  out  of  the  funds  on  deposit  to  the  credit 
of  the  said  Cook.  That  the  bank  knew  that 
Cook's  acconirt  with  it  varied  by  overdrafts 
for  large  amounts  and  that  the  said  Cook  was 
likely  to  become  wholly  insolvent  at  any  time 
and  defeat  any  contribution  by  Hie  defendant. 
That,  because  of  all  of  these  reasons,  it  was 
the  duty  of  the  bank  under  the  drcnmstancee 
to  protect  the  defendant  Moreland  who  was  a 
Buretj,  and  that,  because  of  the  alleged  neg- 
ligence and  bad  faith  in  not  so  doing,  the 
bank  has  relinquished  and  released  the  de- 
fradant  Moreland  from  any  liability  on  this 
note.  The  bank  demurred  to  this  special  plea, 
alleging  In  its  demurrer:  First,  that  the  plea 
was  not  snffldent  to  release  the  defendant 
Moreland;  also,  that  the  plea  shows  affirma- 
tively that  the  defendant  Cook  did  not  have 
at  the  time  of  the  maturity  of  the  note  a  suf- 
ficient sum  on  deposit  with  the  plaintiff  to 
liquidate  said  note;  uid,  farther,  that  the 
plaintiff  bank  was  never  under  any  legal  ob- 
lIgati(Hi  to  apply  any  of  the  funds  on  de- 
posit wKh  it  to  the  credit  of  the  said  Cook  to 
the  payment  of  the  note  sued  on.  llila  de- 
Borrer  was  sustained  by  the  court.  There 


were  also  two  other  pleas  filed  by  the  dcftnd- 
ant  to  which  demurrera  were  nutalned.  Tbe 
defendant  decUntng  to  plead  ftuths.  Jvdg- 
ment  was  entered  In  favor  of  the  bank  for  the 
amount  due  on  the  note,  from  wbUSk  Judg- 
ment this  appeal  Is  iwosecnted. 

In  this  court  the  cnly  eanar  ArgaoA  by  the 
appellant  la  the  actlw  of  the  court  below  In 
BDStatnlng  the  demurrer  to  the  special  plea 
above  mentioned.  It  is  the  contention  ot  the 
aivellant  that,  while  the  note  is  signed  by 
Ciook  and  ICor^nd  on  its  face  as  ciHuakers, 
as  a  matter  of  fact,  and  one  which  the  plea 
alleges,  Mtneland  was  only  a  surety  ot  Cook, 
and  as  sudi  surety  was  released  when  the 
bank  fhiled  to  apply  the  amount  to  Cook's 
credit  on  deposit  in  bank  on  the  day  the  note 
ffell  dne  to  the  payment  of  Uils  note.  It  Is 
the  cmtentlon  of  the  aniellee  that  the  appti' 
lant  Mortiand  is  not  a  surety  but  a  principal 
on  Ote  note,  and  furtlur  that,  even  if  he  be 
oonridered  a  surety,  then  he  was  not  released 
by  the  failure  of  the  bank  to  apply  any 
amount  Cook,  ml^t  have  had  on  deposit  In 
the  bank  to  this  note  on  the  day  of,  or  after, 
its  maturity. 

[1]  It  is  not  neceesaiy  for  us  to  pass  npcm 
the  qnestlon  of  whether  or  not  the  appellant 
UonHaaa  was  a  principal  or  a  surety,  be- 
cause we  are  of  the  opinion  that,  even  if  he 
be  treated  as  a  surety,  he  was  not  released 
from  his  liability  on  this  note  because  of  the 
failure  of  the  bank  to  credit  the  note  with 
any  amount  Cook  may  have  had  on  deposit 
with  ft  on  the  day  of  Its  maturity  or  there- 
after. The  decisions  of  the  various  state? 
differ  as  to  whether  or  not  a  bank  Is  under 
any  duty  to  a  surety  to  credit  a  note  at  the 
day  of,  or  after.  Its  maturity  with  any 
amount  the  principal  of  said  note  may  have 
on  general  deposit  in  the  bank.  A  carefnl  ex- 
amination of  the  authorities  on  this  question 
leads  us  to  believe  that  the  great  weight  of  au- 
thority is  to  the  effect  that  the  bank  Is  under 
no  duty  whatever  to  the  surety  to  make  any 
such  application.  A  majority  of  the  decisions 
holding  the  contrary  view  hold  that  at  the 
time  of  the  maturity  of  the  note.  If  the  prin- 
cipal of  the  note  have  on  deposit  an  amount 
equal  to  or  greater  than  that  called  for  in  the 
note,  then  it  Is  the  duty  of  the  bank  to  apply 
a  sum  sufficient  to  pay  the  note  in  full ;  that, 
If  it  fails  to  do  this,  then  the  surety  on  said 
note  is  released.  These  cases  further  hold, 
however,  that.  If  the  amount  on  deposit  the 
day  of  the  maturity  of  the  note  Is  not  suffi- 
ci«it  to  satisfy  the  note  in  full,  then  the  bank 
is  under  no  duty  to  the  surety  whatever  to 
apply  pro  tanto  to  a  credit  on  the  note  the 
amonut  on  deposit  In  said  bank  at  that  time. 
Tb&re  are  a  few  states  which  hold  that  it  Is 
the  duty  of  the  bank  to  apply  whatever 
amonnt  It  has  on  hand  at  the  maturity  of  the 
note  and  also  whatever  amonnt  it  may  have 
on  deposit  at  a  later  date  to  a  payment  on  the 
note. 

[2.  a]  It  Is  well  settled  that  the  bank  itself 
has  a  rl|^  If  it  so  desire^  to  an»ly  whatr 
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ever  amoant  tbc  nwlEer  at  die  note  ha»  on  de- 
port wltii  It  to  a  payment  on  tbe  note;  Or, 
in  other  words,  the  bank  Itself  baa  tbe  right 
to  set  off  tbe  amount  It  owes  the  depositor 
against  the  amount  owed  It  by  the  depositor, 
'nie  relation  existing  between  a  bank  and  a 
depositor  is  simply  one  of  debtor  and  creditor. 
Most  of  the  anthorttiee  holding  that  the 
surety  Is  discharged  in  this  diaracter  of  au- 
es  predicate  this  rlg^t  on  the  fact  that  the 
bejik  has  this  right  of  set-off  If  It  so  desires. 
As  aoe  court  has  expressed  it: 

"When  ft  creditor  has  in  bla  hands  tbe  mcsns 
of  paying  his  oot  of  tbe  property  of  his 
principal  debtor,  mkI  does  not  use  it,  but  gives 
It  up  the  surety  is  dlscbarged." 

Because  the  principal  of  the  note  has  on  de- 
posit funds  in  tbe  bonk  In  no  way  glres  the 
bank  a  lien  on  tbese  funds  tm  the  paymrait 
of  its  note.  If  it  did.  then  it  would  be  tbe 
dalT  ct  tbe  bank  to  bold  all  funds  dqraelted 
there  before  the  maturity  of  tbe  note  as  well 
as  those  dq;>08lted  at  and  after  its  matority. 
As  Is  well  settled,  by  Tlrtoe  of  these  deposits 
the  relation  only  of  debtor  and  creditor  ex- 
ists. This  deposit  Is  not  treated  as  a  trust 
fund  or  anything  of  that  natnre^  The  bank, 
by  AlUng  to  credit  tlie  note  with  any  amount 
due  the  principal,  in  no  way  releases  any  se- 
cmttf  whidi  it  holds  or  any  valuable  ji&t  of 
any  Und  to  whidi  tb»  swety  could  be  sub- 
rogated. It  Is  a  w^-known  fact  In  tlie  com- 
mercial world  that  many  customers  of  banks 
liave  balances  to  their  gmeral  credit  on  de- 
posit with  tbe  bank  and  at  the  same  time  owe 
the  bank  large  sums  of  money  for  which  they 
have  given  notes  with  snretiea,  falling  due  at 
differmt  times.  It  would  seriously  inter- 
fen  with  the  banking  business  and  would  be 
an  injustice  to  tbe  bonks  and  to  their  de- 
positors, if  the  bank,  before  cashing  thtir 
checks,  should  always  be  compelled  to  con- 
sult their  books  and  notes  to  see  if  any  notes 
of  these  depositors  were  filing  due  on  that 
date  with  sureties  thereon,  ttiereby  to  beep 
from  rtieeslng  these  sureties.  On  the  other 
hand,  it  is  the  duty  of  the  sure^  to  know 
when  the  note  of  his  principal  falls  due,  and, 
if  he  so  desire,  to  take  proper  steps  to  see 
that  he  is  protected  at  that  time.  In  addition 
to  whatever  common-law  remedies  sureties 
have,  they  have  statutory  remedies  under 
chapter  112  of  the  Code  of  1906. 

In  the  case  of  NatlcHuU  Mafaalwe  Bank  v. 
Peck,  127  Mass.  298,  84  Am.  Bep;  368,  tbe 
court  said: 

"Money  deposited  in  a  bank  does  not  remain 
the  property  of  the  depositor,  upon  which  the 
bank  has  a  lien  only;  but  it  becomes  the  abso- 
lute property  of  the  bank,  and  tbe  bank  is  mere 
)y  a  debtor  to  tbe  depoeitor  in  an  equal  amount. 
^Citing  cnsea.)  So  Iodk  as  the  balance  of  ac- 
count to  the  credit  of  the  depositor  exceeds  the 
amount  of  any  debts  due  and  payable  by  him  to 
the  bank,  tbe  bank  is  bound  to  honor  his  checks, 
and  liable  to  an  action  b;  him  if  it  does  not 
When  he  owes  to  tbe  bank  independent  debts, 
already  due  and  payable,  the  bank  bas  the  right 
to  apply  the  balance  of  bis  {reneral  account  to 
th«  satisfaction  of  any  such  debts  of  his.  But 
if  the  bank,  Instead  of  so  applying  tbe  balance^ 
•ees  fit  to  allow  him  to  draw  It  out  neither  tbs 


depositor  nor  any  other  persoa  can  aCtarwari< 
inairt  that  it  riionld  have  been  so  ap^led.  Tst 
bank,  bdn^  tibe  absolute  owner  of  the  moa^T 
deposited,  and  being  a  mere  debtor  to  the 
poeltor  for  hia  balance  of  accoont,  h<dds  no  prr-- 
er^  in  which  tbe  depositor  liss  any  title  or  ricf.: 
of  which  a  surety  on  an  tndemndcnt  debt  fros 
blm  to  the  bank  can  avail  tumsdf  by  way 
subrogation,  as  In  Baker  t.  BrigKs,  8  I^ck.  122. 
19  Am.  Dec.  811,  and  Amerimn  Bank  t.  Baker. 
4  Mete.  [Mass.]  164.  dted  for  the  defendoat. 
The  lifitit  of  the  bonk  to  apply  tte  baiaaec  of 
account  to  tbe  satiafaction  of  such  a  debt  i* 
rather  In  tbe  nature  of  a  set-off,  or  of  an  appli- 
cation of  payments^  neither  of  whidL,  in  the 
absence  of  express  agreement  or  iq^ropriaticc. 
will  be  required  by  the  law  to  be  so  made  ss  to 
l>enefit  tbe  surety.** 

This  Idea  has  bera  very  well  expressed  in 
the  case  of  People's  Bank  of  Wllkes-Barre  v. 
Le^rand.  103  Pa.  309,  46  Am.  Bep.  126: 

"While  it  is  true  that  a  bank  is  a  mere  debtor 
to  its  deporitor  lor  the  amount  (rf  Us  deposit 
and  therefore,  in  an  si^on  by  tlie  bank  aiwinst 
the  d^KMitor,  on  a  note  upon  which  he  is  liab1« 
tbe  latter  may  set  off  his  deposit,  yet  we  do  not 
think  the  bank  is  bound  to  hold  a  deposit  for  The 
protection  of  an  indorser  of  tbe  depositor.  A 
bank  deposit  is  different  from  an  onSnary  dd:t 
in  this,  that  from  its  very  nature  It  ia  constaatlr 
subject  to  the  check  of  die  depositor,  and  la  al- 
waya  payable  on  demand.  Tne  conTenieoce  o( 
the  commercial  world,  the  enormous  amount  of 
transactions  by  means  of  bank  diecks.  occnrrine 
on  every  business  day  in  all  porta  <^  the  coun- 
try, require  that  the  greatest  facilities  ohould  be 
afforded  for  the  use  of  bank  deposits  by  meaan 
of  checks  drawn  against  tbem.  nie  freia  nae  of 
checks  for  commerdal  purposes  would  be  grea^ 
Impaired,  if  the  hanks  could  cmly  honor  tbem  on 
peril  of  relieving  indoraeis,  witbout  an  foTcstiga- 
tlon  of  the  state  <rf  the  depositor's  Habilitien  up- 
on discounted  paper.  *  *  *  It  is  b^nid 
question  that  ue  bank.  In  the  abeoice  of  any 
special  appropriation  of  the  deposit  by  tbc  de- 

Soeitor,  would  have  the  right  to  apply  a  general 
eposit  to  the  payment  of  any  existing,  matured 
indebtedness  of  the  dep<OBitor.  Bnt  tbat  privi- 
lege is  a  right  which  tne  bank  may  or  may  not 
exercUe  in  its  discretion.  ♦  •  •  W'e  folly 
recognize  the  rule  that,  where  a  prlndpal  credi- 
tor has  tbe  means  of  satiafacti(»i  actuuly  or  po- 
tentially within  hia  groap,  he  must  retain  then 
for  the  benefit  of  the  snraty;  bnt  we  regsird  the 
case  <tf  bank  deposits  as  an  exertion  to  Ae 
rule." 

In  the  case  of  First  Natl<mal  Bank  v. 
Felta,  176  Pa.  613,  86  AO.  218,  36  L.  R.  A. 
88%  68  Am.  St.  Bop^  686,  In  peaking  of  this 
same  subject,  the  court  uses  the  following 

language: 

"While  money  deposited  becomes  the  property 
of  the  bank,  yet  that  result  Sows  from  the 
nature  of  money,  which  la  to  be  meaanred  by 
amount  and  not  by  physical  identity.  Hmce  a 
deposit  of  $100  is  returned  by  another  flOO 
without  regard  to  the  identity  of  the  notes,  or 
the  coin,  because  legally  they  are  the  same.  Ex- 
cept for  this  characteristic,  a  deposit  of  mimey 
to  be  returned  on  demand  would  be,  like  the 
deposit  of  any  other  artide,  a  mere  boilnient. 
But  tbongb  for  this  reason  tbe  title  to  money 
deposited  passes  to  the  bonk,  yet  the  whole  bosi- 
ness  of  banking  is  founded  on  the  faith  of  the 
immediate  availability  of  the  deposit,  as  money, 
for  the  use  of  the  depositor,  and  any  role  that 
interfered  with  ttie  freedom  of  action  of  either 
bank  or  customer,  by  compelling  a  stop  of  tlkeir 
dealings  with  each  other  to  examine  the  relations 
of  other  parties  to  tbe  deposit,  woold  go  far 
towards  oestioying  that  instant  cenvatibUity 
whkli  is  ihe  csssnce  of  die  bosinass." 
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This  question  was  ably  and  exhaostlTely 
considered  tn  the  opinfoo  of  the  coart  In  the 
case  of  Davenport  t.  State  Banking  Ca,  126 
Oa.  ISe,  64  S.  E.  9T7,  8  L.  R.  A.  (N.  S.)  944, 
116  Am.  8t  Bop.  68,  7  Ann.  Cas.  1000,  In 
wbl^  opinion  all  the  leading  authorities  are 
reviewed  and  discussed.  There  are  found  in 
U5  Am.  St  Bep.  and  8  L.  R.  A.  (N.  S.)  ex- 
haustive notes  to  this  case  discussing  and  re- 
viewing all  of  the  authorities. 

We  therefore  ctmclude  that  a  bank  does 
not  owe  a  surety  on  a  note  the  dut7  to  apply, 
or  credit,  the  note  with  anjr  amount  the  prin- 
cipal mar  have  oa  deposit  in  the  bank  at,  or 
att«r  the  metDrlty  of  the  note,  vbefber  or 
not  this  amount  be  snfBdeat  to  satisfy  the 
not& 

[4]  The  aiKidlant  In  bis  bri^  contends 
that,  because  of  the  all^tlona  in  his  special 
plea  to  the  tOeet  that  the  defendant  R.  P. 
Cook  was  likely  to  become  wholly  insolvent 
at  any  time  and  defMt  an  actton  for  ramtrl- 
bnttoD,  thai  this  Is  eqnlTalent  to  charging 
that  be  was  insolvent  at  tlie  time  ctf  the  ma- 
turity of  the  note,  and  that  the  bank  knew 
of  bis  lns(dvency,  and  because  of  this  inscd- 
vency  it  was  the  duty  of  the  bank  to  have 
8i>plled  whatever  amount  it  owed  Cook  to 
this  note.  This  Is  not  an  all^tlon  of  in- 
solvency. TlUs  auction  ml^t^  be  made  of 
any  one.  It  la  ther^ore  not  necessary  for 
us  to  consider  the  question  of  whether  or 
not,  if  the  defendant  Cook  had  been  insolvent 
at  the  time  of  the  maturity  of  the  note,  aDd 
Uils  fact  had  been  known  to  the  appellee 
bank,  this  would  have  made  any  dUference 
In  the  duty  of  the  bank. 

The  lower  court  was  correct  la  sustaining 
the  demurrer,  and  Its  Judgment  la  thmfore 
affirmed. 

Affirmed* 

(114  Htss.  at) 

BROWN  et  al.  v.  WESSON  et  al.   (No.  19021.) 

(Supreme  Court  of  MisslBsippI,  DivisioD  B. 
April  16,  1917.    On  Suggestion  of  Er- 
ror, May  14,  1917.) 

1.  Dquitt  «=5>452— "Bnx  OF  Rbview"— SiAiv 

UTE  OF  LllflTATIONB. 

A  bill  filed  to  secure  an  examination  and 
reversal  of  a  partition  decree  for  mistake  exist- 
ing at  time  of  entry,  but  not  appearing  on  face 
of  papers  in  case  or  known  to  parties,  is  not 
a  bill  of  review,  barred  by  the  two-year  statate 
of  limitations. 

[Ed.  Note.— For  other  eases,  see  Bqulty,  Oemt 

Dig.  IS  1101-1109. 

For  other  defiQiti<H]B,  see  Words  and  Phrases, 
First  and  Second  Series,  BUI  of  Review.] 

2.  LnoTATioN  OF  AcnoiTS  «=»70(2)  —  Opbra- 
noN  ANn  Eftbot— Bill  of  Rjbview. 

Suit  to  review  a  partition  decree  must  be  be- 
gun by  all  but  minor  within  two  years,  and 
miowity  of  one  will  not  entitle  others  to  initiate 
■nit,  although  tbey  may  join  or  consent  to  rait 
by  minor,  and  thus  secure  correcti<m. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions.  Gent  Dig.  {  886.] 


8.  Dqnrrr  «s>442— HtmuL  Mibtakk  iif  Pab- 

TTTION  DeORBB— "Brtl.  OF  BBVIBW." 

A  suit  to  correct  erroneous  boundaries  In  a 
partition  decree  due  to  mistake  in  survey  em- 
bodied by  comnuBsioners  in  their  report,  un- 
known to  all  parties  to  suit  as  well  as  officers 
and  court  at  time  of  entry,  is  an  "original  suit" 
in  which  equity  has  power  to  correct  tbe  mis- 
take where  no  innocent  party  will  suffer,  and 
not  a  bill  of  review. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  1065-1070.] 

4.  EquiTT  $=s>6 — Mistake— Jurisdiction'. 

^e  jurisdiction  of  equity  in  cases  of  mistake 
is  as  broad  and  extensive  as  its  jurisdiction  in 
cases  of  fraud. 

[Ed.  Note^For  other  cases,  see  Dqnity,  Oent 
Dig.  8  14.] 

5.  JUDGlfENT  4=9838  —  Sqdxtabu  BsuEr  —  * 

Estoppel. 

Complainants  by  securing  entry  are  not  es- 
topped &om  asserting  that  partition  decree  Is 
erroneous,  where  tbe  mistalra  was  unknown  at 
time  of  entry. 

[Ed.  Note.— For  other  cases,  sea  Judgment, 
Cent  Dig.  i  886.] 

Appeal  from  Chancery  Court,  Lea  County ; 
A.  J.  Mclntyre,  Chancellor. 

BUI  by  W.  D.  Brown  and  others  against 
J.  W.  Wesson,  H.  C.  Stovall  and  another  In 
whtdh  defendants  named  answered  with  a 
cross-bill  against  unnamed  defendant  and 
hufilund  and  one  of  unnamed  plalntlgs. 
From  a  decree  dismissing  the  bill  In  part, 
plaintUEs  appeal;  defendants  filing  a  croas- 
ai^eaL  Reversed  and  remanded. 

Complainants  filed  their  bill  in  the  chan- 
cery court  of  Lee  county,  at  the  April.  1914, 
term,  against  the  defendants  H.  G.  Stovall, 
John  W.  Wesson,  and  Mrs.  Mary  Oarruth, 
sett^g  forth:  That  at  the  July,  1909,  term 
the  complainants  in  the  present  bill  and  Mrs. 
Mary  Carnith,  who  was  at  that  time  Misd 
Mary  Brown,  filed  a  bill  in  the  chancery  court 
of  Lee  county,  praying  for  the  partition  of 
land  belonging  to  their  father  George  Brown, 
and  mother,  Mrs.  B.  C.  Brown,  which  belong- 
ed to  them  In  equal  shares  by  the  will  of 
their  parents.  That  at  the  September,  1909, 
term  of  the  chancery  court  of  Lee  county,  a 
decree  was  made  by  the  said  court  for  the 
partition  of  said  lands,  which  decree  provid- 
ed for  partition  in  kind,  and  for  the  purpose 
of  making  a  partition  W.  I*  Joyner,  Q.  W. 
Xx>ng,  and  J.  S.  Thompson  were  appointed 
conunissioners.  That  these  commissioners, 
with  the  assistance  of  a  surveyor,  made  a 
partition  of  the  said  lands,  and  made  a  re- 
port thereof  In  writing,  to  which  report  a 
plat  or  map  of  the  lands  was  attached.  That 
In  said  partition,  lands  of  the  said  two  es- 
tates were  Int^ded  and  attempted  to  be  set 
apart  by  aUotting  to  Annie  Lou  Brown,  Ruth 
Brown,  and  Mildred  Brown,  and  the  defmd- 
ant  Mary  Carruth,  in  equal  shares  of  ap- 
proximately 210  acres  each.  That  the  com- 
missioners attempted  to  lay  off  said  lands  In 
four  equal  divisions  of  approxiimately  210 
acres  eadi,  divided  by  due  east  and  west 
lines,  whldi  subdivisiona  were  reported  by 


AsaTer  etbtr  cmm  sea  swine  tople  and  XJBT-NinCBER  In  all  Key-Kombered  Dlsem  and  IsAcxm 
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the  commissioners  and  nnmbered  on  the  map 
1  to  4,  Inclusive,  beginning  at  the  north  end 
and  going  to  the  south  boundary  line  of  said 
tract  l^at  the  commissioners  Intended  and 
attempted  to  allot  to  Annie  Lon  Brown  share 
No.  1,  being  210  acres  off  the  north  side  of 
the  said  body ;  to  another  complainant,  Ruth 
Brown,  share  No.  2,  being  210  acres  adjoin- 
ing share  No.  1  on  the  south ;  to  the  defend- 
ant Mary  Carmth.  lot  No.  3,  adjoining  said 
lot  No.  2  on  the  sooth,  being  210  acres ;  and 
to  Mildred  Brown,  ic^  No.  4,  being  210  acres 
on  the  south  side  of  said  tract  of  land,  and 
being  the  balance  of  said  tract  The  bill 
sets  out  the  description,  as  ctmtalned  in  the 
original  report  and  decree,  of  each  particular 
lot  being  a  descrtpticm  by  metes  and  bounds; 
that  the  commissioners  found  in  their  report 
that  each  tract  was  valued  at  approximately 
¥8,000,  except  share  No.  4.  whldi  was  valued 
at  $7,000,  with  owelty  against  the  tracts  of 
land  awarded  to  the  male  complainants  to 
make  up  share  to  the  value  of  $S,000.  It  is 
alleged  that  In  making  this  dlvi^on  the  com- 
missioners and  surveyor  made  mistakes  by 
which  lot  No.  1  actnally  contained  only  181 
acres ;  that  share  No.  2,  to  Ruth  Brown,  con- 
tained 206.7  acres;  that  share  No.  3,  award- 
ed to  Mrs.  Mary  Carmth,  contained  258.4 
acres,  or  48.6  acres  too  mut^;  that  share 
No.  4,  assigned  to  Mildred  Brown,  contained 
approximately  210  acres,  and  was  correctly 
described ;  that  these  errors  occurred  by  rea- 
son of  mistake  In  surveying  the  land,  and 
were  unknown  to  all  the  parties  at  the  time 
of  the  making  of  the  report  and  entering  of 
the  decree  confirming  the  report;  that  210 
acres  was  approximately  tbe  real  number  of 
acres  that  should  have  been,  and  was  In- 
tended to  be,  assigned  to  each  of  the  said 
imrtles;  that  the  mistake  was  not  discover- 
ed until  shortly  before  the  filing  of  the  pres- 
ent bill,  when  an  accurate  survey,  by  a  high- 
ly competent  surveyor,  was  made,  by  which 
it  was  shown  that  each  share  should  be 
209.4  acres,  and  that  on  this  basis  the  said 
tracts  would  be  approximately  equal  in  val- 
ue, if  share  No.  4  was  credited  with  the 
amount  paid  as  owelty  in  the  original  de- 
cree; that  If  the  original  decree  was  i}er- 
mitted  to  stand  there  would  be  an  injustice 
done  to  the  parties  by  reason  of  the  mutual 
mistake  made  in  the  original  partition  decree: 
It  was  allied  that  Mrs.  Garruth  had  con- 
veyed her  lot  or  tract  to  Wesson  and  Stovall, 
and  that  they  took  under  an  agreement  that 
there  were  210  acres  in  the  tract  or  approx- 
imately that  amount  and  paid  for  the  land 
on  the  valuation  210  acres  and  w4th  tbe 
belief  that  It  only  contained  that  amount  of 
land;  that  they  took  the  land  subject  to  the 
decree,  and  had  knowledge  of  the  Intention 
of  the  parties  In  making  said  division.  It 
was  alleged  that,  some  time  after  the  orig- 
inal division,  the  parties,  through  their  broth- 
er, Mr.  Brown,  were  in  possession  Jointly  and 
DOt  in  severalty,  and  the  lands  were  leased 
Mt  as  an  entire  body  and  the  income  dlvld- : 


ed  equally  between  the  female  complainants 
in  the  original  bill.  It  Is  alleged:  rmat  the 
boundaries  of  the  recent  survey  showed  that 
some  of  the  tracts  would  overlap ;  that  is, 
in  some  of  the  tracts  the  same  land  would 
be  embraced  within  the  calls  of  more  than 
one  deed,  leaving  a  body  of  disputed  land 
called  for  by  both  deeds,  and  that  by  reason 
thereof  there  was  an  Impossible  partition. 
That  the  Joint  arrangement  by  which  the 
lands  were  rented  and  the  proceeds  divided 
equally  between  the  four  female  complain- 
ants of  the  original  bill  continued  Dp  to  and 
Included  the  year  1913,  and  that  oo  tbe  lOth 
day  of  January,  1914,  Mrs.  Carroth  convey- 
ed her  share  to  Wesson  and  Stovall.  It  was 
alleged  further  that  Wesson  and  Stovall  had 
gone  into  possession,  and  had  received  the 
use  and  profits  of  48.6  acres  mote  than  th^ 
proper  share,  and  that  this  was  valaed  at  a 
rental  value  of  $350  per  annum. 

There  was  a  prayer  for  a  correcUoa  ot  the 
boundaries  of  the  several  tracts  to  canform 
to  the  real  facts,  and  a  prayw  for  Judgment 
against  Wesson  and  Stovall  for  tbe  rental 
value  0^  ttie  ezoess  of  land  used  and  oociQled 
by  them. 

Wesson  and  Stovall  anawwed  the  bill  sep- 
arate from  Mrs.  Carmth;  admitting  the  de- 
scription of  the  land  contained  In  the  orig* 
Inal  bill ;  admitting  fliat  the  ^ranmissloners 
In  the  partition  suit  laid  off  and  allotted  to 
the  complainants  tbe  lots  by  numbers  as  al- 
leged In  the  original  bill,  but  doiybig  that 
the  commlssloneni  and  sorvciyor  made  the  er- 
rors set  ont  In  tiie  originai  bill ;  denying  that 
It  was  tbe  intention  of  the  parties  to  have 
each  tract  contain  equal  acres ;  denying  that 
the  recent  survey  was  a  true  and  correct  sur- 
vey ;  denying  the  allegation  as  to  what  would 
be  a  true  and  correct  survey  of  the  tract,  as 
set  forOi  in  the  bill.  They  denied,  also,  that 
there  was  an  overlapping  of  the  said  lands. 
Th^  admit  purchasing  from  Mrs.  Carmth 
her  share,  and  admit  the  description  contain- 
ed in  the  deed,  as  set  forth,  but  deny  that 
Mrs.  Carmth  sold  her  land  to  the  said  Wes- 
son and  Stovall  with  the  distinct  understand- 
ing that  she  was  selling  approximately  210 
acres ;  deny  that  they  bought  the  said  tract 
of  land  subject  to  a  survey  in  order  to  as* 
certain  the  metes  and  bounds  as  alleged ;  de- 
ny the  right  of  the  complainants  to  have  the 
original  decree  amended  to  correqiKind  to  the 
intention  of  the  parties ;  and  plead  the  stat- 
ute of  limitation  of  two  years  as  against  a 
bill  of  review.  They  also  plead  that  Annie 
Lou  Brown,  minor,  defendant  was  improper- 
ly Joined  in  the  cause,  and  that  she  had  no 
real  Interest  in  the  controvemy  of  this  suit; 
and  plead  that  the  complainants  W.  D, 
Brown,  Levy  S.  Brown,  Lem  Brown,  and  Mil- 
ls Brown  were  Improperly  Joined,  They 
make  their  answer  a  cross-bill  as  against 
Mrs.  Carmth,  Buth  Brown,  and  Dr.  Boy  Car- 
mth, husband  of  Mary  Carmth,  and  pray 
Qtat  the  claim  of  Buth  Brown,  for  overlap- 
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plug  land,  be  canceled  ae  a  cloud  oq  their 
title. 

Mrs.  Carruth  answered  separately,  and  ad- 
mits tbe  flUng  of  the  original  MU,  and  tbe 
laying  off  of  the  land  by  the  commlsaionerH, 
but  denies  that  the  commissioners  made  the 
mistake  alleged  In  this  bill,  and  denies  that 
tbe  oommlssionera  attempted  or  undertook  to 
asalKn  to  eadi  of  the  said  parties  eooal  acre- 
ages ot  land,  bnt  only  tried  to  assign  tracts  at 
land  of  equal  values.  She  denies  the  correct- 
ness of  the  reeoit  snrrey  as  to  wliat  would  be 
embraced  in  a  correct  division  so  as  to  pro- 
duce eqoal  areas,  as  set  to/tGi  in  the  Mil ;  de- 
nies that  the  description  contained  in  her 
deed  OTeriaj^nd  tbe  lot  of  Rnth  Brown,  as 
all^^  in  the  MH;  and  deides  tibat,  imtU 
her  matriage,  W.  D.  Brown,  her  brother,  liad 
tlie  contnd  of  tbe  dutres  ot  land,  as  alleged 
in  tbe  bill;  admits  ooiiTetylng  tm-  Interest  to 
Wesson  and  StoraU;  and  admits  that  she 
sold  to  Wesson  and  StoraU  with  the  imd^ 
standing  that  die  was  orawlng  them  her 
share  of  1^  land  witli  tbe  understanding 
that  there  were  approximately  210  acres; 
and  admits  tbat  Wesson  and  StoraU  had  gcme 
into  possession  of  said  tract  conveyed  to 
tbon;  and  denies  that  tbe  cnnidainants 
liaTe  tbe  rl^t  to  have  tbe  decree  wiglnally 
entered  interfered  with. 

There  was  much  testimony  taken,  and  the 
chancellor  found  the  facts  to  be,  that  there 
was  a  mistake  In  the  original  partition ;  that 
it  was  tbe  intention  of  tbe  parties  In  Inter- 
est In  the  original  suit  to  have  the  four  fe- 
male complainants  In  tbe  original  suit  assign 
equal  areas  or  acreages  of  land,  and  found 
that  the  attorneys  In  the  case,  and  the  court, 
understood,  at  the  time,  that  they' were  be- 
ing awarded  equal  amounts  of  land;  that 
Wesson  and  StovaU  bought  this  land;  that 
they  thought  at  tbe  time  they  were  getting 
a  one-fourth  of  the  840-acre  tract,  and  under- 
stood that  they  were  getting  210  acres,  and 
that  they  Insisted  In  tbelr  deed  that  a  def- 
inite number  of  acres  be  fixed  In  the  deed, 
insisting  that  the  deed  read  "210  acres,"  and 
not  "210  acres,  more  or  less,"  and  that  when 
they  afterwards  discovered  that  the  lands 
conveyed  by  Mrs.  Oarruth  contained  more 
than  210  acres,  that  they  were  astounded, 
and  sent  tor  Will  Brown,  one  of  the  com- 
plainants, "to  come  op  and  see  about  It,"  but 
that  they  did  not  surrender  any  part  of  this 
land.   The  chancellor  then  redtea: 

"The  question  is  raised  as  to  whether  or  aot 
this  is  a  bill  ftf  review,  or  whether  an  original 
bill,  or  whether  or  not  they  are  estopped  by  their 
action,  having  been  parties  to  the  suit  in  which 
this  land  was  divided,  and  whether  they  have  a 
right  to  bring  this  suit  as  a  suit  of  review,  or 
whether  they  have  any  right  to  bring  any  other 
kind  of  actlrai,  except  the  bill  of  review.  I  am 
rather  of  the  opinion  that  if  this  la  a  bill  of  re- 
view, tbey  are  estopped  on  the  grounds  of  having 
brought  the  suit  theoiBelves.  and  am  rather  <d 
the  (^nion  that  it  is  the  mily  salt  that  can  be 
brought  under  Oim  statute.  FecUng  that  way 
about  it,  and  kttoving_the  case  li  go&g  up  any- 
way, as  to  that  part,  I  dudl  dismiss 
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Tbo  chancellor  further  found  tbat  as  to  Ibe 
17H  acres  claimed  by  Miss  Ruth  Brown,  and 
also  by  Wesson  and  Stovall,  that  Ruth 
Brown's  title  to  this  17^  acres  embraced  In 
the  overlap  between  her  share  and  the  share 
of  Wesson  and  StoraU  was  superior,  and 
awarded  to  her  the  17^  acres  of  land,  and 
divided  the  costs  equally  between  complain- 
ants on  tlie  one  side  and  Wesson  and  StoraU 
on  the  other,  and  denied  relief  to  other  fea- 
tures of  the  bllL 

W.  D.  ft  J.  B.  Anderson,  of  Tupelo,  for  sp- 
pellants.  Robins  &  Ibomas  and  Mitchell  & 
Clayton.  aU  of  Ttu>elo,  fw  appeUees  Wesson 
and  StovaU.  a  P.  hong,  of  Tiip^  for  ap- 
pose Carruth. 

ETHBIDOE,  J.  (after  stating  tbe  f&cts  as 
above).  [1]  The  question  as  to  whether  this 
biU  is  a  bill  of  review,  or  whether  It  Is  an 
original  suit  under  the  liead  of  mistake,  ao> 
ddent.  and  fraud,  arises  for  conslderatioa. 
The  chancellor's  view  was,  that  It  was  a 
tdU  of  review,  and  tbat  it  was  barred  by  tha 
two-year  statute,  and  would  expire  in  two 
rears  from  the  date  of  the  decree,  la  Septem- 
ber, 1909.  It  may  be  stated,  generally,  tbat 
a  biU  of  reriew  Is  one  filed  to  procure  an 
examination  and  reversal  of  tbe  decree,  after 
its  enrollment,  for  some  mistake  appearing 
on  the  face  of  the  papers  in  tbe  case,  or  from 
some  fact  arising  subsequent  to  tbe  original 
dedaion  which  would  change  the  status  of 
the  parties'  rights.  In  Yaugban  r.  Outro:, 
49  Miss.  782.  this  court,  dlscDSSlng  a  question 
similar  to  this  said; 

"With  respect  to^  the  first  question,  It  is  said  . 
in  the  books  that  a  bill  of  review  can  only  be 
brought  upm  error  In  law,  appearing  on  the 
face  of  the  decree,  without  further  examinatioD 
of  matters  of  fact,  or  upon  some  new  matter, 
which  has  been  discovered  after  the  decree,  and 
could  not  possibly  hare  been  used  when  the  de- 
cree was  made.  2  Daniell's  Ch.  Pr.,  1576.  If 
the  bill  la  filed,  as  In  this  case,  on  the  ground  of 
new  matter,  discovered  since  the  decree.  It  must 
be  by  the  spedal  leave  of  the  court,  first  ob- 
tained for  that  purpose.  2  Daniell's  (Si.  Pr. 
1577;  Story's  Bq.  Plead.  379.  par.  404.*' 

See,  also,  16  Qyc.  682;  Enodis  t.  Harrel* 
B(»i,  67  Miss.  465. 

[2]  It  is  not  pretended  in  Ibis  case  that  tbe 
fact  or  facts  occurred  subsequoit  to  tbe  de- 
cree rendered,  but  that  the  facts  existed  at 
that  time,  but  did  not  appear  and  were  not 
known  at  the  time  by  tbe  parties  to  the  suit. 
If  this  suit  was  a  biU  of  review  vre  tiiinlc 
that  complaiuants  would  be  barred  so  far 
as  any  of  than,  exc^t  tbe  minor,  was  con^ 
cemed,  and  tbat  tbe  fact  that  one  was  a 
minor  would  not  aid  the  ones  against  whom 
the  two-year  statnte  had  expired.  Tb»  right 
of  each  to  take  appropriate  action,  to  bring 
a  biU  of  review,  must  be  exercised  such 
party  within  the  two  years.  It  Is  true  that 
the  minor,  on  reacihlng  maJorilTi  may  bring 
suit  that  would  cause  the  whole  partition  to 
be  orertnmed  and  oorrocted ;  but  only  such 
party  could  bring  the  suit.    Tbe  onw  who 
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bad  let  tbe  autnto  expire  ooold  not  Initiate 
tlie  ndt.  thoagb  they  mfcfat  oouoit  to  or 
jolD  Id  U. 

£1,4]  Hoverer,  In  oar  oi^nkm.  flUa  la  an 
original  ault  In  eqnitr.  and  not  a  bUl  of 
rerlefr.  It  Is  foonded  on  tbe  doctrine  ot 
mlatake.  One  of  the  original  heada  of  eqnltr 
Jnrtcdlction  la  fraud,  accident,  and  mistake, 
and  tbla  is  one  of  tbe  fundamental  Jnrladlo- 
tUm  ot  equity.  We  think  the  Jnriadtctlon 
of  egoitr  in  cases  of  mistake  la  as  broad  and 
coexteoslTe  aa  Ita  Jurisdiction  in  frand. 
Wbe»  all  the  parties  in  a  salt  and  all  tbe 
oOcers  of  a  ootut,  and  the  court  itself,  acting 
oa  and  mored  bf  a  lielief  In  a  certain  state 
of  facts,  enters  a  Judgment  on  such  facta 
which  woold  be  propOT,  bat  wUdi  after- 
wards, by  reason  of  tbe  mistake  would  work 
injustice  and  hardship  upon  some  of  tbe 
parties,  equity  has  and  should  have  power 
to  apply  the  proper  remedy.  Fraud  vitiates 
a  Judgment  caused  by  tbe  active  agency  of 
some  party  to  the  proceeding,  as  the  conrt 
Is  misled  and  deceived  aa  to  the  facts  upon 
whltih  it  attempts  to  admlnlstw  tbe  law.  and 
mistake  Is  eqnally  efBcadous  In  procuring  a 
wrong,  though  all  the  parties  are  free  from 
tarpltude  In  procuring  the  Judgment  The 
evidence  amply  warrants  the  finding  of  facts 
by  the  chancellor  as  to  what  the  parties 
understood  In  tbe  original  prooeedlng,  and 
it  would  be  not  only  Inequitable,  but  a  gross 
wroDft  to  permit  a  Judgment  to  stand  which 
la  dearly  founded  vpim  mlatakeo  fkcta.  If 
no  Innocent  i>erson  would  suffar  by  correct 
Ing  tbe  mistake.  In  the  case  of  Webster  v. 
Sklpwltb,  26  Miss.  841.  wbldi  was  a  suit 
to  annul  a  Judgment,  tbe  court,  diacnaring 
tbe  question,  said: 

"In  the  application  of  the  remedial  powem  of 
B  conrt  of  equity  to  cases  of  this  natnre,  they 
appear  to  tiave  acted  rather  upon  the  latrinsic 
equity  of  tbe  particular  case,  than  upon  any 
strict  rule  limltlns  and  reatraining  tbe  powers 
BO  aa  to  prevent  tfaem  from  doing  equity.  Judge 
StotT  lays  down  the  role  thus:  *lliat  in  all  cas- 
es where  by  acddent,  mistake,  or  frand,  or  otber- 
wiM,  a  party  has  an  unfair  advantage  In  pro- 
ceeding in  a  court  <^  law,  which  most  necessari- 
ly make  that  court  an  instrument  of  injustice, 
and  it  is  therefore  against  conscience  that  be 
should  use  that  advantage,  a  court  ot  equity  will 
interfere  and  reatrain  him  frtMu  uring  the  ad- 
vantage.'  2  Story's  Eq.  Jnr.  par.  886." 

Judge  Story  baa  the  following  to  say,  In : 
volume  1,  I  166,  Equl^  Jnrlqvodeiioe  (4tli 
Ed.): 

"It  (equity)  will  always  interfere  In  cases  of 
mistake  Id  Judgments  and  other  matters  of  rec- 
ord, injorioos  to  tlie  rights  of  the  party.** 

In  80  Oyc.  304,  SOS,  the  rale  Is  laid  down  as 

follows: 

"R^ef  may  always  be  sought  and  sacured  by 

an  Independent  suit  In  equity,  for  any  cause  jus- 
tifying relief  in  equity  from  any  other  judg- 
ment affecting  the  title  or  the  right  to  the  pos- 
session of  real  property,  such  ss  mistalu  or 
fraud  resulting  in  liwquitable  allotment." 

In  Fore  v.  Fostw'a  Adm'r,  86  Ya.  104.  9 
8.  n.  497,  the  ^rglnla  court  hdd  that  equity 
had  Jarladlctlon  to  grant  relief  against  an  er- 
roneoos  decision  by  which  one  party  receiv- 


ed a  considerable  pwtkm  more;  In  «.  psrd- 
tSon  suit,  than  it  was  entitled  to,  and  anoU*^ 
party  received  an  amount  less  than  be  Aec: 
have  received.  13ie  court  says: 

"Tbe  bin  in  tills  case  is  an  original  MIL  to  r-  -- 
rect  a  misuke  of  fact,  and  falls  withia  t:« 
general  rule  that  an  act  done  or  contrmct  ma^ 
under  a  mistake  or  ignorance  of  a  material 
is  voidable  and  reviewable  in  equity;  aad  il» 
rule  applies,  not  only  to  cases  where  there  ham 
been  a  studied  suppressicw  or  concealmat  ^ 
facts  by  tbe  other  ^e  which  wonld  amouBt  to  a 
fraud.  Dot  also  to  many  cases  of  innocent  igto- 
lance  and  mistake  on  both  sides;  and  it  is  • 
material  mistake,  involvlmc  a  larce  of  mb- 
ey  or  a  laige  tract  of  land,  aa  it  mms  be  re- 
garded." 

In  SnlUvan  v.  Lumsden,  118  CaL  694,  90 
Pac.  777.  a  California  case,  in  which  an  orig- 
inal bill  was  filed  in  equity  to  cmrect  an  er- 
ror of  allotment  in  a  partition  salt,  the  ooort 
said  in  part: 

"^e  same  rule  apidies  to  mistaken,  and  t» 
Judgments  or  decrees  m  partUlon  as  vrdl  as  etk- 
er  judgments.  *A  final  Jodpnent  or  decree  im 
partition  is  not  mora  exempt  from  the  interfere 
ence  and  controlling  power  of  courts  at  equity 
than  are  final  judgments  and  decrees  in  other 
cases.  Hence  such  a  mlstalte  of  facta,  or  soch 
accident  as  would  authorise  a  court  of  eqnity  in 
enjoining  or  setting  aside  an  ordinary  Jn^- 
ment,  wBl  authorise  it  to  set  aside  or  correct  a 
judgment  or  decree  of  partition.  *  *  *  If  a 
mistake  in  matters  of  oiescriptiMi  has  been  msde 
by  ttie  commissioners  hi  drafting  tlieir  repiwt. 
and  has  also  l>eeu  earned  into  the  final  judg- 
ment, it  may  be  corrected  by  proceedinga  in 
equity.'  Freeman,  Coten.  par.  634;  Smith  t. 
BuUer.  11  Or.  46.  4  Pac.  617;  Marvin  v.  Mai- 
vhi,62  How.Prac  (N.  Y.]  97;  WUbar  t.  Djpt. 
39  Me.  169;  Douglass  v.  Viele,  3  Sandf.  Ch. 
439.  The  mistake  which  will  justify  this  relief 
may  also  be  the  mistake  of  tbe  court.  BaL 
wherever  it  may  be  found  tliat  inadvertence  or 
mistalu  is  hdd  to  be  ground  for  setting  aside  a 
judgment,  it  will  be  noticed  that  it  is  not  s 
mistake  i»  the  law,  or  an  inadvertent  conclnsion 
as  to  what  the  law  la,  but  a  mistake  or  inad- 
vertence in  doing  sometliing  not  intended  to  be 
done.'  1  Black,  Judgm.  par.  836.  Was  the  mis- 
take here  complained  of  such  a  one  as  a  court  of 
equity  will  relieve  against?  We  think  it  was. 
It  was  clearly  extrinsic  and  trilateral  to  tlw 
questions  examined  and  determined  in  the  ac- 
tion, and  led  the  court  to  do  what  it  evidently 
oever  intended  to  do;  that  is,  to  confirm  to  the 

JtlalntifEs  a  piece  of  land  not  described  or  !»- 
erred  to  in  the  complaint  or  in  the  findinga  er 
Interlocutory  judgment" 

See,  also,  Adair  v.  CummlnBi  48  MiidL  375, 
12  N.  W.  495. 

We  think  it  manUttt,  tbe  rea»d  in 
tbiw  case,  that  It  was  pn^>er  for  tbe  court  to 
entertain  Jurisdiction  and  proceed  to  grant 
apprt^rlate  relief,  and  that  the  court  below 
was  mistaken  in  Its  conc^tion  that  only 
a  bin  of  review  would  lie  in  tlila  case^  If 
the  matter  appeared  <m  tbe  face  of  tbe  pro- 
ceedings, where  it  could  be  dlscovoed  by 
reasotiable  diligence  wlttiin  the  two-year  pe- 
riod, a  bUl  of  review  would  be  an  appropriate 
remedy;  hot  oa  the  aUegatlona  oi  tbe  Mil  in 
this  salt,  and  the  finding  of  tbe  fitcta  by  tbe 
cliancellor.  we  think  relief  abould  be  granted. 

[B]  We  do  not  think  the  oomplalnants  are 
estopped  by  procuring  the  entry  of  the  decree 
In  tbe  original  siUt,  because  tbe  mistake  was 
unknown  at  that  tlm^  and^t  was  not  the 
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amadous  doing  of  a  thing,  or  the  taking  of 
a  partlcniftr  at^,  with  knowledge  of  the  ap- 
pn^nlate  facts  upon  irtildi  an  estoppel  conld 
arise.  Of  oonrae,  where  a  party,  with  fnll 
knowledge  of  the  focts,  procures  a  Judgment 
of  the  court,  or  suffers  a  Judgment  of  the 
court  to  be  altered.  wUb  knowledge  of  facts 
whlfdk  he  falls  to  disclose,  the  prin(dple  of 
estoppd  would  apply.  Vary  many  cases  can 
be  Imagined  where  the  entry  of  a  Judgment 
on  mistake  woold  result  in  the  greatest  hard- 
ship and  the  grossest  wrong  if  it  diould  be 
held  that  the  conrt  had  no  Jurisdiction  to 
correct  a  Judgment  founded  on  a  mutual  mis- 
take; and  while,  in  this  case,  one  of  the  htfxB 
had  conveyed  the  land  assigned,  it  Is  dear 
from  the  record  that  the  parties  baying  the 
land  bought  with  notice  and  with  the  expets 
taUon  that  the  heir  was  only  entitled  to  con- 
vey 210  acres;  and  the  diancellor's  finding  la 
warranted  by  the  evldmce,  as  to  the  knowl-< 
edge  of  defendants  Wesson  and  Stovall  of 
these  facts. 

The  decree  will  be  reversed,  and  the  cause 
remanded  fOr  appropriate  relief  on  the  en- 
tire record. 

Baversed  and  remanded. 

On  Suggestion  of  Brror. 

It  was  the  parpoee  of  the  court  in  its  former 
opinion  to  reverse  the  case,  both  on  direct  aad 
cross  appeal,  so  that  the  chancellor  would  be 
untrammeled  on  the  hearing  to  render  appro- 
priate reli^  on  the  whole  pleadings.  The  state- 
ment In  the  opinion  that  the  chancellor  found 
that  Wesson  and  Stovall  bought  with  notice, 
and  with  the  ezpectatioD  that  the  from 
whom  tbej  pnrchaaed  was  only  entitled  to  con- 
vey 210  acres,  was  intended  merely  to  express 
the  opinion  that  the  evidence  warranted  the 
chancellor  in  so  dedding;  bn^  as  the  case  as 
a  whole  is  reversed,  the  chancellor  will  not  be 
hampered  by  the  oridnal  decree  in  administer- 
ing whatever  relief  the  facts  warrant  As  the 
judgment  was  intended  to  reverse  both  direct  and 
cross  appeal,  the  suggestion  ot  error  is  ovwroled. 

Overruled. 

014  Mtofc  an  — 

TAZOO  &  M.  V.  R.  CO.  T.  WILLIAMS. 

(No.  18850.) 

(Supreme  Court  of  Mississippi,  Divislcm  A.' 
April  23,  1917.) 

1.  Neolioehci  <(=>101— Accident  at  Cboss- 

IMO— CoMTKIBtlTOBT  NBOLIQBNCB. 
Although  plaintiGE  was  guilty  of  gross  negli- 
gence contributing  to  bis  injury  in  attempting 
to  cross  a  railroad  track,  be  is  entitled  to  re- 
cover something  where  company  is  negligent  in 
view  of  Acts  IvlO,  c.  135,  providing  that  con- 
tributory n^ligence  shall  not  bar  recovery. 

[Bd.  Note.— For  otbar  cues,  bm  Negligence,  Cant. 
Otg.  11  8S,  163.  1«,  IS?.] 

2.  Bailboads  «=»327(1)— Accidknt  at  Ososa- 

ZKO— GOHTBIBUTOBT  NBOLIGEHOB. 

One  who  undertakes  to  cross  a  railroad  trade 
at  a  private  crossing  without  first  looking  or 
listeniiig  or  taking  any  other  precaution  whatso- 
ever ie  as  a  matter  of  law  and  fact  guilty  of 
gross  negligence. 

[Ed.  Note.— For  other  eases,  see  Ballroad^  Cant. 
Dfg.  II  1043.  1045.] 

8.  RAItKOADB  ®=»3B0|{7)— ACOIDBNT  at  OSOSS- 
XnO— NXOUGENCB—SlVIDKITOB. 

In  an  action  to  recover  for  personal  in- 
juries and  damages  to  automobile  sostained  in 


collision  at  a  private  railroad  crossing,  whethsr 
failure  of  engineer  to  sound  whistle  or  ring  bell 
constituted  negligence  keid  for  the  jury. 

[Ed.  Mote.— For  other  cases,  ses  Railroad^  Cast 
Dfg.  I  im.] 

4.  NKQLioKroB  «5>10!l— BzcBssin  Dauagxs 

— OOZITBIBUTOBT  NBOLiaBNCB-^TATtlTE. 

A  verdict  of  flO,000  for  permanent  person- 
al Injuries  and  damages  to  an  automobile  is  ex- 
cessive, where  plaintiff  was  guilty  of  gross  neg- 
ligence, in  view  of  Concurrent  N^ligence  Stat- 
ute (Acta  1010,  c.  135),  providing  that  damages 
shall  be  diminished  in  proportion  to  amount  of 
negligence  of  person  Injured. 

[Bd.  Note.— For  other  cases,  see  Negligence,  Gent. 
Dfg.  it  S5,  tn,  164.  167:   DamifcB,  Cent.  Dig.  |  tTL] 

6.  DaHAOEB  $=32(^RxU01«t  DAJU.OE8. 

Damages  suffered  on  account  of  Atrosd  ab- 
sence tropi  plantation,  resulting  in  loss  of  80  bake 
of  cotton  and  several  tmants,  are  speculative. 

|;e<I.  Note.— For  other  oases,  sss  Damages,  Oeat. 
Dig.  H 

Appeal  from  Circuit  Court,  Tunica  Coun- 
ty; W.  A.  Alcorn,  Judge. 

Suit  by  Burch  Williams  against  the  Tazoo ft 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Modified  and  affirmed,  providing  plaintiff  dies 
a  remittitur;  otherwise  reversed  and 
manded. 

Montgomery  &  Montgomenr,  of  Tunica,  and 
Charlce  N.  Bnrch  and  H.  D.  Minor,  both  ol 
Memphis,  Tenn.,  for  appellant  Wilson  ft  Arm- 
strong, ot  Monphis,  Tenn.,  for  appdlee^ 

HOLDEN,  J.  The  appeUae,  Bnrdi  Wil- 
liams, sued  the  Tazoo  ft  Miflsisslrol  XaJlaj 
Bailioad  Company  in  the  circuit  ooart  oC 
Tunica  county  for  915,000  as  damages  tor  per> 
sonal  injuries  to  blmsdf ,  and  the  destruction 
of  his  automobile^  on  account  of  being  stnu^ 
by  (me  of  the  appdlant*s  tralu  .while  cross- 
ing the  railroad  track  at  CAayton  In  Novem- 
ber, 1914.  There  was  a  Jury  verdict  and'Judc- 
ment  for  110,000  In  the  lower  court,  from 
which  this  appeal  la  pnnecuted. 

The  founts  in  the  case  are  stated  fully  as 
follows:  At  Clayton  station,  an  unincorpo- 
rated village,  there  Is  a  Itmg  passing  tra<A, 
a  house  trade,  a  depot,  and  the  main  line  of 
the  appellant  railroad  company  running  north 
and  south.  A  public  road  runs  north  and 
south,  parallel  with  the  railroad,  on  the  east 
side  of  the  d^t,  main  lin^  and  passing 
tracks,  and  crosses  the  railway  tra<^,  from 
east  to  west,  a  short  distance  north  of  the 
depot,  and  runs  thmoe  north  along  the  rail- 
road right  of  way,  and  parallel  therewith,  on 
the  west  side  for  several  miles.  On  the  east 
side  of  the  railway  at  the  point  where  this 
public  road  crosses  Uie  railway  tracks,  anoth- 
er road,  commonly  known  as  a  plantation  or 
private  road,  runs  north  oa  the  east  ^de  of 
the  railway  track  dose  by  and  parallel 
therewith,  about  2,400  feet  to  a  point  where 
It  turns  west  and  crosses  the  railway  tracks 
at  what  Is  generally  understood  to  be  a 
plantation  crossing,  whldi  we  will  designate 
as  the  "north  crossing,"  and  after  crossing 
the  trade  this  road  leads  Into  the  afbresald 
main  public  road  l^ng  oa  the  west  side  of  the 
railroad.  There  Is  also  a  field  road  tui 
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oat  east  Into  tbe  adjolnlnf  pivitatton  at  tbe 
point  Immediately  east  of  tbe  aald  north 
crossing.  It  also  appears  tliat  there  Is  a 
prlvato  road  running  stUl  farther  north  of 
this  private  ooBslng  m  the  east  side  of  the 
railroad  trade  The  testimony  shows  that 
this  plantation  road  on  the  east  side  running 
from  the  pnbllc  erasing,  near  the  depot, 
whl(!h  crossing  we  .will  designate  as  the 
"sonUt  crossing,"  to' tbe  north  crossing,  2,400 
feet  north,  was  frequently  and  generally  used 
by  the  public,  and  that  Uie  north  crossing  was 
likewise  In  comnicMi  use  by  the  public  in 
crossing  the  railroad  track  from  the  east  to 
the  west  at  that  p^nt  in  order  to  readi  the 
said  public  road  on  the  west  side  of  the  rail- 
road. 

The  injury  occurred  to  Ur.  'Villains  at 
what  we  term  this  '"north  crossing."  This 
crosidng  was  not  cmsldered  a  public  aroaslng 
in  the  statutory  sense  that  the  railroad  was 
required  by  law  to  give  certain  warnings, 
such  as  sounding  the  whistle  or  ringing  the 
bell,  upon  approaching  It;  but  it  was  a  pri- 
vate or  plantation  crossing,  wblch  was  fre- 
quently and  habitually  used  by  the  public  for 
several  reasons,  among  wblch  was  the  fftct 
that  the  south  public  crossing  over  the  rail- 
road track  Just  north  of  the  depot  was  fre- 
quently and  habitually  blocked  by  trains 
standing  on  the  tracks  at  that  point,  which 
made  It  necessaiy  for  persons  desiring  to 
cross  the  track  to  travel  the  east  side  planta- 
tion road  north  to  the  north  crossing  and 
there  cross  over  to  tbe  west  in  order  to  get 
into  tbe  public  road  again  on  the  west  side. 
It  is  shown  that  the  public  crossing  Just 
north  of  the  depot,  which  we  have  termed  the 
"south  crossing,"  was  habitually  blocked  by 
standing  trains  for  as  long  as  20  or  30  min- 
utes at  a  time,  and  that  this  fact  .was  com- 
monly known  to  persons  using  the  roads  and 
crossings  in  the  Clayton  couMuunlty.  These 
conditions  and  the  frequent  and  common  use 
of  tbe  east  side  plantation  road,  and  the  north 
crossing,  by  persons  traveling  In  vehicles, 
was  known  to  tbe  appellant  railroad  company. 

On  the  day  of  the  Injury,  Mr.  Williams 
had  come  from  tbe  south,  traveling  up  the 
public  road  on  the  east  side  of  the  railroad 
in  his  automobile  to  the  south  crossing  for 
the  purpose  of  crossing  tbe  track  at  this  pub- 
lic crossing,  going  from  east  to  west  on  this 
public  road.  When  be  reached  this  south 
public  crossing,  he  found  It  blocked  by  appel- 
lant's cars,  and  after  waiting  about  two  min- 
utes he  decided  that  he  would  follow  the  plan- 
tation road  north  on  the  east  side  of  tbe 
track  and  cross  over  the  track  at  the  north 
crossing.  He  said  he  knew  that  it  was  a 
common  everyday  occurrence  for  this  south 
crossing  to  be  blocked  from  IS  to  30  minutes 
at  a  time,  and  he  decided  to  not  wait  longer 
for  the  crossing  to  be  oi»ened,  but  pursued  the 
usual  and  customary  way  of  cros^g  the 
track  by  going  up  the  plantation  road  on  the 
east  side  and  crossing  over  at  tbe  north 
crossing  Into  the  public  road  <»i  the  west 


side  So,  he  started  norUi  on  Otis  plantation 
road  on  the  east  aide  of  the  track,  and,  .when 
he  reached  the  north  crossing  and  turned 
west  on  the  crossing  to  cross  the  tra<*,  he 
and  bis  autoipobile  were  struck  and  Injured 
by  the  passenger  train  of  appellant  whldi 
was  proceeding  north  on  the  main  line  at  a 
rate  of  speed  of  about  87  miles  per  hour.  At 
the  time  there  were  two  freight  trains  on  tlie 
passing  track,  one  of  which  was  headed  south 
and  tbe  other  was  headed  north,  and  the  en- 
gine of  the  north-bound  freight  train  was 
standing  stUl  m  the  passing  trade  a  distance 
ot  088  feet  south  ot  this  north  crossing.  It 
was  a  clear  day,  and  the  track  was  straight 
and  unobstructed  for  at  least  tbe  distance  ot 
533  feet  south  of  the  imrth  crossing.  Tbe 
app^ee  testifies  that  he  was  traveling  along 
in  his  automobile  on  this  road,  and  that  he 
turned  .west  at  the  north  crossing  to  cross 
over  and  was  on  the  track  when  he  was 
strui*  and  Injured  by  the  train.  He  says 
there  was  no  warning  given  by  the  engineer 
of  the  approach  of  the  train  either  by  bell  or 
whistle,  and  that  the  first  that  he  knew  of 
tike  ai^roach  of  the  train  was  when  the  en- 
gine struck  hia  car  in  which  he  was  riding. 
Other  witnesses  for  appellee  Williams  testi- 
fied that  no  warning  by  bell  or  whistle  was 
given  by  the  engineer  before  the  injury  oc- 
curred. 

It  appears  from  tbe  record.  Including  pic- 
tures, diagrams,  maps,  etc.,  filed  here,  that 
the  two  private  or  field  roads  leading  north 
and  east  respectively  Immediately  east  of 
the  north  crossing  were  comparatively  dim, 
unused  roads,  and  that  the  plantation  road 
leading  from  tbe  south  crossing  to  the  north 
crossing  east  of  tbe  track  appeared  to  be  a 
plain  and  much  traveled  road  leading  to  and 
over  the  north  crossing.  It  further  appears 
conclusively  from  the  testimony  In  this  rec- 
ord that  the  en^eer  of  the  passenger  train 
which  struck  appellee  Williams  could  have 
seen,  and  did  see,  Williams  and  his  automo- 
bile traveling  north  in  the  road  on  the  east 
side  of  the  track  for  a  distance  of  at  least 
533  feet  before  tbe  passenger  train  reached 
the  north  crossing.  Tbe  «iglneer  testified 
that  he  saw  the  automobile  and  WllUams 
while  he  was  traveling  this  distance  of  533 
feet,  and  that  he  was  watching  the  automo- 
bile closely,  and  that  be  <ri}served  that  Mr. 
Williams  did  not  look  back  toward  the  train. 

I^e  engineer  testified: 

"X  was  watdiins  the  aatomobile  very  dosely, 
and  just  as  soon  as  I  seen  the  left  forward  wheu 
make  just  a  turn,  why,  I  thoagbt  he  was  goiiiS 
to  try  to  cross.  Why,  by  his  motion  of  the  head 
that  he  hod  never  looked  around,  I  could  just 
see  tbe  side  ot  his  cheek,  and  it  looked  to  me 
he  did  not  look  to  see  where  I  was,  or  any- 
thing else.  Q.  And  ytm  noticed  he  didn't  look 
badt?  A.  I  am  positive  about  it  Q.  Xoe  are 
sure  of  it?  A.  f  es,  sir." 

Which  testimony  shows  conduslveiy  that 
the  attentlcm  of  the  engineer  was  attracted 
to  the  traveling  automoUle  and  ite  occupant, 
and  that  he  had  them  und^  ebservatipn  Sm 
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a  distance  of  orer  000  feet  before  the  croHk 
lug  was  readied  by  tbe  train. 

The  engines  also  testified  for  tbe  rail- 
road oompany  that  be  had  stt^^wd  at  the 
COayton  station  and  then  proceeded  north  on 
tbe  main  line,  Increasing  his  speed  until  he 
was  trarAUi^  at  the  rate  of  about  37  mUes 
per  hour  whrai  be  passed  the  north  clear 
eoA  of  Que  passing  tracdfc  at  wblcb  point  the 
engine  of  tbe  north^Kmnd  frright  train  ms 
standing.  He  testified  that  he  eonnded  the 
road  cnHMdng  wamli^  at  aoine  p(^  south 
of  the  south  pnbUc  cnnsinK,  and  i^aln  about 
600  feet  aooth  of  the  north  eroeslng,  and 
that  be  started  his  b^  to  ringing,  -wbidi 
was  woiked  ant<Hnatlcally,  and  that  it  con- 
tinned  to  ring  until  reachbig  tbe  nwHi  aos»- 
Ing;  that  he  saw  appellee,  WUlUinw,  in  his 
automobile  traveling  north  on  the  plantatloiL 
road  east  of  the  tratik  and  observed  him 
closely,  but  that  he  did  not  think  Williams 
was  going  to  cross  ttie  railroad  track  at  tbe 
north  croedng,  but  he  thon^t  "Vnillams 
wonid  turn  out  eastward  into  the  Add  road 
leading  east  from  the  north  crossliuc;  that, 
as  soon  as  he  saw  Williams  torn  west  to- 
ward tbe  north  croeelng,  be  immediately  ap- 
plied tiie  brakes  and  did  everything  within 
bis  power  to  stop  his  train  and  avert  the 
Injury;  and  that  at  the  time  he  struck  the 
automoUle  tbe  speed  of  the  train  bad  be«i 
reduced  to  about  eight  miles  per  hour. 

The  undisputed  evidence  In  this  case  shows 
that  the  appellee,  Williams,  undertook  to 
cross  the  railroad  track  without  first  look- 
ing or  listening  for  tbe  approach  of  trains, 
nor  did  he  stop  or  make  any  effort  whatever 
to  discover  the  approach  of  any  train,  but 
went  upon  the  track  without  taking  any  pre- 
caution whatsoever  for  his  own  safety.  By 
the  mere  turning  of  his  head  to  the  l^  he 
could  have  seen,  or  should  have  seen,  the 
approaching  train  and  avoided  the  Injury; 
the  day  was  bright,  the  track  clear  and  un- 
obstructed to  his  view  for  several  hundred 
feet  south  of  the  crossing,  and  tbe  least  bit 
of  care  and  energy  on  bis  part  In  looking 
would  have  brought  to  his  full  view  the  fast 
approaching  train  before  he  reached  the 
crossing;  and  he  could  have  stopped  his 
automobile  within  a  short  distance  and  no 
injury  would  have  occurred. 

The  proof  In  the  record  shows  that  the 
appellee,  T^lllame,  was  seriously  Injured, 
which  may  be  permanent,  and  from  which 
he  suffered  f<»:  a  consdderable  length  of 
time ;  and  that,  in  addition  to  the  damages 
for  the  personal  Injury,  he  claimed  that  he 
was  damaged  by  being  Incapacitated  and 
prevented  from  carrying  on  the  business  of 
his  plantation,  and  that  he  had  to  hire  an- 
other man,  for  $195,  In  his  place  to  look 
after  his  business,  and  that  on  account  of 
his  not  being  able  to  give  his  personal  atten- 
tion to  his  business  he  lost  SO  bales  of  cot- 
ton which  were  not  picked  out  of  the  field, 
and  that  several  of  his  tenants  left  his  prem- 
ises.   He  also  claims  damages  for  the  in- 


jury to  Us  Ford  aotomobllev  and  lioapltal 
expenses  and  doctors'  bills,  etc. 

We  deemed  It  neoeesary  to  state  the  tacts 
of  this  case  at  length  because  the  case  de- 
pends upon  the  whole  facts  in  evidence. 

Tbe  aiq)dlant  railroad  company  assigns 
several  errors  of  the  lower  court  and  urges  a 
revmal  of  tbe  jndgmoit  obtained  below; 
but,  after  a  careful  examination  of  all  of 
these  omtentiaos,  we  think  that  only  two  of 
the  grounds  presented  for  rerarsal  are  due 
serious  consld^titlon  and  discussion  by  us. 
^niey  are:  BVrat;  wbetber  the  lower  court 
erred  in  refusing  to  exclude  all  of  tbe  evl- 
dence  and  grant  a  peremptory  instruction 
for  th»  railroad  eon^tany;  second,  wbeOier 
the  circuit  court  erred  in  permitting  the  tes- 
timony to  go  to  t2ie  jury  vrlth  tetemsueB  to 
flie  damages  daimed  by  appellee  WlUiama  In 
tbe  loss  of  tbMj  bales  of  cotton,  and  tbe 
loss  of  tmants  from  his  plantation;  and, 
also,  whether  the  judgment  of  $10,000  la 
grossly  excessive  in  view  of  our  **cancurT«it 
ne^lgenoe''  statute,  irtiich  provides  that  dam- 
ages shall  be  diminished  In  proportion  to 
the  amount  of  negligence  attributable  to  the 
person  injured.  In  other  words,  whether  or 
not  tbe  judgment  is  excessive 

[1 ,  f]  The  main  question  In  tbe  case,  wbldi 
has  given  us  considerable  trouble,  Is  whether 
or  not  the  evidence  Is  sufficient  to  raise  a 
question  of  fact  for  a  jury  to  determine,  as 
to  whether  the  railroad  company  was  guilty 
of  negligence  In  causing  the  Injury  to  the 
appellea  If  the  act  of  the  railroad  company 
causing  the  injury  constituted  mere"  negli- 
gence; then  the  appellee  will  be  entitled  to 
recover  damages,  regardless  of  whether  he 
was  guilty  of  gross  negligence  which  con- 
tributed to  the  Injury.  We  do  not  hesitate 
to  hold  that  the  conclusive  proof  In  this  rec- 
ord shows,  as  a  matter  of  fact  and  law,  that 
tbe  appellee,  WilMama,  vras  guilty  of  gross 
negligence  In  going  upon  the  railroad  crossing 
without  using  any  care  or  caution  whatever 
for  his  own  safety.  But  this  fact  cannot  de- 
feat his  recovery  for  some  amount  of  dam- 
ages. If  the  railroad  company  was  guilty  of 
n^Ugence.   Chapter  135,  Acts  of  1910. 

The  condensed  facts  present  this  kind  of  a 
case:  When  Williams  reached  the  south  pub- 
lic crossing,  going  west,  he  found  it  blocked, 
as  was  usual  and  as  was  commonly  known, 
at  that  point.  He  then  proceeded  north  on 
the  plantation  road  Inmiedlately  east  of  the 
railroad  to  the  north  crossing,  where  he  In- 
tended to  cross  over  west  Into  the  public 
road.  This  plantation  road  on  the  east  side 
was  used  generally  and  frequently  by  the 
publia  It  was  necessarily  used  a  great  deal 
by  the  public  on  account  of  the  customary 
and  usual  blocking  of  the  south  crossing,  and 
also  It  was  commonly  used  by  the  public  who 
desired  for  other  reasons  to  cross  over  the 
track  at  the  north  crossing.  This  north 
crossing,  the  crossing  upon  whl(A  app^ee, 
WUliams,  was  Injured,  was  used  by  the  pub- 
lic generally  and  as  ftequently  ^  planta^ 
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tion  road  on  the  east  aide  of  the  track-  The 

railroad  company  had  full  knowledge  of  the 
fact  that  the  south  croflaing  was  uanally  and 
habltoally  blocked  with  trains,  and  that  it 
was  blocked  on  this  occasion,  and  that  par- 
ties desiring  to  croas  were  compelled  to  use 
the  north  prtvate  crossing  and  the  plantation 
road  leading  to  the  north  crossing;  and  the 
raUroad  company  also  knew  that  the  road  on 
the  east  side  was  frequently  and  habitually 
used  by  the  public  In  fact,  the  railroad 
comimny  had  knowledge  of  all  of  these  con- 
ditlooB  and  drcumatances  connected  with  the 
situation  at  this  station  of  Olaytoa  and  the 
crossings  nortli  of  it 

Now,  1^*8  see,  Williams-  was  driving  along 
north  in  his  automobile  in  the  plantation  road 
east  of  and  doae  by  the  track,  and  had  not 
looked  back  nor  toward  the  track  w^  and 
south  of  him.  As  Williams  was  traveling 
along  In  the  road,  the  engineer  on  the  pas- 
senger train  staited  from  the  depot,  coming 
north,  and  had  Increased  his  speed  to  about 
37  miles  per  hour  at  the  point  where  he 
came  in  sight  of  the  automobile,  which  was 
a  distance  of  over  000  feet  before  he  and  the 
automobile  reached  the  north  crossing.  The 
engineer  said  that  he  could  clearly  see  the 
automobile  and  Williams  In  it;  that  he  was 
watching  the  automobile  closely  and  paying 
attention  to  the  occupant  of  it;  and  that  he 
was  observing  it  so  closely  that  he  could 
state  positively  that  the  occupant,  WUUanu, 
did  not  turn  his  head  around  and  look  back 
toward  the  approaching  train  at  any  time. 
The  engineer  could  plainly  see,  and  he  says 
that  he  did  see,  the  automobile  moving  north 
on  the  road  toward  the  north  railroad  cross- 
ing; that  he  watched  It  while  he  traveled  a 
distance  of  more  than  600  feet;  and  that  the 
driver,  Williams,  did  not  look  back  for  the 
train.  Williams  was  therefore  evidMitly  un- 
aware of  the  fact  that  the  train  was  ap- 
proaching. But  the  engineer  says  that  he 
did  not  think  that  the  driver  of  the  machine 
Intoided  to  cross  the  railroad  track  at  the 
north  crossing,  but  that  he  thought  he  would 
turn  out  east  Into  the  field  road,  which  was 
a  dim,  unused  road  turning  to  tike  east  at  a 
point  opposite  the  north  crossing.  Of  course, 
what  the  engineer  thought  cannot  govern 
solely  in  a  question  of  negligence;  but  the 
test  la,  not  what  he  thought,  but  what  a  pru- 
dent man  ought  to  have  thougbt  and  done  un- 
der the  circumstances,  and  whether  or  not  he 
exercised  ordinary  care  and  caution  In  fail- 
ing to  give  some  warning,  either  by  bell  or 
whistle,  of  his  approach  to  the  crossing  after 
he  saw  that  appellee,  Williams,  was  paying 
DO  attention  to  falm,  and  was  not  aware  of  his 
impending  danger,  seeing  that  he  was  going 
toward  and  approaching  the  crossing,  a  place 
of  peril,  and  would  probably  attempt  to  cross 
the  track  when  he  reached  it 

The  engineer  was  observing  the  car;  he 
could  see  that  it  would  very  likely  cross  the 
railroad  track  at  the  crossing;  he  knew  the 
driver  did  not  know  of  his  approach,  or  the 


danger  and  perUons  poaUlon  he  was  fast  plac- 
ing himself  in— tin  engineer  knew  all  of  this 
and  could  see  and  appreciate  the  wbxAB  sl^ 
nation  at  a  point  more  than  000  feet  before 
he  reached  tlie  creasing.  He  knew  this  road 
so  frequ«itly  traveled  would  lead  the  trav^er 
across  the  track  at  the  north  crossing.  He 
knew  that  the  south  public  crossing  was 
blo^ed  as  usual  and  that  persons  desiring  to 
cross  would,  as  usual,  use  the  north  crossing 
to  cross  over  to  the  road  on  the  west  aide. 
With  this  situatioQ  within  his  knowledge 
and  plain  view,  and  with  plenty  of  time  in 
which  to  act,  he  increased  the  speed  of  his 
train  as  rapidly  as  possible,  and  proceeded 
ahead  toward  this  crossing  without  ringing 
the  bell  or  sounding  the  whistlOb  one  blast  of 
which  would  probably  have  prevented  the  in- 
Jury,  and  made  no  effort  to  protect  the  auto- 
mobile from  colilsioa  when  he  knew  the  driv- 
er of  it  was  unaware  of  hia  danger,  and 
would  very*  probably  attempt  to  cross  over 
the  track — and  stntdc  the  appellee,  causing 
the  injury  and  damage  sued  for  in  this  case. 

It]  We  tliink  that  the  acts  and  conduct  of 
the  engineer,  according  to  his  own  testlmcHiy, 
were  sufficient  to  raise  a  question  of  fact,  to 
be  determined  by  the  Jury,  as  to  wbetbw  or 
not  the  railroad  company  was  guilty  of  iKg- 
ligence. 

We  do  not  overlook  the  numnons  authori- 
ties cited  by  counsel  on  both  sides  of  this 
controversy,  and  have  endeavored  to  famil- 
iarise ourselves  with  the  well-established 
rules  of  law  announced  in  the  decisions  dted 
by  counscL  We  know  that,  as  a  general  rule, 
the  engineer,  in  the  character  of  case  before 
us,  would  have  a  right  to  assume  that  a  {tar- 
ty before  crossing  the  track  would  exerdoe 
due  care  and  caution  for  his  own  safety; 
that  the  engineer,  ordinarily,  could  rely  upon 
this  presumptioQ  the  same  as  he  could  right- 
fully assume  that  a  party  walking  upon  the 
track,  not  In  peril  known  to  the  engineer, 
would  get  off  before  reached  by  the  approach- 
ing train.  These  rules  announce  good  law 
and  should  be  followed  In  proper  cases.  The 
case  at  bar  presents  the  question  of  fact,  to 
be  determined  by  a  Jury,  as  to  whether  or 
not,  under  all  the  facts  and  circumstances 
here,  the  engineer  knew  of  the  impending 
peril  of  Williams,  and  that  WllUams  was  not 
aware  of  it,  and  should  have  givw  aome 
warning,  either  by  bell  or  whistle,  when  be 
saw  that  the  appellee  would  rwy  probably 
reach  a  dangerous  position  on  this  crossing 
which  be  was  unaware  ol^  and  wbidi  would 
result  in  his  injury.  The  Jury  oould  well 
decide,  under  the  facts  and  drcnmstancea 
here,  that  the  engineer  did  not  exerdae  the 
care  and  caution  reqnlied  of  a  reaaonably 
prudent  person,  and  that  he  was  ne^igimt  In 
the  performance  of  his  duty.  The  jury  would 
have  been  equally  Justlfled,  if  it  had  seen 
proper  in  its  Judgment,  In  finding  that  the 
engineer  was  not  gulltr  of  negligence,  but 
that  be  acted  with  reasmuble  care  and  cau- 
tion under  the  circumstances,  as  any  rea- 
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sonablj  prudent  paten  aboold  have  done  nn- 
der  the  saioe  conditions  aa  there  presented. 

These  doee  qneetions  of  negligence  rel 
ntm  can  only  be  determined  safely  and  rl^t- 
eoQflly  fba  juries  of  Uie  country.  A  stand- 
ard of  CMidnct  ccmadtutlng  negligence,  or 
due  aae.  In  the  nnmerona  affairs  of  life,  can- 
not be  safdy  eatabHsbed  from  the  Bench; 
but  sach  questlMia  most  be  left  to  tbe  logic 
and  reasrailng  ot  the  laymen  wbo  compose 
tiie  juries,  taken  from  all  the  walks  of  life, 
and  who  are  familiar  vlth  ordinary  buman 
aSalzs  and  genocal  ctmdlttcms  of  everyday 
Ufa.  Iq  view  of  th6se  conclusions,  we  do 
not  think  the  lower  court  erred  In  submitting 
tiw  question  of  n^V^^enee  to  die  jury;  and, 
so  far  as  tiie  finding  by  the  Jury  of  the  11a- 
Ullty  oC  railroad  crnqpany  fw  the  In* 
Juries  bi  oonoemed,  we  hold  that  the  judg- 
ment of  the  loww  court  should  be  affirmed. 
Russell  T,  At<Al8on  By.'  Go.,  70  Ho.  App.  88; 
Hodges  T.  St  L..  K.  O.  &  K.  By.  Ga,  71  Mo. 
60;  Davis  v.  Louisville  By.  Co.  (Ey.)  97  S. 
W.  1122;  Cleveland  R.  Ca  v.  Baker.  106  III. 
App.  SOO;  Jarrel  v.  N.  O.  &  N.  E.  B.  Co.,  100 
Miss.  60.  67  South.  609;  Hartman  v.  Chicago, 
G.  W.  B.  Co..  132  Iowa,  682,  110  N.  W.  10; 
Gorder's  Adm»r  v.  C,  N.  O.  .&  T.  P.  H.  R.  Co., 
166  Ey.  S36, 169  S.  W.  1144;  Nichols  v.  Chi- 
cago B.  Ca.  128  Iowa,  286.  100  N.  W.  1116; 
I,  O.  By.  Co.  T.  DlUon.  Ill  Miss.  623,  71 
South.  800 ;  Weiss  v.  Great  Northern  R.  Co., 
110  Bnnn.  366,  188  N.  W.  433;  Southern  By. 
Co.  T.  Lawler.  11  Ala.  App.  241,  66  South. 
869;  Valln  v.  Milwaukee  ft  N.  R.  Co..  82  Wis. 
1.  51  K.  W.  1064.  88  Am.  St  Rep.  17. 

[4]  As  to  the  seccmd  contention  of  appel- 
lant, that  tbe  judgment  is  excessive,  under 
chapter  IS^  Acta  of  1910,  and  that  no  recov- 
ery can  be  had  with  reference  to  the  cotton 
left  In  tbe  fields,  we  have  given  these  ques- 
tions very  carefnl  consideration,  and  we  can- 
not escape  Uie  conclusion  that  -the  verdict 
and  judgment  for  910,000  in  this  cava  la 
groealy  excessive. 

CI]  In  the  flrat  place,  we  think  that  the 
$1,360  dalmed  by  appellee  as  damages  suf- 
fered by  him  on  account  of  his  forced  ab* 
sence  from  his  plantation  which  resulted  In 
the  loss  of  80  bales  ot  cotton  and  several  ten- 
ants leaving  the  place  Is  speculative  and  too 
remote  for  recovery  In  this  case.  The 
amount  of  numey,  9196.  whldi  was  neces* 
sary  to  pay  to  tiie  manage  who  tot^  the 
place  of  appellee  while  he  was  disabled  and 
incapadtated,  Is  recoverable  hm;  but  to 
say  that  the  railroad  must  pay  for  tbe  neg- 
ligence or  incompetency  of  this  hired  man- 
ager, or  for  the  families  leaving  the  place, 
vrMdh  BAgtA  have  han?ened  anyway,  or  to 
say  that  appellant  must  pay  for  the  cotton 
left  In  tbe  fields  because  no  cue  was  hired  to 
l^ck  it  would  be  to  charge  tiie  appellant  with 
damages  which  could  not  be  said  to  have 
been  proximatdy  caused  by  Its  act  of  neg- 
ligence, and  damages  tbat  did  not  reason 
ably  and  naturally  result  from  the  injury 
caused  by  the  negHgence  ot  the  railroad  ccmi- 


pany.  Bladcman  r.  Proprietors,     tte.  ^4; 
18  Oyc.  141,  note  17. 

We  are  also  cleariy  convinced  that  the 
Judgment  for  910,000  In  this  case  la  excessive, 
for  the  reason  that  the  aroellee,  WUltams, 
contributed  to  his  Injury  by  his  own  gross 
negligence,  which  would  bar  recovery  here 
If  It  were'  not  for  our  concurrent  negligence 
statute  (chapter  136,  Acts  of  1010),  which 
comes  to  his  rescue  and  saves  him  from  de- 
feat But  we  feel  certain  that  the  verdict 
of  the  jury  Is  contrary  to  the  evidence  and 
the  law.  and  Is  manifestly  wnm«.  in  tUs. 
that  the  Jury  failed  to  dtmlnleh  tbs  damages 
In  proportion  to  tbe  amount  n^lgenoe  at> 
trltmtable  to  the  an^eUee  WUllams.  We  do 
not  say  that  the  verdict  of  910,000  Is  not 
sujiported  1^  the  testimony  as  to  the  damages 
and  personal  Injuries  of  aiqpellee,  WlUlams, 
and  we  would  not  disturb  this  verdict  of 
910.000,  if  the  appellee,  Tmilama,  had  not 
himself  been  guilty  <tf  n^gence.  We  do, 
not  think  that  Williams  was  witltled  to  more 
than  $10,000  or  $12,000  for  his  Injuries  and 
damages  If  he  had  been  free  of  nesUgenoe; 
and  we  hold  that  the  evidence  would  not 
Justify  a  larger  verdict  than  $10,000  912r 
000,  even  If  tbe  appellee  had  been  guilty  of 
no  negligence  at  all;  but  what  Is  very  evi- 
dent and  plain  to  us  Is  that  the  jury  failed 
to  diminish  the  amount  of  damages  in  pro- 
porttim  to  tbe  gross  negligence  of  0»  appel-  ■ 
lee  Tmilams,  and  we  think  tbla  court  should 
take  notice  of  this  ctmcuirait  negligence  stat- 
ute In  Its  entirety,  and  see  that  the  juries 
observe  the  pro  visions  therein,  and  diminish 
the  damages  In  proper  cases  where  tbe  evi- 
dence manifestly  justifies  It 

Tbe  appellant  railroad  cononny  here  was 
guilty  only  of  mere  negUgence,  and  appellee, 
Willlaau^  was  guilty  of  gross  negUgence; 
and  this  court  is  justified  in  holding  as  a 
matter  of  law  that  appellee,  Williams,  was 
guilty  of  gross  negligence  under  the  facts  In 
this  case,  and  that  the  jury  foiled  to  diminish 
the  damages  on  this  account  and  fiiiled  to 
charge  the  appellee  with  bis  n^llgenoe  and 
proportionately  decrease  the  amount  of  re* 
covery.  Therefbre  the  verdict  Is  contrary  to 
the  law  and  the  evidence  as  to  the  amount 
of  damages  assessed.  It  Is  rather  difficult 
ftnr  us  to  apportion,  and  we  would  not  un- 
dertake or  attempt  to  ai^xntlon  the  negll- 
graice  of  the  parties  in  any  case,  unless  the 
case  la  so  plain  and  tbe  Injustice  so  palpable 
that  we  feel  nfe  In  acting,  as  In  this  case, 
in  whl^  event  we  diall  not  hesitate  to  do 
80.  Thar^re  we  hold  that  the  proof  In  this 
case  shows  that  aa  a  matter  of  fact  and  law. 
the  appellee,  Williams,  was  guilty  itf  greater 
negligence  than  the  appellant  railroad  com- 
pany, and  as  910,000  or  91^000  would  have 
been  the  maximum  amount  of  recovery  al- 
lowed to  stand  In  this  case,  with  the  claim 
for  the  loss  of  tiie  cotton  ^eluded,  we  can 
safdy  say  it  is  right  and  Just  In  this  case 
tikat  the  Ju^ment  should  be  reduced  to  $6,- 
000.  The  appellee  here  would  be  barred  from 
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Koamr  wlthoat  tbe  aid  of  diapter  185^  Acts 
of  1910,  and  io  accepting  tbe  benefits  of  tlila 
act  be  cannot  Ignore  the  latter  prortaton  con- 
tained tberdn.  tIs.: 

"But  damages  shall  be  dimlnlsbflil  tar  tte 
Jary  in  proporti<»i  to  the  amoant  of  ne^^cnos 
attribatabto  to  the  person  injured." 

If  the  appellee  will  enter  a  remlttltar  here 
for  $6,000»  the  Judgment  of  the  lower  court 
win  be  affirmed;  otherwise.  It  wlU  bo  ze- 
Toned,  and  the  com  rwnanded. 

Of  Ala.  Aiw,  S) 

iniXiEiR  T.  VSATB.  US  IMr.  40&) 
(Ooart  of  Appeals  of  Alabama.  April  3,  1S17.) 

1.  OaniiNAi:.  LtAW  «s>693  —  Affkal  akd  Eb- 
BOB^TlUELT  OBJEcnova 

Objection  of  an  accused  to  erldence  after 
witness  hss  answered  a  Qoestion  comes  too  late 
to  authorize  Uiis  ooort  to  reriew  aetitni  of  lower 
eoort 

(Ed.  Note.— For  otlier  ca— ,  see  Criminal 
Law.  CenL  i  liBSO.] 

2.  Criuiral  I^w  ^»006(29  —  Appeai.  aito 
Ebrob— Waitib  of  Ebbob. 

Where  accused  objected  to  tbe  question  ask- 
ed a  witness,  but  msde  no  objection  to  the  an- 
swer nor  motion  to  exclude  the  sane^  the  error, 
if  any,  is  waived  cm  appeal. 
8.  Cbiuiitai,  Law  «=3338(7)— Tbiait— Bxolu- 
BION  ov  TnmicoNT. 

Xtefnsal  to  allow  accused  to  show  that  tbe 
prosecution  was  b^^  in  witness'  court  by  li., 
who  was  mad  at  accused.  Is  not  error,  whm  it 
does  not  appear  that  L.  was  the  prosecutor  or 
had  testified  in  the  case. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent.  Dig.  1  866.] 

4,  CamxifAi.  Tmw  <s»829(D— Aftbaz.  and 
Ebbob— RErusAi.  of  Instbuctiokb  Cofbbbd 

BT  CHABOE. 

Refusal  of  an  instruction  fully  eoTwed  by 
tbe  charge  as  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |  2011.] 

5.  Cbimibai,  Law  «=>798(1)— IwBTBUCTioirB— 
Reasonable  Doubt. 

An  instruction  that,  "if  one  of  you  does  not 
believe  beyond  a  reasonable  doubt  that  defend- 
ant is  guilty,  you  cannot  find  defendant  guilty,** 
is  bad. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  lfr40.] 
e.  CsnnNAL  Law  *=»814(17)  — Tbial— Ib- 

8TBUCTI0NS— EbBOHBODS  RBQUEaTB. 
Where  evidence  is  positive,  refusal  to  grant 
a  requested  charge  on  circumstantial  eridenoe  is 
not  error. 

[Ed.  Note.— For  other  cBses,  see  Criminal 
Law,  Cent.  Dig.  S  IWd.] 

7.  Cbimirax.  Law  ^=3784(4)— Tbiaxt-Cibouh- 
•tantial  Evidence— Mislbadiho  and  Ab- 
ouuentativb  iHSTBaOTIOn. 

An  instruction  that  circumstantial  evidence 
*'is  always  insufiicient  when,  assnmlns  all  to  be 
proved  which  tbe  evidence  tends  to  prove,  some 
other  reasonable  hypothesis  may  still  be  true, 
for  It  Is  the  actual  exclusion  of  every  other  rea- 
sonable hypothesis  wbicb  invests  mere  rirenm* 
stsoces  with  tbe  force  of  truth."  is  erroneous, 
being  misleading  and  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1884. 1960.] 

8.  Obiminai.  Law  «=»815(2)  — Tbial— Coic- 
ifKNTS  ON  Evidence. 

Where  judge  does  not  undertake  to  tell  jury 
what  evidence  was,  he  has  a  right  in  his  charge 


to  assume  fsets  tor  pnrposiBs  of  fliiiotislinc  dv 

law  of  tlie  case. 

[Ed.  Note.— For  other  cases,  sea  Cri»issl 
Law,  Cent.  Dig.  i  1986.] 

Appeal  from  Circuit  Court,  Franklin  Om- 
tj;  a  P.  Almon,  Judge. 

Fayette  HUler  was  convicted  of  potU: 
dronkenness,  and  appeals.  Afflnned. 

The  following  diarges  were  refoaed  to  do- 

foidast: 

(1)  "In  tlie  application  of  circnnistantia]  eri- 
dence  to  the  determination  of  a  case  the  uCiikx 
caution  shoold  be  used.  It  is  alwa^  inacS- 
cient  when,  assuming  all  to  be  proved  which  tbt 
evidence  tends  to  prove,  some  other  reasoBsble 
hypothesis  may  stiu  be  true,  for  it  is  t^w  actosl 
exausion  of  every  other  reasonable  hrpoCbesis 
wliich  invests  mere  drcnmstances  with  tbe  fores 
of  truth." 

(D)  "I  charge  you,  gentlemen,  if  mie  <rf  you 
does  not  bdieve  bvoud  a  reasonable  dcndit  niat 
defoidant  la  guilty,  yon  cannot  find  detBida« 

guilty." 

The  guestL<m  to  the  wltneaa  Ttaonqpaon.  o^ 

jected  to,  was  as  follows: 

"What  was  his  appearance?" 

WiUlam  Stell,  of  RussellvlUe,  for  appelant. 
W.  Jj.  Martin,  Atty.  Gen.,  and  Harwda  G. 
Davis,  Aast  Atty.  Gen.,  for  the  States 

SAMFORP,  J.  The  defendant,  Fayette 
Miller,  was  tried  and  convicted  in  tlie  di^ 
cult  court  of  Franklin  county  on  tbe  cbarg^ 
of  public  dmnkenneas  and  trom  a  Jndgawnc 
of  conviction  he  a[v>eala. 

[1]  The  objections  to  the  evidence  aet  oat 
on  pages  3,  4,  and  6  of  the  transcript,  in  each 
instance  having  been  made  after  tlie  witness 
had  answered  the  question,  came  too  late  to 
authorize  this  court  to  review  the  action  of 
the  lower  court.  Smith  v.  State,  183  Ala.  m, 
62  South.  864. 

[2]  The  defendant  objected  to  the  question 
asked  the  witness  Thompson,  as  set  out  on 
page  3  of  the  transcript,  but  he  did  not  ob- 
ject to  the  answer,  nor  did  he  move  to  ex- 
clude the  same;  therefore  any  supposed  er- 
ror of  the  court  was  waived;  besides,  ttw 
question  was  entirely  prcq>er. 

[3]  The  court  did  not  err  In  refnslng  to  al- 
low the  defendant  to  show  by  the  witness 
Sims  "that  the  prosecution  was  began  in  his 
(Sims')  court  by  Llndley,  and  that  Undley 
was  mad  at  Miller,"  It  not  having  been  showa 
that  Llndley  was  the  prosecutor,  nor  does  it 
appear  that  he  had  testified  In  the  case. 

[4, 6]  Change  D  was  fully  covered  by 
charge  X ;  and  therefore  its  refusal  was  not 
error.  Smith  v.  State,  166  Ala.  60,  51  South. 
610.  Besides,  the  charge  was  bad.  Diammid 
T.  State,  72  South.  668. 

[1,7]  The  court  did  not  err  in  refusing 
chaige  No.  1.  The  evidence  In  this  case  was 
[WBitlve,  and  this  charge  was  inapplicable,  as 
It  charged  on  circumstantial  evidence.  Bail- 
ey V.  State,  16S  Ala.  4,  53  South.  290,  390. 
Besides  this,  the  diarge  was  misleading  and 
argumentative,  and  for  these  reasoDS  was  a 
bad  charge. 
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[8]  find  no  error  In  tbe  general  dianfe 
of  tbe  court.  OQie  court  did  not  make  the 
statement  or  nndeitake  to  tell  the  3urj  what 
the  eridence  was.  He  only  hypoQieslBed,  as 
he  had  a  perfect  right  to  do.  In  lllnstratlng  to 
tbe  Jury  the  law  of  tbe  case. 

We  And  no  error  In  the  record.  It  follows, 
therefbre,  that  the  Judgment  (tf  the  lower 
court  mnst  be  affirmed. 

Affirmed. 

('8  AJa.  Atv.  S) 

UINOB  T.  C(HSBMAN.    iH  IHt.  140.) 
<CbQrt  of  Appeals  of  Alabama.    Feb.  6.  1917. 
Rehearing  Denied  April  3,  1917.) 

1.  AHtUAU  •s>4<^ACTION  rOB  KUXXNO 
AnIMAIA— PUADIH O— "WlEJJruLLT  AND  IN- 
TENTION AIXT . " 

In  an  actioo  for  damages  for  kilUiig  a  dog, 
an  aUegation  that  drfendant  willfully  and  inten- 
tionally shot  and  killed  the  dog  was  not  de- 
murrable for  failure  to  aver  that  the  killing  was 
wrongful,  since  the  phrase  "willfully  and  inten- 
tiocally"  imports  that  the  act  was  wrongful. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  |g  115-122. 

For  other  definitions,  see  Words  and  Phrases. 
EMzst  and  Second  Series,  WUlful— WiUfolly: 
Intentionallj.] 

2.  Uastkb  and  Ssbtant  «»320— Tobt  or 

SeBVANT— PX.£ADZNQ. 

In  an  action  for  damages  for  killing  a  dog, 
an  allegatioii  that  the  person  UUing  the  dog 
was  acting  under  defendant's  instructions  was 
not  demurrable,  as  not  alleging  that  the  serrant 
was  acting  within  tbe  scope  of  bis  authority. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  1268,  1269.] 

8.  Plkadinq  «s»206— DsicuBBEa— Spkcifica- 

TIOK  OF  GbOUNDB. 

In  an  actitm  for  damages  for  killing  a  dog, 
an  answer  alleging  that  uie  dog  was  engaged 
in  an  assault  upon  defendant's  guineas,  that  he 
bad  prior  thereto  killed  and  <Aa8ed  the  guineas, 
and  was,  when  killed,  upva  defendant's  prem- 
ises, destroying  his  property,  and  that  it  was 
necessary  to  kill  the  dog  to  protect  the  prop- 
erty, was  good  as  against  a  demurrer  failing  to 
point  out  the  specific  errors  in  the  plea,  as  re- 
quired by  Code  1907,  1  684a 
^[Ed.  Note.— For  other  caan,  see  Pleading, 
Cent  Dig.  H  513-519.] 

4.  Affcal  and  Ebbob  «=>2S1C^ — Bbbbbtino 
Orounds  ^low— Puudino. 

Where  defects  in  pleadings  are  not  made 
ground  of  demurrer,  they  'will  not  be  considered 
on  review. 

5.  AaniALB  9=986— Actions— ETmENcs. 

In  an  action  for  damages  for  killing  a  dog, 
destroying  defendant's  property,  evidence  show- 
ing that  the  property  had  been  depredated  on 
by  dogs  before  was  competent,  as  illostrattng 
toe  character  of  the  act  of  the  dog  when  It  was 
killed. 

[Ed.  Note.— For  other  cases,  see  Animals, 

Cent  Dig.  iS  297-808.] 

6.  Animals  «=»86— Actions— Bvidencn. 

In  an  action  for  damages  for  killing  a  dog, 
evidence  that  after  the  kiUm^  defoidant'e  proiH 
erty  was  no  longer  molested,  was  improper. 

[Ed.  IKote.— For  other  cases,  see  AntmnK 
Cent  Dig.  H  297-808.1  ^ 

7.  Animals  ^t=o85 — ^Actions— iNerBncnoNS. 

In  an  action  for  damages-  for  kUIlng  a  dog, 
worrying  defendant's  guineas,  an  instruction  to 
find  for  plaintiff  unless  the  jury  believed  that 
at  the  time  the  dog  was  killed  the  guinesa  were 


in  further  imminent  danger  from  the  dog  was 
properly  refused,  as  being  misleading. 
[Dd.  Note.— For  other  casesL  see  Animals, 

Cent  Dig.  »  297-808.] 

8.  TbIAL  (3=>194(14  — iNBXBUOnONB— PbOT- 
INCB  OF  juBT. 

In  an  action  for  damages  for  killing  a  dog, 
an  in8trueti<ni  that  the  jury  might  consider  the 
previous  conduct  of  the  dog,  in  determining 
whether  it  was  necessary  to  shoot  in  order  to 
save  defendant's  property,  was  erroneous,  as  in- 
vading the  province  of  the  jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dlk.  i  464] 

9.  Tbiai,  «s»191(5)  —  Inotbuctions^  Aaamc- 
iNo  Facto. 

In  an  action  for  damages  for  killing  a  dog, 
engaged  in  worrying  defendant's  guineas,  an  in- 
structi(m  that  the  jury  might  consider  the  pre- 
vious ctHidnct  of  the  ai»g  killed,  in  determining 
whether  it  was  necessary  to  shoot  in  order  to 
save  defendant's  property,  was  erroneous,  in  as- 
suming that  the  dog  was  in  pursuit  of  the 
guineas. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  i  42&] 

10.  TBIAL  «S>244^  —  iNSnnonONS— UNDtTB 
E^OICINENCB  TO  FA0X8. 

In  an  action  for  damages  for  kiUing  a  dog 
engaged  In  molesting  d^endant's  property,  an 
instruction  tiiat  the  jury  might  consider  the 
previous  eondnct  of  the  dog  In  detmninlng 
whether  it  was  necessary  to  shoot  in  order  to 
save  defedant's  property  was  erroneous,  as  ^v- 
ing  undue  prommence  to  the  fact  of  previous 
depredations. 

[Ed.  Note.— For  other  cases,  see  ^Trlal,  Cent 
Dig.  S  579.] 

Aw)eal  from  Circuit  Court,  Greene  Coun- 
ty; Bernard  Harwood,  Judge. 

Action  by  Phillip  B.  Minor  agatust  Thomas 
W.  Coleman,  Judgment  for  defendant,  and 
plaintiff  appeals.  Berersed  and  remanded. 

The  first  coont  of  the  oomplali^  la  that: 
Plaintiff  daims  of  defendant  •  *  •  dam- 
ages for  that  heretofore,  to  wit,  de- 
fendant did  willfully  and  intentionally  shoot 
and  lull  one  pointer  dog,  the  property  of  plain- 
tiff, of  the  value  of.  to  wit  llSOT 

The  second  connt,  as  originally  filed 
charges  that  defendant  did,  by  and  through 
one  Jim  Ward,  who  was  the  agent  of  defend- 
ant, and  acting  under  his  InstructlonB,  wUl- 
folly  and  Intentionally  shoot  and  kill  one  dog, 
tlie  •  property  of  plalntlfl.  This  was  after- 
wards amended  by  averring  that  the  said 
Jim  Ward,  when  he  shot  and  killed  plaln- 
tUTs  said  dog  as  aforesaid,  was  acting  with- 
in the  scope  of  his  authority.  It  was  also 
amended  by  adding  the  word  "wrongfully" 
next  before  the  word  "willfully"  wherever 
the  same  occnn  in  eadi  count  of  the  com- 
plaint 

Defendant's  third  plea  la  as  follows: 

That  at  the  time  the  dog  mentioned  in  the 
complaint  was  killed,  he  was  engaged  In  an  as- 
sault upon  and  destro^ii)g  defendant's  property; 
that,  immediately  before  said  dog  was  shot,  it 
had  killed  one  of  defendant's  guineas,  and,  wnea 
shot  was  pursuing  another.  Defendant  avers 
that  said  dog  had,  on  divers  occasions  prior 
thereto,  depredated  on  defendant's  premises, 
killing  and  chasing  defen^lanVs  guineas,  and 
was,  when  killed,  npon  d«.teBd*^'^'P  Ti^^nasoB. 
destroying  defendant's  Ptt^c*^'  ^ 
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DccetMrr  to  km  nld  dog  t»  protect  dcCendanf  ■ 
proper^. 

Tbe  following  diaqpB  wu  vefiued  to  i^aln- 
tiff: 

G.  Toa  must  return  a  verdict  for  iiUintiff  fn 
this  oue.  unlet*  you  believe  bom  the  evideaoe 
that  at  tbe  time  tbe  dog  waa  killed  the  guineas 
were  in  further  imminent  danger  from  the  dog. 

Hie  fbllowing  charge  waa  given  for  de- 
fendant: 

8.  Yon  have  a  rishr  to  look  at  previoua 
condact  of  the  dog  uUad,  In  determining  wh^li- 
er  it  was  neoMarj  to  ahoot  in  order  to  aave 
defendantra  pnptrtj, 

UeKlalcty,  McQueen  *  Aldridge^  ot  Tusca- 
looee,  for  appellant,  B.  B.  Erlna,  of  Oreeos- 
boro,  for  appellee. 

BROWN,  J.  The  roles  of  law  applicable 
to  this  case  were  announced  in  the  following 
caaea:  Kersbaw  v.  UcEown,  12  Ala.  App. 
48S,  66  South.  6S0;  Means  t.  Morgan.  2  Ala. 
App.  ff47,  06  South.  758;  Ouw  t.  MdCown, 
192  Ala.  480,  68  South.  841,  L.  B.  A.  1915  E, 
972.  In  Kershaw  t.  McKown,  aupra,  It  was 
held  that  a  complaint  alleging  the  "wrong- 
ful" shooting  and  killing  of  idalntlff's  dog,  of 
the  "raloe  of  9100,"  stated  a  good  canse  of 
action. 

[1]  If,  tiierefore,  tbe  appellant's  omtention 
that  tbe  arermeDts  of  the  complaint  that  tbe 
defendant  "wUlfnlly  and  IntentlonaUT^  killed 
the  dog  in  question  Import*  that  the  act  of 
the  defendant  waa  wrongful,  the  ruling  of 
the  court  on  the  demnrrers  only  resulted  In 
tbe  plaintiff  amending  both  counts  of  his 
complaint  by  adding  the  word  **wrongfor' 
before  "wlllfnl  and  intentional,*'  and  vas 
without  injury. 

The  second  count  of  the  complaint  aa  origi- 
nally filed  avers  that: 

"The  defendant  did,  by  and  tbrough  one  Jim 
Ward,  who  was  tbe  agent  of  the  denudant  end 
acting  under  hit  inatruction,  willfully  and  in- 
tentionally shoot  and  kill  one  dog,  tbe  prm;ierty 
of  tbe  plaintiff,  of  tbe  value  of,  to  wit,  yisO." 

The  word  '*wlllfnl,"  in  the  connection  here 
used,  Imports  more  than  that  the  act  was  in- 
tentional. It  has  bem  held  by  our  court  that 
"  *wlll£all7*  is  a  strong  word,  mudk  stronger 
than  the  word  Intentionally.'  *  •  •  It 
means  governed  by  the  will,  obstinate,  per- 
verse." Johnson  r.  State,  61  Ala.  tt.  And 
again,  that  an  act,  to  be  wUUol,  must  be 
"without  lawful  excaae."  BarrlsiHi  t.  State, 
37  Ala.  IM.  "Willful  means  governed  by  tbe 
will,  without  yielding  to  reason."  Hawes  t. 
State.  S8  Ala.  87,  7  South.  302.  And  by  oth- 
ers that  it  carries  Qie  meaning  that  the  act 
was  "with  bad  or  evil  purpose,  without 
ground  for  believing  the  act  to  be  lawfuL" 
Roby  T.  Kewsom,  121  Oa.  679.  49  S.  E.  694. 
68  L.  R.  A.  601 ;  State  v.  Fairbanks,  IIB  La. 
407,  89  South.  443 ;  Oommonwealth  t.  Knee- 
land.  20  Pick.  (Mass.)  220.  See  also  Words 
and  Phrases.  40  Cyc.  938: 

"nie  words  SriUfuI'  and  VIIUuIIt*  are  of 
wHoewbat  raried  slgnificaaee,  acctwduig  to  the 
context  in  which  they  are  used  in  particnlar 
cases,  and  tiM  nature  of  As  subject  mder  dis- 


cossloD  or  treatmait  They  are  Ciei|iitji4y  aMri 
in  tbe  seBse  ot  *intenticDal]y,'  or  in  other  vorii 
implying  porpoee  or  design,  or  piuceie^Bg  fxwm 
a  oiHisdoDs  motive  of  tbe  wQl,  as  fPii'  i~ 
from  accidental  or  involontary,  and  dtey  ■(* 
accordingly  used  in  the 

wiUiogly,    designedly,    purpesdy.  ohatin«E'--T. 
stubbornly,   inflexibly,  pervos^,  voimtari:;. 
deliberately  with  set  porpoee^  beisc  go«'«cD«d 
tbe  win.  without  regard  to  reason,  or  witixiS! 
yielding  to  reasfm." 

"Willfully"  and  "intenUooaliy,"  as  used  1l 
the  oomplafait  in  this  case,  Import  tint  tbe 
act  of  killing  the  Aog  was  not  ooly  Intwitloa- 
al,  but  wrongfoL 

[2]  While,  as  we  have  said,  the  ruling  oa 
the  demurrer  presenting  this  pbaae  of  the 
qnestlon  was  ercwr  without  injury.  ■  decWsc 
is  here  made  necessary  by  tbe  oonrfs  sos- 
tainlcg  to  the  second  count  tbe  djetnorrer 
taking  the  point  "that  it  is  not  alleced  ia 
said  count  that  Jim  Ward  was  acting  within 
tbe  scope  of  his  authority  wben  be  shot  tbe 
dog,"  in  the  face  of  the  averment  tbnt  Ward 
"iros  acting  under  Mm  [defendant's]  testrvo- 
tioM."  If  tbe  spedflc  act  was  directed  or 
commanded  to  be  dmie  by  tlie  defendant,  as 
this  averment  imports,  he  was  liable;.  Wil- 
liams T.  HendrldES.  115  Ala.  27T,  22  Sonth. 
439,  41  U  &  A.  600,  07  Am.  St  Bep^  32: 
Smith  T.  Causey,  22  Ala.  068. 

[3]  Tbe  defendanrs  tldrd  plea  wu  not 
subject  to  tbe  objections  pointed  cot  In  tbe 
demurrers  to  the  plea,  and  tbe  ruling  of  the 
court  thweon  was  free  from  erivnr.  Code 
1907.  i  5340. 

[4]  Xbe  pcdnt,  argued  in  brlet  that  tbe 
value  d  tbe  propot^  being  destroyed  by  tbe 
dog  was  so  greatly  disproportionate  to  tbe 
value  of  tbe  dog  that  the  defutdant  waa  nor 
Jnstifled  in  kllUng  the  dog  was  xiot  made  a 
ground  of  donnrrer,  and  that  QoestiMi  is  not 
presented. 

The  evidence  Is  without  dispute  that  tbe 
dog  was  klUed  by  Ward  on  the  defendants 
premises  and  acc<ndlng  to  the  d^endanf  s  in- 
structiMia,  and  tends  to  show  that  this  dog. 
with  two  otters,  at  tbe  time  It  was  kUed. 
waa  in  the  act  of  lAaalng  the  defendant's 
guineas.  When  first  seen  bj  Ward,  tbe  gnln- 
eas  were  flying  away  from  the  dogs,  and  this 
dog  was  running  in  the  same,  or  practically 
tbe  same^  dlrecti(m  that  the  guineas  wm  fly- 
ing. After  the  dog  was  shot.  Ward  found  a 
dead  guinea  near  where  he  first  discovered 
the  dogs. 

[6]  Under  the  issues  fotmed  the  plead- 
ings, the  evld^ioe  offered  by  tbe  d^endant 
tending  to  show  Uiat  defendant's  gnlneas  In 
tills  same  Indosore  had  been  depredated  oa 
bj  doff  was  competoit,  aa  this  evidence 
tended  to  Illustrate  and  give  character  to  the 
act  of  the  doff  on  13ie  occarion  It  waa  killed, 
and  to  llUistnte  the  danger  In  which  the 
fowls  were  placed  by  the  ccmdnct  of  tbe  dog. 

[I]  *rb»  defondant,  over  tbe  oh}ectloa  of 
the  plaintiff,  was  allowed  to  show  tfaa^  aftcr 
tbe  plalntifTs  dog  was  killed,  the  deteodant 
snflored  no  fortbw  d^redatlMis  on  bis  prop- 
erty bj  dogs.  ZhB  (Hilj  aeoi7  th^  ooald 
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Justify  the  adariaslon  ct  tbli  erldence  1b  tb&t 
it  afforded  an  Inference  that  the  plaintiff's 
dog  was  the  one  guilty  of  the  depredations. 
We  are  of  opinion  that  this  evidence  affords 
no  8Dch  legitimate  Inference ;  that  at  beet  It 
affwds  room  tor  mere  conjectora  that  plain* 
tiff's  dog  was  the  guilt;  agent.  A  fortiori, 
after  the  killing  of  this  dog,  the  owner  of  the 
guilty  dog  or  dogs,  to  save  than  from  like 
doom,  couflned  them.  The  court  erred  In  ad- 
mitting tbe  testimony. 

The  issues  were  properly  submitted  to  the 
Jury,  and  the  afflnnatlve  charge  was  refused 
without  emar. 

[7]  Charge  C  possessed  misleading  tenden- 
ciB&,  and  was  properly  refused. 

[1-10]  There  la  no  positive  evidence  that 
the  dog  In  question  had  been  guUty  of  previ- 
ous depredatl<nis  on  the  de&odanf  s  guineas, 
nor  was  there  any  positive  evidence  that  It 
Itllled  the  guinea  found  by  Ward  soon  after 
the  dog  was  shot.  These  were  questions  for 
the  Jury,  under  the  evidence  in  the  case. 
"Previous  conduct,"  as  used  In  cbarge  8  giv- 
en at  the  defendant* B  instance,  can  refw  to 
nothing  except  the  previous  depredations  by 
the  dogs  on  the  defendant's  guineas,  and  in 
assuming  that  the  plaintiffs  dog  was  the 
guilty  agent  the  charge  invaded  the  province 
of  the  Jury.  The  charge  also  assumes  that 
the  dog,  wheq  killed,  was  in  pursuit  of  the 
guineas,  and  for  these  reasons  it  was  error 
to  give  the  charge.  Birmingham  By.  Co.  v. 
MnUen,  138  Ala.  614,  35  South.  701.  The 
charge  Is  also  subject  to  the  vice  of  giving 
imdne  prominence  to  the  fftct  of  previous 
depredations.  Huskey  v.  State,  129  Ala.  dS, 
20  South.  88S;  6  Mayf.  Dig.  128,  }  10. 

For  the  errors  pointed  out,  the  Judgmeot  is 
reversed,  and  tbe  cause  remanded. 

Bevened  and  remanded. 


(15  Ala.  App.  7) 

DALBT  T.  STATB.    (8  DIv.  4&U 

(Court  of  Appeals  of  Alabama.   March  28. 
1917.) 

JUBT  ^S=*S1(S)  —  BlOHT  TO  TBIAI.  BT  JUBT-— 

StATUTB— GOH8TXTnnONAI.ITT. 
Acts  1915,  p.  940,  requirm^  def^dant  in- 
dicted for  misdemeanor  to  file  with  the  clerk  of 
the  court  a  written  demand  for  trial  by  jory,  is 
not  violative  of  Coast.  1901,  |  6,  gnaranteomg 
la  all  criminal  prosecutions  by  indictment  that 
accused  shall  have  a  speedy  trial  by  an  impar- 
tial Jury  of  the  county  or  district  fai  which  the 
offense  Is  committed,  merdy  beoavsa  It  raqaires 
the  demand  to  be  in  writlnip 

[Ed.  Note^For  other  casesi  bss  Jniy.  -Oent. 

DigTiaoBj  . 

Appeal  tram  Circuit  Court,  Jackson  Oouo- 
ty;  W.  W.  Haralson,  Judg& 

John  Daley  was  convicted  q£  an  offense, 

and  he  appeals.  Affirmed. 

James  G.  Phelps  and  MUo  Moody,  botb  of 
8oottBb(no,  tot  aivellant.  W.  U  Martin, 
Atty.  Oen.,  for  fbe  State. 

BROWN,  P^  J.  The  appellant  contends 
that  the  act  approved  S^tember  28,  1915 


(Acts  191S.  940),  In  BO  fb  as  It  requlrei 
the  defendant  indicted  for  a  misdemeanor  to 
file  with  the  derk  of  the  oonrt  a  written  de- 
mand for  trial  by  Jury,  Is  Tlolattve  ot  section 
0  ot  the  Gonstltntl<ai  of  1901,  gnarante^ng 
In  all  criminal  prosecutions  by  indlctmoit 
the  accused  shall  have  a  speedy  public  trial 
by  an  impartial  Jury  of  the  county  or  dis- 
trict in  wtalcb  the  offense  is  committed,  be- 
cause It  requires  the  demand  to  be  made  in 
writing.  This  ocmtraitlon  is  folly  answered 
in  tlie  following  cases:  Alford  v.  State  ex  rel. 
Attorney  General,  170  Ala.  178,  51  South. 
218.  Ann.  Gas.  10120. 1093 ;  Connelly  v.  State, 
60  Ala.  89,  31  Am.  Rep.  34;  Ireland  v.  State, 
11  Ala.  App.  155,  e&  South.  443 ;  Frazler  v. 
State,  11  Ala.  App.  285,  66  South.  879. 

There  was  evldoice  before  the  court  au- 
thorizing the  conclusion  announced  in  the 
Judgment  of  guilt,  and  a  new  trial  was  prop- 
erly denied.  Mulligan  v.  State*  72  South. 
781. 

Affirmed. 

(Ift  Ala.  App.  7) 
JONES  T.  STATa    (8  Div.  412.) 
(Court  of  Appeals  of  Alabama.    Jan.  30.  1917. 
Rehearing  Denied  March  23, 1917.) 

1.  J  u  B  T   «=»116  —  Quashing    Venirb  — 
GnoTTwoa. 

Under  Acts  1900,  p.  820,  f  82,  providing 
that  if  the  sheriff  fails  to  summon  any  of  the 
jurors  drawn,  or  any  Juror  summoned  ftiila  or 
r^Ufies  to  attend  the  trial,  or  if  there  is  anj 
mistake  io  the  name  of  any  juror  drawn  or  sum- 
moned, none  nor  all  of  these  grounds  riiall  be 
sufficient  to  quash  tbe  venire  or  continue  the 
cause,  motion  to  quash  venire  because  mistake 
in  names  of  two  Jurors,  and  because  name  ot  <me 
Juror  was  not  served  an  Hie  d^iendant,  was  prop- 
erly ovnmled. 

D^ii^'iSy  o""- 

2.  Homicide  ^166(2)— Monrs—EnDnrct- 
AnusBSiBiijTr. 

In  prosecution  for  murder,  witness  was  prop- 
erly allowed  to  state  that  a  month  before  the 
killing,  defendant,  when  told  that  deceased  was 
going  to  whip  him,  said  that  he  was  not  maii 
mough. 

[£)d.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  8$  321,  822.] 

3.  HOMIOIOB  9=3>167(8)— BVIDEIfOfr-CABBTINQ 

Weapon— Aduissibiutt. 
In  prosecotion  for  moider  by  dtoothu,  eri* 
dence  uiat  defendant  was  seen  with  a  pistol  a 
short  time  prior  to  the  fcilllnf  was  admlasiblb 

tBd.  Note.— For  other  caaea,  see  l&mddde, 
Gflnt  Dig.  I  889.] 

4.  WlTNESSKd  4=^202— TTBB   or   PlOrUBB  TO 

Aid  TEsmioNT. 
In  prosecution  tor  murder  by  shooting.  It 
was  not  error  to  permit  a  witness  to  look  at  a 
picture  of  a  pistol  in  order  to  identify  the  Und 
of  a  pistol  he  testified  to  having  seen  In  defend- 
ant's possewion. 

[Kd.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  SS  866,  867.] 

5.  HOWCIOB  «=»178(1>— BJVIDBKCB— ADXISS!- 
BIXJTT. 

Though  it  is  competent  for  one  accused  ot 
mnrder  to  show  tiiat  another  committed  the  of- 
fense, Budi  proof  must  be  conBned  to  ealMrtantlal 
facts  and  ruate  to  the  roa  ^ttfith  ■»  ^t  It  was 
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propCT  to  exdud«  the  qnestion  to  a  witoen 
whether  be  had  been  trying  to  make  arrange- 
ments to  kin  deceased. 

[Ed.  Note.— For  other  caaes,  Me  HtHooicide. 
Oent.  Dig.  |  807 J 

6h  WiTNESSBa  «=>268(1)— Cbosb-Examination 

—UsB  OF  Bloodhounds. 
When  evidence  that  bloodhoundB  trailed  de- 
fmdant  to  hie  tume  is  admitted,  defendant 
flhonld  have  the  fullest  opportunity  crosa- 
examination  to  inquire  Into  the  breeding  and 
training  of  the  dogs,  and  into  all  circumstances 
and  details  of  the  hunt 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8S  981,  938.  939.] 

7.  WiTNESSBa   «=>268(1)  —  OBosa-BzAianA- 
TioN— Use  of  Bloodhounds. 

Where  witness  testified  that  he  trained 
bloodhonnds,  and  that  they  tracked  defendant 
from  the  place  of  the  murder  to  his  home,  it 
was  not  errw  to  ezdode  the  qaestion  whether 
he  had  ever  trailed  a  man  by  the  same  dogs 
where  the  court  stated  that  he  would  allow  any 
question  as  to  what  witness  knew  about  the 
dogs,  and  wheither  he  was  there  with  than. 

[Ed.  Note.— For  other  cases,  see  Witneeaee, 
Cent  Dig.  ($  931,  938,  939.] 

8.  CBlunrAL  I^W  <S=»665(^— TBUIr-BxAia- 
NATION  or  WiTNXSS  UHDEB  BUU. 

It  is  within  the  discretion  of  the  court  to 
permit  a  witness  who  has  violated  the  rule  by  re- 
maining in  the  court  to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Oent  Dig.  S  16B9.] 

9.  Obiminal  Law  «=>368(2),  448(4)  —  Evi- 
DBNCB  —  ADMISSIBUJTZ  —  CONCLUSION  07 

Witness. 

In  prosecution  for  murder,  question  whether 
defendant  and  deceased  were  carrying  guns  for 
each  other  was  properly  excluded  as  calliog  for 
condusioo,  and  not  part  of  the  res  geste. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  |  815,  103«K  103&] 

10.  Cbihiital  Law  «=>7S9(17)— Instbuotions 

— REABONABUi  DOUBT. 
In  prosecution  for  murder^  a  charge  ftiiling 
to  predicate  probability  of  innocence,  which 
would  require  acquittal  as  aridng  out  of  the 
evidence,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fiS  1816-1849, 1921, 1960, 1967.] 

- 11.  Ceiminal  Law  ®=!>561(1)  —  QtrANTim  or 
Pboof^" Reasonable  Doubt." 
A  reasonable  doubt  not  arising  from  the  evi- 
dence or  not  existing  in  the  fa<»  of  the  whole 
eirtdence  la  not  a  premier  predlcato  for  an  ac- 
qtdttali 

I  Ed.  Note.— For  other  casea,  sea  Criminal 
Law.  Cent  Dig.  f  1267.] 

12.  Cbihinal  Law  «»1186(4)  —  Afpbaa  — 

Habicless  Esbob, 
Where  the  court  charged  generally  on  rea- 
sonable doubt,  giving  accused  tiie  beorat  of  his 
requested  instruction  thereon,  whidi  was  refused, 
the  en&c,  if  any^was  harmless  under  Surawoe 
Court  rule  46  (176  Ala.  x±n,  providing  that  it 
must  be  made  to  appear  amrmatlveJj  that  the 
emr  complained  of  has  probably  injwrioasly  af- 
fected the  substantial  rigbt  of  oeCendant  beCm 
the  ease  will  be  reversed. 
18.  Cbiuinal  Law  ^ssaSOTCl)— AaamoiiTA.- 

Tivx  iNsntuonoNS. 
In  prosecution  for  murder,  instruction  that 
if  It  is  not  shown  tlmt  the  dogs  could  take  up 
and  carry  the  trail  of  a  human  being  after  the 
time  shown  to  have  elapsed,  the  jary  riiould  not 
Gonsidw  the  trailing  ot  the  dogs  as  a  clrcum- 
Btance,  was  properly  refused  as  aTgnmentativ& 

[Ed.  Note.— For  other  esses,  see  Orlndnal 
Law,  Oent  Dig.  W  1805,  1968,  I960.]  


14.  ChnnnAL  Law  «=»814(8,  9)  —  iNsmnra- 

TIONS— AfPLICABIUTr  TO  BVIDBNCB. 
In  prosecution  for  murder,  instruction  that 
if  the  jury  believed  that  a  witness  instead  of 
accused  may  have  killed  deceased,  or  if  they 
were  in  doubt  as  to  who  killed  deceased,  they 
should  acquit  defendant  was  properly  refuse^ 
in  the  abswce  of  evidence  that  the  witness  or 
any  other  than  defendant  killed  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  1979.] 

Appeal  from  Circolt  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

La  Fayette  Jones  was  convicted  ot  murder 
in  the  second  degree,  and  he  appeala.  Affirm- 
ed. 

The  facts  8affl<dently  ai;q>ear.  The  follow- 
ing charges  were  refused  to  defendant: 

(1)  If  there  is  a  reasonable  probabili^  of 
defendant's  innocence,  this  may  be  a  just  foun- 
dation for  a  reasonable  doubt  of  his  fuUt;  and 
therefore  for  his  acquittal. 

(2)  The  court  charges  the  jarr  that  if  ft  is  not 
shown  that  the  dogs  could  take  up  and  carry 
the  trail  of  a  human  beinc  after  the  lapse  ot 
the  time  when  deceased  was  killed  to  the  time  of 
putting  them  on  the  trail,  thra  you  should  not 
consider  the  trailing  of  the  dogs  as  a  circum- 
stance in  this  case. 

(3)  If  the  jury  6nd  from  the  evidence  that  the 
witness  Tom  MuUican  may  have  killed  deceased, 
or  yon  are  left  in  a  stato  of  doubt  and  uncer- 
tainty as  to  who  killed  deceased,  then  yon 
shoura  acquit  def«dant 

Mllo  Moody,  of  Scottsboro,  for  appellant 
W.  L.  Martin,  Atty.  Gen.,  and  P.  W.  Turner, 
Asst  Atty.  Oen.,  for  the  Stat& 

BBICKEN,  J.  The  defendant,  La  Fayette 
Jones,  was  indicted  for  murder  In  the  first 
degree,  and  was  convicted  of  mnrder  in  the 
second  degree.  There  were  no  eyewitnesses 
to  the  killing.  The  evidence  In  this  case 
showed  that  the  deceased,  Matton  MnlUcan, 
came  to  his  death  by  a  gunshot  wound.  It 
also  showed  that  bad  feeling  existed  between 
the  defendant  and  the  deceased ;  and  that  the 
defradant  had  made  threats  against  the  de- 
ceased; and  that  on  the  day  of  the  killing, 
the  defendant  was  in  the  proxlnUty  of  the 
scene  of  the  homidde  about  the  time  the  of* 
fecse  was  committed.  Bloodhounds  trailed 
the  track  of  &  man  from  the  scoie  of  the 
killing  to  the  home  ot  the  defendant  The 
truck  was  shown  to  have  measured  the  same 
length  and  width  of  the  track  of  the  defend- 
ant The  defoidant'a  first  statement  as  to 
his  whereabouts  <hi  the  day  of  the  homiclda 
was  that  he  reached  his  home  by  12  o'dock. 
Whea  testifying  as  a  witness  in  his  own  be- 
half (m  the  trial  of  this  cause,  he  swore  that 
be  reached  his  bcMne  on  that  day  at  8  o'clodt 
Testimony  of  other  witnesses  showed  that  he 
did  reach  his  h<mie  at  or  abont  8  o^tiock  in 
the  afternoon  on  the  day  of  the  homicide. 

The  motive  tor  Uie  crime  and  the  <9por- 
tunity  to  commit  It  the  defendant  appear 
to  be  established  by  the  evidence  beyond  a 
reasonable  doubt  There  was  some  ^ort  by 
the  defendant  undertaking  to  show  that  an- 
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otber,  the  brother  of  deceased,  did  the  kUI- 
Ing;  but  no  substantlTe  facts  were  prorai 

in  thlB  connection. 

[1]  The  motion  to  quash  the  venire  because 
of  mistakes  In  the  names  of  two  of  the  jurors 
ai'd  because  the  name  of  one  of  the  jurors 
had  not  been  served  upon  the  defendant  was 
properly  OTerruled.  Section  28  of  the  act 
known  as  the  jury  law  (Acts  1909,  p.  317) 
expressly  provides  that  no  objection  can  be 
taken  to  any  venire -of  Jurors  except  for 
fraud  In  drawing  or  summoning  the  Jurots. 
Tlie  same  act  also  provides  that: 

"If  the  sheriff  fails  to  summon  anv  (tf  the  jn- 
rore  drawn,  or  any  juror  summoned  fall  or  re- 
fuses to  attend  the  trial,  or  if  there  is  any  mis- 
take in  the  name  of  any  Juror  drawo  or  sumr- 
moned,  none,  nor  all  of  these  grouada  shall  be 
sufficient  to  quash  the  venire  or  continue  the 
cause."   Acts  1909,  p.  317,  S  ^  at  page  32a 

This  court  held,  In  the  case  of  Vlncenzo  v. 
State,  1  Ala.  App.  62,  65  South.  451,  that  a 
motion  based  upon  the  same  point  as  this  one 
was.  without  merit  The  ruling  of , the  Su- 
preme Court  in  the  case  of  Smith  v.  State, 
165  Ala.  66,  51  South.  610.  is  to  the  same  ef- 
fect 

[2]  On  the  trial  of  the  case,  Lonnle  Wal- 
ler, a  witness  for  the  state,  over  the  objec- 
tion of  the  defendant  was  permitted  to  tes- 
tify that  about  a  month  before  the  killing 
the  defendant,  when  told  that  his  uncle  (the 
deceased)  was  going  to  whip  him,  said  that 
he  was  not  man  enough.  The  defendant  mov- 
ed to  exclude  this  testimony  on  the  groond 
that  It  was  Immaterial  and  Irrelevant  The 
court  did  not  err  in  permitting  this  testimony 
to  stand,  for  the  manifest  effect  of  such  n, 
statement  showed  that  bad  feeing  existed 
between  the  defendant  and  the  deceased,  the 
tendency  of  which  was  to  prove  a  motive  for 
the  commission  of  the  offense,  whidi  is  al- 
ways permissible. 

[3. 4]  There  is  no  merit  In  the  objection  to 
the  ruling  of  the  court  in  permitting  the  state 
to  prove  that  the  defendant  was  seen  with 
a  pistol  a  short  time  prior  to  the  killing.  The 
fact  of  ownership  or  jMssesslon  of  a  weapon 
may  be  of  some  probative  force,  and  may 
tend  to  show  preparatlcm  for  the  crime,  and 
la  therefore  admissible.  Neither  Is  there  any 
merit  In  the  objection  to  the  court  permit- 
ting a  witness  on  the  stand  to  look  at  the 
picture  of  a  pistol  in  order  to  identify  the 
kind  of  a  i^tol  he  had  testified  to  having 
seen  in  the  posses^cm  inC  the  defendant  No 
Injury  or  harm  could  have  resulted  there- 
from. 

[5]  On  cross-examination  of  state's  witness 
T.  R.  MulUcan,  the  defendant  propounded 
the  following  question:  "Tou  had  been  try- 
ing to  make  arrangements  to  kill  your  broth- 
er, had  you  not7*  and  excepted  to  the  rul- 
ing of  the  court  In  sustaining  the  <Ajectlon 
by  the  state.  There  is  clearly  no  merit  in 
this  ccmtention,  for  it  Is  a  well-settled  prop- 
osition of  law  that  while  It  Is  competent  fOr 
the  accused  to  show  that  another  committed 
the  offense  charged,  yet  such  proof  must  be 


confined  to  substantial  facts,  and  must  re-, 
late  to  the  res  gestte,  and  not  to  conduct, 
declarations,  or  alleged  otmfesslons  of  the 
party  on  whom  it  Is  attempted  to  cast  sus- 
picion. Tennlson  v.  State,  183  Ala.  1,  62 
South.  780.  The  question  propounded  was 
objectlonaMe  because  it  could  not  have  evok- 
ed testlmwiy  wUch  would  come  within  this 
rule. 

[I,  7]  SUte  witness  L.  M.  Pblppa  testified 
that  he  was  in  the  bloodhound  business,  and 
that  he  kept  trained  dogs  to  hunt  human  be- 
ings ;  that  he  went  with  these  dogs  to  where 
deceased  was;  that  the  dogs,  after  having 
circled  the  hill  from  where  the  deceased  lay, 
took  up  a  track  8  or  10  feet  from  the  dead 
man,  and  foUowed  it  8%  miles  through  the 
mountains  Into  the  house  where  the  defend- 
ant lived;  that  In  foUowing  the  traU  with 
tlie  dogs  he  saw  the  trade  of  one  man  all 
the  way  In  soft  places;  that  he  measured 
the  tradf,  and  that  afterwards  he  measured 
the  shoe  of  the  defendant,  and  the  measure- 
ment was  the  same,  etc.  On  cross-examina- 
tion of  this  witness,  the  following  question 
was  asked:  "Did  you  ever  trail  a  man  down 
by  these  dogs  In  this  town  or  this  count?, 
or  any  other?"  and  defendant  excepted  to 
the  ruling  of  the  court  in  sustaining  objection 
Interposed  by  the  state.  It  is  a  well-settled 
principle  of  law  that  when  evidrace  of  this 
character  is  admitted,  a  defendant  should 
have  the  fullest  opportunity,  by  cross-exami- 
nation, to  Inquire  into  the  breeding  and  train- 
ing of  the  AogOf  and  into  all  circumstances 
and  details  of  the  hunt  Richardson  v.  State, 
145  Ala.  50,  41  South.  82,  8  Ann.  Gas.  lOS.  It 
is  contended  that  the  sustaining  of  the  objec- 
tion to  this  question  was  error,  In  that  It 
deprived  the  defendant  of  this  r^ht  The 
sustaining  of  this  objection  might  have  been 
error  had  not  the  court  instructed  the  de- 
fendant that  he  would  allow  him  to  ask  wit- 
ness anything  he  knew  about  the  dogs,  if  he 
was  there  with  them,  etc  Under  this  pw- 
mlsslon  from  the  court  the  defendant  was 
accorded  all  the  rights  cont^plated  by  the 
principle  of  law  above  mentioned;  thu^foie 
there  was  no  error  in  the  court's  having  sus- 
tained objection  to  the  question.  The  ques- 
tion as  propoun^d  was  faulty  in  itself,  for 
the  facts  or  circumstances  so  sou^^t  to  be 
brought  out  must  be  such  as  would  have  a 
proximate  tendency  to  shed  light  upon  the 
conduct  of  the  dogs  on  the  occasion  which  Is 
the  subject  of  Investigation.  Hadnot  v.  State^ 
3  Ala.  App.  103,  67  South.  S83;  Simpson  t. 
State,  111  Ala.  6,  20  South.  572;  AUen  T. 
State,  8  Ala.  App.  230,  62  South.  971. 

[t]  Other  Questions  raised  as  to  the  testi- 
mony of  this  witness  Phlpps  are  without 
error.  There  was  no  abuse  of  discretion  by 
the  court  In  permitting  Ben  Atnlp  to  teetUy, 
for  it  ts  within  the  discretion  of  the  court  to 
permit  a  witness  who  has  vi(dated  the  rule  by 
remaining  In  the  court  to  testify.  Jarvls  t. 
State,  138  Ala.  17,  34  South.  1026;  Huskey 
T.  State,  128  Ala.  86,  28  Boutb.  838;  Hall  t. 
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State.  s87  Ala.  46,  84  SodOl  680;  Burks  t. 
State,  120  A1&  887.  24  Soutb.  961. 

[I]  There  was  no  error  In  mstalning  tbe 
objM^iW  to  tbe  qoestlon  propoonded  to  de- 
f^dant'8  vltneBB  Lon  Jonea^  "Will  aak  yon 
irtiethw  or  not  tbey  were  carryinK  guns  tor 
each  other?"  This  qnesUon  clearly  called 
A>r  a  conclnsion.  and  also  sought  to  diow  an 
act  of  the  dilrd  party  not  a  part  of  the  res 
gdstee  of  the  crime.  Tennlaon  t.  State,  supra. 

Other  objections  to  the  rulings  of  tlw  court 
on  the  evidence  are  wiUxmt  merit 

[10-12]  Charge  1  was  w^  refused  because 
it  did  not  predicate  the  iwobaUlity  of  inno- 
cence which  would  require  an  acquittal  as 
arising  out  of  the  erldoice.  DstIs  t.  States 
188  Ala.  60, 66  South.  67.  A  reasonable  doubt 
not  arising  from  the  evidence,  or  not  exist- 
ing In  the  face  of  the  whole  wMence,  Is  not 
a  proper  predicate  for  acquittal.  McOIaln 
V.  State,  182  Ala.  81,  62  South.  241.  More- 
over,  the  court  chared  the  Jury  In  the  gen- 
eral oral  charge  on  the  quesUtm  of  reason- 
able doubt  in  Its  several  phases,  thus  giving 
to  the  defradant  the  benefit  ot  the  substance 
ot  the  refused  diaige;  and  rule  46,  Supreme 
Court  Practice  (176  Ala.  xxl),  requires  that 
it  must  be  made  to  afflrmkUvely  appear  Btter 
an  examination  of  the  entire  case  tbat  tbe 
error  complained  of  has  probably  injuriously 
affected  the  substantial  right  of  the  defend- 
ant before  a  case  will  be  reversed.  The  re- 
fusal to  ^ve  charge  1,  under  these  condi- 
tions, could  not  be  seriously  argued  to  have 
affected  the  rights  of  the  defendant  to  this 
extent. 

[1 3]  Charge  2  Is  argummtatlve,  and  Is  oth- 
erwise objectionable,  and  was  therefore  prc^ 
eriy  refused. 

[14]  Charge  3  was  properly  refused,  as 
there  was  no  evidence  In  this  case  to  diow 
that  another,  other  than  deflandant,  commit- 
ted the  offense. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  will  be  affirmed. 

Affirmed. 

On  Behearing. 

We  are  urged,  In  the  applicattm  re- 
hearing, to  reexamine  several  questions  pre- 
sented in  this  casfe.  This  we  have  done,  and 
we  find  no  reas<ni  to  change  the  conclusion 
hmtofore  announced. 

First  It  Is  Insisted  that  in  statihg  the 
case  upon  the  facts  this  court  seemed  to  en- 
tirely overlook  evidence  offered  by  the  de- 
fendant as  to  his  whereabouts  on  or  about 
the  hour  decttsed  came  to  his  death.  This 
inslst^ice  is  not  at  all  well  founded,  for  all 
the  evidence  has  been  carefully  examined 
and  the  seeming  conflicts  noted,  and  this 
court  held,  and  now  reaffirms,  that  these 
qnestloim  were  for  the  Jury,  and  that  Omj 
were  properly  submitted  to  the  Jury  for  its 
consideration,  and  tbaX  the  lower  oonrt  did 
not  err  in  so  doing. 

Second.  We  again  announce  and  hold  that 


the  court  properly  oranded  the  defendant's 
motion  to  quash  the  venire.  The  record  af- 
firmatively shows  tiiat  the  regular  Juror 
Willie  Hinshaw  had  not  been  summoned  at 
the  time  of  the  compliance  with  the  order  of 
the  court  to  forthwith  serve  upon  the  de- 
fendant a  list  of  tbe  names  of  the  Jurors 
drawn  and  summoned  for  tbe  week  of  tlw 
court  In  which  this  case  was  set  ft»r  trial 
and  a  list  of  the  special  JnroiB  dn^wn  In  this 
case,  together  with  a  eopy  of  the  indictment 
against  him,  etc.  The  fact  that  said  Juror 
Hinshaw  was  afterwards  found,  and  was  In 
attendance  upon  court,  could  in  no  sense  be 
taken  as  a  meritorious  ground  for  a  motion 
to  quash  the  venire.  In  addition  to  this,  It 
was  announced  by  the  oonrt  that  Juror  Hin- 
shaw would  not  be  put  upon  the  defoidant 
as  a  Juror  over  his  objection,  and  the  defend- 
ant declined  the  privilege  offered,  and  re- 
fused to  object  or  to  diallenge  said  Juror  for 
cause. 

Third.  Under  the  authorities  dted  in  the 
opinion,  this  court  holds  that  the  rulings  ot 
the  court  In  connection  with  the  effort  to 
show  that  another  than  the  defendant  c<xn- 
mitted  the  (^ense  of  whl<di  be  was  charged 
were  free  from  error,  and  the  conclusions  as 
announced  are  sound. 

Fourth.  There  is  no  merit  In  the  inslatence 
that  the  court  erred  in  Its  ruling  upon  tbe 
testimony  of  witness  Phlppe.  This  witness 
had  testified  that  tbe  dogs  used  upon  this 
occasion  were  blooded  dogs,  and  were  train- 
ed tf)T  trailing  human  beings,  etc.  The  de- 
fendant declined  to  avail  hlmsdf  of  the  priv- 
ilege granted  by  the  court  to  Inquire  Into  the 
training  and  capacity  of  the  dogs  In  question, 
for  under  the  pamisslon  granted  by  the 
court  an  almost  unlimited  scope  of  Inquiry 
with  reference  to  witness*  knowledge  of  the 
dogs,  th^  capacity,  eta,  was  accorded  the 
defendant,  of  which  he  did  not  take  advan- 
tage. 

VitQu  The  ruling  of  the  court  on  the  tes- 
timony of  defendant's  witness  Lem  Jones,  a 
brother  of  defendant,  was  without  error.  A 
proper  predicate  had,  been  laid,  and  It  was 
proper  to  prove  the  predicate  by  witness  D. 
O.  Austin.  1  Mayf.  Dig.  888,  f  244 ;  Burton 
V.  State,  116  Ala.  1.  22  South.  585. 

The  appllcatloa  for  rehearing  la  denial 

Appllcatiou  denied. 


(U  Aia.i«p.  U) 
ADDINOTON  v.  STATE.   (6  DiV.  1&) 

(Oourt  <tf  Appeals  of  Alabama.    Sept.  7,  1916l 
On  Application  for  Bdieariug, 
^OctTlO,  1016.) 

1.  Falsi   Prktenscs  «s»13— Uatekuxrt— 

BlOUT  TO  Rblt. 
The  false  pretense  by  which  a  ugnature  to 
a  mortgage  is  obtained  must  be  <rf  a  material 
fact,  calculated  to  deceiv^  sad  on  wUdi  the 
party  to  whom  it  is  made  has  the         to  rdy. 

[Bd.  Note.— For  othw  caaoa.  aee  B^dse  Fre- 
tensei.  Cent.  Dig.  f  17.] 
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2.  iNDionnin  Am   Iktobhation  «s>71— 

AlJ^OATIOlT  OV  PkeTTENSE. 
Id  the  absence  of  a  statote  dispensing  with 
-the  necesaity  of  stating  the  false  pretenses  re- 
lied on,  the  indictment  must  allege  the  pre- 
teeases  in  such  tenns  as  enable  the  court  to  de- 
termine whether  they  are  within  the  statutei 
•ttod  with  such  certainty  as  to  show  that  it  con- 
st! tutee  an  indictable  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informadoii,  Cent  Dig.  H  144^  174.  193, 
194.] 

3.  FaUK    PRBTBNeES    *»S4— iNDtOTSIBNIV- 

SuFFicncKcr. 
An  indictment  setting  forth  a  false  pretense, 
and  allegring  that  by  means  of  such  false  pre- 
tense defendant  obtained  the  signature  to  a 
mortgage,  sufficiently  alleges  that  the  false 
statement  was  nuide  as  a  tact,  was  material, 
and  that  it  was  rightfully  relied  on  by  the 
other  party. 

[Bd.  Note.— For  other  cases,  aae  False  Pre- 
tuiaes,  Cent  IHg.  |  46.] 

4.  iHDicncEifT  Am  Innnounoir  ^110(15) 
— Statutobt  Fouc. 

An  indictment  f<K>  &]ss  pretenses,  following 
the  form  prescribed  by  Code  1907,  S  7161,  form 
50,  is  somtnent. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  Sf  201-294.] 

5.  iMMcncEJTT  xiro  IifTonuTioir  «9>147— 
EteTKBAZ,  PartiinssB. 

'An  Indictment  Is  not  subject  to  demurrer, 
because  several  matters  are  sNeged  as  false  pre- 
tenses, some  of  which  are  aach  pretenses  within 
the  Btatates,  and  others  are  not;  but  the  aver- 
ments ofl  pretenses  not  within  the  statute  will 
"be  treated  as  surplusage,  unless  they  are  descrip- 
tire  averments. 

[Ed.  Note.— For  other  ease^  sea  Indictment 
and  Infwmation.  Cent  Dig.  H  490-494.] 

^  G&XMINAX.  LiAW  4>=n  BVIDEKCB  —  PRB- 

I.IHIITABT  PBOOT^IOKATUBX  BT  MaBE. 

Under  Code  1907,  H  4004-4006.  authorising 
proof  of  the  execution  of  a  written  instrument 
"by  the  maker  without  producing  or  accounting 
for  the  absence  of  the  subscribing  witness,  a 
mortiragor,  who  could  not  read  or  write,  can 
testify  to  the  execution  of  the  m(Mi:gajre,  if  as  a 
witness  she  was  able  to  identify  her  mark. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iiaw,*Oent  Dig.  {  1027.] 

7.  MoBTOAOEa   «»&8— BxEOtmoir  — SiOHA- 
nrsB  BT  Maas— BvROT  or  Ackhowlbdo- 

UNT. 

Under  Code  1907, 1  3357,  providing  that  ac- 
knoiriiedgment  operates  as  a  compliance  with 
the  reqniremoit  of  the  preceding  section  for 
witBesses,  a  mortgage  signed  by  mark,  regularly 
acknowledged  and  recorded.  19  valid,  without 
the  attestation  of  a  subscribing  witness. 

[Kd.  Note.— For  other  casss,  sce  Mortgages, 
Cent  Dig.  H  153,  154.] 

8.  ACKHOWUDaKIIlT       4=s>56  — COLLAnsAZ. 

Atfack — Interkst  of  Notabt. 
A  mortgage  is  not  subject  to  collateral  at- 
tack, in  a  prosecution  for  obtaining  the  signa- 
ture thereto  by  false  pretense,  on  the  ground 
that  the  notary  who  took  the  acknowledgment 
was  personally  interested  in  Uie  mortgage. 

[Ed.  Note.— For  other  cases,  see  Acknowledge 
meat  Cent  Dig.  K  301.  302,  315.] 

9.  False  Pbbtenbes  •=98&— Vablutcb— Sit- 
■KAi.  Pbetensbb. 

Where  an  indictment  for  obtaining  money 
under  false  pretenses  alleges  several  separate 
pretenses,  proof  of  any  one  of  them  is  sufficient 
to  support  a  conviction. 

[Ed.  Note.— For  other  eases,  see  False  B» 
tenses,  Ont  Dig.  H  60-53.] 


10.  False  Pbrxhsbs  ^s>49(4)— EviDEifCB— 

Stateuent. 
In  a  prosecutitm  for  obtaining  a  signature 
to  a  mortgage  by  false  pretenses,  evidence  Iteld 
to  warrant  the  jury  in  finding  that  defendant 
sufficiently  etatra  tiiat  he  was  a  lawyer,  not 
that  that  was  the  conclusion  the  prosecuting' 
witness  drew  from  other  statement^  so  as  to 
justify  a  conviction. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  IMg.  I  62.1 

11.  Cbiminal  Law  €=>553 — Appkal—Re vrrw 
— Cbedibilitt  of  Witness. 

The  credibility  of  a  witness,  testifying  in  a 
criminal  prosecution,  is  a  question  fur  the  jory* 
not  for  the  appellate  court 

[Ed.  Note.— For  other  cases^  see  Orimiaal 
Law,  Cent  Dig.  |  1252.] 

12.  Cbmihal  Law  <M8j  1(1>— Apfbal— Bt- 

CEPTIOKS   TO  ChABOB— CUABGE  PaBTIAIXT 

COBBRCT. 

An  exception  to  a  portion  of  the  charge  in  a 
criminal  prosecuti<m  is  of  no  avail,  as  showing 
reversible  error,  unless  every  prtqwaUioa  stated 
In  that  portion  is  emweons. 

[Ed.  Note.— For  other  cases,  aee  CMmlnal 
Law,  Cent  Dig.  |  202S.] 

13.  Cbiuinal  Law  «s>844<1)— APPEAXr-Bz- 
CKPTion  TO  Chaboe— Obound  ov  Excep- 
tion. 

An  exe«>ticsi  to  lliat  part  of  the  charge 
^ning  with  certain  words,  to  the  effect  that 
It  was  not  necessary  to  establish  each  false  pre- 
tense charged,  is  not  an  exception  to  a  small 
portitm  ot  the  part  referred  to,  beginning  with 
the  middle  of  the  paragraph  and  ending  In  the* 
middle  of  a  sentence,  wnicn  was  claimed  on  ap- 
peal to  be  erroneous,  as  assuming  that  one  <^ 
the  several  false  pretenses  alleged  to  have  beoi 
made  was  a  misrepresentatiiHi  as  to  a  fact 

[Ed.  (NoCe^— For  oth^  cases,  aae  Criminal 
Law,  Crait  Dig.  1  2025.] 

14.  Cbiiomal  Iaw  ^a>820 — CoAaaE— Grah- 

MATICAL  CONSTBUOriON. 
The  test  of  severe  grammatical  criticism  is 
not  the  proper  role  of  constructi<m  to  apply  to 
the  general  charge  of  the  ooort  in  a  cruniual 
prosecatkm. 

[Eld.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  1 1988.] 

Iff.  Cbiuinal  Law  ^»820— Chaboe— Con- 

BTBucnoN— Obdiwabt  Meawiwo. 
Hypercriticism  should  not  be  indulged  In,  In 
construing  the  charge  of  the  court  In  a  crim- 
inal prosecutttm,  where  the  diarge  was  ^iress- 
ed  in  plain  language  that  is  susceptible  of  or- 
dinary understanding. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  %  198&] 

16.  Cbiminal  Law  <d=»844f2)— Ex(sption^ 

CnABOE— GBOUND  of  OB.TECnON. 
Where  accused  particularized  the  gronnd  of 
his  exception  to  a  portion  of  the  court's  charge, 
the  appellate  court  is  not  authorized  to  go  be- 
yond the  stated  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2025.J 

17.  Cbiminal  Law  ^=>767— Chabqb— Invad- 
xno  Pbotihce  of  Jubt— OoHSTBUcnoir  ab 
A  Whole. 

Where  the  court  In  its  cha^  several  ttmea 
stated  that  the  misrepresentations  relied  on  to 
constitute  the  false  pretenses  must  have  been  ot 
a  material  fact,  a  sentence  in  another  part  of 
the  charge  to  the  effect  that  it  was  not  neces- , 
sary  to  prove  all  the  misrepresentations  to  sus- ' 
tain  a  conviction,  but  that  if  it  was  shown  that 
defendant  made  any  of  them,  enumerating 
them,  he  might  be  convicted,  was  not  errone- 
ous, as  invading  the  province  of  the  Jury,  be- 
cause it  did  not  agaui  include  a  requirement 
that  t^  representation  b«  one  oi  fact  aiaca  it 


»For  othsr  oasss  see  same  topic  and  XBT-NUHBER  In  all  Ksy-Nnmbwed 
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Is  Impossible  to  state  all  the  law  In  one  soi- 
tence  ol  the  charge,  and  the  charge  most  there- 
toee  be  construed  as  a  whide. 

[Ed.  Note. — For  other  caaea,  see  Otininal 
Law,  Cent  Dig.  |  1795.] 

Brown,  J.,  diesentuig  in  part. 

Appeal  from  Criminal  Court,  Jefferson 
County;  William  E.  Fort,  Judge. 

Jacob  L.  Addlngton  was  convicted  of  se- 
curing the  signature  to  a  mort^ige  false 
pretenses,  and  he  appeals.  Affirmed,  and  pe- 
tltloii  for  rehearing  denied. 

The  second  count  of  the  indictment  suffi- 
ciently appears,  hut  In  the  Indictment  the 
mortgage  alleged  to  have  been  obtained  under 
false  pretenses  is  set  out  in  fnU.  The  oral 
charge  oiC  the  court  and  the  exceptions  there* 
to  are  as  follows : 

Now,  gentlemen,  you  have  listened  to  this 
case  from  the  bef^ning  to  the  end,  and  bAve 
heard  the  evidence  on  both  sides,  and  have  lis- 
tened patiently  to  the  arguments  of  counsel  for 
the  state  and  for  the  defendant.  You  recognise 
that  you  are  not  here  fur  the  purpose  of  doing 
a  favor  to  either  side,  neither  to  the  state  nor 
the  defendant.  You  are  not  here  for  the  pur- 
pose of  doing  anything  in  this  cause,  except  to 
establish  what  is  the  truth,  from  the  evidence 
in  this  case,  and  under  the  law  which  ^e  court 
will  give  you  in  its  charge.  Twelve  men  have 
beffii  selected,  as  jurors,  because  of  Uieir  im- 
partiality, their  everyday  experience  in  affairs 
ol  life  and  intelligence,  in  order  that  th^  may 
determine  the  issues  in  this  case  justly,  intelli- 
gently, and  without  fear  or  favor.  lou,  gen- 
tlemen, being  those  selected,  become  officers 
sworn  to  establish  the  truth  ss  yon  see  the 
trutii  to  be,  from  the  evidence  In  the  case.  Now 
you,  gentlemen,  are  the  sole  judges  and  the  ex- 
clusive judges  of  the  evidence,  and  you  are  en- 
titled to  apply  to  the  evidence  in  the  case  as 
yon  have  heara  It  from  the  witness  stand,  your 
everyday  common  srase  and  experience,  your 
intelligence  and  your  judgment,  what  you  have 
gathered  from  dealing  with  men  and  affairs,  in 
the  ordinary  affairs  of  life.  You  likewise  may 
consider,  not  tmly  the  spoken  words  of  the  wit- 
nesses, but  may  look  behind  those  spoken  words 
for  any  interest  which  the  witness  may  have  in 
the  case,  and  any  bias  or  prejudice,  or  anything 
which  might  sway  the  witness  aside  from  the 
path  of  truth.  The  motive,  then,  of  each  wit- 
ness in  the  case,  may  be  looked  to  by  you  in 
determining  what  weight  you  wiU  give  to  the 
testimony  of  each  of  the  witnesses  in  the  case. 
You  have  the  right,  of  course,  to  reject  any  por- 
tion of  any  witness'  testimony  which  yon  be- 
lieve to  be  untrue;  the  general  rule  of  law  being 
to  accept  the  true  and  reject  the  false,  because, 
remember,  gentlemen,  that  all  through  the  case 
truth  is  what  you  are  trying  to  arrive  at,  from 
nil  the  testimony,  from  all  of  the  witnesses  in 
the  case,  so  that  in  this  court  justice  may  be 
founded  upon  truth.  You  have  the  risbt  to 
observe  the  manner  of  each  witness  while  tes- 
tifying oo  the  stand,  his  facial  expression,  in  or- 
der to  determine  from  that,  and  from  the  evi- 
dence or  testimony,  and  from  bis  own  words, 
what  the  truth  is  in  the  case.  Now  the  presid- 
ing Judge,  gentlem«i,  is  required  to  give  the 
jury  a  statement,  as  clearly  as  possible,  of  the 
law  of  the  case.    The  presiding  judge  is  the 

i'udge  of  the  law.  He  is  here  to  interpret  that 
aw  te  you,  so  that  you  may  understandinglj 
appb'  the  law  to  the  evidence.  I  will  give  you, 
gentlemen,  as  briefly  as  I  can,  and  as  clearly, 
my  understanding  and  interpretation  of  the  law 
of  Alabama  as  applied  to  the  charge  made 
against  the  defwdant  by  the  indictment  in  this 
eaaa,  and  aa  aU  other  pfaaaea  thereof  oorering, 


the  rights  of  tlie  defendant  and  tbe  daite 

made  against  him. 

The  first  count  of  this  indictment,  gentlemen. 
I  charge  you,  you  cannot  convict  upon.  becaoM 
of  its  failure  to  set  forth  an  Inatromatt  vUek 
on  its  face  would  be  capable  of  ft^err.  Tbm 
is  a  defect  in  the  instrumrat  as  set  out ;  that  ii, 
in  the  acknowledgment.  The  instrument  doa 
not  appear  in  that  count  to  be  acknowledfed, 
as  it  IB  in  the  second  count  of  the  indictmcat; 
the  second  count  of  the  Indictment,  therefm, 
will  be  the  only  count  or  charge  made  before  ym 
against  the  defendant  at  bar.  Now  that  coont 
gentlemen,  does  not  charge  forgerr,  but  it 
diargee  an  offense  under  section  6K1  of  tbt 
Code,  under  the  general  heading  of  fraud.  Thtt 
section  reads  as  follows:  "Any  perscm  who,  hj 
any  felse  pretense  or  tcken,  and  with  latest 
to  injure  or  defraud,  obtains  fom  another  hb 
signature  to  any  written  instrument,  the  tabt 
making  of  which  Is  forgery,  must,  on  amine- 
tion,  be  punished  as  if  he  had  forged  the  ii. 
stmment. '  It  is  under  the  general  statuT«t 
known  as  obtaining  money  or  other  goods  hj 
false  pretenses,  but  charges  not  the  obtaining  of 
money  or  goods,  but  tbe  obtaining  ot  the  ngna- 
ture  of  another  to  any  written  instrument,  tbe 
false  making  of  which  ia  forgery.  Nov  too 
win  observe,  gentlemen,  from  the  very  readine 
of  the  Code,  that  there  are  certain  cascntiil 
elements— that  is,  certain  essential  things— that 
must  exist  before  the  offense  can  be  made  out 
The  Indictment  chuges  an  offense  nnder  that 
section,  and  it  is  necessary  to  prove  beyond  m- 
Bonable  doubt.  In  the  Srst  idace,  that  Uiere  vai 
a  false  pretense  made  by  the  accused  to  tbe 
party  alleged  to  have  been  Injured— a  false  pre- 
tense;  that  is,  a  statement  of  facts,  either  an  ex- 
isting fact  or  a  past  fact,  which  Is  false  or  on- 
true.  That  is  the  Srst  essential  dement  of  tbe 
offense  which  we  have  to  consider.  Was  then 
B  false  statement  maie  by  the  accused,  u 
charged  in  the  second  count  of  the  indtctmrnt? 
In  other  words,  if  the  accused,  as  stated  in  tbe 
second  count  -falsely  pretends  to  Rachd  Wood- 
ruff, "with  the  intent  to  injure  or  defraud,  that 
he,  the  said  Jacob  Ta  Addinston  was  a  lawyer"? 
Now  that  is  one  of  the  charges  of  false  pre- 
tense. Is  that  a  fact  or  not?  Did  be  folsely 
pretend  that  he  was  a  lawyer  or  not,  as  di&rged, 
to  Kachd  Woodruff?  In  the  first  place,  yoo 
have  to  determine,  did  he  make  that  stateneot, 
as  charged,  that  he  was  a  lawyer?  If  so,  was 
it  false  or  true?  Now  you  have  heard  the  evi- 
dence on  that  subject,  both  that  on  behalf  of 
the  state  and  on  behalf  of  the  defendant,  and  It 
is  for  you  to  say,  as  judges  of  the  evidei>c«. 
what  the  truth  ii^  where  you  find  the  evidence 
in  conflict  If  you  can  reconcile  such  conflict. 
BO  as  to  make  the  witnesses  speak  the  truth,  it 
will  be  your  duty  to  do  so,  in  fairness  to  th« 
witnesses;  hut  if  you  find  any  two  witnesses 
are  in  irreconcilable  confiict,  then  of  course  it 
is  for  you,  and  you  alone,  to  decide  what  tbe 
truth  is,  rejecting  what  you  believe  to  tie  un- 
true, and  accepting  what  you  believe  to  be  tnit 

The  second  element  of  this  offense  eharjRd 
in  the  second  count  of  tbe  indictment  is  tbst 
there  must  have  been  an  mtent  on  the  part  of 
the  defendant  to  injure  or  defraud,  either  to  m- 
jure  the  party  to  whom  the  false  statement  was 
alleged  to  have  bera  made  or  defraud  her.  Now 
you,  gentlemen,  have  heard  the  evid^ce  in  this 
case,  and  from  that  evidence  as  introduced  ynu 
must  determine  wbethra-  or  not  there  was  aa 
intent,  on  the  part  of  the  part?  accused  of  ilie 
alleged  folse  stetement,  to  injure  or  dcfraad. 
Now  how  does  a  jury  arrive  at  a  conclusion  as 
to  what  a  man's  intent  was?  The  only  way 
here  you  can  decide  what  a  man's  intent  w&s 
intent  being  what  was  in  the  heart  of  a  man, 
is  from  all  the  circumstances,  all  the  surround- 
ing circumstances,  from  the  evidence  in  the 
case,  and  then  weigh  those  cireiimstances.  if 
sufficient,  and  draw  your  reasonable  conclusion 
whether  or  not  there  was  an  intent  to  defraud; 
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whether  or  not  It  Is  tme,  applying  to  it  your 
own  judgtoent,  yoar  own  e:i^wrieitce,  and  your 
comrnoD  senee.  Now  it  is  not  necessary  that  all 
the  alleged  false  pretenses  should  be  proven  aa 
charged.  In  other  words,  it  would  be  sufflcimt 
to  BUBtain  the  false  pretense  alleged  in  this  aec- 
ond  count  of  tlie  indictment  if  yon  b^eved,  be- 
yond a  reascmable  donbt,  tliat  tho  defendant, 
with  the  intent  to  Injure  or  defraud,  made  any 
one  of  the  allegad  Calae  atatementa  set  out 
therein. 

For  example,  If  it  was  proven  beyond  a  rec* 
Bonable  doubt  that  he,  with  the  intent  to  injure 
or  defraud— tliat  the  defendant  said  he  was  a 
lawyer,  that  would  be  saffldoit,  without  prov- 
iog  furthermore  that  he  made  the  representation 
that  "he  could  plead  the  case  of  James  M.  Ad- 
dison, diarged  with  vagrancy  in  court."  You 
would  not  have  to  prove  all  that  was  alleged, 
but  any  one  statemrait  set  tarHi,  provided  it  was 
a  material  statement,  and  provided  that  the 
party  to  whom  same  was  made  rdled  upon  it, 
and  was  induced  to  sign  the  alleged  instrument 
by  relying  on  such  statement  If  the  state 
proves,  b^ond  a  reawmable  doubt,  that  any 
one  of  these  separate  allied  false  statements, 
either  that  he  said  he  was  a  lawyer,  or  that  he 
could  plead  the  case  of  James  M.  Addison, 
charged  with  vagrancy,  in  court,  or  that  h^  Ja- 
cob L.  Addington,  was  an  attorney  at  the  Birm- 
ingham bar  and  was  authorized  to  defend  cases 
in  Birmingham,  Ala. ;  In  other  words,  if  the  evi- 
dence proved  any  one  of  those  three  alleged  false 
statements,  it  would  be  sufficient  to  make  out  a 
charge  of  felae  pretense,  provided  you  believed 
beyond  a  reasonable  doubt  that  the  defendant 
had  at  the  time  an  intent  to  injure  or  defraud, 
and  furthermore  that  Mrs.  Rachel  Woodruff 
signed  the  Instrument  described  on  account  of 
that  false  statement,  and  was— and  that  that 
was  the  controlling  Inducement  or  controlling 
cause  that  moved  her  to  sign  it,  and  provided, 
furthermore,  that  that  occurred  in  this  county, 
and  within  three  years  next  preceding  the  find- 
ing of  the  indictment  Of  course,  it  must  have 
occurred  within  that  period  in  order  to  tw  ac* 
tiraaUe,  because.  If  it  did  not  happen  within 
three  years  b^ore  t3ie  Indictmait  was  found,  it 
would  be  barred  by  the  statute  tA  limitations, 
and  It  mnst  have  been  in  thia  county.  So  those 
are  facts  you  have  to  find  from  the  evidence  in 
this  case,  after  considerii^  all  the  evidence  on 
eadi  side. 

That  the  third  essential  dement  of  obtaining  a 
signature  by  false  pretense  is  that  the  signature 
was  obtained  by  means  of  such  false  pretense; 
and  that  is  for  you  to  say,  gentlemen,  after  you 
have  beard  the  evidence  and  the  law,  just  what 
you  think  to  be  true,  with  reference  to  each  of 
the  allegations  of  the  indictment  Of  course, 
you  have  to  believe  beyond  a  reasonable  doubt 
that  there  was  such  an  instrument  signed,  as  is 
set  forth  in  the  second  count  of  the  indictment^ 
tliat  Mra.  Rachel  Woodruff  signed  that  and 
under  the  charge  of  the  conrt  that  it  was  such 
an  instrument  as  would  lie  capable  of  forgery. 
Now  the  court  charges  you  that  instrument  set 
out  in  this  secMid  count  of  the  indictment  Is  a 
mortgage,  and  I>eing  acknowledged,  and  signed 
and  aclcnowledged  and  witnessed,  that  this  Is 
such  an  instrument  as  would  be  capable  of 
forgery.  Let  me  read  you.  In  order  that  you 
may  not  misunderstand  the  technical  features 
of  the  law,  from  the  case  of  Woodbury  v.  State 
of  Alabama,  an  Alabama  decision,  whidi  is  a 
leading  authority  on  this  questitm.  It  referred, 
of  course,  to  obtaining  goods  or  m<mey  under 
false .  pretenses,  but  the  same  principle  applies 
to  that,  as  it  would  to  obtaining  the  signature 
by  telse  pretenses.  "A  false  pretense,  to  be  in- 
dictaUe,  must  be  calculated  to  deceive  and  de- 
fraud. As  of  an  actionable  mlarepresentation, 
it  must  be  of  a  material  fact,  on  which  the 
party  to  whom  It  is  made  has  a  right  to  rely; 
not  the  mere  expression  of  an  opinion,  and  not 
of  facts  open  to  his  {weaemt  obswvaticm,  and 
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in  reference  to  wfaldi.  if  he  observed,  he  could 
obtain  correct  knowledge^  Whether  the  prose- 
cutor  could  have  avoided  imposition  from  the 
false  pretense.  If  he  had  exercised  ordinarv  dis- 
cretion and  prudence  to  detect  its  falaity,  is  not 
a  material  inquiry.  As  a  general  rule,  if  the 
pretense  is  not  of  itself  absurd  or  irrational,  or 
if  he  had  not  ^t  the  very  time  it  was  made  and 
acted  on.  the  means  at  hand  of  detecting  its 
falsehood.  If  he  was  really  imposed  on,  his  wane 
of  prud^ice  is  not  a  defense.  •  •  *  Tbv 
false  pretense  must  not  only  be,  however,  of  a 
material  fact  but  it  must  have  been,  not  the 
sole,  exx:lusive^  or  decisive  cause,  but  a  con- 
trolling inducement  with  the  prosecutor  for  the 
transfer  of  his  money  or  property.  Other  con- 
siderations may  mingle  with  the  false  pretense, 
having  an  influence  upon  tlie  mind  and  conduct 
of  the  prosecutor;  yet  if,  in  the  absence  oi  a 
false  pretense,  he  would  not  have  parted  with 
his  propert?,  the  offense  i«  complete.  *  *  * 
But  if  without  the  false  pretense  he  would  have 
parted  with  his  proper»— if  that  is  not  an 
operative,  moving  cause  for  the  tranafer— if  he 
did  not  XU7  and  act  apoa  it,  there  may  be  false- 
hood, bat  tha«  is  not  criiu&"  Woodbury  v. 
State,  60  Ala.  245,  44  Am.  Rep.  SIC. 

Now,  gentlemen,  the  law  in  reference  to  the 
question  of  presumption  of  innocence  and  rea- 
sonable doubt  is  tills:  That  whenever  a  man  is 
ctiarged  with  any  crime  or  othor  offense  against 
the  Law,  whether  it  is  a  felony  or  misdemeanor,  ' 
he  is  presumed  innocent  until  bis  guilt  is  estab- 
lished by  the  evidence,  beyond  a  reasonable 
donbt  That  preaumptum  of  innocoice  goes 
with  him  until  uie  evidence  establishes  his  guilt 
beyond  a  reasonable  doubt  When  the  evidence 
does  establish  his  guilt  beyond  a  reasonable 
doubt  then  the  presumption  of  innocence  ceases. 
But  until  tliat  time  that  presumption  goes  with 
him  aa  a  mattw  of  evidence  to  whldi  oe  is  en- 
titled, as  a  matter  of  evidence  and  of  policy. 
Now,  you  bdng  men  of  intelligence  and  judg- 
ment, accustomed  to  exercise  reason  -in  the  or- 
dinary affairs  of  life,  when  yon  liave  heard  this 
testimony  and  considered  it  all  on  both  sides, 
fairly  and  impartiall;^,  seeking  the  truth,  if  you 
have  left  in  your  minds  an  actual  substantial 
doubt  that  the  defendant  ia  guilty  as  diarged, 
tiien  you  should  give  him  the  benefit  of  that 
donbt  and  acquit  him.  On  the  contrary,  if  you 
are  convinced  of  his  guilt  from  the  evidence  in 
the  case,  so  that  you  have  no  such  doubt  left 
in  yoor  mind  tliat  he  is  gniltv  as  charged,  then 
you  should  CMiTict  him,  provided  the  o&oise  oe> 
oarred  in  this  county,  e^  within  the  next  three 
yeara  preceding  the  finding  of  the  indictment 
The  law  aays  you  must  be  satisfied  in  a  criminal 
case  to  a  moral  certainty.  A  moral  certainty 
does  not  mean,  of  course,  on  absolute  certainly, 
or  a  mathunatlcal  certainty.  If  the  law  laid 
down  that  standard,  it  would  be  impossible  to 
arrive  at  the  truth  with  that  standard,  because 
you  have  to  rely  on  human  teatimony,  vrith  all 
of  its  imperfections  and  frailties,  and  there 
coold  not  be  absolute  truth  with  absolute,  cer- 
tainty, and  the  law  says  not  then  with  absolute 
certainty,  but  to  a  moral  certainty.  That  is 
sudi  a  CMrtainty  of  guilt  from  the  evidence  that 
you  have  no  reasonable  donbt  <^  his  guilt  left  in 
your  mind.  Now,  if  you  ore  convinced  of  the 
defendants  guilt  in  this  case  to  that  degree  of 
certainty  where  you  have  no  reasonable  doubt 
left  in  your  mind  after  considering  all  of  the 
evidence,  then  you  are  convinced  to  a  moral  cer- 
tainty ;  otiiermse  not 

The  showings  that  have  been  offered  in  evi- 
dence, gentlemen,  mean  that  where  one  side  has 
absent  witnesses,  and  presents  to  the  opposing 
side  a  statement  on  oath  as  to  what  tliat  wit- 
ness or  those  witnesses  would  testify,  if  present, 
the  other  side  is  reiiuired  to  admit  that  if  those 
witnesses  were  present  and  testifying,  they 
would  testify  as  set  out  ia  OiXX  showing.  Ot 
coarse,  the  par^  admitting  Qie  Bbowmg  does  not 
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tdmit— that  it,  is  not  reqalred  to  admit— that 
lh«  statements -set  out  in  toe  showings  are  trna; 
in  other  words,  that  the  statements  made  by  the 
witnesses  would  be  true,  if  made  bj  them,  but 
are  required  to  admit  that  that  witness  or  wit- 
nesses—those witnesses  who  are  thas  absent — 
would,  if  present,  testify  as  set  forth  In  th* 
showing ;  and  as  to  what  weight  shall  be  given 
to  any  statement  giTen  by  a  witness,  as  set 
forth  in  a  showing,  is  a  queetioa  tor  yon  to  de- 
cide, weighing  the  statement  in  the  Ught  of  oth- 
er evidence,  and  in  the  light  of  yoor  ^perience 
and  judgment,  giving  to  each  port)<m  of  it  such 
weight  as  you  think  it  ought  to  receive,  yon 
l>^g  the  judges  of  the  evidence,  and  the  show- 
ing being  evidence  in  the  case,  and  entitled  to 
your  consMeratim  aa  such. 

A  verdict,  gentlemen,  means  a  tme  saying  of 
12  impartial  men,  who  have  agreed  upcm  the 
trujh  as  they  see  It,  from  the  evidence.  It  takes 
12  men  to  ctHLvict  In  any  criminal  case,  and  it 
takes  12  men  to  acquit— «n  agreement  «(  12 
men.  Therefore,  in  order  for  a  verdict  of  ac- 
quittal, an  agreement  of  12  men  is  necessary, 
and  it  takes  for  a  conviction  an  agreement  of  12 
men.  Now  the  law  requires  you  to  take  this 
evidence,  and  go  over  it,  and  discuss  it,  and, 
if  you  can  do  so,  then  reach  a  verdict  whidi  ex- 
presses the  opinion  of  each  individual  juror, 
the  truth  of  tne  case.  If  yon  cannot,  well,  of 
course,  then  there  cannot  be  any  verdict  of 
any  kind  rendered.  If  you  should  find  the  de- 
fendant guilty  as  cfaargeed  in  the  second  count 
of  tihe  indictment,  the  form  of  the  verdict, 
should  be,  "We,  the  juty,  find  the  defendant 
guilty  aa  chaned  in  the  second  count  of  the  in- 
dictment." ^e  court  fixes  the  puniahment  in 
cases  of  the  offense  charged  against  the  defend- 
ant, in  case  you  find  him  guilty.  If  you  find 
the  defendant  notguilty,  the  form  of  your  ver- 
dict should  be.  "We,  the  jury,  find  the  defend- 
ant not  guilty." 

To  remove  any  doubt  on  that  proposition  the 
counsel  objects,  or  rather  excepts,  to  my  Btato- 
ment  that  the  state  is  required  to  admit  a  show- 
ing. That  atatement  means  tiiis:  It  is  re- 
qtured  to  admit  that,  or  have  the  eaaa  contin- 
ued, one  thing  or  the  other,  niey  are  required 
to  admit,  in  order  to  go  to  trial,  the  showing  of 
the  other  side  as  to  aosent  witnesses,  or  a  con- 
tinuance shall  be  permitted— resnlta.  It  is  for 
the  court  to  decide  whether  a  continuance  shall 
be  iwniltted,  provided  the  court  has  acted  upon 
a  proper  evidence  before  it  and  In  the  light  of 
its  judgment. 

Defendant's  Counsel;  We  desire  to  except  to 
that  part  of  the  diarge  beginning  with  the 
words  "It  Is  not  neeessair,"  to  the  effect  It  Is 
n<^  essential  to  establl^  each  representation  by 
the  evidence,  and  that  the  establishment  of  any 
one  would  be  sufficient.  Your  honor  under- 
stands my  pfrint? 

The  Court:  Tes;  I  wQl  say  in  that  i«gard— 
I  think  I  covered  that  in  the  charge,  but  I  will 
say  that  the  statement  that  the  court  made  to 
that  effect,  to  the  effect  that  it  is  only  necessary 
to  establish  one  of  the  reweMntations ;  that  is, 
coupled  with  the  etatemoit  that  each  of  those 
statements  must  have  been  a  material  state- 
ment, and  one  upon  whidi  the  party  rdiedt  and 
which  induced  the  party  to  act. 

Defendant's  Cionnael:  We  «ccept  on  that 
point 

The  Court:  Yea;  I  underatand  that  is  yonr 
point,  but  we  do  not  agree  on  tSie  law  on  that 
propositicoi. 

Vae  Court:  I  give  yon,  gentlemen,  a  number 
of  charges  in  writing  requested  by  defendant's 
counsel  in  this  case;  it  being  the  law  that 
wherever  either  side  requests  of  the  trial  judge 
special  charges  in  writbg  covering  any  phase 
M  the  law  in  the  caB^  if  those  diargea  state 
the  law  cwrectly  with  reference  to  the  matters 
to  whldi  they  refer,  thm  the  presiding  judge 
must  give  than,  and  read  them  to  the  Jury  ai  a 


part  of  the  law  of  the  case.  Dtay  are  to  be  ooo- 
sidered  in  connection  with  tbe  general  or  oral 
diarge,  which  I  have  already  delivoedt  as  a  part 
of  the  law  la  the  case,  good  law  in  rateetm  to 
the  matters  to  which  they  refer. 

That  part  ot  the  oral  diarge  oi  tbB  court, 
ezcciiteii  to  aa  above  stated,  mat  aa  ftrilowa: 

Now,  It  Is  not  necessary  that  all  the  allied 
false  pretenses  should  be  proven  aa  charged.  In 
other  words,  it  would  be  sufficient  to  sustain 
*  *  *  this  second  count  of  the  indictment  if 
yon  believed,  beyond  a  reaaonable  doubt,  that 
the  defendant,  with  intent  to  Injure  or  defraud, 
made  any  one  of  the  alleged  false  statements 
set  out  Uierein. 

for  example,  if  it  was  proven  beyond  a  rea- 
sonable doubt  that  he,  with  the  intent  to  injure 
or  defraud— that  the  defendant  said  be  was  a 
lawyer,  that  would  be  sufficient,  without  proving 
furuermore  that  he  made  the  representation 
that  "he  could  plead  the  case  of  James  M.  Ad- 
dison, charged  with  vagrancy  in  court."  Yon 
would  not  have  to  prove  all  that  was  allciwd, 
but  any  one  statement  set  forth,  provided  it  was 
a  material  statement,  and  provided  the  party  to 
whom  it  was  made  relied  upon  it,  and  was  in- 
duced to  sign  the  alleged  instrument  relying 
ap<xi  such  BtatemenL  If  the  state  proves,  be- 
yond a  reasonable  doubt,  that  any  one  of  these 
separate  alleged  false  statements,  either  that  he 
aaid  he  was  a  lawyer,  or  that  he  could  plead  the 
case  of  James  M.  Addison,  charged  with  vagrsn- 
cy,  in  court,  or  that  he,  Jacob  U  Addington,  was 
an  attorney  at  the  Birmingham  bar,  and  was 
authorised  to  defend  cases  in  Birmingham,  Ala. ; 
in  other  words,  if  the  evidence  proved  any  one 
of  those  three  alleged  false  statements,  it  would 
be  suffidNit  to  make  out  a  charge  of  false  pre- 
tenses, provided  you  believed  beyond  a  reasona- 
ble doubt  that  the  defendant  had  at  the  time  an 
intent  to  injure  or  defraud,  and  furthermore 
that  Mrs.  liacbel  Woodruff  signed  the  instru- 
ment described  on  account  of  that  falae  state- 
ment, and  was— and'^hat  that  was  the  control- 
ling inducement  or  cwtrolling  motive  that  caus- 
ed hw  to  sign  itj  and  provided,  furthermore, 
that  that  occurred  in  this  county,  and  within 
three  yean  pteeeding  the  flnding  of  the  iadict- 
ment 

OlbsoD  &  Davis,  Gastoa  A  Drennen,  and 
H.  E.  White,  all  of  Blrmiusham,  for  aiwel- 
lant  W.  L.  Martto,  Atty.  Gen.,  Harwell  O. 
Davis,  AasL  Atty.  Gen.,  and  Hugo  !«.  Bladt, 
SoL)  of  Birmingham,  for  tbe  State. 


BROWN,  J.  The  defendant  was  convicted 
on  the  aeccMid  count  ot  the  Indictment.  The 
first  Qoestion  presented  la  as  to  the  soffl- 
clency  of  this  count  to  authorize  a  judgmoit 
on  the  verdict  of  tbe  Jury.  The  contention 
of  tbe  appelant  la  that,  althouf^  the  indict- 
meat  follows  tbe  form  prescribed  by  tbe 
statute,  InasmutA  aa  this  form  does  not  con- 
tain an  avermmt  as  to  the  mat^rlallty^  of  the 
false  pretenses,  but  leaves  this  to  tbe  [dead- 
er, enough  of  tbe  transaction  must  be  stated 
to  show  tbat  the  false  statement  or  r^reaoi- 
tation  vras  material  to  the  transaction  In 
band  and  to  identify  the  occasion. 

[1,2]  That  the  false  pret^ise,  to  come 
within  tbe  statute,  must  be  of  a  material 
fact,  calculated  to  deceive,  and  on  which 
the  party  to  whom  It  Is  made  has  tbe  right 
to  rely,  does  not  admit  of  question.  Wood- 
bury V.  State,  69  Ala.  212,  44  Am.  Re».  SIS; 
U  B.  a  L.  831,  I  a  And  In  the  ibniKa  ot 
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a  Btatnte  dispensing  with  the  neceesltr  of 
stating  the  false  pretenses  relied  on,  the 
Indictment  must  allege  them  In  such  terms 
aa  enable  the  conrt  to  determine  whether  or 
not  the  act  Is  within  the  statute,  and  with 
such  certainty  as  to  show  that  it  constitutes 
an  Indictable  offense.  11  R.  G.  L.  S5S,  }  41 ; 
Barton  t.  People,  25  Am.  St.  Rep.  SS4,  note. 
Otherwise  stated,  the  general  rule  is  that 
an  indictment  must  aver  every  fact  necessary 
to  an  affirmation  of  gnilt,  and  the  rule  is 
not  satisfied  as  long  as  any  fact  essential 
to  guilt  is  left  to  implication  or  inference. 
Jenkins  v.  State,  97  Ala.  66,  12  South.  110; 
Bramonds  t.  State,  87  Ala.  12,  6  South.  54; 
Adams  T.  State,  13  Ala.  App.  830,  69  Soath. 
367. 

[3, 4]  The  form  of  the  indlctm^t  here  Is 
that  "Jacob  L.  Addington  did  falsely  pretend 
to  Rachel  Woodruff,  with  intent  to  Injure 
or  d^raud,  that  he,  the  said  Jacob  L.  Adding- 
ton, was  a  lawyer ;  that  he  could  plead  the 
case  of  James  M.  Addison,  dbarged  with 
vagrancy  In  court;  that  the  said  Jacob 
L.  Addington,  was  a  practicing  attorney  at 
the  Birmingham  bar,  and  was  authorized  to 
deCend  cases  in  the  courts  of  Jefferson  coun- 
ty, Ala.;  end  bv  means  of  such  faUe  pre- 
tense obtained  from  the  said  Rachel  Wood- 
ruff her  signature  to  a  certain  written  instru- 
ment in  substance  as  follows,"  etc.  We  hold 
that  the  averment,  "and  by  means  of  such 
false  pretense  obtained,"  eta.  Is  tantamount 
to  an  aTerment  that  the  alleged  ftilse  state- 
ment was  made  as  of  fact,  was  material  to 
the  transaction  In  hand,  and  that  the  party 
alleged  to  have  been  defrauded  had  a  right 
to  rely  th»«on,  that  she  relied  thereon,  and 
was  deceived  thereby  (Franklin  v.  State,  52 
Ala.  414 ;  Hicks  t.  State,  86  Ala.  30,  5  South. 
425;  TDdd  T.  State.  13  Ala.  App.  301,  69 
South.  326);  that  an  Indictment  following 
the  form  prescribed  by  the  statute  (Ck>de 
1907,  i  7161,  form  69)  Is  student,  and  the 
donnrFer  thereto  was  properly  overruled 
(OtoUver  V.  State,  142  Ala.  8.  38  South.  801 : 
Jones  V.  State.  136  Ala.  118,  34  South.  236; 
Noles  V.  State,  24  Ala.  672 ;  Headley  v.  State, 
106  Ala.  109,  17  South.  714 ;  Pearce  t.  State, 
115  Ala.  115,  22  South.  502;  Bobbttt  State, 
87  Ala.  91.  6  South.  878). 

[I]  The  indictment  Is  not  subject  to  de> 
mnrrer  because  several  matters  are  alleged 
as  false  pretenses,  some  of  whlcb  nmstitute 
false  pretenses  within  tbe  statute,  and  others 
do  not.  The  averments  as  to  those  not  within 
the  statute  will  be  treated  bb  surplusage,  un- 
less they  are  descriptive  averments.  U  B.  C. 
U  868,  I  41 ;  Barton  v.  People.  26  Am.  St 
B^  386.  note ;  State  v.  Vorback.  68  Ma  168 ; 
State  T.  Janson.  80  Mo.  97. 

[I]  Tbe  statute  authorizes  proof  of  the 
execution  of  a  wHttm  Instrument  by  the 
maker  thereof,  without  producing  or  account- 
liV  for  tito  absence  of  the  subscribing  witness 
(Code  1907.  U  4004r-4006;  Hayes  v.  Banks, 
Adm'r,  etc.  132  Ala.  854.  81  South.  464; 
Sledge  et  aL  T.  Bln^  eC  aL,  189  Ala.  846, 


37  South.  96) ;  and  although  the  maker  of 
the  mortgage  In  this  case  could  not  read 
or  write,  if  as  a  witness  she  was  able  to 
identify  her  mark,  which,  when  properly 
attested,  was  an  efficacious  signature  to  the 
mortgage,  her  testimony  was  competent  to 
prove  the  execution  of  the  mortgage.  Lyons 
V.  Holmes,  11  S.  a  420,  32  Am.  Rep.  483. 

[7,  8]  The  mortgage  appears  on  its  face  to 
have  been  regularly  acknowledged  and  re- 
corded, and  under  the  provisions  of  section 
3357  of  the  Code  the  attestation  of  a  sub- 
scribing witness  who  could  write  was  not 
requisite  to  an  efficacious  and  valid  execution 
of  the  paper.   Loyd  v.  Gates,  143  Ala.  231. 

38  South.  1022,  111  Am.  St.  Eep.  39 ;  Well 
Bros.  V.  Pope,  53  Ala.  685.  The  mortgage 
was  not  subject  to  collateral  at£ack  on  the 
ground  that  the  notary  who  took  the  ac- 
knowledgment was  personally  interested  in 
the  mor^ge.  Monroe  v.  Arthur,  126  Ala.  362, 
28  South.  476,  85  Am.  St  Rep.  36;  Vizard 
V.  Robinson,  181  Ala.  853,  61  South.  959. 
The  objection  to  the  mortgage  and  the  motion 
to  exclude  were  properly  overruled. 

[I]  It  seems  to  be  well  settled,  where  an 
Indictment  for  obtaining  money  under  false 
pretences  alleges  several  strata  pretuises. 
proof  of  any  one  of  the  pretenses  alleged  is 
Buffldent  to  support  a  conviction.  11  R.  C. 
L.  863,  I  46 ;  Bishop's  New  Criminal  Proce- 
dure, S  171;  Gardneo*  v.  State,  4  Ala.  App. 
131,  58  South.  1001;  Beasley  v.  State,  59 
Ala.  20;  Commonwealth  v.  Morrill,  et  aL, 
8  Gush.  (Mass.)  571;  State  v.  VOTback,  66 
Mo.  168;  People  v.  Blandiard,  00  N.  Y.  814; 
State  V.  Danlap,  24  Me.  77;  People  v. 
Wakely,  62  Mich.  297,  28  N.  W.  871.  The 
motion  to  exclude  the  evidence  on  the  ground 
of  variance  between  the  averments  and  proof 
was,  therefore,  propwly  overruled. 

The  court,  after  reading  to  the  Jury  section 
6921  of  the  Code  as  a  part  of  the  oral  charge, 
further  charged  the  Jury: 

"Hie. indictment  charges  an  offense  tmder  that 
section  and  it  is  necessary  to  prove  beyond  a  rea- 
sonable doubt,  in  the  first  place,  that  there  was 
a  false  pretense  made  by  the  accused  to  the  par- 
ty allesed  to  have  been  injured— a  falae  pre- 
tense; that  is,  a  ttaiemmt  of  foots,  either  an 
eziBtingfact  or  past  fact,  which  is  ulse  or  un- 
true. That  is  the  first  eascDtial  element  of  the 
offense  wliidi  we  have  to  consider.  Was  there 
a  false  statement  made  by  the  accused  as  charg- 
ed in  tbe  second  count  of  the  indictment?  In 
other  words,  if  the  accased,  as  stated  in  the  sec- 
ond count  falsely  pretends  to  Rachel  Woodruff, 
'with  the  intent  to  injure  or  defraud,  that  be,  the 
said  Jacob  L.  Addington,  was  a  lawyer*?  Now 
that  is  one  of  the  charges  of  false  pretmse. 
Is  that  a  fact  or  not?  Did  he  falsely  pretend 
that  he  was  a  lawyer  or  not,  as  charged,  to 
Rachel  Woodruff?  In  the  first  place,  you  have 
to  determine,  did  be  make  that  statement, 
*  *  *  that  he  was  a  lawyer?  If  so,  mis  It 
false  or  true?  Now,  you  have  heard  the  evi- 
dence on  that  subject  both  tbat  on  behalf  of 
tbe  state  and  on  behalf  of  the  defendant,  and 
it  is  for  you  to  say,  as  judges  of  the  evidence, 
what  tbe  truth  is,  where  you  find  the  evidence  in 
conflict  If  you  can  recondle  such  confiict  so 
as  to  make  the  witnesses  speak  the  truth,  it  will 
be  yonr  duty  to  do  ao,  in  Cairaess  to  the  wit- 
nesMs;  but  If  yoa  flnd  any  two  witnesses  ar« 
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in  irreconcilable  conflict,  then,  <tf  course.  It  la 
for  you  and  you  alone  to  decide  what  tiie  truth 
is,  rejecting  what  you  bdieve  to  be  untrae,  and 
accepting  what  you  believe  to  be  true.  The  sec- 
ond element  €i  this  offense  <diarged  In  the  second 
count  of  the  indictment  is  that  there  must  have 
been  an  intent  on  the  part  of  the  defendant  to 
injure  fir  defraud,  either  to  injure  the  iMirty  to 
whom  the  false  statement  was  alleged  to  have 
been  made,  or  defraud  her.  Now  you,  gentlemen, 
have  heard  tiie  evidence  in  this  case,  and  from 
that  evidrace  as  introduced  you  must  determine 
whether  or  not  there  was  an  intent,  on  the  i>art 
of  the  accused  of  the  alleged  false  statement, 
to  injure  or  defraud.  Now  how  does  a  jury  ar- 
rive at  a  conclusion  as  to  what  a  man's  intent 
was?  The  only  way  here  you  can  decide  what 
a  man's  intent  was,  intent  being  what  was  in 
the  heart  of  a  man,  is  from  all  the  turcum- 
stances,  all  tiie  surrounding  circumstances,  from 
the  evidence  in  the  case,  and  then  weigh  those 
circumstances,  if  snffident,  and  draw  your  rea- 
sonable concladon  whether  or  not  there  was  in- 
tent to  defraud;  whether  or  not  it  is  true,  apply- 
ing to  it  your  own  Judgment,  your  own  experi- 
ence, and  your  own  common  sense.  Now  it  la 
not  neeessaiT  that  all  the  alleged  false  pre- 
tenses  should  be  proven  as  dialled.  In  other 
words,  it  would  be  sufficient  to  sustain  the  false 
pretense  alleged  in  this  second  count  of  the  in- 
dictment if  you  believed,  beyond  a  reasonable 
doubt,  that  the  defendant,  with  the  intent  to  In- 
jure or  defraud,  made  any  one  of  the  alleged 
false  statements  set  out  therein.  For  example, 
if  it  was  proven  beyond  a  reasonable  donbt  that 
he  with  the  intent  to  injure  or  defraud— that  the 
defendant  said  he  was  a  lawyer,  that  would  be 
suffident,  withoat  proving  furthermore  that  he 
made  the  representation  that  'he  could  plead  the 
case  of  James  M.  Addison,  charged  with  vagran- 
cy in  court'  You  would  not  have  to  prove  all 
that  was  alleged,  but  any  tma  statement  aet 
forth,  provided  it  was  a  material  statement,  and 
provided  that  the  party  to  whom  same  was  made 
relied  upon  it,  and  was  induced  to  sign  the  al- 
leged instrument  by  relying  on  such  statement. 
//  th9  ttate  prove$,  heyond  a  reu^onable  tlo»bt, 
that  any  one  of  these  separate  alleged  false 
statements,  either  that  he  said  he  icaa  a  lawi/er, 
or  that  he  could  plead  the  case  of  James  M. 
Addison,  charged  toith  va(prancy,  in  court,  or 
that  he,  Jacob  L.  Aidinffton,  was  an  attomev  at 
the  Birmingham  bar  and  was  authorixed  to  de- 
fend  cases  in  Birmingham,  Ala.;  in  other  toordtt 
if  the  evidence  proved  any  one  of  those  three 
a^eged  false  atatemente,  it  would  be  sufficient 
to  make  out  a  oharge  of  false  pretense,  provided 
yon  believed  beyond  a  reasonable  doubt  that  the 
defendant  had  at  the  time  an  intent  to  injure  or 
defraud,  and  furthermore  that  Mrs.  Rachel 
Woodruff  signed  the  instrument  described  on  ac- 
count of  that  folse  statonent,  and  was— and  that 
that  waa  the  controlling  inducement  or  controll- 
ing cause  that  moved  her  to  sign  it,  and  provid- 
ed, furthermore,  that  that  occurred  in  this  coun- 
tv.  nnd  within  three  years  next  preceding  the 
finding  of  the  indictment" 

At  the  conclusion  of  the  othI  charm,  fhtt 
defendant  reserved  an  exception  to  the  por- 
tion of  the  oral  ctiarge  above  italicized,  and 
the  court  then  said  to  the  Jury: 

"Yes;  I  will  say  in  that  r^ard— I  think  I 
covered  that  in  the  charge,  but  I  will  say  that 
the  statement  that  the  court  made  to  that  effect, 
to  the  effect  that  it  is  only  necessary  to  estab- 
lish one  of  the  representations;  that  is,  coupled 
with  the  statement  that  each  of  those  statements 
must  have  been  a  material  statement,  and  me 
upon  which  the  party  relied,  and  whidi  induced 
the  par^  to  act 

Ibe  daftodant  also  xeanved  an  exception 
to  this  last  statement  of  the  court.  It  la  the 
oplnian  of  th»  writra  that  tbo  portion  of  ths 


oral  diarge  to  whl(A  exception  was  first  re- 
served is  erroneous,  in  that  It  Is  clearly  a 
diarge  on  the  effect  of  the  evidence,  in  vio- 
lation of  section  53^  of  the  Code  1907 ;  and 
constitutes  reversible  error.  L.  &  N.  B.  B. 
Co.  r.  Godwin.  191  Ala.  498,  67  South.  675. 
This  portion  of  the  <diarge  Is  subject  to  the 
further  rice  that  It  assumes  that  the  alleged 
statement,  "that  he  could  plead  the  cage  of 
J(mes  M.  Addison,  charged  iotth  vagrancjf, 
in  court,"  was  made  a*  of  /act,  while  nndw 
some  phases  of  the  evidence^  if  such  or  dmi- 
lar  statement  was  made,  it  was  open  to  the 
jnry  to  find  that  it  was  a  mere  Jest,  or  that 
It  was  a  promise  to  do  something  In  the  fu- 
ture. If  this  position  Is  correct,  it  Is  manl* 
fest  that  what  the  court  said  in  response  to 
this  exceptlw  in  no  way  cured  these  vicea. 
The  sum  and  substance  of  the  correction  was 
that  the  statement  must  be  a  "material  state- 
ment" This  mi^t  all  be  true,  and  yet  the 
statemoit  not  be  one  of  foot.  Nelth»  is  this 
error  rendered  Innocuous  by  what  bad  been 
preTlonaly  said,  in  stating  the  elonenta  of  the 
offense  to  tlie  effect  that  the  pretense^  to  be 
within  the  statute,  must  be  "a  statemeiU  of 
fact."  After  charier  this  as  the  law,  the 
court  follows  it  with  the  apeciflc  instruction 
that.  If  the  Jury  believed  b^Mid  a  reasonable 
doubt  that  the  defendant  said  "that  he  could 
plead  the  case  of  James  If.  Addison  in  oourt," 
the  case  was  made  out,  provided  this  was  a 
material  statementi  and  was  nuide  in  the 
county  within  three  years  b^re  the  finding 
of  the  Indlctmoit  The  only  inquiry  submit- 
ted to  the  Jnry  yriOi  respect  to  this  phase 
of  the  case  presented  In  tba  indictmeitf  was: 
Did  the  defendant  make  the  statement  **that 
he  could  [dead  the  case  of  James  If.  Addlam, 
charged  with  vagrancy,  in  court"?  Was  this 
a  material  stateni»t?  Did  tte  have  an  in- 
t^t  to  Injure  or  de&aud?  Did  Mrs.  Wood- 
ruff sign  the  mortgage  on  account  of  that 
statement?  Was  that  the  controlling  Induce- 
ment that  moved  her  to  idgn  it?  Did  this 
occur  in  th^  county  within  three  years  btf  ore 
the  finding  of  tlie  IndictmentT— deariy  as- 
suming that,  if  sudb  statement  was  made^  it 
was  made  ae  of  fad. 

"Whether  a  material  representation  waa  false- 
ly made,  a*  of  a  fact;  whether  It  was  made 
with  intent  to  defraud;  whether  in  oonBe9uence 
of  such  representation,  and  raying  on  it,  the 
owner  was  mduced  to  i>art  with  the  alleged  thing 
of  value— are  all  inquiries  for  the  jury,  unda 
proper  instructiws,  on  the  solution  of  which  the 
conviction  or  acqnittal  of  the  accused  depends." 
Beasley  v.  State,  supra. 

"The  instrncti<His  given  by  the  court  affirma- 
tively, Bx  mero  motu,  should  present  the  particn- 
lar  case,  in  all  the  phases  and  aspects  In  which 
the  jury  ought  to  consider  it  not  giving  any  un- 
due prominence  to,  or  leaving  in  obscurity,  any 
phase  or  aspect  there  is  evidence  tending  to 
support;  and  if  such  instructions  in  effect  dis- 
card or  ignore,  and  thereby  Induce  the  jury  to 
discard  or  ignore,  any  real,  material  element  of 
the  offense  imputed  to  the  accused,  they  ought 
not  to  be  supported."  Woodbury  v.  State,  68 
Ala.  242.  44  Am.  Rep.  616. 

"It  would  be  difficult,  if  not  fnqiraetlcable,  to 
lay  down  any  general  rule  vUdt  could  nmn 
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vras  cue  wlildi  im  witiUn  tiie  ttatnte.  Manr 
qnetrtioiks  of  fact  mast  be  settled  hj  a  JazTt  such 
as  tJkfl  character  of  the  pretmte  uted,  the  cred- 
it given  to  it,  the  occatimi,  and  the  evU  parpoM 
■  sought  to  be  sccompltsbed  by  the  false  device, 
vbiai  matten  neceisarilr  Inrmve  the  motives  ac- 
tuating the  minds  of  both  parties."  State  v. 
Vanderbilt,  27  N.  J.  Law  (8  Dutch.)  8S6. 

In  People  t.  Blancbard.  90  N.  T.  820,  It 
was  said: 

"The  repreaentations  relied  on  were  proved 
almost  literall;  as  thej  stand  in  the  indictment, 
and  in  such  case  it  appears  to  be  the  rule  that 
the  sense  In  whldi  they  were  osed,  the  meaning 
they  were  Intended  to  bear,  and  what  was  de- 
signed to  be  and  what  was  understood  from 
them,  is  a  question  for  the  jnr;"— citing  Regina 
T.  Archer,  6  Oox*e  Cr.  Oas.  B1& 

A  mere  Idle  assertion,  or  the  expression  of 
a  purpose  or  the  ability  to  do  something  In 
the  future,  or  a  promise  to  perform  services 
at  a  future  time,  not  intended  or  accepted  aa 
a  statement  of  a  material  fact,  is  not  within 
the  statute.  Ck>lly  r.  State.  66  Ala.  85; 
Woodbury  y.  State,  supra ;  People  t.  Jordan, 
66  Cal.  10,  4  Pac.  773,  66  Am.  Bep.  73;  11 
B.  O.  li.  8S2,  S  10.  The  substance  of  the  tes- 
timony given  by  Mrs.  WoodrufT  as  to  the 
alleged  statement  made  the  d^endant, 
•wheal  conddered  as  a  whole,  was,  to  use  her 
language: 

"He  said  he  had  a  son  11  years  old,  and  he 
[his  son]  could  plead  law  about  aa  good  as  he 
[the  defendant]  could.  He  told  me  and  Mrs. 
Knight  that,  a  lady  friend  of  mine,  one  of  my 
nei^bors."   Record,  p.  17. 

When  the  alleged  pretense  above  Italicized 
iB  separated  from  the  others  alleged  In  the 
Indictment,  and  in  view  of  the  uncertainty 
of  the  meaning  Intended  to  be  conveyed  by 
the  statement  shown  by  the  testimony  of  the 
witness,  It  cannot  be  said  that  the  evidoice 
showed  without  room  for  adrave  Inference 
that  the  statement  was  made  as  of  fact;  and 
the  charge,  In  assuming  that  It  was  Invaded 
the  province  of  the  jury. 

lliere  was  some  evidence  tending  to  show 
that  the  mortgage  in  question  was  given  by 
the  witness  Woodruff  to  secure  an  Indebted- 
ness to  McNeal  for  services  to  be  rendered 
hy  HcNeal  In  behalf  <rf  Addison  in  a  divorce 
proceeding  and  securing  the  custody  of  his 
(Addison's)  diUdren.  If  this  was  true,  and 
the  mortgage  was  gives  tor  the  purpose  of 
securing  a  bona  flde  ludebteditess  due  from 
Woodruff  to  McNeal,  the  elements  of  Injury 
esBentlal  to  the  ftaud  would  be  absmt. 
Commonwealth  v.  Harklns,  128  Mass.  70; 
Bishop's  New  <Mm.  Law,  |  488.  The  charge 
set  out  In  the  ninth  asslpunent  of  error* 
drawn  no  doubt  with  this  principle  In  view, 
as  WMde^  If  0ven,  would  have-  bran  an  In- 
vaslon  of  the  province  of  the  Stay,  and  was 
well  refused.  Hie  other  charges  refused  to 
defendant  were  properly  refused,  for  reasons 
patent  on  thi^  faoe^ 

Considering  the  testimony  in  this  record 
in  ito  »tlrety,  the  writer  Is  driven  to  the 
condusloa  that  the  testimony  of  the  witness 
Mrs.  Woodruff,  to  the  effect  that  the  defend- 
ant said  he  was  a  lawyer,  is  but  the  state- 


ment of  her  cowduskm,  drawn  from  the 
transaction  leading  up  to  the  tignlng  of  the 
mortgage^  and  that,  in  fact,  all  that  he  real- 
ly  said  In  req>ect  to  such  professional  char- 
acter  was,  to  use  her  language: 

"He  Baid  he  had  a  son  11  years  M,  and  he 
could  plead  law  about  as  good  as  he  could.  He 
told  me  and  Mrs.  Kniebt  that,  a  lady  friend  of 
mine,  ouq  of  my  neipibors.'* 

While  the  conduct  of  the  defendant  may 
have  been  such  aa  to  warrant  Mrs.  Woodruff 
In  drawing  this  conclusion,  this  statement, 
standing  alone,  certainly  does  not  warrant 
the  finding  of  a  verdict  by  a  Jury  In  this 
solemn  judical  proceeding  that  the  defend- 
ant represented  to  Mrs.  Woodruff,  with  In- 
tent to  defraud,  the  fact  that  he  was  a  law- 
yer, nor  does  it  warrant  the  finding  that 
any  one  of  the  other  alleged  false  pretenses 
were  made  by  the  defendant,  and  thereftnre 
that  a  new  trial  should  be  awarded. 

However,  Judges  Pelham  and  Bvaos  do  not 
concur  In  the  views  above  expressed  as  to 
the  court's  oral  charge  being  erroneous;  nor 
what  Is  said  as  to  the  defendant  being  en- 
titled to  a  new  trial,  h(^dlng  that  the  oral 
charge,  wh^  considered  as  a  whole,  Is  a 
clear  statement  of  the  law  and  free  from  er- 
ror, that  the  evidence  is  sufiicleat  to  sustain 
the  verdict,  and  the  uotton  for  a  new  trial 
was  properly  overruled. 

The  result  la  that  the  Judgment  of  the 
criminal  court  Is  affirmed. 

Affirmed. 

PELHAM,  P.  J.  (In  which  BVANS,  J.,  con- 
curs). [16]  The  evidence  set  out  in  the  bill 
of  exceptions  Is  ample  to  show  the  commis- 
sion of  the  offense  cliarged  against  the  de- 
fraidant  and  of  his  guilty  participation.  I 
deem  it  necessary  to  call  attention  to  the 
state  of  the  record  In  this  case  on  tbe  two 
questions  on  which  Judge  ^OWN,  in  writ- 
ing a  minority  <^luion,  reaches  his  condu- 
sloa that  reversible  error  is  shown.  The  rec- 
ord shows  that  the  stote's  wltoess,  Mrs. 
Woodritf ,  in  plain,  uoeauivocal  language  tes- 
tified that  the  defendant  r^resented  himself 
to  be  a  lawyer;  and  evm  conceding  that  It 
was  "her  co&duslon  drawn  from  the  transac- 
tion leading  up  to  the  signing  of  the  mort- 
gage" (dissenUng  opinion  of  BROWN.  J.),  it 
is  shown  to  have  been  based  m  her  personal 
knowledge,  derived  from  the  very  transact 
tlon  between  the  defendant  and  herself  in 
which  it  Is  alleged  that  he  did  so  falsely  pre- 
tend to  her.  His  pretense  need  not  necessa- 
rily have  been  the  statement  to  her  of  the  bald, 
naked  fact  In  so  many  words.  If  his  conduct 
and  course  of  dealing  with  her,  and  the  dx- 
cumstances.  were  such  as  support  this  oon- 
dualoa  and  leave  no  room  tar  advise  In- 
feroace,  this  would  be  sufficient  Mweovor, 
It  is  shown  tv  the  bill  of  exceptions  (tran- 
script  p.  It9  that,  after  the  witness  Mrs. 
Woodruff  had  testified  that  the  defendant 
had  lei^esented  hlmadf  tohw  asb^ngalaw- 
yer,  the  court  proponaded  to  ber  ttils  ques- 
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don:  "Toa  said  a  Uttle  while  ago  he  [de- 
fendant] stated  to  yon  lie  was  a  lawy^.  Did 
he  say  anTthlng  along  that  line?' — ^to  which 
the  witness  answered,  "Yes;**  whereupon  the 
court  asked  the  following  anestlon.  "What 
was  it?"  to  which  the  witness  made  reply. 
"Well,  he  jnst  said  he  was  a  lawyer,  and  he 
would  help  me  out"  No  objection  was  made 
to  the  admission  of  this  testimony  on  the 
ground  that  It  was  a  conduslon,  or  on  any 
other  ground — it  Is  part  of  the  evidence  In- 
troduced in  the  case  without  objection.  On 
at  least  two  other  occasions  during  the 
course  of  this  witness*  testimony  she  stated 
(without  any  objection  being  Interposed  or 
motion  made  to  exclude  the  evidence)  that 
the  defendant  told  her  he  was  a  lawyer  and 
wonld  look  after  her  case  for  her.  Under 
this  positive  state  of  the  ervldence,  it  Is  not 
for  this  court  to  pass  upon  the  truthfulness 
of  this  statement  of  the  witness  and  say 
whether  the  defendant  "rcaUy^  did  or  did 
not  make  this  r^resentation.  It  was  testi- 
fied to  without  objection  by  a  witness  on  the 
trial  of  the  case,  under  the  sanctity  of  an 
oath,  and  no  attempt  was  made  to  lmpea<A 
her,  and  it  does  not  lie  within  the  province 
of  this  court  of  review  to  reject  It,  and  Im- 
j>each  the  credibility  of  the  witness,  by  hold- 
ing that  the  defendant  did  not  "reaUu"  state 
to  the  witness  what  she  positively  testified 
he  did  state  to  her. 

[11]  Tbe  credibility  of  a  witness*  state- 
meat  is  a  question  for  the  jury  trying  the 
case  at  nisi  prlus  (Davis  v.  State,  162  Ala. 
26,  44  South.  661),  and  the  jury  and  trial 
court,  who  bad  tbB  witness  before  them  In 
persrai,  with  those  advantages  of  observing 
ctHidmc^  demeanor,  etc..  not  possessed  by  us, 
evidently  accepted  the  statement  as  true,  for 
the  jnry,  prlnctpaUy  on  the  testimony  of  this 
witness,  returned  a  verdict  of  guilty  against 
the  defendant,  whlidi'the  court  r^sed  to  dls* 
turb  on  a  motion  tor  new  trial.  The  other 
constltaent  elements  of  the  offense  chained 
were  all  proven,  and  tbe  question  of  the  de- 
f»idant^s  guilt  became  a  question  for  the  jury 
in  detenninlng  the  weight  to  be  givra  the 
evidence  of  wblofa  the  jnry  are  Hie  sole  jndgea 
Smith  States  166  Ala.  60^  61  South.  6ia 
^e  verdict  of  the  jnry  can  nelUter  be  said 
to  be  without  support  in  ttie  finding  of  guilt, 
nor  plainly  and  palpably  against  the  weight 
ot  the  evidence^  Tlie  evidence  Introduced  on 
the  trial  in  of  the  state  was  amply 

sufficient.  If  believed  by  the  jnry,  not  only  to 
support,  bnt  to  justly  as  a  reaamaUe  and 
fbir  finding,  the  verdict  of  gnllt  returned  tqr 
the  jnry. 

The  other  point  jxpoa  whldi  It  la  sou^t  to 
show  error  committed  by  fiie  trial  court  jus- 
tifying a  reversal  in  the  minority  ppbdon  of 
Judge  BROWN  rtiatea  to  an  ercepUon  to  a 
pwtion  of  tbB  oral  charge.  It  is  stated  in 
that  opinion: 

"At  the  condoslon  of  the  oral  cha^,  the  de- 
fendant reserved  an  ooeption  to  the  portion  of 
the  oral  dune  above  itandsed." 


It  is  not  borne  out  by  the  record  that  the 
defendant  reserved  an  ^ception  to  that  par- 
ticular portion  of  the  oral  charge  Italldzed 
In  the  minority  opinion;  and  in  order  that 
the  discussion  herein  of  the  oral  dbarge  and 
exceptions  reserved  thereto  may  be  under- 
stood, the  reporter  will  set  out  in  full  the 
oral  charge  of  the  court  and  exceptions  noted 
as  the  same  appears  In  the  transcript  (pages 
47  to  65,  inclusive). 

[1 2]  In  the  first  place,  it  will  be  obeyed 
that  the  exc^Mlon  at  the  conclusion  of  the 
oral  cha^  Is  general,  and  had  reference  to, 
and  fairly  inclnded  In  the  portion  excepted 
to,  the  entire  last  paragrai^  of  the  dbarge, 
commencing,  "For  example,**  and  not  merely 
that  portion  only  singled  out  and  Italicized  in 
the  minority  (opinion.  It  cannot  be  doubted 
that  portions  of  the  diarge  contained  in  this 
paragraph  correctly  state  propoaltlona  at  the 
law  an>Ucable  to  the  case.  In  fact,  for  that 
mattw,  I  may  remark  here  that  the  charge 
aa  a  whole  pretty  tJuaov^j.  and  odiavB- 
ttv^  oonecUy  atetes  the  prind^piea  of  law 
bearing  on  the  case  as  presented  to  the  jury. 
It  la  well  settled  by  a  Umg  and  nnlnterrapted 
line  of  dedstons  by  the  Supreme  Goort  and 
this  court  that  unless  every  proposition  stat- 
ed in  that  portion  of  the  dkarge  excepted  to 
is  unsound  and  erroneous*  it  win  avail  the 
defendant  nothing  aa  showing  revendbte  er* 
ror ;  and  Qiat  a  general  exceptton  la  unavail- 
ing unless  every  proposition  stated  in  the  por- 
tion of  the  diarge  excepted  to  la  erroneona. 
Bonner  t.  fitate,  107  Ala.  97,  106,  IS  Sonth. 
226. 

[1 8]  By  reference  to  the  report  of  the  case, 
wher^  the  charge  and  exceptions  to  it  are 
set  out  by  the  reporter,  it  will  be  seen  that 
the  particular  portion  of  the  charge  to  which 
an  exception  is  in  fact  noted  Is  specifically 
stated  In  the  objection  made  by  the  defrad- 
ant  as  beginning  with  the  words:  "It  is  not 
necessary."  If  we  examine  the  charge  as  set 
out,  and  take  the  exception  to  refer  to  that 
part  of  the  charge  commencing  with  the  sen- 
tence, "Now  it  is  not  necessary,"  etc.,  and 
ending  with  the  words,  ''within  three  years 
next  preceding  the  finding  of  the  indictment," 
It  will  be  found  that  many  of  the  different 
principles  of  law  Included  In  this  portion  of 
the  charge  are  correctly  and  well  stated.  In 
fact,  the  excerpt  does  not  present  the  state- 
ment of  an  erroneous  proposition  of  law. 
when  construed  In  connection  with  the  charge 
in  Its  entirety.  It  Is  this  entire  portion  of  the 
oral  charge  tbat  is  set  ont  In  bilef  of  de- 
fNidant'8  counsel  as  b^ng  the  portion  of  the 
gweral  charge  to  which  ^ception  is  reserv- 
ed, and  not  that  part  sheeted  by  Judge 
BBOWN  from  the  middle  of  one  ot  the  para- 
graphs setting  ont  the  charge  and  italicized 
for  criticism.  This  entire  eectloa  of  the 
charge  cwnmenclng,  "Now  it  Is  not  neces- 
sary," and  coding  with  the  words  "within 
three  years  next  preceding  the  finding  of  the 
indictment,"  is  also  part  of  the  cbaxse  that 
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Is  set  out  In  Ibe  bill  of  exoqitloiu  in  bac  rtr- 
ba  In  thii  record  as  the  part  of  tbe  dunge 
to  which  an  exc^rtlon  was  reserved  by  the 
defendant,  and  not  that  part  Italicized  In 
the  minority  <HAnl<»i,  omunenclng  In  the  mid- 
dle of  a  [MiragraiA  and  ending  in  the  middle 
of  a  aentoioe,  and  to  which  no  ezceptloo  was 
tak«i  as  limited  to  that ,  particular  portion 
of  the  chai^  But  if  we  take  the  exception 
as  only  going  to  that  portlm  of  the  charge 
announcing  the  principle  to  whldi  spedflc  ob- 
jection was  made,  "to  the  effect  that  it  la 
not  essential  to  establish  each  r^esentatlon 
[false  represeDtations  averred]  by  the  evi- 
dence" (see  report  of  case),  the  court's  charge 
on  that  point,  tbat  It  Is  not  necessary  that  all 
the  alleged  false  pi%tenses  shonld  be  proved 
as  charged,  but  If  It  Is  proved  beyond  a  rea- 
sonable doubt  that  the  defendant  made  any 
<me  of  the  alleged  false  stat^ents  set  out  In 
the  charge,  it  is  suffident,  this  Is  a  correct 
statement  of  a  principle  of  law  (Gardner  v. 
State.  4  Ala.  App.  131,  S8  South.  1001«  and 
authorities  there  <dted) ;  and  a  reading  of  the 
charge  and  exceptions  to  It  will  clearly  dem- 
onstrate that  it  was  to  the  pronouncement  of 
this  principle  of  law  that  the  defendant  ob- 
jected and  undertook  to  reserve  an  excep- 
tion. Under  the  ruling  in  B.  B.,  L.  &  P.  Ck>.  v. 
Friedman,  187  Ala.  662,  670.  05  South.  939. 
such  an  ezcepUw  la  abortive  and  unavail- 
ing. 

The  criticisms  of  the  general  charge  indulg- 
ed In  are  not  made  the  subject  of  attack  by 
the  defendant,  nor,  as  we  have  seen,  was 
there  any  objection  made  or  excepUcn  reserv- 
ed, limited  to  that  particular  part  of  the 
diaige  Italicized  and  criticized  in  the  opln- 
Um  of  Judge  BBOWN.  Mo  other  C(m8truc- 
tl<m  can  be  placed  on  the  objections  made 
and  exceptions  reserved  by  the  defendant  to 
the  charge  than  that  general  objections  were 
made  to  designated  portions  of  the  oral 
charge  of  the  court  which  do  not  admit  of 
any  Question  as  embzaelng  within  the  part 
objected  to  comet  propositions  of  law  on 
the  subjects  to  which  they  relate,  and,  pos- 
aOOy^  a  epeOlic  objectlfni  to  that  put  of  the 
charge  wherein  the  court  cwrectly  propound- 
ed the  law  to  the  effect  that  proof  of  any  one 
of  ttaeprntensesaU^Kdwassnffidttit.  Noob- 
jectlon  was  made,  or  even  remotely  hinted  at, 
that  the  diarge  transgressed  the  rule  In 
charging  on  the  effect  of  the  evidence,  or 
failed  to  charge  that  the  false  r^reemtatloii 
most  be  ft  material  statonent  of  a  matter  of 
facti  or  viidfltod  tbe  rule  of  law  as  to  tbe  as- 
snnyitlon  of  facts;  yet  it  Is  on  these  groimda 
altme  that  the  charge  la  attadEed  in  Judge 
BBOWN*S  minority  oi^nlon  and  held  erro- 
neous, even  to  requiring  a  reversal  of  the 
case.  The  charge  is  not  subject  to  any  of 
the  supiKised  vic^  made  the  basis  of  attack, 
nor  are  the  questions  for  the  flist  time  de- 
tected and  raised  against  it  aa  a  ground  for 
attack  In  Judge  BBOWITS  opinion  presented 
on  the  record.  However,  It  may  be  well,  un- 


der these  conditions,  to  answer  and  show 
the  fallacy  ot  the  objectlooa  dlaoovmd 
against  tbe  soundness  of  the  general  charge 
and  given  as  reasons  in  tbe  minority  oplnltm 
why  th«  case  shonld  be  reversed. 

[14]  Hie  <^arg^  lesid  as  a  wholes  or  In 
any  at  Its  related  parts,  cannot  with  any  de- 
gree  of  fSlmess  be  said  to  be  an  invasion  of 
the  province  of  the  jury,  as  bdng  on  the 
^I6ct  of  any  part  of  the  erldence.  This  Is 
true,  even  apMrtng  to  It  the  taet  of  severe 
grammatical  criticism,  wbitih  Is  not  the  prop* 
er  rule  of  ocmstractlon  to  apply  to  the  gtsi' 
eral  charge  of  the  «ouit  B.  I*,  ft  P.  Go. 
▼.  Murphy,  2  ^a.  App.  688,  601.  06  South. 
817.  Svai  tiboogh  part  of  (he  portion  of  the 
diarge  ezcq^ted  to  was  faulty  In  this  par- 
ticular, In  violating  section  6862  of  the  Code, 
the  other  parts  of  that  portion  objected  to 
were  clearly  not  subject  to  sudx  an  objec- 
tion, and  the  objection,  therefore,  would  not 
be  well  taken.  Maxwell  v.  State,  3  Ala.  App. 
169,  171,  67  South.  606. 

[IS]  It  only  requires  a  fair  reading  of  the 
charge  to  refute  the  a  trained  oonstructlfm 
of  language  that  must  be  Indulged  in  to 
ev«i  imagine  that  the  charge  read  as  a 
whole,  in  connection  with  the  part  referred 
to  in  this  particular,  trespasses  upon  the  rule 
forbidding  an  assumption  of  foots.  Hyper- 
critldsm  should  not  be  Indulged  in  in  con- 
struing charges  of  the  court  (S.  A  N.  B.  B. 
Oo.  V.  Jtmes.  66  Ala.  607;  McOolre  v.  State, 
2  Ala.  App.  218,  223.  67  South.  57) ;  nor  fan- 
ciful theories  based  on  the  vagaries  of  the 
Imagination  advanced  in  the  construction  of 
tbe  court's  charge,  which  is  usually — as  it  is 
here^  and  as  it  ahould  be — expressed  In 
plain  language  ttiat  Is  snscqittble  <tf  the  or- 
dinary understanding. 

[II]  It  is  quite  clear  that  the  charge  is 
not  erroneous  in  the  particular  pointed,  out 
Uie  def^dant  In  the  objection  made  to  it 
— ^i.  e.,  the  pronouncement  of  the  rule  of  law 
that  it  was  not  necessary  that  all  of  the 
false  pretensea  alleged  must  be  proven;  and 
as  the  d^endant  saw  fit  to  particularise  the 
ground  of  this  exception,  the  court  is  not 
authorised,  as  In  the  minority  opinion,  to 
go  beyond  this  stated  ground  of  exception 
and  inject  objections  of  Its  own,  and  then 
proceed  to  pass  upon  them,  that  did  not  en- 
ter Into  the  trial  or  con^eratlon  oi  the 
case.  A.  G.  Bhodes  ft  Son  Oo.  v.  Charleston, 
41  South.  746.1  "The  reascm  underlying  the 
^Inclpie — the  theory  upon  which  spedflc 
exceptions  are  required— Is  that,  if  error 
has  In  fact  been  committed,  the  exception 
reserved  will  point  out  the  error  to  the  pre- 
siding judge  so  that  he  may  at  once  correct 
it."  Opinion  of  the  court  by  Justice  (after- 
wards Chief  Justice)  McClellan  in  Bonner  v. 
State,  107  Ala.  97,  106,  18  South.  226.  Those 
particular  so-called  errors  of  the  oral  charge 
discussed  to  the  minority  <vlnIon  were  not 


*■  Reported  In  foil  la  tlia  Sontlwra  Baportar;  r«- 
ported  u  a  mamoraadam  daelilon  vrttluat  opialim 
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pointed  out  w  called  to  tile  attention  of  the 
trial  court  In  any  "manner  vhatsoever ;  nor 
were  tbey.  or  any  of  tliem.  made  tbe 
of  objection  Interposed  to  the  ctiarge  of  the 
court;  nor  are  they  discussed,  or  even  so 
much  as  referred  to,  by  counsel  for  defend- 
ant in  a  carefully  inepared  brief  of  S2  close- 
ly typewrittw  pages  filed  in  behalf  of  the 
appellant 

[17]  The  court,  In  its  oral  charge,  more 
than  once  stated  that,  to  constitute  the  of- 
fense charged,  the  mlsr^resentation  must 
have  been  of  a  material  fact,  up<Hi  which  the 
party  relied,  or  had  a  right  to  rely,  and  read 
to  the  Jury  a  full  statement  of  the  law  on 
that  proposition  as  announced  by  the  Su- 
preme Gourt  in  Woodbury  t.  Static  69  Ala. 
242,  44  Am.  Bep.  516.  The  court  cannot  em- 
bod^  in  every  sentmce  or  paragraph  of  its 
charge  the  entire  law  of  the  case  in  all  of 
Its  rdated  parts  and  different  phases,  and 
crittdsm  such  as  made  of  the  court's  oral 
charge  in  the  minority  (q;>inlon  (even  If 
grounded  on  objections  and  exceptlfms  shown 
by  the  record)  would  be  greatly  stralaed  and 
wh<^  unauthorized  by  any  fftir  or  le^Iy 
recognised  rule  of  construction.  Soch  hyper- 
criticism  of  a  part  of  the  oral  cha^,  stand- 
ing alon^  is  not  tiie  proper  method  by  which 
to  test  It  and  measure  the  legal  correctness 
or  accuracy  of  the  charge.  Sb^dA  r.  Har- 
ris. 183  Ala.  897,  369,  61  South.  8&  It  has 
been  long  and  well  settled  by  an  uninterrupt- 
ed line  of  authorities  that  the  oral  charge 
of  the  court  must  be  construed  as  a  whole, 
and  ^t  a  Judgment  will  not  be  reversed 
because  a  separate  part  of  the  charge,  stand- 
ing alone  and  unexplained.  Is  erroneous,  if 
the  charge,  conMmed  as  a  whole,  contains 
a  correct  statement  of  the  law  of  the  case. 
Decatur  Go.  v.  Mebaffey,  128  Ala.  242,  29 
South.  646;  U  ft  N.  R.  R.  Co.  T.  Bogne,  ITl 
Ala.  84^  58  South.  S92.  If  a  phrase,  or  any 
part  of  a  charge,  contains  an  elliptical  form 
of  expresslcm,  or  Is  ansbiguons  or  likely  to 
mislead,  it  Is  botli  the  privily  and  duty  of 
counsel  to  call  the  court's  attention  to  it, 
so  that  It  might  be  corrected.  The  rule  is 
well  stated  in  the  language  of  Justice  Mc- 
Gldlan  In  the  opinion  of  the  conrt  in  Mc- 
Neill V.  States  102  Ala.  121,  126,  16  South. 
362,  864  (48  Axa,  St  Bep.  17)  quoting  from 
anottier  oi^ulon  of  the  Supreme  Court  pre- 
viously wrlttHJ  by  blm  (AL  ft  EL  B.  B.  Ca 
V.  Stewart,  91  Ala.  421,  427,  8  South.  708, 
712): 

"The  general  diarge  of  a  trial  court,  given  ex 
mero  motu  with  reference  to  any  point,  is  to 
be  considered  oa  an  entirety,  and  in  connection 
with  -tbe  evideace ;  and  it  'should  be  rend  and 
construed  with  regard  to  the  connection  between 
ita  several  sentences  and  propositions,  each  dec- 
laration being  shaded  and  interpreted  in  tlie 
ligbt  of  the  context;  and  if  any  part,  so  con- 
Bideredi  limited,  or  expanded,  asserts  the  law 
correctly,  it  will  not  furnish  ground  for  reversal, 
however  fault;  the  clause  might  be,  if  its  mean- 
ing were  not  controlled  by  prior  or  subsequent 
passages.'  Montgomery  ft  Eofaula  B.  R.  Go.  v. 
Stewart,  91  Ala.  421,  427  [8  South.  708] ;  WH- 
Uams  T.  Bute,  83  Ala.  68  [8  South.  74^; 


7-  S°^h  76  Ala.  222  [52  Am.  Jim. 
?i^^d  B.  0&  V.  Orr,.94  Ala.^ 

[10  South.  167]." 

In  a  much  later  case,  Justice  Mayfleld  ap- 
positely says  In  the  opinion  of  the  a>urt  on 
the  same  subject  In  Roberson  v.  State^  183 
Ala.  43,  69,  62  South.  837,  843 : 

"Some  parts  of  the  oral  charge  as  to  which 
exceptums  were  reserved,  if  considered  as  stand- 
ing alon^  unaided  by  that  which  preceded  and 
that  which  followed,  would  be  error,  to  reverse, 
under  the  rule  as  we  hare  above  declared  it; 
but,  takbtt  in  connection  with  that  which  pre- 
yed, and  that  which  followed,  and  In  coanec- 
tion  with  the  written  charges,  as  we  mast  take 
them,  It  affirmatively  appears  that  no  injury 
could  have  resulted.  The  errors,  if  soch  they 
should  be  called,  consiated  of  incomplete  state- 
menta  as  to  the  burden  and  snfficlency  of 
proof,  as  to  the  question  of  self-defense.  Soch 
statements  were  not  positively  erroneous,  but 
were  incomplete,  in  that  certain  qualifications 
of  the  rule  were  not  stated ;  but  the  pnnier 
qualifications  were  stated  in  other  parts  of  the 
oral  charge  and  in  requested  written  dia^es, 
and  this  fact  prevented  reversible  error." 

When  read  in  connection  with  the  evidence 
In  the  case,  as  Is  the  correct  rule  (M,  L.  ft 
R.  Co.  V.  Hughes,  100  Ala.  216,  223,  67  South. 
278),  the  oral  charge  has  not  the  slightest 
tendency  to  erroneously  state  the  prindplee 
of  law  applicable  to  the  evidence  before  the 
court,  or  even  be  misleading  in  its  tendency 
In  any  particular  made  the  ground  of  object 
tloo.  Viewed  from  any  and  every  possible 
angle,  there  Is  no  room  for  a  holding  tliat 
the  record  presents  any  question  showing  er^ 
ror  In  the  court's  general  charge. 

I  find  no  reversible  error  presented  tn  the 
record,  and  an  affirmance  of  the  Judgment  of 
conviction,  In  my  opinion,  should  be  ordered. 
Judge  BVANS  concurs  in  this  conclusion, 
and  In  the  views  herein  expressed,  and  «n 
affirmance  of  the  Judgment  aK>ealed  from  la 
ordered. 

Affirmed* 

BROWN,  J.,  tiasoitlng  in  part 

On  Application  for  nohMiHug, 

PER  CURIAM.  This  case  has  received 
carefol  con^deration  on  the  applicatlcm  for 
rehearing  by  Judge  PELHAM  and  Judge 
ETANS,  who  ooncnrred  in  the  majority  opin- 
ion of  the  CDuri;  written  by  PBLHAM,  P.  J., 
<A  tlie  original  submission,  and  thcgr  think 
ttie  qnestl<Hi8  dealt  with  are  correctly  treated 
and  dlcq^osed  of  In  that  tq^itm.  We  adhore  to 
that  oi^on,  and  can  see  no  good  reason  or 
beneficial  purpose  to  be  served  promulgat- 
ing a  loigthy  (^nlon  on  thb  application, 
containing  a  redlscusston  of  the  questions  we 
deem  pn^rly  diflvosed  of  oa  sound  reason- 
ing and  good  authority  in  tibe  original  opin- 
ion. The  cases  cited  In  the  majority  opinioD 
of  the  court  will  be  found,  upon  investiga- 
tion, In  every  instance  to  siqiport  the  hold- 
ings th^  are  dted  In  counectttnt  with.  There 
la  nothing  in  any  of  tlie  numerous  array  of 
cases  cited  in  Judge  BBOWN'S  additional 
cpinloQ  of  some  length,  which  be  seems  to 
think  necessary  to  promulgate  on  this  appll- 
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cation,  to  elnddate  his  minority  Tiews,  that 
la  la  the  way  of  what  la  said,  or  Hie  ctmclQ- 
slooB  reached,  by  the  majority  of  Uie  court 

In  the  origloat  opinion. 

We  have  again,  with  painstaking  care,  re- 
viewed the  facts  In  the  case,  and  are  of  the 
Of)lnl<m,  aa  heretofore  expressed,  that  there 
la  ample  evidence  to  sustain  the  Jory's  ver- 
dict, and  that  the  trial  court  cannot  be  said 
to  have  committed  reverslUe  error  In  over- 
ruling the  defendant's  motion  for  a  new  trial, 
under  the  familiar  rale  of  law  applicable  to 
review  here  of  the  trial  court's  rulings  in 
denying  motlcms  for  new  trials,  based  on  ttae 
groand  that  the  verdict  is  contrary  to  or  not 
supported  by  the  evidence.  The  witness  Mrs. 
Woodruff  seems  to  have  been  a  rather  illit- 
erate, elderly  woman,  nnable  to  give  a  very 
Intelligent  vertion  of  tbB  transaction;  bat 
her  testimony,  tafc^  as  a  whole,  does  not 
seem  to  us  to  be  open  to  any  other  fair  and 
reasonable  coostractlon  than  that  the  defend- 
ant) made  false  representations  to  her  about 
bis  being  a  lawyer,  that  Induced  her  to  exe- 
cute a  mortgage  to  the  defendant  for  the  pur- 
pose (MF  securing  an  attorney's  fee  to  Mm  to 
obtain  hia  services  as  a  lawyer  to  represent 
her  son.  If  she  wu  not  misled  and  dec^ved 
by  the  defendant  assuring  her  that  this  was 
the  purpose  for  which  the  mortgage  was  giv- 
en, why  was  it  executed  at  his  Instance  to 
talm?  It  was  not  disputed  that  the  mortgage 
was  executed  by  this  old  lady  to  secure  an 
attorney's  fee  tox  the  services  of  a  lawyer  to 
assist  her  son  out  of  his  troubles.  The  evi- 
dence ghoiot  toithwit  coniradictton  that  the 
defendant  procured  the  mortgage  from  her 
and  that  it  v>a*  eaeouted  to  him.  Mrs. 
Woodraff  testified  positively  that  the  defrad- 
ant  stated  to  her  that  he  was  a  lawyer  and 
would  represent  her  son  as  such.  Her  testi- 
mony as  a  whole  and  the  attending  circum- 
stances bear  out  the  reasonableness  and 
truth  of  this  statement  One  or  two  isolated 
or  detached  sentences  In  her  testimony  may 
be  seized  upm  and  stressed  to  detract  from 
the  effect  of  her  testimony  and  the  corrob- 
orating circumstances ;  but  clearly  this  was 
a  question  of  fact,  properly  submitted  to  the 
Jury,  and  was  resolved  by  the  Jury  against 
the  defendant  The  trial  court  possessing 
the  advantage  of  having  the  witnesses  be- 
fore It  entertained  the  opinion  that  the  Jury 
was  JustlBed,  under  the  evidence  adduced  up- 
on the  trial.  In  Its  conclusion^  and  a  careful 
consideration  of  the  evidence  set  out  in  the 
record  leads  us  to  the  same  conclusion,  and 
we  would  feel  nnwarranted  In  overturning 
the  verdict  of  the  Jury  and  holding  the  trial 
court  In  error  In  its  ruling  and  reverse  the 
Judgment 

The  application  for  a  rehearing  Is  denied. 

BROWN,  J.  (dissenting).  The  crltldsm  by 
the  majority  oi^on  that  the  vice  In  the 
oral  diarge  of  the  court  pidnted  oat  by  the 
qjibilmi  of  the  writer  heretofore  pnmiulgated 
was  not  noticed  In  appeUanfs  brief  and  was 


raised  by  the  writer  for  the  first  time  Is  un- 
warranted. The  statute  makes  it  the  duty  of 
ttiia  court  to  search  the  record  for  errors  ap- 
par«it  there(m ;  and  there  Is  no  rule  of  court 
or  statute  requiring  the  appellant  In  a  crim- 
inal case  to  point  out  the  errors,  either  by 
assignment  of  error  or  brief.  Code  1907,  ! 
6264;  CampbeU  v.  State,  182  Ala:.  22.  62 
South.  67 ;  Gaines  v.  State,  146  Ala.  16,  41 
South.  86Sw  And  as  observed  by  the  Suprone 
Court  In  Gampbell'B  Case,  snpra: 

"While  the  right  to  appeal  is  purely  a  crea- 
ture of  our  statutes,  the  I^islature,  by  adopt- 
ing the  above  prorisions  of  our  Code,  dearly  In- 
dicates the  legislative  parpoae  that  such  right 
shall  not  In  any  criminal  case,  become  a  mock- 
ery, but  that  the  right  shall  be  substantial,  and 
that  this  court  shall  see.  to  it  that  a  defendant 
who  has  been  convicted  In  a  criminal  case,  and 
who  has  reserved  a  qaestlon  of  law  for  the  con- 
sideration of  this  court  and  who  prays  an  ap- 
peal shall  be  aeccnxled  the  privilege  <^  having 
the  legal  questions  presented  by  his  record  prop- 
erly passed  upon." 

The  authorities  dted  in  the  majority  opin- 
ion to  the  proposition  that  appellant's  excep- 
tion was  abortive  and  was  not  sufficient  to 
raise  the  question  commented  on  In  the  opin- 
ion of  the  writer  do  not  sustain  the  pro- 
nouncement there  made,  as  the  followlug  ex- 
cerpts from  those  cases  will  show.  Quoting 
from  the  opinion  in  Bonner  v.  State,  107  Ala. 
106,  18  South.  228: 

"The  general  charge  of  the  court  was  givot 
in  writing.  It  covers  the  case  pretty  thoroughly 
and  exhaustively,  statine,  of  course,  many  dia- 
tinct  principles  of  law  bearing  on  the  case  as 
presented  to  the  jury,  and  expounding  them 
concisely  and  correctly.  The  defendant  excepted 
generalb;  to  the  giving  of  this  charge:  the  redtel 
being.  The  defendant  excepted  to  the  giving  of 
the  above  charge,*  and  this  is  all." 

In  this  case  the  bill  of  exceptions  redtes: 

"That  part  of  the  oral  charge  excepted  to  be- 
ing as  follows:  'Now  it  is  not  necessary  that 
all  the  alleged  false  pretenses  ^ould  be  proven 
as  charged.  In  other  words.  It  would  be  suffi- 
cient to  austaitt  •  *  •  this  second  count  of 
the  indictmmt  if  you  believed,  beyond  a  rea- 
sonable doubt  that  the  defendant  with  intent 
to  injure  or  defraud,  made  any  one  of  the  alleged 
false  statements  set  out  tliemn.  For  example, 
if  it  was  proven  beymid  a  reasonable  doubt  that 
he,  with  the  intent  to  injure  or  defraud— that 
the  defendant  said  he  was  a  lawyer,  that  woold 
be  suffident  without  provloe  furthermore  that 
he  made  the  representation  that  he  could  plead 
the  case  of  James  M.  Addison,  charged  with 
vagrancy,  in  court  You  would  not  have  to 
prove  all  that  was  alleged,  but  any  one  statement 
set  forth,  provided  it  was  a  material  statement 
and  provided  the  party  to  whom  it  was  made  re- 
lied upon  it  and  was  mduced  to  ^gn  the  alleged 
instrument  relying  upon  such  statement  If 
the  statement  proves,  beyond  a  reasonable  doubt 
that  any  one  of  these  separate  alleged  false 
statements,  either  that  he  said  he  was  a  lawyer, 
or  that  he  could  plead  the  case  of  James  M. 
Addison,  charged  with  vagrancy,  in  court,  or 
that  he,  Jact^  L.  Addington,  was  an  attorney 
at  the  Birmingham  bar,  and  was  authorized  to 
defend  cases  m  Birmingham,  Ala.;  in  other 
words,  if  the  evidence  proved  any  one  of  those 
three  alleged  false  statements,  it  would  be  suf- 
fident to  make  out  a  charge  o{  false  pretenses, 
provided  you  believed  beyond  a'reasonable  doubt 
that  the  defendant  had  at  the  time  an  intent  to 
injure  or  defraud,  and  f urthort&o^*  ^J?-  ^* 
ehel  Woodruff  signed  the  iTr2t*W»*°^  ijacribea  on 
account  of  that  false  a^g^t.  M»a  waa-and 
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that  that  was  the  controllina:  !nduoement  or  con- 
.  roDin?  motWe  that  icansed  her  to  Biga  it,  and 
provided,  furthermore,  that  that  occurred  in 
this  coDDty,  and  within  throe  years  preceding 
the  finding  of  the  indictment' " 

In  B.  B..  L.  &  P.  Ga  t.  Frledmaa.  187  Ala. 
670.  66  South.  941.  it  was  said: 

'^e  exception  attempted  to  be  taken  to  the 
oral  charge  of  the  coart  in  respect  of  the  state- 
ment that  the  jury's  province  was  to  decide 
the  issuee  of  fact  was  abortive,  for  that  it  was 
descriptive  only — not  the  naervation  of  on  om- 
ception  to  a  particular,  eteaetly  detignated  $tate- 
ment  of  the  fudge.  Tttere  is  no  practice  allow- 
ing an  exception  br  description  of  a  subject 
treated  by  the  court  in  an  oral  charge  to  the 
jury." 

The  exception  In  this  case  la  to  "an  ex- 
actly .designated  statement  of  the  judge," 
dealing  solely  and  exclusively  with  the  quan- 
tum of  proof  necessary  to  sustain  the  aver- 
ments of  the  indictment  descriptive  of  the  of- 
fense, and  the  conclusion  of  the  majority 
that  the  exceptiw  Is  general  and  does  not  re- 
serve on  the  record  the  question  discussed  In 
the  minority  opinion  Is  supertechnlcal,  not 
borne  out  by  the  record,  nor  sustained  by 
authority. 

Under  the  practice  prevailing  in  this  state, 
it  is  not  incumbent  on  the  exceptor  to  state 
the  grounds  or  give  the  reasons  prompting 
the  exception,  or  to  enter  Into  any  controver- 
sy with  the  court  as  to  the  correctness  of  the 
principles  announced  In  the  charge.  All  that 
Is  required  is  that  a  specific  portion  of  the 
charge  be  pointed  out,  In  order  that  the  trial 
court  may  change  or  modify  this  portion  If 
It  is  deemed  objectionable  in  any  respect. 
And  If  the  exception  is  so  reserved,  and  the 
portion  of  the  charge  is  a  charge  on  the  ef- 
fect of  the  evidence,  Invasive  of  the  province 
of  the  Jury,  or  assumes  any  fact  essential  to 
the  defendant's  guilt,  or  Is  otherwise  objec- 
tionable. It  is  the  duty  of  this  court,  on  ap- 
peal, to  review  the  question  thus  presented. 
Moore  &  Co.  V.  Robinson,  62  Ala.  638;  Mayer 
7.  Thompson-Hutchison  Bldg.  Co.,  116  Ala. 
638,  22  South.  859;  Gaynor  v.  L.  &  N.  R.  R. 
Co.,  136  Ala.  259,  S3  South.  808;  Mcintosh 
V.  State,  140  Ala.  137,  37  South.  223;  Winter 
V.  State,  183  Ala.  176,  32  South.  126 ;  Collins 
V.  State,  138  Ala.  67,  84  South.  993;  Ragsdale 
V.  State.  134  Ala.  24,  32  Sonth.  674;  L.  &  N. 
R.  R.  Co.  V.  Godwin,  191  Ala.  498,  67  Sonth. 
675.  The  portion  of  the  oral  charge  pointed 
out  by  the  exception  as  set  out  In  the  record 
here,  as  we  have  said,  deals  solely  with  the 
quantum  of  proof  necessary  to  sustain  the 
averments  of  the  indictment  descriptive  of 
the  offeDse.  It  will  be  noticed  that  these 
averments  were  not  in  the  alternative,  and 
In  addition  to  the  criticism  noted  In  the  opin- 
ion of  the  writer  heretofore  promulgated, 
this  portion  of  the  charge  Is  cleariy  subject  to 
the  vice  that  It  assumes  that  three  separate 
and  distinct  false  pretensions  are  allied, 
one  at  least  of  which  is  not  within  the  stat- 
ute, to  vrit,  "that  he  could  plead  the  case  of 
James  H.  Addison,  charged  with  vagrancy, 
in  coart,"  nnlesa,  u  a  matter  of  faet,  It 


amounted  to  an  afllrmatlon  by  the  defendant 
that  he  possessed  the  present  ability  and 
quallflcati(si8  as  an  attorney  at  law  to  aiipear 
and  plead  Addison's  ease.  This  qoestlaa. 
under  all  the  authorities,  was  cae  for  the 
Jury,  because,  concsedlng  tbst  snch  assertion 
was  made.  It  was  open  to  a  crastractkm 
wholly  con^stent  wiUi  Uie  d^ndant's  Imw- 
cence — L  e.,  that  it  was  an  idle  Jest,  or  a 
promise — or  It  might  have  carried  the  mean- 
ing that  defendant  would  shortly  qualify 
himself  and  In  time  to  act  In  the  capacity  as 
attcHiiey  for  Addison,  and  would  thm  plead 
bis  case. 

"As  agaiost  defendants,  these  ita totes,  like 
all  other  criminal  ones,  must  be  construed  strict- 
ly, and  nothing  not  within  their  words  be  fadd 
to  be  within  thar  meaning.  Oa  tlie  other  hand, 
in  favor  of  defendants,  the  eonstroctiw  Is  libei^ 
al.  So  that  the  word  'pretense,'  instead  of  be- 
ing understood  in  the  popular  sense,  has  obtain- 
ed a  legal  and  tedinical  one."  2  Bidiop's  New 
Criminal  Law,  I  416. 

"It  is  not  a  raise  pretense  to  state,  wbethor 
in  the  form  of  a  promise  or  in  any  other  /om, 
what  one  deems  toe  future  will  bring  forth;  a 
pretense  must  relate  either  to  the  past  or  the 
present"   2  Bishop's  Criminal  Law,  S  420. 

And  It  Is  held  that  the  assertion  or  state- 
ment of  a  physician  that  he  will  or  can  eore 
a  person  of  a  certain  disease,  although  fblse;, 
Is  not  within  the  statute.  Bex  v.  Bradford. 
1  Ld.  Raym.  366  ;  2  Bhdiw's  New  Criminal 
Law.  I  419. 

While  mudi  might  be  said  in  (^po^tlon  to 
the  doctrine  heretctfore  announced  In  this 
case,  on  the  authority  of  Gardner  v.  State, 

4  Ala.  App.  131,  OS  South.  1001.  holding, 
where  the  Indictment  avers  several  separate 
and  distinct  pretenses,  proof  of  any  one  of 
the  several  pr^enses  wlU  enpport  a  codtIc- 
tlon,  and  espedally  its  appllcatltn  to  an  In- 
dictment where  the  seveial  pretenses  are  not 
stated  in  the  altematlTe  and  the  averments 
are  descriptive  of  the  offense  (Felix  t.  Stat^ 
18  Ala.  720;  Bskridge  v.  State,  25  Ala.  80; 
Thomas  t.  Stat^  111  Ala.  61.  20  Booth.  <a7; 
TowDsend  t.  State.  187  Ala.  91,  84  Sooth. 
382;  Undaey  t.  State,  48  Ala.  169;  McGeihee 
T.  State,  68  Ala.  S60;  HUes  t.  State,  94  Ala. 
106.  11  Sooth.  403;  State  t.  <yDonald,  1  Mc- 
Cord  [S.  a]  632, 10  Am.  Dec  691;  Cowan  t. 
State,  41  Tex.  Gr.  B.  617.  S6  S.  W.  761),  how- 
ever that  may  he,  the  statement  of  the  doc- 
trine as  made  In  this  case  and  In  Qardnei^ 
Case  is  subject  to  the  qnaliflcatl<m  that  tbe 
pretense  alleged  and  proved  most  be  wltbln 
the  purview  oC  the  statoteb  Bishop  states 
the  rule  thus: 

"There  need  be  only  one  falwe  pretense. 
Though  several  are  set  out  in  an  indictment,  yet 
if  any  one  ia  proved— being  snch  as  truly 
amounts  in  law  to  a  false  pretense— the  indict- 
ment is  sustained."  2  Bishop's  Chiminal  Law, 

5  418 ;  2  Bishop's  New  Proc  1 171. 

The  statement  of  the  rule  by  the  Supreme 
Court  in  no  way  confilcts  with  tlie  uniform 
holding  that  all  matters  descriptive  of  the  of- 
fense must  be  proven,  but  is  that  proof  of 
"the  falHtv  of  eveiy  pretoise  made  la  not  al- 
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ways  neceoHijr  to  a  coBTlatloD,*'  and  glva*  aa 
the  reajBon: 

"If  it  were,  every  malefactor  oonld  escape  con- 
viction by  blending  some  truth  with  his  false 
pretense/  Beasler  7.  State,  69  Ala.  20 ;  Woods 
V.  State.  138  Ala.  166,  31  South.  984. 

It  was  the  proTlnce  of  the  jury  to  pass  up- 
on the  evidence,  and  draw  the  Inference,  if  In 
their  judgment  the  evidence  warranted  it, 
that  the  statement  imputed  to  the  defendant 
"that  lie  could  plead  the  case  of  James  Ad- 
dison, charged  with  vagrancy,  in  court,"  was 
the  affirmation  of  the  defendant's  then  pres- 
ent ability  and  qualification  to  appear  in 
court  as  Addison's  attorney  and  plead  his 
case.  Beaaley  v.  State,  09  Ala.  20;  Woodbury 
T.  State,  69  Ala.  242,  44  Am.  Rep.  516 ;  Smith 
V.  State,  166  Ala.  60,  61  South.  610;  Colly  v. 
State,  55  Ala.  85 ;  State  t.  Tanderbilt,  27  N. 
J.  Law,  336;  People  t.  Blanchard.  90  N.  X. 
S20.  The  court,  in  Its  oral  charge,  denied  this 
right  to  the  jury,  and  in  so  dc^ng  invaded 
their  province,  and  Impinged  a  constitutional 
right  of  the  defendant  Const  1901,  |  U; 
Martin  v.  State,  62  Ala.  240. 

While  It  is  the  Jury's  province  to  pass  upon 
the  credibility  and  weight  of  the  evidence, 
and  determine  in  the  first  instance  whether 
the  evidence  Justifies  a  verdict  of  guilty,  It  Is 
the  right  and  duty  of  this  court,  In  reviewing 
the  order  of  the  court  denying  a  new  trial, 
to  pass  upon  the  weight  of  the  evidence,  and, 
if  needs  be,  the  credibility  of  the  evidence  as 
disclosed  by  the  record.  This  rule  la  not 
new,  but  has  existed  for  more  than  20  years 
in  dvll  appeals,  and  by  the  act  approved 
September  22,  1915,  amended  section  2846  of 
the  Code  Is  made  applicable  to  criminal  axh 
peals.   Acts  1915,  p.  722. 

In  Cobb  V.  Malone,  92  Ala.  630,  9  South. 
738,  where  the  rule  was  first  announced  In 
this  state  In  dvll  cases,  it  was  said: 

"Tbo  decision  of  the  trial  court,  refusing  to 
grant  a  new  trial  on  the  ground  of  the  Inaoffi- 
amej  of  the  evidoice,  w  that  Oie  verdict  is 
contrary  to  the  evidence,  will  not  be  reveraad, 
unless,  Kfter  allowii^  all  reasonable  presump- 
tions of  its  correctness,  the  preponderance  of 
the  evidence  against  the  verdict  Is  so  decided  as 
to  dearly  convince  the  court  that  it  is  wrong 
and  onjust  And  decisions  granting  new  trials 
will  not  be  reversed,  unless  the  evidence  plainly 
and  palpably  supports  the  verdict.  Of  course, 
these  rules  are  not  Inflexible;  but  subject  to 
ezcentimta  and  qualificationst  dqtendeiit  uptm 
peculiar  clTeumstances." 

This  ooart  ezerdaed  the  power  In  Pat- 
terson T.  MnlUgan,  12  Ala.  AffQ.  824,  66  Sooth. 
914,  and,  after  zertewlng  and  casing  on 
the  weight  of  the  evidence,  Tereraed  the  trial 
court,  and  granted  the  appeUant  a  new  triaL 
The  power  should  he  more  liberally  exer- 
cised In  criminal  appeals,  for,  as  said  by  the 
Supreme  Court: 

"In  no  case  of  conviction,  in  which  the  evi- 
dence is  palpably  incouRistent  [consietent]  with 
the  reasonable  supposition  of  the  innocence  of 
the  accused,  can  the  primary  court  refuse  to 
grant  a  new  trial"   Martin  v.  State,  supra. 

In  order  to  constitute  the  offense  denounc- 
ed by  our  statute,  there  must  be  a  false 
statement  relating  to  some  existing  or  past 


fact,  calculated  to  deceive,  or  the  nae  of  a 
false  vmbol  or  token  calculated  to  deceive^ 
and  whldk  misled  and  canaed  the  party  de- 
franded.  to  part  with  a  thing  of  valua  Code 
1907,  ii  6020,  6021 ;  WUkersoa  r.  State.  140 
Ala.  155,  36  South.  1004;  Pearoe  t.  States 
115  Ala.  116,  22  South.  602;  GoUy  r.  State, 
65  Al«.  85;  Woodbury  v.  State,  68  Ala.  24% 
44  An.  Bqp.  616;  Xonng  t.  State,  166  Ala. 
145,  46  Sonth.  680;  Cowan  t.  State,  41  Tex. 
Cr.  B.  617,  66  8.  W.  VSl;  Oommonwealth  r. 
Drew.  19  Plcfc.  (Maaa.)  179.  Here  "otmanet 
and  course  of  deaUnft"  nnacoompanled  by 
the  employment  of  a  false  repreaentatlai  of 
fact  by  word  or  the  employm^  of  a  false 
symbol  or  token,  alttumgh  soffident  to  war- 
rant ft  condusion  readied  the  parlr  part- 
ing with  the  thing  of  valne.  Is  not  anfll- 
clent  to  bring  the  case  within  the  statute. 
Such  construction  of  ttw  statute  would  be  a 
strict  Gonstmctioa  against  the  accused,  whldi 
Is  oontraiy  to  the  policy  of  the  law  (2  ffis- 
h<q»*a  Criminal  Law.  |  416).  and  would  buIh 
Ject  him  to  criminal  Uabili^  on  an  erroneoua 
condnaion  of  the  other  paxiy  to  the  transac- 
tion. Cases  are  numerous  where  false  tokens 
— material  evidences  of  the  existence  of  a 
fact— were  enq^yed  to  asdst  in  aooompUsh- 
ing  the  franduleot  purpose,  and  a  conviction 
sustained.  Such  was  the  leading  case  of 
Rex  V.  Barnard,  7  O.  &  P.  784,  where  the 
accused,  by  appearing  In  the  garb  oC  an 
Oxford  Unlvendty  stodent,  waa  enaUed  to 
fraudulently  obtain  goods  on  credit  How- 
ever, In  that  rase  the  report  shows  that  the 
accused  "stated  t^at  he  bekmged  to  Magda- 
lene College";  and  likewise  In  the  follow- 
ing cases  the  accused  employed  a  symbol  or 
token  to  aid  his  unlawful  purpose:  B^lna 
V.  Bull.  13  Cox.  Or.  Law  Cas.  608;  State  t. 
Bourne.  86  Minn.  482,  90  N.  W.  U08 ;  Taylor 
v.  Commonwealth.  94  Ky.  281,  22  S.  W.  217; 
State  V.  Hammday.  52  Or.  16^  96  Paa  866. 
17  L.  R.  A.  (N.  S.)  244,  132  Am.  St  Rep. 
686;  State  t.  Foxton.  166  Iowa.  181,  147  N. 
W.  847.  52  L.  R.  A.  (M.  S.)  919.  Ann.  Cas. 
1916B,  727;  Commonwealth  v.  Mnlrey,  170 
Mass.  103.  49  N.  E.  91 ;  Brown  v.  State,  37 
Tex.  Cr.  R.  104.  38  S.  W.  1008,  66  Am.  St 
R^.  794;  Commonwealth  v.  Beckett.  119 
Ky.  817,  84  S.  W.  768,  68  L.  R.  A.  638,  116 
Am.  St  Rep.  285.  In  State  v.  Ooble,  60  Iowa. 
447, 16  N.  W.  272,  the  opinion  states  that: 

"The  evidence  shows  that  defendant  represent- 
ed by  his  words  and  aetion  that  he  was  Backer, 
and  did  not  apply  for  payment  aa  the  agent  or 
servant  of  Backer." 

The  cases  noted  above  died  In  19  Cyc. 
402,  to  sustain  the  proposition,  "A  false  pre- 
tense or  representation  may  be  made  by  act 
as  well  as  by  word;"  but  an  examination 
of  these  authorities  demonstrates  that  this 
Is  not  a  dear  statement  of  the  rule,  and  It 
la  only  when  some  symbol  or  token  is  used 
in  connection  with  misleading  conduct  such 
as  "passing  of  a  worthless  check  or  draft  or 
a  check  which  accused  has  no  reason  to  sup- 
pose wlU  be  honored"  (see  10  Oyc.  402),  that 
a  false  statement  In  words  Is  nc^  essential.. 
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In  Olat^an  r.  C(»iunonwealth,  3  Mete.  (Ey.) 
282,  nnder  a  atatute  nbBtanHally  ttie  aame 
as  oura,  It  was  htid*  as  oar  Supreme  Court 
has  held,  that : 

"It  Is  esBeatial  to  a  coavictlon  for  obtaining' 
money  or  property  under  false  pretenses  to  al- 
\ege  and  prove  that  the  pretense  whereby  the 
money  or  property  was  obtained  was  the  state- 
ment of  some  pretended  past  oramrrence  or  ex- 
isting fact,  maoe  for  the  purpose  of  iadudbg  the 
party  injured  to  part  with  his  property." 

But  after  an  amendment  of  the  statnte  so 
as  to  read,  "If  any  person,  by  false  pretense, 
statement,  or  token,  with  intent,"  etc.,  It  was 
held  that  conduct  alone  mlgbt  be  a  pretense. 
Commonwealth  t.  Murphy,  06  Ey.  28,  27  S. 
W.  859. 

It  is  broadly  stated  in  the  majority  opin- 
ion that'* 

"The  evidence  set  out  In  the  bill  ct  exceptions 
is  ample  to  show  the  commlnion  of  the  offense 
charged  against  the  defendant  and  of  his  guUty 
parodpatKHi.*' 

Inasmuch  as  I  do  not  emcnr  In  this  con- 
clusion, I  deem  It  proper  to  state  the  rea- 
sons for  not  concurrliv.  and  this  makes  It 
necessary  to  set  out  sozne  of  the  evidence. 

The  eridenee  shows  without  dispute  that 
<me  Addison,  the  son  of  the  prosecutrix,  was 
confined  In  the  connty  jail  on  a  charge  of 
vaKrancy,  sworn  out  by  Addison's  wife ;  that 
defendant,  having  gone  to  the  jail  on  busi- 
ness, was  called  by  Addison,  who  requested 
defendant  to  aid  him  in  making  ball;  that 
the  prosecutrix,  Mrs.  WoodruflT,  was  present 
at  this  time.  After  Addison,  by  aid  ot  the 
defendant,  secured  bail,  the  defendant,  Addi- 
son, and  the  prosecuMx  went  to  the  offlce 
of  one  McNeal,  an  attorney  for  whom  defend- 
ant was  working,  and  discussed  Addison's 
trouble  with  HcNeal,  agreeing  on  the  amount 
of  the  fee  to  be  charged  for  prosecuting  a 
prospective  proceeding  for  divorce  and  cus- 
tody of  children  to  be  instituted  by  Addison 
against  his  wife.  At  this  time  the  question 
of  the  prosecutrix  giving  a  mortgi^  to  se- 
cure a  fee  was  mentioned,  but  nothing  fur- 
ther was  done.  Three  days  tliereafter  the 
prosecutrix,  accompanied  by  her  friend,  John 
Gravit,  came  bock  to  HcNeal's  office,  and  the 
prosecutrix  then  signed  the  mortgage.  The 
eridence  shows  that  the  defendant  was  not 
present  at  this  time,  and,  so  far  as  Is  Shown, 
he  had  not  been  in  contact  or  conversation 
with  the  prosecutrix  for  three  days.  The  tes- 
timony at  the  prosecutrix  on  its  face  is  self- 
contradictwy,  and  mainly  consists  ot  the 
statement  of  conclusions  in  response  to  lead- 
ing questions.  The  testimony  of  this  wit- 
ness and  others  touching  the  allseed  folse 
pretenses  is  as  follows: 

Mrs.  Woodruff:  "Q.  Did  Mr.  Addington  say 
whether  or  not  be  was  a  lawyer?  (Defendant 
objected  to  leading  the  witness)  A.  yes,  sir; 
bo  said  he  was  a  lawyer.  Q.  What  else  did  he 
.<!ay  about  that?  A.  Well,  he  told  me  that  he 
would  get  the  children  and  a  divorce  for  my  son 
and  property  for  fl50.  I  mean  my  son's  chil- 
dren and  a  divorce  for  my  son  from  bis  wife. 
•  •  • ') 

Witness  further  testified,  In  answer'  to 
qnestliHu,  ttiat  lAie  was  in  Mr.  UcNeol'a  of- 


fice, where  Addington  stayed,  at  the  thne  she 
made  her  mark  to  the  paper;  that  Mc^'eal's 
office  and  Addlngton's  offlce  were  all  to- 
gether. She  was  then  asked  the  question: 
"Did  Mr.  Mc^eal  sign  his  name  to  the  pa- 
per In  yonr  ^resenceT*  The  witness  an* 
swered: 

"Yes,  sir;  he  did,  because  there  wasn't  any- 
one else  there  to  do  the  writing  but  him.  Q. 
Well,  what  was  said  along  about  that  time, 
Mts.  Woodruff?  A.  Well,  Mr.  Addington  tbet* 
wanted — he  said  that  he  would  get  the  diiUren 
and  the  property  and  the  ^rorce  for  my  son 
for  $1G0,  and  for  me  to  give  a  mortgage  on  my 
home.  Well,  I  didn't  want  to  do  it,  ander- 
stand,  and  I  was  of  some  time  ot  consenting  to 
do  it,  but  lost  he  turned  around  and  said:  ^I'll 

Eut  your  son  back  in  jail  If  you  don't,  or  have 
im  pat  back.*  Q.  Did  you  sign  it  then?  A. 
Tea,  sir;  I  signed  it  then.  I  felt  then  that  I 
would  rather  do  anything  than  see  my  son  go 
back  in  jail.  •  •  *  Q.  Did  he  teU  you  wheth- 
er or  not  he  woald  defend  your  waf  (Defend- 
ant objects  to  the  question.) 

"The  Court:  Do  yon  remember  all  that  be 
said  to  yoa  at  all  before  you  signed  that  instm- 
ment?  If  yon  remember,  state  all  that  he  said 
to  you  before  you  signed  that  instrument.  A. 
Well,  he  said  that  he  would  get  the  divorce  and 
cbildren  and  property,  if  I  would  £lve  him  a 
mortgage  on  my  place  for  $150.  Well,  then, 
that  was  right  after  my  son  got  out  of  Jail ;  my 
son  was  worried,  and  he  hurried  on  to  ms  work 
after  he  got  out  of  jail,  but — 

"The  Court:  What  else— did  he  say  anything 
else  to  you  besides  what  you  have  just  stated? 
A.  No,  only  that  he  didn't  want  me— would  not 
take  my  home  away  from  me. 

"The  Court:  You  said  a  little  while  ago  he 
stated  to  you  be  was  a  lawyer.  Did  be  say 
anything  alone  that  line?  A.  Yes. 

"The  Court:  What  was  It?  A.  Well,  be 
just  said  he  was  a  lawyer,  and  he  would  bdp 
me  out. 

"The  Court:  Ton  mean  the  defendant  said— 
A.  Yes;  and  then  he  told  several  around  the 
neighborhood  where  I  live—  (Defendant  objects 
to  the  testimony^ 

"The  Ckrart:  Sustained.  V«t  what  he  UM 
others,  but  what  he  told  you  at  that  time. 
What  else  did  he  say  about  representing  you.  or 
being  your  lawyer?  What  did  he  say,  jost  liiB 
own  words,  as  you  recollect  it?  A.  Well,  he 
didn't  teU  me  that  he  would  have  anything  to 
do  with  my  case,  for  I  did  not  know  that  I 
would  have  an^  case,  but  he  told  my  sen  that  he 
would  plead  iaa  case. 

Court:  Did  he  tell  your  son  apart  from 
you  or  in  your  presence?  A.  He  didnrt  MI  him 
In  my  presence.  (Defendant  moves  to  exclude 
the  answer.) 

"The  Court:  Well,  that  would  be  hearsay 
testimony.  That  statement  there  as  to  what 
was  said  by  defendant  to  her  son,  gedtiemen,  is 
not  Co  be  ccHisidered  by  you  as  legiiimate  evi- 
dence. It  is  what  waa  said  to  herein  order  to 
Induce  her  to  make  her  signature.  To  Witness: 
You  have  related  substantially  all  that  he  said 
to  vou  before?  A.  Yes.  He  was  In  the  offiet 
of  Mr.  McNeal  when  he  told  me  that  he  woul^ 
that  he  was  a  lawyer,  and  that  he  would  get  the 
divorce  and  get  the  children  for  my  son,  and 
after  that  was  when  I  signed  the  mortgage.  It 
was  after  he  told  me  that— I  didn't  sign  the 
mortgage  until  he  turned  around  and  said  tliat 
he  would  put  my  son  back  in  jail  if  I  didn't 
dgn  it,  and  that  was  after  he  told  me  be  was 
a  lawyer,  and  that  be  would  represent  me  and 
get  the  children  and  get  the  divorce.  *  *  * 
Jimmie  is  my  boy ;  he  was  in  jail ;  I  wanted  to 
get  him  out;  /  didn't  care  what  I  had  to  do 
to  get  him  oat,  and  I  will  tell  you  that  I 
would  be  willing  to  do  anything  in  tnts  world  to 
get  blm  out,  and  when  I  first  saw  Hr.  Adding- 
ton, Jimmie  knew  him,  and  kn^  who  ha  was. 
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Jimmle  knew  bH  about  Um— I  reckon  fae  did. 
*  *  *  When  I  signed  the  paper,  of  conrae, 
ihetr  had  already  told  me  what  theif  toert  oomp 
to  ekarffe  me  ta  get  Jimmie  out,  and  gat  the  df* 
Tom,  and  get  Om  children.  *  *  *  I  went 
down  to  Jimtnie's  trial,  bat  Mr.  MoNedl  did  not 

10  with  me,  but  he  waa  there.'* 

In  answer  to  veciflc  questlMU  preceding 
each  statement,  witness  answered : 

**I  made  no  objections  to  Am  repreBenting 
Jimmle,  and  I  wanted  him  to  represent  Jimmie; 
ha  was  already  out  of  Jail,  so  that  he  could  get 
ont  of  his  trouble  together.  I  didn't  know  who 
my  son  would  get  for  hie  lawyer.  I  was  just 
down  there,  but  I  didn't  know  who  he  was  golag 
to  get  I  did  not  hire  Mr.  McNeal.  or  Mr.  Ad- 
dingtcMi,  as  my  lawyer.  I  hired  neither  of  them. 
It  waa  up  to  Jimmie  to  hire  them.  I  wanted 
to  get  Jimmie  out.  and  let  him  do  the  hiring ; 
bat  whatever  lawyer  he  got  was  all  right  with 
me.  I  left  that  to  him.  1  didn't  know  nothing 
about  it.  They  did  get  the  boy  ont  like  th^ 
told  me  he  would  get  out— he  got  out  on  bond, 
and  he  hasn't  been  back  in  jail  since.  I  signed 
the  b(md'that  he  got  oat  <m,  and  so  did  my 
nieee. 

**Q.  (by  the  Conrt).   Ton  may  let  me  ask  yoa 

one  question,  so  that  I  can  get  It  clear  in  my 
mind.  When  yon  first  testified,  yoa  spoke  of  the 
defendant,  Mr.  Addington,  saying  that  he  waa 
a  lawyer.  Did  he  tell  you  ha  was  a  lawyer,  or 
yoar  son?  A.  Well,  he  told  me.  Mr.  and  Mrs. 
Knight  was  in  bis  office,  and  we  were  all  sitting 
there  talking.  Q.  Was  that  before  you  signed 
this  (referring  to  the  mortgage)?  A  Yes.  Q. 
He  told  you  what?   A.  He  said  he  had  a  son 

11  years  old,  and  he  could  plead  law  about  aa 
good  as  be  could.  He  told  me  and  Mrs.  Knight 
uat,  a  friend  of  mine,  one  of  my  neiah- 
bora.  Q.  He  had  a  son  about  11  years  old,  that 
could  plead  law  about  as  good  as  be  could? 
A.  That  is  what  he  said.  Then  he  told  several 
aronnd  there.  *  •  •  He  told  me  that.  Q. 
That  is  all  yon  remember  he  told  yoa  about  be- 
ing a  Iawyei>— that  he  bad  a  son  11  years  old 
that  could  plead  law  about  as  good  as  be  could? 
A  Yes,  sir;  I  didn't  know  nothing  about  him 
Or  hia  son  either."  (Bottom  of  page  46  of  the 
transcript.) 

Cross-examination:  "Mr.  John  Qravit  was  in 
the  office  of  McNeal  at  the  time  I  signed  the 
mortgage.  Mr.  McNeal  was  in  hia  office,  and 
we  were  in  the  one  that  went  into  his.  Mr.  John 
Oravit  came  to  the  olpoe  of  Mr.  UoNeal  with  me. 
Mr.  John  Oravit  was  a  friend  and  neighboi- 
of  mine,  and  he  and  Mrs.  Bought  all  came  to  the 
office,  and  ioth  were  %oith  me  when  I  eioned  the 
mortgage.  Mr,  Addington  toaa  not  thdv  at  that 
Ume.  I  don't  tMnk  he  mu  thorv." 

The  vitness  Jt^  Oravit  teatlfled: 
"After  Addison  was  released,  three  days  after 
this,  I  went  to  the  office  of  Mr.  McNeal  with 
lira.  Woodruff  for  her  to  make  arrangements 
with  Mr.  McNe&l  to  defend  her  boy.  Mr.  AA- 
dingion  vtat  notpreaent.  While  there,  she  made 
a  mortgage  to  Mr.  Addlngton.** 

The  witness  W.  a  Martin  teeUfled: 
"Mr.  Addington  did  not  tell  her  he  was  a  law- 
yw,  and  as  a  matter  of  fact  did  not  have  any- 
thing to  say  to  her.   He  talked  with  Mr.  Ad- 
dison, who  seemed  to  know  him." 

The  witness  J.  H.  McNeal  testified: 
"Mr.  Addingtim  made  no  representation  to  her 
that  he  was  a  lawyer.  She  said  she  knew  he 
waa  not  a  lawyer,  bnt  Jost  worked  for  a  laitrer. 
I  defended  her  bod  in  the  police  court,  and  he 
was  eonrictfld,   and  an  appeal  waa  taken. 


*  *  *  There  waa  no  representation  made  tc 
her  by  Mr.  Addington.  She  stated  in  my  pres- 
ence that  she  knew  Mr.  Addingtra  was  not  a 
lawyer,  bnt,  as  he  woold  take  care  of  my  fee. 
ahe  would  make  the  mortgage  oat  to  him.  be- 
cause she  could  not  read  or  write,  and  rathei 
deal  with  the  one  that  elie  knew  than  with  me. 
Mr.  John  Oravit,  a  neighbor  of  here,  came  into 
the  office  with  her,  and  he  fully  nndmtood  why 
the  mortgage  was  made  ont  and  executed  by 
her." 

The  witneaa  0.  0.  Martin  tesUfled: 

"  •  •  •  Mr.  Addington  did  not  tell  him  that 
fae  was  a  lawyer,  and,  as  a  matter  oT  fact,  did 
not  have  anything  to  say  to  him,  aa  him  and 
Mr.  Addison  appeared  to  know  each  other.** 

Defendant  testified  on  this  snbject: 
"  ♦   •   •   I  think  she  asked  me  whv  I  did 
not  make  a  lawyer,  and  I  told  her  that  i  had  a 
little  boy  that  could  beat  me  in  the  law." 

Witness  farther  testlfled : 

"She  knew  I  was  not  a  lainrer,  and  she  want- 
ed to  know  why  I  did  not  make  a  lawyer,  n^t 
is  my  recoUectioQ  of  the  conrersation  that  was 
had  about  the  little  bor.  I  don't  remember 
whether  she  asked  me  wnether  I  waa  a  lawyer 
or  not.  I  don't  remember  telling  her  that  I  was 
a  lawyer.  I  don't  remember  whether  she  asked 
me  that  question.  It  is  my  recollection  that 
that  conrersation  came  up— that  she  asked  me 
to  do  something  down  at  the  jail— I  would  like 
to  explain  how  that  came  about." 

In  answer  to  the  qnestlon,  "Did  you  or  not 
tell  her  yoa  were  a  lawyert"  wltnees  an* 
swered: 

"I  tried  to  tcdl  yoo.  If  she  aaked  me  wheth- 
er I  was  a  lawyer  or  not^  I  told  her  I  was 'not. 
Later  on,  she  said  somethmg  about— what  I  was 
trying  to  tell  you  about— why  I  did  not  make  a 
lawyer.  It  is  probable,  and  I  think,  that  I  did 
at  some  time  tell  her  that  I  waa  not  a  lawyer." 

This  evidence  clearly  shows  that  the  only 
representation  or  statement  made  by  the  de- 
fendant to  the  prosecutrix  toudilng  his  qnall- 
flcations  or  ability  as  a  lawyer  was  "that  he 
had  a  son  11  years  old  at  borne  that  could 
plead  law  as  good  as  fae  [defendant]  conld" ; 
and  It  is  utterly  preposterous  to  say  that  this 
sustains  the  averments  of  the  indlctm^t  that 
the  defendant  represented  that  he  was  a 
iKWyer.  It  shows  just  the  contrary.  Fur- 
thermore, the  course  and  manner  of  examina- 
tion of  this  witness,  and  the  freQueut  recur- 
rence by  the  trial  judge  to  the  question  as  to 
what  defendant  had  stated  to  the  witness, 
show  that  to  his  mind  the  testimony  of  this 
witness  was  unsatisfactory.  The  evidence 
farther  shows  that  the  controlling  Induce- 
ment to  the  signing  of  the  mortgage  was  not 
the  statement  by  the  defendant,  bat  the 
duress  embodied  in  the  threat  to  have  the  son 
of  the  prosecutrix  put  in  jail;  aaid  threat 
belne  made  In  the  abs^ce  of  the  defendant 
and  possibly  by  McNeaL 

For  the  reasons  stated  above,  the  writer 
la  of  the  opinion  that  the  rehearing  ohonld 
be  granted,  and  tb»  defenda&t  awarded  a  new 
trial. 
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(U  AlR.  App.  26) 

MOBAONB  T.  STATBl   (6  Dir.  95.) 

(Court  of  Appeals  of  AUbuna.  Much  23, 1917. 
Hehearlng  Denied  April  10,  1917.) 

1.  CHninvAL  Law  «=3286 — Spxcial  Plba— 
Defbhses  Ataqabu  Uhdu  Obhbbai. 
Plea. 

Special  pleas  that  defendant  wae  engaged  in 
ioteratate  commerce,  and  therefore  not  amena- 
ble to  the  state  gtaiutei,  state  a  deftiiaa  avail- 
able ander  the  plea  ot  not  Koiltir.  and  it  was  not 
error  to  rbrite  them. 

[Ed.  N6te^For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  §j  657,  668,  662,  664,  666.] 

2.  CouHEBCE  ^61(1)— Requution— Trans- 

FOBTATIOn  OVU  HiGHWATB— POUOB  POW- 
ER. 

'J%e  Legislature  can  prohibit  the  use  of  pab- 
lie  streets  or  public  roads  for  the  transportatioiL 
of  intoxicating  liquors  or  other  commodities  dan- 
gerous to  the  public,  or  the  use  of  which  vio- 
lates the  state's  public  policy,  nnlesa  such  regu- 
lation unduly  burdens  interstate  commerce, 
since  the  use  of  public  streets  and  public  roads 
within  the  state  &  subject  to  the  police  power. 

[Ed.  Note. — For  other  cases,  see  0(Hnmerce, 
Cent  Dig.  H  81,  89.] 

3.  COKUEBCB  <&=»61(1)  ~  InTEBSTATB  OOU- 
MEBCS— iNTOXICATIITa  IdQUOBfH-TEAHBPOB- 
TATION. 

Acts  1915,  p.  39,  S  1,  prohibiting  the  trans- 
portation into  the  state  of  intoxicating  liquors 
intended  to  be  received,  possessed,  sold,  or  used 
in  violation  ot  law,  page  44,  {  12,  making  it 
unlawful  to  possess  Intoxicnting  liquor  in  ex- 
cess of  certain  quantities,  and  page  27,  {  24, 
making  It  unlawful  to  transport  such  prohibited 
liquors  for  another  along  any  public  street  or 
highway,  are  not  invalid  when  applied  to  inter* 
Rtate  transportation  of  intoxicating  liquors  ovev 
the  highways  of  the  state,  in  view  ot  the  Webb- 
Kenyon  Act,  prohibiting  the  interstate  trans- 
portation of  Intiaicating  liqnwB  Into  a  state  for 
use  in  vitiation  of  the  state  laws. 

[Ed.  Note.— For  other  caaeit  see  Commerce, 
Cent  Dig.  H  81,  89.] 

4.  Crzuinal  Law   <S=3720(1),  726 — TBIAIy— 

ABOmnNT  or  C0t7NBEL. 

nie  BoUdtor  has  a  right  to  comment  on  de- 
fendant's testimony  that  the  one  for  whom  it 
was  transporting  Oie  Uqoor  agreed  to  take  care 
of  him,  and  to  answer  statemcuta  made  by  de- 
fendant's counsel. 

[fid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1670,  1671.  16S1.] 

5.  iNDIOniBirT  AND  IlTFOBUATION  ^>130— 
JOINDBB    or    OFFBH8E8  —  ChaBOEB  UnDBB 

Separate  Statutes. 
Under  Acts  1909,  p.  91,  8  80,  providing  that 
indictments  may  set  ont  several  cnai^  In  sep- 
arate counts,  and  that  accused  may  be  convicted 
and  ptmishea  upon  eadi  count  as  npon  separate 
indictments,  and  Acts  1916^  p.  31,  i  SO,  provid- 
ing tbat  indictments  for  violating  that  statute, 
or  any  other  statute  for  the  suppression  ot  in- 
temperance, may  set  ont  several  charges  in  sep- 
arate counts,  and  the  accused  may  be  ctmvleted 
and  punisbed  upon  each  one  as  upon  separate 
indictments,  one  accused  of  unlawfully  trans- 
porting intoxicating  liquor  may  be  tried  and 
c-onvicted  on  a  oomplaint  «*yitiitiittig  different 
counts  framed  under  different  statato. 

[Ed.  Note.— For « other  cases,  see  Indlctmoit 
and  Information,  Cent  Dig.  H  419-428.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  H.  P.  Heflin,  Judge. 

Frank  Moragne,  alias  Frank  Morluer,  was 
convicted  of  unlawfully  transporting  intoxi- 


cating ilqum  over  the  pabOe  Ugbwaya  of 
fln  Btate^  and  he  aiH^eals.  Affirmed. 

John  W.  Altman,  of  Blrmiu^ULin,  for  ap- 
pellant W.  U  Martin,  Atty.  Q&a.,  and  Har 
well  6.  DavlB,  Aset  At^.  Ool,  for  llie  State. 

BROWN,  P.  J.  Ttie  facts  material  to  a 
disposition  of  the  QueettCHi  presented  on  this 
appeal  are  without  dlqcmte^  and  when  treat- 
ed in  the  Ugbt  most  favorable  to  the  defend- 
ant are  as  follows:  By  arrangement  made 
wUh  one  MxHcria,  of  Pensaoola,  Sla.,  In  Bir- 
mingham, Ala.,  In  Noraoaber  (ur  Deoendm, 
ISaS,  the  app^ant  at^eed  and  nndertook  to 
transport  spirituous,  vinous,  or  malt  liquors 
for  said  Morris  from  the  state  of  Georgia, 
throuqb  Alabama,  to  Foisaoola,  In  Uie  state 
of  Xlorlda,  in  an  aatomoUle  over  the  pahllc 
hi^ways  of  this  stfite;  and  In  porsuanoe  of 
this  undertaking  the  defendant  received  for 
this  porpose  from  the  agent  of  the  Southern 
Railroad  at  Cave  Springs,  6a.,  a  shipment  of 
liquors  consisting  of  about  74  gallons  of  whls- 
ky,  whldi  had  been  stilpped  ftom  C9iatta- 
nooga.  Term.,  consigned  to  Morris;  that  these 
liquors  were  loaded  Into  his  antanoUle  and 
carried  by  him  over  the  public  roads  to  a 
point  (me  mile  past  Clay,  In  Jefferson  county, 
Ala.,  where  the  defraidant  was  arrested  by  a 
d^tjr  sheriff  of  Jefferson  county,  Ala.,  and 
at  the  time  of  his  arrest  def^dant  had  said 
liquor  in  his  possession  for  the  purpose  of 
carrying  It  through  the  state,  over  the  states 
public  highways,  to  the  state  of  Florida,  and 
claimed  to  have  a  through  bill  of  lading  fbr 
said  Uqoor.  It  was  also  shown  that  Morris 
had  ordered  the  liquor  In  due  course  of  busi- 
ness from  a  whidesale  dealer  in  Chattanooga, 
Tenn. ;  tbat  the  shipment  was  made  up  and 
la  the  regular  and  ordinary  way  started  on 
Its  way  over  the  Southern  Railway,  billed  to 
Cave  Springs,  Ga^  and  from  there  via  auto- 
mobile to  Pensaoola,  Fla.  Ttxe  defendant  tee- 
tlfled:  . 

"I  think  the  bill  <rf  lading  I  had  from  the 
railroad  agent  up  there  shows  that  the  weidit 
of  the  goods  I  was  carrying  was  something  like 

960  pounds,  not  over  1,000  pounds." 

At  the  time  of  the  agreement  between  the 
defendant  and  Morris,  as  well  as  the  trans- 
action In  band,  there  was  in  force  In  this 
state  the  following  atatote: 

"Section  1.  That  it  shall  be  unlawful  for  any 
railroad  company,  express  ctHnpany,  or  other 
common  carrier,  or  any  officer,  agent  or  employ^ 
or  any  of  them,  or  any  other  person  to  ship  or 
to  transport  into,  or  to  deliver  in  tliis  state  in 
any  manner,  or  by  any  means  wliatsoever,  any 
spirituous,  vinous,  malted,  fermented  or  mOux 
into^cating  liquors  of  any  kind  from  any  odur 
state,  territory  or  district  of  the  United  States, 
or  place  noncontiguous  to,  but  subject  to  the  ju- 
risdiction of  the  United  States,  ot  from  any  for- 
eign country,  to  any  parsm.  Arm  or  ootpontioD 
^thin  the  territory  of  this  state,  when  the  said 
spirituous,  vinous,  malted,  fermented  or  othca* 
intoxicating  liquors,  or  any  of  them,  are  intend- 
ed by  any  person  interested  therein  to  be  reeeiv- 


4^9For  otiisr  Gssfs  see  same  tople  sad  KBT-NITICBBR  In  sU  Ksy-Nnmbsrsd  IHsaets      Uid«xa»  . 
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«d,  po$a9*Med,  sold,  or  In  buj  manner  nsed,  «1- 
ther  in  the  origjDal  pa<datge,  or  otherwlM,  in 
violation  of  any  law  of  this  state  now  in  force, 
or  in  violation  of  any  law  that  may  be  hereafter 
enacted  in  thia  state,  or  take  effect  therein." 

"Sea  12.  That  it  shall  be  unlawful  for  any 
person,  firm  or  COTporadon  (1)  to  receive  ot  ac- 
e&pt  fbr  deUveiT  o(  or  to  potaett  or  to  have  <» 
poaaetaion  at  anv  one  time  whether  in  one  or 
more  places,  and  whether  in  original  packagca 
or  othenctae,  more  than  one-half  gaOcn  of  apir- 
ituoua  tiqvora,  or  more  than  two  gallons  of  vin- 
ous liquors,  or  more  than  five  gallons  of  malted 
liquors,  when  In  k^,  or  more  than  sixty  pints 
in  bottles,  or  more  than  one  gaU<m  of  any  oth- 
er intoxicating  or  f«mented  liquors  bieyond 
those  thus  enumerated ;  (»■  (2>  to  receive,  accept 
delivery  of,  poaaeaa.  or  have  in  poaaeaaion  more 
ikan  one  gaUon  of  apirituoua  tiqvora,  or  four 
gallons  of  vinous  lignors,  or  more  than  ten  gal- 
lons of  malted  liquor,  inclading  beer  and  ale, 
when  in  kegs,  or  one  hundred  and  twenty  pints 
in  bottles,  or  more  than  two  gallons  of  any  oth- 
er fermented  or  Intoxicating  liqu<ns  beyond 
those  thus  enumerated,  within  any  four  consecu- 
tive weeks,  wbetbsr  in  we  or  more  places,  but 
this  section  shall  not  apply  to  the  possession  of 
wine  or  cordial  made  £r<Hn  grapes  or  other  mtit 
grown  and  raised  by  the  person  miUung  the 
same  for  his  own  domestic  use,  when  such  per- 
son keeps  socb  wine  or  cordial  for  his  own 
domestic  use  on  Ms  own  premises;  but  this  sec* 
ti<m  shall  apply  upon  its  enactment  into  law  to 
such  receipt,  or  acceptance  of  deliveries,  or  pos- 
sessioQ  of  such  liquors  respectively,  occurring 
at  any  place  or  looUity  or  within  any  territory 
in  thu  state,  where  and  within  which  it  shall 
then  be  unlawful  to  sell,  keep  for  sale,  or  other- 
wise dispose  of  said  liqucns,  and  it  shall  become 
apidicabU  in  respect  to  such  receipt  or  accept- 
ance oi  deliveries  or  possession  of  such  liquors 
occurring  at  other  places  or  localities,  and  with- 
in other  territory  in  this  state  when  and  as  soon 
as  it  siiall  become  unlawful  to  sell,  keep  for 
sale»  or  otherwise  dispose  of  such  liquors  at 
sucii  places  or  localitira  or  within  such  terri- 
tory; this  section  shall  not  affect  or  modify  any 
esuting  law  <x  any  law  enacted  at  this  session 
of  the  Xegislatnre  In  so  far  as  It  r^ulates  the 
sala  keeping  tm  sale  of  alcohol,  or  wine  for 
a  d^nad  purpose,  by  wtudeiale  or  retail  drof 
gists." 

•  Acts  1036,  pp.  S»  and  44,  if  1  asd  12. 

"See.  24.  It  shall  be  tmlainal  tor  any  person, 
firm,  corporation  or  association,  whether  a  com- 
mon carrier  or  not,  to  accept  from  another  for 
shipment,  transportation  or  delivery,  or  to  ship, 
transport  or  deliver  for  another  said  prohibited 
llunors  or  beverages  or  any  of  them,  when  re- 
ceived at  one  point,  place  or  locality  In  this 
state,  to  be  shipped  or  transported  to  or  deliv- 
ered to  another  person,  firm  or  corporation  at 
another  point,  place  or  locality  in  thia  state, 
or  to  oonvoy  or  transport  over  or  along  any  pub- 
Ko  atreet  or  hightoav  any  of  twA  prohibited 
liquora  for  another,  and  any  person  violating 
any  provision  of  this  section  shall  be  guilty  of 
a  misdemeanor,  but  the  provisiMis  of  this  sec- 
tion shall  not  apply  to  those  transporting  and 
ddiverlng  to  druggists  and  physiciaos  such  al- 
cohol as  they  are  permitted  by  the  laws  of  the 
state  to  sell  or  dispose  of  in  accordance  with 
the -statutory  regulatioiM  upon  that  subject.'* 

Acts  191S,  p.  27,  I  24. 

[1]  The  appellant's  only  contention  Is  that 
he  was  engaged  in  transportliig  the  liquor  In 
his  possession  at  the  time  of  'hls  arrest  as  an 
act  of  interstate  commerce,  and  therefore  he 
Is  not  amenable  to  these  statutes.  This  is, 
in  short,  a  denial  that  he  has  violated  these 
statutes,  and  the  defense.  If  available  at  all, 
may  ba  offwed  under  tiie  plea  o£  not  fuUQrt 


and  the  special  pleas  ottered  were  stricken 
without  error. 

The  above-quoted  statutes  prohibiting  the 
possession  of  more  than  a  spedfled  quaatitr 
of  liquor,  or  the  transportation  of  such  liq- 
uor for  another,  have  been  sustained  by  the 
repeated  rulings  of  the  Supreme  Court,  as 
well  as  by  onr  own  rulings,  as  a  legitimate 
exercise  of  the  police  power  of  the  state. 
O'Rear  v.  State,  72  South.  505;  Howard  v. 
State,  78  South.  659;  Southern  Express  Go. 
V.  Whittle,  194  Ala.  406,  69  South.  662,  L. 
R.  A.  19180,  27a 

[2]  The  use  of  the  public  streets  and  pub- 
lic roada  within  the  state  Is  subject  to  the 
police  power  of  the  state.  Wiggins  t.  Skegga, 
171  Ala.  492,.  54  South.  760;  Perry  v.  N.  O., 
etc.,  R.  R.  Co.,  65  Ala.  414,  28  Am.  Rep.  740 ; 
Southern  By.  Co.  v.  Abies,  163  Ala.  528,  4S 
South.  284.  And  it  caimot  be  doubted  that 
it  is  within  the  competency  of  the  Legbila- 
ture  to  prohibit  the  use  ct  public  streets  or 
public  roads  in  the  state  for  the  transporta- 
tion of  otnumodltles  that  are  dangerous  to 
the  public,  or  the  possesion  and  use  of  which 
violates  the  stf^'a  public  pi^cy,  unless  such 
regulation  imduly  burdens  or  interferes  with 
Interstate  commerce. 

[3]  Under  the  statute  quoted  above  it  Is  a 
misdemeanor  for  any  person  to  bare  in  hla 
possession  at  any  one  time  more  than  one- 
half  gallon  of  spdrttuouB  llquivs.  It  Is  like- 
wise a  misdemeanor  for  any  common  carrier 
or  other  person— 

"to  ship  or  to  transport  Into  •  *  *  this 
state,  in  any  manner  or  by  any  means  whatso- 
ever, any  spiritnons,  vinous,  malted,  fermented 
or  other  intoxicating  liquors  of  any  kind  frran 
any  other  atate,  •  •  •  when  the  said  spir- 
ituous, vinous,  malted  *  *  •  liquors  or  any 
of  them,  are  intended  by  any  person  interested 
therein  to  be  received,  poaaeeaed,  sold,  or  is  any 
manner  uaed,  either  in  the  original  package, 
or  otherwise,  in  violation  of  any  law  of  this 
state."   Acts  1916,  p.  39,  S  1. 

And  likewise  a  misdemeanor  (page  27,  | 
24)  for  any  person  "to  conveu  or  transport 
over  or  aUmg  any  pttbUo  street  or  Mghiu)^ 
any  of  such  prohibited  liquors  for  anothw," 
whether  the  act  of  transporting  corameaced 
in  this  state  or  out  of  it,  or  whether  the 
transportation  was  Intended  to  end  in  this 
state  or  in  another  statei 

The  crudal  point,  therefore,  is:  Can  the  de- 
fendant Justify  on  the  theory  that  he  was 
engaged  in  interstate  commerce  and  there- 
fore not  amenable  to  these  statutes;  and.  it 
so  amenable,  are  they  void,  as  being  a  bur- 
den on  interstate  commerce?  This  question 
is  given  a  native  answer  by  what  is  known 
as  the  Webb-Kenyon  Law  (Act  March  1, 1913, 
c.  00,  87  Stat.  689).  and  the  construction  and 
operation  given  it  by  the  Supreme  Court  of 
the  United  States  in  the  very  recent  case  of 
James  Clark  Distilling  Co.  v.  Western  Mary- 
land Ry.  Co.,  242  U.  S.  8U.  87  Sup.  Gt  180, 
61  L.  Ed  — .  The  tltla  and  text  of  the  act 
are  as  foUowe: 
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"An  act  divesting  IntoxicadnK  llquora  of  their 
interstate  character  In  cutain  cases. 

"[Shipment  of  Liquort  mto  a  State,  eto.,  in 
Violation  of  Aim  ^mu  Thereof,  Prohibited.i 
That  the  Buipmeut  or  traonwrtatUKi,  in  any 
manner  or  by  any  means  wnatsoever,  ot  any 
spirituona,  vinous,  malted,  fermented,  or  other 
intoxicatlfiK  liquor  of  any  kind,  from  oae  state, 
territory,  or  district  of  the  United  States  or 
place  noncontiguous  to  but  subject  to  the  juria- 
diction  thereof,  into  any  other  stat^  territory, 
or  district  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any 
state,  territory,  or  district  of  the  United  States, 
or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  which  said  spintuoos,  vin- 
ous, malted,  fermented,  or  other  Intoxicating 
liquor  ia  intended,  by  any  person  intereated 
therein,  to  be  received,  post6Med^  told,  or  in  any 
manner  used,  either  in  the  orifftnal  pottage  or 
otkenpite,  in  violation  of  any  lane  of  ewsh  atate, 
toritory,  or  district  of  the  United  States,  or 
place  nonc(HitiguouB  to  but  subject  to  tiie  juria- 
diction  thereof  is  hereby  promblted." 

Fed.  Sut  Anno.  Supp.  1914,  p.  208. 

The  Uquors  in  qnestlon  having  been  receiv- 
ed by  the  defendant  for  the  express  purpose 
of  brlngljis  them  Into  this  state,  to  be  pos- 
sessed by  him  and  transported  over  the  pub- 
lic highway,  they  were  not  commodities  of 
Interstate  commerce,  and  the  defendant  vio- 
lated the  statutes  of  the  state,  and  is  amena- 
ble thereto.  The  oral  charge  of  the  court 
was  in  accord  with  these  views,  and  was  free 
from  error,  and  the  (diarges  refused  to  the 
defendant  for  like  reasons  were  pn)i>erl7  re- 
fused. 

[4]  There  was  no  error  In  the  ruUngs  of 
the  court  as  to  the  argument  of  the  solicitor. 
The  defendant's  testimony  tended  to  show 
that  it  was  a  part  of  his  agreement  with 
Alorrls  that  Morris  "would  take  care  of  him," 
and  the  solicitor  had  ^  right  to  comment  on 
this  evidence.  The  other  argument  complain- 
ed of  was  In  answer  to  statements  made  by 
defendant's  counsel  In  argument  to  the  jury. 

[I]  Hie  complaint  upon  which  the  defend- 
ant was  tried  contained  seven  different  counts 
framed  under  different  statutes,  and  the 
cause  was,  without  objection,  submitted  to 
the  jury  on  all  the  counts,  and  the  jury  re- 
turned a  verdict  finding  the  defendant  guilty 
as  charged  in  counts  2,  5,  and  6,  assessing  a 
fine  of  $500  under  each  of  said  counts,  and 
judgment  followed,  adjudging  the  defendant 
gutlty  under  each  of  said  counts.  This  pro- 
ceeding, in  so  far  as  appears  from  the  record 
proper,  is  in  accordance  with  the  statute. 
Acts  1915,  p.  SI,  I  30;  Acts  100»,  p.  91,  |  30; 
Shivers  t.  State,  7  Ala.  App.  110,  61  South. 
467. 

Whether  the  evidence  In  the  case  justified 
the  defendant's  conviction  on  more  than  one 
count  is  a  question  not  presented  on  the  rec- 
ord. Woodson  T.  State,  170  Ala.  87,  54 
South.  191;  Trent  v.  State,  73  Soatli.  834; 
Addlnstott  T.  State,  74  South.  846;  Barefleld 
V.  State,  72  South.  293. 

No  ernw  appearing  upon  the  record,  the 
Judgment  must  be  alHrmed. 

Afllrmed. 


(16  Ala.  App.  51) 
JORDAN  T.  STATHL    (4  IX*.  482.) 
(Oonrt  at  Appeals  of  Alabama.  AprU  8, 19174 

L  PEBJtJBT  «=»S2(8,  4)— EVIDBNOB. 

In  a  prosecution  for  perjury,  the  record 
the  indictment  and  the  juogm^t  of  the  law  and 
equity  court  in  a  murder  case  in  whidi  the  per- 
jury vas  alleged  to  have  occurred  were  properly 
admitted  in  evidrac^  the  indictment  to  abow 
that  the  court  had  jurisdiotifla,  and  the  judg- 
ment to  ehow  the  trial. 

[Bd.  Notar— Fmt  other  caaesi  aae  Perjozy, 
Cent  Dig.  H  UO^  111.] 

2.  Gbiuirai.  Law  «=9695(4)— OsnonoNS  to 
EviDSHCB— Scope. 

In  a  prosecution  for  peijury,  where  the  ob* 
jectioD  to  the  admisaioo  in  evid^ioe  at  the  rec- 
ord of  the  indictment  in  the  case  In  which  the 
perjury  was  alleged  to  have  been  committed 
was  general,  no  grounds  being  stated,  the  quee- 
tion  of  the  identity  of  the  record  was  not  pre- 
sented. 

(Ed.  Note.— Blor  other  eases,  see  Criminal 
Law,  Cent.  Dig.  |  1636.] 

3.  Judgment  ^270— Mihut*  Bntbt— Stat- 
ute—"Pinal  Recoed." 

Under  Code  1907,  S  5733,  providmg  that 
the  orders,  judgments,  and  decrees  entered  upon 
the  minutes  are  parts  of  the  record,  and  need 
not  be  copied  Into  the  final  record,  the  minute 
entry,  showing  a  judgment,  constitutes  the  final 
record  of  the  judgment. 

[Ed.  Note.— For  other  caaes,  aae  Judcnusnt, 
Cent.  Dig.  K  646-A61. 

For  other  definitionH,  aee  Words  and  Phraaea, 
Final  Record.] 

4.  Cbiuinae.  Law  «=3678(a  —  Tbial  —  Evi- 

DBNCJE— LmiTAIION  TO  PaBTICUXAB  PUR- 
POSE— Necbsbitt. 
In  a  prosecution  for  perjury  by  baring 
sworn  falaeiy  in  a  murder  case,  the  judgment 
in  aacb  ease  being  admitted  in  evidence  <mly  t» 
show  the  trial  of  the  case,  and  not  as  a  drcuok- 
stance  tending  to  show  that  defendant  swiffa 
falsely,  the  court  should  limit  the  use  of  aoeb 
evidence  to  that  purpose, 

[Ed.  Note.~Por  other  casflo,  tee  Criminal 
Law.  Cent  Dig.  S  1874.] 

6.  C^MiHAL  Law  ^s9678C^LnaTATioH  or 

Evidence. 

If  the  issues  on  a  trial  for  perjuiy  involve 
the  same  issues  litigated  on  the  tnal  in  wbldi 
the  perjury  Is  alleged  to  have  been  committed, 
any  evid«ice  admissible  in  the  first  trial  ia 
competent  on  the  trial  for  perjury;  but  where 
the  indictment  tor  perjury  relates  to  a  sub- 
ordinate evidential  matter,  the  iasne  should  be 
limited  to  such  matter,  and  the  res  gestn  of 
the  fact  involved  in  the  issue. 

[Ed.  Note.— For  other  caaes,  see  Grimlnai 
Law.  Gent  Dig.  {  1874.] 

6.  Witnesses  «s»379(S)— luPEAcaHENT. 

In  a  prosecution  for  perjury  alleged  to  have 
been  committed  on  a  murder  trial,  where  a 
witness  testified  that  defendant  was  not  present 
at  the  killing,  that  deceased  did  not  readi  back 
to  his  hip  podiet  and  draw  a  pisttA  and  present 
it  at  the  party  charged  with  murder,  ctmttary  to 
the  testimony  on  the  murder  trial  of  defeni^t 
charged  with  perjury,  and  that  four  w  five 
shots  were  fired,  It  was  the  right  of  defendant 
charged  with  perjury  to  impeadi  the  witness 
by  showing  he  testified  on  the  murder  trial  that 
only  three  shots  wore  fired,  the  res  geetn  of  the 
fact  under  investigation. 

[Ed.  Note.— For  other  cases,  see  Wltnc 
Cent.  Dig.  SS  1252.  1253,  12S6.] 
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7.  WrmKSSU  ^=>380(1)  —  Cbobs-Exa muta- 
tion—Relevant  Maths. 

In  such  proaecutifm  for  p^nry,  the  court 
imd  in  BUBuininc  tha  wUabw'B  objocticHi  to 
*  question  to  another  vitnen  on  cToss-ezamina- 
tion,  eliciUng  evidence  as  to  whether  or  not 
he  ran  away  {rom  the  place  of  the  difficulty 
when  the  Bhootin;  bc«:aD,  the  fact  having  some 
tendency  to  affect  the  probative  force  of  hia 
testimony;  for,  while  the  scc^e  of  cross-exami- 
nation as  to  irrelevant  matters  to  test  the  ac- 
curacy and  credibili^  of  toetimony  is  a  mat- 
ter within  the  discretlCHi  of  the  trial  court,  audi 
discretitm  does  not  extend  to  relerant  facts, 
and  to  deny  defendant  the  right  to  crosa-exam- 
Ine  as  to  such  facta  la  rerflniUft  enor.^ 

[Ed.  Note.— For  other  casML  aw  WitneaseB, 
Oent.  Dir.  I  1106.] 

8.  Pbbjubt  •=982(8) — BJVIDEHOT. 

In  a  proBecution  for  perjury  alleged  to  have 
been  committed  on  a  murder  triaL  booh  entries 
made  by  a  witueaa,  and  tiie  fact  that  defendant 
drew  a  fiUl  daya  pay  for  the  day  of  the  killing, 
were  admiadbie  as  having  a  tandeney  to  show 
defendant  was  not  .XHreamt  on  the  occaakm  ot 
the  shootings  wUdi  ha  tastified  that  he  wit- 
nessed. 

1.  Note.— For  other  ciaes,  see  Perjury,  Oent 
C  SU5.] 

Appeal  from  Olrcnlt  Oonrt,  Oorlngton  Ootm- 
tr;  A.  B.  Foster,  Judges 

Pink  Jordan  was  oonrlcted  <^  perJniT*  and 
be  appeals.  Rerersed  and  ronanded. 

The  perjnry  la  alleged  to  have  occurred  In 
the  trial  of  State  t.  MltcheU  Wells,  for  klU- 
Ing  one  B.  Sager,  and  the  perjury  alleged  la 
that  witness  falsely  swore  <»i  that  trial ;  that 
B.  Sager  drew  a  nickel-plated  weapon,  a 
,  pistol,  and  pointed  it  at  Wells  Jost  prior  to 
the  shooting  of  Sager  1^  Wells.  The  other 
facts  snfflciok^  appear. 

Baldwin  &  Mnrpby,  o^  Andalosla,  for  ap- 
pellant W.  U  Martin,  Attr.  Oen.,  and  Har- 
w^  O.  Ilavls,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  [1]  The  record  of  the  in- 
dlctmeut  and  Judgment  of  the  law  and  equity 
court  in  the  case  of  State  t.  Mltch^  Wells 
was  properly  admitted  In  evidence,  the  In- 
dictment for  the  purpose  of  showing  that 
that  court  had  Jurisdiction  to  try  MltcheU 
Wella,  and  the  Judgment  for  the  purpose  of 
showing  the  trlaL  Williams  t.  State.  68 
Ala.  551;  Smltta  t.  State,  103  Ala.  69,  16 
South.  866. 

[2]  The  bill  of  exceptions  states  the 
record  of  the  indictment  was  offered  In  evi- 
dence, and  the  obJectI<m  to  the  admlasioi^ 
of  this  erUoice  was  a  general  objection,  no 
grounds  being  stated ;  and  the  question  of 
tbe  idaitlt7  of  the  record  Is  not  presented. 
Stevenson  t.  Moody,  85  Ala.  83,  4  South.  696. 

[3]  Tbe  minute  entry  sbovring  tbe  Judg- 
mmt  coiutltutes  tbe  final  record  of  tlie  Jud^ 
ment.  Code  1907,  |  67S3. 

[4]  As  this  case  must  be  rerened  on  an- 
other ground,  we  think  it  propa  to  suggest 
tbat  the  court  ebould  so  limit  the  tfect  ct 
the  evidence  afforded     tbe  Judgment  to  the 


\  purpose  of  showing  the  trial  of  tbe  aue  of 
State  T.  MltcheU  Wdls,  and  tbat  it  should 
not  be  consldtted  as  a  drcunutance  tending 
to  show  that  the  defraidant  swore  fiJsely 
tbat  trial.  EstUl  v.  State,  88  Tex.  Gr.  B. 
25S,  42  S.  W.  SOS. 

[I]  If  the  issues  on  tbe  trial  for  perjnry 
InTolve  the  same  issnes  that  were  Utlgated 
in  the  trial  In  which  the  perjury  is  aUeged 
to  bave  been  committed,  any  evidence  tbat 
was  admissible  in  tbe  first  trial  would  be 
competent  on  the  trial  for  perjury.  Reg.  v. 
Harris,  9  Cox  a  C.  603  ;  30  Cyc.  1443,  sub. 
2.  Where,  however,  tbe  indictment  for  per- 
jury relates  to  a  subordinate  evidential  mat- 
ter, tbe  Issue  should  be  limited  to  this  mat- 
ter and  the  res  gests  of  the  fact  Involved 
In  the  Issue.  CMtwood  v.  U.  8.,  101  0.  C.  A. 
842,  178  Fed.  442. 

The  defendant  is  charged  with  having 
falsely  sworn  that  Sager  "reached  with  his 
right  hand  to  his  hip  pocket  and  puUed  there- 
from a  nickel-plated  gun  and  presented  it  at 
the  said  MltcheU  WeUs  Just  before  the  said 
MltcheU  Wells  fired  the  shot  that  kUled"^ 
Sager.  The  state's  witness  Clients  testi- 
fied on  the  trial  of  this  case,  tbat  the  defend- 
ant was  not  present  on  the  occasion  of  the 
killing  of  Sager  by  Wells,  that  witness  saw 
the  difficulty,  and  tbat  Sager  did  not  reach 
back  to  his  hip  pocket  and  draw  from  It  a 
pistol  and  present  it  at  ;  tbat  four  or 
five  shots  were  fired,  but  the  evidence  does 
not  show  which  of  these  shots  took  effect 

[6]  It  was  tbe  defendant's  right  to  Impeach 
the  witness  by  showing  he  testified  on  the 
trial  of  Wells  that  only  three  shote  were 
fired  on  the  occasion.  This  was  of  tbe  rea 
gestse  of  the  fact  under  investigation,  Uw 
drawing  of  a  pistol  by  Sager. 

[7]  The  court  also  erred  In  sustaining  the 
solicitor's  objection  to  the  questlcm  to  the 
witness  Collins  on  cross-examination,  eUdt- 
ing  evidence  as  to  whether  or  not  the  witness 
ran  away  from  tbe  place  of  the  difficulty 
when  tbe  shooting  began. .  If  tbe  witness  was 
frightened  or  excited  by  tbe  occurrence  to 
such  extent  that  he  ran  away  from  tbe  place 
of  tbe  difficulty,  this  had  some  tendency  to 
affect  the  prohetlTe  force  of  bis  testlmtmy. 
WhUe  the  scope  of  tbe  cross-examlnatim  ct 
witnesses  as  to  Irrelevant  matters  for  the 
purpose  ot  testing  the  accuracy  and  credl- 
bilitr  of  testlmoiv  Is  a  matter  ^Ibia  (bo 
discretion  of  the  trial  court,  such  discretion 
does  not  extend  to  relevant  facts,  and  to  deqy 
tbe  defendant  tbe  right  to  cross-examine  as 
to  audi  fhcta  Is  reversible  error.  8n^  v. 
Boaeh.  ISO  Ala.  469,  48  South.  189. 

[I]  The  bofA  oitries  made  by  the  witneM 
Collins  and  the  tect  that  defendant  drew 
a  full  days  pay  for  the  day  of  the  aUeged 
difficulty  bad  a  tendency  to  show  tbat  defend- 
ant was  not  present  on  tbe  occasion  of  tha 
shooting,  and  the  ruling  of  the  court  as  to 
these  phases  of  tbe  evldaice  was  free  from 
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error.   Shlrl^-  t.  Sonfh.  B7.  Oo.»  78  Sontb. 

We  And  no  oOier  error  In  the  record. 
Berersed  and  remanded. 


fTi  Fla,  700) 

CARNEY  V.  STBINGFELLOW  et  aL 
'ISnpxflaia  Oonrt  of  Florida.   Mai«h  24»  1917.) 

(Syllabu*  hu  the  Court.) 

1.  AXVBAX.  AND  E^BSOB  «S>S67(2)  —  WUT  OF 

BRBoB—STATinx— Questions. 
Od  writ  of  error  taken  under  the  statute  to 
an  order  grantiiiK  a  new  trial  in  m  civil  action 
at  law,  the  only  questions  to  be  considered  are 
those  involved  in  tiie  order  granting  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S8  3477,  SltS,  3480,  3486.] 

2.  Afpul  and  Ebbob  «=»1015C1>— Qa&mnro 

New  TRlAIr-REVEBSAI. 

A  stronger  showing  is  reaobed  to  rererse  an 
order  allowuig  a  new  trial  than  to  rerene  one 

denying  tt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  »  SS60-3868.] 

3.  Afpeal  ajtd  Bbbob  «s»854(6)— Oeanhnq 

New  TbiaI/— ArFissiAirca. 
Where  the  trial  court  grants  a  new  trial 
containing  several  grounds  without  stating  any 
ground  upon  which  the  ruling  was  based,  the 
order  will  be  affirmed  If  any  ground  of  the  any 
tion  is  sufficient  to  authorize  tne  grantinK  of  the 
liew  trial.  And  it  must  be  assumed  that  the 
conrt  based  the  order  on  the  grounds  that  war- 
rant it 

[Ed  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3423,  3424  ] 

4.  Apfeai.  and  Ebrob  «=»1016<2)— Discbe- 

TION  OE  TBXAL  CO0BT  —  OBANTTNa  NEW 

Trial. 

Where  a  new  trial  la  granted,  and  Oiere  Is 
such  a  conflict  in  the  evidence  that  this  court 
cannot  say  the  trial  judge  abused  his  discretion 
in  granting  such  new  trial,  his  ruling  will  not 
be  disturbed. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  If  8800-8866.] 

5.  Appeal  and  Erbob  <^101S(2>— Gbantino 
New  Tbial— Review. 

Where  the  evidwcc  oa  a  material  issue  in  a 
cause  is  conflicting,  and  it  does  not  so  prep<mder- 
ate  in  favor  of  tlu  verdict  as  to  show  an  abuse 
of  discretion  or  the  violation  of  any  provision  or 
settled  principle  of  law  in  granting  a  new  trial, 
the  action  of  the  trial  court  will  not  be  dis- 
turbed on  writ  of  error. 

[Ed.  Note. — For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  S3  3860-3866.] 

6.  Appeal  and  Saaoa  «=3977@>— Disobbtion 
or  Tbxal  Ooubt— OBANnvQ  niw  Tbial, 

There  are  so  many  matters  occurring  in  the 
coarse  and  progress  of  a  judicial  trial  that,  in 
the  opinion  of  the  Judge  who  tried  the  case, 
may  affect  the  merits  and  justice  of  the  cause  to 
the  substautial  injuir  of  one  of  the  parties,  that 
of  necessity  a  Urge  discretion  should  be  ac- 
corded to  the  trial  court  in  granting  a  new 
trial,  to  the  end  that  the  administration  of  jus- 
tice may  be  facilitated;  and  the  appellate  court 
will  not  reverse  an  order  grantins  a  new  trial, 
unless  it  clearly  appears  that  a  judidaJ  discre- 
tion has  been  abused  in  Its  exercise,  resulting 
in  injustice  or  that  the  law  has  been  violated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S.S862.] 


7.  New  Tbial  ^=3l3— Tbial  «»143— Dibect- 
ED  A'^EBDicT— Opinion  ot  Tbial  Coubt. 

A  trial  court  should  not  direct  a  verdict  for 
one  party  where  there  Is  evidmce  that  would 
legally  support  a  verdict  for  the  opposite  party, 
for  the  reason  that  the  parties  are  entitled  to- 
a  jury  trial  of  the  issue  of  fact  presented.  But 
a  party  against  whom  a  verdict  is  raidered  is 
also  mtitled  to  the  benefit  ot  the  judgment  of 
the  trial  court  on  the  justice  as  whI  as  «i  the 
legality  of  the  verdict  rendered. 

[Ed.  Nota— For  other  cases,  see  New  TriaL 
Cent.  Dig.  S  IS ;  Trial,  OcntDig.  H  342,  843.1 

8.  New  Trial  <8=»72  —  QsouNDa  —  Vkboxot 
Against  Etidencb. 

AItho>igh  a  motion  for  a  directed  verdict  for 
one  party  may  be  denied,  yet  in  the  same  case 
if  the  trial  court  is  of  opinion  that  the  verdict 
does  not  accord  with  the  manifest  weight  of  tiie 
evidttca  and  the  sut»tantial  justice  ot  the 
cause,  a  new  trial  should  be  granted  if  duly 
made. 

[Ed.  Note.— For  other  cases,  see  New  Trial,. 
Gent  Dig.  H  146-148J 

9.  New  Tbial  «=»6S  —  Dxeeoted  Tebdict— 
Yebdict  Against  Evidence. 

While  the  legal  lufficiaicy  of  the  evidence 
to  support  tiie  verdict  for  one  party  will  make 
a  directed  verdict  for  the  other  party  improper, 
yet  the  mere  legal  sufficiency  of  the  evidence 
to  support  a  verdict  rendered  will  not  preclude 
the  trial  conrt  from  granting  a  new  trial,  where 
the  verdict  does  not  do  substantial  justice  in 
tiie  cause  or  Is  agafaist  the  manifest  weigbt  snd 
probative  ^ect  ot  the  evidenoe. 

(Ed.  Note.— For  other  cases,  see  Neur  ^Mal, 
Cent  Dig.  S  130.] 

10.  New  TfifiAL  9=36— Discbetion  of  Cocbt. 
Trial  courts  have  much  more  latitude  of  dis- 

cretitm  in  granting  new  trials  <»  the  evidence 
than  have  the  appellate  court;  and  the  trial 
courts  should  exercise  this  discretion  so  as  to 
facilitate  the  administratiim  ni  justice. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Oent  Dig.  H  9.  10.] 

11.  JuBT  4=337  —  RioHT  TO  Just  TatAXr- 
Grant  of  New  Tbial. 

The  riglit  of  parties  to  have  the  trial  oonrt 
review  the  vwdict  with  refer«ice  to  the  evi- 
dence is  consistent  with  the  right  to  a  jury  triat 
If  a  new  trial  is  granted^  it  merely  gives  the 
rirht  to  iwesait  the  issnes  in  the  case  to  sn- 
otber  jutr  for  determination.  This  Is  a  means 
afforded  by  law  for  the  correction  of  any  in- 
justice that  may  be  done  by  a  verdict  found, 
without  the  delay  and  exjjense  of  appellate  pro- 
ceedings. 

[Ed.  Not&— For  other  cases,  see  Jury*  Cent 
Dig.  1 220.] 

12.  Appeal  and  Ebb<»  4=>d77@)— Disobe- 
TiON  OF  Tbial  Cottrt— GBAirriNa  New  Tbi- 
ai^Wrfi  OF  Ebbob. 

The  statute  authorises  a  writ  of  error  to  an 
order  granting  a  new  trial ;  and  by  this  means  if 
the  trial  court  abuses  its  discretion  In  granting 
a  new  trial  when  in  law  the  evldeim  requires 
the  verdict  to  be  as  found,  such  abnse  m^  he 
corrected  by  the  appelate  court 

[Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Cent  Dig.  t  8862.] 

18.  Appeal  and  Ebbob  <r=>8S8Cl}— Obantzno 
New  Tbial— Review. 
The  action  of  the  trial  court  in  granting  a 
new  trial  will  not  be  reversed  by  the  appdlate 
court  unless  some  settied  principle  of  law  lias 
been  violated  or  a  plain  ease  of  abuse  <it  discre- 
tion is  shown ;  the  presumption  in  all  cases  be- 
ing that  the  trial  court  pn^terly  granted  a  new 
trial. 

[Ed.  Note.— For  other  eases,  see  Aweal  and 
Error,  Cent  Dig.  |  3772.] 
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14.  Jdbt  «=>12(1)— Tsediov— Revhw  bt  Tw- 

ai.  cottbt. 

A  part;  litigant  in  a  common-law  action  has 
In  general  a  right  to  a  vardict  a  jur^,  and  al- 
ao  to  a  review  of  the  Tcrdict  by  the  tnal  court. 

[Ed.  Note.— For  other  cases,  see  iuTj^  Out. 
Dig.  H  26.  27.  28.  84,  82,  dd,  101.  lOSJ 
16.  New  Tbui.  «=»72— Gboukdb  — Vbboiot 

contrabfz  to  evidbncb. 

Where  a  motion  for  new  trial  ia  duly  made, 
the  part;  making  it  is  entitled  to  the  benefit  of 
the  judidal  opinion  of  the  trial  jndge  thereon. 
If  upon  a  motion  for  new  trial  duly  made  the 
trial  judge  is  of  opinion  that  there  is  difficult; 
in  recoQCuing  the  verdict  with  the  justice  of  the 
case  and  the  manifest  weight  (rf  the  crldaice,  a 
new  trial  should  be  granted. 

[Ed.  Note.— For  Other  caaea,  aee  New  Trial, 
Cent  Dig.  H  146-14SJ 

Error  to  Clrenit  Court,  Honando  OamnSji 
W.  S.  BuUock,  Judge. 

Action  by  A,  W.  Oainey  against  J.  D. 
fitringfellow  anA  H.  O.  Strlngfellow,  copart- 
ners. Jadgm^c  for  plalntifl,  and  from  the 
grantUig  of  a  new  trial,  he  brings  error. 
Order  affirmed. 

Davant  &  Davant,  of  Brooksrllle,  for  plain- 
tiff In  error.  W.  8.  Broome^  of  Gtelnesrllle, 
tor  d^endants  In  error. 

WHITFIELD,  J.  Gamey  bronght  an  ac- 
tion Cor  damages  ailing  malldous  proa- 
«catl(ni.  There  was  Judgment  for  the  plaln- 
tUL  The  court  granted  a  new  trial,  and  the 
plalntur  took  writ  of  error  under  section 
1685  of  the  General  Statntes  of  1906.  The 
grounds  of  the  motion  for  new  trial  Include 
tiiose  that  the  verdict  Is  contrary  to  tiie  evi- 
dence, and  the  court .  did  not  indicate  on 
irttldi  ground  the  motion  was  sustained. 

[1]  The  only  question  to  be  considered  on 
a  writ  of  error  taken  under  the  statute  to 
an  order  granting  a  new  trial  "to  review  said 
order"  is  whether  the  court  erred  tn  granting 
the  new  trial.  Sectlim  1696,  Oen.  Stats. 
1906;  Oomi^led  Laws  1914;  Jones  r.  Jack- 
sonville Electric  Co.,  60  Bla.  46%  47  South.  1. 

On  writ  of  error  taken  under  the  statute 
to  an  orda-  granting  a  new  trial  In  a  dvil 
actltm  at  law  the  only  questlms  to  be  con- 
sidered are  those  InvcAved  in  fba  ord» 
granting  a  new  trial. 

[2]  A  Btnmger  showing  Is  rcQuired  to  re- 
verse an  order  allowing  a  new  trial  than  to 
reverse  one  denying  it 

[1]  Wbere  the  trial  court  grants  a  new 
trial  containing  several  grounds  without  stat- 
ing any  ground  upon  whidi  the  ruling  was 
based,  ttie  order  irill  be  afOrmed  if  any 
ground  of  the  motion  Is  sufficient  to  author- 
ise thK  granting  of  the  new  trlaL  And  it 
must  be  assumed  that  the  court  based  the  or- 
der on  the  grounds  that  warrant  it 

[4]  Where  a  new  trial  is  granted,  and 
there  is  such  a  conflict  In  the  evidence  that 
this  court  cannot  say  the  trial  judge  abused 
fals  discretion  in  granting  such  new  trial,  his 
ruling  will  not  be  ^sturbed. 

HI  Where  the  evidence  on  a  material  Is- 


sue in  a  cause  Is  conflicting,  and  it  does  not 
so  prep(»)derate  In  favor  of  the  verdict  as  to 
show  an  abuse  ct  discretion  or  the  violalifm 
of  any  provision  or  settled  principle  of  law 
in  granting  a  new  trial,  the  action  of  the 
trial  court  will  not  be  disturbed  on  writ  of 
error, 

[8]  There  are  so  many  matters  occurring 
in  the  course  and  progress  of  a  judicial  trial 
that,  In  the  opinion  of  the  judge  who  tried 
the  case,  ma;  affect  the  merits  and  Justice 
of  the  cause  to  the  substantial  Injury  of  one 
of  the  parties,  tliat  of  necessity  a  large  dis- 
cretion should  be  accorded  to  the  trial  court 
in  granting  a  new  trial,  to  the  aid  that  the 
administration  of  justice  may  be  facilitated; 
and  tbe  appellate  court  will  not  reverse  an 
order  granting  a  new  trial,  unless  It  clearly 
appears  that  a  judicial  dlscretlcm  has  been 
abused  In  Its  exercise,  resulting  in  injustice 
or  that  the  law  has  been  violated.  Rnfl  v. 
Georgia,  a  &  F.  R.  Oa,  67  Fla.  224,  61  South. 
782;  Georgia  Southern  &  F.  B.  Co.  v.  HamU- 
ton  Lumber  Co.,  63  Fla.  150,  68  South.  838 ; 
Mlzell  Live  Stock  Co.  v.  Pollard,  71  Fla.  192, 
71  South.  81;  Aberson  v.  Atlantic  Coast 
Line  B.  Co..  68  Fla.  196,  67  South.  44;  AUes 
V.  Diaz.  02  Fla.  421,  67  Sootb.  614;  Beverly 
V.  Hardaway.  60  Fla.  177,  63  South.  702; 
LoulsviUe  A  N.  E.  Co.,  v.  Wade,  49  Fla.  179, 
38  South.  49;  Cltixens'  Bank  Je  Trust  Oo.  v. 
Spencer.  40  Fla.  255.  36  South.  73;  Acoeta  v. 
Olnglee,  65  Fla.  507.  62  South.  582;  Hobba 
V.  Cheyney.  02  Fla.  214,  66  South.  654;  Con- 
nor V.  Elliott.  59  Fla.  227.  62  South.  729. 

While  It  Is  the  proper  function  and  prov- 
ince of  the  jury  to  compare  and  weigh  com- 
plicated and  contradictory  evidence  of  facts, 
and  to  render  their  verdict  thereon,  it  is  at 
the  aame  time  true  that  In  cases  where  there 
is  conflict  in  the  testimony,  it  is  within  the 
province  and  power  of  the  court  to  set  aalde 
a  verdict  which  does  not  reach  a  substan- 
tially just  cwclusion  In  cases  where  the  con- 
flicts are  of  such  character  and  the  circum- 
stances of  such  nature  as  to  give  ground  for 
the  belief  that  the  jury  acted  through  prej- 
udice, passion,  mistake,  or  any  other  cause 
which  should  not  properly  control  them. 
This  power  exists  In  the  court  In  exerds- 
Ing  it  the  court  does  not  encroach  upon  the 
province  of  the  jury,  for  the  reason  that  It 
does  not  conclusive  settle  facts  In  the  form 
ot  a  verdict,  tnit  <hi^  gives  another  jury  the 
opportonl^  Hit  so  doing*  and  ot  ctnrectlnc 
what  appears  to  be  a  mistakew  If  this  la 
not  property  within  the  power  of  the  court, 
then  tiie  result  la  that  the  flrst  12  men  that 
happen  to  constitute  a  jury  In  a  given  case 
are  bf  law  the  final  arUters  of  tlie  facts  In 
fiiat  case.  There  is  no  such  prindide  <tf  law. 

This  is  a  conservation  and  justly  prised 
power  of  tiie  court;  like  aU  powers  It  may 
be  abused.  It  is  mudi  better,  however,  that 
exceptional  cases  of  its  improper  exerdao 
should  be  endured  than  that  the  security 
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whl<A  It  affordg  fihonld  be  withdrawn.  The 
rule  which  should  govern  a  court  In  the  ex- 
ercise of  this  power  should  be  a  fair  view  of 
the  Justice  of  the  particular  case,  the  charac- 
ter of  the  conflicting  testimony,  and  the  sur- 
rounding circumstances,  rather  than  an  ex- 
traordinary degree  of  respect  for  the  maxim, 
*'Ad  questlonem  facti  non  respondent  Judlces ; 
ad  questlonem  legls  non  respondent  jura- 
tores";  and  wherever  it  appears  to  the  court 
that  there  Is  difficulty  In  reconciling  the  ver- 
dict with  the  Justice  of  the  case,  and  the  manl> 
fest  weight  of  evidence,  there  the  court  should 
not,  from  a  too-great  respect  for  this  wise  and 
venerable  maxim,  withhold  its  power.  This 
is  the  rule  which  should  govern  the  Judge 
of  the  court  presiding  at  the  trial,  who  has 
the  same  opportunity  as  the  Jury  to  observe 
what  occurs  in  the  trial.  In  all  cases  of  ap- 
peal the  presumption  is  that  he  exercised  this 
discretion  properly,  and  the  case  Is  not  pre- 
sented to  this  court  as  It  was  to  him,  be- 
cause this  additional  presumption  la  added 
to  the  verdict  Where  he  has  declined  to  dis- 
turb the  verdict  of  the  Jury,  a  very  clear  and 
strong  case  must  be  made  out  before  this 
court  would  fe^  Justified  in  reversing  his 
action.  It  should  be  a  very  plain  case  to 
justify  an  appellate  court  In  setting  aside 
this  concurrent  conclusion  of  both  court  and 
jury,  upon  the  gronnd  that  their  action  was 
contrary  to  the  evidence  or  weight  of  evi- 
dence.  Schultz  V.  Pacific  Ins.  Co,,  14  Fla.  73. 

[7-13]  A  trial  court  should  not  direct  a 
verdict  for  one  party  where  there  is  evidence 
that  would  legally  support  a  verdict  for  the 
opposite  party,  for  the  reason  that  the  par- 
ties are  entitled  to  a  jury  trial  of  the  issue 
of  fact  presented.  But  a  party  against  whom 
a  verdict  Is  rendered  Is  also  entitled  to  the 
benefit  of  the  Judgment  of  the  trial  court  cai 
the  justice  as  well  as  on  the  legality  of  the 
verdict  rendered.  And  although  a  motion  for 
a  directed  verdict  for  one  party  may  be  de- 
nied, yet  In  the  same  case  if  the  trial  court 
is  of  opinitm  that  the  verdict  does  not  accord 
with  the  manifest  weight  of  the  evidence  and 
the  substantial  Justice  of  the  cause,  a  new 
trial  should  be  granted  if  duly  made.  While 
the  legal  sufficiency  of  the  evidence  to  sup- 
port a  verdict  for  one  party  will  make  a 
directed  verdict  for  the  other  party  improper, 
yet  the  mere  legal  snffldency  of  the  evidence 
to  support  a  verdict  rendered  will  not  pre- 
clude the  trial  court  from  granting  a  new 
trial  where  the  verdict  does  not  do  substan- 
tial Justice  in  the  cause  or  is  against  the 
manifest  weight  and  probative  effect  of  the 
evidence.  Florida  Bast  Coast  B.  Go.  v. 
Hayes,  66  Fla.  689,  text  C95,  64  South.  274 ; 
Aberson  r.  Atlantic  Ooast  Line  R.  Co.,  63 
Fla.  196,  67  South.  44.  Trial  courts  have 
mudi  more  latitude  of  discretion  in  granting 
new  trials  on  the  evidence  than  have  the  ap- 
pellate courts;  and  the  trial  courts  should 
exercise  this  discretion  so  as  to  facilitate  the 
administration  of  Justice.  The  right  of  par- 
ties to  hare  the  trial  court  review  the  verdld; 


with  reference  to  the  evidence  !e  conslst«jt 
with  the  right  to  a  Jury  triaL  It  a  new 
trial  is  granted,  it  merely  gives  the  right  to 
present  the  Issues  in  the  case  to  another  jury 
for  determination.  This  is  a  means  afforded 
by  law  for  the  correction  of  any  injustice 
that  may  be  done  by  a  verdict  found,  with- 
out the  delay  and  expense  of  appellate  pro- 
ceedings. As  the  trial  judge  sees  the  wit- 
nesses and  hears  them  testify,  and  knows  all 
the  circumstances  of  the  case  as  It  Is  devel- 
oped at  the  trial,  which  matters  cannot  be 
presented  to  the  appellate  conrt,  he  is  in  a 
better  position  to  determine  the  Justice  of  the 
verdict  on  the  evidence  than  la  the  appellate 
conrt;  and  the  proper  exercise  of  the  trial 
court's  wide  discretion  In  granting  new  trials 
on  the  evidence  secures  Justice  to  the  parties 
and  prevents  needless  expense  and  delay. 
The  statute  authorizes  a  writ  of  error  to  an 
order  granting  a  new  trial;  and  by  this 
means  if  the  trial  court  abases  its  discretion 
In  granting  a  new  trial  when  in  law  the  evi- 
dence requires  the  verdict  to  be  as  found, 
such  abuse  may  be  corrected  by  the  apiwllate 
court.  Felnberg  v.  Steams,  56  BTa.  279,  47 
South.  797,  131  Am.  St  Rep.  119;  Bl8h<9  v. 
Taylor,  41  Fla.  77.  25  South.  287;  Philadel- 
phia Underwriters'  Ins.  Co.  of  North  America 
V.  Blgelow,  48  Fla.  105,  37  South.  210. 
Wherq  some  setUed  prindple  of  law  is  vio- 
lated by  the  trial  court  in  granting  a  new 
trial,  the  appellate  court  may  correct  tJie  er- 
ror. Winn  V.  Cogglns,  53  Fla.  327,  42  South. 
897;  Nathan  v.  Thomas,  63  Fla.  237,  58 
South.  247,  Ann.  Cas.  1914A.  S87;  Georgia 
Southern  &  F.  B.  Co.  v.  HamUton  Lumber 
Co.,  63  Fla.  150,  58  South.  838.  But  the  ac- 
tl<Hi  of  the  trial  court  In  granting  a  new  trial 
will  not  bo  reversed  by  the  appellate  court 
unless  some  settied  prlaclple  of  law  has  been 
violated  or  a  plalu  case  of  abuse  of  discre- 
tion is  shown ;  the  presumption  In  all  cases 
being  that  the  trial  court  pr<^erly  granted  a 
new  trial.  Acosta  v.  Gltiglee,  65  Fla.  507,  62 
South.  582;  Allen  v.  Lewis.  43  Fla.  301.  31 
South.  286. 

[14]  A  party  litigant  In  a  common-law  ac- 
tion has ,  in  general  a  right  to  a  verdict  of  a 
jury,  and  also  to  a  review  of  the  verdict  by 
the  trial  court 

[1 B]  Where  a  moticm  for  new  trial  is  duly 
made,  the  party  making  It  is  entitled  to  the 
benefit  of  the  judicial  opinion  ot  the  trial 
Judge  thereon.  If  upon  a  motion  for  new 
trial  duly  made  the  trial  Judge  is  of  oplnltxi 
that  there  is  difficulty  In  reconciling  the  ver- 
dict with  the  Justice  of  the  case  and  the 
manifest  weight  of  the  evidence,  a  new  trial 
should  be  granted.  Seaboard  Air-Line  By.  v. 
Anderson,  73  Fla.  — ,  73  South.  837 ;  Tampa 
Waterworks  Ca  v.  Mu^e,  60  Fla.  263,  63 
South.  943 ;  Armstrong  v.  State,  30  Fla.  170. 
U  Soutii.  618, 17  L.  R.  A.  484;  McDonald  v. 
State,  66  Fla.  74,  47  South.  485;  Rulf  v. 
Georgia,  S.  &  F.  R.  Co.,  67  Fla.  224,  04  South. 
782;  Domlnguez  v.  Citizois'  Bank  &  Trust 
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Georgia,  F.  ft  A.  R.  Co,,  62  Bla.  419,  60  South. 
686;  DnnneUon  Phosphate  Co.  v.  Crystal 
River  Lumber  Ca,  68  Fla.  131,  58  South.  786. 

In  this  case  the  evidence  as  to  the  liability 
of  the  defendants  Is  ccmflictlng  In  essential 
particulars,  and  the  evidence  does  not  In  law 
Teqnire  a  verdict  for  the  plaintiff.  It  cannot 
be  said  that  Id  granting  the  motion  for  new 
trial  the  court  violated  any  settled  principle 
of  law  or  abused  a  Judicial  discretion.  Far- 
reU  V.  Solary,  43  Fla.  124.  31  South.  283; 
Beddick  T.  Joseph,  35  Fla.  66.  16  South.  781. 

The  order  is  affirmed. 

BBOWNB,  a  J.,  and  TATIiOR.  8HA0S- 
LBFOBD,  and  ELLIS.  JJ.,  amcor 

at  Fla.  7m  -i*-^— 

PALATINE  INS.  CO.  t.  WHITFIEM). 
(Supreme  Court  of  Florida.   Blardi  24,  191?;) 

(SyUahw  by  the  CoitrtJ 

1.  Affkax.  and  Ebbob  *=>^8(1)— Pbistjmp ■ 

^TION— PKBaSIfTATIOn  OF  ASBIONUEIIT  OF  EB- 
BOB8. 

Where  the  record  ahows  tiiat  at  the  time  of 
mfaig  the  bill  exceptions  plaintiff  in  error 
6led  hla  complete  utn^ment  of  errors,  and  both 
appear  in  the  traascnpt  of  the  recent,  it  must 
be  amumed.  In  the  absence  of  an  amnoative 
showing  to  the  contrary,  that  ao  awjmment  of 
errors  was  presented  to  the  Judge  with  the  bill 
•f  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  8706,  8798.] 

2.  Appeai.  and  EBmoB  ^»938(1>— Pbestthp- 
TioN— Pbesbntation  ow  Assionuent  of  Eb- 

B0B8. 

As  the  court  should  refuse  to  settle  a  bill 
of  exceptions  when  no  assignment  of  orors  Is 
preaeoted  therewith,  it  must  be  assumed,  In 
the  absence  of  an  affirmative  showing  to  the 
contrary,  that  an  aarianmnit  of  errors  was  pre- 
sented to  the  judge  with  the  Un  of  exceptions. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3796,  3798.] 

8.  Apfbal  and  Ebbob  «=»938(:U— Pbbbohp- 

TTON— PRESBNTAnOir  OT  ASBIOmCENT  OF  EB- 
BOBS. 

The  mere  fact  that  ttie  bill  of  excepdoDB, 
doly  authenticated,  contains  no  asrignment  of 
errors,  is  not  conduslve  that  the  same  was  not 

S resented  to  tbe  judge,  even  though  special  rule 
To.  1  of  this  court  (37  South,  x)  d&ects  that 
the  assignment  of  errors  presented  with  the  bill 
of  exceptions  shall  be  made  a  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.      3796,  S798.] 

4.  iNauBAKCE  «=>335(4)  —  Fibs  Ihsubanob— 

Iboit  Safe  Cuuse— Bbeach. 
It  is  not  a  violation  of  the  iron  safe  clause  of 
a  fire  insurance  policy  for  the  insured  not  to 
keep  his  books  and  last  iaventory  In  a  fireproof 
safe,  if  he  can  produce  them  when  demanded. 

[Ed.  Note.— For  other  case^  see  Inaarance, 
Cent  Dig.  S  863.] 

6.  iNSUBAnCE  <8=>33S(3)  —  Fibe  InSUBAHO— 

Ibon  Safb  CIA.UBE— Breach. 
^e  provision  In  a  fire  insurance  policy 
requiring  tbe  insared  to  "keep  t  complete  set 
of  books,  which  shsll  dearly  and  plainly  pre- 
sent a  complete  record  ot  business  transacted, 
including  all  purchases,  sales,  and  shipments, 
both  f6r  cash  and  credit."  Is  satlafled.  if  the 
insured  can  produce  them  when  demanded. 

[Ed.  Note.— For  other  cases,  see  Inaurance^ 
Cent  Dig.  I  853.] 


6.  iNSUBANCE  «=s>310(l)  —  FiBE  IKSDBANCB— 

FoRFEiTUBB— Notice  to  iKsuRatD. 
Where  an  inaurance  company  intends  to 
insist  on  a  forfdture  clause  of  its  poHcy,  it 
Bhould  80  inform  the  Insured  as  sotm  as  prac- 
ticable after  it  ascotains  the  tBCta  upon  whidl 
it  bases  its  claim  for  forfeiture. 

[Ed.  Note.— For  oth^  cassB,  mm  Insnrance, 
Cent.  Dig.  H  761,  780.] 

7.  Insubance  4=>31(K1)— Fibb  Insuranos— 
Avoidance. 

The  dednration  In  an  Insurance  policy  that 
a  Tiolation  of  its  provisions  will  cause  it  to  be- 
come null  and  voia  does  not  make  it  so,  but  the 
policy  is  voidable  tmlj. 

[Ed.  Note.— For  other  cam,  see  Insurance, 
Cent  Dig.  SS  7ftl,  780.] 

8.  Iksubancs  €==>372,  373(1)  —  Fibe  Insub- 
ance—Forfeitdbb  CLA1T8B— WaIVBB. 

A  forfeiture  dause  in  an  insurance  policy 
may  be  waived  by  the  iDsurance  c<»npany,  and 
such  waiver  may  be  eatablished  li^  the  acts  and 
statemaits  of  its  representatives. 

[Ed.  Note.— For  other  cases,  aee  Inaorance, 
Gent,  Dig.  SI  Ml.  947.] 

9.  lN6TmANCK^146(3)— Avoidance  OF  Pou- 
OT— Cow  eTBPCnON. 

Tbe  provisions  of  an  insurance  policy  lim- 
iting or  avoiding  llabUi^  are  construed  strict- 
ly against  the  insurer,  and  llbwaily  In  favor  ot 
the  insured. 

[Ed.  Note.— For  other  eaaes,  aee  Inmrance, 
Cent  Dig.  |  296.] 

(AddiHonal  Bftlahiu  »y  ffdiforlol  Stalf.) 

10.  Trial  ^=9296(13)  — iNSTBUonoNs—CUBH 
OF  Erbob. 

In  an  action  npcm  a  fire  insnrance  policy, 
erroneous  instructions  that  defendant  had  the 
burden  of  proving  its  pleas  were  not  reversible 
error,  where  the  court  afterwards  ctHreeted 
charge  by  stating  that  the  burdm  waa  tm  plain- 
tiff to  prove  his  replications. 

[Ed.  Note.— For  other  cases,  mo  Trial,  dent 
Dig.  S  718.1 

11.  Tbial  <8=>252(14)  —  Inbtbitotion— IsanES. 
In  an  action  upon  a  policy  of  fire  insurance, 

a  requested  charge  as  to  insured's  failure  to 
produce  his  inventory,  etc.,  was  properly  re- 
fused, where  it  did  not  fully  and  correctly  state 
the  facts  in  connection  with  the  transaction 
and  was  not  applicable  thereto. 

[Ed.  Note.— For  othw  casea,  aae  Trial.  Gent 
Dig.  I  604.] 

12.  Triai.  ^=9252(14)  —  Inbtbuction  —  Bti- 
DENCE  TO  Sustain. 

In  such  action,  a  requested  charge  as  to 
the  waiver  of  a  provision  of  the  policy  reqoir- 
Ing  the  production  of  an  inventory  was  prtw* 
eriy  ri^fused,  where  the  testimony  did  not  sustain 
the  inferences  and  cniclurians  of  fact  Tedted 
in  the  charge. 

(Ei.  Not&— Fte  other  cases,  aae  Trial,  OenL 
Dig.  I  604.] 

Error  to  Ctrcalt  Goiut,  Jackson  Oonnly; 
Cephas  Lb  Wllsm,  Judge. 

Action  J.  H.  Wtaltfleaa  BSalnst  tlie  Pftla- 
tine  Insnrance  Company.  Verdict  and  jndg^ 
moit  for  i^alntiir,  motion  for  new  trial  de- 
nied, and  defendant  brings  error.  Affirmed. 

On  May  17. 1916,  defoidant  in  error  brought 
salt  in  tbe  drcult  court  of  Jackson  county 
against  the  Palatine  Insurance  Company. 

The  declaration  Is  in  the  statutoiy  form  ob 
a  fire  insurance  policy. 

TlM  defendant  filed  ei^  lAeaa. 


AcaFor  etiitf  essss  sis  same  topie  and  KBT-NUUBBR  In  all  Key-Numbsrsd 
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n»  flfBt  pica  dmrtm  a  tacacta  of  irbat  to 
known  as  the  "iron  safedaiuer''  In  tbat  plain- 
tiff did  not  taka  Inrentorlea  as  pmlded  for 
In  the  iNdk7. 

Tbe  second  plea  diaiges  Tlolatlon  of  "iioo 
eafc  ^ose^"  la  flut  plaintiff  41d  not  keep 
books,  and  did  not  prodnoe  tbe  books  for  lo- 
Hpectlon  of  defendants  as  reanlred  by  tbe 
vciiej. 

Tbe  tblrd  plea  cbaivea  tbat  pUIntlff  toiriE 
out  additional  bumnmoe  wltbont  lecnrlns  tbe 
,  agreement  of  tbe  defendant  and  bsTlng  same 
Indorsed  on  tbe  policy. 

Tbe  foartb  plea  charees  that  plaintiff  nsed 
gasoUne  on  tbe  premises  wbere  tbe  property 
was  Insured,  and  no  asreement  of  the  defend- 
ant for  him  to  do  so  was  Indwsed  on  tbe 
volley. 

The  flftb  Is  to  the  same  effect,  ezc^ 
that  It  cbarges  Oiat  plaintiff  genmted  11- 
lumlnaUng  gas  or  vapor  adjacent  to  tbe  bntld- 
Ing  described  In  tbe  policy,  and  no  agreement 
of  tbe  defendant  tor  tdm  to  do  so  was  Indors- 
ed In  the  policy. 

TbB  seventh  plea  cbarges  that  plaintiff  did 
not  give  notice  and  fnmlsb  proofii  of  bis  loss 
wtthlD  60  days  from  the  date  of  tbe  Are; 

Tbe  eighth  plea  Is  a  traverse  of  the  dam- 
ages alleged. 

Tbe  plaintiff  filed  replications  to  all  bat  the 
eighth  plea. 

The  replication  to  the  first  and  second  pleas 
In  rabetance  sets  up  that  the  defendant  sent 
an  adjuster  to  Malone  to  investlgato  the  ori- 
gin and  extent  of  Uie  fire,  to  whom  plaintiff 
produced  evidentiary  data,  invoices,  and 
books  of  account  that  were  kept  by  tbe  plain- 
tiff in  the  usual  course  of  business,  which 
were  accepted  and  used  by  the  company's  ad- 
juster without  objection,  and  thereafter  be- 
fore the  institution  of  this  suit  offered  plain- 
tiff $488  for  bis  loss  on  merchandise,  and  f312 
for  loss  on  furniture  and  fixtures,  and  did 
not  deny  the  company's  liability,  nor  object 
that  the  provisionB  of  the  policy  had  not  been 
complied  with,  and  thereby  waived  the  de- 
fense sought  to  be  made  by  these  pleas. 

The  replication  to  the  third  plea  in  sub- 
stance sets  up  that  the  same  agent  who  Issued 
and  delivered  the  policy  sued  on  procured  the 
additional  insurance  mentioned  in  this  plea, 
with  knowledge  at  the  time  tbat  the  policy 
sued  on  was  then  in  f<wce,  and  d^vered  to 
him  the  policy  for  such  additional  Insur- 
ance, and  consented  to  same  and  waived  en- 
dorsement of  same  on  the  policy ;  that  after 
the  fire  the  company  sent  an  adjuster  to  Ma- 
lone to  Investigate  the  origin  of  tbe  fire,  Ibe 
nature  and  extent  at  plaintiff's  loss,  and  the 
defmdant  company's  liability  therefor,  and 
thereafter  offered  to  pay  plaintiff  9488  In  set- 
tlement <a  plaintiff's  loss  im  his  stock  of  mer- 
chandise, and  did  not  deny  its  liability  under 
tbe  policy,  and  tbat  the  defense  songht  to  be 
set  np  by  this  plea  was  ther^y  waived. 

The  replication  to  the  fourth,  fifth,  and 
sixth  lAeas  in  anbstance  sets  np  t^t  the  prop- 
erty insured  was  situated  In  the  idalntUTs 


dmg  aton  and  was  UgUsd  uUBeiBl  pa 
gcaerated  In  a  tank  outride  Omb  brildlaK.  as£ 
tbe  Ugbtlog  apparatna  waa  slaadaid  ia  de- 
sign and  Installation,  of  a  type  mvpnnA  ^ 
the  National  Board  at  Fin  TSnderwrtuxm,  asd 
permitted  wttboot  extra  duuse  tuy  bU  in 
companies  writing  tmslneas  in  tke  tow*  at 
Malone,  Fla^  Indodlng  tbe  defendana.  ami 
tbat  fta  use  was  known,  or  abould  bavc  beoi 
known,  1^  tbe  defendant  at  Hm  time  of  de- 
livering tbe  policy  and  aoceptlng  tbe  pconlam 
therefor;  that  no  gaatrilne  was  used.  aJlov- 
ed,  or  generated  In  tbe  store  in  wbSdi  tte  In- 
sored  artlclea  were  kept,  or  adjacent  tbereta, 
except  the  gasoline  so  used  and  aDowed. 

The  lepUcatltHi  to  tbe  aeventli  plea,  aeta  wf 
that  within  60  days  after  the  fire  tbe  insur- 
ance company's  adjuster  came  to  Malooe,  and 
after  investigation,  and  with  full  knowledge 
of  tbe  facts  allied  in  this  plea,  attenA  to 
pay  the  plaintiff  9800  In  settleneot  of  the  lia- 
bility, and  did  not  thai  or  at  any  time  prior 
to  tbe  Institution  of  tbe  suit  make  any  objec- 
tion to  paying  tbe  loss  on  the  groonds  set 
forth  in  this  plea. 

The  defendant  filed  rejcdndar  to  pUlntUTs 
r^llcatltm  to  tbe  defaidant'e  first,  aeoond, 
third,  and  sevoitb  pleas,  and  also  filed  demnr- 
rer  thereto,  upon  the  grounds  Ibat  tliey  are 
vague,  Indefinite,  uncrataln,  and  Immffident: 
that  tbe  fiicts  set  np  In  the  replication  to 
the  first  and  aec<Hid  ideas  are  Insnffldent  to 
constitute  a  waiver;  that  an  offer  of  com- 
promise Is  insufficient  as  a  waiver  of  the  Iroo 
safe  danse;  that  the  facts  set  up  In  replt 
cation  to  third  plea  are  not  8u£Bcient  to  con- 
stitute  a  waiver;  that  tbe  replica tlcjo  foils 
to  allege  that  the  agent  received  knowledge 
of  the  additional  insurance  while  acting  as 
agent  of  defendant,  or  within  the  scope  of  his 
authority  as  such  agent ;  and  that  the  repli- 
cation sets  up  two  distinct  matters  by  way  of 
reply.  Tbe  demurrer  to  the  replication  was 
overruled.  The  defendant  for  rej<rfnder  sets 
up  that,  before  the  Insurance  company's  ad- 
juster made  any  investigation  of  the  loss,  tbe 
plaintiff  entered  Into  an  agreem«it  In  writing 
with  the  insurance  ccmipany  that  any  sctloa 
or  investigation  on  the  part  of  the  adjuster 
relating  to  the  claim  of  plaintiff  for  loss  or 
damage  should  not  be  a  waiver  of  any  of  the 
cwdltlons  or  requirements  of  the  Insorance 
policy. 

To  this  rejoinder  the  plaintiff  demurred,  on 
the  grounds,  that  It  la  vague,  ind^nlte,  un- 
certain, and  InsufBduit;  that  U  la  not  al- 
leged that  there  was  any  axudderatkni  for  the 
nonwaiver  agreement ;  that  It  Is  not  alleged 
tbat  tbe  nonwaiver  agreonait  was  entered 
into  wltbont  notice  oa  the  part  of  dedtendani 
of  the  existence  of  the  facts  constituting  a 
fcnrfeltnre  of  tbe  policy ;  that  tbe  OMiwaiTer 
agreem^it  Is  rimply  declaratory  of  tbe  aoa- 
walver  stipulation  contained  In  the  poUq-, 
and  does  not  omsUtute  a  bar  to  tbe  waiver 
created  by  defendant's  adjuster  proceeding 
to  investigate  the  loss,  and  requiring  plaintifl 
to  submit  proofs  as  to  plaintiff's  loas.  and  de- 
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fendanfs  UabUtty.  The  demurrer  to  the  re- 
joinder b^ns  BOBtalned,  and  the  defendant 
haTing  Joined  Issue  on  the  plalntUFs  repllca- 
tUm  to  the  deCen^uit's  pleas,  the  case  pro- 
ceeded to  trial,  and  resulted  In  a  verdict  and 
Jndgment  for  the  plaintiff  for  ^,000,  with  In- 
terest, and  $25  and  10  per  cent  for  attorney's 
fees.  A  motion  for  a  new  trial  haying  been 
denied  by  the  trial  judge,  writ  of  OTror  was 
sued  out  to  this  court. 

There  are  nine  assignments  of  error,  as  fol- 
lows: 

"(1)  He  court  erred  In  overruling  d^eod- 
ant  s  demurrer  to  plaintiff's  replicatTon. 

"(2)  The  court  erred  in  sustaining  plaintiff's 
demurrw  to  defendant's  rejoinder. 

"(S)  The  court  erred  in  admitting  In  evi- 
dence the  two  pages  of  the  inventorj,  amount- 
iog  to  $7a92  and  $9a26,  bdng  vSkiotis  articles 
of  jewelry. 

"(4)  The  court  erred  in  overruling  defeodanf  b 
motion  to  strike  out  the  item  ot  midoseop^ 
$100,  from  plaintiff's  inventory  in  evidoice. 

"(fi)  The  court  erred  in  admitting  in  evi- 
dence the  letter  dated  April  10,  1916.  signed  bj 
J.  T.  Dargan,  Jr..  addressed  to  Whitfield  ft 
Thomas,  and  In  overruling  defendant's  objeetloa 
to  said  letter. 

"(6)  The  court  erred  In  orermllng  defendant's 
motion  for  new  trial. 

"(7)  The  court  erred  In  overruling  and  refus- 
ing to  give  the  second  spedal  instruction  re- 
quested D7  the  defendant. 

"(8)  The  court  erred  In  refusing  to  give  the 
seventh  special  instruction  requested  by  the  de- 
fendant, 

"(ft)  The  court  erred  In  refusing  to  give  the 
ninth  special  instruction  requested  by  defend- 
ant" 

Paul  Carter,  of  Martanna,  for  plaintiff  In 
error.  John  H.  Carter,  at  Martanna,  tor  de- 
fendant in  error. 

BROWNB,  C.  J.  (after  stating  the  facts  as 
above).  [1-31  We  are  met  at  the  outset  with 
a  proposition  whl&h  is  presented  for  the  first 
time  In  the  brief  of  the  defendant  in  error. 
It  is  contended  that  this  court  cannot  con- 
sider any  assignment  which  depends  upon 
the  bill  of  exceptions  for  support,  for  the 
reasbn  that  no  assignment  of  errors  Is  made 
a  part  of  the  bill  of  exceptions,  nor  does  the 
bill  purport  to  be  predicated  uiKtn  any  assign- 
ment of  errors,  and  special  rule  1  of  the 
court  (37  South,  x)  Is  Invoked  in  support  of 
the  contention  that  the  bill  of  exceptions  Is 
a  nullity. 

It  appears  from  the  record  that  at  the  time 
of  filing  the  bill  of  exceptions  the  plaintiff  In 
error  filed  his  complete  assignment  of  errors, 
and  both  appear  in  the  transcript  of  the  rec- 
ord, although  the  record  does  not  say  that 
at  the  time  the  plaintiff  In  error  presented 
bis  bill  of  exceptions  to  the  circuit  Judge  be 
also  presented  to  him  his  assignment  of  er- 
rors. 

In  Thomas  Bros.  Co.  v.  Price  &  Watson,  56 
Fla.  694,  48  South.  17,  the  question  here  rais- 
ed in  the  brief  was  squarely  presented  by  a 
motion  to  strike  the  bill  of  exceptions  and  to 
dismiss  the  writ  of  error,  and  this  court  said: 

"In  this  case  it  does  not  affirmatively  appear 
from  the  transcript  that  no  assignment  of  er- 
rors was  in  fact  presented  to  the  judge  with 


the  bin  of  exceptions;  and  as  die  court  should 
refuse  to  settle  the  toll  of  esceptions  when  no 
assignment  of  errors  is  piesented  therewith,  it 
must  be  assumed.  In  the  absence  ot  an  affirma- 
tive riiowing  to  the  contrary,  that  an  asrigumeot 
of  errors  was  presented  to  the  Judge  with  the 
bill  of  exceptions,  at  least  where,  as  in  this  case, 
no  exception  was  taken  to  the  settlement  of  the 
bill  of  exceptions  on  the  ground  that  no  asrign- 
meat  ot  errors  bad  been  prasenfeed  as  required 
by  the  rule. 

"The  mere  fact  that  the  bill  of  exceptions  duly 
authenticated,  contains  no  as^gnment  of  errors, 
is  not  concluatve  that  n<me  was  presented  to 
the  judge,  even  though  the  rule  Erects  tliat  the 
assignment  of  errors  presented  with  the  bill  of 
excn>tion8  shall  be  made  a  part  thereof. 

"The  role  does  not  require '  that  the  tran- 
script shall  show  the  serrice  of  a  copy  ot  the 
assignment  ot  errors  on  the  defoidant  m  error, 
and  the  directions  to  the  clerk  in  this  case  do 
not  demand  It 

"The  ground  of  the  motion  that  no  eoQj  of 
the  asrignment  of  errors  was  served  on  the  de- 
fendants In  error  Is  not  aelf-supportingr  and  no 
evidence  to  sustain  it  is  presented  here.  There 
is  nothing  to  show  that  the  biU  of  exceptions 
was  not  made  up  in  pursuance  of  an  assignmait 
of  errors  presented  to  the  Jodge." 

This  aeema  to  dlq>ose  of  the  contention  of 
the  defendant  In  error  on  this  point 

[4, 1)  The  first  assignment  of  error  relates 
to  the  overruling  of  the  defendant's  demurrer 
to  the  plalntUFs  replication  to  the  first  and 
second  pleas,  whldi  set  up  a  breacdi  of  the 
Iron  safe  daoae.  Allegations  lu  the  repllca- 
tlcm  are  admitted  by  the  demurrer  to  be  true, 
and  even  without  the  allegation  of  the  alter 
of  the  adjuster  to  pay  $800  In  settlement  of 
the  daim,  the  other  allegations  state  a  suffi- 
cient compliance  with  the  Iron  safe  clause  of 
the  policy  to  put  the  parties  to  their  proofs. 
The  replication  states  that  on  the  request  of 
the  "adjuster"  plaintiff  "personally  produced 
evidentiary  data,  invoices,  and  books  of  ac* 
count  that  were  kept  by  plaintiff  in  the 
usual  course  of  business,  from  whl<±  the 
amounts  and  value  of  said  stock  of  merchan- 
dise at  the  time  of  the  fire  could  be  reason- 
ably ascertained."  The  agreement  In  the 
policy  which  is  known  as  the  "Iron  safe 
clause"  requires  that  the  Insured  "will  take  a 
complete  inventory  of  stock  on  band  at  least 
once  in  each  calendar  year,"  and  "will  keep 
a  set  of  books,  which  shall  clearly  and  plain- 
ly present  a  complete  record  of  business 
transacted,  Induding  all  purchases,  sales  and 
shipments,  both  for  cash  and  credit"  and 
"will  keep  such  books  and  inventory  •  •  • 
securely  locked  in  a  fireproof  safe  at  night 
and  at  all  times  when  the  building  mention- 
ed in  the  policy  is  not  open  for  business,  or, 
falling  In  this,  the  insured  will  keep  such 
books  and  inventories  in  some  place  not  ex- 
posed to  fire  which  would  destroy  the  afore- 
said building."  It  Is  Immaterial  whether  he 
kept  the  Inventories  and  books  in  a  flr^roof 
safe  or  not  If  conid  produce  them  when 
demanded,  and  the  replication  avers  that  up- 
on request  of  the  insurance  company's  ad- 
juster the  Insured  personaUy  produced  evi- 
dentiary data,  invoices,  and  books  of  account 
that  were  kept  by  him  In  the  usual  course  of 
business,  from  which  the  amount  and  value 
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of  laid  itoek  ot  merdiandlse  at  the  time  of 
tbe  Are  could  be  reasonably  ascertained.  It 
seems  to  na  that  this  Is  all  the  Insurance 
company  had  a  right  to  require,  and  there 
Is  no  error  in  this  ruling  of  the  lower  court 
In  construing  a  similar  clause  In  an  insur- 
ance policy,  the  Supreme  Oonrt  of  the  United 
States  said: 

'^ming  now  to  the  words  of  the  policies  in 
suit,  what  is  the  better  and  more  reasonable  in- 
terpretation of  those  provisions  so  far  as  they 
relate  to  tbe  issues  in  this  case?  Tbe  covenant 
and  agreement  'to  keep  a  set  of  books,  showing 
a  complete  record  of  business  transacted,  in- 
cluding all  purchases  and  sales,  both  for  cash 
and  credit,  together  with  tbe  last  inventory  of 
said  business,'  should  not  be  interpreted  to  mean 
such  books  as  would  be  k^t  by  ao  expert  book- 
ke^r  or  accountant  In  a  large  buriness  house 
in  a  great  dty.  That  provision  is  satisfied  if 
the  books  kept  were  sucn  as  would  fairly  show, 
to  a  man  of  ordinary  intelligence,  'in  pur- 
cbases  and  salee,  both  for  cash  and  credit.' 
There  is  do  reascn  to  auppoae  that  the  books  of 
the  plaintiff  did  not  meet  such  a  requirement. 

"That  of  which  the  company  most  complains  is 
that  the  insured  did  not  produce  the  last  Inven- 
toiT  of  their  business,  and  remove  the  books 
and  inventory  from  the  fireproof  safe  in  which 
they  had  bem  placed  the  night  of  the  fire.  It 
wiU  be  observed  that  the  insured  had  the  right 
to  keep  the  books  and  invmtory  either  in  a 
fireproof  safe  or  in  some  secure  place  not  ex- 
posed to  a  fire  that  would  destroy  tiie  house  in 
wliidi  their  bunness  was  conducted.  But  was  it 
intended  by  the  parties  that  the  policy  should 
become  void  unless  the  fireproof  safe  vas  one 
tliat  was  absolutely  sufficient  against  every  Sre 
that  might  occur?  We  think  not  If  the  safe 
was  such  as  was  commonly  used,  and  such  as,  in 
the  Judgment  of  prudent  men  in  the  locality  of 
the  property  insured,  was  suffident,  tbat  was 
enough  within  tbe  fair  meaning  of  the  words  of 
the  policy.  It  cannot  be  supposed  that  more  was 
intended.  If  the  company  coutemplatcd  the 
use  of  a  safe  perfect  in  all  respects  and  capable 
of  withatanding  any  fire  however  extensive  and 
fierce,  it  should  have  used  words  expressing  tbat 
thouKht" 

liverpool  &  London  &  Globe  Ins,  Co.  v. 
Eeam«7.  180  U.  S.  132,  21  Sup.  CL  826,  4S 
L.  Ed.  480. 

The  second  assignment  Is  based  on  the 
oonrt  sustaining  the  demnrrw  to  tbe  defend- 
ant's rejoinder,  which  sets  np  a  nonwaiver 
agreement  as  an  avoidance  of  the  replication 
dealing  with  the  acts  of  the  adjuster. 

It  seems  that  an  adjuster  of  the  Palatine 
Insurance  Company  went  to  the  scene  of  the 
fire  shortly  after  it  occurred  f6r  the  purpose 
of  Investigatli^  and  adjusting  tbe  loss;  that 
before  he  began  his  work  he  bad  information 
about  the  gas-generating  machines;  he  ob- 
tained and  made  memorandum  of  the  address 
of  the  manufacturers,  and  proceeded  with  the 
adjustment  without  making  any  objection 
about  Its  use  by  tbe  plalntUf.  He  took  the 
plaintilTB  books  of  account,  was  furnished 
with  duplicate  Inroicea  of  goods  bought  since 
the  last  inventory,  spent  part  of  two  days  In 
making  the  investigation,  and  before  leaving 
be  stated,  in  reply  to  question  about  plaln- 
tiff  getting  his  money,  that  they  were  so 
crowded  with  business  and  had  had  so  many 
fires  it  would  take  full  time.  He  did  not 
tell  tbe  plaintiff  that  his  policy  had  been  for- 


feited. He  made  a  very  thorough  InveflUci- 
tl<Hi,  and  was  afforded  every  Cadllty  by  tbo 
Insured  to  ascertain  the  facts,  and  at  no 
time  during  the  part  ot  two  days  that  be 
was  in  Malone  investigating  and  adjusting 
the  loss  did  be  dlatdaim  liability  tinder  the 
policy. 

[«]  On  Apill  SO,  191S,  Hr.  J.  T.  Dargan. 
Jr.,  on  belialf  of  the  Palatine  Insurance  Com- 
pany and  other  companies  which  he  repre- 
sented, wrote  to  tbe  plaintiff  tbat  be  had 
Just  received  definite  Instructions  trom  the 
various  companies  interested  In  the  loss,  and 
offered  to  pay  40  i>er  cent,  of  the  reflective 
policies  in  full  settlement  of  his  claim.  They 
did  not  then  deny  liability,  but  merely  stated 
that  the  offer  was  made  In  a  spirit  of  com- 
promise, "without  either  admitting  or  deny- 
ing llablllly  under  the  policy."  This  all  goes 
to  show  that  at  no  time  before  the  Institu- 
tion of  this  suit  did  the  Insurance  company 
treat  the  policy  as  void,  and  it  ought  not  to 
be  heard  to  make  that  contention  now.  If 
an  Insurance  company  intends  to  stand  on  a 
forfeiture  daose  of  its  policy,  it  ataoold  so 
Inform  the  Instired  as  soon  as  practicable 
after  it  ascertains  the  facts  upon  which  it 
bases  ite  claim  of  forfeiture.  In  this  case, 
after  more  than  two  months  had  elapsed, 
and  after  a  full  Investigation  and  adjustment 
of  the  loss,  and  the  i^urance  company  had 
been  acquainted  with  the  result  of  its  ad- 
juster's investigation,  they  were  not  only 
silent  about  any  claim  of  forfeiture,  but 
soof^t  to  Inll  the  insored  to  sle^  by  writing 
him  that  they  neither  admitted  nor  denied 
liability  under  the  policy. 

[I,  I]  It  seems  to  be  settled  In  this  state 
that;  notwithstanding  tiie  strong  langnage 
used  In  an  insurance  polic/to  the  effect  that 
a  violatton  of  certain  dansea  therein  will 
cause  it  to  "become  null  and  void,"  tiie  policy 
is  not  void,  but  Toidalfle,  and  that  a  fbrfeitnre 
clause  may  be  waived  ^  the  insurance  com- 
pany; and  such  waiver  may  be  establisOied 
by  the  acts  and  statements  of  the  represents- 
fives  of  the  insurance  company.  Tlllia  v. 
Liverpool  ft  U  &  O.  Ins.  Cow,  46  Fla.  26^ 
35  South,  m.  110  Am.  St  Rep.  89;  Eagle 
Fire  Ins.  Oo.  v.  Lewallen.  66  Fla.  246,  47 
South.  947;  Caledonian  Ins.  €k>.  Smith, 
65  Fl^.  420,  62  South.  685,  47  L.  B.  A.  (N. 
619. 

It  appears  from  the  testimony  that,  after 
having  knowledge  of  the  facta  which  might 
have  constituted  a  forfeiture,  the  company 
proceeded  to  adjust  the  loss,  and  after  Its 
completion,  and  after  consultation  with  the 
company,  ite  r^resentetlve  offered  to  par 
the  insured  $688  for  his  loss  on  the  stock 
of  merchandise  and  $312  for  his  loss  on  ston 
.  furniture  and  fixtures.  Both  of  these  Items 
were  embraced  In  the  policy  sued  on.  The 
amount  on  the  former  was  $1,220,  and  on  tbe 
latter  $780.  It  Is  true  that  in  the  writtei: 
offer  of  settlement  they  state  that  the  same  is 
made  "In  a  «plrlt  of  c<Hnpromiaa*\f  bat  the 
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tact  that  they  make  an  offer  to  pay  40  per 
cent  of  the  amount  ot  the  policies,  after  a 
full  Investigation  and  adjudication  of  the 
loss,  amounts  to  a  waiver  of  any  right  to  a 
forfeiture,  and  shows  that  the  compromise 
they  propose  Is  in  relation  to  what  they 
think  may  be  due,  and  not  In  compr<Hnlse  of 
any  of  the  matters  out  of  which  a  forfeiture 
could  be  claimed.  As  was  said  in  Tillls  t. 
Liverpool  &  L.  &  Q.  Ins.  Co.,  supra: 

"If  these  acts  do  not  constitute  an  express 
waiver,  they  could  only  luive  been  done  by  vir- 
tue  of  the  obligadon  of  a  valid  policy,  and  there- 
fore the  company  knowing  of  the  forfeiture,  by 
such  acts  waived  it,  and  are  bound  inch 
waiver." 

A  nonwaiver  agreement  may  Itself  be 
waived.  Pennsylvania  Fire  Ins.  Co.  v.  Drap- 
er, 187  Ala.  103,  65  South.  923;  TlUls  v. 
Liverpool  &  L.  &  G.  Ins.  Co.,  46  Fla.  268,  35 
South.  171.  110  Am.  St.  Rep.  89;  Eagle  Fire 
Co.  V.  Lewallen,  56  Fla.  246,  47  South.  947; 
Pennsylvania  Fire  Ins,  Co.  v.  Hughes,  108 
Fed.  497,  47  G.  a  A.  458.  In  the  latter  case 
the  court,  in  discussing  a  nonwaiver  agree- 
mMit,  said: 

"Like  the  forfeiture  provisions  of  the  policy, 
above  referred  to.  If  not  more  strictly,  the  lan- 
guage of  this  agreement  should  be  construed 
Btrcmgly  against  the  cwnpany,  and  liberally  in 
Cavor  it  the  Inaurcd.** 

The  third  and  fourth  assignments  raise 
the  question  whether  Jewelry  and  a  micro- 
Bcope,  0f  the  aggregate  value  of  9277.1T,  were' 
covned  by  tbe  policy.  The  cilause  In  the 
policy  reads: 

"$1,220  on  stock  of  merchandise  oonalBting 
chiefiy  of  drugs  and  such  other  merchandise,  not 
more  hazardous,  usual  to  trade." 

[I]  It  la  not  necessary  for  us  to  decide 
whether  or  not  these  articles  are  such  as 
are  usual  to  a  general  drug  store,  because 
there  is  no  provision  in  the  policy  limiting 
the  nature  of  merchandise  to  sucli  articles 
as  are  usual  to  the  drug  or  any  other  trade. 
The  words  "and  such  other  merchandise, 
not  more  hazardous,  usual  to  trade,"  are 
printed,  and  there  is  a  blank  space  before  the 
word  "trade,"  in  which,  If  the  Insurance 
company  had  desired  to  limit  their  llabiltty 
for  loss  to  drugs  strictly,  or  to  any  other 
class  of  goods,  they  could  have  Inserted  the 
words  of  limltatloa  They  did  not  do  this, 
and  under  the  policy  the  plalntlfl  could  carry 
any  article  of  merchandise  usual  "to  trade." 
The  plaintiff  in  error  cannot  complain  that 
this  coDstmctlon  is  too  technical,  because 
in  asking  to  have  these  articles  ^eluded 
from  those  for  tbe  loss  of  whldh  he  would 
be  liable  he  is  asking  this  court  to  be  technl- 
al  and  construe  the  contract  strictly  against 
the  Insured,  so  as  not  to  cover  liability  for 
loss  of  anything  not  peculiarly  appertaining 
to  the  drug  trade.  In  effect,  be  asks  us  first 
to  construe  the  ccmtract  liberally  In  his  favor, 
and  infer  that  the  "drug  trade"  was  meant, 
and,  having  done  this,  then  to  construe  it 
strictly  In  his  favor  and  pelade  liability 
tor  anything  not  unquestionably  Included  in 
that  term.    Such  a  oonstnictlon  would  re- 


verse the  well-settled  rules  of  this  and  other 
states  that  "the  provisions  of  a  policy  limit- 
ing or  avoiding  liability  are  strictly  construed 
against  the  insurer,  and  liberally  In  favor  of 
the  Insured."  L'Engle  v.  Scottish  Union  & 
National  Fire  Ins.  Co.,  48  Fla.  82,  37  South. 
462,  67  L.  R.  A.  581,  111  Am..  St  Rep  70,  5 
Ann.  Gas.  748 ;  Caledonian  Ins.  Co.  v.  Smith, 
65  i)-la.  429.  62  South.  595,  47  L.  R.  A.  (N. 
S.)  619;  Queen  Ins.  Co.  v.  Young,  86  Ala. 
424,  6  South.  116.  11  Am.  St.  Rep.  51 ;  Loven- 
thal  V.  Home  Ins.  Co.,  112  Ala.  108,  20  South. 
419,  33  I*  R.  A.  258,  57  Am.  St.  Rep.  17.  As 
there  is  no  question  that  Jewelry  and  a  mi- 
croscope are  articles  usual  to  trade,  and  the 
policy  containing  no  words  of  limitation  as 
to  the  kind  of  trade,  we  find  no  error  In  the 
ruling  of  the  court  In  admitting  evldoice  In 
relation  to  the  1ms  of  these  articles. 

Tbe  fifth  asidgnment  relates  to  the  admis- 
sion In  evidence  of  a  letter,  dated  April  10th, 
signed  by  J.  T.  Dargan,  Jr.,  addressed  to 
Whitfield  &  Thomas,  upon  the  grounds  that 
the  propoiAtion  contained  in  the  letter  was 
merely  an  offer  of  compromise.  We  have 
already  covered  that  ccmtentlon.  The  intro- 
duction of  the  letter,  however,  was  objected 
to  upon  the  further  grounds  that  it  "related 
to  a  policy  other  than  the  policy  in  suit." 
This  letter  was  from  J.  T.  Dargan.  Jr.,  who 
signed  It  as  adjuster.  It  is  dated  from 
"Southern  Adjustment  Bureau,  Jacksonville, 
Florida,  Office,  April  10,  1915."  Tbe  tesU- 
mtmy  shows  tluit  Mr.  Dargan  was  one  of  the 
parties  who  went  to  Ualone  shortly  after  the 
fire  and  spent  part  of  two  days  Invest^^lng 
and  adjusting  the  loss.  It  is  true  he  says 
in  this  letter  tlut  the  facts  and  drcumstanoes 
of  the  claim  have  been  duly  sutailtted  to 
the  *%ritl8k  America  Assurance  Company," 
and  no  mention  is  made  of  the  Palatbie  In- 
surance Gunpany,  the  defendant  below;  bat 
there  was  introduced  in  evidence  axbother 
letter  with  same  heading,  and  from  the  same 
party,  dated  April  SO,  1915,  with  the  caption 
"Re  Claim  Stock  Drugs,  Store  Fumitore  and 
Fixtures  and  Soda  Fount,  M  alone,  Florida, 
Fire  February  28,  191B,  Connecticut  Policy 
No.  1006,  New  York  Underwriters'  Policy 
No.  20400  and  Palatine  PoUcy  No.  60067,** 
which  says  that: 

"The  Connecticut  Fire  Insurance  C<Mnpany, 
tbe  New  York  Underwriters'  AgenCT,  and  the 
Palatine  Insurance  Company  are  wuilng,  in  a 
spirit  Qt  comproooJae  though  neither  admitting 
nor  dfloying  liability  under  their  several  pc^des 
above  meofiooed,  and  more  particularly  reserve 
ing  all  rights  and  defenses  which  tbey  may 
have  thereunder,  to  pay  in  final  settlemoit  40 
per  cent,  of  tbe  amounts  of  th^r  respective  poli- 
cies. This,  you  will  note,  permits  the  payment 
under  stock  item  of  $688,  under  furniture  and 
fixture  Item  of  $S12,  and  under  Item  covering 
soda  fount  of  flOO." 

This  letter  Is  In  almost  the  same  phrase- 
oh^  as  the  one  of  AprU  lOth,  and  contains 
the  same  offer,  and  is  on  the  same  subject 
No  objection  was  made  to  tiie  iirtroductlon 
of  ttiis  letter,  and  as  there  was  nothii^  in 
the  letter  ot  AprU  lOth  that  was  not  fnUy 
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covered  in  tlie  letter  of  April  SOtb,  no  barm 
could  come  from  the  Introduction  of  tbe  for* 
mer,  and  If  error  was  committed  by  tbe  low- 
er court  In  permitting  Its  introduction,  it  was 
harmless  error,  and  no  ground  for  reversal. 

[10]  The  sixth  assignment  relates  to  the 
denial  of  the  defefldant's  motion  for  a  new 
trial.  The  third  to  the  eighth  grounds  of  the 
motion  relate  to  the  charges  of  the  court, 
and  present  a  very  serious  question,  and  If 
the  charges  had  not  been  subsequently  cor- 
rected would  have  been  reversible  errw. 
The  circuit  judge  was  very  specific  In  giving 
these  charges.  He  read  the  flrat,  second,  and 
third  pleas  in  fnll,  but  before  doing  so  he 
charged  that: 

"The  burden  of  proof  is  upon  the  defaidant  to 
prove' these  pleas  after  the  plaintiff  has  proven 
the  contract  of  the  insurance  and  the  loss  under 
it;  then  defendant  must  prove  by  a  preponder- 
ance of  the  evidence  these  pleas  wnich  undertake 
to  Kt  up  a  forf^tnre  at  the  contract.** 

After  reading  the  first,  second,  third,  and 
fourth  pleas,  Oie  circuit  judge  charged  in 
each  instance  that  the  burden  of  proof  was 
on  tiie  defendant  to  prove  Ua  ideas  hy  a 
preponderance  of  Oie  miAeaee.  He  tiien 
charged  that  there  were  then  other  pleas, 
similar  to  tbe  fonrth,  which  there  was  no 
necessitr  to  read,  bat  to  eacli  of  fliem  be 
diarged  tliat  tbe  bardeo  was  on  fba  defend- 
ant to  prove  them  by  a  pr^nderance  of  the 
erldmce.  He  read  the  seventh  i>lea  to  the 
Jury,  and  diarged  tbem  that  the  burden  at 
proving  the  plea  bj  a  pr^wnderance  of  tbe 
evldoMse  rests  ^npon  the  defendant  Befbre 
completing  his'  charge  tbe  Judge  corrected 
the  error  of  these  charges  in  tbe  following 
language: 

"Gentlemen  of  the  Jury,  the  court  desires  to 
correct  a  part  of  the  charge  first  given  you  by 
charging  you  that  the  burden  of  proof  in  this 
case  is  upon  the  plaJntilf  to  prove  his  reidica- 
tions  to  the  pleas  of  the  daeadant,  ana  not 
upon  the  defendant  to  first  prove  its  pleas,  be- 
cause the  pleas  are  practicaU;  confessed  by 
plaintiff's  repiications,  and  If  the'  plaintiff  has 
proved  his  repUcatioos,  or  any  of  than,  by  a 
preponderance  of  the  evidence,  then  be  has  suc- 
cessfully avoided  the  force  and  effect  of  such 
pleas  to  whicb  he  bas  filed  end  proven  his  repli- 
cations, and  you  would  find  for  the  plaintiff  up- 
on  mich  plea  or  pleas." 

This  court  realizes  that  harm  may  be  done 
a  litigant  by  a  trial  Judge  in  erroneous 
charges  emphatically  and  specifically  given, 
the  effect  of  which  may  not  be  entirely  rem- 
edied by  a  correction  in  a  few  words  at  the 
end  of  tbe  charge;  but  we  think  there  was 
no  such  error  in  this  Instance  as  to  warrant 
a  reveraal  upon  that  ground  alone. 

[11]  The  tenth  ground  in  the  motion  for  a 
new  trial  is  the  refusal  of  the  trial  Judge 
to  give  the  following  chaise: 

"I  charge  you  that,  if  in  this  case  the  ad- 
juster of  the  Insurance  company  called  upon  the 
plaintiff  for  the  inventory  and  the  plaintiff,  Mr. 
Whitfield,  or  Mrs.  Whitfield,  acting  for  him, 
stated  that  the  inventory  was  lost  or  destroyed, 
and  failed  to  produce  same,  and  has  never  pro- 
duced it  for  the  inspection  of  the  insurance 
etnnpany,  and  then  the  adjusters  merely  looked 
at  the  ledger  entries  of  the  plaintiff  as  to  the 


amount  of  goods  on  hand,  and  did  not  reqaest  d 
plaintiff  duplicate  biUi  as  to  ^e  goods,  or  put 
him  to  other  expense  or  trouble,  there  would  be 
no  waiver  as  to  tbe  goods,  and  you  should  find 
a  verdict  for  the  insurance  comiiany  as  to  the 
insurance  on  goods  amoimtlng  to  $1,220.** 

This  charge  did  not  fully  and  correctly 
state  die  facts  in  connection  with  this  trans- 
action, and  was  not  applicable  to  tbaa,  and 
was  properly  refused. 

[12]  Tbe  twelfth  ground  of  the  motion  for 
a  new  trial  Is  the  refusal  of  the  trial  judge 
to  give  the  following  charge: 

"There  would  be  no  waiver  of  the  provision  re- 
quiring the  production  of  the  inventory,  if  the 
acts  done  by  the  defendant's  adjustoB,  relied  on 
as  a  waiver,  were  Induced  by  the  statements  of 
the  plaintiff  that  the  inventwy  was  burned  or 
lost,  and  in  fsct  it  was  not  so  Donud.** 

The  testimony  fn  this  case  does  not  sustain 
the  inferences  and  condusioas  of  fact  re- 
cited In  this  charge.  There  Is  nothing  to 
show  that  the  acts  done  by  tlio  defendanfe 
adjusters  were  Indoced  1^  tbe  statemaitB 
of  the  plaintiff  that  the  inventory  was  burned. 
Mr.  Whitfield  testlfled: 

"I  did  not  tell  Mr.  Von  Hasselen  that  I  didn't 
bave  an  invmtory  at  all.  No,  sir;  I  did  not 
tell  him  that  I  had  made  an  inventory,  but  that 
the  inventory  was  buned  and  I  oouldnt  pro- 
duce an  Invratory.  I  told  blm  we  couldnt  no- 
duce  the  original  invoices.  I  did  not  show  him 
the  invoitory  on  this  book  here  that  I  am  show- 
ing you.  He  wasn't  addng  for  anythii^;  at 
that  time;  that  was  cm  the  day  when  he  totd^ 
I  don*t  know  what  you  call  it;  ft  was  beftm  die 
other  fellow  was  thera,** 

Mr.  Von  Hasselen.  tbe  defoidantfs  adjus- 
ter, testiflQd: 

visited  Malone,  representing  this  insurance 
company,  shortly  after  the  fire.  I  saw  Mr. 
Whitfi^,  the  plaintiff  here,  when  I  was  in 
Malone.  I  did  not  demand  production  of  the  in- 
ventory required  by  the  policy.  I  asked  him 
if  he  had  it.  He  said  he  did  not  have  It.  I 
asked  him  about  his  books,  whether  or  not  he 
had  kept  his  books  according  to  the  iron  safe 
clause.  He  said  he  had;  said  lie  had  a  record  of 
his  purchases  and  his  sales.  He  said  he  did  not 
bave  the  inventory. 

"Cros8-E}xamination. 

"I  believe  I  explained  to  him  what  I  meant  by 
inventory.  There  Is  only  one  meaning  to  an 
inventory.  I  asked  him  It  he  had  his  last  in- 
ventory. He  did  not  show  me  the  amount  of  it 
on  his  ledg^.  He  showed  It  to  Dargan.  Mr. 
Dargan  is  an  adjuster  for  this  company.  He 
was  there  ^  the  purpose  of  investigating  this 
loss,  tlie  same  as  I  was:  we  were  working  to- 
gether. I  do  not  remember  the  kind  book 
he  showed  Mr.  Dargan,  I  did  not  see  the  book." 

This  is  the  entire  testlmcmy  of  Mr.  Tmi 
Hass^en.  The  other  adjuster,  Mr.  Dargan, 
was  not  called  as  a  witness.  There  is  no 
contention  that  the  plaintiff  did  not  take  an 
Inventory  as  provided  for  in  the  policy.  Mrs. 
Whitfield  and  Mr.  Whitfield  testified  fully  as 
to  the  taking  of  the  Inventory,  which  was  be- 
gun about  the  12th  of  Jannary,  1916,  and 
ended  on  the  28th  of  that  month.  The  fire 
occurred  February  23,  1915.  The  lnvent<ay 
was  produced  in  court  and  exhibited  in  evi- 
dence. We  find  no  error  In  refusing  thia 
diarge. 

Tbe  grounds  In  tbe  motion  few  a  new  tidal 
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Uiat  the  Terdict  was  contrary  to  law  and 
contrary  to  the  evidence  are  disposed  of  in 
the  discaasion  of  the  other  questions  raised 
by  the  assignments  of  error. 

We  find  no  reversible  error  In  the  record, 
and  the  jadgm«it  of  the  lower  court  Is  af- 
firmed. 

TAYLOR,  SHACKLEFOBD.  VTBITVIELD, 
and  BliUS,  Jjr.,  concur. 

m  Tia.  wi)  " 

TATLOB  et  aL»  Board  of  Oounty  Com'rt,  t. 

STATB  «x  Id.  MILLEB  et  aL 
(Soprone  Conrt  of  Florida.    March  8,  1017. 
Rehearing  Denied  ^ril  17.  1917.) 

(Byllalua  by  the  Court.) 

1.  CounriEs  <S=>35(1)  —  Oountt  Sm  Elxo- 

TIONS— CONSTBUCTIOK  OT  StATOTE. 
Laws  1911,  c.  6239,  I  10,  as  amraded  by 
chapter  6480,  Lews  1913  of  Florida  (Comp. 
Laws  1914.  i  834d),  is  not  applicable  to  any 
county  that  baa  constructed  a  new  courthouse 
widiin  tht  past  20  years,  unless  the  conrtbouae 
is  built  of  wood  and  the  county  site  is  not  lo* 
cated  on  any  line  of  railroad  tranaportatiOQ. 

[E}d._Note.— For  oUwr  cases,  sea  Counties, 
Gent  Diff.  §S  38-41.]  ^ 

2.  CournniB  <^35(1)  —  Oouktt  Sitk  Blxo- 

TIONB— OONSTBOOTION  OF  STAHTTE. 

As  Uw  county  Mte  of  Pinellas  county  la  lo- 
cated on  a  line  of  railroad  transportation  and 
the  courthouse  of  the  coun^  was  erected  therein 
within  the  past  20  years.  Laws  1911.  c.  6239,  § 
10,  as  amended  by  chapter  6480,  Laws  1913  oi 
Florida,  is  not  applicable  to  Pinellas  county. 

[Ed.  NotK— For  other  cases,  see  Counties, 
Cent  Dig.  H  38-41.] 

Error  to  Clrcolt  Court,  PlneUas  County; 
O.  K.  Reaves,  Judge. 

Mandamus  by  the  State  of  Florida,  on  re- 
lation of  M.  P.  MlUer  and  others,  against 
John  S.  TaylOT  and  others,  as  the  Board  of 
County  Commissioners  of  Pinellas  County. 
Peremptory  writ  Issued,  and  neapondents 
bring  error.  BeiTetaed. 

J.  S.  Davis,  of  St  Petersborg,  and  Jas.  F. 
Glen  and  Sparkman  ft  Garter,  all  of  Tampa, 
for  plalntUfs  In  error.  LonafOrd  ft  De  Vane, 
of  Tampa,  for  defendants  In  enw. 

WUm'IHLD,  J.  At  tbe  Instance  of  reei- 
dent  citizens  and  taxpayers  who  were  rela- 
tors, an  alternative  writ  of  mandamus  was 
issued  by  tbe  drcnlt  judge  commanding  the 
county  oommlsiloners  of  PlneUas  county  to 
oueb  and  reoelTe  a  potion  praying  for  a 
change  of  tbe  coniMy  site  of  the  county  *'and 
act  upfm  Uie  same,  and  call  an  election  for 
the  purpose  of  (loosing  and  locating  the 
permanoit  county  site  of  said  county,  and 
that  said  election  be  called  and  hdd  as  re- 
quired by  law,"  or  to  show  cause  for  not  doing 
so.  The  respondents  filed  the  following  re- 
turn : 

"(1)  That  the  permanent  comity  rite  of  Pinel- 
las county  was  located,  and  Intended  botii  by  the 
legislature  and  by  the  voters  of  Pinellas  county 
to  be  located,  at  Clearwater  in  punroanoe  of  the 
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Section  held  on  the  second  Tuesday  In  Novem- 
ber, A.  D.  1911,  under  the  provisions  of  secti<Hi 
21  of  chapter  6247,  Acts  of  1911,  creating  Pinel- 
laa  county,  and  the  said  chapter  6247  would  sot 
have  been  accepted  by  the  voters  of  Finellas 
county,  or  the  said  election  carried,  unless  upon 
the  consideration  that  Clearwater  should  be  the 
permanent  county  site  of  said  county,  all  of 
which  was  well  known  to  the  relators  and  to  the 
citizens  and  voters  of  Pinellas  couaty,  and  it  was 
agreed  by  commcHi  consent  of  the  citizens  and 
voters  Qf  Pmellas  county,  including  the  relators, 
that  Clearwater  should  be  the  permanent  county 
site  of  the  said  county  for  the  purpose  of  carry- 
ing the  said  election,  and  in  order  to  carry  such 
election,  and  without  such  agreement  the  said 
election  could  not  have  been  carried. 

"(2)  These  respondents  deny  that  no  perma* 
nent  courthouse,  jail,  or  other  permanent  county 
building  has  been  erected  in  Pinellas  county 
since  the  same  was  created,  and  aver  that  the 
present  county  site  is  located  at  CSearwater,  and 
Clearwater  Is  a  city  located  on  two  lines  of  rail- 
road trann}ortation,  to  wit,  the  Atlantic  Coast 
Line  and  the  TaoLpa  &  Gulf  Coast  Railroad,  and 
a  new  and  substantial  courthouse  of  wood,  in- 
cluding the  necessary  county  offices,  was  con- 
structed at  Clearwater,  In  the  year  1912,  at  a 
cost  of  several  tbousand  dollars,  which  ever 
since  has  been,  and  now  is,  the  courthouse  of 
said  county;  that  Ta  a  ftmner  proceeding  brought 
against  the  predecessors  of  these  respondents  it 
was  determined  and  decided  by  the  Supreme 
Court  of  E^orida,  in  the  case  of  State  ex  reU 
v.  S.  S.  Coachman  et  al.,  as  County  Commis- 
sioners of  Pinellas  County,  64  Fla.  at  page  47S, 
60  South.  344,  that  the  provisions  of  chapter 
6239,  Laws  of  Florida,  Acta  of  1911,  applied  to 
Pinellas  county,  and  under  Uie  provisions  of  said 
act  these  respondents  are  wiUiout  power  or  au' 
thorlty  to  call  an  election  to  change  tbe  location 
of  said  county  site  prior  to  the  year  1932, 
wherefore  they  declined  and  refused  to  entertain 
or  consider  the  p^tiwi  <rf  tho  relators,  or  pass 
upon  the  sufBeittwy  thereof  to  require  tbiun  to 
call  an  deetion  as  therein  prayed.'^ 

This  return  was  sustained  on  demurrer  and 
motion  to  quash.  A  demurrer  to  the  follow- 
ing replication  was  overruled ; 

"(3)  And  for  a  third  replication  to  tbe  said 
return  of  the  respondents  herein,  tiie  rdatws 
say  that  the  effect  of  chapter  6247  of  the 
Laws  of  Florida,  and  of  the  election  held  there- 
under on  the  second  Tuesday  in  November,  19ll, 
as  alleged  in  said  return,  was  to  establish  at 
Clearwater  a  temporary  county  site  tmly,  for 
Pinellas  county,  and  that  there  hss  not  been  con- 
structed in  Pinellas  county  any  permanent  court- 
honse  or  any  courthouse  mtended  by  the  county 
c<Hnnil8Sioners  of  Pinellas  county  to  be  a  perma- 
nent courthouse  for  said  county;  that  the  build- 
ing or  structure  which  was  at  the  time  of  the 
filing  of  the  petition  for  deetion.  as  alleged  In 
the  petitiou  for  an  alternative  wnt  herein,  being 
osea  and  occupied  by  the  county  commissioners 
and  other  offiuals  of  said  conn^  as  temporary 
quarters  for  the  transaction  of  tiie  official  busi- 
ness of  said  county  of  Pinellas,  Is  a  cheap,  wood- 
en building  inadequate  and  Insnfficient  for  the 
use  of  the  officials  of  said  county  in  the  trans- 
action of  the  official  business  of  said  county 
which  said  building  never  was,  at  the  time  of 
the  erecticn  thereof  nor  aluce,  considered  or 
treated  by  the  county  conrndsriimers  ot  said 
county  as  a  pennan«ait  eonrthouse  Cor  said  coun- 
ty, and  whioi  said  building  was  not  when  con- 
rtructed,  ni>on  land  belonging  to  the  said  county 
<^  I^ellas,  but  that  the  said  building  was  coh- 
stnieted  as  a  subterfuge  and  with  the  fraudulent 
intent  and  purpose  on  the  part  tt  0x9  county 
commissioners  of  said  county,  of  avoiding  an 
election  for  a  chance  in  the  location  of  the  coun- 
ty site,  at  which  tmie  of  the  erectimi  of  the  said 
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stractun  ft  petition  was  pendlnr  before  tbe 
board  of  connty  commisBioners  of  said  count; 
of  Pinellas  praTing  for  an  election  for  a  chancre 
of  the  location  of  the  conn^  site  of  said  Pinel- 
las county;  that  since  the  erection  of  the  aaid 
structure  now  bo  occupied  by  the  said  county 
commissioners  and  other  officials  of  aaid  county 
as  temporary  quarters  for  the  transaction  of 
their  ofncial  business  an  election  has  been  called 
and  held  by  the  county  comnidssloners  of  said 
county  and  a  bond  issae  voted  for  tbe  purpose  of 
raising  funds  tvith  which  to  purchase  a. county 
site  for  said  county  and  the  construction  of  a 
courthouse  and  jail,  aud  that  such  bonds  have 
been  by  the  said  board  of  county  commissioners 
sold  and  funds  raised  which  are  now  in  tbe  pos- 
eessioD  or  at  tbe  command  of  the  board  of  coun- 
ty commissioners  of  said  county  with  which  to 
construct,  and  which  funds  are  by  the  said  board 
of  coilnty  commiasionerB  held  for  the  purpose 
of  couptructing  a  substantial  courthouse  and  jail 
for  said  county,  and  it  is  the  intention  of  the 
said  board  of  county  etHnmissioners  of  said  coun- 
ty to  erect  a  new,  adequate,  and  permanent 
courthouse  for  said  county  of  Pinellas  with  such 
funds  as  soon  as  the  questtou  of  tbe  location 
of  a  permanent  county  aite  shall  be  legally  de- 
termined." 

The  following  rejoinder  was  filed: 
"That  it  is  untrue  that  there  has  not  been 
constructed  in  Pinellas  county  any  permanent 
courthouse  or  any  courthouse  iutended  by  the 
county  commissioners  to  be  a  permanent  court- 
house for  said  county,  and  that  on  the  cmtrary 
a  building  or  structure  now  in  use  as  a  court- 
house was  constructed  in  the  year  1912  at  a  cost 
of  several  thousands  of  dollars  with  the  intentioa 
and  purpose  of  constituting  a  permanent  court- 
house for  said  county,  and  the  said  courthouse 
was  then  adequate  and  sufficient  for  the  use  of 
the  officials  of  the  said  oouu^  in  the  transaction 
of  the  offidal  business  of  toe  said  county  and 
has  continued  to  be  until  the  present  time;  that 
it  is  untrue  that  the  said  building  when  con- 
structed was  not  upon  land  belonging  to  the  aaid 
county  of  Pinellas,  and  it  is  not  true  that  tbe 
said  building  was  constructed  as  a  subterfuge 
with  the  fraudulent  intent  and  purpose  on  the 
part  ot  the  county  c(Hnniiau<Hters  ai  said  county 
of  avoiding  an  dectim  tor  tbe  change  of  the 
location  of  the  county  site,  and  these  respond- 
ents aver  that  tbe  said  courthouse  was  con- 
structed in  perfect  good  faith;  that  it  is  true  a 
petition  had  been  filed  for  an  election  for  tiie 
change  of  the  location  of  tbe  connty  dte  at  the 
time  of  the  construction  o(  the  said  courthouse, 
but  tbe  said  petition  had  not  been  signed  by  the 
requisite  number  qt  qualified  electors  who  were 
taxpayers  to  reaolre  or  authorise  the  county 
commissioners  to  call  an  election,  and  at  tlw  time 
of  c<Histructing  the  said  oonrtboose  it  was  well 
known  to  the  county  ctHnmissioners  and  to  all 
ot  the  citizens  of  Pinellas  county.  Fla.,  that  the 
act  of  the  L^ilalaturs  creating  Pinellas  county 
bad  been  passed  under  an  agreement  that  Clear- 
water riiould  be  tbe  permanent  county  site  of 
said  county,  and  it  was  further  well  known  to 
the  county  ccunmissioners  and  to  all  of  the  dti- 
aens  of  Pinellas  county,  Fia,,  that  the  dsction 
held  In  pursuance  ot  tbe  act  aforesaid  would 
not  have  carried  but  tor  the  said  agreement  that 
Clearwater  should  be  the  county  rite  ot  said 
county,  and  tbe  connty  commissioners  of  said 
county  constructed  the  said  courthouse  for  the 
purpose  of  permanently  locating  the  county  site 
at  Clearwater  and  preventing  a  breach  of  faith 
upon  the  part  of  citizens  who  are  agitating  the 
question  of  mnovaX  of  tbe  county  siteu" 

A  demurrer  to  tbe  rejoinder  was  anstaln- 
ed,  and  a  peremptory  writ  of  mandamus  wag 
Issued,  the  command  thereof  following  that 
contained  In  the  alternative  writ:  The  re- 
qpondeoti  took  wilt  of  error  and  omtaid 


that  the  court  erred  In  OTerrullng  the  de- 
murrer to  the  third  replication,  in  sustain- 
ing the  demnrrer  to  the  rejoinder,  and  In 
granting  the  peremptory  writ  of  mandamns. 

[1,2]  The  proceedings  herein  are  for  the 
enforcement  of  steps  taken  to  hold  an  elec- 
tion to  change  the  county  site  of  Pinellas 
county  pursuant  to  the  provisions  of  chapter 
G239,  Acts  of  1911,  section  10  of  which  chap- 
ter is  amended  by  chapter  6480,  Acts  ot  1918, 
to  read  as  follows: 

"That  section  ten  (10)  chapter  6289,  Iaws  of 
Florida,  be  amended  so  as  to  read  as  follows: 
'Section  10.  The  provisions  of  this  act  shall  not 
apply  to  any  county  having  constructed  a  new 
courthouse  within  the  post  twenty  years,  other 
than  a  county  having  constructed  a  courthouse 
<a  wood,  in  whicb  the  county  site  is  situated  in 
any  town  or  city  not  located  on  any  line  of  rail- 
road transportation,  and  any  person  or  persons^ 
firm  or  corporation  usinf  money,  goods  or  chat- 
tels to  secure  votes  or  inSuence  for  any  place 
as  the  county  site  of  any  county  in  this  state, 
shall,  apcm  conviction  thereof,  be  imprisoned  in 
the  state  paiituitlary  not  exceeding  two  years.' " 

As  the  return  avers  that  a  courthouse  was 
constructed  in  Clearwater  in  Pinellas  coun- 
ty In  1912,  and  that  Clearwater  Is  the  coun- 
ty site  of  Pinellas  county  and  Is  a  dty  lo- 
cated on  two  lines  of  railroad  transportation, 
chapter  6239  Is  not  applicable,  since  section 
10  of  such  chapter  as  amended  by  section  l, 
(^apter  6480,  set  oat  above.  In  effect  enacts 
that  the  provisions  of  the  act  shall  not 
apply  to  any  county  having  constructed  a 
new  courthouse  within  the  past  20  years,  un- 
less the  courthouse  Is  built  of  wood  and  the 
county  site  Is  not  located  on  any  line  of  rail- 
road ■  transportation. 

In  this  case,  "the  coun^  having  construct- 
ed a  new  courthouse  within  the  past  20 
years,"  and  "the  county  site  is  situated  in" 
a  town  that  Is  "located  on  a  line  of  railroad 
transportation,"  the  provisions  of  chapter 
6239  as  amended  do  not  authorize  the  boldli^ 
of  the  election  contemplated. 

Bven  U  "the  effect  of  chapter  6247  of  tbe 
Laws  of  Florida,  and  of  Oie  election  held 
thereunder  on  the  second  Tuesday  in  Novem- 
ber, 1911,  ♦  *  •  was  to  establish  at 
Clearwater  a  temporary  connty  site  only,"  as 
alleged,  yet  as  tbe  pleadings  show  an  election 
to  change  and  establish  the  county  site  In- 
volved here  Is  not  authorized  by  copter  6239 
under  which  the  election  Is  sought,  tbe 
emptory  writ  of  mnndanms  was  «rnHieoiial7 
ordered. 

Though  chapter  6239  was  applicable  to 
Pinellas  connty  before  the  amendment  of 
1913  to  section  10  of  the  act,  that  amendment 
excludes  Pinellas  county  from  the  operatltm 
of  the  act,  since  as  shown  by  the  pleadings 
the  courthouse  In  that  coun^,  though  buUt 
of  wood,  was  constructed  within  the  post  20 
years,  and  the  county  site  Is  located  on  a 
line  of  railroad  transportatbm. 

Beversed. 

BBOW^  a  7.,  and  TATLOE,  SHACE> 
LarOBD,  and  BEJ<IS,  33^  concur. 
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(7S  Fla.  817) 

McKINNON  T.  LBWIS  et  aL 
(Soprane  Ooart  ot  Elorida.    April  2,  ISll.) 

(Syttahiu  hv  the  Court.) 

dscoTEBT  ^=;»40— Inteabooatobim— Trn.1. 

Under  section  1969,  General  Statutes,  either 
part?  to  a  suit  in  ejectment  may  avail  himralf 
of  the  proceedings  by  interrogatories  provided 
by  sections  1534  and  1535,  to  obtain  a  disdo- 
«ure  from  the  other  par^  of  the  title  and  every 
link  thereof  npon  which  Ruch  other  party  anes 
or  dpfendi 

[Bd.  Note.— For  other  casM,  eee  DlMOveiT* 
Cent  Dig.  H  52.  68.] 

Bitot  to  Circuit  Oouxt,  Jai^aon  Ooanty;  D. 
J.  Jonest  Judge. 

Ejectment  by  Attaway  MdEhman  against 
Amos  B.  Lewis  and  otbera.  Judgment  for  de- 
fendants, sustaining  their  exceptions  to  plain- 
tiff's Interrogatories  and  plaintiff  brings  er- 
ror. Reversed. 

See,  also,  72  South.  870  ;  74  Sonth.  606. 

D.  L  HcKinnon,  ot  Marlanna,  tor  plaintiff 
In  error.  Will  H.  Price,  of  Marianwa,  for  de- 
fendants in  error. 

PBR  OUBIAH.  A  formw  writ  of  error 
herein  was  dismissed,  no  final  Judgment  be- 
ing shown.  McElnnon  t.  Lewis,  72  Fla.  — , 
72  South.  870.  Subsequently  a  final  Judgment 
for  the  defendants  was  rendered,  and  the 
plaintiff  took  wilt  of  error  to  sndi  final 
judgment. 

The  action  is  in  ejectmoit,  and  trial  was 
bad  on  a  plea  of  not  guilty. 

Section  1969  of  the  Oenml  Statutes  oC 
1906  provides  that: 

"Either  party  to  a  suit  in  ejectment  oiay 
avail  himself  of  the  proceedings  by  interroga- 
tories provided  by  sections  1971  and  1972,  to 
obtain  a  disclosure  from  the  other  parl^  of  the 
title  and  every  link  thereof,  upon  which  such 
other  party  sues  or  defends." 

The  sections  "1971  and  1972"  mentioned 
should  be  sections  "1034  and  1635"  of  the 
Oeneral  Statutes  of  1906.  Investment  Co.  r. 
Trueman,  68  Fla.  184,  57  South.  663. 

Under  this  statute  the  plaintiff  filed  the 
fioUowlng  Interrt^torles : 

"The  defendant  Amos  B.  Lewis  is  hereby  re- 
quired to  file  in  this  court  within  ten  days,  writ- 
ten answers,  under  oath,  to  the  following  inter- 
«igati»ie&  to  wit : 

^Flrst.  State  fully  and  in  detail  all  the  evi- 
dence you  depend  upon  as  your  defense  in  this 
suit;  state  what  kind  ot  title  you  rely  upon. 
If  you  claiin  nndw  deed,  attach  a  copy  of  each 
and  every  one  with  indorsemraits  on  same  that 
you  claim  under  to  your  answer. 

"Second.  State  whether  yon  deeded  this  land 
to  J.  B.  Lewis  and  be  deeded  it  to  W.  A.  &  B.  C. 
Lewis.  State  who  was  in  posBeesion  of  this 
land  in  the  year  1909 ;  and,  if  yon  say  W.  H. 
Barton,  state  whom  he  was  daiming  nnder. 

"Third.  If  in  answer  to  your  first  Interroga- 
trary  you  say  that  yon  claim  under  deed,  state 
with  certainty  and  in  detail,  who  took  posses- 
sion for  you,  when,  and  who  was  In  the  house 
at  the  time  and  prior  and  under  whom  did  he 
claim  title. 

"Fourth.  If  you  state  that  you  claim  title 
through  deed  from  the  Citiaeur  State  Bank  of 


Marianno,  Fla.,  state  the  date  of  consideration, 
if  any.  tiie  date  of  the  deed,  the  date  when  deed 
was  delivered  to  you,  and  the  date  that  you  had 
same  recorded,  and  did  yon  not  know  tliat  at 
the  time  that  plaintiff  had  a  deed  to  this  land 
and  same  was  recorded  and  that  he  was  claiming 
under  same." 

To  these  interrogatories  the  defendant  filed 
exc^HlCHis  as  follows: 

"First  That  sold  Intern^tories,  and  eodi  ot 
them,  are  concerning  matters  that  pertain  en- 
tirely to  the  defense  of  this  defendant  and  in  no 
wise  are  material  to  thn  plaintiff  in  making  out 
this  cause  of  actton.  If  any  he  has. 

"Second.  Hist  said  tntem^atwleB,  and  each 
of  them,  are  not  of  such  nature  or  character  as 
to  which  a  bill  for  discovery  would  lie  upMi  the 
chanc«7  side  of  the  docket. 

"Tlilrd.  That  said  interrogatories  and  each  (rf 
them  are  not  necessary  in  order  to  establish 
plaintiff's  cause  of  action,  but  are  merely  inqui- 
ries to  ascertain  the  defwdant's  gronnd  at  de- 
fense to  the  suit  brought  against  liim. 

"Wherefore,  this  defendant  prays  the 
meut  of  the  court  as  to  whether  or  not  he  shall 
be  required  to  make  otiier  or  farther  answer  to 
said  intwrocatories. -or  any  of  them." 

'jniese  eceepttons  were  sustained.  13ils  rul- 
ing might  bave  been  propw  under  section 
1534;  but  nnder  section  196B,  the  jAalntlfl 
was  entitled  to  propound  tbe  Intemgatmiea. 

Reversed. 

BROWNB,  O.  J.,  and  TAXLOB,  SHAOKLB- 
FOBI>,  WHITfflESJD,  and  XZLLISi  JJ.,  con- 
cur. 

(TS  Fla.  SIO) 

NBLSON  T.  BALL. 
tSoprone  Court  <a  Florida.   MarcA  81,  1917.) 
(Syttabiu  by  Oa  Oosrt^ 

1.  pLKADUf  a  <©='872— Failum  to  Dsitt— Ht- 

ROT. 

Material  auctions  or  averments  e(Hitained 
in  a  pleading  which  arc  not  doiied  hy  the  op- 
posite party  are  for  the  purposes  of  the  trial 
cousidmd  to  he  not  in  inue. 

[Dd.  Note.— Fw  other  cases;  see  FleadlBg, 
Cent.  Dig.  SS  1212-1216.1 

2.  Pleadino  «=>371— Iuutebxai:,  Isstnc. 

An  immaterial  issue  may  be  tendered,  and, 
if  accepted,  the  parties  may  go  to  trial  upon  it. 

[Bd.  Note.— For  otlier  cases,  see  Pleading, 
Cent  Dig.  |  mL] 

3.  Tbzai.  «=»139(1>-^asiho  Cass  ntou  Jvst 

— BrXOENCS. 

A  trial  coart  should  not  withdraw  a  ease 
from  the  jury  by  giving  a  peremptory  instruc- 
tion for  either  party  unless  there  is  no  evidence 
before  the  court  that  could  in  law  support  a 
verdict  contrary  to  the  one  directed. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  332,  383,  338-341J 

4.  Tbiai.  *=»143— DiBBcnON  OF  Vebdict. 

Where  the  trial  court  directs  a  verdict  Cor 
one  party  to  a  cause,  and  the  evidence  is  con- 
flicting upon  the  issue  on  which  the  cause  was 
tried,  and  there  is  evidence  to  support  a  con- 
trary verdict  sudi  action  of  the  court  will  be 
deemed  to  be  rcverslhle  error. 

[Bd.  Note.— For  other  eases;  see  TrlaL  Gent 
Dig.  H  842.  843.1 

6.  Sales  (^176(19— Aonoir  fob  Fnci— Is- 
BTB— "Fdix." 
Where  tbe  issue  upon  whidi  a  cause  was 
tried  was  whether  certain  machinery  was  in 


«s»F0T  othsr  oases  see  saBie  tsple  aad  KBT-NinCBBK  la  all  Ksy-Nonbered  Otgasu  aad  ladexss 
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"fall"  operation,  the  word  ^Wl"  Is  construed 
to  mean  that  the  machinerr  was  complete  In  its 
essential  parts  or  capable  of  perfect  operation. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S  441. 

For  other  definitions,  see  Words  and  Phrases, 
Vixnt  and  Sec<md  Series,  Full.] 

Error  to  Circuit  Court,  Dade  County;  H. 
Pierre  Brannliig,  Judge. 

Salt  by  Bdwin  Nelson  against  B.  B.  Hall. 
Judgment  for  defendant,  and  plaintiff  briugg 
error.  Reversed. 

Hudson,  Wolfe  &  Caaon,  of  Miami,  for 
plaintiff  in  error.  John  0.  Oramllng,  of 
Miami,  for  defendant  in  error. 

ELLIS.  J.  The  plaintiff  In  error  brought 
enit  In  the  circuit  court  for  Dade  county 
against  R.  E.  Hall  upon  three  promissory 
notes,  each  dated  March  20,  1908.  There 
were  five  counts  to  the  declaration.  Three 
of  them  were  based  on  the  three  promissory 
notes.  The  other  two  were  common-law 
counts  for  materials  fnrnlshed  and  money 
paid  by  the  plaintiff  to  the  defendant  at 
his  request.  The  declaration  alleged  that 
the  three  notes  were  made  by  the  defendant, 
R.  E.  Hall,  and  payable'to  the  International 
Harrester  Company  of  America,  by  that  com- 
pany indorsed  to  the  Miami  Hardware  Com- 
pany, which  indorsed  them  to  the  plaintiff, 
Edwin  Nelson. 

To  this  declaration  the  defendant  Inter- 
posed two  pleas,  which  In  substance  averred 
Qiat  the  notes  were  given  for  the  purchase 
of  an  "engine,  pnmp,  and  other  machinery" 
to  be  set  up  and  water  supplied  on  the  land 
of  defendant  on  or  before  September,  A.  D. 
1908.  It  was  averred, .  In  substance,  that 
the  defendant  agreed  to  purchase  from  the 
International  Harvester  Company  an  Irrigat- 
ing plant  consisting  of  engine,  pump,  and  oth- 
er machinery  to  be  set  up  and  water  supplied 
on  defendant's  land,  and  that  an  "appliance 
would  be  furnished  which  would  be  attach- 
ed to  said  machinery,  so  that  the  engineer 
in  charge  could  turn  all  the  pipes  at  one 
time,  or  with  drum  attac4ied  to  engine  the 
pipes  would  be  turned  automatically."  The 
flret  plea  averred  that  the  machtaery  was 
aot  Installed  and  water  flowing  as  agreed, 
and  that  the  defendant,  relying  upon  the 
promises  made  by  the  agents  of  the  Inter- 
national Harvester  Company,  planted  a  crop 
on  the  lands,  and  the  crops  failed  on  ac- 
count of  the  unsatisfactory  manner  In  which 
the  machinery  was  set  up  and  tbe  lack  of 
parts  which  was  agreed  to  be  furnished,  and 
defendant  lost  his  entire  crop,  and  the  ma- 
chinery and  Irrigating  plant  was  worthless  to 
him  because  the  promise  of  the  agents  of 
the  company  had  not  been  complied  with. 

The  second  plea  averred  that  among  other 
promises  the  agents  represented  that  the  ir- 
rigating plant  would  be  In  first-class  condi- 
tion in  every  respect;  and,  although  part 
of  the  machinery  was  placed  on  the  land, 
the  machinery  was  not  installed  and  water 


flowing  as  agreed;  ttiat  tlie  defendant  re- 
lying on  the  promisea  mad^  planted  a  crap 
whldi  failed  on  account  <tf  the  unaatlafkctiory 
manner  in  which  the  machinery  was  set  np 
and  the  lack  of  parts  wMob  was  agreed  to 
be  furnished,  and  the  defendant  lost  bla  en- 
tire crc^,  and  the  machinery  and  plant  was 
worthless  to  d^endant  because  of  tbe  fail- 
ure of  the  corporatton  to  comply  with  its 
promisee,  and  that  the  plaintiff  wbm  not  a 
bona  flde  holder  of  the  notes  for  a  valnaUe 
consideration  and  without  notice,  and  that 
when  the  notes  were  signed  the  agent  of  the 
Intematlmal  Harvester  Company  n^tresent- 
ed  to  defendant  that  the  notes  would  not 
have  to  be  paid  nntU  all  the  madtlnezy  was 
in  perfect  amditlon,  and  that  the  pMntlff 
and  the  International  Harvester  Cmnpany 
had  failed  and  refused  to  put  the  same  In 
perfect  condition. 

To  these  pleas  the  followhig  repttcatSoo 
was  filed : 

"Comes  plaintiff,  and  for  a  third  repIicatvMi  to 
defendant's  first  and  second  addititmal  pleas 
says  that  the  pump,  engine,  piping,  and  fitting 
for  which  the  notes  sued  on  were  givoi  In  pay- 
ment were  delivered  to  defendant  in  the  fall  of 
1907,  and  said  machinery  had  been  set  Dp  and 
was  in  fun  operation  and  use  by  defendant  more 
than  4%  months  befcve  the  notes  sued  on  in 
this  cause  were  executed  and  delivered  by  de- 
fendant to  the  International  Harvester  Com- 
pany of  Amwica,  and  that  at  the  time  defendant 
executed  said  notes  be  had,  or  by  the  exerciae 
of  reasonable  diligence  could  bare  bad,  full 
knowledge  that  the  said  madunery  bad  been  aet 
up  and  water  supplied  on  or  befwe  Novonber 
1,  1907.  and  had  full  knowledge  that  no  ap- 
pliances bad  been  furnished  to  be  attacked  to 
said  machinery  so  that  the  engineer  in  charge 
could  turn  all  the  pipes  at  one  time  or  wztb 
drum  attached  to  taa  wgine  mnild  be  tnmed 
automatically  and  diat  with  su<h  knowledge  de- 
fendant executed  and  ddivered  tiie  seTcral 
notes  sued  on  in  payment  for  said  matdiincry 
and  thereby  waived  any  delay  in  the  settinc  up 
at  said  machinery  and  ther^y  waived  the  ukc- 
ed  defects  in  said  madiinery  and  the  abmoea  of 
such  turning  device," 

[1,2]  According  to  a  well-estabUshed  role 
of  pleading,  allegations  or  averments  tbmt 
are  material  to  the  cause  of  action  or  defense 
which  are  not  denied  by  the  opposite  party 
are  for  the  purposes  of  the  trial  coiuidered 
to  be  not  In  issue.  The  reascm  for  the  rule 
is  that  the  parties  may  by  their  i^eadtngs 
produce  a  single  issue  which  is  the  object 
of  the  common-law  system  of  pleading.  If 
an  Immaterial  issue  Is  tendered  it  may  be 
accepted  and  the  parties  go  to  trial  opon  It. 
See  Cotton  States  Belting  &  Supidy  Co.  v. 
Florida  R.  Co.,  69  Fla.  62,  67  South.  568; 
New  York  Life  Ins.  Ca  v.  Mills,  61  Fla. 
256,  41  South.  e/OQ;  Evans  t.  Eloepp^  de- 
cided at  the  June  term.  1916,  7S  South  180. 

The  replication  Ignored  the  averments  of 
the  two  pleas  as  to  the  considerfttion  for 
which  the  notes  were  given,  and  that  in  the 
agreement  for  the  purchase  of  the  machinery 
it  was  provided  that  an  appliance  would  be 
furnished  which  would  be  attadied  to  the 
machinery  so  that  the  engineer  could  turn 
all  the  pipes  at  one  tlme^  or  with  dnun  at- 
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■tacbed  to  engine  the  pipes  oonld  be  tornecl 
automatlcaUy.  It  also  Ignored  the  avei> 
mentB  aa  to  the  failure  to  comply  with  such 
agreement,  and  averred  the  fact  to  be  that 
the  machinery,  pnmp,  engine,  pipes,  and  fit- 
tings had  been  set  np  and  were  in  full  opera- 
tion and  nse  by  the  defendant  for  more  than 
Tour  months  before  the  notes  sned  on  were 
■executed  and  delivered,  and  that  the  de- 
fendant bad  thereby  waived  the  alleged  de* 
fects  In  the  machinery.  In  other  words,  the 
defendant  had  by  the  execution  and  delivery 
of  the  notes  several  months  after  the  ma- 
chinery, pump,  engine,  pipes,  ahd  fittings  had 
been  set  up  by  the  seller  and  used  by  the  de- 
fradant  waived  the  objection  that  the  seller 
liad  tailed  to  cinnply  in  every  partlcnlar  with 
the  agreement  of  sale,  particularly  the  agree- 
ment to  furnish  the  appliances  to  be  attacdi- 
ed  to  tbe  machinery. 

^e  defendant  acc^ited  tlie  issue  and  the 
ftartles  went  to  trlaL 

It  Is  contended  by  plaintiff  In  error  that 
•there  was  evidence  to  support  tbe  Issue  of 
tSiVt  tendered  by  the  repUcaticm,  vis.  that  the 
notes  were  executed  and  delivered  four 
months  after  the  machinery,  pump,  engine, 
pipes,  and  fittings  had  been  set  up  by  the 
seller  on  the  defendant's  land,  siid  was  In 
full  (^ration  and  ose  by  defendurt.  • 

The  court,  however,  instructed  the  Jury 
to  return  a  vttdlct  tor  the  defendant,  which 
Ihey  did.  A  Judgmait  was  entered  thereon, 
to  which  tbe  writ  of  error  was  taken. 

[3, 4]  The  trial  court  should  not  withdraw 
A  case  from  the  Jury  by  giving  a  peremptory 
Instruction  for  either  party  unless  there  is 
no  evidence  before  the  court  that  could  In 
Jaw  support  a  verdict  contrary  to  the  one 
directed  by  tbe  court  If  there  is  evidence  to 
support  a  different  verdict,  or  the  evidence 
Is  conflicting  upon  the  Issue  on  which  the 
cause  Is  tried,  the  court  errs  if  he  withdraws 
from  the  Jury  the  consideration  of  sudi  evi- 
dence, thereby  usurping  thetr  province  and 
substituting  Us  judgment  upon  the  facts  for 
theirs.  McKinnon  v.  Johnson,  67  Fla.  120, 
48  South.  910;  Bass  v.  Bamos,  S8  Fla.  161, 
SO  South.  946;  Wood  V.  Olpaon,  63  Fla.  816, 
68  South.  864. 

The  principle  announced  above  was  ex- 
pressed in  the  fbnowlng  language  In  tbe 
cases  dted: 

"A  charge  directins  a  verdict  toe  the  defend- 
ant should  never  be  given  unless  it  is  clear  tbat 
ibere  is  no  evidence  whatever  adduced  that 
could  in  law  support  a  verdict  for  the  plalntiif. 
If  the  evidence  is  conflicting,  or  will  admit  of 
different  reasmable  inferences,  or  if  there  is 
some  evidence  tending  to  prove  the  issue  pre- 
sented by  the  plaintiff,  it  should  be  submitted  to 
the  jury  as  a  question  of  fact,  and  not  taken 
from  them  and  passed  upon  by  the  judge  as  a 
question  of  law." 

Hie  parties  are  entitled  to  a  jury  trial, 
and  where  there  is  evidence  received  In  be- 
half of  one  party  to  support  the  Issue,  and  It 
Is  legally  sufflclent,  he  Is  deprived  of  bis  Jury 
trial  it  tbe  oonzt  dlrectai  a  verdlcC  for  tbe 


other  party.  Although  after  Terdlct  render- 
ed the  court  may  set  it  aside  and  grant  a 
new  trial,  and  such  order  be  sustained  on 
writ  of  error,  It  does  not  follow  that  In  sueb 
case  a  directed  verdict  fbr  the  party  upon 
whose  motion  the  new  trial  was  granted 
would  have  been  proper.  See  the  discussioa 
in  Oamey  v.  Stringfellow  et  aL,  74  South. 
866,  decided  at  the  present  term. 

[C]  It  is  admitted  by  defendant  In  error  la 
the  briefs  of  counsel  that  the  single  issue 
at  which  the  partly  arrived  was: 

"Hod  the  'plant*  been  in  full  operation  for 
the  time  averred  In  the  rmlicatioii  when  the 
notes  were  emeoted  and  ddivend  by  the  de* 
fendant?** 

^e  word  'fnU"  was  used  as  an  adjective, 
and  carries  the  meaning  of  "complete," 
tlre,"  "perfect,"  In  describing  the  noun  "op- 
eration." See  Webster's  New  International 
Dictionary.  As  applied  to  tbe  machinery,  or 
Ita  open^ton,  we  think  the  word  as  nsed 
conveyvd  m^niny  that  the  madilnwy 
was  complete  In  all  Its  essential  ports,  and 
that  It  was  capable  <^  perfect  opmtlon. 

We  think  that  the  testimony  of  Edwin 
Ntison,  who  said  Ibat  'the  maddnery  and 
piping  and  everything  was  set  up  and  water 
flowing  about  tbe  Ist  of  Novunber,  1907," 
that  during  that  time  the  defradant  made  no 
comidalnt  to  Nelson  about  the  "machinery  or 
anything  about  it,"  again,  **At  the  time  tbe 
notes  were  «ecuted  hy  ICr.  Hall  be  made  no 
complaint  wbatevtf  as  to  any  d^ects  in  tbe 
piping  or  nuKiblnery  or  anything  ctf  that 
ktatd;"  also  the  .testimony  of  W.  F.  Miller, 
who  said,  "The  mat^lal  was  all  right;  it 
was  working  satisfactory;  if  there  were  any 
defects  in  the  machinery  nobody  knew  any- 
thing of  it;  tbe  engboe  was  all  right,  tbe 
pump  all  rie^  tbe  i^>es  carried  the  vrater 
wltboot  leakage  and  the  nosales  threw  all 
the  water  tbat  was  required  of  tbemf'  "this 
plant  ms  set  np  and  in  operation  in  tbe 
early  part  ot  Novembo*.  1907 *"!  inspected 
tbe  whole  apparatus  when  it  was  pnt  op;  I 
was  there  when  the  water  was  turned  on  and 
joany  times  after;  I  inspected  every  part  ot 
it  to  see  it  was  complete  and  woiUng  all 
tli^t;**  also  the  testimony  of  L.  U.  SnidI, 
who  testified  that  the  defendant  had  a  place 
near  tbat  of  the  witness,  and  tiiat  In  1907  an 
Irrigating  plant  was  pnt  ia»  (»  tbe  defoid- 
ant's  place:  "the  plant  b^an  to  tomlsb  wa- 
ter  on  the  land  and  went  In  operatlim  about 
the  month  of  November,  1007;  Z  was  rii^t 
there  by  It;  you  might  say  I  examined  It; 
I  was  light  there  by  It  daUy,  continuously ; 
It  did  tbe  wortc  an  righf*— and  tbe  testimony 
of  others,  was  quite  snffldent.  If  believed  by 
tbe  Jory,  to  support  tbe  issne  as  tendered 
by  tbe  replication  and  acc^ted  by  tbe  de- 
fmdant 

The  poemptory  Instruction  therefore  was 
erroneous,  and  the  Judgment  Is  reversed. 

BROWNB,  a  X,  and  TATLOB,  SHAOKIA 
FOBD,  and  WiaiTFIBLD,  JJ„  concur. 
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^  Pla.  5S9) 

BIBB  T.  TTNITED  GROCERY  CO. 
(Supreme  Court  of  Florida.    Marcb  7.  1917.) 

(Syllabut  hv  the  Couri.) 

1.  Afpkax.  and  Ebbob  «S91078^  —  Assion- 

UENTS  or  BbBOK— OVXBBUIJHO  MOTIOlf  lt>B 

Nxw  Tbiai.. 
In  treating  an  assiKQioont  of  emv  based 
UIK>D  the  overniling  of  the  motitm  for  a  new 
trial,  an  appellate  couri:  wiU  caatlAer  only  such 
grounds  of  the  motion  as  are  argued  before  it. 

[Ed.  Noter— I>)r  other  eases^  see  Apiteal.  and 
Srror.  Cent  Dig.  i  4261.] 

2.  Tbial  ^285<2),  296(1)  —  InsTBUctiONS  — 

OonSTBUCtlON  AB  EnTIBETT. 

In  determining  the  correctnew  of  charges 
iind  instructions,  they  should  be  considered  as 
a  whole,  and,  If  as  a  whole  they  are  free  from 
error,  an  asaignment  predicated  on  isolated  para- 
graphs or  portions,  whicli,  standing  alone,  might 
be  misleading,  must  fttiL  In  ixusing  upw  a 
■inde  instmctiion  or  duum  it  snonld  bo  con^d- 
ered  in  connection  with  all  the  other  instruc- 
tions and  (^ULTKes  bearing  on  the  same  subject, 
and  if,  when  thus  omsidered,  the  law  appears 
to  have  been  fairly  presented  to  the  Jury,  an  as- 
signment predicated  uoon  the  giving  of  such  in- 
iitrnction  mast  fall,  unless  under  all  the  peculiar 
circumstances  of  the  case  tlie  court  should  be  of 
the  opinion  that  such  instiruction  or  cbar|^  was 
calculated  to  confuse,  mislead,  or  pr^udice  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  706-707.] 

8.  Appkal  ahd  Bbbob  •»1081(«)— Review— 

Instbuotions. 
In  determining  the  correctness  of  charges 
and  instructions,  uey  should  be  considered  as  a 
whole;  but,  wh«e  a  apedal  diargo  or  instruc- 
tion ui  itself  announces  a  patently  erroneous 
proposition  of  law,  it  must  affirmatiTely  and 
clearly  appear  that  the  presumptiTe  harm  caus- 
ed thereby  has  b^ea  entirely  removed,  or  the 
judgment  should  be  reversed. 

[Ed.  Note.— Fw  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4038,  4046,  4046.] 

4.  Affeai.  and  Ebrok  ^10G4(4)— Rkvikw— 
Lanouaoe  of  Instbuction. 

Even  though  some  of  the  language  used  in 
portions  of  the  general  charge  and  instructions 
^  whidt  complaint  is  made  was  not  so  happily 
diosen  as  might  have  been,  an'  appellate  court 
cannot  be  expected  to  apply  the  pnnciples  of  ab- 
uoluto  precisKHi  and  tedinical  nicety  in  constru- 
ing the  same.  It  is  sufficient  to  determine  that 
no  rerenibls  error  has  been  made  to  appear 
therein. 

[Ed.  Note.— For  other  cases,  seo  Appeal  and 
Bfror,  Oeot.  Dig.  S  4224.] 

5.  Factors  ^=»66— Defenses  —  Speciai.  In- 
tkbest— quiotion  rob  jdbt. 

In  an  action  of  replevin  iostituted  by  a 
wh (Resale  grocery  house  against  its  factor  to  re- 
cover the  poBBCBsion  of  a  certain  stock  of  goods, 
store  fixtures,  and  appliances,  and  under  the  evi- 
dence adduced  the  only  interest  which  the  de- 
fendant had  therein,  if  any,  was  a  special  in- 
terest, and  there  was  some  conflict  in  the  testi- 
mony as  to  such  special  interest,  sndi  point  la 

eroperly  submitted  to  the  jury  for  determinaticm 
y  appropriate  inatructi<»is  frtmi  the  court. 
[Ed.  Note.— For  other  esses,  see  Factors,  Cent. 
Dig.  35  9&-103.] 

6.  SUKFICIENCT  OF  EVIDENCE. 

Evidence  examined  and  found  suflBdent  to 
support  the  verdict. 

Error  to  Circuit  Omrt,  Duval  Cmmty; 
Daniel  A.  Simmons.  Judge. 


Action  of  replevin  by  the  TTnlted  Grocery 
Company,  a  corporation,  against  Daniel  T. 
Bibb.  Verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

W.  M.  Toomer  and  W.  H.  Surrency,  both 
of  Jacksonville,  for  plaintiff  In  error.  Marks, 
Marks  &  Holt,  (tf  JacksonvUl^  for  d^Jendant 
in  error. 

SHAOKTiTCFORD.  J.  The  United  Orooerr 
Company,  a  corporation.  Instituted  an  action 
of  replevin  against  Danld  T.  Bibb  to  leoover 

the  possession  of: 

"All  of  that  certain  stock  of  groceries,  goods, 
wares  and  merchandise,  together  with  all  store 
fixtures  and  appUances  that  were  on  the  30th 
dur  of  Mardi.  A.  D.  1914.  located  in  that  cer- 
tain store  situated  on  the  southeast  corner  of 
Main  and  Ashley  streets,  in  Jacksonville,  Duval 
county,  Florida,  said  stwo  being  numbered  527 
Main  street,  of  the  value  of,  to  wit,  $3,000.00:'' 

No  point  Is  made  on  the  pleadings,  the 
declaration  being  In  the  usual  form,  and  the 
defendant  filing  a  plea  of  not  guilty.  The 
defendant  gave  no  forthcoming  bond,  and  a 
trial  was  had  before  a  Jury  upon  the  Issues 
made  by  the  pleadings,  whicii  resulted  in  a 
verdict  in  favor  of  the  plaintiff,  upon  wtilch 
Judgment  was  duly  rmdered  and  entered, 
whi<A  Judgment  the  defendant  has  brought 
here  for  review. 

[1  ]  The  only  assignment  of  error  Is  based 
upon  the  OTerruIlng  of  the  motion  for  a  new 
trlaL  In  accordance  with  our  established 
practice,  we  shall  consider  only  such  grounds 
thereof  as  have  been  argued  before  us,  treat- 
ing the  other  grounds  as  having  been  aban- 
doned. Smith  V.  State.  65  Fla.  66,  61  South. 
120. 

The  fifth,  sixth,  and  eighth  grounds  of  the 
motion  are  based  upon  the  giving  of  certain 
instructions  at  the  request  of  the  plalutil^ 
numbered  8,  lO,  Bad  12.  wbMi  Instmcttona 
are  as  foUovra: 

"(8)  I  further  charge  yon  that  If  you  should 
find  a  verdict  in  favor  of  the  dtfendant  when 
you  ctHne  to  fix  the  value  of  the  property,  yoa 
are  not  to  find  tixe  whole  value  of  the  merdian- 
dfse  and  fixtures  described  in  the  declaration, 
because  under  the  evidence  in  this  case  all 
that  property  actually  bdongcd  to  United  Gro- 
cery Company,  llierefore,  In  such  event,  yon 
can  only  find  the  value  of  the  defendant's  spe- 
cial interest  in  that  property,  and  not  what  uie 
property  itself  was  wortli." 

"(10)  Before  you  can  find  a  verdict  fn  favw 
of  the  defendant,  the  evidence  In  this  case  moat 
produce  in  your  minds  the  belief  tliat: 

"First,  on  the  30th  day  of  Mardi,  1914,  the 
defendant  was  entitled  to  continue  in  possesidoa 
of  tho  goods  replevined,  and 

"Second,  that  the  right  to  continue  in  pos- 
session arose  directly  out  of  some  special  prop- 
erty that  the  defendant  bad  In  the  goods  r^ev- 
ined,  and 

"Third,  that  tUs  spedal  property  in  the 
goods  had  a  definite  money  value,  and  what  tho 
amount  of  that  value  was." 

"(1^  I  further  charge  you,  gentlemen,  that 
under  the  oath  taken  by  you,  the  only  issue  in 
this  case  for  you  to  determine  is  whi<^  of  these 
parties  was  entitled  to  the  posses<!ion  of  the 
merchandise  and  fixtures  on  the  30th  dav  r>f 
Mardk.  1914.  and  if  yon  find  for  the  plaintiff 
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to  fix  tlw  value  of  said  merchandlae  and  flztorcs, 
whldi  under  the  eridence  admittedly  belonsed  to 
the  plaintiff,  and  if  7011  find  for  the  defendant 
to  fix  the  value  of  his  epedal  property  in  the 
said  merchandise  and  fiztares.  If  any  he  had. 
In  deciding  this  case,  yoa  have  notbing  to  do 
with  the  qnestion  of  whether  the  United  Gro- 
ceiT  Company  owed  Bibb  any  maaey,  or  whedi- 
er  Mr.  Bibb  owed  the  United  Grocery  Company 
any  money;  for  saiA  damages  under  the  law 
cannot  be  recovered  in  an  action  of  re^evin. 
If,  as  a  resalt  of  the  burineas  transactlMu  be- 
tween these  parties,  either  one  owed  the  Other 
any  sum  of  money  by  way  of  an  accountinr, 
Bhortage,  or  what  not,  the  party  to  whom  it  is 
owed,  whether  it  be  the  United  Grocery  Com- 
pany or  Mr,  Bibb,  may  bring  a  separate  snlt  to 
recover  andi  sum  of  mtmey,  and  judgment  In 
this  case  wOl  havo  no  bearing  iraatever  npoo 
that  right" 

[2, 3]  AU  of  tbme  gnniidB  are  argoed  to- 
gether. We  call  attoitUn  to  tho  fact  tiiftt  the 
trial  court  ot  its  own  moOtm  gave  a  general 
chai^  to  the  Joiy  and  also  a  number  of  in- 
Btractlons  at  the  retinest  of  the  ^alntlff.  80 
far  as  la  dlaclosed  by  the  tmnscri^  the  de- 
foidant  xegoested  no  InBtmcUona.  We  have 
repeatedly  h^  that: 

"In  determining  the  correctness  of  charges  and 
inBtnicti<ma.  th^  should  be  considered  as  a 
whole,  and  If ,  as  a  whc^e,  they  are  free  from  er^ 
ror,  an  assigiunait  predicatod  on  isidated  para- 
phs or  pOTtions,  which,  standing  alone,  might 
misleading,  must  fail.  In  passing  upon  a 
single  lastraction  or  charge,  it  should  be  con- 
sidered in  oonnectiim  with  au  the  other  instme- 
tions  and  diarges  bearing  mi  the  same  sabjeet, 
and  if.  when  tnos  consiaercd,  the  law  appears 
to  have  been  fairly  presented  to  the  jury,  an  as- 
signment predicated  upon  the  giving  of  such 
instruction  must  fail,  unless  under  all  the  pe- 
culiar circumstances  of  the  case  the  coart  is  of 
the  opinion  that  audi  instruction  or  chaife  was 
calculated  to  conftise,  roiriead,  or  prejudice  the 
Jut-y."  Pensacola  Electrio  Oo^  T.  lUsaett»  6B 
Fla.  860.  62  Soutii.  S67. 

It  is  true  that  we  also  held  In  the  aame 
case,  wher^  we  followed  prior  dedaiwis  of 
this  court  and  to  which  ruling  we  have  sub- 
sequently adhered,  that: 

"In  determining  the  correctDese  of  charges 
and  instructions,  thi^  should  be  considered  as  a 
whole;  but.  where  a  special  charge  or  inatruc- 
ti<m  in  itself  announces  a  patently  ernmeous 
proposition  of  law,  it  must  afBrmatively  and 
clearly  appear  that  the  presumptive  harm  caus- 
ed thereby  has  been  eotirely  removed,  or  the 
Judgment  should  be  reversed.^' 

We  also  held  in  Wood  I^imber  Co.  v.  Olp- 
Bon,  63  Fla.  316,  S8  South.  364,  that: 

"In  passing  upon  an  assignment  questioning 
the  correctness  of  the  ruling  of  the  trial  court 
in  denying  a  motion  for  a  new  trial,  whldi  Is 
based  upon  the  suffidoncy  of  the  evidence  to 
sustain  the  verdict,  the  question  thereby  pre- 
sented to  an  api>ellate  court  is  whether  or  not 
the  Jurors  acting  as  reasonable  men  could  have 
found  audi  vturdlct  from  the  evidence  adduced. 
If  this  question  can  be  answered  in  tiie  affirma- 
tive, the  action  of  the  trial  court  upon  such  mo- 
ti(Hi  should  not  be  disturbed." 

[4,  S]  In  paaslng  upon  the  three  apedfled 
Instructions  of  whldi  complaint  is  made.  It 
will  be  advisable  to  keep  the  above-euund- 
ated  principles  In  mind.  In  the  absence  of 
any  contention  to  the  contrary,  we  are  war- 
ranted in  assuming  that  the  defendant  had 
no  fault  to  find  with  any  pution  of  the  gm- 
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era!  dhaige  of  the  court  or  with  any  of  the 
other  Instructions  given  at  the  request  of 
the  plalntifT,  and  also  that  the  defendant  did 
not  see  any  necessity  for  requesting  any  oth- 
er or  further  instructions  i»**nyi|f,  Did  any 
one  of  the  three  InstracOonfl  complained  of 
announce  "a  patentiy  erroneous  principle 
of  law,"  and.  if  so,  does  it  "aiDrmaUvely  and 
clearly  appear  that  the  presumptive  harm 
caused  thereby  has  been  mUrely  removed"? 

We  have  carefully  considered  these  three 
instructions  in  connection  with  the  (Charge 
of  the  court  and  the  other  instructions  given, 
in  the  light  of  the  issues  made  by  the  plead- 
ings and  the  evidence  adduced  at  the  trial, 
aided  by  the  briefs  of  the  resciectiTe  counsel, 
and  have  been  unable  to  find  any  error  there- 
in which  would  warrant  a  reversal  of  the 
Judgment  The  def«idant  correctly  states  hi 
his  brief  that  "the  relation  of  the  jiaitiea 
here  was  that  of  a  wholesale  grocery  conoem 
to  Ita  factor."  Wbat  that  relation  was  la 
disclosed  by  a  written  agreement  or  omtract 
which  had  been  made  by  the  plaintiff  and  the 
defendant  and  which  was  introduced  in  evi- 
dence by  the  plaintiff,  without  objection  by 
the  defendant  There  Is  no  occasion  to  aet 
this  contract  out  in  full,  as  It  is  somewhat 
lengthy.  It  la  sufflcdent  to  state  that,  among 
other  provisions.  It  contains  the  following: 

"(1)  The  first  party  agrees  to  consign  and  de> 
Uver  to  the  second  party  such  merchandise  of 
the  kind  dealt  in  and  handled  by  the  first  party 
aamay  be  reasonably  neoeseary  to  the  proper 
conduct  «  the  store  of  the  second  party,  upon 
the  terms  and  conditicHis  hereinafter  set  forth. 

(2)  That  the  first  par^  agrees  to  allow  the 
second  party  a  discount  of  10  per  cent,  on  all 
goods  aold  and  paid  for  (except  those  purchased 
trwu  third  parties)  by  the  second  party,  such 
discount  to  be  payable  at  the  end  of  each  calen- 
dar month  upon  the  aggregate  of  all  cash  sales 
of  merchandise,  except  sales  of  goods  and  mer^ 
chandise  purdiased  for  cash  from  third  par* 
ties  as  hereinafter  provided,  made  during  the 
said  month. 

"(3)  The  first  party  agrees  to  allow  the  sec- 
ond party  a  drawing  account  of  925.00  per  week, 
provided  that  the  total  of  the  sums  so  drawn 
shall  be  charged  against  and  deducted  tcoai  the 
discount  referred  to  herein  in  paragraph  '2. 

"(4)  The  first  party  agrees  to  accept  as  cash 
from  the  second  par^.  paid  and  receipted  in- 
voices for  such  goods  and  merchandise  as  the 
second  party  shall  buy  for  cash  from  thiid  par- 
ties by  and  with  the  expressed  consent  and  not 
otherwise. 

"(5)  The  second  party  covenants  and  agrees 
to  accept  all  goods  and  merchandise,  whether 
received  from  the  first  party  direct  or  whether 
pnrdtased  from  third  parties  with  the  consent 
and  approval  of  the  fi^rst  party,  as  goods  and 
merchandise  consigned  by  the  first  party  to  the 
second  party,  it  being  especially  understood  and 
agreed  that  at  all  tunes,  the  titie  to  and  right 
of  property  in  all  of  the  goods  and  merchandise 
in  the  store  of  the  eecond  party  shall  be  in  tiio 
first  party,  and  that  tlie  sectmd  party  shall  at 
ail  times  hold  himself  ready  to  account  to  the 
first  party  upon  demand  for  the  said  goods  and 
merchandise  or  for  the  invoice  price  uereof." 

Under  these  provisions,  at  best,  the  only  In- 
terest which  the  defendant  had  In  the  goods 
and  fixtures  was  a  spedal  interest  uid,  as  to 
whether  or  not  die  d^endant  had  such  spe- 
cial interest  thereto  there  was  sc^e  ccrafllct 

Digitized  by  CjOOg  IC 


882 


74  SOUTUSRN  REPOBTBB 


(Fla. 


In  the  testimony,  therefore  rach  point  was 
properly  submitted  to  the  Jury  for  determina- 
tion. See  34  Oye.  1536,  1668;  Shlnn  on  Re- 
plevin, Si  629,  635,  652.  684;  Oobbey  on  Re- 
plevin (2d  Ed.)  Si  1072,  1130,  1148.  Nomei^ 
ous  authorities  wlU  be  found  dted  In  the 
notes  appended  In  these  authorities. 

[I]  The  only  remaining  groimds  of  the  mo- 
tion which  are  argued,  the  twelfth  and  thlr^ 
teentb,  contend  that  the  verdict  rendered  Is 
contrary  to  the  law  and  the  evidence.  To 
this  omtention  we  cannot  agree,  evi- 
dence is  amply  suffldent  to  snpi>oit  the  ver- 
dict, and  it  has  not  been  made  to  appear  to 
us  wlierdn  it  Is  contrary  to  law. 

Xbe  Judgment  will  be  afBrmed. 

BBOWNO,  a  J.,  and  TAYLOB,  WBJX- 
FISLD,  and  BLLIS,  JJ^  ooncor. 


(7a  FlK.  668) 

BIBB  T.  UNITED  GROOERT  00.  ot  aL 
(Supreme  Onirt  o(  Blorida.   Mardi  14,  1917^ 

(SvIMmu  hp  th«- Court.} 

Trial  ^>  189(1)  —  Dirzctbd  Tbbdiot  —  Stat- 
uns. 

Under  the  provisions  of  section  1496  of  the 
General  Statutes  of  19()6jas  amended  by  diap- 
ter  6220  of  the  Laws  of  Florida  ot  1911  (Oomp. 
Laws  1914,  S  1496),  a  verdict  is  pn^kerlj  direct- 
ed for  the  defendant,  when  it  Is  apparent  to  the 
judge  of  the  circuit  court,  after  all  the  evidence 
Bhall  have  been  sobmitted  on  behalf  of  the  plais- 
tifl  in  a  civil  case,  that  no  evidence  bas  been 
submitted  upon  which  the  jury  could  lawfully 
find  a  verdict  for  the  plaintiff. 

[Ed.  Note.— other  caseSL  m  Trial*  Cent 
I>lir||  saa  888.  838-e4l3 

Error  to  Circuit  Court,  Dnval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  Daniel  T.  Bibb  against  the  Unit- 
ed Grocery  Company  and  others.  Judgment 
for  defendants  on  motion  of  todL  defendant 
for  a  directed  verdict,  and  plaintiff  brings 
error.  Affirmed. 

W.  M.  Toomer  and  W.  H.  Surrence,  both  of 
Jacksonville,  for  plaintiff  In  error.  Marks, 
Marks  &  Holt,  <tf  Jacksonville,  for  defend- 
ants In  error. 

PER  CURIAM.  Daniel  T.  Bibb  brought 
an  action  at  law  against  the  United  Grocery 
Company,  a  coriwratloD,  and  B.  G.  Lasseter, 
which  both  the  plaintiff  and  the  defendants 
concur  in  their  briefs  In  stating  "la  an  action 
on  the  case  for  a  malicious  abuse  of  process 
Id  the  nature  of  a  conapiracy  to  break  up 
and  destroy  the  plaintUTs  business."  No 
point  is  made  on  the  pleadings,  and  we  see 
no  occasion  to  set  them  out  The  case  was 
tried  before  a  Jury,  and  at  the  close  of  the 
plalntifTs  evidence  each  of  the  defendants 
filed  a  motion  upon  several  grounds  tor  a  di- 
rected verdict,  which  motions  were  granted 
and  the  Jury  instructed  to  find  a  verdict  in 
favor  of  the  defendants,  which  the  Jury  did, 
and  Judgment  was  entered  accordingly. 

The  two  errors  assigned  are  based  upon 


the  overruling  <^  the  motion  for  a  new  trial, 
the  grounds  of  which  are  that  the  court  er- 
red  in  directing  a  verdict  in  favor  the  de- 
fendant, and  in  the  exdnsion  of  a  certain 
designated  paper  proffered  by  the  plaintiff 
in  evidence.  An  ezamlnatl<m  of  all  the 
plaintiff's  evidence  convinces  us  that  the 
plaintiff  had  signally  failed  to  prove  bis  case ; 
therefore  no  verdict  could  have  been  lawful- 
ly returned  in  his  favor.  This  would  have 
been  true,  ev^  if  the  excluded  paper  had 
been  admitted  in  evidence.  Under  the  provi- 
sions of  section  1496  of  the  General  Statutes 
of  1906,  as  amended  by  <diapter  6220  of  the 
Laws  of  Florida  (Acts  of  1911,  p.  191),  the 
direction  of  the  verdict  by  tlw  txlal  Jndce 
was  proper. 
The  Judgmdt  will  be  affirmed. 

BROWNE,  0.  J.,  and  TAYLOR,  SHACK- 
LDFOBD,  WHITFIELD,  and  ELUa*  JJ., 
concur. 

'  (una.  «H) 

HOWARD  v.  STATE. 
(Supiema  Court  of  Xlt^da.  llardi  24,  I&ITJ 

(SvUabut  bp  the  Oomrt.) 

1.  HoiaczDH  «=atl42(7)— InnicncBHT— PBoor 

ANO  VABIAHOB— iHBIBiniXNT. 

Thnre  is  no  fatal  variance  between  the  al- 
legation and  the  proof  of  the  instrument  witb 
which  a  wound  is  inflicted,  if  the  instrument 
used  produccsr  w  Is  capable  ot  producine.  the 
same  kind  of  a  wound  as  the  instminent  wMTg- 
ed  In  the  indictment 

[Dd.  Notew— For  other  cases,  sea  Homteide, 
Cent  Dig.  S  206.] 

2.  Hoiaoinn  4=»142(7)— Asbautt  with  In- 
tent TO  MT7BDBB— VABIAnCB. 

Under  an  information  whidi  charpcs  an 
assault  with  intuit  to  murder  by  shooting  an- 
other with  a  deadly  weapon,  to  wit,  a  ahotfun 
loaded  and  charged  with  gunpowder  and  leaden 
balls,  a  conviction  will  be  sustained  on  proof 
that  the  wound  was  inflicted  witb  bird  ehot 
fired  from  a  gun  in  the  hands  of  the  accused. 

[Ed.  Note. — For  other  casea,  see  Homicido, 
Cent  Dig.  S  256.] 

8.  HomciDB  4=900— AssATnyr  with  iKmn 

TO  Kill— "Deadly  'Wbapob." 
A  shotgun  loaded  with  gunjiowder  and  bird 
shot  is  a  deadly  weapon  when  an  assault  Is 
made  with  it  on  a  person  within  the  rang*  <tf 
the  gun  to  kill  or  do  peat  bodily  hum  to  tiie 
person  aasaultod. 

[Ed.  Note.— For  other  caste,  see  Homidde, 
Cent  Dig.  S  11». 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Deadly  Weapon,] 

fikror  to  Ctrci^t  Ooozt,  Colnmbla  Oountr: 
U.  F.  Honie,  Judge. 

Nathan  Howard  was  convicted  of  an  ag- 
gravated aaaaoU^  and  he  bilnga  enor. .  Af- 
firmed. 

A.  J.  Henry,  of  Lake  City,  for  plaintiff  In 
OT»r.  T.  F.  West,  Atty.  Gen.,  and  C.  O.  An- 
drew!, Aast  Atty.  Gen.,  for  the  Stata. 

BROWNE!,  C  J.  The  plaintiff  in  orror.  In- 
dicted In  the  circuit  court  of  CoIumbU  conn- 
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ty  for  an  usault  wltb  Intent  to  marder,  was 
found  guilts  of  an  ag^rarated  assault  and 
sentenced  to  confinement  at  bard  labor  in 
tbe  connty  Jail  for  a  period  of  bIx  montbs. 
He  seeks  leversa}  by  this  court  on  writ  of 
eiTor. 

Tbe  charging  part  of  the  indictment  is  as 
follows: 

"That  Nathan  Howard,  late  of  said  cotuitr,  on 
tho  15th  day  April,  A.  D.  1916,  in  the  coun- 
ty and  state  aforesaid,  with  force  and  arms, 
and  with  a  deadly  weap<Hi,  to  wit,  a  shotcun 
loaded  and  charged  with  gun  pofrder  and  leaden 
balls,  and  which  he  the  said  Nathan  Howard 
then  and  there  had  and  held  in  his  hands,  in 
and  upon  one  Mack  Caesar,  nnlawfoUy.  of  and 
from  a  premeditated' design  to  effect  the  death  of 
the  said  Ma<^  Caesar,  did  make  an  assault;  and 
the  said  Nathan  Howard  did  then  and  there  un- 
lawfally,  of  and  from  a  premeditated  design  to 
effect  the  death  of  the  said  Mack  Caesar,  shoot 
off  and  discharge  tho  leaden  balls  aforesaid  out 
of  the  shotgun  aforesaid  at,  toward,  against, 
upon,  and  mto  the  body  of  the  said  Mad 
Caesar." 

The  errors  assigned  for  which  plaintiff  in 
error  contends  are  based  upon  the  refusal  of 
the  circuit  Judge  to  give  to  the  Jury  this  spe- 
cial instruction  in  law  requested  by  liim: 

"The  proof  most  show  that  the  shotgun  admit- 
tedly used  in  the  enconntw  was  Imded  with 
powder  and  leaden  balla,  and,  whatever  yon  may 
believe  of  the  guilt  of  the  defendant  in  other 
respects,  you  cannot  convict  the  defendant  if 
you  believe  from  the  evidence  that  the  gun  was 
loaded  with  small  shot  instead  of  leaden  balls." 

The  only  evidence  of  how  the  gun  was 
loaded  was  given  by  tbe  defendant,  who  testi- 
fied it  was  loaded  with  **bird  shot"  The 
plaintiff  in  error  dtes  dictionary  deflnitlona 
to  show  the  distinction  between  the  terms 
"leaden  balls"  and  "shot"  Thus  from  the 
Standard  Dictionary:  Leaden  balls:  "Any 
spherical  or  conoid  projectile  larger  than  a 
small  shot"  Shot:  "A  spherule  or  pellet 
composed  principally  of  lead,  several  of 
which  are  used  for  one  loading  of  a  firearm; 
used  chiefly  in  shooting  small  game," 

The  Encyclopedic  Dictionary,  which  be 
dtes,  defines  shot,  "small  spherical  pellets  of 
lead  used  for  shooting  birds  and  other  small 
game,"  and  ball  (leaden)  as  "a  bullet;  a 
globular  piece  of  metal  designed  as  a  projec- 
tile to  be  expelled  from  a  musket  or  rifle." 
Tbe  Standard  Dictionary,  however,  gives  as 
its  first  definition  of  ball,  "a  globular  or 
spherical  body  of  any  dimensions,"  and  In  its 
synonyms  for  shot  gives  "ball,  bomb,  bomb- 
shell, bullet,  canister,  cbalnshot,  grape,  grape- 
ehot,  lead,  missile,  projectile,  shell,  shrap- 
nel, slug."  Soule's  Dictionary  of  Bngliah 
Synonyms  gives  for  ball,  "ndssile  (of  fire- 
arms), bullet,  shot,  projectile,"  and  for  shot 
he  ^ves  "ball,  bullet,  missile,  proJectUe." 
We  therefore  fall  to  find  any  authority  In  the 
lexicons  for  drawing  such  a  distinction  be- 
tween the  words  "leaden  balls,"  and  "bird 
shot,"  as  to  make  the  use  of  the  one  in  the  In- 
dlctmmt  and  of  the  other  in  the  proof  a  fa- 
tal wlance, 

[1]  If,  however,  niCh  a  distinction  were 
made  by  the  dlctionariea,  we  would  not  be 
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limited  by  them,  becauae  it  Is  a  well-settled 
principle  of  the  common  law  that: 

"Where  tho  instrument  laid  and  the  instru- 
ment proved  are  of  the  seme  nature  and  diar- 
acter,  there  Is  no  variance."  Wharton's  Crimi- 
nal Law  (11th  Ed.)  {  652. 

Continuing,  this  high  authority  says: 

"Tbus  evidence  of  a  dagger  will  support  tiie 

averment  of  a  knife," 

And  he  lays  down  the  doctrine  that: 
Where  It  is  proven  that  the  deceased  was 
killed  by  an  htstrument  "capable  <si  producing 
the  same  kind  ot  death  as  the  Inatiument  stated 
In  the  indictmimt,  the  vaziance  will  not  be  ma- 
teriaL"   Id.  S  OBSL 

[2, 1]  In  tbe  ease  of  Drnmmer  T.  State.  45 
Ela.  17,  83  ftouth.  1006,  third  beadnote,  this 
oourt  held  that: 

"Under  an  Indictment  which  diarges  an  as- 
sault with  intent  to  murder  by  shooting  with  a 
pisb^  a  conviction  may  he  had  on  proot  that 
the  shooting  waa  done  mth  a  gun,  the  two  weap- 
ons being  the  same  In  character  and  Inflicting 
the  same  dtaractar  of  wound." 

If  there  is  no  ffttal  Tarlanoe  where  the  in- 
stniment  laid  is  a  jfiBttA,  and  the  instrament 
proven  la  a  gun,  tbere  can  be  none  where  the 
variance  la  merely  In  tbe  slse  <^  tbe  mlsBlle 
with  whtdi  the  gun  or  pistol  la  loaded.  The 
fact  that  a  gun  loaded  with  large  shot  will 
kill  at  a  greater  distance  than  one  loaded 
with  bird  ahot  does  not  preclude  the  latter 
from  being  a  deadly  weapon  within  the  rai^ 
of  Its  killing  cmiacity;  neither  will  tbe  fact 
that  the  wound  Inflicted  was  not  a  deadly 
one,  support  tbe  contention  of  the  pi«<«M<f 
In  emnr  that  a  gun  loaded  with  bird  shot  dis- 
charged at  a  person  about  six  feet  away,  aa 
in  this  cas^  Is  not  a  deadly  weapon. 

In  the  case  of  Begina  t.  Warman,  2  Oar. 
&  K.  (81  ]&  O.  U)  106.  the  Indictment  charg- 
ed tbe  prlscHier  with  kUllng  his  wife  "with 
a  certain  Instnunent  called  a  'swingle*,  made 
of  wood,  iron,  and  leather."  The  evidence 
showed  that  her  death  had  been  <Aected  1^ 
a  blow  ca  the  head  given  with  "a  piece  of 
wood."   The  court  said: 

"In  a  ease  of  homicide  It  Is  sufficient  if  the 
mode  of  death  is  substantially  proved  as  laid, 
and  I  think  that  here  the  death  is  sufficiently 
shown  to  have  arisen  from  a  stroke  feltHiiously 
given  by  an  instrumeut  held  by  tbe  prisoner." 

In  the  case  of  Goodwyn  v.  State,  4  Smedes 
&  M.  (12  Miss.)  020,  the  indictment  charged 
that  the  mortal  wound  was  "given  with  a 
gun  loaded  with  powder  and  one  leaden  bnl- 
:  let"  Tbe  proof  waa  that  the  gun  was  load- 
ed  with  "du<*  shot"  The  defendant  requeat- 
ed  the  trial  Judge  to  charge  the  Jury: 

That,  "If  tbcT  behoved  firom  the  erideaee  that 
the  deossMd  came  to  his  death  by  meana  of  the 
shot  aforesaid,  and  not  by  one  leaden  ballet 
discharged  fmoa  said  shotgun  as  aDegad  in  the 
bill  of  ukUctnum^  thay  mnat  find  a  vetdlet  for 
the  accused." 

This  charge  the  oourt  refused,  but  charged 

the  Jury: 

"That  the  said  proot  was  soffldent  to  sustain 
the  said  bill  as  alleged  in  the  indictment" 

In  passing  on  the  charges  requested  by  the 

defendant  tbe  Snpr^ne  Conrt  ot  UlsalaalpiA 

■aidi  ' 
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"^le  duLTse  KQiiested  was  dearly  properlr 
refused.  The  instrument  by  whldi  the  death  ifl 
caused  need  not  necessarily  be  strictly  proved 
as  laid  in  the  indictment,  and  proof  of  its  hav- 
ing been  caused  by  any  ouier  instrument  capable 
of  loodudng  death  in  a  similar  mode,  satiafles 
the  indictmait  in  that  reject" 

In  the  Mlsedaaippl  case  the  variance  be- 
tween the  aUegatlon  and  the  proof  was 
somewhat  greater  than  in  the  instant  case, 
in  that  in  the  former  the  allegatlm  was  that 
the  gnn  was  loaded  with  "one  leaden  baU,** 
and  in  the  case  under  consideration  the  alle- 
gation is  "leaden  balla"  Shot,  according  to 
the  American  Standard,  range  in  rize  from 
No.  12,  the  smallest,  to  No.  1,  and  thcot  the 
size  is  designated  by  letters ;  B  being  the  next 
largest  In  size  to  No.  1.  and  increasing  until 
TTTT  is  reacaied,  which  are  qnlte  large. 
The  gradatimi  In  size  Is  very  gradual,  and  It 
would  be  Impractfcable  to  accept  the  distinc- 
tion Bonght  to  be  made  by  plalntifC  In  error, 
and  detennlne  Just  when  these  peUets  of  va- 
rying sizes  cease  b^ng  shot  and  become 
leaden  balls.  The  Instrument  with  which  the 
wound  was  Inflicted  In  this  case  was  "shot,** 
and  this  term  Is  sufficiently  comprehensive 
to  embrace  all  projectiles  prt^ulsed  by  high 
ezplodves  out  of  any  instrument  (tf  death, 
from  the  smallest  shot  known  as  mustard 
seed,  to  the  largest  armor-plerclng  shot  used 
in  ordnance. 

There  was  no  material  rariance  In  the  de- 
scription of  the  Instrument  whldi  inflicted 
the  wound,  as  laid  in  the  Indlcbnoit  and  the 
instrument  proved,  and  there  wbb  no  error 
In  the  court  refusing  to  ^ve  the  charge  com- 
plained of.  As  the  evidence  fully  sustained 
the  verdict,  we  find  no  reversible  error. 

The  judgment  is  affirmed. 

TATIiOIt,  SHAOKLETOBD,  WBITFIBIiD, 
and  EILIJS,  JJ.,  concur. 


041  La.  144) 

No.  21099. 

BORDES  V.  BANK  OP  ST.  BEENARD. 

(Supreme  Court  of  Louisiana.    May  10,  1916. 
On  the  Merita,  March  12,  1917.  Re- 
hearing Denied  April  16.  1917.) 

(SvJtaJtua  hv  Biitwial  Staff,) 

1.  Appeal  and  Bbrob  ^»796(S)— Dibuissal 
OF  Appeai>-Gbouitds— Monow. 

AU^ations  in  a  motion  to  dismiss  the  ap- 
peal that  It  was  not  taken  and  filed  within  the 
required  delay,  that  the  transcript  was  not 
complete,  and  that  the  certificate  m  the  clerk  is 
not  such  as  the  law  requires  because  It  showed 
that  certain  documents  were  not  indnded  in 
the  transorlpt,  are  too  vague  and  general  to  be 
considered,  and  the  first  ground  named  does  not 
raise  the  obJeed<m  that  the  oppeal  hood  was 
Gled  more  than  12  mmtlis  after  the  date  of  the 
Judgment. 

[Bd.  Note.— F(w  other  caaesi  sae  AkwbI  and 
Eiror,  Gent  Dig.  1 3143.] 

2.  AmVAL  AND  Bbbob  «s>797(1)— Disuissal 

or  AFPXAXi— MOTZOK— TDCB  TOB  IfAKUfO— 

iBBSQUUBITIEa. 
A  motion  to  disndsB  an  ap^mal  because  of 
dday  in  filing  the  bond  and  of  omisgions  from  the 


transcript  Is  based  on  mere  irregnlarltiies,  which 
cannot  be  considered,  unless  the  eourt^a  at- 
tention was  called  thereto  within  8  days  from 
the  filing  of  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.      3149,  3150.] 

8.  Appeal  and  Ebbob  $=9322— Pabtiks— Ap- 
pellees—Judoubnt  FOB  Ohlt  OnE  DETEzro- 

ANT. 

Where  plaintiff  brought  suit  against  a  bank 
in  contract  for  r^usal  to  honor  his  diecks, 
and  a  suit  In  t<Mrt  against  one  who  has  garaisbed 
the  bank  and  thereby  caitsed  it  to  di^onor  his 
checks,  and  bot^  defendan4B  filed  exertions  to 
the  petition,  a  judgment  in  favor  of  defendant 
bank  and  against  luaintifl  sustaining  Uie  excep- 
tion of  no  cause  of  action  filed  by  defendant  and 
dismissing  plaintiffs  suit  at  his  cost  is  a  judg> 
ment  only  betwe^Q  plaintiff  and  tlw  bank,  so  that 
the  other  defendant  is  not  a  necessary  party 
to  an  appeal  therefrom. 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  1795-1797.] 

On  the  Blerits.. 

4.  OABlf  ISHMBNT  <S=»23a— BFraOT  AS  BbTWBBW 

Defendant  and  Garnishee. 
A  bank  is  excused  trcm  performing  its 
agreemmt  to  honor  diecks  oi  a  oiBpoaitDr  to  the 
amount  of  a  note  and  mtntgage  ddivered  by 
him  to  the  bank  where  the  note  and  mortgage 
were  garnished  by  another,  even  though  ths 
garnishment  was  void,  since  the  bank  would  not 
have  accepted  the  note  subject  to  a  void  garnish- 
ment, and  the  depositor  hftd  therebm  failed 
to  pmorm  his  agreement. 

[Ed.  Note.— For  other  cases,  sst  Gainishnmtt 
Cent.  Dig.  S§  435-444.] 

5.  GaANISHMENT  $=9230— Afl  BSTWElIf 

Dependant  and  Gabnishze. 
The  fact  that  Ae  garnishment  was  on  a 
Judgment  for  a  sum  leas  than  the  note  and 
mortgage  does  not  require  the  bank  to  honor  the 
depositor's  diecba  up  to  the  amount  of  the  ex- 
cess ot  the  note  ow  the  garnishment,  since  the 
note  wimid  have  had  to  be  sold  to  satisfy  the 
Judgment  and  the  bank  was  not  bound  to  ac- 
cept a  joint  tenure  when  It  had  bargained  for  a 
sole  t«iure,  nor  bound  to  bother  itself  with  a 
litigation. 

[Ed.  Note.— For  other  cases,  ass  Qamishmtnt, 

Cent.  Dig.  §S  436-444.] 

Appeal  from  Twent7-Mnth  Judicial  Dis- 
trict Court,  Parish  of  St  Bernard;  B.  Eko- 
met  Hlngle,  Judge. 

Action  by  Joseph  Bordee  against  the  Bank 
of  St.  Bernard  and  another.  From  a  Judg- 
ment in  favor  of  the  defendant  bank  and 
against  the  plaintiff  sustaining  the  exertion 
of  no  cause  of  action  flJ.ed  by  defendant,  and 
dismissing  plalntUTs  suit,  plaintiff  appeals. 
Motion  to  rtiflmiai^  the  appeal  denied  and 
Judgment  affirmed. 

Femand  F.  Teissier  and  Oscar  Schretber, 
both  ot  New  Orleans,  for  appelant.  Ollvir 
S.  Uvandals,  of  New  Orleans,  tar  appelle& 

PROVOSTT,  J.  Motion  Is  made  to  dismiss 
this  appeal  on  the  following  grounds: 

"fl)  That  said  appeal  was  not  talien  and  Sled 
witnin  the  required  delay  as  fixed  by  law. 

**(2)  That  the  transcript  hereiu  Gled  is  not 
complete,  and  does  not  contain  all  the  docu- 
ULents  pertaining  to  same. 

"(3)  That  all  parties  were  not  made  and  cited 
to  this  ai^eal. 

"(4)  That  the  eotifieate  of  the  clerk  is  not 
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Budi  u  the  law  reauini,  u  It  riunn  oortaln 
documents  u  not  beinK  ineliided  In  oie  tnn> 
•cripL" 

[1,  J]  We  learn  from  the  brief  that  the 
flrgt  of  these  grounds  of  dismissal  Is  based 
ttpon  the  fact  that  the  bond  of  appeal  was 
filed  more  than  12  months  after  the  date  of 
the  Judgment  As  an  allegadon  of  that  fact 
the  lanffnage  of  tiie  motion  to  dismiss  Is  too 
Tagne  and  general.  Vague  and  general  alle- 
gations will  not  support  a  pleading  In  this 
court  any  more  than  in  the  trial  court.  The 
same  gmerallty  and  vagueness  Is  found  in 
the  language  of  the  second  and  fourth 
grounds.  These  three  grounds  are  not  stated 
with  sufficl^t  particularity  to  call  tot  con- 
sideration. But  we  will  add  that  even  if 
well  pleaded  they  could  not  avail,  as  they 
are  based  oo  mere  Irregularities  which  In  or- 
der to  serve  for  the  dismissal  of  an  appeal 
would  have  had  to  have  been  called  to  the 
attention  of  the  court  within  3  days  from 
the  filing  of  the  transcript;  and  the  motion 
to  dismiss  in  this  case  was  not  filed  within 
that  time.  Coreil  v.  Welsh,  120  La.  558,  45 
South.  438 ;  Barton  t.  Bnrbanlc,  119  La.  227, 
43  South.  1014. 

[9]  The  facts  in  connection  with  the  alle- 
gation of  want  of  proper  parties,  constitut- 
ing the  third  ground  of  dismissal,  are  as 
follows:  The  suit  originally  was  against  the 
Bank  of  St.  Bernard  alone,  in  damages  for 
failure  to  honor  the  checks  of  plaintiff.  The 
reason  of  the  bank's  refusal  was  that  the 
coUaterals  which  were  to  serve  as  security  for 
the  payments  which  were  to  be  made  for 
plaintiff  were  garnished  by  one  Leon  Bonzl- 
qoea.  The  bank  filed  an  exception  of  no 
cause  of  action.  B^re  this  exertion  bad 
been  fixed  for  trial,  plalnUff  filed  a  supple- 
mental petition,  alleging  that  the  garnish- 
ment had  be«i  illegal,  and  asking  for  Judg- 
ment in  Bolido  against  Oie  bank  and  Bonsl- 
qnes.  The  salt  against  Bonaiques  was  in 
tort;  that  against  the  bank  was  originally 
On  contract,  and  contimwd  to  be  so.  Mo  al- 
legation was  made  in  the  anp^emental  peti- 
tion connecting  the  bank  in  any  way  with 
the  alleged  tort  To  this  supplemental  peti- 
tion the  bank  filed  the  same  exertion  aa  to 
the  (fflglnal  petition:  That  It  showed  no  cause 
of  actl<Hi.  The  deception  to  the  original  peti- 
tion had  not  stated  why  a  canae  of  action 
was  not  stated.  That  to  the  supplemental 
petlUmi  did  so.  It  averred  that  no  cause  of 
Adioa  was  shown  tor  the  reason  that  the 
bank  was  Juatifled  in  refusing  to  make  fur- 
ther payments  after  the  collateral  security 
bad  been  garnished. 

l^iB  reason  asidgaed  by  Bouzlquea  in  hla 
exception  why  the  petition  showed  no  cause 
of  action  against  blm  was  that  the  petition 
did  not  deny  that  the  garnishment  bad  lasor 
ed  upon  a  Judgment 

The  minutes  read  that  "the  excepUon"  was 
fixed  for  trial ;  that  "tbe  ezeevtlon"  was  ar- 
gued and  submitted ;  and  that  the  court  xea- 
dned  the  following  Judgment: 


"It  is  ordered,  adjudged  and  decreed  that  there 
be  judgment  herein  in  (aror  of  def«idant  Bank 
of  St  Bernard,  and  against  plaintiff.  Joa^h 
Bordee,  sustaining  the  ezceirtitm  ct  no  cause  of 
action  herein  filed  by  defendant,  and  dismissing 
plaintifrs  suit  at  his  costs." 

One  day  short  of  12  months  thereafter 
plaintiff  filed  a  petition  for  appeal.  In  which 
he  alleged  and  prayed  as  follows: 

"Tlut  a  judgment  in  favor  of  the  Bank  of  St 
Bernard,  one  of  the  defendaiitB  herein,  was  ren- 
dered and  signed  on  December  16,  1913 ;  that 
said  judgment  is  contrary  to  the  law  and  the 
evidence;  end  that  'petiti<mer  .  is  aggrieved 
thereby  and  desires  to  appeal  therefeom  devolu- 
tively  to  the  honoraUe  Supieme  Court  of  the 
state  of  Louisiana. 

"Wherefore  petitions  prays  that  an  order  of 
appeal  devolutive  from  said  judgment  return- 
able, •  •  •  and  further  prays  tliat  the  Bank 
of  St  Bernard  be  dted.  •  •  • " 

The  court  made  its  order  in  conformlt?. 
with  this  prayer;  that  Is  to  say,  granted  the 
order  of  appeal  and  directed  the  Bank  of  St 
Bernard  to  be  cited. 

The  question  presented  is  whether,  under 
the  foregoing  clrcnmatanoes,  Bonziques  was 
a  necessary  party  to  the  appeal. 

It  will  be  noted  that  the  minutes  read  that 
"the  exception,"  In  the  singular,  not  the  ex- 
ceptions, in  the  plural,  was  fixed  for  trial 
and  tried ;  and  that  the  judgment  is  in  favor 
of  "the  defendant  Bank  of  St  Bouard," 
with  no  mention  of  Bouzlques. 

According  to  this,  Bouzlquefl  was  no  party 
to  the  judgment 

But  It  win  be  noted,  on  the  other  band, 
that  by  the  judgment  the  suit  for  plaintiff 
is  dismissed  with  no  reserve  as  to  Bouzlques ; 
in  other  words,  Is  dismissed  as  to  both  de- 
fendants, apparently. 

The  cause  of  action  against  the  bank  not 
having  been  the  same  as  that  against  Bomd- 
gues.  and  the  minutes  and  the  Judgment  not 
showing  positively  that  the  cause  of  action 
aa  against  Bouzlques  was  passed  on,  we 
think  that  the  situation  must  be  taken  to  be 
that  the  Judgment  was  cmly  as  between 
plalntlfE  and  the  bank,  and  that  therefore 
Bouzlques  was  not  a  party  to  It.  and  la  not 
Interested  In  Its  maintenance  and  was  prop- 
erly i^t  out  of  the  appeal. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 

On  Ibe  UeritB. 

Plaintiff  allies  that  be  and  the  d^sndant 
bank  entered  Into  an  ^reement  in  pursuance 
of  which  be  placed  In  the  bands  of  the  bank 
a  certain  m(Hl;gage  note,  and  the  bank  agreed 
to  honor  his  checks  up  to  the  full  amount  of 
said  note ;  and  that  a  Judgmmt  having  been 
obtained  in  another  parish  against  him,  and 
garnishment  process  having  issued  upon  this 
Judgment  and  berak  sacred  upon  the  bank,  the 
latt^,  by  reason  thereof,  refused  to  honor 
his  diet&a— to  bis  damage,  eta,  for  wliidi  be 
prays  Judgment 

An  exception  of  no  cause  of  action  was  sus- 
tained, on  the  ground  that  in  view  of  the 
said  garnishment  the  bank  was  no  longer 
bound  to  honor  the  che<^        ^  . 

Digitized  by  CjOOg  IC 


886 


74  SOUTHERN  RBFOBTEB 


Against  lliat  podtkm  the  plaintiff  con- 
tends tliat  gam  lab  meat  cannot  lasue  from 
one  pariah  to  another  upon  a  Judgment ;  and 
that  therefore  the  said  garnishment  was 
nnll,  and  could  be,  and  shoald  faaTe  been, 
disregarded  by  the  bank. 

[4]  Whatever  merit  there  may  be  In  the 
contention  that  the  gnmlshment  proceeding 
was  null,  we  are  of  opinion  that,  sach  as  the 
gamidmient  was,  it  had  the  effect  of  bring- 
ing a  change  in  the  sitnation  such  as  Jostl- 
fied  the  banlc  In  no  Icnger  htmortng  the 
<Aecks.  When  the  agreement  was  entered  in- 
to, this  note  was  perfectly  good,  and  plaln< 
tUTs  title  to  It  was  unclouded.  The  defend- 
ant bank  would  not  have  aoc^ted  It,  would 
not  have  made  the  agreement,  if  the  situa- 
tion had  been  otherwise;  If,  for  instance, 
garnishment  process  bad  already  been  levied 
upon  the  note.  It  would  have  made  no  dlf- 
femce  that  counsel  learned  In  the  law  mi^t 
have  advised  that  the  gamiabment  proceed- 
ing was  null,  and  that  the  courts  would  so 
hold;  the  bank  would  have  required  the  note 
to  be  first  cleared  of  the  garnishment  seiz- 
ure before  it  would  accept  It  as  the  equiva- 
lent of  a  cash  deposit,  and  pay  out  its  money 
on  that  hypothesis.  PlaintltfB  part  of  the 
agreemoit  was  therefore  to  furnish  this  note 
in  this  untrammeled  and  unclouded  condl- 
tioo.  The  effect  of  the  garnishment  was 
practically  to  cause  plaintiff  to  fall  to,  carry 
oat  that  part  of  fbe  agreement;  and  the 
&llare  of  plaintiff  to  cany  out  Ids  part  of 
the  agreement  was  good  reason  for  Oie 
bank's  refusal  to  carry  oat  Its  part. 

[I]  The  note  was  for  f2,e0O,  and  the  gar- 
nishment called  for  only  $500.  The  cbedts 
were  for  less  than  ^,000.  Plaintiff  ccmtends 
that,  at  any  rat^  the  garnishment  was  no 
excnae  ior  not  carirlng  out  the  agreement  np 
to  the  amount  of  this  margin  of  $2,000. 

The  answer  Is  threef<^d:  (1)  That  denote 
would  have  had  to  be  sold  to  satisfy  this 
$500;  (2)  the  bank  was  not  bound  to  accept 
a  J<dnt  tenure  whra  It  had  bargained  for  a 
sole  toiare;  (8)  it  was  not  bound  to  botli» 
Itself  with  a  litigation  when  nothing  of  that 
kind  had  entered  Into  its  barsaln. 

Judgment  affirmed. 

SOMMOBVIUJI,  J.,  ooncon. 


a<i  Ls.  ISO) 

No.  22S48. 
STATE  r.  McINTOSH. 
(Baprems  Oonrt  of  Louisiaiia.  March  12,  lftl7. 
Refa«u4ng  Denied  AprU  16, 1»17.) 

(BtfUahu*  if  <&«  Oom-t.) 

1.  OsnonAL  ItA.w  ^»1106H(9  — Apfbui— 
Von  Dm  BxAmrATioir  or  jqbobs. 
Where,  In  the  ezamlnatlMi,  on  roir  dlr^  of 
proimsed  Juron,  defendant  adopts  a  line  of  In- 
qoin  obnoosty  intended  to  be  directed  to  all 
US  jnron,  with  a  view  of  ascertaining  thdr  min- 
ions upon  a  question,  to  arise  In  the  cass,  which 
be  oondders  importsnt  to  Us  iirtecest,  snd  the 


inqniry  is  sappressed  by  the  raUns  ot  the  trill 
judge,  defendant  is  entitled  to  a  isview  of  waA 


niiing,  on  the  appeal,  even  thoo^  he 
have  exhausted  his  peremptory  dtaUengcs  a 
the  impaneling  of  the  jury,  nnce,  if  the  inqiniT 
was  comprtent,  the  crot  in  the  raling  was  new 
cored  or  rendered  ham^esi,  as  he  most  ba*» 
bera  con^)eUed  to  accept  all  the  jarora  tr? 
whom  be  was  tried,  without  knowing  the  wvwt 
of  either  of  th^  oiraa  the  qneatitHi  abovC  which 
he  nought  information. 

(Ed.  Note.— For  other  cases,  see  OeUu: 
Law,  Cent  Dig.  H  S115.  811&] 

2.  Jttbt  «s»1S1(8)— Yon  Dm  Euvhtatiox 

— SOOPB. 

In  the  examination  of  proposed  Jurors  «s 
ftAr  dire,  defendant  is  not  entitled  to  Inqoire  coo- 
cerning  their  oj^nloos  as  to  the  cxcdibility  o! 
witnesBea  nptMi  whom  he  ttcneets  to  rdr*  sneh 
an  inquiry  being  unressonable  and  caleolated  to 
confuse  and  obstruct  the  administration  of  crio- 
inal  justice. 

riCd.  Note.— For  other  cases,  see  Jury.  OeaL 
Dig.  I  568.1 

3.  Gbiuinal  Law  4=»1068C(>— AmoATiT  or 

JtFROBS— CONSIDBUTION. 

Where  an  affidavit,  by  jurors  in  a  criminal 
case,  which  tends  to  show  misconduct  on  tit* 
part  of  the  jury,  appears  in  the  transcript  of 
oppesL  in  connection  with  a  motion  for  new 
trial,  but  does  not-  appear  to  have  bem  offersd 
on  the  hearing  ot  the  motion,  filed,  or  ciKiddcnd 
by  ttie  trial  judge,  and  is  not  refored  to  in 
his  ruling  on  such  motion  or  in  the  l»ll  reserved 
thereto,  it  will  not  be  nmddered  by  tbSM  eann. 

[Ed.  Note.— For  other  cssflS,  see  (MmfBsl 
Law,  Cent  Dig.  |  2780.] 

4.  GBiifxirAL  Law  «— iSao  YM>iog— Oob—c- 

Tioir. 

TTnlesi  a  verdict  has  been  received  and  re- 
corded, it  is  competent  for  the  court  to  order 
the  iuTj  to  correct  it,  if  it  iM  illeieal  and  anan- 
thtHised,  sad  return  a  verdict  whldi  maj  be  giv- 
en effect 

[Ed.  Note.-^ror  other  eases,  see  Crlmiaa] 
Law,  Cent.  Dig.  H  2109,  2110.  2112.] 

Appeal  from  Seventh  Judicial  District 
Court,  Parish  of  Richland;  John  B.  Ucln- 
tosb.  Judge. 

John  H.  Mcintosh  was  cwvlcted  (tf  mur- 
der, and  he  appeals.  Affirmed. 

See,  also,  136  La.  1000,  68  South.  lOi. 

Oeorge  Wesley  Smith,  of  BayvUle,  tor  ap- 
pellant. A.  T.  Ooco.  Att7.  Oen..  and  C.  J. 
Ellis,  Diet  Att7.*  ot  RayvlUe  (T.  R.  Hbdce; 
of  RayrlUe,  Percj  Sand^  of  Ifonioeh  and 
Vwnott  A.  Ooco^  of  IfartEBTme^  of  ommad). 
fiur  the  Stateu 

UONROB,  0.  J.  [1]  DeTendant.  thravgh 
ooonsel,  excepted  t»  the  rnllng  of  flw  trim 
court  flOBtaining  an  ohJecUtm,  nude  by  Que 
prosecuting  officer,  to  certain  questlMis  pte- 
poinded  oa  behalf  ot  detaidant  in  the  ex- 
amlnatlWt  <m  voir  dire,  of  F.  TUlmui.  a 
prospectlTe  Jnror.  The  qnesdons  are  snm- 
marlzed  in  the  brief  of  conned  aa  fitdlows: 

"If  accepted  as  a  juror,  are  you  wllUag  to 
accept  ss  evidence,  and  give  due  iraUit  to  the 
testimony  of  experts  as  to  the  cause,  effect,  treat- 
meatt  and  cure  of  Insanity,  and  mat,  in  their 
opinion,  the  long-continued  use  of  mon^iine 
(drags)  will  resolt,  under  given  coaditfaxw.  is 
insanity,  maniacal  outbursts  and  irreeistihle  In- 
aane  bapulMa.**    (Objected  to  for  the 
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that  it  ii  an  Improper  qnestion  to  ask  a  jaror 
on  bii  Todr  dir«,  then  being  no  wach  question 
pending  before  him,  and  that  (it  is)  to  aak  him 
to  prqudge  the  testimonr  bum  the  case  is 
tried.) 

We  discover  from  the  record  that  the  pnh 
spectlve  Jaror  to  wbtnu  the  qnoBtiODB  were 
propounded  did  not  s^e  on  the  Inry  by 
which  defendant  wn»  tried,  but  It  does'  not 
appear  whether  he  was  diallenged  for  cause, 
or  peremptorily,  and,  if  so,  by  whom,  and  It 
is  admitted  that  defendant  not  exhaust 
his  perwnptory  chall^ses;  from  whidi  It 
Is  argned  by  the  state  that  defaidaat  "has 
Allied  to  show  wherein  he  was  injured.  In 
that  he  does  not  show  that  he  was  forced  to 
accept  this  Jnror,"  or.  It  may  be  said,  any 
other  Juror  who  was  objectionable  to  him  by 
reason  of  the  exhaustion  of  his  challenges. 
Counsel  for  defendant,  on  the  other  hand, 
imitends  that  It  was  unnecessary  that  his 
peremptory  challenges  should  have  been  ex- 
hausted In  order  to  entitle  him  to  relief  In 
the  case  as  presented. 

"To  so  require,"  he  arsucs  "would  frace  the 
accused  to  aric  q&eationa  of  the  first  twelve  men 
and  then  challenge,  and  this  wonld  be  a&reason' 
able  and  very  nearly,  11  not  quite,  contempt  of 
court,  ^e  queetion  was  not  permitted,  and  It 
was  then  that  d^endant  was  not  permitted  to 
select  an  unprejudiced  and  unbiased  jury.  If  a 
juror  Is  prejudiced  against,  and  unwilling  to 
nccept,  the  very  class  of  evfd«ace  defendant  re- 
lies upon  to  establish  his  defense,  it  matters 
very  little  that  the  Juror  has  no  bias  for  or 
against  the  accused,  and  has  neither  f<vtaed  nor 
expressed  an  <n4iiioD  as  to  the  guilt  or  innocoice 
of  the  accused.  *  *  *  The  mere  fact  that  a 
juror  may  show  himadf  to  be  a  competent  juror 
m  answer  to  the  set  and  usual  queEitions  pro- 
pounded to  him  on  his  voir  dire  does  not.  by  any 
means,  conclude  the  examination.  The  defend- 
ant  oni^t  to  be  allowed  to  ask  such  further  ques- 
tions, within  reasonable  limits,  as  will  disclose 
any  tendencies  of  mind  or  reason  which,  in  the 
opfnitm  ot  the  defendant,  would  make  the  juror 
unacceptable." 

We  concur  In  the  view  expressed  by  de- 
fendant's counsel  to  the  extent  that  we  do 
not  consider  the  well-established  rule  in- 
voked by  the  state  ftcvUcable  to  the  condi^on 
here  presented.  Tliat  rule  is  predicated  on 
the  Idea  tliat,  wUle  the  purpose  of  the  Con- 
stitution and  statutes  Is  to  obtain  an  Im- 
partial Jux7  In  every  case,  the  rejection  of 
a  particnlar  jntor  has  no  tendency  to  iwe- 
vent  the  accompllshmcsd  of  that  purpose, 
quoad  the  defendant  In  a  crlmioal  case,  so 
Umg  as  be  lias  not  exhansted  bia  peranptory 
challOMEes  before  the  Jury  Is  cfflnpleted,  dnce,- 
untll  thai,  he  lias  It  in  his  power  to  diaBenge 
any  Juror  whom  he  may  consider  partial  or 
lnc(Wetent 

In  this  eas^  howeror,  the  purpose  of  de- 
fradant's  counad  was  to  ascertain  the  ilenra, 
not  only  o£  HkO  prcqwsed  Jnror*  bat  of  otbws 
to  be  tmdned,  upon  the  mattw  concerning 
iriildi  the  enduded  questions  were  pnvound- 
«d,  in  Older  that  defendant  might  be  able  to 
form  an  opinion  as  to  whether  the  proposed 
Juroxa  mnild  be  acc^irtable,  and,  acccadiog 
to  bis  view,  competent  to  serve  in  the  case. 
It  Is  obrlons  tberefbn  tba^  If  the  matter  in 


qnesUcRt  was  a  propu  sabject  of  tnoidry.  tiie 
suppression  of  ttiat  invilry  was  the  d«ilal 
of  A  zl^t,  and  tbe  orror,  so  committed,  was 
never  cured  or  rendered  harmless,  even 
though  defendant  had  used  none  of  his  per- 
emptory challenges,  since  be  must  have  been 
compelled  to  accept  all  of  tbe  Jozors  by  whom 
be  was  tried  without  knowing  the  views  of 
either  of  them  upon  the  qneeUon  about  which 
be  sou^t  Information.  We  are  tlieretbre  of 
oidulon  that  be  is  entitled  to  a  ruling  upon 
tbe  main  qnestl<Hi  broufl^t  up ;  1.  e,  whether 
the  views  of  tbs  proposed  Juior,  concerning 
ttie  credU>illt7  of  ezpwt  testimony,  was  a 
proper  subject  of  inquiry. 

It  must  be  conceded  that,  though  a  Juror 
be  Impartial  as  to  the  particular  defendant 
on  trial — ^having  no  pr^udlce,  personal  to 
him,  dther  In  his  favor  or  against  him — he 
may  entertain  views  on  other  subjects  which 
may  disqualify  him  from  trying  su(4i  defend- 
ant, as,  for  Instance,  he  may  be  a  member  of 
an  association  organized  for  the  proeecutlon 
of  the  offense  ft>r  wbldi  tbe  defendant  Is  to 
be  tried,  or  may  be  particularly  prejudiced 
against  that  offense,  or  against  tbe  buslnees 
In  which  defoidant  la  engaged,  or  the  race 
of  which  be  Is  a  member,  or  upon  so  many 
other  matters  that  may  affect  his  Judgment 
that  the  courts  of  last  resort  have  been  un- 
able to  establish  any  rule  that  can  properly 
be  applied  in  all  the  cases  that  arise  and 
much  is  left  to  the  discretion  of  the  trial 
courts.  Counsel  for  defendant  concedes,  and 
the  authorities  sustain  that  view,  that  the 
examination  of  a  Juror  on  bis  voir  dire 
should  be  confined  "within  reasonable  lim- 
its" ;  but  he  associates  the  Idea  of  "reas(Hi- 
able  limits"  with  such  an  Inquiry  as  will  sat- 
isfy the  defendant,  or,  to  use  his  language, 
"as  will  disclose  any  tendendee  of  mind  or 
reason,  i^di,  bt  the  opinion  of  the  defvid- 
ant,  woold  make  the  Juror  unacceptable," 
whereas,  as  we  understand  It,  the  question 
of  reasonableness  vel  non  Is  to  be  determined 
by  the  courts,  with  reference  to  the  recogniz- 
ed rules  which  govern  the  practical  admin- 
istration of  Justice  in  criminal  cases.  Oon- 
sidralng,  Unen,  tbe  Immediato  question  pre* 
sented,  It  mold  appear  that  If  the  credibility 
of  tibe  witnesses,  upon  wbmn  a  defendant  in 
a  criminal  prosecution  expects  to  rely,  can 
be  made  the  subject  of  Investigation  and  dis- 
cussion, as  one  of  the  incidents  in  the  ejec- 
tion of  the  Jurors  by  whom  he  is  to  be  tried, 
the  more  notorious  the  depravity  of  such  de- 
fendant and  his  witnesses,  the  greater  the 
likellbood  ot  bis  escaping  trial  altogether. 
If  he  be  prooecnted  for  perjury  and  his  sole 
witness  be  a  person  who  has  been  many  times 
convicted  of  that  ofltes^  It  would,  innbably, 
be  difflcnlt,  and  perhaps  impoeslUe,  to  find 
a  Juror  who  would  give  "due  weltfit^  to  the 
testimony  of  eUh»;  and.  In  any  caaa^  it 
would  seem  to  be  necessary  to  maiaiial  the 
witnesses  on  eittw  iUle  and  obtain  frosi  eadt 
Jnror,  la  advance  of  the  trial,  an  aplnlm  as 
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to  the  welgbt  that  be  wttl  give  to  tbe  te»- 
Umony  of  eadi  wltaicM,  after  be  diall  tUTe 
heard  it,  and  all  that  without  any  notice  of 
an  Intention  to  impeach,  and  with  the  expec- 
tation that  the  trial  iodge  will  make  a  mling 
wbi<A  will  Deceaserlly  loTOlve  an  Inferential 
exproaaioo  of  opinion  upon  a  matter  which 
oar  law  has  relegated  to  the  Jury,  when  im- 
paneled and  dialled  with  the  case,  and  con- 
oemlDC  which  It  has  prohibited  the  trial 
lodge  fnun  t**t-  be  has  any  opin- 

ion. 

In  Gommonwealtb  ▼.  Porter,  4  Gray  (Mass.) 
42S,  the  defendant's  ooonsei,  bet&re  the  Jary 
bad  been  Impaneled,  offered  to  prove  that 
some  of  the  Jnron  had  stated  that  they 
would  beUere  a  certain  Howard,  who  was 
thereafter  to  be  called  as  the  main  witness 
for  the  states  and  whom  defekttnt  had. 
nnsoooessfnlly,  attempted  to  Inqteadi,  In  a 
prosecution  under  another  Indictmnt  The 
trial  court  rejected  the  eridence,  and  Its 
ruling  was  afflnned  by  the  Supreme  Judicial 
Court,  where  It  was  said: 

"The  counsel  for  the  defeodant  proposed  to 
inquire  of  the  jury  if  tbey  had  formed  and  ex- 
preraed  any  opinion  as  to  the  credibility  of  How- 
ard, lie  court  declined  to  have  the  qncetion 
put  The  Inquiry  was  nord,  and,  If  competent, 
would  certainly  be  a  rreat  reUef  to  persons  In- 
dicted, who  are  anxious  not  to  be  trim;  for  just 
in  the  degree  that  the  character  of  the  witnesses 
to  be  called  was  well  known  and  respected  would 
the  objection  prevail.  If  the  witneas  happened 
to  be  an  individual  known  and  revered  by  all 
his  fellow  citizens  as  a  man  without  reproach, 
ever^  memt>er  of  the  panel  would  have  formed  an 
opinion  as  to  bis  credibility." 

In  State  v.  Ererltt,  14  Wash.  574,  45  Pa& 
150,  a  prospective  juror  was  asked  several 
questions,  the  substance  of  which  was  wheth- 
er, In  the  event  that  defendant  should  take 
the  stand  as  a  witness,  the  fact,  that  he  was 
charged  with  cattle  stealing,  would  prejudice 
the  Juror  against  hia  testimony.  The  court, 
after  referring  to  the  peculiar  position  of  a 
defendant  in  such  case,  appearing  as  a  wit- 
ness In  his  own  behalf,  and  the  law  concern- 
ing ills  failure  bo  to  appear,  proceeded  as  fol- 
lows: 

"Again,  as  to  the  other  pliaae  o£  the  question, 
when  the  defendant  enters  a  witness  stand,  he 
enters  It  under  the  same  rules  and  on  the  same 
footing  as  any  other  witness,  and  he  has  no 
rigbt  to  attempt  to  ascertain  in  advance  what  the 
jury  may  think  of  his  credibility  as  a  witness. 
All  questions  of  this  dieracter  would  simply 
bare  a  tendency  to  confuse  and  entrap  jurors 
and  raider  tlie  sekictifm  of  a  legal  juror  almost 
impoBsibla." 

Our  oondnslon  Is  that  the  esaminatton 
pnvosed  by  defendant  woold  hare  been  on- 
reasonable,  would  have  established  a  bad 
precedent,  wfaidi,  it  followed,  would  lead 
to  confusion  and  obstruction  in  the  adminis- 
tration of  criminal  Justtee,  and  that  It  was 
properly  denied. 

[2]  2.  In  a  motion  fi>r  new  trial,  to  the 
overraling  of  wbIcA  a  bill  was  reserred,  it  la 
alleged  (and  the  allegations  ore  siipixnted 
by  an  aflBdarlt  that  appeazs  In  the  reooxd, 
signed  by  two  of  the  jurora  who  served  In 


the  case)  that  the  foreman  of  tbe  >ary 
stated  to  the  other  Jurors,  during 
liberations,  that  be  would  not  brieve 
oath  the  main  witness  called,  as  u 
by  drfendant  (and  who  had  testified  tkat 
had  received  defendant  at  his  sajiltaiii  a 
few  months  after  the  homicide,  that  be  wa5 
thca  insane,  and  that  the  witness  had  trea:-d 
him  for  the  m(»phine  haUt  and  toeUer*^ 
him  to  have  been  insane  at  tbe  time  of  zt- 
homicide),  and  had  made  other  mtMtemeiri 
of  fact  whldi  were  prejudicial  to  tbe  ch^- 
acter  of  sold  wttness,  none  eC  wfakk  bad 
been  testUed  to  on  the  trial,  and  wblck  were 
untrue  and  calculated  to  prejodkse  the  Jury 
against  defendant,  and  did  bidiiee  one  ot  the 
membeis  to  cbange  from  "not  santT.*  to 
"guUty,"  In  the  rendition  at  the  rerdScc 

It  does  not  a^/fiett  from  Qie  traiva^  that 
the  offldSTlt  to  iriikb  we  have  reCemd  was 
offered  in  evidence,  or  even  filed  In  tbe  dart's 
office,  nor  is  it  referred  to  in  the  Mlnntw. 
or  the  ruling  of  the  court.  We  most  SSHnee 
therefore  that  it  was  not  admitted  la  evl- 
deno^  or  cmsldered  by  tbe  trial  Jndge;  ami 
hence  we  are  unable  to  consider  it.  We  may 
say,  howerer,  that  our  examlnatltm  of  the 
many  adjudged  cases  to  which  we  hare  been 
referred  by  d^lmdsnt^s  learned  conneel  baa 
failed  to  satl^  us  that  they  furnish  author^ 
Ity  for  holding  tbe  instant  case  to  be  an  ex- 
ception to  tbe  rale  that  a  Jnrw  cannot  be 
heard  to  Impeach  bis  verdict 

[3]  S.  It  appears  from  the  ranainlng  tkill 
(which  has  not  been  made  the  basis  of  any 
argument)  tiiat  the  jury,  at  first,  brought  in 
the  verdict: 

"We,  the  Jury,  find  tbe  defendant  guilty  as 
charged,  and  recommend  him  to  tbe  mercy  m  tbe 

court" 

WhereapoD  they  were  asked  by  defendant's 
counsel  if  they  understood  that  their  verdict 
condemned  the  accused  to  be  hanged,  and. 
upon  the  reply  from  several  of  the  Jurors 
tlut  such  was  not  the  verdict  upon  which 
they  had  agreed,  the  Judge  ordered  them  to 
retire  for  further  deliberation,  but,  before 
doing  BO,  Instructed  them  as  to  the  several 
verdicts,  either  of  which  might  be  returned, 
to  which  order  and  charge  defendant's  coud- 
sel  objected  and  asked  that  a  mistrial  be 
entered ;  and,  the  objection  having  been  over- 
ruled and  the  Jury  having  retired,  they 
again  returned  into  court,  with  the  verdict 
(quoting  from  the  minutes): 

"We.  tbe  Jury,  find  the  d^dant  goiltr  as 
charged,  witboot  capital  punishment" 

Whereupon  each  member  of  the  Juxy  was 

poled — 

"and  asked  if  that  was  his  verdict  and,  wbeo 
the  name  of  Olint  ^Utompson  was  reached,  he 
stated  that  he  wished  to  have  added  to  the  ver- 
dict that  the  mercy  of  the  court  was  adced.  bat 
that  thwe  was  a  mlsundentanding  and  tlie  Uw 
man  did  not  ask  it,  and,  np<m  the  clerk  readt&s 
the  verdict  and  asking  if  this  was  hia  verdict, 
after  some  delay,  be  stated  that  it  waa.  To  all 
of  which  proceedings  counsel  for  defendant  re- 
served a  bUL" 
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[4]  We  find  no  wror  In  the  mllng  tbns 
recited.  The  verdict,  as  orlglnallr  returned, 
not  having  been  received  and  recorded,  waa 
lypen  to  alteration  by  the  Jur7-  State  v.  Jean- 
Ine,  126  La.  363.  51  South.  290.  The  penalty 
tor  marder  being  fixed  by  law.  and  a  Jury's 
recommendation  of  a  person  fonnd  guilty  of 
that  offense  to  the  mercy  of  the  court  b^ng 
futile.  It  Is  competent  for  the  court  to  direct 
the  iVTj  to  retire  and  return  a  verdict  which 
mi^  be  ^Ten  effect  State  t.  Brannou,  183 
La.  1080,  63  Booth.  507. 

jrudgmeDt  affirmed. 
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(Snpreme  Court  ot  Looisians.  Ifardi  12, 1917. 
Behearing  Denied  AprQ  16,  1817.) 

faytlahtu  hv  the  Ctmrt.) 

1,  MOBEFOAGES  «=s»380  —  FOBEOIAaUBK— FOBK 
-  or  PBOCBEDinO. 

Hie  holder  of  mortgage  notea^  executed  by 
a  mmrerident,  may  sue  to  foreclose  via  ordinaria 
or  via  executive,  in  the  district  court  for  the 
parish  in  which  the  mt^tgaged  real  estate  is  sit- 
uated. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  K  1144,  1145,  1164.] 

2.  MOBTOAGES    4=s>490  —  FOBKOLOSUBB— LEVT 
OF  BXBOtTTION. 

Wher^  in  sudi  a  case,  the  holder  sued  via 
(vdinaria,  and  obtained  Judgment  both  in  rem 
and  in  persraam,  and  caused  a  writ  ot  fieri 
facias  to  issue,  under  which  (mly  the  mortgaged 
property  was  seized  and  sold,  held,  that  the  writ 
was  properly  issued  on  the  judgment  for  the 
seizure  and  sale  of  the  mortgaged  premises  to 
pay  and  satisfy  the  mortgage  debt;  and  that, 
as  no  other  property  of  the  defendant  was  seis- 
ed under  the  writ,  neither  be  nor  his  assigns 
have  any  grounds  of  complalnL 

[Ed.  Note.— For  other  casest  see  Bfi»tgages, 
Cent.  Dig.  K  147&-1486.] 

Appeal  from  First  Judicial  District  Court, 
Palish  of  Oaddo;  J.  B.  Land,  Judge. 

Action  by  Ed.  Boos  against  B.  F.  Bt^is 
and  others.  From  Judgment  for  defendants, 
plaintiff  appeals.  AfBrmed. 

Lane,  Woltera  &  Storey,  of  Houston,  Tex., 
and  Wise,  Bandolph,  Kendall  &  Freyer,  of 
Sbreveport,  for  appellant  Alexander  & 
Wilkinson,  of  Sbreveport,  tcs  appellees. 

LAND,  J.  Id  the  case  of  Rogers  v.  Bln- 
yon,  124  La.  95.  49  South.  991,  the  plaintiff 
sued  via  ordinaria  on  three  promissory  notes 
executed  by  the  defendant,  and  secured  by 
special  mortgage  and  vendor's  privilege  on 
certain  lands  sold  by  the  plaintiff  to  tlie 
defendant 

By  special  stipulation  in  the  act  of  sale 
and  mortgage,  the  liability  fjt  the  purdiaser 
and  maker  of  the  notes  was  restricted  to  the 
property  sold,  and  no  proceedings  were  to  be 
taken  against  the  purchaser  except  to  fore- 
4dose  on  the  property. 

The  suit  was  brought  i^alnst  the  defoid- 


ant,  as  a  nonrestdMit,  r^reeented  by  a  cura- 
tor ad  hoc 

The  petition  prayed  cnly  tor  a  Judgment  of 
foreclosure,  but  the  Judgment  rendered  was 
botti  In  rem  and  In  personam. 

Under  a  writ  of  fieri  facias  Issued  on  said 
Judgment,  the  lands  subject  to  the  mortgage 
and  vendor's  privilege  were  seized  and  sold 
at  sheriff's  sale,  and  adjudicated  to  the  plain- 
tiff, Bogers. 

Subsequently,  the  defendant,  Blnyon,  prose- 
cuted a  devolutive  aiveat  from  said  Judgment 

On  this  appeal,  the  Judgment  was  so 
amended  as  to  make  It  one  of  foredosare,  to 
pay  and  satisfy  the  notes  sued  on,  with  in- 
terest, attorney  fees,  and  costs. 

Bd.  Boos,  the  tfftlntlff  In  the  present  suit, 
purdiased  the  same  lands  from  Blnyon,  sub- 
ject to  the  mortgage  and  vendor's  privily 
in  favor  of  Rogers  or  other  holder  of  the 
notes  given  tot  tba  parcbaao. 

Rogers  purchased  the  lands  at  the  aher- 
ifTs  sale  on  February  29,  1908,  and  conveyed 
the  same  to  the  Bogers  OU  ft  Oas  Company 
on  Angust  80, 1909. 

Boos  filed  the  present  suit  against  Rogers 
and  the  Bogers  Oil  ft  Gas  Company  on  Oc- 
tober 80,  iai3,  to  recow  said  Ittnds  as  owner 
by  virtue  of  his  title  from  Blnyon. 

PlalntUTs  snlt  .was  dismissed,  except  as  to 
ten  acres  of  land,  wUCh  Oie  Judge  found  was 
not  Indiided  In  the  shtflfPs  sale. 

Plaintiff  has  appealed,  and  the  defoidant 
has  answered  praying  that  the  Judgment  be 
amended  so  as  to  reject  plalntlfl's  demands 
in  toto. 

The  plaintiff  argues  that  said  sberlfTs  sale 
was  a  nullity,  because  the  Judgment  in  per- 
sonam on  which  it  was  based  was  subsequent- 
ly reversed  by  the  Supreme  Court,  and  "there 
was  no  Judgment  In  the  case  which  would 
serve  as  a  foimdatlon  for  tbe  issuance  of  a 
writ  of  fieri  facias,  which  was  made  the 
basis  of  the  sale  to  Bogers  and  Lewis,  and 
that  such  a  writ  and  sale  should  be  dedared 
a  nuUlty." 

Beduced  to  its  essence,  the  plaintiff's  con- 
tention is  tliat  a  Judgment  in  rem  In  a  suit 
via  ordluari  to  foreclose  a  mortgage  cannot 
be  enforced  by  a  writ  of  fieri  fodas,  but 
must  be  executed  by  a  writ  of  seizure  and 
sale. 

The  wilt  of  fieri  facias  Issned  in  the  suit 
of  Rogers  v.  Blnyon  directed  the  sheriff  to 
seize  and  sell  "espedaUy"  certain  described 
tracts  of  land  to  pay  and  satisfy  the  mortgage 
Indebtedness  recognized  by  the  Judgment. 

No  other  property  of  the  defendant  was 
seized  under  the  writ  of  fieri  fades,  which 
served  the  purpose  of  a  writ  of  seizure  and 
sale. 

[1]  In  Rogers  v.  Blnyon,  supra,  this  court 
held  that  the  district  court  had  Jurisdiction 
in  rem,  and  that  the  plaintiff  had  the  right 
to  proceed  either  via  executlva  or  via  or- 
:  dlnarla,  and  in  either  case  by  substituted 
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aeiTloe;  and  tbe  oplnkm  concludes  as  fol- 
lows: 

"We  are  therefore  of  opinion  that,  to  the  ex- 
tent that  plaintiff  is  seeking  to  enforce  his  rights 
against  the  real  propert7  found  within  the  juria- 
dictiw  of  the  district  coart,  the  suit  was  prop- 
erly brought  and  the  judgmrat  properly  ren- 
dered, bat  the  reli^  granted  must  be  confined, 
not  only  under  the  law,  but,  under  the  contract 
sued  on,  to  tiie  property." 

As  tbe  relief  was  confined  to  tbe  property, 
the  contention  of  the  plaintiff  Is  narrowed  to 
tbe  technical  objection  that  the  writ  should 
have  been  one  of  seizure  and  sale,  and  not  one 
of  fieri  facias. 

The  objectimi  is  one  of  form,  and  not  of 
substance,  as  the  property  was  sold  In  con- 
formity wits,  the  terms  and  stipnlationa  of 
the  act  of  mortgage. 

As  Binyon  appealed,  and  was  represented 
In  the  appellate  court  by  counsel  of  his  own 
selection,  the  judgmrat  of  the  Supreme  Court 
is  binding  on  him. 

As  the  act  ot  mortgage  contained  tbe  pact 
de  non  alienando,  the  plaintiff  Bogers  bad 
tbe  legal  right  to  Issue  a  fi.  fa.  on  his  Judg- 
ment, and  to  seize  and  sell  the  mortgaged 
property  r^ardless  of  Its  sale  to  Boos,  and 
without  notice  to  or  process  against  him. 
Levy,  Jr.,  t.  Lake.  48  La.  Ann.  1034. 10  Soutb. 
376. 

Boos,  a  stranger  to  tbe  proceedings,  bad 
no  standing  to  object  to  the  sheriff^  sale,  as 
made  under  a  writ  of  fieri  facias,  instead  of 
a  writ  of  seizure  and  sale. 

[2]  But  we  are  of  opinion  tbat  such  objeo- 
tlon  has  no  force,  as  the  Judgment  orders 
tbe  payment  of  money,  and  a  writ  of  fieri 
fticias  is  the  proper  mode  of  enforcing  audi  a 
Judgment   a  P.  641. 

On  tbe  other  band,  executory  process  is* 
sues  on  an  ez  parte  order  of  seizure  and  sale, 
based  on  an  autbeitic  act  importing  a  con- 
fession of  Judgment,  and  containing  a  mort- 
gage of  priTllege  in  favor  of  a  oreditor.  C  P. 
782. 

In  Bogers  t.  Blnyon,  supra,  this  court  held 
that  a  mortgage  raedltor  has  tbe  right  to 
foreclose  either  by  via  ordiuarla,  or  by  via 
exeoitiva. 

Tbls  ruling  is  in  accord  with  our  Juria- 
pmdoice  on  the  subject-matter,  which  favors 
tbe  former  mode  of  proceeding,  and  even 
permits  tbe  creditor  to  convert  bis  executory 
process  into  an  ordinary  suit  See  Du- 
mcmcbel  t.  Lemerldc,  21  La.  Ann.  81 ;  Brooks 
V.  Walker,  8  La.  Ann.  160. 

Tbe  plea  of  the  plaintiff  that  tbe  proceed- 
ings in  Bogers  v.  Blnyon,  supra,  derived  him 
of  bis  property  wlOwut  due  process  of  law, 
la  without  merit 

While  the  ten  acres  of  land  was  Incloded 
la  tbe  petttloa  in  tbe  salt  of  Bogers  t.  Bin- 
yoD  for  tbe  foredosnre  of  the  mortgage.  It 
was  expressly  ^c^tted  from  tbe  Judgment 
tbe  writ  of  fieri  fiiclas,  the  notice  of  seizure, 
and  the  sberHFs  sale. 

The  small  tract  of  land  was  not  sold  at 


the  sberlfTs  sale,  and  hence  tbe  title  of  tbe 
mortgagor  to  tbe  ^iiperty  sn»  not  divested 
by  the  sale. 

Doubtless,  tbe  small  tract  was  ex/ceptieA 
through  clerical  error;  but  taitention  cannot 
mpply  tbe  place  of  Jndgmoit  writ,  notloe, 
sale,  and  adjudication. 

Judgment  affirmed. 

SOMUEBTILLB,  J.,  concurs, 

"■^^  aa  La. 

No.  20704. 
GASTON  V.  RAINAOH. 
(Supreme  Court  of  Looldana.  Uardi  12, 1817. 
Behearing  Denied  AprU  16.  ISIT.) 

(SpOubmt      Biitorial  Biaf.) 

1.  Isvjjm  «=s>ll— UinoBS— EKAHOZPAnoir 
Pbockkdings— Fazlubk  to  Appoiivt  Tctok. 

Under  Bev.  Civ.  Code,  art  385,  providing 
that  the  petition  for  emancipatioQ  shall  be  ac- 
companied by  the  written  assent  of  the  tutor. 
If  there  be  one,  otherwise  by  that  of  a  ^lecial 
tntor  appointed  for  that  pnrpoee,  a  Judgment  of 
emandpation  of  a  minor  having  no  tutor,  after 
procee4unKs  in  whidi  no  special  tutor  was  ap- 
pointed, is  abst^Qtdy  void. 

[Ed.  Note.— For  other  easeiL  see  Xhfutts,  Cent 
Dfg.  I  laj 

2.  iNFAIfTS  «SB»11  —  MXNOBS  —  SbCANOZPAnON 

Pbocekdinqs— Special  Totob— Cbueltt. 
Even  if  the  abandonment  of  a  minor  by  his 
father  is  cruelty  within  Bev.  Civ.  Code,  art. 
387.  providing  that  consent  of  father  or  mother 
to  emandpatfon  is  not  necessary  if  the  applica- 
ti<Hi  ia  made  on  the  ground  of  ul  treatment,  re- 
fusal to  support  or  corrupt  example,  a  petition 
tor  emancipatiMi  after  the  death  at  the  minor's 
mother  alleging  that  tbe  father  had  left  the 
parish  18  years  ago  and  had  never  been  heard 
of  since,  does  not  allege  abandonment  since  it 
does  not  show  that  the  failure  to  return  was 
the  father's  fault,  and  therefore  does  not  sus- 
tain a  judgm«it  (H  emancipation  in  proceedings 
where  no  special  tntor  was  ^pointed. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  12.1 

3.  IlfrANTB  ^9>11  —  MUtOBS  —  BMAKOIPATIOX 

Pbocbxdihqb— Sfbczai.  Tutob— Abbiitob  or 

The  id  treatment  to  which  Bev.  Civ.  Code, 
art  887,  dispensing  with  consent  of  the  father 
or  mother  if  the  application  for  emandpation  is 
made  on  the  ground  ill  treatment  refers  is 
that  ct  a  father  living  and  present  and  artide 
84,  providing  for  the  appolntcaent  of  a  provisltHi- 
al  tutor  for  the  children  if  at  the  time  of  the 
disappearance  of  the  father  the  mother  should 
be  dead  or  it  she  aAiooId  die  during  their  minor- 
ity, applies  in  case  of  the  unexplained  disappear- 
ance of  tbe  &ther  and  the  death  of  the  mother. 

[Ed.  Note.— For  other  cases,  see  Infanta^  Cent 
Dig.  1 12.] 

4.  OUABDIAIT  AHD   WaBD  «=»13(7)  —  TtJTOB- 

SHip— AFPoraTuxnT  or  Tutok— Oanna  ov 
Clkbk. 

Orders  of  the  derii  of  the  urt^er  oonrt  di- 
recting a  family  meeting  to  be  heard  and  coen- 
missi(»iing  himadf  to  hold  it  and  thereafter 
making  the  proceeding  of  the  family  meeting 
recMnmending  plaintiirs  appohitment  as  tutor 
a  Judgment  <n  the  court  ana  iMoing  the  letters 
of  tutorship,  in  which  it  was  redted  that  plain- 
tiff had  been  appointed  tutor,  are  equivalent  to 
the  apiiointmrat  of  idaintiff  as  tutor,  though 
there  was  no  formal  ordet  ot  ^wotntment. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Gent  Dig.  {  47.] 
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Appeal  from  Third  Judicial  District  Court, 
Parish  of  Claiborne;  William  C  Bamette, 
Judge. 

Suit  by  J.  E,  Gaston,  as  tutor,  against  A. 
M.  Balnaf^,  to  annul  a  sale  made  by  the 
minor.  Exception  of  no  cause  of  action  and 
of  want  of  authority  of  plaintiff  tutor  were 
sustained,  and  plaintiff  appeals.  Judgment 
set  aside,  and  case  remanded. 

Bichordson  &  Richardson,  of  Homer,  and 
G(^  &  Barnette,  of  Arcadia,  for  appellant. 
McCUmdon  ft  McOlendont  <tf  Hraoer,  tor 
pellee. 

-  FBOVOSTY,  J.  In  this  Bnlt  a  sale  made 
by  an  emancipated  minor  la  sought  to  be 
annulled  on  the  ground  that  the  Judgment 
emancipating  him  was  null,  for  the  reason 
that  It  was  procured  fraudulently,  and  was 
rendered  without  the  assent  ct  a  spedal 
tutor. 

Exertions  of  no  cause  of  action  and  of 
want  of  authority  of  the  plaintiff  tutor  to 
stand  in  Judgment  were  sustained,  the  first, 
founded  on  the  contention  that  the  Judg- 
ment of  emancipation  cannot  be  treated  as 
an  absolute  nullity,  and  the  second  on  the 
ground  that  no  order  appointing  plaintiff  as 
tutor  has  erer  been  made,  and  that,  if  such 
an  order  has  been  made,  It  Is  null^  because  a 
tutor  cannot  be  appointed  to  an  emancipated 
minor. 

The  father  of  the  minor  disappeared  18 
years  before  the  emancli>atlon  proceedings, 
when  the  minor  was  not  yet  bom,  and  has 
not  been  heard  of  since.  The  mother  died 
5  years  later.  No  tutor  has  ever  been  ap- 
pointed. 

[1]  The  emancipation  proceedings  were  car- 
ried on  without  the  appointment  of  a  spe- 
cial tutor.  This  made  them  absolutely  rold, 
In  the  same  way  that  a  Judgment  rendered 
without  citation  Is  void.  Article  385  of  the 
Code,  under  which  the  proceedings  were  bad, 
provides: 

"This  petition  [tor  anandpatlool  shall  be 
accompanied  by  the  written  assent  of  the  tutor, 
if  there  be  one,  oCherwlse  by  that  of  a  special 
tator  iq^pcdxtted  for  that  pnrpoae." 

1%  8]  It  la  argued  that  the  diaan;)earalioe 
of  the  father  was  an  abandanment  of  tlie 
mother  and  of  the  unborn  child,  and  was 
cmelty  to  the  child  such  as  Jnstlfled  an 
emand^tion  without  the  interrention  of  a 
qweial  tutor,  under  artlide  387  of  the  Code, 
reading: 

"Art  887.  If  any  ndnor,  dedriog  to  avail  him- 
sett  of  the  proTisuns  ot  the  two  preceding- ar- 
ticles, baa  a  father  or  mother  living,  the  con- 
sent of  the  fathw  or  mother,  or  boui,  shall  be 
neoeasaty  to  autiunrise  the  Judge  to  act;  but 
audi  oonsBut  shall  not  be  necesaary  If  the  ap- 
idicaticai  be  made  on  the  ground  of  ul  treatment, 
refusal  to  snpptnt;  or  nvmpt  esamples." 

The  only  allegation  In  the  potion  for 
aaaauSpMoa  with  .refu-ence  to  the  father, 
or  to  any  cmelty  on  his  part,  was  0iat: 

"He  left  this  parish  some  18  years*  ago  and 
has  never  been  heard  of  sincfc" 


Assuming  that  abandonment  Is  cruelty 
within  the  Intendment  of  this  article  of  the 
Code,  this  allegation  is  not  one  of  abondMi- 
ment,  as  It  does  not  show  that  the  failure 
of  the  father  to  return  was  not  due  to  caus- 
es beyond  his  control;  and,  moreover,  the 
mielty  to  which  said  article  has  reference, 
is  evidently  that  of  a  father  irplng  and  pres- 
ent, not  that  of  one  merely  absent.  In  such 
a  case  of  absence  of  the  father  and  death 
of  the  mother  the  Code  requires  that  a  pro- 
visional tutor  shall  be  appointed.  ArUcIe 
84.  There  Is  no  merit,  therefore.  In  this 
contention  that  the  case  was  one  in  which 
the  assent  of  a  qndal  tutor  was  nnnecea- 
sary. 

The  minor  was  therefore  unemandpated, 
and  the  aiipointment  of  a  tutor  was  In  order. 

[4]  On  the  qu^itlon  of  whether  the  plain- 
tiff tutor  was  in  fact  appointed,  the  facts  are: 
That  a  petition  was  addressed  to  the  conrt, 
alleging  the  necessity  of  a  tutor  being  ap- 
pointed, and  asking  that  a  family  meeting 
be  held  to  recommend  some  snitable  person 
for  appointment.  That  the  clerk  of  court 
made  an  order  on  this  i>etltlon  directing  this 
family  meeting  be  held,  and  a  commission  to 
Issue  to  hlms^  to  hold  It;  that  he  issued 
this  oonunlsslon  to  himself,  and,  by  virtue 
of  it,  held  the  family  meeting,  and  drew  up 
the  proc&s  verbal  of  Its  deliberations  and 
of  its  recommendation  of  plaintiff  for  ap- 
pointment, and  returned  it  Into  court  That 
a  petition  was  filed  In  which  the  allegation 
was  made  that  this  family  meeting  had  been 
held  and  had  recommended  that  the  plain- 
tiff be  appointed  tutor,  and  in  which  the 
prayer  was  that  the  plaintiff  be  so  appoint- 
ed. That  upon  this  petition  the  same  Clerk 
of  conrt  made  the  following  order: 

"By  reason  of  the  law  and  recommendations 
ot  the  family  meeting  duly  and  legally  convok- 
ed, it  Is  ordered  tliat  the  proceedings  ct  said 
fainily  meeting  be  allowed,  homologated,  and 
made  the  judgment  of  the  court 

"Thus  done  and  signed  c^dally  this  May  2S, 
1914. 

"[Signed]  O.  H.  Fortaon,  Clerk  DIst  Court" 
That  on  the  same  day  the  same  clerk  ctf 
court  administered  to  the  plaintiff  tutmr  the 
oath  of  office,  and  issued  to  talm  letteis  of 
tutorship,  as  follows: 

'Tutorship  ot  the  Minor  Heir,  Zfamle  Lee 
WilliamSL 

"State  of  Loubdana.  VulA  oC  Olaibtmie. 

"I,  J.  B.  Gaston,  of  the  above  state  and 
pariah,  do  solemnb'  swear  that  I  will  well,  faith- 
fidly,  and  impartially  dlBcharge  and  perform 
all  and  lingular  the  autiea  incumbent  upon  me 
as  tutor  to  the  minor  heir,  Zlnnle  Lee  Willi  ams, 
of  the  pariah  of  Gaibome,  La.,  to  the  best  of  my 
abUitr  and  understanding  wo  noip  me  God. 

"[Signed]  J.  E.  Gaston.- 

"Sworn  to  and  sobecribed  before  me  this  May 
28,  1914. 

"[Signed]   E.  H.  Fortson,  Clerk  <tf  Court 
"State  of  Louisiana,  Parish  of  Claiborne. 

"Whereas,  by  an  order  of  the  Third  district 
court  in  and  for  the  parish  ot  Ctaibwne,  La., 
J.  E.  Gastcai  has  been  appointed  tutor  to  the 
minor,  Zinnie  Lee  Williams,  of  the  parish  ot 
daibome,  and  has  taken  the  oath  prescribed  by 
law  and  the  abstract  of  invoit 
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having  been  duly  Inscribed  In  the  moitgsge  rec- 
Mds  of  the  parish  of  Claiborne,  La.: 

"Now,  therefore,  he  is  fally  conunissioned, 
authorized  and  empowered  to  do  and  perform  all 
the  acts  duties  devolving  upon  him  by  law  in 
■aid  capacity  and  all  such  acts  declared  to  be 
of  full  force  and  credit  in  law. 

"Given  officially  this  23d  day  of  tfay*  A.  D. 
1914. 

"[Sjgtted]  B.  H.  FMtwn,  Clerk  of  GooTt" 

It  would  bare  been  more  regalar  to  bave 
made  a  formal  order  of  appfrfntmmt  In  ex- 
press terma;  but,  tbe  clerk  of  court  b^ng 
the  proper  authority  for  making  tbe  anoint- 
ment, we  think  the  foregoing  acta  of  his  are 
eQuivaloit  to  an  appointment. 

That  tbe  absence  of  an  express  order  of 
appointment  ct  a  guardian  to  a  mlmnr  may 
be  supplied  by  otber  proceeding  equivalent 
to  or  implying  an  order,  bas  been  held  in 
other  jurisdictions,  and,  it  is  tbe  impresdtm 
of  the  writer,  by  this  court,  although  be  lias 
not  succeeded  In  finding  the  decision  in  tbe 
digests.  22Gyc.  658;  10  Ency.  PL  &  Fr.  664. 

Tbe  Judgment  ai^iealed  from  Is  set  aside^ 
and  the  case  is  remanded  to  be  proceeded 
with  according  to  law. 

SOMMEBVILLE,  J.,  concun. 

(lO.  La.  168) 

No.  22392. 
STATS  T.  COI/SaiAN. 
(Supreme  Court  of  Loaisiana.  Mardi  12, 1917. 
BehcarinK  Denied  Aoril  16.  1917.) 
(SvUahua  by  Bditorial  Staff.) 
Cbiuikal  Law  «=»11SG(1>— Review— Discu- 

TION  OP  COUBT— DEKYINO  NKW  TbIAL. 

Where  the  trial  court  in  its  discretion  de- 
nied a  motion  to  set  aside  a  plea  of  guilty  and 
grant  a  new  trial  on  the  rround  that  the  evi- 
dence in  aid  of  sentence  had  shown  that  defend- 
ant knew  what  he  was  doing  when  he  entered 
his  plea,  and  that  the  motion  came  too  late  as 
it  was  offered  after  sentence  had  been  passed 
and  jndgment  rigned,  the  Judgmuit  dmying  the 
motion  will  be  affirmed. 

[Bd.  N<^.— For  other  cases,  see  Oiminal 
lAW.  Cent  Dig.  {  3067.] 

Appeal  from  Thirtieth  Judicial  District 
Court,  Parish  of  La  Salle;   F.  B.  Jones, 

Judge. 

Elisha  Coleman  was  convicted  of  a  crime 
upon  his  plea  of  guilty,  and,  from  a  Judgment 
refusing  his  motion  to  set  aside  bis  plea  and 
grant  a  new  trial,  he  appeals.  Affirmed. 

Perrin  &  Perrin,  of  Jena,  for  appellant. 
A.  V.  Coco,  Atty.  Gen.,  and  &  W.  Flowers, 
Dlst  Atty.t  of  Jena  (Vernon  A.  Coco,  of 
Marksville,  of  counsel),  f«  the  State. 

PBOVOSTT,  J.  Tbe  request  of  the  accus- 
ed that  his  plea  of  guilty  and  the  sentence 
passed  upon  him  thereon  be  set  aside  having 
t>een  refused,  he  has  appealed.  A  full  state- 
ment of  the  case  is  contained  In  the  solitary 
bill  of  exception  in  the  case,  and  the  per 
curiam  thereon,  as  follows: 


"Be  it  remembered  iJiat  after  tht  defeodut  a 
the  above-entitled  cause  had  pleaded  goDty  uj 
been  sentenced  by  the  court  to  serve  a  mttfut 
of  not  less  than  two  nor  more  than  four  jei.-v 
be  filed  a  motion  which  is  hereto  attadiH.  t.' 
made  part  hereof,  in  which  he  reqnested  ri^ 
court's  permission  to  withdraw  bis  former  p!m 
and  go  to  trial  on  the  issue  for  the  reasons  u4 
on  the  grounds  that  he  had  been  arrested,  i  li\ 
of  information  filed  against  him,  had  beat  u- 
raigned  and  had  pleaded  guilty  all  within  u 
hour  or  two,  without  having  bad  the  idria 
of  counsel  or  bis  father  or  any  &iend  and  bi*- 
ing  talked  to  no  one  but  the  offioen  oC  the  cput; 
that  he  was  iwly  18  years  old  and  knew  m: 
what  his  rights  were  in  the  matter ;  that  he 
offered  to  produce  evidence  to  show  that  be  tm 
unable  to  read  and  write,  whidi  was  denied  Ua 
upon  the  objectiwi  of-  IJia  district  attwa^,  iki 
court  having  held  that  the  motimi  came  tm  bu 
after  plea. 

"To  all  of  which,  the  defendant  throock  ba 
counsel  objected  and  excepted  for  the  reason  u4 
on  the  grounds  that,  while  it  is  within  the 
sound  discretion  of  the  court  to  grant  or  Rfna 
such  motion,  that  discretion  should  be  txadsti 
in  such  contingencies,  and  a  man  who  canM 
read  and  write  should  not  be  sent  to  tbe  pn- 
itentiary  for  forging  and  uttoing  as  false. 

"The  court  having  ovmnled  the  defendaofi 
motion  to  take  testimony,  the  defendant  object- 
ed and  excepted  and  files  tliis  his  bill  <^  ac^ 
tions  to  the  court's  ruling  and  presents  ttM 
to  the  district  attorney  and  the  court  for  ap- 
proval and  signatare." 

"Defendant  was  arrested  on  the  20th  rf  IV 
cember,  1910,  and  arraigned  on  the  21st  di;  of 
December,  1916 ;  before  arraignment,  the  conn 
explained  to  the  defendant  the  nature  of  tbt 
charge  against  Mm,  and  a^^  the  defendant  if 
he  d.esired  to  plead  guilty  as  the  court  had  ben 
informed  the  defendant  desired  to  enter  a  pin 
of  guilty.  Whereupon  the  defendant  informtd 
the  court  that  he  desired  to  enter  a  idea 
guilty.  Defendant  then  was  arraigned  ud 
plead  guilty. 

"The  court,  desiring  to  know  some  of  tbe 
facts  by  which  to  be  guided  in  impoeiog  tlw 
penalty  of  the  law,  ascertained  that  ue  defesd- 
ant  had  presented  spurious  orders  to  the  While 
Sulphur  Lumtier  Company  and  had  received  die 
coupon  books  on  same;  that  on  the  20th  of 
December,  1916,  tbe  day  of  bis  arrest,  he  hid 
presented  one  ci  the  spurious  orders  to  the  Biid 
company  and  had  received  a  {2  coupon  book  fnr 
same,  and  that  identical  coupon  book  was  foomi 
in  the  possession  of  the  defendant.  Hie  sherif 
found  the  said  coupon  botjk  bidden  in  tbe  shot 
of  the  defendant. 

"For  these  reasons,  the  court  waa  weH  t»t» 
Bed  that  the  defendant  knew  what  he  was  dmof 
when  be  entered  a  plea  of  guilty,  and  tbe  coort 
was  further  convinced  that  the  ends  of  jintkx 
had  tieen  met  and  nothing  could  be  gained  Iff 
granting  defendant  a  new  trial. 

"Hie  motion  for  a  new  trial  came  too  Ute.  u 
same  was  offered  to  be  filed  after  sentence  bi4 
been  passed  and  Judgment  signed.  State  t. 
Smith,  46  La.  Ann.  1433,  16  South.  S72. 

"Fur  the  above  reascHis,  the  court  refused  I* 
permit  defendant  to  file  motitm  ton  a  new  trill 
and  refosed  to  grant  Um  same." 

See,  further.  State  t.  George^  13*  Li.  M. 
64  South.  800. 
Judgment  afflnned. 

SOMMBEVILLE,  J.,  concursL 
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TOLEDO  BRIDOX  A  CRANE  00.  T.  D.  E.  JEFFRIS  A  00. 


No.  aOTSS. 

TOLEDO  BKIDOB  &  CRANE  CO.  t.  D.  E. 
JBTFRIS  &  GO.  (CONOORDLL  LAND  & 
TIIIBEB  CO.,  InterTOMT). 
(Sajirein*  Court  of  Louisiana.   March  12,  1917. 
Rehearing  Denied  AprU  16.  1917.) 

(SfUdbua  by  ike  Court.) 

1.  Puu^oma  ^=>36(3)  — OonoLnsxTBiraBB— 
Shiftino  Obounob  of  Defenbb-Owhbb- 
smp  OF  Attachkd  Pbofebtt. 

A  dtfmdant  in  attachment,  aued  for  the 

5 rice  of  the  property  attached,  who  set*  up  the 
efense  that  he  acquired  the  property  under  a 
contract  of  sale  and  purchase,  wherein  be  acted 
ma  the  agent  of  a  third  person,  who  has  inter- 
vened and  claimed  the  property  aa  owner  by  vir- 
tae  of  such  contract,  cannot  thereafter  ahiit  his 
ground,  and  be  beard  to  say  that  there  was  no 
contract,  because  the  agreement  between  the 
buyer  and  seller  was  to  have  been  reduced  to 
writing,  and  wu  not  to  reduced. 

[Ed.  Note.-— Fot  other  cases,  we  heading, 
Crat.  Dig.  g  82.] 

2.  Saw  AoTKtv  niB  Friob— Di- 
mrsB. 

X  .uutract  for  the  building,  erection,  and 
operation  of  a  piece  of  machinery,  such  as  a 
traveling,  dectric,  lumber  crane,  wherein  the 
price,  general  design,  and  clearance  dimen8i<HiB 
are  agreed  on  may  very  well  be  left  open  for 
cbangea  in  the  details  of  construction,  to  be  de- 
termued  upon  approval  of  detailed  specifica- 
tions, and  iti  is  no  defense  to  an  action  for  a 
balance  due  upon  tiie  price,  brought  after  the 
machine  has  been  delivered,  accepted,  and  put 
in  successful  operation,  following  a  long  corre- 
spondence, in  which  the  buyer  had  insisted  upon 
compliance  with  his  "contract,"  that  the  entire 
contract  had  not  been  reduced  to  writing,  and 
signed,  hy  him,  particularly  where  it  appears 
that  he  bad  persistently  evaded  the  dgning  of 
inch  instrument. 

[Ed.  Note.^ — For  oUier  eaaea,  ms  Sales,  Cent 
Dig.  1 1.1 

8.  Attachioent  ^>306(4)  —  iNTEBTBirirro 
Claimant^ Pbinoipal  and  Agent. 
Ohq  who  intervoies  in  an  attachment  suit, 
claiming  to  be  tlis  owner  of  the  property  at' 
tached.  by  virtue  ot  a  title  acqmred  br  his 
agent  for  his  benefit  from  the  plamtfff  and  ven- 
dor, must  needs  go  out  of  court  where  it  appears 
that  the  property  was  sold  to  the  alleged  agent 
for  bis  own  aecounL 

[Ed.  Note.— For  other  casea,  see  Attachment, 
IS  1106-1109,  1111-1113.] 

Appeal  from  Tenth  Judicial  District  Gourt, 
Parish  of  Concwdla;  Jvtm  B.  OlaytMi,  Judge 

ad  boc. 

Action  by  the  Toledo  Bridge  &  Crane  Com- 
pany against  D.  E.  Jeffrls  &  Ca,  wheT^  the 
Concordia  Lend  &  Timber  Company  Interven- 
ed. From  Judgment  for  plalntUf,  defendant 
and  Intervener  appeal.  Affirmed. 

Dale.  Young  ft  Dale,  ct  St  Joseph,  tot  ap- 
pellant D.  E.  Jeffris  &  Ok  is.  Q.  JdMa,  of 
Janesvnie,  Wis.,  for  appellant  Intervener. 
Robert  Dabney  Calbonn.  of  Vldalla  (Tracy. 
Chapman  ft  Welles,  of  T<riledo,  Obio,  of  comi- 
sel),  for  appellee. 

Statement  of  tbe  Case. 

MONROE,  O.  J.  Plalntur  brought  this  suit 
tod  caused  a  seizure  to  be  made  by  attacb- 


ment  upon  a  claim  of  $4,044.75,  being  tbe  un- 
paid balance  (amounting  to  $8,954)  of  the  pur- 
chase price  of  a  traveling  electric  lumber 
crane,  and  tbe  unpaid  price  (amounting  to 
$94.75)  of  certain  other  articles,  which  crane 
Is  alleged  to  have  been  manufactured  for, 
and  sold  and  delivered  to,  defendants  (de- 
scribed aa  a  commercial  firm,  domiciled  in 
Chicago  aad  composed  of  D.  E.  and  Fred.  J. 
Jeffris),  as  per  verbal  contract  of  date  Febru- 
ary 6,  1912,  subsequently  confirmed,  and 
which  articles  are  likewise  alleged  to  have 
been  Bold  and  delivered  to  defendants.  Plain- 
tUf  also  asserted  a  claim  for  damages  for 
certain  extra  expenses,  alleged  to  have  been 
Incurred  through  the  fault  of  the  defendants, 
but  during  the  trial  acc^ted  a  Judgment  of 
nonsuit  with  respect  thereto.  The  Concordia 
Land  ft  Timber  Company  Intervened,  alleging 
that  the  contract  sued  on  had  1>een  entered 
into  by  defendants  as  its  purchasing  agents 
for  Its  account,  praying  that  the  crane  be 
released  to  It  on  bond,  that  It  be  decreed  the 
owner  thereof,  and  that  its  right  of  action 
against  plaintiff  for  damages  be  reserved. 
Plaintiff  (having  Its  domicile  in  Ohio)  ex- 
cepted to  the  Intervention  for  want  of  cita- 
tion, and,  the  exception  having  been  sustain- 
ed, a  curator  ad  hoc  was  appointed  to  repre- 
sent It,  and  he  thereupon  filed  an  answer  in 
Its  behalf  and  a  plea  of  estoppel,  alleging  that 
the  crane  had  been  sold  to  defendants  for 
themselves  and  not  for  intervener,  that  Inter- 
vener was  well  aware  of  the  negotiations 
leading  to,  and  culminating  In,  the  sale,  and, 
having  remained  silent  with  respect  to  Its 
alleged  Interest,  could  not  now  be  beard  to 
assert  the  same  to  plaintiff's  prejudice.  De- 
fendants then  moved  to  dissolve  the  attach- 
ment, on  the  grounds  that  the  allegation  up- 
on which  It  was  obtained  (i.  e.,  the  nonresl- 
dence  of  the  defendants)  was  untrue,  and 
that  the  counsel,  by  whom  the  attachment 
was  obtained  were  unaotborised  to  that  ef- 
fect, which  motion  was  overruled.  Defend- 
ants then  filed  an  exception,  which  was  sus- 
tained to  tbe  extent  of  reaulrlng  an  amend- 
ment to  the  petition,  and  thereafter  filed  an 
answer,  denying  admltdng,  and  allying  in 
sabstanee  as  follows:  They  d«i7  tlut  tbqr 
are  a  oommecclal  firm  danidled  in  Ghlo^, 
and  allege  that  they  are  an  ordinary  part- 
nwship,  with  th^  principal  {dace  of  busi- 
ness in  Concordia  parish;  deny  any  indebted- 
ness to  plalntUI ;  deny-  that  tiiey  purchased 
the  oane  tot  themselves,  and  allege  that,  to 
the  knowledge  of  tfalntlff,  they  acted  in  the 
matter  as  the  purduwlng  agents  ct,  and 
bought  the  crane  for,  Interroier;  doiy  plain- 
tUTs  allegation  that  they  paid  $6,000  on  ac- 
count of  the  price  ot  the  crane,  or  any  other 
amount,  but  admit  that  $C,(K>0  was  so  paid 
by  Intervener;  admit  that  the  crane  ordered 
for  Intervener^belng  that  described  In  plain- 
tUTa  petition — was  delivered  and  erected 
about  December  IBtb,  Instead  of  June  U 
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1912,  as  stlpnlated  in  the  contract,  but  al- 
lege that  the  erection  was  accompllehed  In 
an  nnsatlsfactwy,  tnefflclent,  and  onwork; 
manlike  maimer,  and  that  there  was  unnefr 
essary  delay  therein,  as  also  In  the  manufac- 
ture and  shipment  of  the  crane,  by  reason 
whereof  and  of  the  alleged  Illegal  attadi- 
ment  the  Intervener  sustained  loss  and  dam- 
age in  an  amount  exceeding  $40,000;  that,  ui>- 
on  February  28,  1912,  they  entered  Into  a 
contract  with  Intervener  to  have  the  crane  In 
qneatlcHi  famished  "in  all  respects  as  has 
been,  or  may  hereafter  be,  agreed  upon  by 
said  Crane  Company,"  and  undertook  to  pro- 
tect intervener  In  all  respects  and  assume  all 
obUgBtlons  on  the  part  of  said  Crane  Com- 
pany with  respect  to  the  said  crane;  that, 
feeling  themselves  legally  and  eguitaUy  re- 
sponsible to  Intervener,  by  virtue  of  said  coa- 
tract,  for  the  damage  that  it  has  ttius  sus- 
tained, and  demand  being  made  upon  fhem 
by  intervener,  they  have  compromised  and 
adjusted  the  same  by  paying  Intervener  $8,- 
600,  In  consideration  whereof  It  baa  sold  and 
assigned  to  them  its  claim  for  damages 
against  plaintitr,  and  subrogated  them  to  its 
rights  with  respect  thereto.  Wherefore,  as- 
suming the  character  of  plaintiff  In  recon- 
vention, defendants  pray  for  judgment 
against  plaintiff  in  the  sum  of  $43,728.48,  as 
the  damages  sustained  by  Intervener.  To- 
wards the  dose  of  the  trial,  defendants  took 
a  nonsuit  with  respect  to  the  larger  part  of 
said  amount  and  are  here  claiming  only  $2,- 
309.04,  representing  alleged  loss  and  expense 
Incurred  by  Intervoier,  on  acoonnt  of  the  at- 
tachment of  the  crane. 

There  was  Judgment  in  the  district  court 
In  favor  of  plaintiff  for  the  amount  claimed 
by  It  and  sustaining  the  attachment.  Defend- 
ants  and  intervener  have  appealed,  and  plain- 
tiff has  answered,  praying  that  the  Judgment 
be  affirmed. 

Opinion. 

As  against  defendants'  sworn  denial  that 
they  are  commercial  partners  and  allegation 
that  they  are  ordinary  partners,  with  their 
prlndpel  place  of  business  In  Concordia  par- 
ish, we  find  In  the  record  the  following  un- 
contradicted testimony,  uptm  examination  in 
chief,  of  F.  J.  Jeffrls,  one  of  the  members  of 
the  firm,  to  wit: 

"Q.  What  Is  the  class  of  business  that  D.  K. 
JeSris  &  Co.  do?  A.  Dealers  in  lumbei^-boy- 
«rB  and  sellers  of  lumber.  Q.  Do  yon  do  a 
small  or  extensive  businras?  A.  Sometimes  we 
have  done  considerable ;  we  have  done  a  good 
deal  of  business.  Q.  Whereabouts,  and  state 
the  vdome?  A.  In  Chicago  is  our  main  office — 
or  head,  or  only,  office ;  we  buy  lumber  all  over 
die  country.  *  *  *  Q.  Where  dse  do  yon  do 
bnainesB?  A.  AH  iha  business  is  done  In  Ohi- 
«a«a" 

As  against  their  denial  that  they  paid 
plaintiff  $9,000  or  any  othet  amount  on  ac- 
count of  the  price  of  the  crane,  we  quote 
thdr  letter  of  September  17,  1912,  writtoi 
after  the  crane  had  been  delivered  to  them 
and  iirlar  to  its  erectton,  to  wit: 


"Inclosed  hwewith  pleaas  find  chedc  for  |Sr 
000,  whldi  kindly,  credit  to  our  aooannt,  wa 

^'Yoars  very  truly.     D.  K.  Jeffris  &  Cob, 
"tSignedf  W.  O.  S." 

The  letter  was  written  on  paper  bearing 
the  heading  (with  some  other  matter): 
"David  K.  Jeffris  Fred  J.  Jeffrie 

"Chicago  Chicago 
"darence  Boyle.  Oeneral  Sales  Mgr. 
"Chicago. 
"D.  K.  JetMs  &  Oo. 
*'Manafacturers  and  Wholesale  Dealers 

"Hardwoods,  Cypress, 
"TeUow  Vine  and  Pacific  Coast  Woods. 
"601  Pullman  Building,  Chicago." 

It  Is  not  disputed  that  the  $6,000,  so  for- 
warded, was  intended  and  applied  as  part 
payment  on  the  price  of  the  crane. 

As  against  their  denial  that  they  dealt 
with  plaintiff  for  their  own  account  In  the 
matter  of  the  purchase  of  the  crane  in 
questlcn,  and  their  allegatioa  that,  to  plaln- 
tUTs  knowledge,  they  acted  as  the  purchas- 
ing agents  and  bought  the  crane  for  inter- 
vener, we  find  the  evidence  entirely  conclu- 
sive to  the  effect  that.  In  December,  1911, 
plaintiff's  agents  In  Chicago,  learning  that 
defendants  were  In  the  market  for  the  pur- 
chase of  a  crane,  called  on  them  and  ob- 
tained information,  together  with  a  rough 
sketch  of  some  kind  (on  the  bat^  of  an  en- 
velope), which  were  forwarded  to  plaintiff's 
main  office  Id  Toledo,  Ohio,  and  ted  to  a  call, 
during  the  same  month,  upon  defendants 
by  plaintUTs  engineer  in  charge  of  crane 
construction,  followed  by  correspondence,  In 
January  and  February,  1912,  and  the  prepa- 
ration of  drawings  and  specifications,  of  a 
somewhat  general  character,  as  we  infer, 
which,  prior  to  Fetenary  6th,  were  submit- 
ted to  and  discussed  with  F.  J.  Jeffris,  repre- 
senting his  firm.  On  February  3d  defend- 
ants wrote  a  letter  to  plaintiff,  addressed  on 
the  inside  to  Mr.  Tucker,  its  eoglneer,  re- 
queetlng  him  to  call  on  the  following  Mon- 
day or  Tuesday,  and  "bring  complete  draw- 
Irtfrs  and  spedflcatlons,"  and  saying: 

"We  are  now  ready  to  close  this  mattbr  up, 
and  yoiir  prices  will  be  In  Une,  provided  the 
wekht  of  yonr  crane  and  ih%  spedficatifma  ud 
design  are  satjafactofy."  , 

Mr.  TiK^ker  accordljigly  called  at  devoid* 
ant^B  office  on  Tuesday,  Ftinnaiy  ttth.  and 
tesUfles  that  he  took  with  him  and  delivered 
to  Mr.  Fi.  J.  JeffMa,  who  roprosonted  defend- 
ants  In  the  matter,  a  form  of  contract  and 
certain  sped  fl  cations  which  had  been  made 
out  in  triplicate  one  (tf  whldi  la  attadied  to 
the  am^ded  petition. 

There  was  an  interview  in  the  morning, 
and  another  at  2  o'clock,  tnm  which  UMec 
the  gentlemoL  went  to  the  office  of  Mr.  Kel- 
ler (an  engineer  whose  advice  Ifo,  Jcflrls 
desired  to  obtain),  where  they  sprat  three 
hovra  in  dlacnsslon;  tbiey  tbai  rented  to 
the  office  ctf  D.  K.  Jeffris  &  Oo.  lu^  fortiier 
discussion,  and  an  agreement  was  reached 
(the  particDlan  of  whliOi  wUl  be  reCerred 
to  hereafter),  widtb  resulted  In  Mr.  Tock^s 
being  inrtmcted  to  "go  ai^d  with  the 
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crane."  On  tbe  following  day  a  lettta-  was 
written  by  dafamdanfti  to  plaiitfUt  wbldl 
reads: 

"We  wlBh  to  confirm  order  we  save  roar 
M.  C  H.  Tucker  last  nigbt  for  Gamtrj  crane  at 
$8,960,  deUvtrtd  to  our  aaweUII  pn»t,  being 
conetructed  one  mile  north  of  Hwrille,  La. 
This  price  covers  complete  crane,  erected  and 
rnn  by  you  in  our  plant,  yov  to  leave  competoit 
engineer  with  us  a  week  after  tbe  crane  Is  con- 
structed and  mnning  to  teach  onr  empU^fis  to 
handle  aame;  tbe  crane  to  be  bntlt  and  decdgned 
bi  a  manner  satiefactor;  to  our  engineers,  and 
to  -be  fully  guaranteed  in  evury  way  to  do  our 
■w^^toKioh  we  have  already  outUnw  to  you  m 

"Yon  mtv  go  to  wotk  at  tmce  on  this  crane, 
aa  yon  nnoentand  that  we  wlU  desire  it  ddiv- 
ered  and  erected  comtriete  by  June  1st. 

"This  letter  is  merdy  a  preliminary  ordw 
authoriting  you  to  go  to  icork  on  aame,  but  with 
the  understanding  that  all  details  construc- 
tion, design  and  material  shall  be  folly  and  com- 
pletely  satiBfactory  to  our  engineers,  and  that 
you  guarantee  the  crane  to  do  the  work  required 
of  it.^   (Italics  by  court.) 

"Tou  may  forward  us  complete  detaue,  speci- 
fications, and  contract,  fully  covering  what  you 
pn^ose  to  furnish,  as  early  as  possible,  so  that 
the  same  may  be  looked  over,  dlscossed,  and 
when  approvra  It  will  constitate  a  contract  be- 
tween us.  The  object  of  this  letter,  as  I  said 
to  Mr.  Tucker,  is  merely  to  confirm  the  fact  that 
we  want  the  crane  bnut,  and  relying  upon  his 
aasnrance  tlmt  he  can  give  as  a  crane  aatlsfac- 
tory  in  every  way  and  stronK  enough  to  do  the 
work  and  designed  particularly  for  the  excessive 
travd  which  we  expect  to  pot  it  to.  We  will 
•ak  yon  to  give  this  your  prompt  and  best  at- 
tention, as  we  desire  to  have  the  matter  pushed 
with  all  possible  oaad." 

The  tibird  and  fonrth  paragrai^  of  the 
letter  ttx\a  qnoted,  otherwiae  somewhnt  dlffl- 
colt  to  conatme  with  the  first  and  second 
panigTftphs,  are  explained  by  the  following 
testimony  of  Mr.  Tncter,  and  by  the  snbee- 
qnent  correspoDdence  betweoit  and  acta  of, 
the  (KHitnctlng  parties,  to  wit: 

Testimony  of  Mr.  Tntfter: 

"Q.  Did  you  make  a  contract,  on  February 
6th,  with  D.  E.  Jeffrie  A  Co.  for  the  delivery  of 
the  crane  In  question?  A.  I  did.  Q.  The  crane 
sued  on?  A.  I  did.  Q.  What  was  the  agree- 
meat  at  that  time  with  regard  to  any  changes 
that  might  be  made?  A.  As  the  drawinni  were 
made  certain  changes  would  be  decided  upon, 
and,  from  time  to  time,  there  were  suggesaons 
made,  through  the  mail,  regarding  items  re- 
ferring to  tiie  general  construction  M  the  crane. 
The  matter  at  speed  wo  brought  no  several 
times.  The  speed,  tbe  hoist,  the  heignt  of  the 
crane  were  changed  two  or  three  times,  and 
then  the  drawings  were  completed,  and  we 
finally  arrived  at  a  definite  understanding  aa  to 
how  we  sboold  bnHd  the  crane.  *  *  *  Q. 
Was  It  understood  with  Mr.  Jeffrls,  at  diat 
time,  that  It  would  have  to  have  such  changes 
made  as  might  be  necessary?  A.  He  understood 
that  thoroughly.  Q.  Were  you  to  submit  to  him 
freely,  from  time  to  time,  sugftestions  as  to 
anch  changes  as  might  be  evidenced  by  the 
buQdlng  of  the  crane?  A.  We  were.  Q.  Was 
he  to  submit  to  you  suggestions?  A.  H«  was, 
ao  long  as  It  did  not  materially  change  the 
we^hta  of  the  machine  and  the  device.  Q. 
And  were  snnestions,  from  time  to  time,  made 
by  Hr.  Jeffrie  in  regard  to  this  machine*  as  it 
developed?   A.  Thero  were." 

On  crosa-exaniinatl(m : 

"Q.  Was  the  right  to  make  these  changes  a 
part  of  the  contract?  ^SMm  qnestion  refna  to 
certain  partly  written  and  partly  printed  forma 
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of  contract  whldi  had  been  prepared  for  signa- 
tures.] A.  That  was  the  nuderatandlu.  .  Q. 
U  it  embodied  In  the  ccmtraot?  A.  It  fa  not; 
Q.  Does  not  that  documoit  cimtaln  all  of  the 
contract  between  yon  all?  A.  It-docs,  In  gen- 
eraL" 

Following  tbe  letter  of  February  Ttb,  and 
ap  to  February  21st,  Incloaive,  defendant 
wrote  other  letters  to  plaintiff  concerning 
the  crane.  In  all  of  which  they  treated  the 
matter  of  Its  construction  as  one  which  had 
been  agreed  on  and  in  which  they  alone  were 
concerned.  On  February  28th  they  wrote, 
saying  that  they  had  received  an  Inquiry 
from  their  TIdalla  office  for  a  rough  sketch 
of  the  crane,  that  it  was  more  tlian  likely 
that  other  andt  Inqoirlea  would  come  fnnn 
the  same  source,  and  that  such  oorre^nd- 
^ice  might  be  carried  on  directly  with  plain- 
tiff, after  which  we  find  the  following: 

"In  order  to  save  time,  we  will  ask  that  the 
Inf(H-matk>n  requested  In  tbe  beginning  of  this 
letter  be  forwarded  to  onr  sonthem  tmco,  and 
inaamndt  aa  this  crane  fa  for  tbe  lOmewdia 
Land  ft  Timber  Company  von  had  better,  ad- 
dress the  mail  to  them  ana  enter  it  on  your 
records  as  for  the  Concordia  Land  &  Timber 
Company.  Tou  can,  however,  draw  the  coa- 
traet  with  na  if  you  wish,  althongh  it  fa  for  the 
Concordia  Ijmd  &  Umber  Company,  and  wUI 
be  paid  for  by  tiiem,  and  fa  really  bought  for 
them.** 

The  evidence  shows,  without  attempt  at 
contradiction,  that  plaintiff  had  never  be- 
fore heard  of  the  Concordia  Land  ft  Timber 
Company;  that  they  entirely  ignored  the 
suggestion  that  that  company  be  substituted 
for  defendants  as  the  party  with  whom  It 
had  extracted;  that  In  a  correspondence,  of 
which  79  letters  from  defendants  to  plain- 
tiff and  74  letters  from  plaintiff  to  defend- 
ants (all  concerning  the  crane)  have  been 
copied  In  the  transcript,  the  name  of  the 
timber  company  la  nowhere  again  mentioned 
or  alluded  to,  and  that,  as  we  have  stated, 
on  September  17,  1912,  defendants  (not  aa 
purchasing  agoits,  but  for  themselves)  wrote 
to  plaintiff  Inclosing  a  che<^  (drawn  by  the 
company,  whether  to  plaintiff's  order  or 
defendant's  does  not  appear)  In  part  pay- 
ment of  the  price  of  the  crane  and  requesting 
that  the  proceeds  be  placed  to  tbe  credit  of 
"onr  [their]  account,"  which  was  done,  aa 
plaintiff  had  no  other  account  to  which  the 
price  of  the  crane  was  deUted.  The  evidence 
also  shows  that  the  Concordia  Land  ft  Tim- 
ber Company  fa  composed  of  D.  K.  Jeffrls, 
president,  who  holds  ^'/ta  of  the  stock,  M. 
O.  Mouat,  vice  president,  who  holds  '/is ; 
F.  J.  Jeffrls,  treasurer,  who  holds  >/«■,  M. 
Q,  Jeffrls,  secretary,  who  holds  "/«si  and 
Mervin  Hugfaltt,  Jr.,  who  holds  i*/4a>  and 
that  the  three  Jeffrlsea  are  brotlwra  and 
Honat  to  their  oooirin;  the  family  ooiuiei> 
tioQ  at  Hm^tt  not  having  been  Inqnlred 
Inta 

It  wean  also  that  In  snppwt  ot  their  al* 
tegatlm  aa  to  tb^r  moral  and  k^al  obllgatloa 
towards  the  intervener  and  tbeSr  settlement 
with  It,  defendanta  attached  cntaln  doeu- 
menta  to  VbsSr  answer,  and  made  them  part 
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of  the  same,  and  among  them  a  comnmnl ca- 
tion pnrpfxtliig  to  be  of  even  date  (Febru- 
ary 28tb}  with  the  letter  last  above  quoted, 
and  to  contain  a  propoeltion  from  d^endants 
to  Intervener,  and  "accepted  by  M.  O.  Jeffrls, 
secretary,"  which  teada  In  part  as  follows, 
to  wit: 

"Chica«o,  IIL,  Feb.  28,  1912. 
"Concordia  I^nd  &  Tlmb^  Oo.:  We  have 
been  necotiating  with  the  Toledo  Bridge  & 
Crane  Company  •  •  •  for  a  crane  to  han- 
dle your  lumber.  •  •  *  We  have  made  a 
ccmtraet  for  such  oaae  hi  your  behalf,  lltia 
contract  Is  by  anrrespondence,  and  will  prob- 
ably be  fcdlowed  by  a  more  formal  contract,  bat, 
in  any  event,  tlK  contract  is  now  complete. 
We  have  this  day  notified  said  Crane  Company 
that  the  crane  was  for  you,  and  they  if 
they  choose,  make  a  fiwmal  cnitract  with  yon, 
or  at  tbeir  opt!  on  they  may  make  It  run  to  us 
as  heretofore.  In  oonsideradoo  of  yoor  ac- 
cepting this  and  agreeing  to  pay  for  said  crane 
and  assume  all  liability  on  onr  part,  we  agree  to 
famifih  said  crane  fully  as  it  is  now.  or  may 
hereafter  be,  agreed  on  between  us  and  said 
Craoe  Company." 

M.  G.  Jeffrls,  who  dictated  the  proposition 
on  behalf  of  defendant,  and  accepted  it,  on 
behalf  oC  Interrener,  was  unable  to  say,  posl- 
tirely,  whetlier  It  bean  the  correct  date  or 
not,  and,  ttaongb  be  attonpted  to  refresh  Ua 
memory  by  referring  to  a  letter  written  to 
D.  K.  Jeffrls  after  the  Inatitutton  of  this  suit, 
we  do  not  see  very  clearly  bow  he  could  bave 
become  enlightened  in  that  way. 

D.  K.  Jeffrla  testifies  that  M.  G.  Jeffrls  sug- 
gested the  proposition  "to  protect"  them  (D. 
K.  Jeffrls  &  Co.)  "from  the  corporations"  (re- 
ferring to  variona  milling  corporations  in 
whldi  D.  K.  Jeffrls  &  C&  have  Interests), 
and,  further,  as  follows: 

"Q.  You  acted  as  purchasing  ageute,  you 
say,  of  the  Concordia  Lend  &  "inmber  Compa- 
ny? A.  Yes,  sir.  Q.  You  don't  act  as  purctias- 
ing  agent  any  longer?  A.  No,  sir.  Q.  Why 
not?  A.  BeCTuse  they  have  got  establislied, 
more  or  less ;  they  didn't  have  any  credit  rating 
nnd  were'  unknown  at  this  time.  Q.  At  the  time 
this  letter  was  written,  the  Concordia  I^nd  & 
Timber  Company  had  no  credit  rating,  and  were 
not  known?  A.  No,  sir.  Q.  And  ctmtracts 
were  made  by  you  in  your  individual  name  be- 
cause the  CcMicordia  Land  &  Umber  Company 
had  no  credit  standing?  A,  Tea,  sir ;  that  is  a 
fact" 

Referring  to  the  affidavit,  affirming  the 
verity  of  the  allegations  contained  in  defend- 
ants' answer  and  demand  In  reconTention, 
the  witness  recognized  his  signature,  but 
said  that  he  did  not  know  that  he  read  the 
affidavit  at  all;  that  the  attorneys  told  him 
to  sign  It,  and  he  did  so;  also  that  he  took 
the  onth  as  therein  recited.  He  further  tes- 
tified that,  though  he  recognized  his  signa- 
ture to  the  letter  and  proposition  submitted 
to,  and  accepted  by  intervener,  he  did  not 
know  when  or  where  he  signed  It,  or  what 
It  contained. 

[S]  From  all  of  which  we  conclude  that  de- 
fendants dealt  with  plaintiff  throughout  in 
their  own  name  and  for  their  own  account; 
that  intorrmer  did  not  acquire  the  crane 
from  plaintiff,  with  whom  It  has  had  no  con- 
tractual relations;  and  hence  that  the  al- 


leged basis  upon  which  It  rests  tbe  dK 
here  set  up  has  never  existed,  and  tbat  ^ 
claim  has  therefore  been  property  rejectut 

[1]  Considering  the  question  a£  eontrss 
vei  non,  aa  between  plaintiff  and  defendara. 
we  are  of  opinion  that  defendants  caimoc  ba 
heard  to  assert,  in  argument,  that  there 
no  contract,  since  their  poeltioa  In  tbe  am. 
concurring  with  that  of  the  Interreur.  a 
predicated  upon  their  sworn  pleadings  to 
effect  that  the  title  to  the  crane  passed  Sn- 
plalntifCs  to  interrener  by  Tlrtne  of  a  eoa- 
tract  entered  Into  between  plaintiff,  of  the 
one  part,  and  intervener,  acting  throagji  de- 
f«idants  as  its  purdiasing  ^g^titu,  41c  tks 
other. 

Tbe  petltlcoi  of  intervention,  sworo  to  It 
D.  E.  Jeffrls  as  intervener's  preddent.  cod- 
tains  the  allegation  and  prayer: 

"lliat  petitioner  acquired  said  travdzsg  oaas 
by  purchase  from  the  Triedo  Bridge  &  Cnm 
Company,  under  a  ocmtract  made  and  cstcnd 
into  by  and  between  said  Toledo  Bridge  k 
Crane  Company  and  D.  K.  JetMs  &  Co.^  actiag 
aa  purchasing  agents  for  petltitmer,  whtcfa  con- 
tract of  purchase  was  made,  verbally,  at  Ga- 
cago.  111.,  on  February  6^  1912,  and  ctwfirmtd 
by  letters  of  date  February  7th  and  FUwoazy 
8,  1912.  •  •  •  Wherefore  petitioner  (wayi 
that,  •  •  •  after  doe  and  legal  proceedings 
and  delays,  there  be  judgment  in  favor  of  yoor 
petitiouer  decreeing  it  to  be  the  owner  of  said 
traveling  crane,"  etc 

TbB  proposition  of  February  SStb,  said  to 
have  been  submitted  by  defendants  and  ac- 
cepted by  Intervener,  Is  annexed  to.  and  made 
part  of,  defendants  answer,  wbicfli  Is  also 
sworn  to  by  D.  K.  Jeffrls,  defradants'  pres- 
ident, and  it  contains  the  statemoit  tbat  the 
contract  for  the  purchase  of  tbe  crane,  as 
made  by  correspondence,  wonld  probably  be 
followed  by  a  more  formal  cimtract.  bet  *Sa 
any  event,  the  contract  it  now  complete" 

[2]  Beyond  that,  all  of  the.  say.  150  let- 
ters, Interchanged  between  plaintiff  and  de- 
fendants during  the  period  of  9H  m<Kiths. 
following  the  letter  of  February  28tli,  pre- 
supiMse  or  declare  that  work  was  t>egnn,  was 
progressing,  or  was  complete,  in  the  matter 
of  the  building  and  shipping  by  plaintiff  of 
the  crane  which  defendants  had  ordered  at 
a  fixed  price,  and  which,  time  and  again, 
they  complained  was  not  being  oxnpleted 
within  the  delay  contemplated  by  their  "con- 
tract" with  plaintiff.  Time  and  again,  alao^ 
In  those  letters,  before  and  after  they  had 
made  the  first  payment  of  $R,000  on  the  con- 
tract price  of  the  crane,  and  after  the  crane 
had  been  d^lvered,  and  was  in  operatitm,  de- 
fendants offered  excuses  for  not  signing  the 
form  of  contract  which  had  been  placed  in 
their  hands,  and  which,  In  fact,  they  have 
never  signed ;  but  the  entire  correspondence 
makes  It  clear  that  they  never  intended,  and 
that  plaintiff  never  intended,  that  the  ex- 
istence of  the  contract  for  the  building  of 
the  crane  should  depend  upon  their  signing 
Budi.  an  instrummt;  and  the  only  explana- 
tion that  occurs  to  us  of  their  failure  to  sign 
la  that  they  feared  that,  by  atgning,  flier 
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mli^t  cut  ttaonadTM  fiff  from  the  privilege 
of  msUng  dianceB  In  tbe  details  <^  the  work 
as  fred7  as  they  wen  accnstoined  to  mak- 
lag  tbem. 

The  bill-  of  194.75  zepreaents  the  price  <tf 
material  dellToed  by  plaintiff,  In  response  to 
d^iendant*'  tel^ram  of  October  Stb,  oitd  re- 
quired for  tbe  pnzpoaes  of  a  diange  In  the 
method  of  siQq>lyli«  Ota  electric  pomr  to 
the  cranfr-another  method  having  been  ise- 
TioQBly  agreed  on  and  provided  for  by  plain- 
tiff. After  tbe  material  was  sent,  detend- 
ants*  presldoit  again  Ahgnywi  his  mind  <and 
conctaded  to  BAaj/t  stlU  anotbor  method,  and 
the  material  sent  by  plaintiff  was  not  need 
for  the  purpose  Dor  whldi  It  was  sent,  though 
whether  it  has  or  may  be  used  for  some  oth- 
er purpose  does  not  appear,,  nor  does  It  af- 
fect plaintiff's  right  to  recow  the  9M>7S. 

For  the  reasons  thus  ssslgnwfl,  we  are  of 
(qtinkm  that  there  Is  no  arror  In  the  Jndf- 
ment  appealed  from,  and  it  Is  therefore 

Afflrhwd, 

(Ul  lA.  180) 

NoL  2100G. 
ATKINS  T.  BUSH  et  aL 
(Bnprama  Court  of  Lonlriana.  March  12, 1017. 
BAaaring  Dcoiad  April  16,  1817.) 

(BpUdbtu  fty  Me  Court.) 
MieiJOKHOB  «»86— OonDmoM  or  Paopran 

— lOABIMTT. 

A  property  owner  la  required  to  maintain  hia 
premiHfl  in  a  condltiOD  of  tafe^  to  travelers  on 
the  pablie  road.  Hence  if,  by  bii  n^ligence  or 
lack  of  attottifm,  the  end  of  a  strand  ot  barbed 
wire  becomes  detached  from  tbe  fence  port  in 
front  of  bis  residmce  and  remains  lying  in  the 
pnblic  road,  the  owner  of  the  proper^  Is  liable 
in  damages  for  injnriea  miffaed  by  a  travder 
who,  without  biDlt  or  n^linnoa  m  his  part, 
bectnnes  entantfed  in  the  wire  and  la  tbtteby 
Injured. 

[Ed.  Note^Fw  other  easea,  aea  Negligence, 
OenL  Dig.  |  54.] 

Ameal  tnm  Thirteenth  Judicial  District 
Court,  Parish  of  Grant;  W.  F.  Blodnaan, 
Judge. 

Actkm  by  Jesse  Atkins  against  Thomas  A 
Bush  and  oOiers.  Judgment  for  d^^ndants, 
and  iflalntlff  appeals.  Judgment  annulled 
and  set  ssld^  and  adjudged  that  plaintiff 
recover  of  Qie  defendants  the  snm  of  fB,000 
and  costa. 

Hundley  &  Hawthorn,  of  Alexandria,  for 
appellant.  J.  B,  Bobetts,  of  Colfax,  and 
BUuAman,  Overton  &  Dawklns,  of  Alexan- 
dria, for  appdlees. 

O'NIELL,  J.  This  Is  an  acUon  for  916,000 
damages  for  pmonal  injury  suffered  by  the 
pUlntiff. 

While  he  was  riding  on  a  wagon  on  the 
pnblic  road,  a  piece  of  barbed  wire  attached 
to  a  fence  and  extending  into  the  pablie  road 
caught  his  foot  and  cut  it  off  at  fiia  ankle 
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The  action  Is  founded  upon  the  allegations 
that  the  fence,  of  which  the  wire  had  formed 
a  part  and  to  whl<^  one  end  was  attadied, 
belonged  to  the  defradants  Tliomas  O.  Burii 
and  Miss  B.  T.  Bush,  and  was  on  th^  prop- 
ertjt  under  the  managraumt  of  Thomas  C. 
Bush ;  and  tlut  the  defendants  were  guilty  of 
gross  negligence  and  had  disregarded  the 
safety  of  travelers  al<mg  the  public  road.  In 
allowing  their  fence  to  be  and  remain  In  a 
cimdltion  of  danger  to  imssas-by.  The  ^ain- 
tlff  allied  that  the  def  aidants  bad  pwnit* 
ted  tbe  wire  to  remain,  for  several  months 
before  tbe  sccWent,  In  colls  In  tbe  public 
road,  a  menace  to  travtfers  pasidng  there; 
but  that  be  (the  plaintiff)  was  not  aware  of 
the  danger  and  was  not  guilty  ot  any  negli- 
gence in  falling  to  avoid  tbe  accident 

In  tbetr  answer,  the  defendants  admitted — 
and  tbe  evidence  tfwws  Ciat  the  plantation 
adJdnUig  ttie  pntdlc  road  at  the  place  of  tbe 
accident  was  the  property  of  one  of  tbe  de- 
f aidants,  Tbomaa  0.  BaA,  and  was  under 
bis  personal  managemoit;  bat  tbey  denied 
that  tbe  barbed  wire  on  Ilia  fiBnce  aeparatlnc 
the  plantatloB  from  the  public  mad  bad  be- 
ccnae  loosened  frun  tbe  flsnee  posts  or  was 
lying  In  the  pobUc  road  before  or  at  the  time 
of  the  aocldent  They  alleged  that  the  driver 
of  the  wagtm  on  which  the  plaintiff  was  rid- 
ing at  tbe  time  of  the  accident  was  racing 
with  the  driver  of  another  wagon,  and,  in 
attempting  to  pass  the  other  wagon,  drove 
one  of  tbe  wbeds  of  bis  wagon  against  Cbe 
fence  and  polled  off  the  wire,  which  inflicted 
the  injury  to  tbe  plaintiff.  They  alleged 
therefore  that  tbe  accident  was  due  to  tbe 
negligence  and  redtlesaness  of  the  driver, 
who  was  not  In  tbe  employ  of  the  defendants 
and  for  whose  conduct  they  were  not  respon- 
sible. Th^  alleged  that,  if  tbe  wire  bad. 
become  loosened  from  the  fence  and  was 
lying  in  the  public  road  t>eA>re  or  at  the 
time  of  the  actddent,  tbe  plaintiff  and  the 
driw  of  the  wagon  should  have  seen  and 
avoided  it,  and,  If  it  was  hidden  by  the  dust 
in  the  road,  that  also  was  caused  by  the  fast 
and  re<^esB  driving  by  the  men,  for  whom 
tbe  defendants  were  not  responsible.  In  ibat 
connection,  ttiey  alleged  that  the  plaintiff 
and  the  driver  of  the  wagon  on  which  he  was 
riding  at  the  time  of  the  accident,  and  the 
driver  of  the  oth&  wagon,  were  all  In  the 
employ  of  tbe  same  person,  were  engaged  in 
the  same  work»  and  wez»  tiierafora  fellow 
servants. 

The  case  was  tried  without  a  Jury.  Judg- 
ment waa  rendered  In  &vor  ct  tbe  d^md- 
ants,  rejecting  the  plaintiff's  demand,  and  he 
has  appealed. 

The  evidence  does  not  sustain  the  defend- 
ants' allegation  that  the  driver  of  the  wagon 
on  which  the  plainOfl  was  riding  at  the 
time  ot  the  accident  was  radng  with,  or  at- 
tempting to  pass,  the  other  wagon  on  the 
road.  The  proof  Is  that  the  wagon  on  wbldi 
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Che  pUdntlfl  irefl  riding  did  not  strlfee  the 
fatwe  (it  leave  the  beaten  path  In  the  pnblte 
road. 

The  men  on  both  wagrais  were  ngaged  In 
the  hanllng  of  ha^  from  tbe  fiirm  of  thMr 
em^oyer.  Thcv^  had  delimed  a  Inid  to  the 
wartiioase,  where  they  received  a  telephone 
message  from  their  empli^er  to  hnnr  back 
to  tbe  farm ;  and  they  were  returning  on  the 
empty  wagtms  when  the  accident  occnrred. 
Ita  horses  were'  trotHng  briskly,  gallivlse 
at  Umes,  bat  were  under  the  control  of  the 
drivars,  who  were  not  engaged  In  a  race. 
The  road  was  yerj  dusty.  The  front  wagon 
was  drawn  by  four  horses  and  was  raising  a 
(doud  of  dnst  The  wagon  on  which  the 
plaintiff,  was  riding  was  drawn  by  two  horses 
and  was  traveling  at  a  dlstaniBe  ct  about  80 
or  40  feet  behind  tbe  other  wagon.  Thevetd- 
<dea  oonslated  of  the  running  gear  of  ordi- 
nary farm  wagons,  'from  which  the  bodies 
had  been  removed  and  on  whl<ih  two  planks 
formed  the  bed.  Tbe  rattling  of  the  loose 
planks  made  such  a  noise  that  two  at  the 
witnesses  who  testified  In  the  case  tiumgat 
the  horses  ware' running  awsy. 

The  plaintiff  was  seated  on  one  of  the 
planks  forming  the  bed  of  t2ie  wagon,  about 
midway  between  the  axles,  with  his  feet 
hanging  over,  between  Hie  front  and  hind 
wbe^  He  testified  that,  when  the  colling 
wire  appeared  over  the  front  wheel,  he  dodg- 
ed to  avoid  its  striking  his  neck  or  head,  and 
called  to  the  driver  to  atop;  and,  in  an 
Inrtant,  without  his  realizing  what  was  hap- 
pening, his  foot  was  caught  in  the  wire  and 
cut  off.  The  noise  of  the  wagons  pPeveoted 
the  driver  from  hearing  the  plaintiff's  first 
cry.  He  screamed  twice  again,  and  the  driv- 
er stopped  the  wagon  Immediately.  Strange 
to  say,  the  tdaintlff  was  not  pulled  off  of  the 
wagML  His  foot  was  found  in  his  shoe,  in 
the  road,  a  short  distance  behind  the  wagon, 
and  the  top  part  of  his  sock,  whidi  bad  been 
cut  in.two,  remained  can^t  In  the- wire  that 
had  sprung  back  to  the  side  of  the  road. 

The  surgeons  who  attended  the  plaintiff, 
one  of  whom  was  on  the  scene  very  soon  aft- 
er tbe  acddent,  were  unable  to  explain  how 
the  wire  had  severed  the  foot  at  the  ankle 
Joint  without  polling  the  man  olt  of  the 
wagon.  They  testified  that  the  severing  of 
the  foot  must  have  beoi  done  with  a  very 
quldc  stroke  of  the  wlr&  Hence  It  Is  argued 
by  the  defendants'  counsel  that  the  teams 
must  have  been  running  at  a  very  fast  gait 
Our  opinion  Is  tiiat  the  speed  at  which  the 
plaintiff  was  trav^ng  could  not  possibly 
have  been  fast  enough  to  give  the  plalntifl'B 
foot  snch  a  qiU<dt  stroke  against  the  wire  as 
to  cut  it  off  In  that  way.  The  only  possible 
explanatipu  of  the  severing  of  the  foot  at  the 
ankle  Joint  without  pulling  the  .plaintlfl  off 
at  the  wagon  is  that  the  end  of  the  wire 
caught  on  the  wagtm  and  the  plaintiff's  ankle 
was  caugjit  in  a  kink  in  the  wire.  Be  that 
as  it  may,  the  theory  that  the  man's  foot  was 
cut  off  by  a  qulok  stroke  of  the  ankle  against 


a  loose  Wire  cannot  destroy  tlie  positive  prpof 
that  the  drivers  were  not  running  a  nee  nor 
the  teams  running  away. 

Four  diainterested  witnesses,  whose  busi- 
ness required  their  traveling  altmg  the  public 
road  at  the  place  of  the  accident  nearly  eveir 
day,  testified  that  they  had  seen  loose  strand* 
of  wire,  extending  from  the  defendant's  fence 
Into  the  public  road,  on  several  occaslona 
before  the  acdd^t  Two  of  than  testlfiei^ 
that  the  ends  of  the  wire  wei«  lying  loose 
and  In  colls'or  kinks,  be^de  tbe  road,  in  more 
than  one  place  near  the  scene  of  the  acci- 
dent; and  one  of  them  testlfled  that  his 
horse  came  very  near  being  entangled  In  the 
wire  at  the  place  of  the  accident,  some  days 
or  weeks  before  the  plaintiff  got  hurt  Tbe 
evidence  shows  that  the  identical  wire  that 
cut  off  tbe  plaintiff's  foot  was  loose  for  a 
distance  or  length  of  about  36  feet  and  was 
coiled  up  in  a  ball  at  the  loose  aid ;  that  wire 
had  been  lying,  sometimes  in  the  beaten  path 
and  sometimes  on  the  side  of  the  road,  sever- 
al weeks,  possibly  months,  before  the  acd- 
dent 

The  defraidant  Gliomas  O.  Bush,  who  went 
to  the  scene  of  the  acdd^t  immediately  aft- 
er it  happened  and  endeavored  to  ascertain 
the  cause  of  It,  testifled  that  he  thought  cat- 
tle bad  put  their  horns  through  the  foice 
and  pulled  off  the  wire.  He  had  had  the 
fence  renovated  a  short  time  before  the  ac- 
cident Some  new  posts  bad  been  tnit  In, 
and  new  wire  had  been  pat  on  In  place  of 
tbat  that  had  rusted  out  or  had  been  pulled 
off ;  from  whidi  It  might  be  Inferred  that 
the  ends  of  the  wire  were  left  dangling  from 
the  posts  when  the  fmce  was  repaired. 

The  defendants  testifled  that  th^  were 
not  aware  that  any  loose  ends  of  wire  ex- 
tended from  their  fence  into  the  public  road, 
or  that  the  fence  was  In  any  condition  of 
danger  to  passers-by,  before  this  acddoit  oc- 
curred ;  and  there  Is  no  evidous  to  the  coo- 
trary.  The  defective  f^ce,  however,  was  In 
front  of  the  defendants'  residence;  the  gate 
being  immediately  in  front  of,  and  about  ISO 
yards  from,  the  front  porch,  and  tbe  soene 
of  the  acddoit  bdng  about  200  yards  fn»n 
the  gat& 

Our  opinicm  Is  that  the  duty  imposed  by 
law  uptm  tbe  defuidant  Thomas  O.  Bush  to 
maintain  his  property  In  a  condition  of  safe- 
ty to  travelers  along  the  public  road  made 
him  reqpmslble  for  his  ftUlure  to  know  of 
the  dangerous  conditicm  of  his  fence,  that 
had  existed  mA  a  long  time,  and  had  been 
observed  by  several  travders  on  the  public 
road,  beCure  the  accident. 

In  the  case  ot  Tacker  v.  L  O.  B.  Co.,  42  La. 
Ann.  114,  7  SonttL  124.  iriiere  the  dtfend- 
ant  was  held  liable  for  the  death  of  a  paaaer- 
by  who  was  killed  1^  the  collapse  of  tiha  de* 
fendantfs  shed,  It  wss  hdd  that  the  def^- 
ant^s  Ignorance  (kC  the  dsngooos  condition  of 
the  preanlaes,  being  due  to  a  lade  of  prudeot 
attentifflit  did  not  ^«nse  the  d^sndant-iClt- 
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Ing  Barnes  t.  Belme,  S8  La.  Ann.  280,  It 
was  said  that  the  owner  was  boond  to  know 
the  condition  of  his  pr(^rty;  and  the  fact 
that  the  condition  of  danger  had  been  pro- 
duced by  trespassers  on  the  premises,  with- 
out the  defendant's  knowledge,  did  not  ex- 
empt the  defendant  from  liability  for  the 
resulting  injury  to  an  Innocent  passer-l^. 
eating  that  case  and  that  of  Lorenz  t.  City 
of  New  Orleftas,  U4  La.  80^  88  South.  666, 
It  was  said  in  an  (pinion  handed  down  this 
day.  In  Setdo  v.  American  Brewing  Ca  (Ka 
20972)  74  South.  998,  that  negligent  ignorance 
of  the  condition  of  one'a  property  was  eqnlT- 
al^t  to  actual  knowleds^ 

The  llaUUty  of  the  defendant  Thomas  <X 
Bush  la  impoaed  by  the  prorisioDs  of  the 
Civil  Code  that  erery  act  whatever  of  man 
that  causes  damage  to  another  obliges  him 
by  whose  fault  it  happened  to  repair  it; 
and  that  men  are  responsible  for  the  damage 
occasioned,  not  only  by  their  own  acts,  but  by 
the  things  which  they  have  In  their  custody. 
Articles  2315  and  2317.  Our  opinion  is  that 
the  liability  of  the  custodian  of  a  thing  for 
damages  for  Injnry  caused  by  the  thing  in 
his  custody  is  not  limited  to  what  is  com- 
mitted actively  by  the  thing,  bat  extoids  to 
Injuries  resulting  from  a  dangerous  condltlm 
of  an  Inanimate  thing  if  that  oondltton  was 
due  to  the  teult  of  its  owner  or  custodian; 
and,  in  tliat  sense^  ta.ult  means  n^Ucraioft. 
B.  a  O.  2816.  Other  prorisliHiB  of  Uw  Obde 
expressly  declare  that  a  person  la  reqKHulble 
for  dama^M  caused  by  Che  acts  of  tb(we  for 
whom  he  is  answonble,  by  the  acta  of  his 
children  or  serrants,  by  the  act  of  an  In- 
sane pfflmm  fHC  whom  lie  la  curator,  by  the 
act  a  adiolar  or  aiq^rentlce  of  whom  he 
Is  the  teacber  or  artisan,  or  by  tba  act  of  an 
animal  of  wbldi  he  is  the  possessor  or  own- 
er. R.  a  a  2317,  2318,  2319,  2320,  and  2321. 
And  other  provisions  of  the  Code  declare 
that  the  ownw  of  a  building  is  answerable 
tor  any  damage  caused  1^  its  mln  or  fall, 
or  by  that  of  any  port  of  the  matMlal  com- 
posing it,  if  the  Injury  was  the  result  of 
neglect  to  repair  the  building,  or  the  result 
of  a  vice  in  its  original  construction.  B.  0. 
a  670  and  2S22.  On  the  prind]^e  that  the 
owner  must  maintain  Us  iffomloes  in  a  con- 
dition of  safety  to  his  n^ghb<m  and  to  per^ 
sons  passing  It  has  teea  h^  quite  oftui 
that  an  individual  or  omponUoo  is  liable 
in  damages  to  any  person  Injured  by  a  dan- 
gerous animal  kBjft  or  permitted  to  ronaln 
on  Hie  premises.  See  Serlo  t.  American 
Brewing  Co.  (No.  20B72.  dedded  this  day) 
sup'i  ,  citing  Vredenbnrg  t.  Beban,  83  I4L 
Ann.  639 :  Hcflmes  T.  Murray,  207  Ho.  413, 
106f  .  W.  1080,  17  L.  B.  A.  (N.  8.)  481,  123 
Am.  St  Bep.  886,  IB  Ann.  Cae.  846;  Bar- 
rett r.  Maiden  ft  Morose  B.  Oa,  8  Allen 


(Mass.)  101 ;  Chicago  &  Alton  R.  Ga  v.  Eu<^- 
kuck,  197  IlL  308.  64  N.  B.  308;  and  Eeenan 
V.  Gutter  Percba  ft  Blbbon  Mfg.  Co.,  120  N. 
T.  627,  24  N.  E.  1096. 

In  the  case  of  Williams  v.  Louisiana  Blec- 
trlc  Light  ft  Power  Co.,  43  La.  Ann.  295,  S 
South.  938,  the  defendant  was  held  liable  in 
damages  for  maintaining  a  wire  over  a  high- 
way so  low  that  a  wagon  carrying  a  load  16 
feet  high  struck  the  wire,  knocked  down  the 
pole,  and  injured  the  driver  of  the  wagon. 
It  was  held  that  the  wire  was  an  obstruction 
to  the  highway,  which  should  have  beoi  left 
safe  for  travel  and  transportatlan.  Tbat 
case  was  dted  with  approval  dn  Claussen  t. 
Cumberland  T.  ft  T.  Co.,  126  lA  1087.  S8 
South.  857.  where  the  defendant  was  held  li- 
able in  damages  for  Injury  inflicted  upon,  a 
traveler  on  the  public  road,  whose  hwse  and 
buggy  became  entangled  In  the  defendant's 
telephone  wire,  that  had  been  Uown  down 
in  a  storm  and  bad  not  been  removed  frmh 
the  road  within  a  reasonable  time.  In  that 
case,  it  Is  true,  the  defendant  bad  been  noti- 
fied that  the  wire  obstructed  the  pnUic  road ; 
but,  from  the  cases  dted  above,  it  tweors 
that  negligent  ignorance  Is  equivalwt  to  ac- 
tual knowledge. 

The  fact  that  the  acddoit  that  happened 
in  this  case  was  an  extraordinary  one  does 
not  r^eve  the  def«idant  from  llaUUty.  In 
Payne  v.  Georgetown  Lbr.  Co.,  U7  La.  983. 
42  South.  475,  where  the  ne^lgent  act  of  a 
servant  of  the  defendant  caused  injuy  to 
the  plaintlft,  it  was  said  to  be  no  deftese 
that  the  particular  injurious  GonsSQuence 
was  unforeseen,  improbable,  and  not  to  have 
been  reostmably  expected,  so  Imc  as  it  was 
the  natural  cmaequence  Of  the  negligence  of 
the  defendant's  servant  Quoting  Wbarbn's 
Law  of  Ne«llgaice  i?d  Ed.)  par.  77,  it  was 
observed  that  the  consequences  of  necUgeooe 
are  almost  Invariably  surprises ;  that  a  man 
may  be  negUgeat  In  a  portlcalar  matter  a 
thousand  times  without  mischief ;  yet,  though 
the  chance  of  mischief  be  only  one  in  a  thou- 
sand, If  the  mischief  or  injury  does  occur, 
the  pomm  to  whose  n^llgenoe  it  Is  im- 
putable Is  liable  in  damages. 

Our  cmclnslim  Is  that  the  defoidant  Tbaor 
as  OL  Bnsh  is  liable  in  damages  for  the  in- 
jury whldi  the  plalntUF  suffered  in  oonse- 
qnence  of  the  defendant's  negligence,  in  flall- 
ii«  to  know  of  the  dangerous  ctmdlUon  ot 
his  f^ce,  and  in  pomltting  it  to  remain  a 
menace  to  tnvders  on  the  public  road.  And 
we  fix  the  amount  of  the  damages  at  $5,000. 

The  Judgment  appealed  from  is  annulled 
and  set  asidek  and  it  is  now  ordered.  ad- 
Judged,  and  decreed  ttiat  the  plalntUF,  Jesse 
Atkins,  recover  of  and  from  the  defendant 
Thomas  a  Bush  the  sum  of  $5,000  and  the 
costs  of  ais  snit 
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No.  22185. 
Snoeeaaioii  oC  FISHSR, 
(Saprenw  Oonrt  of  Lonimana.  April  16,  IftlT.) 

(Syllaiut  Iv  the  Court.) 

1.  BXEOtn-OBS     AND  ADHIHISTRATOBB 

filO(0, 9— Sdcoebsioh— OPFOSmON  TO  Ad- 
hihistbatob's  Acooumt— Appkai>-Bond. 
When  a  judgment  has  been  rendered  on  an 
opposition  to  the  account  of  an  administrator, 
allowin?  the  opponent's  claim  in  part  and  re- 
jecting it  in  part,  and  each  party,  tbe  adminis- 
trator and  the  opponent,  obtains  a  separate 
order  of  appeal,  and  the  administrator  furnisheB 
an  appeal  bond,  and  files  the  transcript  in  the 
appellate  court,  it  is  not  necessary  that  the  op- 
ponrat  should  also  furnish  an  appeal  bond  or  file 
a  transcript  of  appeal.  The  opponent's  right  to 
an  amendment  of  the  judgment  in  so  far  as  it 
rejects  the  opposition  to  tbe  account  may,  be  as- 
aerted  by  an  answer  to  the  appeal  taken  by  the 
administrator. 

[Ed.  Note^ — For  other  cases,  see  Executors 
and  AdministratOTB,  Cent  Dig.  tt  2241,  2246, 
2247,  2249.] 

2.  BviDENCB  ^»266(1$-~Weioht  and  Sum- 

CIENOT. 

The  testimony  of  witnesses  to  admis^ons 
alleged  to  have  been  made  by  a  peraon  who  has 
died  is  ths  weakest  Uud  «f  erldencft 

(W.  Note.— For  other  caaes,  see  IMde&ce, 
Cent  DI«.  I  lOBOJ 

Appeal  from  Civil  Diatrict  Oonrt,  Parish 
ofOrleaiu;  Porter  Parker,  Judge. 

Oppo8ttt<ma  hr  LndiidB  Oospear  and  by 
Martha  ^it  to  the  prorlsloiial  acconot  of 
Joshua  FlBher,  as  administrator  of  flie  es- 
tate of  Louis  Fisher,  dec^ued.  Judgment 
recognizing  the  claim  of  Uartha  l^t  and  the 
c9aim  of  Ludnda  Cnapear  In  part,  and  the 
administrator  and  Lnclnda  Cuspear  iu)peaL 
Judgment  affirmed. 

St  Clair  Adams  and  Francis  P.  Bums,  both 
of  New  Orleans,  for  Joshua  Flaher.  Andrew 
M.  Buchmann,  of  New  Orleans^  for  Lnclnda 
CuBpear  and  Martha  Kent 

O'NIELL,  J.  Louis  Fisher  died,  intestate, 
in  the  city  of  New  Orleans,  on  the  29th  of 
Marcb,  1914,  leaving  an  estate  valued  at  ¥6,- 
123.33,  and  no  debts,  except  $14,  due  for 
medical  services  rendered  during  his  last 
illness.  The  estate  consisted  of  a  house  and 
lot  valued  at  |1,000,  household  furniture  and 
effects  valued  at  $16,  a  life  insurance  policy, 
payable  to  his  legal  representatives,  for  $000, 
cash  on  deposit  In  the  Commercial-Germania 
l^st  &  Savings  Bank,  ^,755.09,  and  cash  on 
deposit  In  the  Whitney-Central  Trust  &  Sav- 
ings Bank,  $1,853.24.  His  son,  Joshua  Fish- 
er, end  his  daughter,  Carrie  Fisher  Elsy, 
were  bis  heirs  at  law.  Tbe  daughtw  died, 
Intestate,  and  without  issne.  about  two 
months  after  the  death  of  her  father. 

Joshua  Fisher  qnalifled  as  administrator 
of  his  father's  estate ;  and,  to  his  provision- 
al account,  two  oppositions  were  filed,  one 
by  Lnclnda  Cuspear,  a  sister  of  tbe  dece- 
dent and  the  otlier  by  Martha  Kent,  Ills 
niece. 


Ludnda  Cuspear  dalms  titat  she  is  entlOea 
to  the  occupancy  of  two  rooms  in  the  bonaa 
left  h>y  the  deceased,  for  Ibe  term  of  ber  Ufe, 
baring  paid  tbe  cost  of  building  the  roonu^ 
$150,  She  also  claims  that  she  Is  enUtled  to 
$240,  tiiat  Is,  $20  a  month  for  the  last  12 
months  of  tbe  life  of  Louis  Fisher  fi>r  eenr- 
tces  rendered  to  him,  as  cook,  washovoman, 
nurse,  and  bouaeke^er.  She  also  claims  to 
be  a  creditor  of  the  estate  for  the  fnrOier 
sum  of  $2,600;  which  she  alleges  she  deposit- 
ed with  ber  brother  for  safe-keeping,  in  vari- 
ous soma,  from  time  to  tbne^  daring  a  period 
of  about  20  yearsL 

Martlu.  Kent  claims  that  sbe  is  a  creditor 
<hC  the  succession  fbr  tbe  sum  of  $519;  St» 
alleges  that  she  deposited  with  her  undo, 
for  safe-keeping  on  or  about  tlie  14tb  <MC 
September,  1914,  tbe  i^rooee^  of  certain  life 
Insurance  paid  to  her  ml  ttie  death  of  ber 
son,  amounting  to  $499.  and  thereafter  de- 
posited with  her  nude,  fOr  safe-keeping.  $45 
out  of  her  earnings;  and  that  at  the  time 
of  her  uncle's  death,  she  had  withdrawn  only 
$25  of  the  amount  d^;>oslted. 

The  district  court  r^dered  judgment  reo 
ognlzing  Ludnda  Cnspear's  right  of  occu- 
pancy of  the  two  rooms,  and  allowing  her 
claim  of  $240  for  serrlcea  rendered  to  the  de- 
ceased. The  court  rejected  entirely  her  claim 
of  $2,500,  alleged  to  have  been  deposited  with 
her  brother  for  safe-keeping.  Martha  Kent 
obtained  Judgment  recognhdng  ber  dalm  of 
$519. 

The  administrator  and  Lnclnda  Cuspear 
each  obtained  an  order  of  a[^»eaL  The  ad- 
ministrator furnished  an  appeal  bond  and 
brought  up  tbe  transcript  of  appeal.  Lacln- 
da  Cuspear  did  not  furnish  an  appeal  bond; 
but  she  and  Martha  Kent  filed  an  answer  to 
the  appeal  taken  by  tbe  administrator,  pray- 
ing that  the  Judgment  appealed  from  be  af- 
firmed, except  In  so  far  as  It  rejected  Ludn- 
da Cuspear's  claim  of  ^,500,  and  that  it  be 
amended  In  that  respect  by  increaains  the 
Judgment  in  ber  favor  to  $2,740. 

[1 , 2]  The  learned  counsel  for  tbe  admin- 
istrator contend  that  Ludnda  Cuspear's  fail- 
ure to  furnish  an  appeal  bond  and  file,  tbe 
transcript  of  appeal  was  an  abandonmoit  of 
her  appeal,  and  that  she  Is  therefore  not  en- 
titled to  an  amendment  of  the  Judgment  ap- 
pealed from.  The  dedsions  dted  In  support 
of  that  proposition,  however,  are  not  appli- 
cable to  tbe  situation  presented  here.  It  was 
not  necessary  for  Ludnda  Cuspear  to  fur- 
nish an  appeal  bond  and  file  the  transcr^t 
in  this  court  when  the  administrator  had 
perfected  bis  appeal  and  filed  the  record  here. 
Her  answer  to  the  appeal,  taken  by  the  ad- 
ministrator, la  an  appropriate  remedy  for  ob- 
taining an  amendment  of  tbe  Judgment  tp' 
pealed  from  on  any  contest  betwen  tlie  aih 
peUant  and  appellee. 

Ludnda  Cuspear's  right  of  occopani?  <tf 
two  rooms  In  the  house  belonging  to  the  e»> 


«9»Fer  othw  cases  see  mmm  bwls  and  KST-NUHBBR  in  kU  Key-NvmbMed  XHiesu  and  ladeass . 
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tate  of  the  decedent  U  proTcn  by  bis  written 
a^nowIedgsMiit,  and  Is  not  serlonslr  dlai>nt- 
<d.  In  tbat  rsvpect  ths  Jndgmoit  aK>Mled 
from  is  correct. 

Tbe  evidence  In  the  record  also  snpporta 
the  judgment  rendered  In  her  faror  for  9240 
for  the  services  she  rwdered,  as  cook,  waA- 
smroman,  and  boosAeeper,  tot  tbe  dcMiedeut 

Her  tiainx  tor  $2JEO0  d^jKuds  fw  its  rap* 
port  tQMm  the  statement  of  the  clalnmt, 
Ladnda  Onspear,  that  she  deposited  all  of 
ber  waees  with  ber  brother  fbr  sate-keeplng, 
during  a  period  of  abont  20  years,  and  that 
she  thinks  the  snms  deposited  amonnt  to  $2,- 
600  or  mOTe,  In  oornAoraUfni  of  ber  testi- 
mony, several  witnesses  tesUfled  tbat  Lonls 
Flflber  tidd  tbem  be  bad  bis  slstWs  earnings 
deposited  to  his  credit,  to  an  amount  soffl- 
clent  for  the  interest  to  maintain  ber  daring 
the  balance  of  ber  llf&  Only  one  of  those 
witnesses  testified  that  Louis  Fisher  had  stat- 
ed ibat  tbe  amonnt  he  had  on  deposit  for 
LndDda  Cnspear  was  $2,500.  Tba  others 
testified  that  be  did  not  state  the  amonnt 
On  account  nt  tbe  impossibility  of  contradic- 
tion, testimony  of  witnesses  repeating  admls* 
slons  said  to  have  been  made  by  one  who 
has  died  la  tbe  weakest  kind  of  evidence  to 
support  a  large  claim  against  the  saccesslon 
of  the  deceased.  The  accounts  taken  from 
the  books  of  the  banks  in  which  Louis  Fish- 
er k^t  his  funds  show  that  it  Is  highly  prob- 
eUe  that  Laclnda  Cnspear  did  have  her  earn- 
ings deposited  to  the  credit  of  her  brother. 
Tbe  evidence  shows  that  Louis  Fisher  was 
an  honest,  industrious,  econranlcal  colored 
man ;  but  his  wages  were  only  $1.86  per  day, 
and  he  was  out  of  employment  at  times.  It 
is  very  improbable,  If  not  quite  impossible, 
for  him  to  have  deposited  the  sums  placed  to 
his  credit  In  the  banks,  unless  he  was  de- 
positing, with  his  own  earning^,  the  funds 
of  some  one  else.  But  we  cannot  render  a 
Judgment  for  a  definite  sum  on  the  mere  con- 
jecture or  probability,  however  strong  it 
may  be,  that  the  claimant  deposited  some 
mon^  from  time  to  time  with  the  decedent 
for  safe-keeping.  There  la  one  circumstance 
that  would  have  strengthened  her  claim 
greatly  if  she  had  not,  in  her  own  testimony, 
contradicted  the  presumption  arising  in  her 
favor.  We  refer  to  the  fact  that,  about  a 
month  before  the  date  on  which  she  made  a 
loan  of  $500  to  her  sister,  Louis  Fisher  drew 
that  amount  out  of  bank.  If  the  $600  with- 
drawn from  the  bank  by  Louis  Fisher  was 
given  to  Lodnda  Cnspear,  to  be  loaned  to  her 
sister,  the  inference  would  be  very  strong 
that  Fisher  had  Ladnda  Cnspear's  money 
deposited  to  his  credit  But  she,  In  her  tes- 
timony, denied  that  the  $500  which  she  loan- 
ed to  her  sister  was  obtained  from  Louis 
Fisher.  She  insisted  that  she  got  the  $600 
from  her  onployer.  He  testified  that  he  had 
no  recollection  of  having  paid  her  $600  at  one 
tlnUb  althoagh  he  expressed  faith  In  her 


honesty  and  veracity,  and  wonM  not  dei^ 
posltlvrty  that  he  had  never  paid  her  sodi 
a  large  sum  at  one  time,  ^thoo^  we  an 
of  the  opinion  that  this  estate  has  been  en- 
Tlcbed  at  tbe  expense  of  Lndnda  Cuspear 
to  some  extent,  we  cannot  determine  that  ex- 
tent exactly,  or  eren  aroroxtmatdy,  from  tbe 
evidence  before  ns;  and  we  are  therefore 
constrained  to  affirm  tbe  Judgment  In  so  far 
as  it  rejects  the  demand  of  Ludnda  Cnspear 
for  the  money  allied  to  have  been  deposited 
with  ber  toother  for  safe-keeping, 

Tbe  evldoice  aiyiportB  the  claim  of  Martha 
Keaat  for  $510.  Lonla  Flsbor  gave  bet  a 
written  acknowledgment  tbat  Qie  amount  be 
bad  received  and  owed  b«  was  at  «ie  time 
$54a  Two  witnesses  testified  that  the  re- 
ceipt was  no^  written  or  signed  In  the  hand- 
writing of  Lonls  Flaher.  Bat  they  were  men 
of  very  little  education,  and  we  do  not  be- 
lieve ttiey  were  with  bis  handwrit- 
ing or  signature;  Other  receipts  signed  by 
him  were  introdnced  in  evidence  to  show  1^ 
comparison  that  tbe  handwriting  and  signa- 
ture on  tbe  receipt  givoi  to  Uartha  Kent 
were  not  gamine;  bnt  tise  ofiglnals  were 
not  bron^t  up  In  the  transcript,  and  we  ate 
nnable  to  make  tbs  comparison.  We  are  con- 
vinced tbat  the  receipt  was  given  hy  Lonls 
Viaber  to  Marttia  Krat  Her  testimony  that 
she  d^MMdted  the  amonnt  she  daims  with 
Lonla  Fisher  for  safe-keeping  is  corroborated 
by  other  evidence,  particularly  by  the  proof 
that  she  collected  tbe  money  from  the  Insnr* 
ance  companies,  and  that  a  deposit  approxi- 
mating that  sum  was  credited  to  the  account 
of  Lonls  Fisher  soon  after  the  date  at  whldi 
Martha  Kent  and  Lndnda  Onspear  say  he 
deposited  Uartha  Kent's  money  to  his  credit 

Our  conduaion  Is  that  the  Judgment  ap- 
pealed from  Is  correct 

The  Judgment  appealed  from  Is  affirmed, 
at  the  cost  of  tbe  estate  of  Lonls  FUher. 


(141  lA.  194) 
No.  21284.  ' 
ABSHISB  V.  LOUISIANA  RT.  *  NAT.  00. 
(Snpreme  Oourt  of  Louisiana.  March  12, 1917. 
Bshearing  Denied  April  16,  ldl7.) 

(Svttabiu  if  the  Court.) 
Masteb  akd  Sebvaht  ^243(11>— Ih^ust  to 

BAIX.BOAD  EhCPLOTA— YlOUTXOir  OV  RULXS. 

A  rule  ot  a  railroad  company,  wUdi  reads, 

"I(  yoar  da^  requires  you  to  go  aromid,  under, 
or  on  cars,  in  any  trade,  protect  yoarsdf  with 
blue  ainial,*'  and  whidb  is  understood  to  mean 
that  a  Dine  flag  is  to  be  displayed  by  day  and  a 
blue  Usbt  by  night  by  those  wliose  duties  re- 
quire them  to  expose  themselves  to  danger  in 
the  manner  indicated,  la  Intended,  not  ouy  tar 
the  protection  of  the  employe,  but  also  for  tbe 
protection  of  the  employer,  and  appUee  to  an 
inspector  who.  In  the  diBcharge  of  Uie  doty  to 
inspect  ears,  plaoas  himself  in  either  of  the  po- 
E^tions  mentioned  In  the  rule;  hence,  where,  for 
the  inspectitm  ot  a  car,  standing,  with  otWsi 
upon  a  tradk  whldi  Is  being  nsed  (or  switcbJiig 
purposes,  an  Inspector  goes  underneath  the  ear 
and  disappears  from  slgfat  w  Introduces  die  Vj^ 


tfcvVor  other  euw  sm  nam  Uu>la  sad  KBr-NUMBER  ia  all  Key-Numb* rtd  DIsmU  tM  ladesei  . 
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per  part  of  hia  persosi  between  the  trncfc,  or 
a  wheel,  and  the  Soot  of  the  ear,  leaving  oniy. 
his  lega  ontside  of,  and  acainat,  the  wheel,  be- 
neath the  orerbanc  of  the  bodj  of  the  car,  and 
dlaplays  no  bine  a^al,  be  ia  not  entitled  to  re- 
ooTer  damages  from  the  company  for  injuries 
raatained  by  reaaon  of  the  awitdiinK  ct  other 
cam  against  the  dead  cars,  of  which  tne  car  un- 
der inspection  Is  one,  and  of  the  nmseqnent 
movement  of  that  car. 
[Ed.  Note.— ror  other  caaea,  see  Master  and 
'   Servant,  Cenf.  Dig;  f  778.] 

Appeal  ttom  first  Judicial  District  Court, 
Parlab  of  Caddo;  B.  D.  Webb.  Judge. 

ActiOQ  by  JoUus  Abahler  against  the  Ixmls- 
laaa  Railway  &  Navigation  Company.  From 
judgment  for  jdalnttff,  defendant  eK>ealB. 
Reversed  and  suit  dismissed. 

Wise,  Randolpji,  Kendall  A  Freyer.  of 
Starev^rt,  for  appellant  Clem  V.  BatcUff, 
of  Bbreveport,  tax  appellee. 

Statement  of  the  Case. 

MONBOB,  G.  J.  This  Is  an  appeal,  by  de- 
fendant, from  a  verdict  and  judgment  award* 
ing  plaintiff  $5,000  for  the  loss  of  a  leg;  the 
case  as  presented  by  the  petition  and  eri- 
denee  being  as  follows: 

The  acddoit  whldb  resulted  In  the  loss 
thus  mentlonad  occurred  about  half  past  2 
o'dodk  p.  UL,  OD  February  20,  1914,  whilst 
plaintiff  was  engaged  in  Inspecting  a  certain 
**Bo(dc  Island**  car,  wbich  bad  been  "ta^ed" 
as  In  bad  order  and  was  one  of  a  number 
that  were  standing  on  d^endant's  switch  or 
side  track  No.  2  in  Its  yards  at  Sbreveport- 
P  lain  tiff  was,  at  that  time,  43  years  of  age, 
bad  been  an  Inspector  and  r^wlrer  of  cars 
for  20  years,  and  employed  by  defendant  In 
that  capacity  tax  say,  4  years;  his  position 
being  rather  an  Independoit  one,  in  that, 
though  he  was  subject  to  the  orders  of  the 
"car  foreman,"  tbe  situation  was  such  that 
he  was,  g^erally,  left  to  determine  for  him- 
self what  his  duties  required  and  the  man- 
n^  of  tbelr  discharge  and  received  few  spe- 
cific Instructions.  The  for^an  had  diarge 
of  tbe  work  of  repairing  cars,  whether  done 
on  the  "rip  track"  (being  a  particular  track 
set  apart  for  the  making  of  repairs  wbi<A  do 
not  require  tbe  sending  of  the  cars  to  the 
shops)  or  In  the  shops,  bat  he  sp^t  most  of 
his  time  In  tiw  shops— going  Into  the  yards 
perhaps  once  a  week.  In  (Nrder  to  determine 
whether  cars  needed  repairs^  and  whether 
the  repairs  were  such  as  could  be  made  on 
tbe  "rip  track,"  or  as  to  require  tliat  the 
cars  be  sent  to  the  shops,  Inspections  were 
necessary,  and,  as  they  were  to  be  made 
wherever  the  cars  were  fonnd,  that  work  was 
left  to  the  plaintiff,  as  was,  no  doubt,  some 
<tf  the  repairing.  Being  asked,  on  cross^xam- 
taiattoot  *Ton  are  the  bCHss  of  your  depart- 
niCTt?"  he  replied,  "Yes,  sir;"  and  it  Is  shown 
that  he  was  allowed  an  assistant,  who  was 
subject  to  his  orders,  which  position  was, 
At  one  time  filled  by  a  young  man  named 
Kelly,  and  at  the  time  of  the  acddent  by  a 
young  man  named  Meyers,  who  was  called  as 


a  witness  fm  plaintiff  and  tewHflwl  In  thb 
case.  It  la  alleged,  In  the  petltfam,  tbat  t 
was  plalntifrs  duty  to  Inspect  tbe  car  Is 
qnestion  and  make  sndh  rq^airs  as  were  Bead- 
ed; that  In  the  discbarge  ot  that  doty  b> 
placed  blmedf  "b^ween  the  bottom  of  said 
car  and  the  top  of  the  wfaeela  or  trades  vo- 
der the  end  of  said  car,  for  the  ptirpoae  •? 
examining  and  repairing  *  •  •  tbe  center 
pin":  that  while  so  iritnated.  defeodant.  wlttir- 
out  notice  or  warning  to  him,  **cajclc— ly  and 
negligently  switched,  or  shoved,  with  to 
locomotive,  a  nondier  of  other  can  mgtimt 
and  Into  the  cars  standing  on  aald  awltA. 
*  *  *  and  against  and  into  the  car  nndw 
wUdi  plaintiff  was  working  and  Imvectins- 
by  severe  and  ttegHgaxt  contact  with  the 
car  next  to  It,*'  thereby  thzowlos  him  "frosi 
tbe  top  of  the  trucks,  In  front  of  tbem  and 
on  the  rails,  or  track,  before  the  wheels,  and 
negligently  causing  said  trucks  and  wheels  to 
pasa  over  and  across"  his  left  leg*  cottlnc  It 
almost  In  two.  below  the  knee;  that  be  waa 
so  situated  at  the  Ume  "that  he  oonld  not 
see  or  hear  the  appioat^  of  tbe  cars  that 
were  thus  shoved  against  the  strlnc  of  stand- 
hig  or  dead  cars,"  of  whldi  tbe  car  iindH 
which  he  was  working  was  tne^  and  no  signal 
of  su(^  approach  was  given,  nor  was  theie 
any  flagman  or  other  person  upon  tbe  $^ 
proacbing  cars  to  give  warning  of  their  ap- 
proach. We  are  thus  particular  In  statins 
tbe  cause  of  action,  as  alleged  In  the  peti- 
tion, fw  the  reason  that  it  differs  materiallr 
from  a  statement  made  by  plain  tiff  shortly 
after  the  accident,  and  the  further  reason 
that  on  the  trial,  some  evidence  was  adduced 
for  the  purpose,  apparently,  of  showlnc  tiiat 
plaintiff  had  been  led  to  believe,  by  some 
saying  attributed  to  the  yardmaster,  tbat  no 
cars  would  at  tbat  time  be  s^t  down  m 
track  Na  2,  and  hence  that  he  would  be 
safe  In  making  his  Inspection  of  tbe  Rock 
Island  car  as  he  was  making  It  when  Injured. 

The  evidence  does  not  enable  us  to  say 
whether  the  different  tracks  tbat  are  referred 
to  In  the  testimony  run  north  and  south, 
east  and  west,  or  otherwise;  bat  we  shall 
assume,  In  order  the  more  ctmvenlently  and  i 
intelligibly  to  describe  the  physical  sltna- 
tloQ,  that  they  run  north  and  so  nth.  Pro- 
ceeding upon  that  assumption,  there  Is  a 
switch  upon  the  north  side  of  the  yards 
wbich  leads  from  the  main  track  Into  tbe  I 
"rip  track"  which  lies  on  tbe  west  side  of 
the  main  track,  and,  a  little  farther  down, 
there  Is  another  switch,  leading  from  tbe 
main  tn<^  into  a  tra<^  oa  the  east  side,  j 
known  as  the  "scale  track,"  also  known  as  | 
"track  No.  2,"  upon  which,  about  250  test 
south  of  the  switch,  there  is  a  scale  tor  the 
weighing  of  cars,  and  to  that  part  of  which, 
extending  below  the  scale,  the  term  "track  i 
Na  2"  seems  to  be  more  particularly  api^ed.  | 
The  "Rock  Island**  car  which  plaintiff  was 
inspecting  was  standing  on  track  No.  2  at  a 
point  1,489  feet  below  the  scale,  with  other 
"dead"  cars  both  above  and  b^w  tfe,   Tba  ■ 
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point  at  which  cars  on'  the  scale  track  dear 
Che  mala  track  Is  oalj  about  160  feet  above 
the  scale,  so  that,  when  &  string  of  cars  of 
any  considerable  length  la  brought  In  to  be 
weighed,  they  mn^t  necessarily,  after  being 
weighed,  be  shoved  on,  past  the  scale,  down 
track  No.  2 ;  and  in  this  Instance  there  were 
12  or  14  of  such  cars'  whltdi  were  bo  shoved, 
aod.  It  Is  said,  uncoupled  from  the  locomo- 
tlve  (that  was  behind  them)  and  "kl<iked,'* 
down  the  track  ftud  grade,  with  no  one 
aboard  of  them,  until  they  collided  with  the 
dead  cars,  of  which  the  Bock  Island  car  was 
the  fifth  or  ei^th  In  the  Una,  ther^y  start- 
ing that  car  In  motlm  and  causing  the  ac- 
ddenL 

Detfoidanfs  **Rule  XXTI,"  shown  to  be 
pradlcaUy  the  same  as  that  of  oUier  railroad 
companies  entering  Shreveport  (and  probably 
of  all  such  companies  in  this  country),  reads: 

"A  blue  flag  by  day  and  a  blue  light  by  nigfat, 
displayed  at  one  or  both  ends  of  an  engine^  car, 
or  train,  indicates  that  woriimen  are  under'  or 
about  It  When  thoe  protected,  It  must  not  be 
coupled  to  or  moved.  Workmen  will  display 
the  blue  signals,  and  the  same  workmen  alone 
are  authorized  to  move  them.  Other  cars 
must  not  be  placed  on  the  same  track,  so  as 
to  inteicapt  the  view  of  tiie  blue  signal,  -without 
first  notiqring  the  workmen." 

An  employes  '^service  card."  npon  which 
plalutlfC  and  all  other  workmra  were  reqtdred 
to  make  daily-  reports  of  the  time  made  by 
than,  contains  tlie  following,  printed  in  large, 
dear  type  tipon  the  back,  to  wit: 

"If  your  dnty  retiree  you  to  go  around,  un- 
der, or  on  cars  in  any  track,  protect  yourself 
wiUi  a  blue  signaL" 

Plalntur,  In  the  course  of  his  testimony,  de- 
nied repeatedly  that  he  knew  of  the  existence 
of  any  rule  requiring  the  use  of  blue  flags, 
or  signals,  but  finally,  when  shown  a  num- 
ber of  service  cards  that  had  been  turn- 
ed In  by  him,  admitted  that  he  had  read  the 
"notice"  printed  on  their  backs,  and  knew 
that  the  paragraph  quoted  was  a  rule  of  the 
company,  but  said: 

"How  are  yon  going  to  do  that  [protect  your- 
sdf  with  a  blue  s^nal  when  your  duty  requires 
you  to  go  around,  under,  or  on  cars,  on  any 
tradE]  when  th^  don't  famish  yoa  with  any 
signals?*' 

And  he  denied  that  any  signals  had  ever 
been  furnished  him,  and  specUIcally  denied 
that  he  bad  any  blue  flag  in  the  'fsb^l^r" 
(the  'Udianty^  being  a  little  place,  sudi  as 
the  name  indicates  in  the  yards,  that  be 
naed  as  tils  office).  It  was  then  diown,  on 
the  cross-examlnatl<».  of  his  assistant,  Meyer 
<who  was  evidently  r^nctant  to  make  the  ad- 
mission), that  there  was  a  Mne  flag  In  the 
"shanty";  and  it  was  also  shown,  hy  the 
testimony  of  Beed.  the  car  foreman,  that 
plidtttlff  could  hav«  obtained  a  bine  flag  at 
any  time  by  askiag  for  i^  and  ttiat  be  made 
no  audi  request 

^  waa  farther  shown,  b9  the  tetflniony  <rf 
defOkdanVB  snperintradent,  that  he  at  one 
time  observed  plalntiflrs  assistant,  HeUy,  nnr 
der  a  car  on' a  loading. tnck,  tiwus^  no  blue 
signal  wiui  dbqilayeds  that  be  called  talm  out. 


adir  asked'  wl^  h6  iftu  not  nslhg  tli^  flag,  to 
which  Kelly  replied  Utat  he  knew  where  the 
switch  engine  was  and  didn't  think  it  neces- 
sary; and  that  be  (the  snpetintendent)  took 
the  matter  op  vigorously  with  the  master 
mechanic; 

The  car  foreman  refers  to  the  same  occa- 
sion in  his  testimony,  and  states  at  one  time 
that  be  mfOikB  to  jtlaintlff  about  it  "in  a  cas- 
ual war"  And  at  anotbw  time  as  follows: 

"I  told  him,  in  snbstauce,  that  it  would  be 
necessary  that  we  keep  tliat  flag  out;  that  the 
company  demanded  it  for  their  protection,  and 
tor  his  protectlML  What  I  meant  fay  'a  casnsl 
way*  was  tiiis:  Yoa  always  get  the  best  results 
wiUi  Mr.  Abshier  by  talking  to  him  In  an  easy 
way;  he  la  that  kind  of  a  man.  *  *  *  Q. 
Did  yoa  tell  Mr.  Abahler  of  the  trouble  that 
had  been  caused  by  Mr.  Coppage  [the  super- 
intendmt]  discovering  Kelly,  or  the  other  man, 
under  a  car  out  at  the  freight  ahed?  A.  Xss, 
fdr.  *  *  *  Q.  Did  Mr.  AJbsIiier  say  anything 
in  reply  to  you,  when  yon  told  bim  that  the 
company  was  demanding  that  the  blue  flags  be 
used  for  its  own  protection  and  for  the  protee* 
tion  of  its  employes?  *  *  *  A.  He  did  not 
resent  It— he  might  have  said  *0.  E.,'  or  'All 
right,'  or  something  like  that  Q.  Did  he  say 
anything,  at  that  time,  about  not  having  any 
blue  flags?  A.  No;  I  6<m't  think  that  question 
came  up;  but  I  did  ask  the  boy  at  the  shop  if 
he  bad  a  blue  flag.  Q.  What  boy  was  tbat?  A. 
The  Kelly  boy.  •  *  *  Q.  Did  he  say  that  he 
had?  A.  Z«s,  sir;  that  there  were  some  down 

thSM.** 

Plaintiff,  cross-examined  npon  the  same 
point,  at  first  stated  that  he  did  not  remem- 
ber the  "row"  raised  Mr.  Coppage  about 
Kelly's  failure  to  display  the  blue  flag ;  but 
his  further  examination  reads: 

"Q.  Too  don't  remember,  in  1912,  when  Mr. 
Coppage  found  Kelly  under  a  car  without  a 
blue  flag  and  jumped  on  him  nboot  it,  and  took 
it  up  vith  the  vice  preBidmt  of  tbe  company 
and  with  the  master  mecfaanie,  and  tbey  came 
down  and  made  an  investigation  of  the  matter? 
A  Tes,  Q.  Then  there  were  flags  naed  in 
the  yard?  A.  I  have  ncrrer  seen  any.  Q.  And 
still  they  Jumped  on  Eelly  toe  not  using  a  flag? 
A.  toe;  and  I  went  ana  told  them  that  there 
were  flags  there.  Q.  The  reason  they  didn't 
famish  yon  with  ass  flags  was  bocause  yon  tdd 
them  that  you  had  flags  there?  A.  Well,  I 
told  Mr.  Marshall  that  there  were  flags  there, 
and  then  I  went  and  made  a  demand  on  the 
master  mechanic  and  did  not  get  any." 

It  is  shown  that  the  person  to  whom  plaln- 
Uff  should  have  applied  for  blue,  flags  was  tha 
foreman  of  the  shop,  and  he  testifies  that  no 
such  application  was  made.  The  master  me- 
chanic, at  the  time  of  the  accident,  and  of 
the  trial,  was  Nicholson,  who,  of  course, 
knew  nothing  of  any  application  said  to  have 
been  made  to  his  predecessor  In  1012  or  191S, 
but  he  testifies  that  blue  flags  were  always'  to 
be  had,  and.  If  not  on  hand,  would  be  obtain- 
ed. Meyers,,  however,  was  plaintiff's  assist- 
ant and  witness,  who  had  left  defendant's 
employ  after  the  acddent  (as  suggested  In 
tbe  course  of  the  examination,  because  he 
was  not  promoted  to  the  vacant  poBititm),  and 
had.  thereafter,  been  unsnccessful  in  sn  at-: 
tempt  to  get  back  into  bis  <M  place,  and 
be  testffied,  rather  i^uctantly,  as  we  have 
stated,  that  tbtw  waa.  ft  bbie  flag  in  tb« 
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"sbantT**  at  Oi«  tfaae  of  tbe  accident  The 
troth,  as  we  condnde  from  all  tbe  tesUmony 
on  the  subject.  Is  ttiat  btne  flags  axe  not  used 
by  Inspectors  for  one  or  the  other  at  two  rea- 
sons, Tls. :  In  many^^erhatn  most— Instanc- 
es, their  work  may  be  done  without  requir- 
ing them  to  go  nndw  the  cars;  or,  where  It 
Is  necessary  to  go  nnder  a  car,  the  Inspection 
may  be  made  in  so  short  a  time  that  they 
prefer  to  ig^re  the  rule  and  take  tbe  risk 
of  Inspecting  without  tba  bine  flag,  rather 
tAan  the  time  and  trouble  that  would  be  re- 
qnlred  to  get  It,  fin:  mere  momentary  use. 
In  tect*  idalntUCs  position,  tlir«igbont  hia 
testimony,  Is  that  blue  flags  were  not  used  In 
the  Inspection  of  cars,  and  It  required  con- 
siderable cross-examination  to  Induce  him  to 
admits  first,  that  he  knew  of  any  rule  upw 
the  subject,  and  then  that  he  would  bare 
used  a  blue  flag,  even  If  be  had  had  It;  the 
latter  admission  being  coupled  with  a  doilal 
that  any  such  flag  was  famished  to  him,  a 
denial  whicb  Is  entirely  overborne  by  the  tes- 
timony to  which  we  have  referred. 

It  is  further  shown  that  Doyle,  who  Is  em- 
ployed by  defendant  to  Investigate  claims  of 
this  diaracter,  called  on  plaintiff  about  two 
weeks  after  tbe  accident  and  obtained  a 
statement,  or  partial  statemoit,  from  him,  in 
answer  to  certain  questions  printed  upon  a 
form  used  fOr  that  purpose,  bnt  concerning 
wbldi  plaintiff  testifies  that  he  did  not  sign 
it,  because  it  does  not  contain  all  the  facts, 
and,  because  be  was  not  In  a  physical  condi- 
tion to  afllx  bis  signature.  He  further  tes- 
tifies, on  cross-examination,  as  follows: 

"Q.  Mr.  Abdiler,  yea  eaia  that  tiie  statfanent 
tliat  Mr.  J>oyU  took  doss  not  contain  all  the 
tteta:  the  facts  that  were  given,  those  that 
were  t<^d  him,  be  wrote  down?    A.  Yes,  sir; 

Eretty  weU  all  of  them,  I  think.   Q.  Thvn  what 
e  na/A,  as  bavlDy  been  stated      yon  to  him, 
was  stated,  was ItT   A.  Yes.  Or," 

Referring  to  Doyle's  testimony,  we  find 
that  "what  be  read,"  and  what  plaintiff  thus 
admitted  that  be  (plaintiff)  had  stated,  In- 
cluded tbe  following  (tbe  witness  reading  the 
printed  questions  from  the  form  used  by  blm. 
and  the  answers  as  given  by  plaintiff  and 
taken  down  Iiy  the  witness),  to  wit: 

"Q.  Did  yon  propound  the  questions  oo  that 
form  to  Mr.  Abshler?  A.  Yes,  sir.  Q.  Refei^ 
ring  to  qaesdon  8.  what  question  did  you  ask 
him  there  (indicatnig)  ?  A.  'State  cause  of  In- 
jury and  give  full  particulars  how  the  acddant 
occurred.*  •  •  *  Q.  Did  he  answer  It?  A. 
Yes,  rir;  fai  this  way:  'Was  standing  between 
two  cars,  looking  at  draft  sill  in  Rock  Island 
ear;  looked  oat;  broui^t  up  the  engine,  so  It 
would  cut  off  the  cars,  and,  when  I  was  step- 
ping down,  my  leg  struck  cut  of  cats  and  threw 
me  across  the  rail." 

It  is  evidCTt,  we  think,  that  the  answer  as 
read  by  tbe  witness  was  erroneously  taken 
down,  or  transcribed,  by  the  stenographer, 
for,  as  It  appears  upon  the  instrument  from 
which  the  witness  was  reading,  and  which 
has  been  copied  In  the  record,  the  answer 
appears: 

"Was  standing  between  two  cars,  loddng 
broken  draft  sills  la  Rocfe  Island  ear.  Looiad 


np  towards  scales.  Saw  engine  with  cat  of 
cars.  Thought  they  were  weisbiDf.  When  I 
was  stepping  down,  .looking,  Btruck  cut  of  uaz« 
I  was  at  Threw  me  across  raUs;  wheel  struck 
me.  and  I  shoved  myself  in  middle  of  track. 
Axle  thai  stmck  me,  and  I  Jumped  oat  m  eoudi 
side  of  track,  and  got  my  body  all  la  dear, 
except  left  leg." 

Which,  taking  It  to  mean  that,  while  plain- 
tiff was  stooping  down,  between  the  two  cars, 
looking,  the  engine  with  cut  of  cars,  coming 
from  the  scale,  struck  the  cut  of  cars  in 
which  he  was  working.  Is  a  perfectly  Intel- 
ligible, and,  as  we  believe,  truthful,  explana- 
tion of  tbe  accident  On  the  other  hand,  tbe 
descriptltms,  or  statements,  of  his  position, 
which  plalntlfl  gives  In  his  petition,  and  his 
testimony,  can  hardly  be  considered  intelU- 
gible»  but,  if  Busc^tible  of  b^g  understood, 
are  In  direct  conflict  with  the  statement  made 
to  Doyle,  and  are  wholly  Improbable,  not  to 
say  incredible.  Thus  be  alle^  in  his  sworn 
p^titm: 

"That  he  did  then  and  there  place  himself  be- 
tween tho  bottom  of  the  car  and  the  top  of  the 
wheds  or  trucks  under  tbe  end  of  said  car  tor 
the  purpose  of  examining  what  Is  commonly 
known  as  and  called  the  center  pin,**  etc. 

And  his  testimony  upon  the  subject  reads 
(on  his  examination  In  chief) : 

"(^  What  posltifm  did  yon  have  to  place  yoor* 
self  in,  in  cnrder  to  inspect  the  car  properly?  A. 
Had  to  mlgh^  near  get  under  the  car  to  see 
the  center  pin.  Q.  Explain  what  are  the  center 
pins?  A.  They  are  the  cdns  that  ccane  down 
through  the  center  of  the  car  and  Ixold  the 
trudia  that  carry  the  load  of  the  car.  •  *  ■ 
Q.  Now  what  is  the  positi<m  <^  tliat  pin  vrith 
reference  to  the  truck?  Where  does  it  come 
in  c(Hitact  with  the  truck?  A.  In  the  crater 
of  the  truck.  *  *  *  Q.  Ton  nboed  yoursdf 
under  the  car  tlimT  A.  Ties,  sir;  had 
to.  •  •  ••• 

On  cross-examination: 

**Q.  Are  blue  flags  used  by  railroads  for  sune 
purposes?  A.  Used  on  rip  tracks,  but  never 
used  in  iiispe<ding  cars.  Q.  Never  used,  ezo^t 
on  rip  traoES?  A.  No,  sir;  I  never  did:  never 
saw  (Hie  used  in  lnq;>ectii»;  cars.  Q.  What  is 
a  blue  dag  used  fur?  A.  It  Is  to  protect  work- 
men when  wtnking  under  cars  on  the  rip 
trade.  *  *  *  Q.  Does  this  rule  Bpe<aty  that 
it  la  to  be  used  cmly  on  the  rip  track?  A.  I 
do  not  know  about  that  Q.  The  reason  tor 
using  the  blue  flag  on  the  rip  tradi  is  to  let 
the  Bwitdinien  and  switdUng  crews  know  that 
there  la  a  man  under  tbe  car?  A.  Yes,  nr;  I 
suppose  so.  Q.  Then,  if  a  man  gets  under  a 
car,  to  inspect  it,  or  to  repair  any  cars,  on  a 
side  track,  wonld  yon  not  think  tbat  the  same 
rule  would  apply  for  the  protection  of  the  man? 
A.  If  he  had  a  nag  to  put  out,  it  mi^t;  but  we 
did  not  have  any.  Q.  Then  the  purpose  of  a 
blue  flag,  to  protect  a  man  under  the  cars,  would 
apply  fust  as  weU  on  ears,  or  on  any  cars, 
whm  he  gets  out  ot  sight  under  the  cars?  A. 
A  man  h  not  supposed  to  get  out  of  d^t  Id 
inspecting  cars.  Q.  Ton  were  out  of  slAtT 
A.  No,  mr;  they  could  have  seen  me.  Q.  Ton 
were  under  the  car?  A.  Part  of  me.  Q.  What 
part?  A.  Atwut  from  my  waist  up  was  under, 
and  my  were  out  and,  when  [I  was?] 
knocked  down,  went  across  the  ralL  Q.  How 
did  yon  oiter  tliat  car;  from  the  side  or  from 
the  end?  A.  From  the  end,  right  about  under 
the  whed.  Q.  From  the  end?  A.  Yes;  from 
the  end,  there;  climbed  up  on  the  wheel,  right 
by  the  end,  there— by  the  wheel.  Q.  Went  la 
between  two  con  and  got  va  ^  trra  la  that 
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way?   A.  No,  sir;  I  was  tip  against  the  ride 

of  the  wheel,  leanine  np  againet  the  side  of 
the  wheel.  Q.  Yoa  all^e  in  joar  petiU(Hi,  and 
which  ii  aworn  to  by  you  personaUy,  that  yoa 
placed  yourself  between  the  bottom  of  the  car 
and  the  top  of  the  wheels  on  the  truck?  A. 
That  is  what  I  said.  I  was  leaning  up  In  the 
wheel,  between  the  wheel  and  the  truck.  Q. 
Between  the  bottom  ot  the  car  and  the  tap  ai 
the  wheel,  or  the  truck?  A.  Tee,  air." 

Another  answer,  which  was  read  by  Doyle, 
and  which  plalntUt  admits  that  he  gave,  to 
the  question: 

"State  here  any  other  Informatioti  that  you 
may  here  that  you  believe  will  be  beneficial  in 
assisting  the  company  to  arrive  at  a  proper 
conclu8i(«  aa  to  how  this  accident  occurred^ 

— reads  as  fiollinn: 

*^  was  wamlnlng  ttie  draft  sin  under  tiie 
Bo<A  Island  ear,  to  aee  If  it  would  be  safe  to 
run  down." 

In  that  connection,  It  may  be  here  stated 
that  plaintiff  had  Inspected  the  Rode  Island 
car  in  Questl^m  on  February  17th  (three  da^ 
before  thci  day  of  the  acddent),  and  appears 
to  have  passed  It.  It  was,  however,  subse- 
qnoitly  tnqieeted  by  Sannders,  an  inspector 
employed  by  all  of  the  railroad  companies 
entering  Shreveport,  at  what  ts  called  the 
ShreveiHirt  Joint  C^r  Interchange  and  In- 
spection Borean,  who  fonnd  tliat  -t&e  sills 
were  broken,  and  sent  tt  bade  to  defendant's 
yards  on  that  account.  Saunders,  who  was 
called  by  plaintiff  and  testified  very  strong- 
ij  In  Us  fliTor,  nevwtbdess  develops  the  fcd- 
lowlng  on  bis  cnns-exainlnation: 

"Q.  Mr.  Saunden,  this  was  a  0.,  B.  I.  &  P. 
car  578057  A.  Yes;  57805  0.,  R,  I.  &  P.  Q. 
Bad  order,  and  found  the  glass  sills  were  brokw. 
did  yon  not?  A.  Yes.  sir.  Q.  Now  yon  didn't 
find  anything  the  matter  witii  the  center  i^n, 
did  yon?  A.  No.  sir.  Q.  That  was  all  right,  so 
far  as  your  inspection  went?  A.  Yes,  sir;  as 
far  as  I  knew.  Q.  And  you  tagged  it  bad  <»der, 
and  yoqr  tag  Showed  what  the  tnmUe  was?  A. 
Ye*  sir." 

Mr.  Saunders  further  testifies  fbat,  al- 
thon^  he  Is  in  the  employ  of  all  the  com- 
panies, be  has  never  read  the  rules  of  any 
of  them,  exc^  those  of  the  Texas  &  Pacific 
and  has  never  asked  for  any,  and  his  cross* 
examination  then  proceeds  as  follows: 

"Q.  Now,  I  underatand  you  to  interpret  the 
rule  of  the  T.  &  P.  as  applying  to  workmen?  A. 
Yes,  sir.  Q.  Now  that  rule  reads:  'If  your 
duty  requires  you  to  go  around  under  cars,  you 
should  protect  yourself  with  the  blue  stnial.' 
Now,  you  are  familiar  with  that?  A.  I  ttave 
never  read  it  Q.  That  dont  say  workmen, 
does  it?  A.  Well,  I  had  never  read  It.  Q.  If 
your  duty  requires  you  to  go  around,  under,  or 
on  cam  on  the  tnux,  you  should  protect  your- 
self with  the  blue  rignal?  A.  Well,  you  couldn't 
live  up  to  tliat  to  save  your  life.  Q,  Well,  sup- 
pose you  are  dear  up  under  a  car,  and  you 
can't  be  seen—  A.  That  rule  saya—  Q.  In 
this  case,  we  are  applying  this  rule  to  a  man 
who  gets  under  a  car?  A  Well,  I  don't  see 
why  be  should  do  that,  Q.  If  the  car  was  on 
the  switching  track,  would  you  think  it  safe, 
where  a  man  Is  on  a  switdi  tra<^  would  you 
think  it  safe— endi  as  No.  2,  where  the  cars  are 
switchli^,  and  shoved  down  from  the  scale 
track,  do  you  think  it  safe  for  a  man  bo  get  up 
mider  a  ear  there,  like  Mr.  Abshl«  said  he  did, 
without  taking  some  preeantlon  for  hi*  own 
aaletar,  hy  the  nie  of  the  blue  fiag^  or  soaaefliing 


like  that?  A.  Wdl,  I  don't  know  whether  It 
is  safe  or  not;  we  do  It  every  day.  Q.  Is  it 
safe?  A.  No.  Q.  He  is  taking  a  chance?  A. 
He  is  taking  a  chance  every  way." 

And  he  goes  on  to  speak  of  an  Instance  in 
whldi,  as  he  intimates,  an  engineer  had  de- 
liberately disregarded  a  blue  s!^al  and 
knocked  him  seven  car  lengths,  and  says  that 
the  engineer  was  never  reported,  and  wonld 
not  have  been  dlscbarged  If  he  bad  been 
reported. 

The  matter  of  plaintlfTs  position  when  Oxb 
accident  occurred  Is  not  the  only  one  In  whitAi 
bis  allegata  and  probata  fail  to  agree.  The 
second  question  asked  him  by  his  counsel, 
after  he  had  been  placed  on  the  stand,  was, 
to  state  what  he  was  doing  oa  Fd)raary  'M, 
1914,  and  he  answered,  and  bis  examination 
proceeded  aa  follows: 

**A.  About  2:30  on  the  aOth  day  of  February, 
I  dosed  [the  word  used  was  probably  'repaired'] 
the  side  door  on  a  car  on  the  L.  B.  &  N.  yard, 
and  the  yardmaster  came  to  me  and  told  me  to 
go  and  look  at  a  bad  order  car  and  see  if  it 
could  be  fixed  up  so  as  to  ship  it  south;  told 
them  the  day  before  to  take  it  to  the  rip  tra^. 
I  asked  him  when  he  was  gdng  to  the  T.  &  P. 
and  he  said  ha  was  going  'now';  and  I  told 
him  I  would  go  while  tbey  were_gone  to  the  T. 
&  P.  He  started  to  the  T.  ft  P.,  and  I  went 
to  look  at  the  car,  and  I  got  under  there  and 
looked  at  the  brake  draft  nils,  and,  instead  of 
going  to  the  T.  &  P.,  they  threw  the  cars  bade 
on  me  and  knocked  me  down,  and,  in  the  fall, 
I  Jumped  up  to  get  In  between  the  cars,  and  it 
caught  me  and  cut  my  leg  off.  *  *  *  Q* 
They  sent  cars  from  that  track  to  the  T.  ft  P. 
Dneaning  Texas  ft  Padfic  yards]?  A.  Yes,  sir. 
Q.  What  did  you  tell  him?  A.  I  told  him  that 
I  would  so  and  Inspect  the  car  while  be  was 
gone  to  the  T.  &  P.  •  •  •  Q.  You  wtsat 
right  on?  A  Yes,  rir.  ♦  •  *  Q.  You  went 
immedlatdy  to  do  this  after  you  had  received 
the  directions  bom  the  yard  foreman?  A.  Yea, 
air;  ri^t  straighL  *  *  •  Q.  How  long 
were  you  under  the  car,  inspecting  It,  b^ore 
those  cars  were  shoved  in  on  you?  A.  Between 
8  and  10  minutes,  I  suppose.  •  *  *  Q.  He 
didn't  go  to  the  T.  ft  P.  with  the  cars  that  he 
told  you  about?  A.  No,  adr;  he  did  not." 

Mr.  Saunders,  the  witness  to  whom  we  al" 
ready  referred,  testlflee  that  be  was  in  de- 
fendant's yards  about  tbe  time  at  the  acd- 
dent,  and  as  follows: 

"Q.  Did  yon  hear  the  yard  foreman  talk  to 
him  fplainqg]  ^t  day  about  going  ovsr  to 
the  TT  ft  P.?  A.  No.  sir;  X  neTWheard  Um 
talk  about  going  to  the  T.  ft  P. ;  aboutgcnng  to 
the  T.  ft  P.,  yes,  I  heard  him.  Q.  What  did 
you  hear  him  say  about  it?  A.  WeU,  he  said  he 
was  goiDg  over  to  the  T.  ft  P.,  and  AbsUer  was 
there,  and  he  said  he  would  go  down  and  lock 
at  this  Bock  Island  car.  As  well  as  I  remem- 
ber, there  was  something  said  alwut  the  Bodk 
Island  car,  and  Abshier  was  to  look  at  that 
while  he  was  gone  to  the  T.  ft  P.** 

On  cTOBs-examlnallcm; 

"Q.  When  this  conversation  took  place,  who 
was  it  talking  in  regard  to  going  over  to  the 
T.  ft  P.?  A.  Well,  I  asked  him  when  he  was 
going  to  the  T.  &  P.,  and  he  ssid,  'In  a  few 
minutes.*  *  *  *  Q>  When  was  that?  A. 
About  2:80l  *  *  *  Q.  Now,  who  waa  present 
when  that  craversatltm  took  place?  A.  Wdl, 
Mr.  Abshier  and  Mr.  Heyera  were  standing  dose 
to  there.  I  walked  up  and  said:  'When  are  you 
gdng  to  the  T.  ft  P.?*  And  he  said:  'In  a 
tsnr  mlnutsa.'  *  *  *  <^  Whoi  yon  had  your 
conversation  there,  and  you  all  te^  and  yoa 
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■topped  talking,  be  went  on  the  main  Une  there, 
ima  you  went  across?  A.  Yea,  sir.  *  •  • 
■Q.  Now,  you  did  not  hear  any  farther  conver- 
■atioa  between  Mr.  O'Malley  [the  yardmaster] 
and  Mr.  Abshter?  A.  I  beard  talk  about  the 
car;  I  dim't  know  what  the  reference  to  the 
car  was.  Q.  Before  or  after  year  conversation? 
A.  Before.  Q.  Where  were  you  then?  A.  Go- 
ing to  see  Mr.  O'Malley;  he  wda  talking  there, 
and  I  heard  them,  say  something  about  the 
bad  ordw  car,  and  then  I  asked  him  when  he 
was  going  to  the  T.  ft  P.,  right  in  front  of  Ab- 
shier?* 

Meyers*  testimony  on  the  subject  reads  as 

follows: 

*'Q.  I  will  ask  you  to  state  whether  or  not  yon 
heard  any  conversation  between  the  yard  ton- 
man  and  Mr.  Abshier?  A.  •  •  •  Mr.  Ab- 
ahier  asked  the  yard  foreman  if  he  was  going  to 
the  T.  &  P„  and  he  said  that  he  was,  and  about 
that  time  1  had  to  go  to  the  scale  house  and 
get  some  poiish,  Q.  What  did  Abshier  tell  him? 
A.  He  t(dd  him  lie  was  goins  to  crois  to  No^ 
2  to  inject  a  car.   *   •   •  » 

On  croBS-examtnatton : 

"Q.  Who  else  was  there  besides  Ur.  CMaHer 
and  Mr.  Abshier  when  this  conversation  took 
place?  A.  Well,  I  don't  know  whether  the 
switching  crew  was  there  or  not.  might 
have  been  there,  but  I  don't  know.  *  '  *  Q. 
Ntfw,  I  believe  yoo  said  that  the  oonTersation 
that  took  place  was  that  Mr.  O'Malley  told 
Mr.  Abshier  that  he  was  epiog  over  to  the  T.  & 
P.,  and  Mr.  Abshier  b^d  Mr.  O'Malley  that  be 
was  going  to  No.  2  to  inspect  a  car.  A.  Yes, 
sir;  the  car  had  come  in  on  Interchange.  Q. 
Waa  tiiat  the  cwTersation  that  toc^  place?  A. 
Yes,  sir;  that  is  an  I  heard;  I  left  there  then." 

Meyers  bad  also  bem  interriewed  by  Va^le, 
on  the  day  of,  or  day  after,  tbe  accident,,  and 
had  made  and  signed  a  statement  whldi  In- 
dnded  tbe  following: 

"I  bad  been  walking  around  in  the  yard  with 
Rabbit  [meaning  plaintiff]  all  the  evening,  prior 
to  the  acddent  Wo  finished  repairing  a  door 
Ml  a  ear  oa  the  main.  line.  I  walked  up  to  the 
scale  tta<^;  in  fact,  when  I  left  Abshier,  be 
was  still  workhig  on  the  door.  I  had  walked 
up  to  the  scale  boase  to  get  some  weigbt8(?)  to 
stendl  a  car,  and  had  not  left  him  over  five 
mlnates  when  I  saw  that  he  bad  been  hurt  He 
evidently  bad  just  walked  over  to  tbe  track 
<m  which  he  was  hurt,  for,  as  above  stated,  I 
■had  not  left  him  over  five  minutes.  I  had  not 
beard  him  say  anything  about  the  B.  I.  bad 
■order  car,  and  did  not  know  he  Intcaided  going 
over  to  it" 

O'Mall^  testlfles  that  he  had  a  passlns 
coDTersatlMk  with  Abshier  some  time  after 
2  o'clock,  on  tbe  day  of  the  accident,  bat 
did  not  say  to  him  or  to  Satmders  that  he 
was  going  over  to  the  T.  &  P. ;  that  he  was 
not  making  up  any  cars  to  take  over  there; 
that,  According  to  his  recoUectlcm,  the  time 
for  delivering  cars  at  the  T.  ft  P.  yards  ex- 
pired at  2  o'clock,  and  had  passed  when  he 
talked  to  Abshier.  And  ha  la  corroborated, 
as  to  tbe  matter  last  mentioned,  by  Mr.  Hlg- 
glnbotbam,  defendant's  local  frei^t  agent  at 
Shrevei^ort,  and  Is  wholly  uncontradicted. 

Opinion. 

In  Ronx  v.  Moi^an'a  Iia.  ft  Tez.  R.  ft  S.  8. 
Co.,  127  La.  240. 03  South.  560,  It  appeared  that 
defendant  had  rales  Idmtlcal  In  terms  with 
those  which  have  been  hereinabove  quoted ; 
that  Louis  Torrea,  «nidoyed  as  a  carpeiter 


and  car  repairer,  was  famished  with  bln» 
flags  wherewith  to  protect  himself  while 
workii^  around,  under,  or  m  can;  and  lost 
his  UfiB  by  reason  of  bis  failure  to  make  uae 
of  them,  uid  it  was  held  that  defendant  was 
not  liable  In  damages  therefw.  It  was  said 
in  the  course  of  the  opinion: 

"It  is  not  shown  that  this  rule  [referring  to  a 
rule  corresponding  to  defendant's  rule  26]  was 
ever  specilKally  hrought  to  the  notice  of  Toms, 
or  that  he  was  fumislied  wit^  a  copy  of  the 
book  of  rules  in  which  It  is  contained;  but  it 
was  shown  tliat  he  had  been  in  defendant's  mi- 
ploy  for  four  years,  and  that  he  was  given  time 
cards  hearing  the  printed  notice,  whidi,  at  the 
beginning  of  his  emidoymenL  was  read  to  him 
by  one  ca  the  officers  of  the  defendant  company, 
to  wit:  [Being  tbe  same  notice  that  is  printed 
on  the  tune  caraa  that  wen  i^vsn  to,  and  used 
by,  tbe  plaintlfl  herdn,  and  with  wUdi  he  ad- 
mits that  he  was  familiar.]** 

Tbe  ocoiclnalon  reached  by  the  court,  as  to 
the  law  of  the  case,  is  stated  In  the  syllabus 
as  follows: 

"Where  a  car  repairer  goes  to  work  on  a  car, 
on  a  railroad  track,  without  putting  out  proper 
signals,  with  which  he  is  provided^  and  the  use 
of  which  he  knows,  to  prevent  collision  by  other 
cars,  whilst  he  is  so  engaged,  there  can  be  no 
recovery  of  damages  tor  injaries  sostaiued  by 
Urn  the  faultfaihis." 

We  can  discover  no  reason  why  tbe  same 
law  should  not  be  applied  in  this  case-  To 
the  contrary,  ttie  reasmu  Cor  its  application 
are  stronger  tlian  in  the  case  cited ;  for  here 
the  person  who,  for  his  own  protection  as 
well  as  for  the  protectlm  of  his  eniployer, 
assiuned  a  certain  obligation,  and  who  now 
seeks  to  h<dd  his  employer  liable  In  damages 
for  an  Injury  gnstalned  him  in  conse- 
quence of  bla  violation  thereof,  waa  amne- 
what  a  person  In  aathority,  and  owed  it  to 
his  employer  to  oonqily  with  his  obligation, 
not  only  because  he  had  so  agreed,  bat  aa  an 
example  to  others,  and  particularly  to  those 
^0  vrere  placed  under  his  aathmlt7> 
rule,  and  the  reasons  of  the  role,  whlcSi  re- 
quire a  signal  to  be  dlqtlayed  by  an  oniOoyfi 
who  Is  engaged  in  wwlc  around,  under,  or  on 
a  car,  standing  optm  a  railroad  traiik,  are 
none  the  leas  vpUcaUe  In  the  case  of  one 
who  goes  -under  a  car  In  order  to  inspect 
it  than  In  the  case  of  one  who  assumes  that 
position  tor  any  other  reason,  and  aa  pl^n- 
tlff  bireln,  for  every  day  that  he  worked,  sign- 
ed and  turned  In  to  the  defendant  a  card 
In  which  he  teoognlaed  that  fact,  defendant 
had  the  rtgbt  to  assume  that  he  was  not  oady 
observing,  but,  as  to  bla  aaslstant,  was  en- 
forcing, tbat  rule. 

'  The  evldfflice  faOs  to  satisfy  m  that  plain- 
tiff.  or  any  part  of  his  person,  waa  reason- 
ab^  visible,  In  either  of  tbe  po^tkma  whldi 
be  attempts  to  deecxibe^  to  a  person  on  a  car, 
or  train,  approadilng  from  tbe  direction  of 
the  scale,  or  that  the  yardmaster  understood, 
or  oould  have  been  expected  to  understand, 
even  though  wb  should  assume  that  he  knew 
plaintUCs  purpose  was  to  tnapeet  the  R.  I. 
car,  that  lie  intended  to  dlaappear  beneath 
it,  and.  in  so  doing,  violate  the  role  of  their 
common  envK^or  bjr  fftiUu  to  dlsi^ay  a 
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bine.  Bag.  In  that  view  of  the  matter,  It  la 
unneceBsary  tor  us  to  consider  whether.  If 
plaintiff  and  the  yardmaater  had  deliberate- 
ly agreed  that  the  rule  should  be  disre- 
garded, tlielr  employer  could  be  required  to 
iwy  the  penalty. 

Our  conclusion  being  that  plaintiff  la  not 
entitled  to  recover  it  la  ordered  and  decreed 
that  the  Judgment  In  his  favor  be  set  aside 
and  annulled,  and  his  demands  be  rejected, 
and  that  this  salt  be  dismissed,  at  his  cost 
In  both  courts. 

SOMMEBTILUD,     takes  no  part. 


au  lA-  »9) 

No.  2230S. 

GLISSON  v.  BIGGIO  et  al. 

fSivreme  Court  of  Louisiana.    Feb.  12,  1017. 
Rehearing  Denied  April  16,  19170 

(8flUb«$  hp  the  Court.) 

1.  IjIBBL  and  SUUtDKB  ^=383  —  MU.ICIOUB 

PBoasounon  <='49  —  Oaubk  ov  Actios— 
Mauo— Waut  or  Pbobabu  Cause. 
In  a  suit  for  damages  for  UhA  and  malidooa 
prosecnti(Hi,  it  is  necesBBir  to  all^e  and  show 
malice  on  the  part  of  dMendant,  and  want  of 
probable  cause,  in  the  salt  complained  of. 

[Ed.  Note.— For  other  cases,  see  Ubd  and 
Slander,  Cent  Dig.  {  1&8;  Malldons  Prosecu- 
tion, Cent  Dig.  i|  04r-M.] 

2.  Malicious  PaosEcunoir  ^=964(1) — Juem- 
FicATioN— JuDouamr. 

Where  defendant  In  sodi  salt  Introduces  rec- 
ord evidence  to  show  jostlfication  of  the  charg- 
es made  in  the  suit  which  was  diarged  to  hare 
been  a  malicioos  prosecution ;  held,  that  there 
should  be  judinnmt  for  defendant. 

[E!d.  Note.— For  other  eases,  see  Ualleious 
Prosecution,  Cent  jHt.  H  161,  153.] 

a.  LiBKI.  ARD  SUNDKE  ^3S(2>— MaLTCIOUB 

Prosecution  «=»4— Right  of  Action. 
An  action  for  libel  or  malicious  prosecution 
does  not  lie  because  of  the  fllfaig  of  a  petition 
with  the  district  nttom^  cbargutg  want  of  in- 
tegrity or  other  cause  of  unfitness  In  a  public 
officer  or  employe,  etibject  to  removal  by  or  un- 
der  mprrvision  of  the  court  to  whom  the  com- 
munication is  addressed,  where  the  communica- 
tion to  the  proper  officer,  is  made  in  good  faith, 
without  msliee,  and  with  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Ubd  and 
SlandfS,  Cent  Dig.  M  118, 119 ;  MftUdoBS  Pros- 
ecution, Cent  Dig.  {  4.] 

(AddiUonta  BylUihus  fry  EdUoriitl  8taf.) 

4.  WOBDS  AND  PHBABEa— "MAUBASANOfc." 

"Malfeasance"  Is  the  unjust  performsnce  of 
s(Htto  set  irtddi  the  party  had  no  tigbt  to  do, 
or  which  he  had  ewtraetea  not  to  do. 

[Ed.  Note^For  other  definitions,  see  Wcxds 
and  Phraaee,  First  and  Beoond  Series,  Malfeas- 
ance.] 

5.  Malioious  Pbosbcutioit  «»S1— Rioet  or 
AcTioir— Tebxihatjon  or  Pbobeoution. 

In  an  action  for  malidous  prosecution  bas- 
ed on  the  bringing  of  a  suit  for  impeachment  and 
removal  from  office,  it  was  ttseessarr  that  plabi- 
tiff  allege  that  the  soit  had  termmated  favor- 
ably to  Mmsdf. 

[Ed.  Note.- For  other  cases,  see  MsllHoas 
Prosecution.  Cent         U  OS,  99.] 


Appeal  from  TwcDty-^Ixtb  Judtolal  Dis- 
trict Coiurt,  Pariah  of  St.  Tammany ;  Prentiss 

B.  Carter,  Judge. 

Salt  by  J.  E.  Gllsson  against  Charles  Btg- 
glo  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal,  and,  plaintiff  answering 
the  appeal,  asks  that  Judgment  be  amended 
by  an  increase  to  the  amount  applied  for  in 
his  petition.  Judgment  annulled  and  revers- 
ed, and  judgment  for  defendants,  dismissing 
plaintiff's  suit 

See,  also,  71  South.  204. 

L  C.  Moise,  of  OoTlngton,  and  O.  J.  Mora), 
Charles  J.  Theard,  and  Delvaille  B.  Theard, 
aU  of  New  Orleans,  tar  appellants.  'Vni- 
liam  H.  Byrnes,  Jr.,  and  Panl  A.  SonqMyrae, 
boQi  of  New  Orleans,  and  Adrian  D. 
Schwartx,  of  Covington,  Cor  appellee. 

SOMMEBVILLB,  J.  Flaintitr  bimb  llie  Sev- 
eral defendants  for  $6(^641  damages  becanse 
of  an  alleged  libel  and  nuUlclous  prosecntlcm. 
He  alleges  that  defendants  drcnlated  a  pe- 
tltloDt  addressed  to  the  district  attorney, 
wherein  were  made  Uhelons,  detftmatory,  and 
false  charges  against  him;  that  In  said  pe- 
tition plaintiff  was.  duuved  with  ntmteas* 
ance  and  malfeasance,  gross  misconduct  and 
conduct  unbecoming  an  officer;  wltti  the  re- 
quest that  the  district  attorney*  under  ar- 
ticle 222  of  the  Constitatloa,  liave  the  plain- 
tiff, as  mayor  ot  the  town  o£  AUta  Springs, 
impeached  and  removed  from  office.  The 
petition  to  the  district  attorney  is  annexed 
to  the  petition  la  this  case.  Plaintiff  diarges 
that  defoidants  made  said  chaises  with- 
out prohable  cause,  and  that  they  were  false, 
unfounded,  Uhelons,  and  malicious;  that 
district  attorney  filed  salt  based  upon  said 
petition,  and  ttiat  In  said  petition  the  addi- 
tional charge  of  habitual  dmnkenneas  was 
made  against  him;  that  it  was  charged  by 
said  district  attorney  that  plaintiff  wrong- 
fully and  unlawfully  signed  a  warrant  on 
the  treasurer  of  the  town  for  |50  In  fiivor  of 

C.  Whitehead,  which  debt  bad  been  con- 
tracted for  bis  own  personal  account,  and 
that  it  was  not  a  debt  of  the  town  of  Abita 
Springs,  La.,  incurred  by  It  through  Its 
proper  officers ;  and  that  by  said  act  he  at- 
tempted to  unlawfully  take  from  the  funds 
of  said  town  the  sum  of  $50,  and  convert 
same  to  his  own  use,  by  paying  a  personal 
obligation.  Further  that  after  said  suit 
for  removal  had  been  on  trial  for  a  day  and 
a  half,  the  plaintiffs  In  said  suit  having  fail- 
ed to  sustain  the  charges  and  allegations, 
the  said  suit  was  dismissed  by  the  district 
attorney. 

An  exception  of  no  cause  of  action  was 
filed  by  defendants,  and  was  sustained  by  the 
district  Judge,  and  overruled  by  a  judgment 
of  this  court  See  Olisson  v.  Biggio,  139  La. 
23,  71  South.  204. 

Defendants  answered,  pleading  Justifica- 
tion. They  d^ed  that  they  had  acted  mali- 
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donaly.  tat  wSSggeA  that  the  petitloa  and  salt 
were  ffled  with  prodsMe  cmose.  They  denied 
that  they  placed  witnesses  upon  tlie  stand 
dvrinc  the  trial  of  the  impeachment  suit, 
and  alleged  that  the  entire  suit  was  under 
the  OKitroi  of  the  district  attiunwr.  Tber 
alleged  that,  before  the  petltloD  was  Re- 
sented to  the  dlBtrtet  attorney,  they  consulted 
private  CDonsel  In  the  matter,  and  were  ad- 
vised by  him  that  they  were  acting  legally, 
and  that  they  should  present  the  petltkm  to 
the  district  attorney,  that  they  also  consnlt- 
ed  the  district  attwnqr  about  the  matter, 
and  that  he  advised  them  to  have  the  suit 
brought,  as  they  had  a  legal  and  valid  cause 
of  action.  They  torthtt  pleaded  that: 

Plaintiff  "is  estopped  from  briiunng  tUa  ac- 
tion, for  the  reason  that  befive  this  Buit  waa 
discontiQii«d  by  the  district  attorney,  all  par- 
ties in  interest,  bother  with  their  coonad,  cod- 
seoted  that  the  district  attorney  discimtinae 
said  suit;  that  the  said  compromise  will  ap- 
pMr  in  the  minute  books  of  this  honorable  Twen- 
ty-Sixth Judicial  district  court,  Thursday,  Jtme 
2iS,  1813,  Id  which  the  said  minutn  are  as  fol- 
lows :  *SUte  «s  r^  V.  J.  B.  GUason.  This  case 
came  up  this  day,  continued  from  ycBtoday, 
and  upon  the  district  atti»ney  appearing  in 
open  court,  and  haviajr  announ^d  tut  all  par> 
ties  to  this  suit,  having  agreed  to  settle  meir 
differences,  and,  by  mutual  coosent  of  all  par- 
tiea,  be  asked  that  this  suit  be  withdraim,  and 
that  the  costs  thereof  be  paid  as  agreed  npon 
by  Um  parties  thereto.'  ** 

The  said  minute  of  the  omrt  was  ^>eclally 
made  a  part  ot  the  answer  of  defaidant& 

There  was  Judgment  In  fbvor  of  plaintiff 
and  against  defendants  In  the  sum  of  $15,- 
000.  Defendants  have  appealed.  Plaintiff 
has  answered  the  appeal,  and  asks  that  Judg- 
ment be  amended  by  an  lucreaaa  to  ttie 
amount  prayed  for  In  his  petltloiL 

t1-3]  Plaintiff  charged  malice  against  the 
several  defendants  becanse  of  the  petititm 
drculated  and  signed  by  them.  In  whlt^  It 
Is  dianred  that  be,  as  mayor  ot  the  town  of 
Abita  Springs,  La^  **ha8  been  guilty  of  non- 
feasance and  malfeasance,  favoritism,  gross 
misconduct,  and  conduct  unbecomliME  ui  of- 
ficer," with  the  request  to  the  district  at- 
torney **to  Institute  premier  proceedings,  undte 
artkle  222  of  the  OonsUtaUon  of  the  state  of 
Loalslana,  to  bave  said  officer,  said  J.  B. 
GUbsod.  mayw  of  the  dity  of  Ablta  Springs 
La.,  impeached  and  removed  from  office  as 
sodt  mayor."  But  be  haa  Called  to  prove 
malice,  direct  or  implied,  on  the  part  of  these 
deCmdanta.  He  baa  shown  that  he  waa  not 
the  choice  of  some  of  than  for  mayor,  and 
that  vnae  other  poaon  wo.  at  the  time  of 
his  election;  but  this  does  not  prove  malice 
on  the  part  of  these  persons  at  the  time 
that  thla  petitloa  was  drculated  and  Ogaed 
by  fliem. 

It  la  the  duty  of  all  persona,  who  have 
an  Intmst  In  the  pure  admlnlstratlMi  of  Jus- 
tke  and  eflkd^cy  of  their  public  officers  in 
the  several  departments  of  state,  to  inform, 
by  petition  or  otherwise,  tbe  proper  authori- 
ties of  any  misconduct  on  the  part  of  pub- 
lic offidalSt  and  any  waicik  n^'nvifinWini 


made  without  malice,  fai  good  fiiltli.  and  with 
probable  cause.  Is  privileged.  Bad  faitli.  oa 
the  part  of  defendants,  has  not  been  shoim; 
while  probable  cause  has  been  sbowiL 

"So,  too,  it  is  the  duty  of  all  who  witness  say 
misconduct  on  the  part  of  a  magistrate  or  of  aay 
public  officer  to  bring  such  misconduct  to  the 
notice  those  whose  duty  it  is  to  inqoire  inta 
and  punisb  it ;  aod,  therefore,  all  petitioiia  and 
memorials  complaining  of  sacb  nuaconduct,  if 
forwarded  to  the  proper  authority,  are  priTik*- 
ed.  And  it  is  not  necessary  Uiat  the  informant 
or  memorialist  should  be  In  any  way  pmtmally 
aggrieved  or  injured;  for  all  pmoDs  have  sa 
interest  In  the  pure  administration  of  jostic* 
and  the  efficiency  of  our  public  officns  in  all 
the  departments  of  the  state."  Odgers.  libd 
and  Slander.  1911,  p.  276. 

"No  action  for  libd  or  slander  lies  for  a  peti- 
tion or  remonstrance  imputing  want  of  inte^ty 
or  other  cause  ot  unfitness  to  a  pubUe  officer 
or  employ^  subject  to  removal  hy  or  under  tike 
officer  or  board  to  whom  the  communication  is 
sddrssaed,  provided  such  cMnmunication  ia  made 
in  good  faith  and  without  malice^"  25  Oyc  3^:8, 
citing  autfaoritieB  from  Illinois,  Kentuc^,  Mary- 
land. Nebraska,  New  Jersey,  New  Ytxt,  North 
Carolina,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Ylrginu,  and  Ehigland. 

Cooley  on  Torts  (1906)  p.  434,  states  that: 

*Tnie  cases  conditionaUy  privileged  are  tbeae 
In  which  the  utterance  or  publication  is  on  a 
lawful  occadon,  whi(^  fally  protects  it.  unless 
the  occasion  has  been  abused  to  gratify  malice 
or  ill  will  (citin?  authorities).  A  petition  to 
the  executive  or  other  appointing  power,  in 
favor  of  an  applicant  for  an  office,  or  a  mnoo- 
strance  against  such  an  applicant,  ia  a  pab- 
hcatiiHi  thus  pririleged.  No  action  will  He  fa- 
false  statwents  contained  in  It,  unless  it  be 
shown  that  it  was  both  false  snd  malicioas  (cit- 
ing authorities).  And  this  rule  will  apply  to  pe- 
titioDa.  applicatitms,  and  remonstrances  of  all 
sorts  addressed  hj  the  dtizCT  to  any  officer  or 
official  boily.  asking  what  sncb  officn*  or  body 
may  lawfully  grant,  or  remonstrating  agaiort 
any  thing  which  it  might  lawfully  withhold. 
It  is  a  necessary  part  «  the  right  of  petition 
that  such  pucrs  nresmted  in  good  faith  sboutd 
be  protectM  <eiting  authorities).  And  it  is 
privileged  while  beiwr  circulated  as  well  as  aft- 
er it  is  presented  (citing  authorities)." 

"The  plaintiS  has  alleged,  but  not  proven, 
any  malice,  expressed  or  implied,  on  tbe  part  of 
utW  ot  the  defendanta.  •  *  ■  Thej  had 
probable  cause  and  acted  Ixma  tide  In  matter  per- 
taiaiag  to  their  functions  and  which  required 
their  action.  Under  English  and  Am«ican  aa- 
thoritles  and  oommoa  soise.  they  are  privileged 
and  an  fally  wotsctad  and  exonerated  (cilnBg 
Townasnd  on  uM  snd  Slandv;  Lanin  v. 
Noonan,  19  VHa.  82:  King  v.  Gantt.  S3  La.  Ana. 
114»r0D0ley  oa  Torts,  pp.  403  at  seo^  rns 
district  judge  .^vperiy  ndected  tte  ctaim." 
Pisk  T,  SoBiat^  S  La.  Ann.  1400. 

Words  **nttercd  without  msUc^  and  wader 
drcaoutances  frem  whidb  no  malice  ia  in  lav 
implied.  •  •  *  carry  with  them  [ao]  peco- 
niaiy  respnt^ilily."  Gilbert  v.  Palmer.  8  Lm, 
Ann.  ISOi. 

Plaintiff  further  charges  thst  defendants 
Ubeled  him  by  mafclng  representations  to 
tbe  district  attorney  which  were  false,  ms- 
Udons,  and  damaging,  whldti  allegationa  wow 
contained  In  the  potion  flied  by  tbe  dis- 
trict attorney  for  his  removal  from  office.  He 
rqieats  the  diaxges  ot  maUttsaneaw  etc, 
whl<^  were  contained  in  the  petitloa  circu- 
lated and  signed  by  the  defendants,  and 
shows  that  the  petltian  filed  tiy  the  dlsUkC 
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attomcty  cmtalned  the  additional  diarge  of 
babttual  drunkennefla.  Bat  he  has  failed  to 
show  that  these  defendants  made  such  a 
charge,  or  communicated  with  the  district 
attorn^  aa  to  It  It  rather  appears  to  be 
a  charge  made  by  the  district  attorney,  and 
for  which  these  defendants  are  not  respon- 
sible. Ttie  district  attorney  Is  not  made  a 
defendant  In  this  cause. 

It  has  already  been  seen  that  the  allega- 
tions, contained  In  the  wlglnal  petition  of 
defendants*  were  not  made  malldonsly ;  and 
It  will  be  seen  that  they  wm  made  with 
Iffobable  canae. 

The  next  allegation  In  the  petition  Is  that 
defendants  malldonsly  and  falsely  <dtarged 
plaintiff  with  having  wrongfully  and  nnlaw- 
fnlly  signed  a  warrant  on  the  treasurer  for 
the  sum  of  $50,  directing  the  treasurer  to 
pay  same  to  G.  B.  Whitehead,  whldi  debt 
had  been  contracted  for  and  by  him  (plain- 
tiff) for  his  own  personal  acconnt,  and  that 
same  was  not  a  debt  of  the  town  of  Ablta 
Springs,  contracted  for  and  by  It  throng  Its 
proper  (^cers. 

The  above  Is  only  one  of  seTeral  diarges 
made  by  the  district  attorney  In  his  petition 
of  impeachment,  with  reference  to  whldi 
nonfeasance  and  malfeasance  In  office  were 
charged,  together  with  corruption,  favoritism, 
oppression  in  office,  gross  misconduct,  con- 
duct unbecoming  an  officer,  etc  There  fol- 
lowed several  spedflc  charges,  some  of  which 
were  sought  to  be  proved  on  the  trial  of  the 
case. 

The  libel  charged  by  plaintiff  with  refer- 
«ice  to  the  alleged  wrongful  laanance  of  a 
Toncher  for  |50,  drawn  on  the  treasurer  of 
the  town  of  Ablta  Springs,  Is  shown  by  the 
minutes  of  the  town  coandl,  which  were  of- 
fered In  evidence,  to  have  been  for  a  road 
madtlne  which  the  mayor  had  ordered  on  Ills 
own  account,  witbont  any  authority  what- 
ever from  the  town  counclL  He  ordered  the 
road  madtlne,  and  made  himself  re^Kinirible 
In  a  letter  for  the  cost  thereof.  Be  testified 
that  he  did  this  upon  his  own  antbority.  As 
mayor,  he  liad  no  rl^t  to  make  any  con- 
tract for  tbe  town,  without  the  auOiorlt^  of 
the  town  eoundl. 

"Sec.  .31.  Be  It  further  enacted,  eta,  that  all 
expenditures  of  money  for  any  purpose  what- 
ever, shall  be  in  pursuance  of  a  specific  appro- 
priatioD  made  by  order,  and  In  no  other  man- 
ner. Every  warrant  drawn  on  the  treasury  shall 
erpresB  oo  its  face  to  whom  issued  and  for  what 
purpose  allowed;  and  the  ordinance  authorizing 
Its  issue  shall  be  cited  by  minute  book  and  page, 
in  or  upon  it."   Act  136,  1896,  p.  224. 

Plaintiff  usurped  the  authority  of  the  coun- 
cil, when  he  undertook  to  expend  the  money 
«f  the  town  on  his  own  authority. 

''The  powers  and  duties  of  the  mayor  depend 
entirdy  upon  the  provisions  of  the  charter  ot 
the  Gorpora^m  and  valid  ordinances,  by-laws, 
and  resolutions  of  the  coundl  passed  in  pursu- 
ance thereof.  He  has  no  authority  but  what  Is 
expressly  conferred  upon  him  by  the  charter,  or 
oy  the  council  or  goyeming  iMislative  body  act- 
dig  wlttdn  tlie  scope  of  the  Uw."  McQuillin, 
Uunidpal  CoiporaUonsb  {  483,  p.  967,  vd.  2. 


"nie  power  of  the  mayor  depmda  entlrdy  up- 
on the  piovUms  of  the  diarteri  and  valid  w 
dinances  passed  la  pursuance  tbeceot"  DQlrai, 
Hunidpal  Corporations,  |  200, 

"Corporate  bodies  act  or  contract  in  the  man- 
ner and  form  prescribed  by  law  or  tintir 
charters."  Condran  City  of  New  Orleans, 
43  La.  Ann.  1202.  9  South.  81. 

Defendants  offered  In  evidence  the  min- 
utes of  the  town  coundt,  dated  January  6, 
1918,  which  show  that  at  a  regular  session  of 
the  town  council  on  that  day,  the  plaintiff,  as 
mayor,  being  In  the  dialr,  only  three  members 
of  the  council  were  present  while  three  mem- 
bers were  abs^t ;  that  It  was  declared  that 
no  quorum  was  present,  and  that  "the  mayor 
dedared  quorum  present  and  proceeded  to 
business" ;  and  that  one  of  the  Items  of  busi- 
ness passed  upon  at  that  time  was  the  pay- 
ment for  the  road  machine  above  mentioned. 

The  action  of  the  mayor  in  declaring  a 
quorum  present  when  there  was  no  quorum 
was  arbitrary  and  Illegal,  and  subjected  him 
to  strong  criticism.  Hie  mayor  dearly  had 
no  ris^t  to  declare  a  qaomm  present  when. 
It  was  not  present.  At  that  Illegal  meeting, 
the  bill  fbr  the  road  machine,  which  the 
mayor  had  purdiased  without  having  been 
authorized  so  to  do^  was  ordered  paid  by  the 
treasurer;  and  when  the  treasurer  refused 
to  pay  the  bill,  he  was  snsp«ided  from  office 
by  plaintiff.  He,  as  mayw,  had  no  rlg^t 
to  do  these  things. 

[4]  Malfeasance  is  the  unjust  perftmnance 
of  Bome  act  which  the  paxtjy  had  no  right 
to  do.  or  whldi  he  had  contracted  not  to 
do.  And,  defoidants  have  shown  that  they 
acted  with  probable  cause,  and  without  mal- 
ice, when  they  charged  plaintiff  with  mal- 
feasance In  office. 

"On  principles  of  policy  and  convraleDce  the 
prosecutor  will  be  protected,  even  thou^  his 
private  motives  were  malidous.  If  he  had  prob* 
able  cause."  Grant  v.  Deuel,  3  Boh.  17,  88  Am. 
Dec.  228;  tMgard  v.  Michaud,  0  Bob.  S87;  Pen- 
ny V.  l^ylor,  6  1m.  Ann.  714. 

As  plaintiff  has  failed  to  show  malice  on 
the  part  ot  the  deCeodants,  and  as  tHe  ae> 
Cendants  have  shown  Justlflcatlai  and  pnba- 
ble  cause  fbr  thdr  action  In  having  the  im- 
peachment suit  against  plaintiff  filed,  the 
Judgment  should  have  been  with  them. 

The  defendants  farther  pleaded  an  estoppel 
In  their  answer,  to  the  prosecuthm  of  plain- 
tiff's suit  for  malidous  prosecution,  on  the 
ground  Qtat  all  the  parties  In  Intwest,  to- 
gether with  their  attorneys,  consented  that 
the  district  atttwney  discontinue  the  li^peadi- 
ment  suit,  and  that  this  discontinuance  was 
effective,  withoot  a  final  Judgment  in  favor 
of  the  plaintiff.  And  they  embodiea  In  Ouir 
answer  a  coi^  <tf  the  minutes  of  the  court 
showing  that  the  case  had  been  dlsoontlnued 
by  tb6  district  atton^  <m  the  ground : 

'That  all  parties  to  this  suit  having  agreed 
to  aettle  their  dlflennees,  and  with  the  consent 
of  all  parties,  he  asked  that  the  soit  be  with- 
drawn, etc. 

The  minutes  of  tbe  oooit  wen  offered  In 
evidence  by  plaintiff,         they  wwe  again 
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offend  Id  etlteee  Jffwifliiite  new 
nriimtee  tre  prlnm  fuie  cnnect  Aiid,irtien 
tbta  plee  (rf  eetoivH  and  the  ndimtes  of  tbe 
oobC  wen  pt— ted.  and  argad  In  Om  Bo- 
pnme  Coort;  and  a  JodRment  ttenon  was 
aaked  defendants,  beeanae  the  proaeeii- 
tlon  of  Iba  hnpeadunent  sntt  bad  not  termi- 
nated tmoMj  to  tbe  plaintiff,  tbe  plaintiff 
■aya,  on  a  BDpideBental  M^: 

"It  ia  frankly  arfmHtcd  that  we  were  complrtA- 
I7  swept  (rfT  oar  lesal  feet  when  wtt  Dodeed  with 
alarm  the  iaportaiice  that  two  of  the  learned 
jwlieo  aeenwd  to  idve  defendaotB'  eoansel's  ar- 
(lUiHJit  that  the  extract  from  the  minatea  Atm 
that  i^aintilf  had  cnmproinlsed  tbe  impeacfament 
siit,  and  waa  therefore  predoded  from  brincinff 
thia  pitauil  actkxu  We  bad  never  dreamed  that 
sncfe  a  aotcBoit  would  be  taken  serioaalr." 

It  la  aisned  on  tbe  brief  that  tbe  extzact 
fMvm  tbe  mtantea  do  not  aay  that  a  writ-, 
ta  CBWpnmlae  was  filed,  or  entered  Into, 

"menij  that  tbe  district  attomer  annootioed 
that  the  partiea  bad  agreed  to  settle  their  dif- 
ferences, and  that  this  statement  waa  not  otade 
in  tbe  pnamce  of  GHason  or  of  his  eosnsel,  and 
cooDsd  ask  that  tbe  case  be  remanded,  that 
orfdence  be  taken  on  dds  point.'' 

The  Tiew  already  expressed  In  this  oidnion 
would  predade  remanding  at  tbe  case,  If 
then  were  otherwise  any  neoeadty  for  so 
dolns. 

The  mhratee  ot  tbe  court,  reciting  that  an 
agreement  had  been  entered  Into  by  all  par- 
tiea. and  dunrlng  that  n  dlambwal  of  the 
salt  was  aaked  for  that  reaami  by  the  dis- 
trict attOTTiey,  may  not  show  an  actual  oom- 
promlse  in  writing  signed  by  all  tbe  parties, 
but  the  agreement  referred  to  was  ideaded 
by  defendants  In  their  answer,  and  Hie  min- 
utes of  the  ooart  redtlng  aald  agreemait. 
were  copied  In  ftill  In  their  answer.  And 
plalntlfl  also  in  Us  petition  altegea  that  the 
salt  was  dismissed  by  the  district  attorney. 
He  also  offered  In  evidence  tbe  mlnatea  show- 
ing tbe  dismissal  with  the  consent  of  all  tibe 
parties,  whldi  on  Us  face  Indicates  that  all 
parties  were  preaent  in  court  at  tbe  time 
the  motion  for  dismissal  was  made,  based 
on  their  consent  xne  minutes  wen  again 
offwed  by  the  defendants  In  support  of  their 
plea  of  eetoppd.  Wie^  therefore,  fall  to  ap< 
predate  the  surprise  pleaded  by  plalntlfl  on 
bis  brief  when  connael  for  defiendants  ar- 
gued that  a  suit  for  malicious  prosecntkn 
would  not  lie,  when  then  had  been  no  final 
Judgment  in  fkvor  of  the  idalnttff  in  Uie 
former  salt  for  removal  from  office.  It  may 
well  be  that  the  minutes  of  the  court  do  not 


I  Aaw  coadnslTdy  that  then  was  a  ai~^ 
miae;  but  the  ndnotes  do  show  tbata  k:/. 
ment  was  declared  In  the  motion  to 
•nd  these  minutes  are  prima  fide  eiidst 
as  to  ^lat  took  place  In  open  court. 

The  ndnotes  of  tbe  court  do  not  riio*  tij 
acquittal  of  plaintiff,  and  they  do  not  dw 
an  abandofunent  the  prosecution  vpir^ 
lent  thereto.  Hie  abandonment  ot  Ote  [iw 
cntion  was,  as  declared  In  open  court  oo  et 
mlsring  the  case,  with  the  mmot  of  13 
PSTtles  in  Interest  State  t.  Rnlay.  8  It. 
Ann.  113,  118. 

if]  Plaintiff  does  not  all^  in  his  petlti-n 
Uiat  tbe  suit  for  Impeadmient  and  moon- 
from  oflioe  bad  terminated  faToraMy  to  Ur 
nUa  was  a  necessary  all^atloo;  aid 
proof  in  the  record  does  not  show  that  ti» 
dlsmlasal  of  the  cause  was  a  judgment  bror- 
able  to  the  plaintiff,  or  an  abandonment  <Ff 
tbe  proeecntton  thereto.  Irby  r.  Harrell,  .V 
21202,  decided  JannaiT  16,  191T,  UO  U.Sai 
74  South.  163. 

"A  aettkmait  or  oooi^undos  after  tke  tm- 
mencement  of  the  salt  wIU  prednde  to  ictin 
for  malidous  proaecntlon.'*  26C!rc46;  Slu^- 
terbonse  Case,  37  La.  Ann.  879. 

"A  plaintiff  cannot  mutT^fjiin  aa  aetiaa  far 
the  mslidons  prasecntitRt  of  a  dvll  solt  vsQ 
after  the  legal  tcrminati<m  In  his  bmr  cf  & 
suit  coioplsmed  ot"  Daris  T.  Staart,  47  U 
Aon.  378.  1«  Sooth.  SH. 

In  Morgan  t.  nUnols  Oentral  117  U 
674.  4Z  South.  216,  the  court  aay: 

'TThe  prooecntion  against  plaintiff  wu  tbui- 
doned.  Defendant  did  not,  because  of  tbe  abta- 
donment,  become  liable  in  damages,  as  there  m 
protMble  cause." 

Plaintiff  has  fftiled  to  prove  malice  oq  tbe 
part  of  these  defendants  In  the  impeadimot 
suit  brought  against  blm.  He  has  failed  to 
prove  the  want  of  probable  cause,  and  be 
has  &Ued  to  prove  that  the  alleged  malldoDi 
prosecution  of  him  had  terminated  farorablj 
to  blm.  niere  should  hare  beat  Jndgtmt 
in  fkvor  of  defendants. 

It  Is  thereon  ordered,  adjudged,  and  d^ 
creed  that  the  Judgni«it  appealed  fnm  be 
annulled,  avoided*  and  reversed ;  and  It  b 
now  ordered,  adjudged,  and  decreed  that 
there  be  Judgmrat  in  Ulyot  ot  defeadants, 
dismissing  plaintUTs  tadt,  wtOi  costs. 

CNIBXJX  J.,  concun  in  tbm  decree  only  « 
the  ground  that  the  plaintiff  did  not  attadi 
or  question  the  correctness  of,  tiie  mbnite 
entry  showing  that  the  suit  to  remove  blm 
from  office  was  abandoned  with  tbe  mutnal 
consent  and  satlsftictlon  of  aU  parties. 
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La.  220) 

No.  21798. 

J'AUJN  T.  J.  J.  STOVAI/L  ft  SONS,  limited, 
et  al 

-^Snpreme  Coart  of  Louisiana.   June  SO,  1916. 
On  Rebearinc,  April  1«,  1917.) 

(Bytlahux  by  iU  Comrt.) 
1.  Execution  «=3>24  —  Ikuotabus— Sxizubb 
Sbpaute  fboh  Land— Statute. 
The  mere  tact  that  standing  crops,  nngatber- 
■«d  rrait,  and  trees  before  thegr  are  eat  down  are 
declared  by  the  Givil  Code  to  be  inunovablea 
■does  not,  of  itself,  furnish  a  reason  why  they 
■sbonld  not  be  owned  and  aeixed  under  execn- 
tion  Mpsrately  from  the  Innd  opon  which  they 
are  produced,  and  etiU  less  does  it  fnmish  a 
reason  why  things  which  becMoe  part  of  the 
lend  and  immovables  merely  by  deetinatioa 
■shoold  not  be  ao  owned  and  aeizea. 

[Ed.  Note.— For  other  en  sea,  set  Execatloait 
•Cent  Dig.  H  TO.  80:3 

^  BXKOUTION  «»127— EXEICPTIONS  «=^7— 
ImiOVABLKS— lUFLKlCINTS  AND  FODDKB. 
Ulie  first  paragraph  of  article  645  of  the 
■Oode  of  Practice  (bedn^  the  original  article  as 
amended  by  Acts  1848.  p^  46,  |  1),  pndiibiting 
■the  seizure,  separate  from  the  land  to  whidi 
they  are  attached,  agricultural  implements) 
working  cattle,  and  pl&ntaticm  supplies  for  the 
■GORSBt  year,  is  pn4)a'ly  omfinra  in  its  ap- 
I>lieation  to  object*  tbns  exempted  which  are 
j»laced  on,  and  therdv  attadied  to,  the  land  or 
plantation  for  the  service  and  improvement 
thereof  by  the  owner,  and  whidi  thereby  be- 
•come  Immovable  by  destination ;  but  the  second 
paragraph  of  the  article  (havink  been  originally 
.'n  independent  statute,  Na  33  of  18w,  Ex. 
f^esB.),  as  also  article  244  of  the  present  Consti- 
tation,  provide  for  the  exemption  <A  implements, 
working  cattle,  and  com  ana  fodder  for  the  cur- 
rent year  on  a  farm,  and  whether  "attached" 
to  a  h<Huestead  or  not 

[Ed.  Nota— For  other  cases,  see  Eixeoatton, 
■Cent.  Dig.  IS  282-286.] 

■3.  BxmiPTioPis  *=943— "FoDBBi"— OowBrmr- 

TIOITAX.  PrOTISIOIIB. 

Peanuts  nu»  be  "foddw^  ntder  soma  eir- 
cumstances,  within  the  meaning  d  article  244 
of  the  Constitution,  bat  not  where  the  occupant 
of  the  ftirm  on  which  they  are  raised  haa  plant- 
«d  and  intended  them  to  be  scM,  and  discovers 
that  they  ore  needed  as  fodder  only  whan  tSu^ 
■are  sdied  by  a  creditor. 

[Ed,  Note^For  other  eases,  see  Exmptlons, 
•Cmt.  Dig.  H  42,  43.] 

4.  ExiiMFnoNB  «=>148— Ctaim  or  "Elxxigmow 

—Good  Faith. 
The  claim  that  property  Is  «nmpt  from  sels- 
ure  for  debt  most  be  made  in  good  faith  and 
supported  by  credible  testlnumy. 

[Ed.  NotSk—For  other  eases,  see  Esempdona, 
Cmt.  Dig.  U  172-174.] 

On  Rehearing. 
(Additional  SyUabut  bp  Editorial  Staff.) 

■6.  Execution  «=»172C0  —  iNJUKonmc  —  At- 

tobnet's  Fees. 
Attorney's  fees  ore  not  allowed  as  spe<^ 
damages  when  the  plain  tiff  In  ittjonedon  is  the 
defendant  in  execution. 

[Ed.  Note^— For  other  ease%  set  Ezoeotliai, 
•Cent.  Dig.  H  638,  689J 

Appeal  from  Fifth  Judicial  District  Court, 
ParlA  of  Winn;  Moss,  Jndce. 

Action  hr  B.  F.  Fallin  to  eajcia  inoceed- 
:lngs  J.  J.  StoTall  ft  Sona^  LUnlted,  on  a 
writ  of  aelra  tadaa  In  execntlfxi.  In  whl^, 


plaintiff's  father  interrened,  claiming  owner- 
ship of  part  of  the  property  seized.  Jnds- 
ment  for  plaintiff  cwdemnins  defendant  to 
pay  attorney's  fees,  motion  for  new  trial 
overmled,  and  defendant  appeals,  and  plain- 
tiff, answering,  prayed  that  the  award  In 
his  favor  be  Increased.  Jodgmaot  affirmed 
except  In  so  Car  as  It  malnt4iiTi<f  the  injnnc- 
tion  against  certain  peanuts  in  the  ground, 
and  allows  plaintiff  damages  for  attorney's 
fees,  and  In  those  respects  set  aside,  and  the 
Injunction  dlaiolTed,  and  plaintUTs  suit  dis- 
missed. 

Wallace  ft  Bentley,  of  Winnfleld.  for  appel- 
lant. Julius  T.  Long,  of  Wlnnfle^  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  a  J.  Defandant,  havlnc  ob- 
tained Judgment  against  plalntUT,  caused  ex- 
ecution to  Issue,  1^  virtue  wberectf  the  sher- 
iff seized,  as  the  property  of  plalnmi^  and 
on  his  premises,  <Mie  mala,  700  pounds  of 
seed  cotton,  and  aevm  acres  of  peanuts  han^ 
ing  by  tho  roots,  also,  on  the  premises  of 
plaintiff's  fiither,  one  bale  of  lint  cotton. 
Plaintiff  thereupni  filed  a  awom  petltiim  al- 
lying that  tbe  property  seised  which  he 
specified  b^onged  to  him,  and  that  the  mule 
and  peanuts  were  not  subject  to  selmr^  and 
praying  that  the  sheriff  be  enjoined  from 
further  proceeding  In  the  matter  of  their 
seizure,  and  be  obtained  the  injunction  as 
prayed  for.  His  fotber  at  tbe  same  time 
filed  a  petition  ot  Intervention,  setting  up  ti- 
tle to  tbe  seed  and  Unt  cotton,  all^clog  that 
be  had  bought  It  from  bis  son«  and  had  cred- 
ited $79.88  aa  tbe  price  np<xx  his  son's  In- 
debtedness to  bUtt,  amounting  to  $126.  In 
the  altematlTe  he  alleged  that,  should  It  be 
held  that  he  Is  not  the  owner  <^  the  cotton, 
he  Is  entitled  to  a  lien  and  prlTlle^  on  It 
to  aecure  tbe  sum  of  $75  which  be  adranced 
for  tbe  purchase  of  provisions  and  supplies 
used  In  tbe  making  of  the  cotton  and  other 
crop  sdaed,  and  which  wwe  famished  with 
the  understanding  that  tbe  money  was  to  be 
reimbursed  from  said  crops.  The  petition, 
like  tbat  of  plaintiff,  was  rarlfled  by  the  aflt 
davit  of  the  petitions,  and  an  order  waa 
made  thereon  for  the  sqtarate  appraisement 
of  the  property  described,  etc.  Some  two 
weeks  later  plain  tiff  filed  a  supplemental  pe- 
tition making  tbe  sheriff  a  party  defendant, 
and  praying  for  Judgment  against  him  In 
soUdo  with  tbe  original  defendant  Defend- 
ant then  answered,  putting  the  p^tlms  at 
issue,  and  the  case  was  tried,  with  the  re- 
sult that  there  was  Judgment  for  plalntlfl 
perpetuating  the  injunction,  ordering  that 
the  mule  and  peanuts  be  loomed  to  plain- 
tiff, and  condemning  Stovall  ft  Sons  to  pay 
to  plaintiff  $25  as  attorney's  fees.  What  dis- 
position was  made  of  tbe  Interveaitlou  or  of 
the  cotton  therein  claimed  does  not  appear. 
Defendant  (Stovall  ft  Sona)  took  the  an>eal, 
and  several  months  after  It  had  been  lodged 
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In  this  court  plaintiff  filed  an  answer,  pray- 
ing that  the  award  in  his  taror  be  Increased 
by  an  allowance  of  |53  for  loss  of  the  serv- 
ice of  the  mnle.  Defendant  has  moved  that 
tbe  prayer  be  not  considered,  on  the  gronnd 
that  plaintiff  waa  granted  a  devidntlTe  ap- 
peal, which  he  abandoned,  and  cannot  now 
be  heard  asking  tot  ab  amendment  of  the 
Jndgment. 

The  Immediate  questions  to  be  here  dedd- 
ed  concern  the  peanuts,  but  the  decision  of 
those  questions  Involves  a  consideration  of 
most  of  the  facts  developed  on  the  trial, 
which  facts  we  find  to  be  as  follows: 

At  the  time  of  the  seizure  defendant  was 
married,  had  a  dependent  family,  and  did 
not  own  property  to  the  value  of  ^2,000.  He 
was  farming  upon  a  tract  of  land  containing 
120  acres,  for  which,  according  to  his  oral 
testimony,  he  had  five  years  before  agreed  to 
pay  $750,  In  annual  Installments,  but  had 
paid  only  $150,  and,  as  we  Infer,  was  con- 
siderably In  default  with  respect  to  such 
payments.  He  also  testified  that  he  had  re- 
ceived a  bond  for  title,  and  upon  the  re- 
quest of  defendant's  counsel  stated  that  (with 
the  consent  of  his  own  counsel)  he  would  pro- 
duce It,  which  he  never  did.  The  judgment 
under  which  the  seizure  was  made  was  ren- 
dered In  March,  1915,  and  had  been  antici- 
pated for  some  time,  and  the  seizure  was 
made  In  October.  Plaintiff  appears  to  have 
*iad  some  misgivings  from  the  time  of  the 
Institution  of  the  sntt  lest,  under  the  Judg- 
ment when  obtained,  two  mules  and  a  cow 
Tiwned  by  him  should  be  seized,  and,  probably 
In  February,  he  attempted  to  negotiate  an 
arrangement  with  Leslie  Oaskey,  a  young 
neighbor,  the  purpose  of  which  was  to  place 
Caskey  In  the  posIUon  of  an  apparent  ven- 
dee of  those  animals,  and  thus  to  screen  them 
from  the  pursuit  of  tbe  defendant  Gaskey 
appears  to  have  declined  to  take  care  ct  both 
mules,  but  there  were  transactions  abont 
one  of  them  and  the  cow  c<Hiceming  which, 
as  the  parties  subsequently  disagreed,  there 
is  a  conflict  in  their  testimony.  The  pur^ 
pose  of  those  transactions  is,  bowerer,  made 
entirely  clear  by  the  testlmMiy  of  plaintiff. 

Thus,  after  having  made  a  good  many 
statements  which  were  Irreconcilable  with 
each  other,  he  was  asked  what  his  Idea  was 
In  returning  to  Caskey  Immediately  $20 
which  he  had  received  as  the  price  of  tbe 
cow,  and  his  reply  was: 

"Simply  because  this  man  [referring  to  Gask- 
ey's  fatner,  who  was  a  party  to  the  negotiations] 
came  to  me,  simply  because  I  didn't  know  any- 
thing a^out  the  law,  and  he  claimed  they  [refer- 
ring to  the  defendant  herein]  would  get  my 
stn&  and  thM  overpersuaded  me  because  I 
didn't  know  what  to  do." 

He  subsequently  concluded,  and  was  prob- 
ably advised,  that  his  mules  and  cow  were 
exempt  from  seizure,  and  towards  the  con- 
clusion of  his  testimony,  In  reply  to  questions 
propounded  by  his  own  counsel,  he  said  that 
he  realized  that  they  were  exempt,  and  that 
"It  wonldat  be  necessary  to  sham  them  off" 


to  protect  himself.  The  other  mole  was  smt 
to  Us  father's  place,  Imt,  as  at  the  time  of 
the  trial  plaintifl  bad  become  satisfied  tbat 
it  iras  exempt,  be  frankly  admitted  that  be 
still  owned  it  He  allied  In  his  petition  that 
the  sheriff  had  "s^zed  the  t(dIowlng  prop- 
erty belonging  to  your  petitioner:  One  bale 
of  cotton,  marked  B.  F.  F.  No.  22 ;  •  •  • 
700  pounds  of  seed  cotton,  more  or  less." 
And  he  nude  affidavit  that  he  had  "read  and 
considered'*  tbe  petition,  and  that  the  allega- 
tions of  &ct  tber^  contained  were  true; 
but  when  called  as  a  witness,  he  testified 
that  he  had  sold  the  cotton  to  his  fattau' 
some  two  or  three  weeks  before  the  seizure, 
as  it  lay,  In  the  seed,  on  his  premises;  that 
there  were  1,997  pounds  of  It;  that  a  weA 
later,  at  the  request  of  his  father,  be  hauled, 
say.  1,297  pounds  of  it  to  a  public  gin  Ocav- 
Ing  the  remaining  700  pounds  on  his  place) 
and  directed  that  it  be  ginned  and  baled  for 
account  of  his  father;  that  upon  the  same 
day,  after  it  had  been  ginned  and  baled,  be 
hauled  the  bale  of  lint  cotton,  which  was 
marked  with  his  initials,  to  his  father's  prem* 
Ises  (where  it  was  seized),  and  there  de- 
livered It,  but  that  he  then  realized  that 
be  needed  the  seed  to  feed  his  cow  with, 
so  he  bought  It  back,  for  about  $8,  which 
he  paid  in  cash,  and  took  it  home  with 
him.  He  accounts  for  the  fact  that  the  man 
In  charge  of  the  gin  marked  the  bale  with 
his  Initials,  instead  of  his  father's,  by  say- 
ing that  It  must  have  been  a  mistake,  and 
he  was  corroborated  in  that  by  the  man  him- 
self, who  was  his  brother-in-law,  and  who  In 
the  two  years  that  he  worked  at  the  gtn  had 
made  but  one  other  such  mistake:  It  soon 
developed  that  plaintifl  did  not  know  the  dif- 
ference between  selling  and  giving  In  pay- 
ment, and  that,  what  he  meant  to  say  was 
that  he  had  given  the  cotton  to  his  father 
In  payment,  or  part  payment,  of  a  debt  of 
$126  that  he  owed  hlpi,  which  debt  Is  said 
to  have  originated  as  follows,  to  wit:  His 
father  paid  $35  for  him  as  the  balance  of 
the  price  of  a  wagon  that  he  bought  In  1914, 
and  settled  a  debt  of  $65,  which  he  had  con- 
tracted to  Caskey  for  money  reorfved,  either 
as  a  loan  (according  to  plaintiff's  testimony) 
or  as  the  nominal  price  of  the  mule  to  which 
we  have  referred  (according  to  Oaskey's  tes* 
timony),  and  the  balance  of  $26  represented 
money  loaned  to  him  by  his  father  doling 
tbe  year  1016. 

Charles  F.  Falltn,  the  father,  alleges  In 
his  intervention,  and  swears  to  the  truth  of 
his  allegations,  as  follows: 

"That  he  is  the  owner  of  one  bale  of  cotton 
marked  B.  F.  F.  No.  22,  and  S25  pounds  of  seed 
cotton,  seized  by  the  sheriCF,  *  *  *  that  he 
bou^t  said  cotton  In  the  seed  from  his  son, 
B.  F.  E^in;  •  •  •  that  since  buying  said 
cotton  in  the  seed  he  had  enough  of  It  hauled 
to  the  gin  by  his  son  to  make,  and  out  of  which 
was  made,  the  said  bale ;  *  *  *  that  be  gave 
B.  F.  Fallin  credit  for  ^9.88  on  an  indebted- 
ness of  $126  wbidi  said  B.  F.  FaUin  owed  peti- 
tioner. •  •  • 

"That  he  furnished  the  said  B.  F.  FaUin  the 
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Bdm  of  9TB  Id  11101W7  of  said  Indebtedness  of 
f  126  for  the  poipose  of  burins  prorisitMis  and 
supplies,  •  •  *  npOQ  whlcb  said  B.  V.  Fal- 
Un  did  make  said  cotton  and  other  propertr  seii- 
ed;  *  *  •  that  said  B.  V.  BUlin  used  said 
money  In  bujing  provisions  and  aupplies  on 
which  he  made  and  cultivated  said  cotton ;  that 
said  money  was  furnished  said  B.  F.  Fallin  after 
the  Ist  day  of  April.  1916,  and  bef<a%  the  culti- 
vatioa  of  said  cotton  had  been  completed  bv 
him ;  that  he  fumislied  said  money  to  said  B.  F. 
Fallln  with  the  distinct  understanding  that  the 
said  money  was  to  be  paid  back  to  the  petitioner 
out  of  the  said  cotton  and  other  crop  raised,  and 
that,  if  it  be  held  that  said  cotton  or  any  part 
tliereof  is  not  the  property  of  petitioner,  then 
in  snch  erent  petitioner  has  a  lien  and  privilese 
on  said  cotton,  not  declared  to  belong  to  him 
for  said  money  famished;  •  •  •  that  he  has 
a  lien  and  pri^Iege  on  the  seven  acres  of  peannts 
seized,  *  *  *  fbr  and  in  the  sum  of  S75  fnr- 
aisheo  to  said  B.  F.  Fallin  for  the  purpose  and 
in  t^e  manner  above  set  forth.  *  *  *  Peti- 
tioner shows  and  avws  that  the  said  $76  which 
he  famisbed  his  said  son  was  actually  advanced 
and  used  for  the  purchase  of  necessary  suppUra 
and  die  payment  of  necessary  expenses  In  col- 
tivating  wbA  maUng  said  cotton  and  peannts." 

On  the  trial  of  the  case  there  wae  no  pre- 
tense on  the  part  of  either  plalntlfF  or  In- 
terraier  that  the  former  had  borrowed  or 
the  latter  loaned  $75.  Plaintiff  at  first  testi- 
fied that  he  owed  hla  fbther  "$126,  all  told." 
and  aftervards,  in  answer  to  a  leading  qne»- 
tion,  said  that  hie  father  bad  advanced  fl7 
for  him  in  the  fall  of  1914  which  was  not 
Included  In  the  $126.  He  also  testlfled  that 
the  $126  was  made  up  ot  the  two  items  $SS 
and  $65  to  whl(9i  we  have  referred,  and  $26, 
consiBtlng  of  two  loans  of  $10  each,  and  one 
loan  of  $6,  made  during  the  year  1916  with 
the  nnderatandlng  that  the  money  was  to  be 
repaid  from  or  when  he  made  his  crop.  The 
testimony  of  CSuirles  F.  Fallin  In  r^ard  to 
his  sen's  indebtedness  and  the  alleged  sale  ot 
the  cotton  reads,  in  part,  as  f<dlowB: 

"Q.  How  maeh  did  he  owe  yon?  A.  $126. 
Q.  ViA  he  owe  yon  anything  else?  A.  He  owed 
me  $17  that  I  neglected  putting  In.  Q.  What 
did  he  owe  yon  that  $126  for?  [He  here  gives 
the  items  $35  and  $65  heretofore  mentioned,  and 
proceeds:]  A.  He  owed  $26  that  he  got  from 
me  last  spring.  •  •  •  Q.  WelL  the  cotton 
that  he  let  yon  have,  what  was  that  to  apply 
on?  A.  The  general  debt,  the  $126,  the  whole 
indebtedness.  *  *  *  2.  The  $26  you  let  him 
have  throngh  the  year,  what  did  yon  let  bim 
have  that  for?  A.  I  let  him  hafe  It  to  mate 
his  crop." 

Cross-examination : 

"Q.  Mr.  Fallin,  you  stated  that  yon  were  over 
at  yonr  son's  place  at  the  time  the  cotton  was 
piised?  A.  Someviiere  right  after  it  was  pick- 
ed. Q.  Ton  stated  that  you  didn't  know  Just 
where  you  saw  him?  A.  I  don't  know;  it  was 
probably  rij^t  at  his  house.  Q.  Wbere  did 
yon  have  the  conversation  about  the  cotton? 
A.  At  bis  house  there,  about  the  house,  on  the 
place.  Q.  You  don't  know  whether  it  was  right 
at  his  bouse?  A.  It  was  on  his  place;  yea, 
sir.  Q.  Ton  can't  state  whether  it  was  at  the 
house  or  in  the  field?  A.  I  don't  remember 
whether  It  was  right  in  the  yard,  but  it  was  on 
his  place.  Q.  What  delivery  was  made  to  you 
of  that  cotton?  ■  A.  There  wasn't  any,  except 
ibe  bale  he  was  to  carry  to  the  gin.  *  *  * 
Q.  Tou  didn't  receive  It  when  you  receipted  for 
It?  A.  No,  sir;  I  left  it  there  at  his  house. 
•  •  •  Q.  Now.  Mr.  Fallin,  at  the  time  you 
gare  yonr  son  tms  receipt  for  this  seed  cotton, 
«r  within  a  short  tfane  oefore  that,  what  con- 
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versation  did  you  have  with  him  with  r^wence 
to  the  Stovall  judgment?  A.  My  understandlnt 
was  that  they  had -a  judgment  against  him,  and 
I  boui^t  that  cotton  to  get  my  mon»,  because 
they  were  more  able  to  wait  than  I  was,  I 
had  paid  that  money  and  I  bought  the  cotton 
to  hold  It,  honest.  SQuare,  bought  it.  Q.  You 
went  over  there  and  bought  this  cotton  and  gave 
your  receipt  to  your  son  so  that  Stovall  cou  Idn't 
get  it  by  reason  of  their  Judgment?  A.  Yee, 
sir.  •  *  •  Q.  Now,  about  this  $26  that  you 
advanced  for  supplies,  do  you  know  what  sup- 
plies were  gotten  with  that  money?  A.  No, 
sir.  •  •  •  Q.  As  a  matter  of  fact,  didn't  von 
lend  him  that  money  just  as  any  father  would? 
A.  Sure ;  he  had  it  in  bispossession  to  do  what 
he  pleased  with  it  Q.  He  first  borrowed  the 
money  from  you  and  was  going  to  pay  it  back 
to  you  whoi  he  made  his  crop?  A.  Yes,  sir. 
*  *  *  Q.  When  he  sold  his  crop  and  got  Uff 
mon^?  A.  When  he  kM  his  cotton.  •  •  « 
Q.  What  was  said  at  tlie  time  he  borrowed  tht 
money  about  your  baring  the  ri^t  or  privilege 
on  his  cotton?  A.  He  was  to  let  me  have  mf 
money  out  of  the  crop— out  of  the  cotton.  Ctf 
course  the  cotton  was  supposed  to  pay  it,  as  far 
as  it  would  last.  Q.  That  was  what  you  ex- 
pected to  make  it  out  of?  A.  Yes.  «r;  be- 
cause I  couldn't  have  gotten  it  out  of  the  other 
because  he  needed  it." 

Hie  evidence,  as  we  understand  it,  shows 
that  plalaticr  bad  married  and  settled  on  the 
place  In  question  In  1912,  bnt  It  does  not  ap- 
pear that  he  made  any  crop  during  that  year. 
However  that  may  be,  be  testlfles  that  he 
raised  peannts  In  191S  and  1914,  and  that 
he  Bold  the  crops  of  both  years.  Moreover, 
he  was  unable-,  or  unwilling,  to  say  that  it 
was  not  his  intention  to  sell  the  crop  of  1916, 
and  his  testlmtmy  discloses  no  condition 
which  made  it  any  more  necessary,  as  a  sup- 
ply or  provision  crop,  daring  that  year  than 
dnring  the  preceding  years. 

Ophdon. 

[1. 1]  Plaintiff  Invokes  O.  a  466,  a  P.  646, 
and  Const,  art.  244,  which  provide,  reqiec* 
tlrely,  as  follows  (quoting  In  psrQ: 

Article  465,  C.  O.: 

"Standing  crops  and  the  fruit  of  trees  not 
gathered  and  trees  before  they  are  cut  down, 
are  liluwise  immovable,  and  are  etmsidared  as 
part  of  the  land  to  whieh  they  are  attached." 

Article  646,  0.  P.: 

"Nor,  can  he  (sheriff  or  constable)  seise  the 
agricultural  implements,  and  working  cattle, 
separately  from  the  land  to  which  they  are  at- 
tached; nor  the  com,  fodder,  hay,  provisions, 
and  other  supplies  necessary  for  carrymg  w  the 
plantation  to  which  they  are  attached,  for  the 
current  year. 

"And  m  addition  to  the  proper^  and  offecto 
tempted  as  aforesaid,  there  shall  be  ex< 
empted  •  •  •  160  acres  of  ground,  and  the 
buildings  and  improvementa  thereon  occupied 
as  a  residence,  ana  bona  fide  owned  by  the  debt- 
or, having  a  family;  •  •  •  also,  one  work 
horse,  one  wagon  or  cart,  one  yoke  of  oxra,  two 
cows  and  calves,  twenty  five  head  of  hogs  or 
1,000  pounds  of  bacon  or  equivalent  in  pork ; 
and,  if^a  farmer,  the  necessary  quantity  of  com 
and  fodder  for  the  current  year.   •  •   •  ** 

Article  244,  Const: 

"There  shall  be  exempt  from  seizure  «  •  • 
except  as  herein  provided,  •  *  •  tbe  hmne* 
stead,  bona  fide,  owned  by  the  debtor  and  occu- 
pied by  blm,  consisting  of  lands,  not  exceeding 
160  acres,  building,  •  •  •  whether  rural  or 
nrban.of  every  head  of  a  family;  *  «  *  also 
two  work  hones,  one  wagon  or  cart,  one  yoke 
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o2  oxen,  two  cows  and  calves,  twenty  five  bead 
of  hoes,  or  1,000  poands  of  bacon  or  its  eoniv- 
tieat  in  pork,  vhether  these  exempted  objects 
be  attached  to  a  homestead  or  not*  aad  on  a 
farm  the  necessary  gaantity  of  com  and  fodder 
for  the  current  year,  and  the  necesiaiT  Cann- 
ing implements,  to  the  ralne  of  $2,000. 

Art  188  of  1904  provides: 

"That  standing  tunber  sliall  remain  an  immov- 
able, and  be  subject  to  all  the  laws  of  the  state 
on  the  subject  of  immovables,  even  when  sepa- 
rated in  ownership  from  the  land  on  which  it 
stands;  Provided  that  nothing  in  this  act  ehall 
be  construed  as  altering,  affecting  or  modifying 
existing  laws  relative  to  the  assessment  and  tax- 
ation of  sttdi  timber." 

Standing  timber*  thou^^  by  law,  If  not  by 
nature,  made  part  of  the  land  to  which  It 
to  attadied,  may,  bowever,  be  separated  in 
ownwBhlp  fran  the  luid,  area  as  the  title 
of  the  land  itself  may  be  dismembered  bo 
that  Uie  BDifboe  rights  become  veated  in  one 
person  and  the  aabsnrfaoe  <x  mining  rights 
in  anothOT,  and  thwe  are  many  thouaands  of 
acrea  of  land  In  this  atate  the  tltlea  to  which 
are  bo  dismembered,  as  there  have  been,  and 
perhaps  are,  many  thousands  of  orange  and 
pecan  trees  the  ungathered  frnlt  of  which 
has  been  sold  to  one  per8<Hi  whilst  the  own-, 
ership  of  the  trees  and  of  the  land  upw 
whl<A  tbey  stand  ham  remained  In  another. 
The  mere  fact  that  standing  crops,  ungather- 
ed frnlt.  and  trees  before  tb^  are  cut  down 
are  declared  by  the  Civil  Code  to  be  immov- 
ables doea  not,  therefore,  of  itsdf.  famish 
a  reason  why  th^  should  not  be  owned  and 
seized  separately  from  the  land  on  wMch 
they  are  produced,  and  still  leas  does  It  fur- 
nish a  reason  why  things  which  become  part 
of  the  land,  and  immorable  merely  by  des- 
tination, should  not  be  so  owned  and  s^sed ; 
h«u!e  the  necesst^,  or  soivosed  necessityt 
for  article  046  of  the  Code  of  Practice.  ThBt 
article  in  its  original  form  pnAlUted  <mly 
the  sdanre  <tf  a^cnltural  implements  and 
working  cattle  separately  from  the  land  to 
whidi  they  wen  attached,  and,  when  it  was 
amoided  0>y  Acts  1843,  p.  46),  the  amend- 
ment extended  the  problbiUon  only  to  "com, 
fodder,  hay,  provisions,  and  other  supplies 
necessary  tm  carrying  oa  the  snroly  of  the 
plantatitm,  to  which  they  were  attached  for 
the  curroit  year." 

It  is  evIdCTt  that  the  word  "attached,"  as 
thus  used  In  the  original  article,  and  repeat- 
ed In  the  amendment,  cannot  be  ignored,  but 
must  be  recognised  as  of  distinct  significance^ 
for  the  lawmaker  seans  to  have  g«me  out  of 
his  way  to  mako  use  ot  it,  and  thereby  to 
impose  a  limitation  of  some  kind  upon  the 
restriction  that  lie  was  placing  upon  the  right 
of  a  Judgment  creditor  to  seise  any  ^operl7 
belonging  to  his  debtor  that  he  could  find. 
OoDsLderlnc  the  question  thus  presented,  we 
can  coDOdve  ot  no  way  by  which  a  straDgw 
to  or  mere  taiant  of  a  tract  of  land  or  a 
plantation  can,  in  legal  omtanplatiw,  atta<di 
thereto  a  plow*  cx  mule,  a  bushel  ot  com, 
a  bundle  (tf  fodder;  nor  can  we  conceive  that 
It  waa  the  pnqtose  ot  the  lawmaker  to  pro* 
Tide  a  means  whereto  Oie  owner  ot  100 


Aiules  worth  $25,000,  could  dil^  them  tnm 
the  pursuit  of  lils  creditors  'by  placing  tbem 
upon  a  trart  of  land*  of  which  he  was  not 
the  owner,  as  In  a  sanctuary.  On  the  oCh« 
hand,  article  468  of  the  Civil  Code  declares 
that: 

"The  following  things  are  Immovable  by  des- 
tination when  they  have  been  placed  by  the  own- 
er for  the  service  and  improvement  of  a  tract 
of  land,  to  wit.  cattie  intended  ttxe  cultivation. 
Implements  of  husbandry.  Seeds,  plants,  fod- 
der and  manure.  •  «  •  All  ssch  movables  as 
the  owner  has  attached  penoanoitiy  to  the  tene- 
ment or  to  the  building,  are  likewise  immovabla 
by  destination." 

The  owner,  then,  and  the  owner  alone,  has 
the  faculty  of  tracing  movable  objects  opoa 
his  land  under  such  conditions  as  to  attach 
them  to,  and,  with  the  aid  of  O.  P.  64B,  make 
them  Inseparable  tr<m,  it 

That  view  of  the  matter  finds  support,  ap> 
parently,  in  subseiiuait  legislative  and  con- 
stitutional enactments.  In  1865  the  General 
Assembly  passed  an  ind^ndent  statute^ 
with  no  repealing  clause  (Act  No.  33,  p.  62*  of 
1866,  Ex.  Sess.),  which  appears  to  have  been 
added  to  article  646  in  the  revision  and  re- 
adoption  of  the  Code  of  Practice  in  1870.  and 
which  declared  that: 

"In  addition  to  the  property  and  effects  now 
exempt  from  seizure  [the  words  'there  shall  also 
be  exempt*  having  apparently  been  omitted]* 

*  *  *    160  acres  of  ground  and  the  bnUdlngs, 

*  *  *  occupied  as  a  residence,  and,  bona  fide, 
owned  by  the  debtor,  having  a  family ;  *  *  * 
also,  one  work  horse,  one  wagon  or  cart; 

*  *  *  and,  if  a  farmer,  the  necessary  quanti- 
ty of  com  and  fodder  for  the  enirent  year*"  etc. 

And  in  187ft  there  was  incorporated  in  the 
CoDstitnti<m  of  that)  year,  as  a  'homestead'* 
provision,  eo  nomine  article  219  et  sea., 
whlrti,  taJdng  the  act  of  1865  as  a  basis. 
toided  the  exemption  tiiereln  granted  to 
lands,  "whether  rural  or  urban,"  within  the 
limit  of  $2,000  for  all  exemptions,  but  with- 
out Undt  as  to  the  qnantitr  of  land  "bona 
Ode  owned  by  the  debtor  and  occupied  by 
him  as  a  homestead,"  and  exempted  odb 
work  horsey  one  wagon  ox  cart,  etc.  (aa  in 
the  act  oC  186B)*  "whether  those  objects  be 
attached  to  a  homestead  or  not,  and  on  a 
taxm  the  necessary  gnanti^  of  com  and  fod- 
der for  the  current  year  and  the  neoesaaiy 
farming  Implanaits.** 

Article  244  oC  the  present  OonstitotUm,  as 
we  have  seen,  limits  the  exempted  land  to 
100  acres  and  «»mpts  two  work  horses,  in- 
stead of  on^  and  It  Is  otherwise  tlie  same 
(with  respect  to  the  matters  now  under  con- 
sideratton)  as  article  210  of  the  Cooatitntloa 
of  im 

Applying  the  law  as  now  ^^"g  to  the 
tacts  of  tlie  Instant  case^  we  are  itf  opinlim 
that  plaintiff  lias  not  shown  that  he  is  the 
owner  of  the  land  occupied  by  hin:!,  and  that* 
in  the  ^isence  of  the  assuHon  of  rights  by 
any  sodi  owner,  or  any  mwtgagee  of  the 
property,  article  46S  of  the  Civil  Code  and 
the  first  paragraph  of  article  646  ot  the 
Code  of  Practice  have  no  bearing  upon  the 
issues  hwe  presented. 
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{•,  4]  Wb  in  taxthii  ot  osAxOaa  that  ttbser 
iBsnes  are  to  be  deternUned  by  Oat  proTlstmi 
o£  article  244  of  tiie  OonstttuUoD  ^rtilcb 
dedarea,  In  effect,  that: 

"There  ghall  be  exempt  *  *  *  on  a  farm 
the  necessary  quantity  of  com  and  foddw  for 
the  current  year."  . 

The  remaining  qneatlon  Is  whether  plain- 
lift^  peanuts  are  "fodder"  within  the  mean- 
tag  of  ttiat  prorlsloq.  We  ttilnk  not.  The 
word  "fbdder*  la  derlred  from  the  Anglos 
Saxon  "foda."  meaning  "food."  and  the  first 
meaning  attributed  to  it  In  WebsteVa  In- 
ternational Dlctiimary  la  "food."  and  the 
seomd  meaning  by  the  same  anthtnrltr  la 
"that  whldi  la  fed  oat  to  domestic  animals ; 
eq)^  coarse  flood  for  cattle  horses,  and  sheep, 
as  hay,  vegetablra,"  etc.  We  have  no  doob^ 
therefore^  that  under  snne  dreumatancea 
peenuta  may  be  dealt  with  and  regarded  as 
fodder,  and  ao  perhapa,  might  cdery*  or 
water  m^oos,  or  sugar,  bat  thoae  drcum- 
atanoea  are  not  hero  diadoeed.  The  evidence 
satisfies  JJB  that  plalntUTs  peanuts  were 
planted  and  Intmded  to  be  aaUL  just  aa  he 
had  planted  and  Bold  his  two  prececUog  cmp^ 
being  the  only  two  crops  (so  far  as  we  are 
Informed)  that  he  had  ever  mada  There  is 
not  a  ayUable  of  teatlmany  to  show  that 
be  or  any  odb  In  that  country  has  ever 
planted  peanuts  to  be  Ced  to  cattle,  or  that 
tlie  idea  of  ao  uring  the  crop  of  IMJi  had 
ever  ooeorred  to  plaintiff  until  it  was  a^zed, 
or  threatened  with  seixnre,  in  this  case, 
and  the  questlrai  whether  It  was  at  that 
time  fodder,  exempt  from  seizure^  or  a  rev- 
enue producer  liable  to  selaure  is  not  to  be 
detomlned  by  the  opnslderatlona  which  then 
suggeeted  themselves,  tor  It  appears  from 
plaintiff's  admlsaloa  and  the  testimony  ad- 
duced by  Urn  tiiat  his  then  purpow  was  to 
deftet  d^endant^s  execution  by  itham  con- 
Teyaacea  of  his  proi)erty  which  he  must  have 
expected  that  he  would  be  called  on  to  sus- 
tain by  testlnumy.  It  is  said  that  plalntlfCs 
affidavit  Teii^ring  the  aUegattras  of  his  peti- 
tion that  be  was  the  ownw  of  the  cotton 
was  made  by  Inadvertence,  and  that  tt  was 
a  "Uttle,  Insignificant  mistake,'*  but  aocep^ 
Ing  oounsd's  statonent-  as  to  the  inadver- 
tence does  not  Btrenghten  our  confidence  In 
plainUfl's  testimony;  mcneovw,  a  petition 
for  an  injunction  whereby  a  creditor  is  to 
be  prevented  from  executing  his  judgment 
should  be  pteitared  and  considered  with  at 
least  sufficient  deliberation  to  enable  the 
petitioner  to  know  what  he  Is  swearing  to. 
The  affidavit  to  the  peUtttnt  was.  faowerer, 
merely  a  cnmnlatlve  Incident,  of  which  an- 
other was  the  affidavit  of  the  Intervener  to 
the  effect  that  he  advanced  lAaintlff  f7B  for 
the  pmpose  of  buying  provisions  and  sup- 
pUes,  and  with  the  distinct  understanding 
that  he  was  to  be  paid  from  the  cottm  and 
otlier  crop,  whereas  as  a  witness  he  was  able 
to  testis  to  advances  to  the  amount  of  <mly 
926  tor  enp  puiposes,  and  that  teatlmoiiy 
fftOa  to  satlaty  us  that  the  tranaa^tloos  wen 


oaerwlae  than  loans  of  'mooey  from  fitOier 
to  son.  whlcih  the  bforower  was  to  use  as 
he  pleased,  and  is  cmeiustve  to  the  effect 
that  the  lendw  had  no  expectation  whatever 
ot  beSag  reimbursed  frwn  the  proceeds  of 
the  peanuts.  The  explanation  that  the  affi- 
davit was  made  InadTntemtly  la  not  offered 
in  this  instance. 

Wo  may  say  in  conclusion  that  this  court 
in  cases  sacfa  as  this,  is  disposed  to  extend 
the  fullest  ezempthm  tliat  the  law  allows, 
but  we  tbUk  it  ia  not  asking  too  macb  to  re- 
quire that  the  bentfdarteB  should  assert 
their  claims  in  good  faith  and  snpport  them 
with  credible  testimony,  since  the  rights  of 
theUx  creditors  are  also  to  be  consldOTed. 
nut  requlrsmttt  has  not  been  met  by  plain- 
tiff, and  he  Is  not  entitled  to  the  Judgmoit 
that  he  has  obtained. 

Defoudant  In  Its  petition  prays  Uiat  Ito 
right  to  dlalm  damages  for  the  wrtmgful  Is- 
suance of  the  injunction  be  reserved,  and  It 
also  claims  that  it  be  allowed  $50  damages 
aa  attorney's  foes.  The  amount  of  the  dam- 
ages In  sudL  eases  Is  regulated  by  O.  P.  804. 
whidi  iwovldes  tbat: 

"In  caae  the  Injmiction  be  dissolved,  the  eonrt, 
in  the  same  judgment,  shall  condemn  the  plain- 
tiff and  aurety,  •  •  •  jointly  and  severally, 
to  pay  to  the  defendant  interest  at  the  rate  of 
9%  per  annam  on  the  amount  of  the  jndgment, 
and-not  more  than  20%  as  damagea,  unless  dam- 
ages to  a  greater  amount  be  proved ;  and  the 
flureties  in  EUch  cases  shall  not  be  allowed  to 
avail  themselves  of  the  plea  of  discussion." 

The  Judgment  upon  which  the  execution 
Issued  has  not  been  copied  in  the  transcript, 
and  we  have  no  means  of  knowing  the 
amount,  and,  In  view  of  that  fact  and  of  de- 
fendant's prayer  that  its  right  to  claim  dam- 
ages be  reserved,  we  think  it  advisable  to 
relegate  the  entire  claim  for  damages  (in- 
cluding attomeiy's  fees)  to  another  proceed- 
ing. It  is  therefore  ordered  that  the  Judg- 
ment appealed  from  be  annulled*  and  that 
there  now  be  Judgment  in  favor  of  the  de* 
fendant  her^  and  against  the  plaintiff  re- 
jecting the  demands  of  said  plaintiff  dis- 
solving the  injunction  herein  Issued  and  dis- 
missing this  suit  at  his  cost  in  both  courts. 

It  is  further  ordered  that  the  right  of  de'  ' 
fendant  to  claim  damages  for  t^e  wrongful 
issuance  of  the  injunction  be  reserved. 

On  Behearlng. 

PBOTOSTT.  J.  The  Judgmoit  aisiealed 
from  condemned  the  defendants  to  pay  the 
costs  and  maintained  the  injunction  as  to 
the  mule.  The  defendants  did  not  appeal 
frran  the  Jndgmoit  In  thoas  two  req^ects. 
They  expr^sly  restricted  their  appeal  to  that 
part  of  the  Judgment  maintaining  the  injnnc- 
tiott  as  to  the  peanuts  and  awarding  attor- 
ney's fees,  nie  Judgment  Is  tSierefore  op«i 
to  review  only  as  to  the  peannto  and  attor- 
ney's fees. 

On  the  question  of  the  peanuts  we  find  no 
reason  for  caiantfng  the  oondnaion  hereto- 
fore axrlTed  at,  that  the  peanuto  were  In- 
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tended  tor  sale,  and  not  to  be  kept  for  fod- 
der. 

[C]  As  to  the  damages  for  attorney's  fees, 
sadi  are  not  allowed  wben  the  plaintiff  In 
iDjnnodon  is  the  defendant  in  execution. 
Smltb  T.  Bradford,  17  Ia.  265;  Flynn  t. 
Rbodes,  12  La.  Ann.  239;  Nevea  r.  Vorrliies. 
14  lA.  Ann.  739;  Ohappnls  T.  Preston,  28 
La.  Ann.  729;  Townsend  t.  Slmlff,  42  La. 
Ann.  892,  8  Sooth.  616;  Oxford  r.  Oblvln, 
134  La.  1098,  64  Sonth.  919. 

White  r.  GlYwa,  29  La.  Ann.  671,  a  home- 
stead case,  in  wbldi  damages  were  allowed, 
must  Be  considered  to  hare  been  overruled 
by  Oxford  r.  Ck>lvin,  supra,  another  home- 
stead case,  in  which  they  were  denied.  In 
Shorten  v.  Booth,  32  La.  Ann.  397,  damages 
were  allowed  to  the  defendant  In  execution; 
but  the  Judgment  had  be«i  extingalshed  by 
bankniptcgr  proceedings;  hence  the  case  is 
practically  analogouB  to  one  in  which  the 
property  of  a  third  person  has  been  seized. 

As  to  damsgea  for  the  seizure  of  the  mule, 
we  find  no  good  reason  for  allowing  sny. 

The  Judgment  appealed  from  is  affirmed, 
exc^t  in  so  far  as  it  maintains  the  injunc- 
tion as  to  the  peanuts  and  allows  plaintiff 
damages  for  attorney's  fees.  In  these  two 
respects  It  is  set  aside,  and  the  plaintiff's 
suit  is  dismissed,  and  the  injunction  is  dis- 
solved as  to  the  peanuts;  the  plaintiff  to  pay 
the  owts  of  appeaL 

SOUMBBVILLB,  J.,  talm  HO  part; 

041  La.  236) 

No.  21819. 

SONIAT  T.  WHITMEK  et  bL 

(Sivmne  Court  of  Louisiana.    Oct.  16,  1016. 
On  Rehearing,  AprU  10,  1917^ 

(SvUahut  Jt9  Editorial  Staff.) 

1.  Lis  PxNDBNS  «=9a6{l>—THXBD  Poobusob— 
RBUEDT— K  NOWLEnOE. 

A  third  possessor  can  be  proceeded  against 
only  by  the  bypothecary  action,  and  not  Ey  di- 
rect seizure ;  out  this  is  not  so  where  the  third 
possessor  acquired  the  proper^  pending  the  liti- 
gation Id  which  tbe  judgment  sought  to  be  en- 
forced was  rendered  snd  after  notice  tA  its  pen- 
dency had  been  ctmreyed  to  him  by  due  registry 
as  prescribed  by  law. 

[Ed.  Note.— For  other  esses,  see  Us  Pendoia, 
Cent.  Dig.  SI  68,  62.] 

2.  VEnnoB  Ann  Pubohasxb  ♦=»283 — Sax«s— 
Bora  Fidk  Pubchasek  —  TTubboobobd 
Glaii^Noticb. 

Tbe  purchaser  of  real  estate  cannot  be  af- 
fected by  unrecorded  claims  against  the  prop- 
erty, even  though  at  the  time  of  the  purchase 
he  had  actual  knowledse  of  them. 

[Ed.  Note. — For  other  cases,  see  Vendor  snd 
Purchaser,  Cent.  Dig.  iS  663-566.] 

8.  Taxatioit  ^531(1>-Patkbntb  or  Tazbs 

—Right  or  Thibd  Fossessob. 
Legal  Bubrogatioa  does  not  take  plaee  In 
fBTOr  of  the  third  posseSHT  who  pays  taxes  as- 
sessed to  him. 

nOd.  Mote.— For  othtf  eueg,  see  Taxation. 
Cent.  Dig.  I  986.] 


4.  JimoxEnT  4s»7Sl— Mattbs  DaiBUzna. 

Hie  silence  of  tb»  Judgment  on  aay  ImoI 
which  was  an  issue  in  the  ease  nndtf  tbe  pks4- 
ings  most  be  considered  as  an  afaeolnte  reieeDfla 

of  the  demand. 
[Ed.  Note.— For  other  casen  see  Jodg—t, 

Cent.  Dig.  SI  1250,  126L} 

6.  ExBCcnoiT-  ^»176— iRJUifonov — Damao- 
BS— Attobnet's  Pbbs. 
Where  error  made  it  necessazr  for  phiaiil 
to  employ  counsel  to  protect  his  proficrtr  fnc 
a  seizors  under  a  judgment  to  which  be  was  > 
straoger,  tbe  burden  of  the  expense,  iMktimi-^ 
the  attorney's  fees,  should  fall  upon  tbe  partia 
responsible  for  the  error,  and  not  upon  plain- 
tiff, who  was  entirely  witiioat  fault  m  thm  Bai- 
ter. 

[Ed.  Note.— For  other  easea,  see  Kxeentisa, 
Cent  Dig.  H  459%,  53S.] 

6.  ExBcunoiT  ^>176— Injunction— Attos- 
ket's  Fees— AnouifT. 

Where  plaintiff  throng  defendants  cmr 
was  required  to  employ  counsel  to  protect  his 
property  from  seizure  under  a  jodcmenC  to 
which  Be  was  a  stranger,  and  the  propertT  wu 
valued  at  $175,000.  an  allowance  of  $1,500  at- 
torney's fees  to  plaintiff  was  not  excessive. 

[Kd,  Note.— For  other  cases,  M  KreroH— , 
CentTlHg.  H  469H,  688J 

On  Rehearing. 
^5yBs6»«  by  Me  (ToarfJ 

7.  BxEctmon  ^»176— WBonam.  Suzcbb- 
Llabiutt  in  Damages. 

Where  property  belonging  to  a  third  pw 
son  Is  iU^ally  seized  as  the  property  of  tba 
judgment  debtor,  and  the  owner  goes  into  coort, 
enjoins  the  seizure,  and  has  it  set  aside,  tha 
plaintiff  in  injunction  is  entitled  to  eomiael  ttm 
as  dam^es. 

[Ed.  Note.— For  other  cases,  as*  ExseutWsh 
Cent  Dig.  SI  459%.  53a] 

CNiell,  dissenting. 

Appeal  from  Sixteenth  Judicial  District 
Court.  PaHjfti  at  St  Landzy;  &.  &  Pavy, 
Jodge. 

Suit  by  Lranee  U.  Sonlat  mt^ngk  Bobert  T. 
Whitmer  and  otlierB  to  cmjoln  a  aeizare  of 
property  to  satisfy  a  demand  against  plain- 
tiff's  vendor.  Judgment  for  plaintiff  Indod- 
1ns  attorney's  fees,  and  deftndanta  mmtML 
Jodgment  amoided  by  Increasliig  the  amount 
allowed  as  damages,  and  as  amended  af- 
firmed. 

Gilbert  L.  Dupre,  of  Opelonsae^  and  Dazt, 
Seman  &  Dart,  of  New  Orleans,  for  appel- 
lants. J.  Howell  Pugh,  ta  Plaqnemlne,  and 
Ehibulssm  &  Robertsim,  of  Opelousaa,  for  ap- 
pellee. 

PROVOSTY,  J.  On  January  15,  1910,  a 
large  body  of  timber  land  in  the  parish  of 
St.  Landry  was  adjudicated  at  sherliTs  sale 
to  J.  E.  Dunlap,  and  he  made  tender  of  pay- 
ment in  compliance  with  his  bid.  Tbe  aher- 
iff  thought  the  amount  tendered  waa  not  suf- 
ficient, and  so  he  recrled  the  propwty,  and 
adjudicated  it  to  Robert  F.  Whitmer  and  C. 
W.  Lamar,  and  in  due  course  made  and  re- 
corded a  deed  in  their  favor. 

On  June  30, 1013,  in  a  suit  broof^t  by  Dnn- 
lap,  this  court  annulled  the  said  adjodicatloo 
and  deed  to  Whitmer  and  Lamar,  and  ordei^ 
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1  the  tmdw  of  payment  made  by  Dnnlap  to 
9  accepted,  and  a  deed  to  be  made  in  Us  fii- 
DT.  DmOap  r.  WUtmer,  188  La.  817,  82 
ontb.  888;  Ann.  Oaa.  191I!G,  990. 
Dnnlap  deposited  ia  conrt  the  amoant  of 
le  tender,  and  dted  all  paittes  appearing 
F  record  as  having  mortgages  or  privileges 
pon  tiie  property  to  appear  and  litigate 
y^v-  claims  nptm  the  said  fnnd  contradictori- 
r  wltK  eadi  other,  and  to  show  cause  why 
le  property  should  not  pass  to  him  tree  of 
lid  Incombranoes. 

Among  these  parties  bo  dted  wwe  Whlt- 
ler  and  I^mar,  who  held  mortgages  npon 
be  property.  They  in  their  answer  to  this 
Itation  alleged  that  they  had  paid  the  taxes 
f  the  years  1910,  1911,  and  1912  npon  the 
roperty,  while  it  stood  of  record  In  thdr 
ame  poidlnff  the  suit  of  Dnnlap  i^lnst 
bem  to  have  the  adjudication  and  deed  made 
y  the  sheriff  t»  them  annulled,  and  that 
base  payments  had  been  thus  made  for  the 
reservation  of  the  property,  and  should  be 
elmbursed  to  them,  not  out  <tf  the  foods  de- 
oslted,  but  out  of  the  pocket  of  Donlap,  the 
wner  of  the  prc^erty,  to  whose  benefit  the 
ayments  had  Inured,  and  they  prayed  for 
lersonal  Judgmoit  against  him,  and  tbey 
irayed  further  to  be  recognlted  as  liaving, 
or  the  security  of  said  reimbursement,  the 
iTlvllege  which  the  state  and  parish  had  for 
he  payment  of  these  taxes,  and  that  the 
aid  property  be  decreed  to  have  passed  to 
>nnlap  subject  to  said  prtvilece. 

The  case  was  appealed  to  this  court,  and  a 
lersonal  Judgment  was  rendn«d  by  this 
»urt  against  Dunlap  as  thus  prayed ;  but  no 
Lotlce  was  taken  by  thU  court  either  in  its 
ipinlim  or  In  Its  decree  ot  that  port  of  the 
laid  prayer  a^ng  tm  qald  privilege.  Tba 
miTt,  htncever,  decreed  that  the  relmbnrse- 
aent  of  said  taxes  was  secured  by  the  prlvl- 
^  accorded  by  artlde  8226  of  the  Civil 
>)de  to  him  ^iho  has  incurred  expenses  for 
he  presoratlon  of  the  pn^nrty  (tf  another. 
[>unlap  V.  WUtmer,  187  La.  792,  89  BanttL 
L89. 

The  date  of  this  Ju^moit  ms  June  29, 
L915;  and  the  date  of  Ite  recOTdatlon  In  the 
nortgage  book  of  the  recorder's  idBce  of  tibe 
parish  of  St  Landzy  was  Jidy  8,  191S. 

Meantime,  by  an  act  passed  and  duly  re- 
xvded  on  ^rll  9, 191B.  Dunlap  had  soM  Oie 
property  to  I.«once  H.  Soolat,  tile  plaintiff  In 
3ie  preawit  Bott. 

On  July  19,  lAlB,  WUtmer  and  lamar 
ansed  a  writ  of  fl.  fa.  to  Issue  against  Don* 
lap  iqion  said  Jn^ment,  and  eansed  said 
property  to  be  seized  and  adrortlsed  for  sale 
Co  sating  said  Judgment. 

Sonlat  then  brought  the  present  suit,  en- 
fdnlng  the  said  selanre^  oo  the  ground  that 
Us  ptapestr  cuinot  be  sdsed  to  satlsb'  a 
debt  of  Dnnlap,  and  that.  If  WUtmer  and 
Lamar  have  a  privilege  npon  said  mxiperty 
which  entitles  than  to  proceed  against  it, 
they  must  do  so  by  the  hypothecary  action, 
and  not  by  a  direct  8dnir& 


[1]-A  third  possessor  can,  ot  course,  be 
proceeded  against  only  by  the  hypothecary 
action,  not  by  direct  selnure;  but  this  Is  not 
true  where  the  tUrd  possessor  acquired  the 
property  pending  the  litigation  in  which  the 
Judgment  sought  to  be  enforced  was  render- 
ed, and  after  notice  of  the  pendency  of  the 
litigation  had  been  ctmreyed  to  blm  by  due 
registry  as  prescribed  by  law. 

Whltmer  and  Lamar  contend  that  Sonlat 
stood  in  close  friendly  and  bofdness  relations 
with  Dunlap.  Imding  him  large  sums  of  mon- 
ey upon  this  very  property,  and  must  bave 
had  full  knowledge  of  the  pendency  ot  said 
suit,  and  therefore  must  be  held  to  have 
taken  the  property  subject  to  said  privilege. 

[2]  Whether  actual  knowledge  of  the  pen- 
dfflicy  of  a  suit  can  In  tfny  case  be  made  to 
take  the  place  of  notice  conveyed  by  the  reg- 
istry of  a  notice  of  Us  pendens  as  prescrib- 
ed by  Act  22,  p.  2S»  of  1904  la  a  questUm 
wUcb  need  not  be  considered  In  the  present 
case,  for  two  very  peremptory  reasons: 

First,  that  Sonlat  testifles  that  at  the  time 
of  his  acquisition  he  had  no  knowledge  ct  the 
pendoicy  of  any  salt  in  whldi  a  privily 
was  being  demanded  on  aald  ptapeitj,  and 
there  la  no  reastm  fbr  not  bdlevlng  blm;  and, 
Second,  that  by  the  decision  in  McDOffle  t. 
Walker.  12S  La.  US,  61  South.  100.  and 
many  subsequent  decisions,  the  once  vexa- 
tious quMtlon  of  whether  the  pnrehaser  of 
real  estate  can  be  affeded  by  unrecorded 
claims  against  the  property,  even  Uiong^  at 
the  time  of  the  purchase  he  had  actual 
knowledge  of  them,  has  bem  settled  in  the 
negative— let  ns  hope  forever.  Sonlat  tocA 
the  prv^ierty,  tlierefne,  free  of  aatd  privilege. 

[I]  WUtmer  and  Lamar  Invoke  also  the 
pilvllege  wUdi  the  state  and  parish  had  for 
the  payment  of  these  taxes.  TUs  privllece 
was  duly  recorded  as  an  effect  of  the  filing 
of  the  assessment  rolls  In  the  recorder^  of- 
fice, and  the  Inscription  has  never  been  can- 
celed. The  o(mtentlon  Is  that  by  operatlm  of 
law.  or  In  other  winds,  by  legal  subrogation. 
WUtmer  and  Lamar  succeeded  to  this  privi- 
lege when  they  paid  the  taxes,  and  that  by 
virtue  of  this  privilege  they  have  the  same 
right  which  the  state  and  parish  had  to*  pro- 
ceed directly  against  the  property  regardless 
of  any  transfers  that  had  bem  made  ot  It 
The  answers  to  this  contention  are  obvlona. 
First  Article  2161,  a  O.,  provides  in  what  , 
cases  Iceal  subrogation  takes  place,  and  the 
payment  of  these  taxes  Is  not  one  of  them. 
The  point  that  legal  subrogation  does  not 
tate  place  In  tevor  of  the  third  poesesBor 
who  pays  taxes  assessed  to  him  was  express- 
ly dedded  In  SuecessUm  ct  Brwin,  16  La. 
Ann.  182.' 

[4]  Secmid.  WUtmer  and  Lamar  prayed 
for  the  recognition  of  this  privilege  in  the 
suit  Itsdf  in  wUdi  the  Jndgmmt  now  aouf^ 
to  be  executed  was  rendered ;  and  the  trial 
court  expressly  rejected  the  demand.  This 
court  amended  the  Judgment  In  cwtain  par* 
ticnlars.  and  otherwise  affirmed  It;  aai  the 
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deuial  of  tills  prlvltege  waa  not  doe  ot  the 
respects  in  which  the  Jodgmait  was  amend- 
ed. Beddes,  the  mere  passing  over  this  de- 
mand in  sUence  vas  a  nSectim  oS  It 

"The  Bileoce  of  the  judsment  on  an;  demand 
which  waa  an  iasue  in  the  case  under  the  plead- 
inga  must  be  considered  as  an  absolate  rejection 
ctftiie  demand."  Villars  t.  Faivra,  86  La.  Ann. 
396k 

[6]  The  trial  cojrt  allowed  Sonlat  fl,500 
damases  for  attorney's  fees  for  procuring  the 
setting  aside  of  the  seizure. 

Whltmer  and  Lamar  deny  that  this  la  such 
a  case  as  calls  for  the  allowance  of  any  dam- 
ages for  attorney's  fees.  In  view  of  the  fact 
that,  if  error  there  was  In  the  seizure  ot  said 
proper^,  It  was  an  error  of  counsel,  and  an 
honest  error  Induced  ,by  the  Judgment  of  this 
court,  which  recognized  the  privilege  upon 
the  property. 

Honest  or  not,  the  error  made  it  necessary 
for  Sonlat  to  employ  counsel  for  protecting 
Ms  property  from  a  seizure  under  a  Judgment 
to  which  he  was  a  total  stranger,  and  the 
burden  of  this  expense  must  fall  either  upon 
Whltmer  and  Lamar,  who  by  their  fault 
caused  It,  or  upon  Sonlat  who  is  oitlrely 
blameless  In  the  matter.  We  think  It  should 
fall  upon  Whltmer  and  Lamar.  In  Iberia 
Cypress  Go.  v.  Thorgeson,  116  La.  218,  40 
SoQtb.  682,  this  court,  after  citing  Ludeling 
T.  Garrett,  60  La.  Ann.  118,  28  South.  94, 
White  T.  Givens,  29  La.  Ann.  573,  and  Com- 
mission Go.  r.  Tale,  47  La.  Ann.  ddfl,  17 
South.  244,  said: 

"In  all  three  of  the  cases  dted  there  was  an 
unlawful  seizure  of  property  under  a  writ  of 
fieri  facias.  Such  cases  are  exceptions  to  the 
general  rule  that  a  plaintiff  is  injunction  is  not 
entitled  to  recorer  attorney's  fees  as  an  element 
of  damages." 

[I]  Sonlat  complains  tliat  the  f 1,600  allow- 
ed is  not  enough,  and  Whltmer  and  Lamar 
that  It  is  too  much.  We  will  allow  f600  for 
the  counsel  fees  in  this  court. 

The  property  is  valued  at  1175,000. 

It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  amended  by 
increasing  to  f2,000  the  amount  allowed  for 
damages,  and  that  as  thus  amended  it  be  af- 
firmed ;  Whltmer  and  Lamar  to  pay  0ie  costs 
in  both  courts. 

On  Rehearing. 

BOMHBBYILIiB,  J.  A  leOnacing  was 
granted  on  tb»  petitlaD  of  defend  anta  at  to 
the  attom^s  teem,  wldch  vera  aUovad  In 
tbe  opbdim.  ot  tta  oonrt  aa  damagea. 

[7]  In  determining  whether  connad  teea 
should  be  allowed  or  not,  and,  If  allowed,  the 
amount,  the  court  found  that  it  was  neces- 
sary for  plaintiff  to  employ  oonnsel  to  pro- 
tect his  pm^estf  tiom  aelme  by  Judicial 
iwooeai  In  a  mlt  tif  defraidants  in  wbldi  he 
<plalntifl)  wut  a  atrangor.  Hla  real  estate 
had  bem  seized  to  pay  the  debt  of  a  third 
person,  the  Judgment  debtor  of  defendants. 
Such  seiaore  by  defendants  waa  a  quasi  of- 
fense tor  whldi  they  are  reqwnslUe  in  dam* 


ages  to  the  o^ner  of  the  property  seized.  C 
0.  2ax& 

3n  the  case  of  Dellole  t.  Morgan,  2  Mart. 
(N.  S.)  24,  it  was  held  a  trespass  on  tbe  part 
of  the  sherUr  to  bare  seized  and  sold  the 
property  of  plalntlfl  on  an  execution  against 
another. 

And  In  Edmrds  t.  Turner,  6  Bob.  382.  tt 
is  held: 

If  tlie  property  of  A.  be  attadied  under  pto- 
ceedings  antborating  the  sebnie  of  that  of  B., 
it  is  a  case  of  tre^us.** 

In  such  cases  actual  damages  ate  sostain- 
ed,  and  the  owner  «f  Qie  aelsed  property  Is 
entitled  to  damages.  And.  where  a  wxit  of 
Injunction  is  rendered  necessary  to  protect 
the  property  from  seizure,  the  coats  of  audi 
proceedings  and  the  fee  of  oonnad  for  plain- 
tiff  in  the  writ  are  parts  of  the  actual  dam- 
ages sustained  by  plalntllt  In  the  writ. 

In  the  case  of  Townsend  t.  Fontenot 
Sheriff,  42  La.  Ann.  690,  8  Sontib.  616.  where 
plaintiff,  the  owner  of  the  property.  Injoln' 
ed  the  Bale  of  the  property  adsed,  and  asked 
fOT  -attorney's  feet  as  damage^  flie  court 
say; 

*The  demand  for  attorney  fees  cannot  be  al- 
lowed. Such  fees  are  allowed  as  damages  wheu 
the  injunction  Is  dissolved ;  never  when  it  is 
maintamed  ;  partdcularlj  Id  tbe  absence  mal- 
ice and  probable  cause.  Dyke  t.  Dyer,  14  La. 
Ann.  701 :  [Neveu  v.  Voorhies]  14  La.  Ann. 
798:  [Smith  v.  Bradford]  17  La.  263;  [HUl  v. 
Noe]  4  La.  Ann.  804:  |T1  [ynn  v.  Rhodes]  12  Im. 
Ann.28S;  [Bank v. Toledano] 20  La.  Ann. STl : 
[Ohappnla  t.  Preston]  28  Im,  Ann.  73ft." 

In  Uie  earlier  case  ot  White  r.  Olvens,  20 
La.  Ann.  S71,  where  the  Judgment  debtor 
caused  a  writ  of  inJnncUon  to  Issue  to  pre- 
serve his  homestead,  the  court  allowed  at- 
torney's fees  In  sustaining  tbe  Inlunctlan. 
The  court  say: 

*mie  plaintiff  seeks  in  this  suit,  not  only  to 
prevent  tiie  sale  of  his  homestead,  but  damagM 
for  the  wrongful  seizure.  He  treats  the  aeizore 
as  unlawful,  a  trespass,  a  violation  of  the  right 
of  exemption  secunn  to  him  by  law.  fie  alleges 
as  elements  of  damage  Ae  fees  paid  his  attoc^ 
ney,  the  loss  of  his  crop,  the  annoyance  to  his 
family,  and  his  loss  of  time  occasioned  by  the 
•eilure.  It  Is  proper  in  estimating  the  damagea 
occasioned  by  en  unlawful  invasion  of  the  rights 
of  a  plaintiff  to  prove  the  loss.  Including  the  ex- 
pense which  he  has  incurred  in  preventing  fur- 
ther wrong ;  and  the  reasonable  fees  of  an  at- 
torney may  be  allowed  as  well  as  any  other  ex- 
pense ooeadoned  to  ttie  plaintUE  by  tu  unlawfnl 
act  of  the  dsfrndaBt** 

The  above  dedaion  Is  in  Une  wlttt  Oooper 
V.  Gappel.  20  La.  Ann.  218,  where  flie  wife  of 
the  Judgmoit  debtor  sued  for  damages  be- 
csnae  €t  the  selsnre  of  her  pnveity  for  llie 
d«bt  of  ha  husband.  Attom^s  fees  were 
allowed  In  that  case. 

In  ^e  case  of  Shorten  t.  Bootti,  82  Le. 
Ann.  897,  where  plaintiff  enjolswd  the  sale 
ot  property  which  he  bad  acqrnired  at'  the 
bankrupt  sale  of  bis  own  pn^terty.  and  where 
defendant  had  caused  that  pn^eity  to  be 
seised  under  a  writ  ot  fieri  facias  In  execu- 
tion of  an  alleged  Judicial  mratgage,  attw* 
ney's  fees  weto  allowed  in  maintaining  the 
writ  of  injunction.  — .  . 
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Then  has  been  dlvflnl^  ia  ocHjOaa  u  to 
whether  attoniey'B  fees  would  be  allowed  as 
damages  on  the  maintenance  of  an  Injunc- 
tion to  prev^  tbe  s^ore  and  sale  of  tuafB 
pnverty  in  a  Jndldat  proceeding  aealnst 
a  tblid  person.  Sndi  damages  have  been 
allowed  !n  WUlis  r.  Bcott,  83  La.  Ann.  1026, 
and  Lndellng  t.  SherUF  et  aL,  60  La.  Ann., 
118,  23  South.  W. 

Tbe  general  rale  Is  tbat  a  litigant  mnst 
pay  his  attorney.  Attorney's  fees  are  not 
parts  of  taxed  costs  In  a  suit  And  such 
fees  have  not  been  construed  as  damages,  ex- 
In  those  cases  where  a  litigant  has  alms' 
ed  legal  process  and  the  other  is  compelled 
to  go  Into  court  to  hare  the  Illegal  process 
set  aside.  In  cases  where  a  tort,  or  quasi 
offense  has  been  committed,  and  the  proper- 
ty of  a  third  person  has  been  seized  for  the 
debt  of  another,  and  t3xe  owner  of  the  prop- 
erty invokes  the  process  of  the  court  to  main- 
tain his  possession  and  ownership,  the  latter 
should  be  allowed  reasonable  BXtMngy'u 
fees,  as  damages. 

In  the  case  of  Iberia  Oypress  Co.  r,  Thor- 
geson,  116  La.  218,  40  South.  682,  attorney's 
fees  were  denied  as  damages  to  the  plalntlfl 
In  injunction,  who  was  the  owner  of  the  prop* 
'  erfy  which  was  being  trespassed  upon ;  but 
cases  allowing  such  damages  where  proper- 
ty had  been  nnlawfally  seized  under  writs  of 
fieri  facias  were  approved. 

Attorney's  fees  have  been  allowed  as  dam- 
ages in  suits  for  damages  In  the  following 
cases:  Chapnls  r.  Waterman,  34  La.  Ann. 
58;  Gilkerson-Sloes  Co.  v.  Tale  &  Bowling, 
47  La.  Ann.  690,  17  South.  244;  GUkerson- 
Sloss  Co.  V.  Baldwin,  47  La.  Ann.  696.  IT 
South.  246;  Am.  Hoist  &  Derrick  Go.  v.  Frey, 
127  La.  183,  S3  South.  486. 

It  Is  clear  that,  where  one  has  abused  legal 
process  and  causes  the  property  of  a  third 
person  to  be  seized  for  the  debts  of  another, 
and  the  fbixd  person  Is  cmnp^ed  to  go  Into 
conrt  to  maintain  his  tlQe  to  the  property 
seized  and  to  have  tbe  illegal  process  set 
aside,  a  tort  or  quasi  oCTense  has  been  com- 
mitted by  tbe  seizing  creditor  against  the 
Uilrd  person,  for  which  he  Is  req^onsible  In 
damages,  Indodlng  attom^s  feu. 

That  Is  the  basis  tor  the  allowance  of  at- 
torney's fees  as  an  element  of  damages  for 
the  dl8Sohitl(Hi  of  the  oonaervatory  writs. 
The  use  of  these  writs  affords  an  extraor- 
dinary, bat  harsh,  remedy,  and  tbe  law  looks 
upon  their  misuse  or  abuse  as  a  trespass  for 
which  tbe  offender  mnst  render  account. 
Attorney's  fees  are  allowed  only  tar  services 
rendered  In  having  the  writs  dissolved  and 
the  property  seized  tberennd^  released.  The 
allowance  of  attorney's  fees  for  the  dls- 
solntlon  ot  the  conservatory  writs  has  pasRd 
beyond  the  pale  of  controversy. 

The  same  reason  exists  for  the  allowance 
of  attorney's  fees  In  favor  of  a  third  person 
who  la  obliged  to  resort  to  the  writ  of  in- 
jonction  to  have  title  to  property  maintained 
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and  Ma  propoty  itieosed  ftom  selsnn  as 
that  of  another  as  axlstB  In  flavor  of  Oie  de- 
fendant in  one  of  the  conswatory  writs. 
In  either  case  It  Is  the  abase  of  the  harsh, 
but  extraordinary,  powers  at  tbe  court  Out 
entails  the  penalty.  The  plaintiff  in  one  of 
the  conservatory  writs  has  his  cbolce  of  tak- 
ing the  ordinary  course  and  obtaining  Judg- 
ment before  putting  the  mandate  of  the  court 
Into  motion.  If  he  chooses  to  put  the  man- 
date of  the  coort  into  moti<m  b^ore  Judg- 
ment he  does  so  at  his  perlL  So  does  the 
Judgment  creditor  who  wishes  to  test  the 
title  to  property  claimed  by  a  third  pers(m 
by  seizing  It  and  d^tedlng  an  Injunction 
suit  instead  of  proceeding  by  an  ordinary 
suit.  In  the  <me  case,  as  In  the  other,  the 
hardi  remedy  of  seising  in  advance  of  the 
Judgment  Jnstliying  the  seizure  entails  the 
penalty  of  having  to  pay  the  othw  man's  law- 
yer when  the  seizure  tarns  out  to  have  been 
wrongfully  made. 

Where  property  belonging  to  and  in  the 
possession  of  a  tltird  pww>n  Is  Illegally  seised 
as  the  property  of  the  Judgment  debtor,  and 
the  owner  goes  Into  court,  enjoins  the  seizure, 
and  has  it  set  aside,  and  maintains  his  title, 
the  plaintiff  In  injunction  is  «ititled  to  coun- 
sel's fees  as  damages. 

The  injunction  in  this  case  was  sued  out 
by  plaintiff  to  rescue  a  piece  of  pn^rty 
from  seizure  and  sal^  valued  at  $175,000, 
for  tbe  debts  of  a  third  person ;  and  the  fee 
of  $1,500  allowed  by  the  district  court  Is 
based  on  the  value  of  the  thing  seized.  It  is 
reasonable  and  will  not  be  disturbed. 

^e  record  discloses  not  only  the  value  of 
the  property  of  plaintiff  which  was  seized, 
but  also  the  attack  made  by  defendants 
against  the  title  of  plaintiff,  and  the  valuable 
services  rendered  by  counsel  for  plaintiff. 
These  are  elements  which  will  be  considered 
In  fixing  fees  of  counsel  In  such  cases. 

There  may  be  cases  with  extenuating  cir- 
cumstances which  would  relieve  a  seizing 
creditor  from  actual  damages  whai  the  prop- 
erty of  a  third  person  Is  ill^mlly  seised.  Bnt 
this  case  Is  not  such. 

It  is  true  that  defendant  Whltmer  had 
Illegal  possession  of  the  property  at  one  time, 
and  that  he  paid  taxes  thereon  to  preserve 
the  property,  for  which  amount  of  taxes  he 
had  a  privily.  But  he  was  dispossessed, 
and  he  retained  only  a  privilege  for  the 
amount  of  the  taxes;  and.  as  this  privilege 
was  not  reglsta«d  at  the  time  that  plaintiff 
acquired  the  pr<q)ert7.  he  booght  wtthont  no- 
tice of  Its  existence. 

A  mortgage  certificate  may  have  shown 
certain  taxes  to  have  been  due  at  the  time 
of  the  purdbase,  but  tbe  record  showed  at 
tbat  time  that  these  taxes  had  been  paid. 
They  were  not  therefore  unpaid,  and  there 
was  nothing  snspiclons  in  the  waiving  of  the 
mortgage  certificate  plalnti£ 

Defendants  say: 

That  "the  plaintiff  In  execution  was  not  a 
willful  trespasser,  bat  evidwUy  aetsd  In  jeod 
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ftitfa,"  and  tbat  this  Is  not  such  a  ease  tm  calb 

(or  damages. 

They  say  further: 

"Hsspondent  avers  that  the  plaintiff  herein  Is 

not  a  purchaser  in  good  faith." 

And  again: 

"We  are  not  concerned  with  his  [Scmiat'slont- 
aide  nndoratandinga.  if  any  he  had.  What 
sliould  govern  the  infliction  of  damages  is  the 
fact  that  at  the  time  of  tbe  levy^  and  at  the  time 
of  the  institution  of  the  injunction  suit,  the  cir- 
cumstances  surrounding  Soniat's  title  were  such 
as  to  justifr  any  honest  man  in  believing  that 
the  transaction  was  not  Iwna  fide,  and  wba,  on 
the  contrary,  a  flank  movement  to  defeat  the 
operation  of  a  judgment  which  in  specific  words 
granted  to  Whitmer  the  right  to  retain  the  prop- 
erty, and  which  recognised  by  its  language  that  he 
was  in  possessioD  m  the  property,  with  a  privi- 
leged  right  of  detention  superior  to  all  others." 

The  record  falls  to  disclose  tbat  tbe  pur- 
chase hy  piaintUT  was  not  bona  fide,  or  that 
It  was  a  flank  movement  to  defeat  defmdants 
In  any  of  their  rights.  The  Judgment  referred 
to  found  that  defendants  had  been  in  unlaw- 
ful possession  of  the  property,  and  It  deriv- 
ed them  of  that  possession.  It  recognized 
that  they  had  a  privilege  on  the  property  for 
the  amount  paid  hy  them  to  preserve  it  while 
it  was  In  tfaelr  possession ;  but  it  did  not  give 
them  any  ri^t  to  detain  the  property  until 
ttie  privilege  was  paid  by  Dunlap. 

The  seizure  by  defendants  of  plalntifTs 
progerty  under  a  judgment  against  Dunlap 
was  a  trespass.  The  circumstances  surround- 
ing Soniat's  title  do  not  present  such  an  ex- 
ceptional case  as  to  take  the  illegal  seizure 
of  It  from  under  the  rule  that: 

"Every  act  whatever  of  man  that  causes  dam- 
ages to  another  oblieea  him  by  whose  fault  it 
happens  to  repair  it*'   0.  O.  2315. 

It  is  therefore  ordered,  adjudged,  and  de* 
creed  that  the  judgment  of  the  district  court 
fixing  the  attorney's  f^e  at  11,600  is  affirmed, 
at  the  cost  of  the  appellant. 

O'NIELL,  J.  (dissenting).  I  resipectfany 
dissent  from  the  opinion  and  decree  con- 
demning the  defendant  to  pay  the  plalntlCTs 
attorney's  fees.  There  is  an  irreconcilable 
conflict  in  the  Jurisprudence  of  this  court  on 
tliat  subject,  but  the  later  and  the  majority 
of  the  decisions  are  against  the  proposition  of 
condemning  a  Utlgant  to  pay  his  adversary's 
attorney's  fee,  except  a  fee  incurred  for  the 
dissolution  of  a  conservatory  writ  The 
earlier  and  minority  of  dedsiona,  which  can- 
not be  reconciled  with  the  later  and  majority 
of  decisions  on  that  subject,  ought  to  be  de- 
dared  overruled,  If  the  profesfdon  of  law  ia 
to  be  regarded  as  anytlilng  like  an  exact 
sdoioe.  It  Is  conceded  In  the  foregf^ng  oj^- 
ion  that,  although  there  are  decisions  by  this 
coort  on  both  sides  of  the  questUxi  whether 
attorney's  fees  dionld  be  allowed  as  an  ele- 
ment of  damages  on  the  maintenance  ot  an 
injunction  to  prevent  the  sale  of  one's  prop- 
erty sdzed  in  a  Judicial  proceeding  against  a 
third  person,  Uw  general  mle  is  against  the 
allowance  of  attomay's  fees  as  an  dement  oC 


damages  In  such  case.  It  Is  also  e(»ioeded  in 
the  foregoing  (pinion  that  this  case  la  not  an 
exceptional  on&  Hoice  I  see  no  reason  not 
to  apply  the  general  mle  ber^ofore  preraU- 
unless  we  are  to  reverse  tbat  rule  wtlre* 
ly;  and  in  that  event  the  decisions  contrary 
to  the  rale  now  adopted  ought  to  be  over- 
ruled. As  far  as  the  confusion  in  our  Juris- 
prudence is  concerned,  I  ai^^end  that  the 
decision  rendered  in  this  case,  without  any 
attempt  to  reconcile  the  conflicting  dedsiona 
heretofore  rendered  on  this  subject,  and 
without  overruling  those  that  cannot  be  rec- 
onciled with  this  one,  will  only  make  mat- 
ters worse.  For  example,  the  decision  In 
White  r.  Givens,  29  La.  Ann.  671,  la  quoted 
with  approval  and  at  considerable  lengtli  in 
the  foregoing  opinion,  notwithstanding  that 
decision  was  declared,  in  an  opinion  handed 
down  to-day,  Fallln  t.  Stovall  &  Sons,  No.  21,- 
790,  74  South.  911,  to  have  been  ovwruled 
by  the  dedslon  In  Oxford  v.  Colvln,  SberUT, 
134  La.  1094,  64  South.  919. 

The  allowance  of  attorney's  fees  as  an 
element  of  damages  in  this  case  is  directly 
contrary  to  the  dedslons  rendered  In  the 
following  cases,  viz.:  Smith  t.  Bradford,  17 
La.  200;  Melancon's  Heirs  ▼.  Boblchaud's 
Heirs,  10  La.  861,  affirmed  In  Hill  v.  No^  4 
La.  Ann.  304 ;  Flynn  r.  Rhodes,  12  La.  Ann. 
230;  Dyke  v.  Dyer,  14  La.  Ann,  702;  Nevea 
V.  Voorhies,  14  La.  Ann.  730 ;  Bank  of  N.  O. 
v.  Toledano,  20  La.  Ann.  571;  Chappuis  r, 
Preston,  28  La.  Ann.  720 ;  Campbell  v.  Shorty 
35  La.  Ann.  466. 

The  decision  In  Dellole  t.  Morgan,  2  Mart 
(N.  S.)  24,  is  dted  In  the  <9lnl(m  in  this 
case  as  holding  that  a  suit  against  a  sheriff 
for  having  seized  and  sold  the  prepay  of 
the  plaintiff,  under  a  writ  directed  against 
some  one  else,  is  an  action  of  trespass.  Bat 
In  Hake  t.  Lee,  104  La.  148.  28  South.  lOM* 
which  was  an  Injunction  suit  against  a  tres- 
passer, it  was  held  that  attorney's  fees  were 
only  sJlowed  as  an  element  of  damages  on 
the  maintenance  of  an  Injunction  against  a 
trespasser  in  excepUonal  cases. 

The  ruling  In  Edwards  v.  Turner,  6  Rob. 
382,  is  not  appropriate  to  this  case.  It  refers 
to  the  allowance  of  attorney's  fees  as  dam- 
ages for  the  dissolution  of  a  writ  of  attach- 
ment Cooper  V.  Gappel  et  al.,  29  La.  Ann. 
213,  was  Indeed  an  exceptional  case.  The  de- 
fendants bad  gone  upon  the  plaintUTs  prem- 
ises and  Tl  et  armls  carted  away  the  cotton 
on  which  the  plaintUf  had  a  lessor's  lloi. 
Attorney's  fees  were  allowed  as  an  etemoit 
oi  the  4aniages  for  that  willful  and  violent 
wrongdoing.  That  dedslon  Is  not  appropri- 
ate to  tbe  present  case.  Nor  is  the  ruling  In 
Shorten  t.  Booth,  82  La.  Ann.  397.  where  ttw 
defendant  In  tbe  Injunction  suit  bad  per^st- 
enUy  undertakot  to  seise  tlie  plalntUTs  prop- 
erty after  the  latter  had  beai  diadiarged 
from  the  debt  In  a  bankroptcy  proceeding. 

It  Is  tme  attorney's  fees  w«e  allowed  as 
an  dement  of  damages  In  WUUs  t.  Scott,  33 


Digitized  by  Google 


BOABD  pF  OOITBS  T.  OONCOBDIA  UlXID  *  TUCBKB  00. 


92i 


La.  Am  1082,  M  stated  In  tli«iiHiJ(nltr«ptn- 
lon  In  the  present  case.  But  on  rrtieartng 
the  Jadgmoit  In  tbat  leapeet  mm  afflnned 
upon  the  ground  soldy  that  the  claim  had 
not  been  contested  and  eTldence  had  beoi 
admitted  In  support  of  It  wUhont  obJediinL 
Soice  it  was  said: 

*^itiiont  committinK  ovTMlns  to  anr  dadshm 
on  this  point,  we  do  not  fed  aathorlsed  to  dla- 
torb  oar  decree  affirming  the  decUrai  ot  the  low- 
er court  in  thig  respect/' 

Surely  that  decision  Is  not  anthorlty  for 
the  rnlins  In  the  present  case. 

Lndellng  t.  Oarrett,  Sheriff,  60  La.  Ann. 
118,  23  South.  94,  ought  to  be  oTerruled.  In 
allowing  the  attomey's  feee  as  an  element 
of  damages,  the  court  said  that  only  two 
cases  were  recalled  where  the  allowance  had 
been  sanctioned,  viz.:  White  t.  Givens,  29  La. 
Ann.  573,  and  Glllcerson-Sloss  Co.  v.  Tale  & 
Bowling,  47  La.  Ann.  606.  17  Sonth.  244. 
White  T.  Olvens  was  overruled  by  Oxford  t. 
ColTln,  134  La.  10»8,  04  South.  919.  as  was 
expressly  dedared  In  the  (^ilnion  handed 
down  to-day  in  FalUn  v.  Stovall  &  Sons.  And 
in  Gllkeraon-Sloss  Co.  t.  Tale  &  Bowling  it 
vppean  to  have  been  admitted  that  the  plain- 
tlfl  was  entitled  to  recover  attorney's  fees  to 
the  amount  of  fSGO.  See  page  696  of  47  La. 
Ann. 

Iberia  Cypress  Ca  r.  Thorgeson,  116  La. 
218,  40  South.  682.  is  another  case  where  the 
court  refused  to  allow  attorney's  fees  as 
damages  In  maintaining  an  injunction  against 
a  trespaasw.  It  is  said  tbtt  in  that  case  de- 
cisions allowing  such  damages  where  prop- 
erty had  been  unlawfully  seized  under  writs 
of  fieri  facias  wen  ai^rored.  Tes;  but  the 
only  cases  there  dted  were  Lodging  t.  Gar- 
rett, SO  La.  Ann.  118,  28  South.  94,  White  T. 
GlTou,  29  La.  Ann.  678,  and  OUkerson- Sloes 
Co:  r.  Tale  A  Bowling,  47  La.  Ann.  696^  17 
South.  244.  One  of  those  three  decisions  has 
been  oTermled,  and  ttw  other  two  are  not  ap- 
plicable herew 

Chapuis  T.  Waterman,  34  La.  Ann.  68,  was 
an  ordinary  suit  for  damages  for  the  unlaw- 
ful seizure  of  personal  property  after  the 
party  who  provoked  the  seizure  had  been 
warned  that  the  property  did  not  hAaag  to 
his  debtor. 

In  GUkoson-Sloas  Co.  t.  Baldwin,  47  La. 
Ann.  090,  17  Sonth.  240,  as  in  Tale  ft  Bow- 
ling's Case,  it  appears  there  was  no  dispute 
that  a  cOTtain  amonnt  (f  16(^  was  due  to  the 
plaintiff  as  damages  for  attorney's  fees. 

In  American  Hidst  ft  Derridt  Oa  r.  Frey, 
127  La.  188,  68  South.  486,  the  attorney's  fees 
were  allowed  as  damages  fOr  the  dlsscdution 
of  a  writ  of  seqnefltratlon. 

I  oonsider  It  nnfbrtnnate  that  wa  should 
let  pass  this  opportunity  to  reconcile,  as  far 
as  we  can,  the  apparent  otmlllct  In  the  do- 
dstons  dted  tn  the  foregoing  opinion,  or 
overrule  one  line  or  the  other  of  the  conflict- 
ing dedsloDS. 

niere  was  no  fault  in      sense  of  wUlfnl 


wTontdtring  on  the  part  of  the  defendant  In 
this  case.  He  had  no  reason  to  believe  that 
the  present  plaintiff  would  transfer  his  i^np- 
erty  dnrlng  the  pendoicy  of  the  suit  on 
rehearing  in  which  the  present  defendant's 
Jkax  or  privilege  was  recognized  on  the  prop- 
erty. Beone  his  CBllnre  to  make  an  examina* 
tkm  of  the  conveyance  records  before  levy- 
ing the  selsnre  was  excusable  under  the  dr- 
cumstances.  The  present  plaintiff  did  not 
mafeft  a  domand  iqNm  the  sheriff  or  the  res- 
ent defendant  to  release  the  property  from 
seizure  before  filing  this  action  for  an  Injunc- 
tion and  for  damages.  Hie  present  defendant 
could  not  thai  release  the  vm^fetty  trom 
sdznre  without  appearing  to  aAnowledge 
liability  for  damages.  And  ha  appears  to 
have  acted  In  good  tsltb  In  defending  the 
Injunctiffii  suit 

This  is  not  a  case  of  wanton  or  wtUfiil  tres- 
pass, and  the  allowance  of  attorney's  fees 
as  an  Alonait  of  damages  to  the  i^aintlff  In 
the  injunction  suit  is  not  warranted,  in  my 
opinion,  by  any  of  the  detislons  cited  in  the 
oplnim  from  whidi  I  reepectfully  dissent 
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BOABD  OF  CX)H*BS  FOB  FIFTH  LOUISI- 
ANA IjEVEB  DIST.  v.  CONCORDIA 
LAND  ft  TIMBER  CO. 
(Supreme  Court  of  Louiriana.   May  22,  1910. 
On  Behearbig.  April  16,  19170 

fB^bu$  by  <*«  Court) 

1.  Tazatioh  «=>772— Tax  Deed— Constbuo- 

TION. 

Where  the  language  of  a  tax  deed  is  sus- 
ceptible fji  two  ooastruetkms,  it  must  be  pre- 
sumed that  that  meaning  was  intended  which 
will  anstain  the  validity  of  the  deed,  rather  than 
that  which  will  render  it  void. 

[Ed.  Not©.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  1640l] 

2.  Taxation  «s>806<S)  — Tax  BjJM  —  Aamat 

TO  TST  TlTl>— LDOTATIOHa. 

All  Irregnlaiitles  end  nuUitiee  hi  tax  as- 
seaamenta  and  tax  sales  are  barred  as  causes  of 
action  by  the  presctiotion'of  three  yean,  as 
ordained  In  ardde  233  of  the  Constitution  of 
1898,  ezoept  on  i«oot  ai  dual  aaeessment,  or  ot 
peynieDt  of  tbe  taxes  for  which  the  property  was 
sold  prior  to  the  date  of  the  sale. 

[Ed.  Note.)— For  other  esses,  see  Taxation, 
Cent  Dig.  i  169tL] 

8.  Taxation  «3764(2)— Tax  Dkcd  — Snm- 

cisNOT  or  Dksouptioh. 
Any  deseriptioa  of  iKt>perty  In  a  tax  sesneii 
meat  or  tax  deed  Is  euffident  If  it  fnmidi  the 
means  of  identifying  the  property. 

[Ed.  Note.— For  other  esses,  see  Taxation, 
G^t  Dig.  ii  1620;  1021J 

4.  Taxation  «»670(S)— Tax  Sau— RainEiiP- 
noN. 

Where  peopeetj  Is  adjudicated  to  the  state 
for  ddinQuent  taxes  thmoa.  the  legal  title  pass- 
es to  the  state,  subject  to  the  riiht  of  redonp- 
tioD  within  (me  year  from  the  date  of  the  reg- 
latry  of  the  tax  sale;  and.  If  such  right  is  not 
seaaonaUy  exsrdaed,  the  title  of  the  state  be- 
cnnes  abwdute.  Wdno  property  has  been  att 
jndieated  to  the  state,  and  not  redeemed  in  time 
and  manner  provided  by  the  statute,  the  taxing 
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officers  of  tbe  state  are  vitboot  powier  to  as- 
sess  and  sell  said  oroperty  as  beloDsUis  to  tbe 
former  owner  or  any  other  tt^son. 
_[Ed.  NoteL— For  other  caaea,  aae  Tiaxation, 
Cent  Dig.  fiS  1361,  1382.] 

6.  Taxation  'as=>217,  829  — Tax  Sau  — Rb- 

DBMFTION— EXEUPnON. 
Where  the  property  nasessed  and  sold  at 
tax  Bale  is  wild  land,  wbidi  the  owner  failed 
or  refused  to  return  tor  taxatum,  no  possible 
equity  can  exist  in  his  favw. 

Xands  adjudicated  to  the  state  and  deeded 
to  the  board  of  comroisHoners  of  the  Fifth  levee 
district  undfT  tbe  provisions  of  Act  No.  44  of 
1886  are  by  the  very  terms  of  that  statute  ex- 
empt from  taxatitm. 

[Ed.  Note.— Fw  other  cases,  see  Taxation, 
Cent.  Dig.  If  855.  356,  549,  550.] 

On  Rehearing. 

6.  Taxation  «=»T78— Tax  Dbbih- Cokbtbuo- 

TION  or  RXCITAIA 

Where  a  tax  deed  representing  an  adjudica- 
tion to  the  state  for  unpaid  taxes  for  two  or 
more  years  contains  the  recital  taetdy  that, 
there  b^ng  no  bid  for  any  part  of  the  property 
f<»:  a  sum  equal  to  the  amount  of  the  taxes,  in- 
terest, and  costs  due  thereon,  each  specific  piece 
of  property  described  in  the  deed  was  separately 
adjudicated  to  the  state,  in  conformity  with  the 

ErovisioQB  of  the  Act  No.  85  of  1888,  it  cannot 
B  presumed  that  the  tax  collector  made  a 
separata  adj'ndicatiOD  or  offwing  ot  the  property 
for  Us  taxes  of  each  year. 

[Ed.  Note.— For  other  casts,  see  Taxation. 
Cent.  Dig.  i  UML] 

7.  Taxation  «s»SO50— Tax  Sau>— Validity. 

A  tax  sale  made  tot  the  taxes  oi  two  years, 
when  the  taxes  for  one  of  the  years  had  been 
paid,  is  an  abstdute  nullity,  not  protected  by  the 
prescription  of  three  years  under  article  233  of 
the  Craistitution. 

[Ed.  Note.— For  other  case^  ae«  Tftxadon, 
Cent  Dig.  {  1694.] 

a  Taxation  «=>805(2)-~Tax  Sau— Validitt 

— PHflEBCBIPTION. 

A  sale  for  the  taxes  of  two  years,  when  the 
taxes  tot  only  one  ot  the  years  have  been  as- 
sessed, althoi]^  invalid,  is  protected  by  the  pre- 
scription of  three  years,  under  article  238  ot  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cwt  Dig.  S  1594.1 

9.  Taxation  «s»421(8)  —  Tax  '  Sau  —  Sum- 

CIEHCT  OF  DeBCKIPTION. 
For  the  purpose  of  a  valid  assessment  and 
sale  tor  taxes,  it  is  a  sufficient  description  to 
state  the  name  by  which  tbe  tract  of  land  as- 
sessed is  generally  known,  the  name  of  its  own- 
er, the  nEunes  of  its  former  owners,  the  number 
of  the  word  and  name  of  the  parish  in  which 
it  is  atuated,  and  the  area  ol  the  land  within  a 
baction  of  an  acre. 

[Ed.  Mote.— For  other  cases,  sea  Taxaticm. 
Cent.  Dig.  §g  731,  732.] 

Appeal  from  Tenth  Judicial  District 
Court,  Pariah  of  Concordia;  N.  U.  Galboun, 

Judge. 

Action  by  the  Board  of  CommlsslODers  for 
the  Fifth  Louisiana  Levee  District  against 
the  CoDcordia  Land  &  Timber  Company  to 
establish  title  to  real  estate.  Judgment  for 
plaintiff  for  tracts  5  and  8,  and  Judgment 
for  defendant  for  tracts  1,  2,  3,  4,  6,  and  7, 
and  plaintiff  appeals,  and  defendant  answer- 
ing prays  that  the  Judgment  be  affirmed  as 


to  tracts  I,  %  3,  4,  6,  and  7,  and  reverse*) 
as  to  tracts  6  and  8.  Judgment  reversed  and 
amended  and  ownership  of  tracts  1,  2,  3,  4, 
6,  and  7  decreed  to  plaintUf,  and  on  rehear- 
ing, as  to  tracts  1«  2,  3,  6.  and  7  Judgment 
appealed  from  in  so  Car  as  It  recognlzeB  and 
decrees  defendant  to  be  the  owner  of  tract 
1  affirmed,  and  in  ao  far  as  it  recognizes  de- 
fendant to  be  the  owner  of  tracts  2,  3,  6, 
and  7  annnlled  and  reversed,  and  ordered 
adjudged,  and  decreed  that  defendant  la  the 
owner  of  the  property  designated  as  tract 
1.  and  that  plaintiff  is  the  owner  <a.  property 
designated  as  tracts  2,  8,  6,  and  7. 

G.  P.  Bullla  and  Philip  Houg^.  both  of 
Vidalla  (Emeet  T.  Florance,  of  New  Orleans, 
of  counsel),  for  appellant.  John  Dale  and 
Robert  Dabney  Calhoun,  both  of  Yldalla  (L. 
E.  Hall,  ot  New  Orleftna,  ot  oonnsel),  for  ap- 
pellee. 

LAND,  J.  This  Is  an  action  to  establish 
tlUe  to  real  estate  under  Act  38  of  U90S. 
The  land  in  controversy  is  1,833.10  acres, 
swamp  woodland  In  Concordia  parish. 
Plaintiff  sets  up  titles  emanating  from  tax 
sales  to  the  state  betwem  the  years  1894  to 
1900.  . 

Counsel  for  plaintiff  state  In  their  brief 
that  part  of  tbe  land  in  controversy,  through 
error  and  mistake  on  the  part  of  Mason  & 
Dale,  agents  of  the  police  Jury  of  the  par- 
ish, was  assessed  in  1900  for  taxes  of  that 
year,  and  also  for  back  taxes  for  the  years 
1897,  1898,  and  1899;  that  said  lands  were 
assessed  to  a  former  owner,  the  Mississippi 
Delta  Land  Company,  which  accepted  the  as- 
sessment and  sold  tbe  land  through  mesne 
conveyances  to  the  defatdant;-  that  the  re- 
mainder of  the  land  In  coutroversy  was  as- 
sessed on  the  same  rolls  tO'  "unknown  own- 
er," sold  for  unpaid  taxes  so  assessed,  and 
conveyed  by  the  purchaser,  through  mesne 
conveyances,  to  the  defendant  herein. 

The  defendants  answering  set  np  a  de- 
raignment  of  title,  tracing  through  the  tax 
assessments  of  Mason  &  Dale  above  stated, 
and  allege  various  nullities  In  plaintiff's  ti- 
tles, and  plead  prescription  and  estoppd, 
based  on  the  action  of  Mas<Hi  &  Dale  in  hav- 
ing these  lands  assessed  to  the  deftadant 
authors  in  title,  and  the  payment  of  them  by 
taxes  since  1901.  Both  parties  pleaded  the 
constitutional  prescription  of  three  years. 

The  parties  agreed  upon  a  statement  of 
facts,  with  leave  to  introduce  additional  evi- 
dence ;  and  further  agreed  that  the  land  In 
controversy  should  be  divided  into  eight 
tracts,  numbered  from  1  to  8,  for  brarlty's 
sake  and  to  avoid  confuHton. 

The  case  was  tried,  and  there  was  Jndc- 
meot  In  favor  of  the  plaintiff  for  tracts  5 
and  8,  and  judgment  In  favor  of  the  defend- 
ant for  tracts  1,  2,  8,  4,  6,  7.  FlalntUf  has 
appealed;  and  the  defendant  has  answered, 
praying  that  the  Judgment  be  affirmed  aa  to 
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tracts  1,  £,  S,  4,  0>  and  7,  and  reTersed  as  to 
tracts  5  and  & 

Defendants  idea  of  esttq^di  based  on  the 
action  of  Mastm  &  Dale  was  orermled  by 
the  Judge  a  quo,  and  is  not  pressed  in  tbls 
court 

Tract  No.  1. 

Was  adjadicated  to  the  state  In  189i,  for 
tbe  taxes  of  18:^  and  for  tbe  taxes  for 
1893.  It  Is  admitted  that  tlie  sale  for  the 
taxes  of  1S92  was  void  for  want  of  an  as- 
sessment to  "unknown  owner"  for  tliat  year. 

It  is  also  admitted  In  the  statement  of 
facts  that  tracts  1,  2,  8,  4,  and  5  were  In 
1892  assessed  to  the  Mississippi  Delta  Land 
Company,  and  that  the  tax  was  marked 
paid  on  rolls. 

Defendant  contends  tliat  the  tax  sale 
for  the  taxes  of  1893  was  also  void,  because 
Che  adjudication,  on  the  face  of  the  deed, 
was  made  for  both  years.  The  answer  of 
the  plaintiff  is  that  the  tax  deed  does  not 
show  a  sale  for  the  taxes  of  1892  and  1806 
"blended  together,  In  soUdo." 

The  tax  deed  is  the  only  evidence  on  this 
Issne  before  the  court 

The  deed  recites  that  the  properties,  three 
in  number,  offered  at  the  tax  sale,  bad  been 
assessed  to  "unknown  owners"  for  the  years 
1892  and  1883.  £ach  property  is  twice  de- 
scribed, first  under  the  assessment  of  1892, 
and  then  under  the  assessment  of  1893.  The 
deed  recites  that: 

"In  accordance  with  section  53  of  Act  8B  of 
1S88.  each  spedfic  piece  ot  pnmerty  was  re- 
spectivriy  and  separately  adjadicated  to  Uie 
state  of  Ixniiuana, 

The  tax  deed  contains  the  following  re- 
cital: 

"Haid  properdes  being  assessed  to  the  fol- 
lowing named  persons  as  per  assessment  rolls 
on  file  In  my  office  and  all  described  as  foUows. 

Here  follows  six  separate  descriptions  of 
property  assessed  each  to  "unknown  owner" 
In  different  amounts,  and  six  different  tax 
bills.  In  other  words,  these  descrlpUoos, 
etc.,  were  made  Just  as  If  the  properties  be- 
longed to  different  individuals,  and  there 
was  no  reason  for  making  them  enxpt  for 
the  purposes  of  the  tax  sate. 

£1]  If  the  tax  collector  had  Intended  to 
make  one  offer  and  one  adjudication  for  the 
taxes  of  18f^  and  1893,  one  description 
would  have  sufficed.  The  dnpUcation  of  tlie 
descriptions  tends  to  show  that  the  inten- 
tion was  to  make  a  separate  offer  and  ad- 
judication of  the  property  for  each  year's 
taxes.  The  contention  of  the  defendant  that 
the  tax  deed  shows  on  Its  face  but  one  ad- 
judication for  the  taxes  of  both  years  Is  not 
supported  by  the  language  of  the  deed.  Con- 
ceding that  such  language  Is  susceptible  of 
two  constructions,  it  must  be  presumed  that 
meaning  was  Intended  which  will  sustain  the 
validity  of  the  deed,  rather  tlian  that  which 
will  render  it  void.  Cane  v.  Hemdon,  107 
La.  S91,  32  Soutli.  S3.  Hence  we  construe 
the  tax  deed  to  mean  tliat  tract  Na  1  was 


offered  and  sold  separately  for  the  taxes  of 
t8Si&.  This  being  so,  such  adjudication  was 
not  affected  by  the  absolutely  vcdd  sale  ot 
the  same  property  for  tlie  taxes  of  1892. 
Bach  annual  ass^sment  of  property  Is  a 
separate  entity.  Liquidating  Com'rs  t.  Tax 
CoUector,  106  La.  ISO,  30  South.  305.  The 
deputy  tax  collector  who  made  the  tax  sales 
of  June,  1894,  was  called  as  a  witness  for 
defendant,  but  was  not  asked  to  explain 
liow  the  tracts  were  adjudicated.' 

The  answer  of  defendant  contains  no  at> 
tack  whatever  on  the  assessment  for  1893.. 
In  the  stat^moit  of  facts,  it  was  agreed  that: 

"A  verbatim  copy  of  pages  92.  of  the 
SBBessment  toOm  for  1893  to  ninknown  owner' 
shall  be  filed  in  evidence." 

Such  copy  was  filed  in  evidence.  On  the 
trial  of  the  case,  the  defendant  offered  a 
witness,  who  assisted  In  making  the  assess- 
ment rtiu  for  1893,  to  prove  how  he  arrived 
at  tlie  estimate  in  fixing  the  acreage  tax  on 
the  roll.  Plaintiff  objected  on  the  grounds 
that  the  roll  was  the  best  evidence,  and  that 
there  was  nothing  In  the  answer  or  pleadings 
authorizing  the  introduction  of  such'  evi- 
dence. The  objections  were  overruled,  and 
bill  reserved.  The  witness  testified  in  effect 
tliat  the  roll,  without  extrinsic  evidence,  did 
not  furnish  sufficient  data  for  determining 
which  specific  sections  were  assessed  with 
the  &-cent  acreage  levee  tax.  The  assessor, 
however,  as  shown  by  the  tax  statements 
appearing  in  the  tax  collector's  deed  of 
sale,  found  data  for  fixing  the  acreage  tax- 
es. We  think  that  the  objection  to  this  tes- 
timony should  have  been  sustained.  Other 
objections,  ancih  as  the  failure  of  the  assessor 
to  properly  ext^d  the  taxes  on  the  assess- 
ment rolls,  are  urged  in  defendant's  brief. 
But  no  such  issue  was  raised  by  the  plead- 
ings, and  the  contention  that  the  filing  of 
the  assessment  roll  In  evldoioe,  as  st^olated, 
enlarged  the  plesfllngw,  Is  obvlonslr  wttboat 
merit 

[2]  Even  if  the  irregularities  above  men- 
tioned had  been  specially  pleaded,  It  would 
have  availed  the  defendant  nothing,  because 
all  causes  of  nullity  except  dual  assessmoit 
and  prior  payment  of  taxes  have  been  barred 
by  the  coostitntional  limitation  of  three 
yean. 

Tract  No.  2. 

[3]  Elxcerpts  fnmi  statement  of  facts: 
"Hist  on  the  iimii  ssim  iit  roll  for  1898  there 
appears  the  foUowing:  'Greeoleaf,  Mrs.  O.  H.— 
Schwarte— Ward  &-~l,2d0  acres,  fwmerly  owned 
by  Wallace  ft  Qreenleaf.'  That  there  was  no 
other  assessment  of  said  pnHwrty  for.  said  year, 
and  the  taxes  were  not  paid. 

"Tiiat  the  tax  collector  for  Concordia  parish, 
La.,  adjudicated  to  the  state  of  Louisiana  hy 
deed  dated  July  1. 1896.  rectwded  July  19, 1890, 
•  *  *  the  foHowing:  'Mrs.  D.  I*.  Qreenleaf, 
the  Sdiwartz  tract,  ctmtaining  1,280  acres; 


See.  27,  H.  %  of  N.  B.  %  Sec.  34,  B.  36  of  S. 
E.^  Sac.  84;  frta.  %  section 35  W. of  Gocodra, 
T.  77  B.  8.  lots  hi  N.  W.  ^  Sec.  W.  of  Cocodra, 
T.  7,  R.  8,  less  16P  acres  sold  to  W.  B. 
Payne.'"  n  } 
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It  wu  also  adnlttod  fliat  tnct  Na  2  mm 
trnfucA  to  W.  H.  Payne  for  the  rear  1808, 
and  there  was  do  dual  assessment  and  the 
tax  waa  not  paid;  and  that  said  tract  was 
adjudicated  under  the  aawEBment  to  the 
state  of  LoaMami  la  Mmj,  1807*  noorded 
jQl7  10, 1897. 

The  defendant  In  Its  answer  aveired: 

*niuit  l2iis  aaaoarawnt  is  lut  sufficient  to  Ua»- 
dfy  the  property,  as  Sdiwarts  owned  another 
tract  of  land  in  the  paridi  in  dose  proxunitr 
of  the  above  tract,  wluch  waa  also  known  as 
the  Scfawarts  tract." 

Defendant  addnoed  no  erldence  to  prore 
that  there  waa  another  Scfawartx .  tract  in 
the  Ttdnity.  Plaintiff  proved  that  In  1SS7  J. 
G.  SdiwaTtz  made  two  pnichaaea  of  land  In 
the  parish  of  Concordia,  aggregating  1,402.99 
acres ;  In  April,  1881«  the  same  ^tiperty  de- 
acrtbed  as  "1,419  acres  of  land,  more  or  less, 
known  as  the  Schwartz  lands,"  waa  sold  at 
sholff's  sale  and  pordiased  bj  W.  X.  Wal- 
lace and  George  H.  Greenleaf ;  tn  December, 
1881,  Wallace  sold  bis  Interest  to  Greenleaf; 
and  In  December,  1889,  Hrs.  El  Ll  Greenleaf, 
as  executrix  of  Geo.  L..  (H.?)  Greenleaf,  sold 
160  of  the  Schwartz  tract  to  W.  H.  Payne 
by  qiecial  descripthm. 

It  Is  to  be  noted  that  In  the  assessment  ef 
1893  the  Schwartz  tract  la  described  as  ooo- 
tainlng  1,260  acres.  This  indicates  that  the 
asseseor  deducted  the  160  acres  sold  to 
Payne.  It  Is  also  described  as  in  Ward  9, 
and  as  "formally  owned  by  Wallace  *  Orecn- 
lenf." 

The  general  revenue  act  1890  (No.  106,  p. 
120.  f  8)  provides: 

"That  if  the  land  to  be  aasesed  be  a  tract  or 
lot  kDovn  by  a  name,  or  if  the  owner's  name 
be  known,  it  shall  be  designated  by  Aooe  par- 
Ucolars  and  by  its  boundarica." 

The  assessmut  tn  question  gives  ttie  name 
<jf  the  owner,  the  name  of  the  tract,  the 
namt>er  of  acres,  and  the  name  of  the  former 
owners.  An  examination  of  the  sheriff's  sale 
to  Wallace  ft  Gre^eaf,  and  of  the  sale  of 
Greenlears  execntrix  to  H.  H.  Paynes  would 
have  furnished  a  perfect  Identification  of  the 
property. 

SecUon  4  of  Act  140  of  1890  reads  as  fel- 
lows: 

"That  the  tax  sale  shall  cmver  asd  the  pnr- 
cbaaer  shall  take  the  entirety  of  the  pnpMty, 
neither  more  nor  leas,  intaoed  to  bo  at wni 
and  sold  and  aocfa  aa  it  was  owned  by  the  ddin- 

3umt  tax  payer,  regatdleas  of  any  oror  in  xbt 
imenaioai  or  asscriptioa  of  the  prop^ty  as- 
wased  and  sold  and  tae  tax  ooUeetor  in  the  ad- 
vertisement or  deed  of  aale  nuiy  give  the  fuU  de- 
scription" of  the  property  arseasail  and  aold. 

86CCI<m  8  of  the  aame  act  reads  as  fttUows: 

"^ut  no  aasNsmwit  or  tax  aale  ik^H  be  set 
aijde  or  annulled  for  any  error  in  doscriptkn 
or  nwaaorcnsnt  of  the  property  aanned.  in  the 
name  of  the  owner,  provided  the  property  a»- 
wtmai  or  said  can  be  reasonably  identified.^ 

It  U  weU  setUed  that  this  IdenUOcatlon 
may  be  eompletcd  by  proof,  aliunde  the  tlUe, 
er  any  and  all  ralerant  Ikcta.  See  Maitlnea 
Case,  125  La.  ess,  SI  Sooth.  679,  and  In  re 
femnlt-s  Estate  US  U.  4S8,  M  Sootk.  8981 


In  the  latter  ease  tbe  descrlp<l(m  wwm  as  1.^ 
lows: 

"Heiis  of  a  U  and  J.  L.  WimnB,  990  mn 
swamp  land  in  T.  ^  &.  S  &•  pniiah  «f  a:. 
Landry." 

And  tts  IdentUcatloa  wu  oonopleced  tr 
proof  that  the  tax  debtors  ownad  no  oCbe- 
land  in  the  township. 

Umkr  section  4  of  Act  140  of  IflBQ,  cM 
siqica.  die  tax  eoDeelor  had  the  riskt  to  gtve 
the  fnll  descriptSoB  oC  tlw  piupeilx 
in  Hie  adnrtisaDent  and  deed  at  aale:  aad 
tlw  pucbasR-  toi*  the  entirety  of  tliapnp- 
erty  as  It  was  owned  by  the  deBuqueat  tax- 
payer. 

As  duTiliitliwi^  "^ghrfng  lines  and  im  a  • 

mentis"  »  set  fiDrtli  In  leoonled  deed^  Is  all 
that  ascttoo  8  of  Act  8S  of  1888  reipdiCB  b 
aaaessBMntsi,  It  is  obrioos  tliat  an  obJecEiaB 
that  aodi  a  desct^Cka  Is  Insnfliclcait  to  la- 
cats  a  certain  tract  of  land  Is  witboot  Mtoit 
The  pordiasCT  taJkm  the  proper^  In  Its  a- 
tlrety  *Yegardlea8  of  any  error  In  the  dlmn- 
doDsordeaeription.**  And  the  oonatttntlanil 
prescriptton  of  three  years  corea  all  irrers- 
lariOes  and  anilities  In  tax  aaaeaBnena 
iriildi  flindib  die  means  to  feasmaUy  Ida- 
aij  the  property. 

Tracts  S  and  S  wen  ■saawcd  to  W.  BL 
Payne  In  1896  and  adladleated  to  tbe  state 
la  1807.  Tax  was  not  paid  oo  elOier  for  the 
year  1888L  What  has  been  stated  nnder  tbe 
head  oC  tract  2  applies  to  tnct  S. 

Tnct  N&  4. 

[4]  TUa  tract  was  smpaiwd  for  tbe  year 
1899  to  Saarad  H.  Ifarens.  There  waa  ao 
'  dnal  BBSfssmtnt,  and  the  tax  was  not  paid 
prior  to  the  tax  sale.  The  tract  was  adjudi- 
cated to  tbe  state  by  deed  of  date  May  SS, 
1900,  recorded  May  26,  190a 

Tracts  Noa.  1,  2.  3,  4.  and  (  were  asseaaed 
to  the  Mississippi  Delta  Land  Company  oa 
the  assessmoit  rolls  for  1900,  and  In  the  aame 
year  back-assessed  to  said  company  for  tbe 
years  1807,  1898.  and  1890.  Since  1900.  all 
the  lands  in  controversy,  tracts  1-8;  IntJosire, 
hare  been  assessed  to  defendants  or  their 
aotbors  in  title,  and  all  of  said  tazea  hare 
bem  paid. 

Section  01  of  Act  85  of  1888  required  that 
the  proper^  adjudicated  to  the  state  be  con- 
tinned  to  be  assessed  to  Marcus  on  til  tbe 
lapse  of  one  year  from  the  date  of  the  re- 
coffdlnc  the  act  of  sale  to  the  state.  Hence 
the  assessor  bad  no  anthority  to  assess  the 
propoty  to  the  Mississippi  Delta  Land  Conn 
pany  for  the  year  1900.  The  property  waa 
redeonable  within  said  period  on  payment 
to  tbe  treasnrer  of  the  state  of  the  taxes.  ln< 
tttest.  and  costs,  and  20  per  cent,  of  the 
price  slTcn.  Section  62,  Id.  No  payment 
whMtierw  was  made  to  said  treasnrer  at  any 
ttmb  H^oe  there  was  no  redemption  of  the 
pmpatj.  The  payment  of  the  taxes  for  1899, 
without  interest,  penalties,  and  costs,  would 
not  have  redeemed  tbe  property,  erai  if  it 
bad  bean  made  to  tbe  tnasnnr  of  the  atata^ 
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It  iB  wttled  In  oar  Jorisprndence  diat  the 
state  is  not  estopped  by  lesaoD  of  the  fact 
that  the  tax  assessor  has  erroneously  as- 
sessed land,  adjudicated  to  the  state,  for  tax* 
es,  to  some  IndlTidnal  or  corporation,  an4 
the  taxes  so  assessed  hare  been  paid  to  the 
tax  collector.  See  Quaker  Realty  Ca  v.  Pur- 
cell.  134  La.  1022.  04  SoutlL  8M,  and  author- 
ities therein  cited. 

Lands  adjudicated  to  the  state  may  be  re- 
deemed; bat.  If  not,  they  become  the  absO' 
late  property  of  the  state,  to  be  sold  in  the 
manner  prescribed  by  the  statates.  The  ad< 
Judlcatloa  vests  a  present  title  in  the  state, 
with  the  right  to  the  poasesstMk  and  to  all 
the  revennes  of  the  pn^wtj.  Section  68; 
Act  No.  es  of  1888. 

Tracts  Nos.  6  and  8. 

We  make  the  following  excerpts  from  the 

statement  of  facts: 

"That  William  Eby  acqaired  the  N.  E.  ^ 
of  S.  E.  ^  Sec.  86,  T.  6  N.,  B.  6  B.  In  1890, 
and  that  lie  owned  no  other  land  in  Ooncordia 
parish.  La.  That  said  Eby  was  assessed  for  the 
year  1894.  as  fallows:-  'WOd  Oow-rrL  N.  B.  \k 
Sec  82  T.  6  N.,  B.  7  B.  and  N.  %  of  S.  E.  U 
Sec.  86  T.  5  R.  7,  80  acres.'  That  there  was  no 
dual  assessment  of  the  land  assessed  to  said 
Eby  for  1894,  and  the  tax  was  not  paid  <xa 
said  hind." 

It  is  admitted  in  the  statement  of  facts 
that  under  said  assessment  the  tax  collector 
adjudicated  to  the  state  tracts  Nos.  S  and  8 
by  deed  (tf  date  July  1,  1885.  recorded  July 

19,  189S. 

The  Judgment  below  recognlua  plalntUTa 
tiUe  to  these  tracts. 

We  make  the  followbtg  eixcefpts  ftom  de- 
fendants brief: 

"The  facts  developed  show  that,  at  the  time 
of  the  assessment,  w.  Bt^  owned  a  forty'  in 
See.  86,  Tp.  5,  R.  6,  hot  that  he  owned  none  ot 
tiie  land  assessed  to  him  in  See.  82  1^.  6  R.  7, 
or  in  Sec.  86  Tp.  6.  R.  7. 

"Defendant,  at  that  time,  had  a  recorded  ti- 
tle to  tract  6,  and  its  title  to  tract  8  haTinc 
come  into  existence  subsequently,  in  1901.  and 
not  then  being  in  Bby,  was  owned  by  other  par- 
gaa^as  wasFrLN.  kHoC8ec.82,Tk».6, 

Defendant  contends  Oiat  Qie  assessmoit  to 
Eby  was  one  In  gUAo  ot  distinct  goramment- 
al  sabdiTlsionB,  belonging  to  different  own- 
ers, and  for  these  reasons  was  absolute  nail 
and  void,  niis  contention,  we  think,  la  folly 
answered  by  the  following  qnotatlaa  in  tlw 
opinion  of  the  Judge  a  quo: 

"That  it  is  immaterial  for  the  purposes  of  de- 
scription estaUished  by  the  provision  (article 
283,  Const  1898)  whether  an  SBsesament  has 
been  made  in  the  name  of  one  perscm  or  an- 
other, or  in  no  name,  or  whether  the  owner  has 
been  notified  of  the  intention  to  sell,  or  has  not 
been  notified,  or  whether  the  sale  has  been  ad- 
vertised, (V  has  not  been  advertisBd"— citing 
Weber's  Heirs  v.  Uartinea,  125  La.  666.  61 
Sooth.  679,  and  other  authoritiea 

In  other  words,  article  283  of  the  Gonatl- 
tntion,  where  there  has  beea  an  assessment 
and  a  tax  sale,  cores  all  nullities  therein, 
where  tlie  taxes  man  dns  w  the  property* 


and  were  not  paid  prior  to  the  tax  sale,  under 
any  ewcaimcnt. 

Tracts  Nos.  6,  7,  a 

[t]  These  tracts  were  adjudicated  to  the 
state  in  1895,  and  certified  to  plaintiff  board 
in  Febmary,  1897.  In  1901,  these  tracts  were 
adjudicated  to  CMie  Averlll  under  tax  assess- 
ments against  sundry  persons,  and  his  title 
passed  by  mesne  conveyances  to  the  defend- 
ant 

The  contention  of  the  defendant  Is  that 
lands  adjudicated  to  the  state  for  dellnqnent 
taxes  are  not  "public  property**  In  the  sense 
of  the  Constitution,  and  that  In  such  case. 
It  the  taxing  officers  assess  and  sell  the  lands, 
while  they  are  not  authorised  to  do  so,  yet 
they  act  within  the  scope  of  their  anthorlty 
and  bind  the  state  and  its  municipal  crea- 
tures. The  defendant  further  contends  that 
the  constitutional  prescription  of  three  years 
Is  an  absolute  bar  to  the  annulment  of  said 
tax  salM  to  Averill.  Per  contra,  the  plain- 
tiff contends  that  lands  adjudicated  to  the 
st»te  for  taxes,  and  deeded  to  levee  boards, 
are  exempt  from  taxation.  Section  11  of  Act 
No.  44  of  1886,  relative  to  the  Fifth  LouIsIt 
ana  levee  district,  granted  to  Its  board  of 
commissioners,  "all  lands  forfeited  or  sold 
to  the  state  for  ntmpayment  of  taxes,  situated 
In  said  district  and  liable  to  overflows,**  and 
declared: 

"That  said  lands  shall  be  exempted  from  tax- 
ation during  the  period  tiiey  shall  remain  unsold 
by  said  board.** 

The  lands  In  said  tracts  were  deeded  to 
said  board  of  oHnmlssloners  In  the  year  1897, 
and  became  the  property  of  said  levee  dis- 
trict. The  tax  assessment  and  sale  of  these 
lands  In  1900-01,  by  the  state  taxing  officers, 
was  a  manifest  violation  of  the  exemption 
granted  by  Act  No.  44  of  1886,  which  has 
never  been  assailed  as  unomstitutlcmaL 
That  propwty  exempt  from  taxation  cannot 
be  assessed  and  sold  for  tana  is  a  self- 
evident  proposition.  The  claims  of  the  de- 
fendant to  these  tracts  under  the  tax  sales  to 
Avolll  were  disallowed  by  the  trial  Judge. 

It  is  admitted  that  from  1893  to  1899,  both 
inclusive,  tracts  Nos.  1,  2,  8,  4,  and  6  were  not 
assessed  to  the  Mlsslgelppl  Delta  Land  Con^ 
pany,  except  part  of  W.  section  2,  town^ 
ship  4,  range  7.  In  other  words,  said  com- 
iwny  made  no  return  of  said  lands  tta  taxa- 
tion during  those  years. 

The  said  company  owned  a  large  number 
of  other  tracts,  containing  many  thousands 
of  acres,  which  it  returned  for  taxation. 
The  <mil88lon  of  the  Ave  tracts  from  the  com- 
pany's lists  of  taxable  property  was  due  to 
its  failure  to  return,  under  oath,  a  correct 
and  complete  list  of  all  of  Its  property  In  the 
parish  as  required  by  sections  18  and  14  of 
Act  No.  106  of  1890. 

The  company  had  no  actual  possessUA  of 
said  five  tracts  of  land,  and  therefore  the 
eases  dted  by  deftodant's  counsd  wbmre  the 
tax  debtor  wss  la  aetnal  pnssnsslnfi  at  ttie 

Digitized  by  Google 


926 


74  aouxHSiur  bbpostbb 


Cm. 


ClBt  of  tlie  tu  nle^  snd  eonttaraed  In  powea- 
aloo.  pajlas  trnxm  to  the  itate^  have  no  ai^l- 
catloD. 

As  to  nid  fire  tracts,  the  oonsUtntloosl 
limttntiaa  of  three  years  bu  barred  all  caus- 
es of  mdUtr,  save  dnal  assessment  or  prior 
pajmoit  vt  taxeA. 

As  to  tracts  6,  7,  and  8,  tbef  bdonsed  to 
the  leree  board,  and  were  exempt  from  taxa- 
tioo. 

Oie  aisoment  that  the  defendant  ac- 
qnbed  these  three  tracts  by  the  constitu- 
tional prescription  of  three  years  confuses 
prescription  as  a  bar,  with  prescription  as  a 
mode  of  acqnlrins  property. 

We  find  in  the  transcript  a  cofpf  ot  the 
assessment  for  1893,  and  a  copy  of  the  tax 
sale  of  1894,  based  on  said  assessment,  but 
DO  copy  of  any  other  aascaament  or  <rf  any 
other  tax  sale.  Hence,  outside  the  statement 
of  facts,  there  Is  no  erldoice  as  to  how  the 
other  tax  sales  referred  to  In  detendanfs 
brief  were  madfc 

It  Is  thereftne  ordered  that  the  jndgment 
appealed  from  be  so  reversed  and  amended  as 
to  decree  that  the  plaintiff  la  the  owner  of 
tracts  1,  2.  3,  4,  6.  and  7,  ten  the  S.  W.  ^ 
of  the  9.  W.  ^,  section  2,  township  4,  range; 
7,  43.24  acres,  as  described  In  tlie  oidnltm 
of  the  trial  Jndge,  and  it  Is  farther  ordered 
that  said  judgment  as  thus  amended  be  af- 
firmed, and  that  the  defendant  pay  costs  In 
both  courts. 

On  Rehearing. 

(yNlKLLh  J.  Ite  n^waiinv  (ranted  In 
this  case  la  limited  to  the  contest  over  the 
lands  designated  as  tncta  1,  2,  3,  ^  and  7; 
as  to  wbldi  the  diabricC  coort  rendmd  Jndg- 
ment  rejecting  the  plainttlTs  dmand  and 
ronflrmlng  the  defendant's  title. 

[I]  ^e  jrialntUTs  dalm  to  tracts  1,  6,  and 
7  depends  upon  the  ralldity  of  a  tax  sale 
made  to  the  state  In  18M  for  the  taxes  of 
1892  and  18S3,  onder  an  asaessm^t  to  "on- 
known  owner."  There  was  no  assessment  of 
these  tracts  of  land  to  "unknown  owner"  In 
or  for  the  year  1892.  There  was  no  assess- 
ment at  all  of  tracts  6  and  7  in  or  Ibr  the 
year  1892,  hence  no  wammt  whatev«  for 
the  sale  of  the  prtverty  for  the  taxes  of  that 
year.  Tract  Na  1  was  assessed  to  the  Hlo- 
sisslppl  Delta  Land  Company  In  and  for 
the  year  1892.  That  company  was  the  owner 
of  tract  No.  1  In  1S02,  and  its  title  was  a 
matter  of  record.  The  taxes  assessed  on 
tract  No.  1  in  and  for  the  year  1898  were 
paid  by  ttte  owner,  the  MlsslstiK>I  I>elta 
I^nd  Company,  before  the  adjudication. 
Umce  the  sale  of  that  taut  tat  the  taxes  of 
1882,  assessed  to  "unknown  owner,"  was  an 
absolute  nullity,  not  mly  because  there  was 
no  assessment  of  the  property  to  "unknown 
ownei^  for  that  year,  but  because  the  taxes 
for  that  year  were  paid  prior  to  the  ad- 
judication. 

In  the  original  opinion  handed  down  in 
tUs  caaew  tt  was  held  that  the  aala  of  tractoj 


1,  6,  and  7,  fin>  tba  taxes  of  1988.  wm* 
and  that  its  raUdlty  was  not  affected  by 
Illegality  of  the  sale  of  tbo  mmm  pnparr 
for  the  taxes  of  1802.  Tbat  was  oa  the  ^ 
sumption  that  the  tax  collector  had 
two  sqiiarate  and  distlnet  adludleatloa^  ao- 
fbr  the  taxes  of  1808  and  tbe  other  te  v» 
taxes  of  1893.  After  a  more  tJioroDtfi 
Inatlon  of  the  tax  deed  and  of  tbe  law  nwi-:? 
iHddi  It  was  madev  we  hxn  eondaded  ti.*- 
It  cannot  be  presnmed  tliat  Ute  tax  osllee:'.- 
made  tm>  adjndlcatiims  of  t3ie  aasae  psvper- 
tjt  <nie  for  Uie  tans  of  1802  snd  snoHifT  for 
ttie  taxes  of  1898.  The  tax  deed  doea  ner 
contain  any  redtal  to  warrant  tbat  piiai-,- 
tlon.  On  the  oontraxy.  It  ts  recited  Is  th* 
deed  that,  there  being  no  bid  tor  an7  pazt  of 
the  property  for  a  snm  equal  to  ttie  aaoc:- 
of  the  taxes,  lnt»est,  and  costs  dae  tberece 
eadk  apei^iae  lAeoe  of  property  described  i- 
the  deed  was  separately  adjudicated  to  tt- 
ststSk  Henoe  tt  aro^ars  that  tlie  adjndki- 
tlon  of  each  piece  of  property  described  I; 
the  deed  was  made  for  the  foil  aaount  of  the 
taxes,  with  Interest  and  costs,  doe  tbenor. 
for  botti  years,  1892  and  1893. 

Tbe  fkiA  that  eacb  tract  of  land  la  de- 
scribed twice  In  the  deed— that  is.  In  tte 
supposed  assessment  and  tax  list  for  tbe  yecT 
1892  and  i^aln  In  the  assessment  and  tax 
Use  for  tbe  year  1893— does  not  sIsnlCr  tfas- 
esdi  trsct  was  sold  twloe  or  irfEercd  fbr  sak 
twloe.  In  a  tax  sale  for  the  accmmlat^*! 
taxea  of  two  or  more  years.  It  Is  iwoper  tlut 
the  deed  should  contain  a  ststement  of 
taxes,  Intmst.  and  costs  dne  for  escli  year 
and  that  sodi  statement  Aoold  contain  & 
descr^tkn  of  the  i^opertr  aMDssed  Cor  eadi 
year.  Ihe  tax  deed,  in  this  Instance,  esa- 
talns  the  declaration  that  it  was  made  in 
oonformlty  with  the  provisions  of  tbe  Act 
No.  85  of  1S88.  That  Statute  did  not  n- 
qulre  the  tax  collector  to  make  a  separate 
offering  oC  Q»  pn^potf  fur  sale  for  the  tax- 
es of  each  of  the  years  fbr  whldi  it  was  as- 
sessed. On  the  contrary,  the  law  reqnind 
him  to  oAer  for  sale  and  sell  the  least  quanti- 
ty of  eadi  tract  that  any  bidder  would  boy 
for  the  total  amount  of  taxes,  interest,  and 
costs  due  thereon.  If  any  one  of  tlie  tract5 
had  been  offered  for  sale  and  adjodicated 
for  Ok  taxes,  with  interest  and  costs,  dne  for 
only  one  year,  the  tax  collector  would  barf 
had  no  means  of  collecting  the  taxes.  Inter- 
est, and  costs  dne  for  another  year.  Under 
the  "ff^*".  "Omnia  prsesnmuntur  rite  ei 
solemniter  esse  acta,"  our  presnmptloa  and 
condnslaa  is  that  the  tax  collector  made  onl.^ 
one  offering  and  adjodlcaticHi  of  each  trait 
of  land  fbr  the  total  amount  of  the  taxes, 
intttest,  and  costs  SDnrased  to  be  dne  for 
tMQi  years. 

[7,  t]  As  to  tract  1,  on  which  the  taxes  for 
the  year  1892  had  been  paid  by  Ito  owner, 
the  Mississippi  Delta  Land  Ocmpany,  tberv 
can  be  no  donbt  that  the  sale  made  for  tbe 
taxea  of  1892  and  1898  was  and  is  aboelotdy 
aalL   To  that  nullity,  tto  prescription  of 
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three  years,  under  arUele  238  of  tbe  Cmatl- 
tntton,  does  not  apply.  Taut  wtm  dedded 
precisely,  In  a  case  remarkably  tdmUar  to 
the  <ae  befiore  na.  Doallnt  v. 'Smith  et  aL, 
117  La.  491,  41  South.  918.  In  that  case,  a 
tax  sale  made  In  188S  for  the  taxes  <tf  1893 
and  1894  was  held  to  be  noil  and  void,  not 
protected  by  the  fn«8criptlott  ot  three  years 
nnder  article  238  of  the  t]<»i8titatlen,  because 
the  taxes  for  1682  had  bfeen  paid  prior  to  the 
adiudScatlon.  In  Harrta  t.  Ddillenx,.  116  !«. 
147,  88  South.  940,  a  tax  sale  was  dedared 
nun  and  void,  not  protected  by  the  prescrip- 
tion of  three  yean  under  article  238  of  the 
Otmatltntlon,  because  there  vas  Included  In 
the  asaeesment  of  the  taxes  tor  which  the 
prcq^erty  vas  sold  a  ptdl  tax  of  91,  wUcOi 
had  been  paid.  That  case  was  dted  with  ap- 
proval In  Page  v.  Kldd.  121  La.  6,  48  South. 
86,  where  It  was  said: 

"Horeorer,  viewed  frMn  every  point,  the  own- 
er paid  some  taxes  oa  this  property.  If  it 
should  not  be  oo  the  whole  property,  it  is  pay- 
mmt,  at  least,  on  part  of  it:  and  in  that  case 
it  has  been  held  as  a  payment  that  would  defeat 
the  ivesctiptiTe  poiod  of  artide  288  of  the 
ConstitutiiHi.  Harzis  T.  Deblisuz,  116  La.  164, 
38  South.  946." 

We  adhere  to  the  doctrine  of  the  dedsions 
<dted  above,  that  a  sale  for  taxes,  a  part  of 
which  have  been  paid,  is  null,  and  is  not  pro- 
tected by  the  prescription  of  three  years  pro- 
vided in  article  233  ot  the  Ck>n8tltntlon. 
Hence  the  judgment  of  the  district  court, 
in  so  far  as  It  rejects  the  plalntUTs  claim  to 
tract  1  and  recognizes  the  defendant  to 
be  the  owner  of  it,  must  be  affirmed. 

The  defect  in  the  tax  sale  of  tracts  6 
and  7,  however,  is  quite  different.  As  stated 
above,  these  tracts  were  not  assessed  at  all 
for  taxes  in  or  for  the  year  1892;  hence 
no  taxes  were  paid  on  those  tracts  by  any 
one,  in  or  for  the  year  1802.  The  tax  col- 
lector had  no  authority  to  sell  tracts  6  and  7 
for  the  collection  of  taxes  for  1892,  because 
no  taxes  for  that  year  had  been  assessed. 
If  he  had  made  the  sale  for  those  taxes 
alone,  it  would  be  null.  See  Morton  v.  Xeter 
Realty  Co.,  129  La.  775,  B6  South.  883,  dtlng 
Rougelot  T.  Quick,  34  La.  Ann.  123,  and 
Booksh  T.  Wllbert's  S<hib,  116  La.  358,  39 
South.  9.  And  such  an  Invalidity  could  not 
be  made  valid  by  the  prescription  of  three 
years.  See  GuIUory  v.  Elms,  126  La.  660, 
62  South.  767.  But  the  tax  collector  had  au- 
thority to  make  the  sate  for  the  taxes  of 
1893,  which  were  regularly  assessed  and  not 
paid.  The  sale  was  made  for  those  taxes,  as 
well  as  for  taxes  for  1892.  The  inclusion 
of  the  amount  claimed  for  taxes  for  1892, 
with  the  taxes  for  1893,  for  which  the  prop- 
erty could  be  legally  sold,  was,  of  course, 
wrong;  and  the  tax  debtor  could  have  pre- 
vented the  sale  by  paying,  or  offering  to 
pay,  only  the  taxes  of  1893.  But  the  tax 
debtor  made  no  such  offer  or  protest,  and 
did  not  contest  the  validity  of  the  sale  untU 
long  after  the  time  allowed  by  the  Oonstitu- 
tkm  for  demanding  that  the  sale  be  annulled 


had  expired.  The  Invalidity  retulttng  from 
ttte  Induslon  of  an  amount  for  taxes  tbat 
were  not  aswBBBed,  with  the  taxes  that  were 
assessed  and  for  whliA  the  sale  could  be 
legally  made,  warn  nothing  mora  than  if 
file  tax  collector  had,  by  oome  othw  mlstafce, 
augmented  the  amount  of  the  taxes  that 
were  assessed.  It  ml^t  be  argued  with 
miKdt  force-^-to  a  OMUtltntlonal  convention — 
tluit  a  sale  <tf  property  for  taxes  that  bare 
been  paid  Is  bo  better  than  a  sale  for  tans 
that  have  not  been  assessed  or  that  the  own- 
er of  the  property  does  not,  for  any  other 
reason,  owe.  But  we  have  this  reason  for 
recogidslng  a  dlstUietlon  between  a  sale  tor 
tans  that  hare  been,  even  In  part,  paid, 
and  a  s^  tor  taxes  a  portloa  itf  which  have 
not  been  assessed,  or  are  not  due  for  some 
other  reason:  That  the  Oonstltution  of  this 
state  provides  that  no  salfl  of  property  for 
taxes  shall  be  set  aside  for  any  cause,  ex- 
cept OD  proof  at  dual  assessment  or  ot  pay- 
ment of  the  taxes  for  whidt  the  property 
was  sold  prtor  to  the  date  of  tbe  sale^  unless 
the  proceeding  to  annul  is  instituted  within 
six  months  from  service  of  notice  of  sale, 
which  notice  shall  not  be  served  until  the 
time  tor  redemption  has  expired,  and  Vlth- 
In  three  years  from  the  date  of  recordation 
of  the  tax  deed,  i£  no  notloe  Is  given. 

The  invalidity  resulting  tram  the  tadxx- 
slon  ct  an  amount  for  taxes  Oiat  were  not 
assessed,  with  those  that  were  assessed  and 
for  whicb  a  tax  sale  Is  made.  Is  not  excepted 
from  the  causes  of  nullity  for  irtilch  a  tax 
sale  cannot  be  set  aside  aft^  three  years 
from  the  date  of  registry  of  tiha  tax  deed, 
nence  the  Judgment  of  the  district  court,  in 
so  far  as  it  rejects  the  plaintiffs  claim  to 
tracts  8  and  7  and  decrees  that  the  defi- 
ant is  the  owntt  ot  than,  must  be  reversed. 
,  The  plalntUTs  title  to  tracts  2  and  8  is 
based  upon  two  tax  sales  of  them,  (me  made 
for  the  taxes  of  IBOSt  assessed  in  the  name 
of  Mrs.  O.  H.  Oreudeal  and  the  other  tor 
the  taxes  ot  1896,  assessed  In  the  name  ot 
W.  H.  Payneu  The  defendant  contrads  that 
the  assessment  for  16^  did  not  contain  a 
description  sufficient  to  identify  any  particu- 
lar propoty.  Hie  assessment  ms  as  fol- 
lows, vbE.: 

"Qreenleat  Mrs.  G.  H.— Sdiwartz— Ward  9— 
1.260  acres,  formerly  owned  by  Wallace  & 
Greenleaf." 

[I]  In  the  answer  to  this  suit,  the  de- 
fendant alleged  that  the  description  was  not 
sufficient  to  Identify  the  Schwartz  tract 
claimed  in  the  plaintlfTs  petition,  because 
Schwartz  owned  another  tract  of  land  in 
close  proximity  to  tbe  land  claimed,  also 
known  as  the  Schwartz  tract.  Tbe  evidence 
does  not  bear  out  that  c<mtention.  The 
proof  is  that  a  man  framed  Schwartz  sold  to 
Wallace  &  Greenleaf,  In  1881.  a  tract  ot 
land  containing  1,419.59  acres,  which  was 
afterwards  acquired  by  Mrs.  Greenleaf.  It 
is  situated  in  the  Ninth  ward  of  the  par- 
iah of  Concordia  and  was  generally  known 
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as  the  Sdiwartz  tract  Mrs.  Greenleaf  sold 
to  W.  H.  Payne  100  acres  of  the  land  la 
1889.  The  remaining  area  of  the  S<diwartz 
tract  was  therefore,  at  the  time  of  the  as- 
,  sessment  In  the  name  of  Mrs.  Oreenleaf, 
1,259.59  acres.  Hence  the  area  stated  In 
the  assessment  was  not  quite  half  an  acre 
more  than  the  tract  actnally  contained.  Our 
opinion  Is  that,  for  the  purpose  of  a  mild 
assessment  and  sale  for  taxes,  the  description 
of  the  land,  stating  the  name  of  its  owner, 
the  name  by  which  the  tract  was  generally 
known,  the  names  of  Its  former  owners;  the 
ward  In  which  it  was  situated,  and  its  area, 
witliln  a  fraction  of  an  acre,  was  a  suffi- 
cient description  to  Identil^  the  land  belong- 
ing to  the  party  In  whose  name  it  ^as  as- 
aeased. 

It  is  contended  by  the  learned  counsel  for 
the  defendant  that  the  160  acres  sold  by 
Mrs.  Oreenleaf  to  W.  H.  Payne,  In  18S9,  has 
not  been  accurately  located,  and  that  there- 
fore the  remaining  portion  of  the  Schwarts 
tract  that  was  sold  for  taxes  assessed  in  the 
name  of  Mrs.  Oreenleaf  cannot  be  definitely 
located.  .  We  find  no  merit  in  that  conten- 
tion. The  land  sold  by  Mrs.  Oreenleaf  to 
W.  H.  Payne  Is  described  In  the  deed  by  a 
surrey;  that  is,  by  the  bearings  and  dis- 
tances encompassing  160  acres.  The  start- 
ing point  is  glren  at  an  iron  pin  on  the  west 


bank  of  Bayou  Cocodra,  due  east  from  a 
large  cottonwood  tree  on  the  bluff  of  the 
bayou,  and  the  boundary  line  runs  thence 
a  W.  %  mile,  thence  a  B.  )4  mile,  thence 
N.  E.  mile  to  Bayon  Oocodra,  thence  up 
the  bayou  to  the  starting  point.  We  do 
not  doubt  that  a  surveyor  could  locate  the 
property  described  In  that  manner.  But  It 
ai^>ear8  to  ns  that  the  questiim  of  location 
of  the  Payne  tract  is  a  matter  to  be  settled 
between  its  owner  uid  the  owner  of  the 
remaining  portion  of  the  Schwartz  tract,  otit 
of  which  it  was  or  is  to  be  carved.  The  tact 
that  the  sale  of  that  tract  of  100  acres  by 
Mrs.  Oreenleaf  to  W.  H.  Payne  left  In  tHe 
original  Schwarts  tract  approximately  the 
area  stated  In  the  assessment  In  qnesfclaa 
is  the  only  matter  of  importance  here  wUh 
reference  to  the  Payne  tract. 

For  the  reasons  assigned,  tiie  Judgment 
appealed  from,  in  so  far  as  It  recognizes  and 
decrees  that  the  defendant  is  the  owner  of 
the  property  designated  as  tract  1,  is  affirm- 
ed, and,  in  so  far  as  it  recognizes  the  de- 
fendant to  be  the  owner  of  the  tracts  desig- 
nated as  2,  8,  6,  and  7,  is  annulled  and  re* 
versed ;  aud  It  is  now  ordered,  adjudged,  and 
decreed  that  the  defendant  Is  the  owner  of 
the  property  designated  as  tract  1,  and  that 
the  plaintiff  is  the  owner  of  the  ivofierty 
designated  as  tracts  2;  8,  ^  and  7* 
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(199  Ala.  436) 

TEEHELL  v.  NELSON  et  aL  (B  Diy.  481.) 
(Supreme  Court  of  Alabama.   April  12,  1917.) 

1.  Judgment  •8=>728— <3oiiOLUBiTBNBa»— Mat- 

XEBS  CONOLUDBD. 

A  judgmKit  ia  concliiaiTC  between  the  par- 
ties  on  aU  material  matter*  wbidi  might  have 
been  litigated,  hnt  not  as  to  matters  incidental- 
ly brought  Into  the  controvert. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  12Sa] 

2.  ETIDBNCB  «S»43(1>— JUDIOIAI.  NOTXOB— BEO- 
OBDB  or  OOUBT. 

The  Saprema  Comt  takes  jndkial  notice  oC 
its  own  record* 

[Ed.  Note.— For  other  etmm,  aee  Evidence, 
Cent.  Dig.  I  02.] 

8.  JuDoicENT  «=>672(2)— OoHOLiTsxvsmsa  — 

RinjHa  ON  DnnmBEB. 
A  jndgmcoit  affirmed  upon  WpMl,  ■oataininc 
a  demurrer  becaoae  a  complamt  for  alleged 
breach  of  contract  failed  to  sUte  that  plaintiff 
was  ready  to  perform,  or  that  defendanra  alleg- 
ed breach  occurred  within  the  contract  period, 
ia  a  final  judgment  barriiiff  tataOux  aedon  be- 
tween the  same  partieo. 

[Ed.  Note.— For  other  caaeo,  see  Judgment, 
Cent.  Dig.  H  1041, 1(M&] 

4.  JUDOmtNT  *=^7  —  COWCLUaiVINMS  — 
IdKHTITT  or  FXJEADIHQ. 

A  judgment,  affirmed  uptm  appeal,  sustain- 
iBf  a  ocmorrer  to  a  complaint  for  teeadi  of  em* 
tract,  baia  a  subseguent  action  between  the  same 
pardcs  on  the  same  subject-matter,  althou^ 
the  second  complaint  declares  on  the  common 
counts  as  well  as  for  breach  of  contract. 

[Ed.  Note.— For  other  caflent  see  Jndgmwit^ 
Cent  Dig.  {  1060.] 

A(^;>eal  from  Oil?  Gouit  of  Blrmlngbani; 
J<^  H.  Miller,  Judges 

Action  by  A.  J.  Terrell  against  Frank 
Nelson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed.. 

Harsh;  Harsh  &  Harsh,  of  Birmingham, 
for  appellant  Leader  &  Bowing  and  Z.  T. 
BndQlph,  all  of  Birmingham,  for  appellees. 

THOBIAS,  J.  On  the  29th  day  of  October. 
1910^  A.  J.  Terrell,  appellant,  filed  his  sum- 
mons and  complaint  in  the  drcolt  court  <HC 
Jefferson  county  against  Frank  Nelson,  Jr., 
and  Leo  K.  Stdner,  appelleea,  as  sole  de- 
fendants. The  complaint  contained  foor 
connts.  each  aTerrins  a  specdal  contract  and 
necking  recovery  for  a  breach  thereof.  As 
amended,  the  original  complaint  was  held 
BObject  to  demurrer.  This  Judgment  on  de- 
murrer was  affirmed  by  this  court  Thus  was 
terminated  the  first  suit  Terrell  v.  Nelaoa 
et  aL,  m  Ala.  696,  68  South.  988.  Said 
plalnUfl.  aa  the  26th  day  of  January,  1918. 
filed  suit  In  the  dty  court  of  Birmingham 
against  said  Nelson  and  Steiner,  as  sole  de- 
fendants. The  conq)lalnt  contained  five 
counts:  The  first  two  were  the  common 
counts,  and  three  were  nptm  ft  apedal  c<m- 
tract  The  complaint  (except  the  common 
connts)  discloses  the  fact  that  recovery  was 
sought  in  each  ot  said  suits  for  the  breach 
of  a  contract  as  to  certain  stone  to  be  used 
In  the  completion  c£  lock  8,  on  the  Tomb^^' 
bee  river,  during  the  year  1910.   The  com- 


mon counts  and  the  special  connts  In  the  last 
complaint  were  for  a  like  sum,  claimed  for 
and  on  account  of  a  liability  Incurred  or  ac- 
cruing during  the  year  1910.  From  an  ad- 
verse judgment  on  demurrera  to  the  pleas  of 
res  adjudlcata,  plaintiff  appeals;  here  assign- 
ing error  to  the  giving  of  the  affirmative 
charge  at  defendants'  request,  as  wel^  as  to 
the  overruling  of  plaintiff's  demurrers  to  de- 
fendants' pleas. 

[1]  The  principle  upon  which  judgments 
are  held  conclusive  upon  the  parties  requires 
that  the  ruling  should  aH>ly  only  to  matters 
directly  in  issue — things  matAriiii  and  tra- 
versable— and  not  to  avezythlnff  which  ms 
incidentally  brought  Into  the  controversy  dnr^ 
lag  the  trial.  The  general  rule  «i  this  sub- 
ject was  declared  in  the  Case  of  the  Duidiess 
of  Kingston,  20  HoweU'a  State  Ir.  366,  68S» 
2  Smith's  Lead.  Oa&  609  (678).  Ltnd  CUet 
Jostloe  De  Oreiy  taid: 

"Fran  the  variety  of  cases  relative  to  jndg- 
ments  being  given  in  evidence  in  civil  suite, 
these  two  deductioDS  seem  to  follow  as  general- 
ly true:  First^  that  the  Jadigment  of  a  court  of 
concurrent  jurisdiction,  Erectly  upon  tiie  point 
is  as  a  idea,  a  bar,  or  as  eviaenoe,  eon<dusive, 
between  the  same  parties,  ap(m  the  same  mat- 
ter, directly  in  question  in  another  court;  aec- 
oDd^,  tiiat  the  jndgm«tt  of  a  court  of  ez- 
duBtve  jurisdiction,  ourectly  upon  the  point  ia, 
in  like  manner,  oondusive  upon  the  same  mat- 
ter, between  the  same  partiea,  cwning  incidental- 
ly in  questicn  in  another  court,  (or  a  differrat 
purpose.  But  neither  the  judgment  of  a  con* 
current  or  excluMve  jurisdiction  is  evideoce  of 
any  matter  which  comes  collaterally  in  question, 
though  within  their  jurisdicticHi ;  nor  of  any 
matter  Inddentaliy  cognizable ;  a<xt  of  any  mat- 
ter to  be  inferred  by  argument  from  the  judg- 
ment." 

This  rule  has  been  repeatedly  affirmed  and 
followed  without  quallQcation.  2  Kent,  Com. 
119-121;  Arnold  v.  Arnold,  17  Pick.  7.  In 
Chamberlain  v.  GaiUard,  26  Ala.  604,  Mr. 
Justice  Goldthwaite  writing,  the  rule  Is  de- 
clared to  be  that  Judgments  are  final  and 
conclusive  between  the  parties  when  render- 
ed on  a  verdict  on  the  merits,  not  only  as  to 
the  facts  actually  litigated  and  decided,  but 
as  to  all  facts  necessarily  inv<dved  in  the  Is- 
sue ;  and  that  although  the  particular  mat- 
ter is  not  necessarily  involved  in  the  issue, 
yet  If  the  issue  is  broad  enough  to  cover  it, 
and  it  actually  arose  and  was  determined, 
it  may  then  be  connected  with  the  record  by 
evidence  aliunde.  Hall  &  Farley  v.  Alabama 
T.  &  I.  Co.,  173  Ala.  898.  56  South.  235;  QU- 
breath  T.  Jones,  66  Ala.  129;  Hanchey  v.  Cos- 
krey.  81  Ala.  149. 1  South.  269;  Haas  v.  Tay- 
lor, 80  Ala.  469,  2  South.  633.  In  Tankws^ 
V.  Pettis,  71  Ala.  179,  it  was  held  that  when 
there  ia  no  qnestion  as  to  the  jurisdiction  of 
the  court,  nor  as  to  the  Identity  of  the  par- 
tis the  inquiry  whether  the  subject-matter 
of  the  controversy  has  been  drawn  in  qnee- 
tlon  and  is  concluded  1^  a  former  adjudica- 
tion "is  determined,  when  it  is  ascertained 
that  the  matters  of  the  two  suits  are  the 
same,  and  the  issues  in  the  fermer  suit  were 
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broad  enough  to  bare  comprehendecl  all  that 
Is  Involved  In  the  iasnes  In  the  second  suit. 
The  Inquiry  ia  not  wl^t  the  parties  actually 
litigated,  but  what  they  might  and  ought  to 
have  litigated  In  the  former  suit."  This  ap- 
pllcatiw  of  the  ancient  rule  of  res  adjudlca- 
ta  has  been  reaffirmed  In  McCall  v.  Jones, 
72  Ala.  868;  Lehman  v.  Clark,  85  Ala.  109, 
4  South.  661;  Glasser  v.  Ueyrovltz,  119  Ala. 
162,  24  South.  614;  Wood  v.  Wood,  134  Ala. 
C67,  83  South.  347;  Montgomery  Iron  Works 
T.  Roman,  147  Ala.  434,  41  South.  811;  Oraus- 
by  T.  Grausby,  164  Ala.  471,  61  South.  629. 
To  support  a  plea  of  zea  adjudlcata,  not  only 
most  the  parties  and  the  subject-matter  be 
tlie  same,  but  the  Judgment  in  the  first  case 
most  have  been  on  the  merits  of  the  case, 
and  most  be  that  sought  to  be  pleaded  in  bar 
in  the  second  salt.  Jones  v.  Adler,  183  Ala. 
436,  62  South.  777;  McCall  v.  Jones,  supra; 
Ryan  t.  Young,  147  Ala.  66(^  41  South.  954 ; 
GUbxeath  v.  J<mes,  supra;  Grausl^B  Case, 
sniHra;  Hall  &  Hurley's.  G^,  snpra.  A  Judg- 
ment Was  declared  to  be  conclusive  against 
every  defense  that  might  have  been  made 
against  the  salt,  whether  pleaded  or  not.  In 
Montgomray  Inm  Worki  v.  Roman,  supra, 
147  Ala.  440,  41  South.  811. 

What  Issues  wUl  be  considered  to  invcdve 
a  dfldfllon  on  the  merits  Is  not  always  easy  of 
determination.  In  McOall  v.  Jones,  supra, 
the  court  held  that  where  a  suit  was  defeated 
f6r  nonjoinder  or  misjoinder  of  parties,  a 
Judgment  rendered  oa  such  issue  alone  was 
not  on  the  merits.  The  same  Is  true  ct  a 
Judgment  en  a  mere  defect  in  the  {deadings, 
or  on  any  tedinlcal  ground  not  going  .to  the 
merits  (Hanchey  v.  Coskrey,  supra;  Williams 
v.  Woods,  121  Ala.  536,  25  South.  619 ;  Strang 
V.  Moog,  72  Ala.  460),  or  where  the  parties 
to  the  salt  are  shown  not  to  have  been  the 
same  (Fid.  ft  Dep.  Co.,  etc.,  v.  Robertson, 
136  Ala.  379,  34  South.  833;  Jones  v.  Adler, 
supra),  or  where  the  question  of  ownership 
did  not  enter  into  the  Issue  of  the  fbrmer 
suit  (GilbreaA  v.  Jonea,  supra;  Hanch^  t. 
Coskrey,  snpra;  Hall  ft  Farley's  Case,  supra). 
In  McClarln  v.  Anderson,  104  Ala.  201,  210, 
16  South.  639.  641.  the  court  said: 

"It  is  well  undwstood  that  when  a  demur- 
rer is  sustained  for  some  defect  in  the  plead- 
ings, and  judgment  is  not  pronounced  on  the 
morita  of  the  case,  then  uiere  has  been  no 
judgment  on  the  facts  or  merits,  and  coDBequect- 
ly  the  doDurrer,  whidb  was  su^iaioed  because  of 
defects  in  the  pleadings,  can  tcsna  no  bar  to  a 
subsequent  action;  but  a  demurrer,  wbitA  ad- 
mits all  the  facts  whldi  are  well  pleaded,  de- 
mands the  judgment  of  law  orlEnng  out  of  or  on 
those  facts;  and  -wben  the  judgment  ia  pro- 
nounced it  is  C(MiclUBive  on  the  parties  to  deter- 
mine the  litigation  between  th«n,  as  U-  judg- 
ment had  been  rendered  on  verdict"  Perkins 
V.  Moore,  16  Ala.  IS;  Hanchey  v.  Coskrey,  61 
Ala.  149,  1  South.  269;  1  Chit.  PI.  198;  Mc- 
Olarin's  Case,  100  Ala.  671,  19  South.  932. 

The  demurrer  to  the  contest  of  a  claim  of 
ex^ptions,  and  Judgment  thereon  held  to 
be  a  final  Judgment,  went  to  the  right  of 
cwtestant  to  proceed  with  the  contest  of 
exemptions  so  claimed,  aa  decided  In  the  last- 
quoted  case. 


In  the  case  at  bar  the  defendant  Nelatm 
filed  plea  nomboed  1  aq^rately;  and  de- 
fendants Nelwm  and  St^ner  filed  tfleaa  1-A» 
and  1-B,  each  of  wtOOi  was  of  res  adjndi- 
cata.  tiea  1.  by  NelsoD,  to  whicih  demarrez* 
were  overmled,  does  not  set  oat  the  summou» 
and  complaint  In  tiie  original  salt,  Init  aX- 
l^ces  that  on  the  29th  day  of  October.  iSlO, 
the  plaintiff  filed  his  salt  against  defoid- 
ants  In  the  drcolt  court  of  Jefferson  county, 
claiming  damages  for  "the  Identical  breac2r 
of  contract  her^  sued  on" ;  that  the  oaasts 
was  duly  tried  lay  said  court  and  was  deter- 
mined 'In  favOT  of  the  defendants  her^" ; 
that  plaintiff  appealed  from  this  decidon  to 
the  Supreme  Court  of  Alabama,  where  tbe 
Judgment  was  affirmed  <m  the  SOth  day  of 
May,  1912,  and  that  "thereby  said  action  was 
fully  determined  and  adjudicated  against 
the  plalatift  herein" ;  "that  the  said  cause  of 
action  is  the  same  suit  as  In  the  said  salt 
heretofore  tried  and  referred  to,  that  tbe 
plaintiff  Is  the  Identical  person,  and  that  each 
of  tbe  counts  are  the  same  counts  In  said 
cause,  and  that  the  cause  of  action  is  tbe 
Idoitlcal  cause  of  action  in  each  suit,  and 
def«idant  prays  that  this  suit  be  abated  as 
having  been  her^x>fore  tried  and  determined, 
and  that  this  defendant  be  not  f urth^  har- 
assed and  annoyed  by  costly  and  troubleeome 
Utlgatlon." 

Pleas  1-A  and  1-B  both  set  out  the  sun- 
mons  and  complaint  In  the  original  record 
filed  in  the  drcuit  court  by  plaintiff  against 
def«idant8,  and  aver  that  the  cause  was  dnly 
tried  by  said  court ;  that  it  was  determined 
in  favor  of  the  defendants;  and  that  It  was 
on  aK>eal  affirmed  by  the  Supreme  Court, 
reference  being  made  to  the  official  report 
of  the  case  styled  Terrell  v.  Nelson  et  al.,  177 
Ala.  696,  68  South.  989;  and  further  aver 
that  said  action  was  fully  determined  and 
adjudicated  against  the  plaintiff.  In  these 
two  pleas  the  said  defendants  further  aver 
that: 

"Tb»  cause  ot  action  in  this  suit  is  the  same 
cause  of  actiim  as  is  set  ftnUi  in  the  complaint 
hereto  attached  In  the  suit  previoudy  filed  by 
said  plaintiff  against  said  defendants,  and  whidi 
was  affirmed  against  tbe  said  plaintiff  herein, 
and  the  defendant  and  the  [daintiff  herriu  axe 
the  identical  persons,  and  the  same  idalntUf  and 
defendants,  as  Is  set  forth  in  the  previous  suit, 
and  that  this  cause  of  action  is  the  identica] 
cause  of  action  as  is  set  forth  in  the  previous 
suit,  growing  out  of  the  same  alleged  subject- 
matter,  and  the  defendants  therefore  pray  that 
this  suit  be  barred  as  having  been  heretof<»« 
tried  and  determined  In  favor  of  said  defend- 
ants, and  that  the  defendants  herein  be  discharg- 
ed from  further  defense  in  s^d  suit."  Plea 
1-A. 

The  maxim  "Interest  rdpubltcn  ut  alt 
finis  lltlum"  (It  concerns  the  state  that  there 
be  an  end  of  lawsuits)  Is  the  toundatlcm  fbr 
the  rule  that  all  that  could  have  been  heard 
in  the  former  suit  is  presumed  to  have  been 
heard ;  that  the  i^lltting  of  causes  of  action 
Is  not  permissible.  Williams  Co.  t.  Model 
Electric  Co.,  134  Iowa,  666,  112  N.  W.  181, 
13  U  B.  A.  (N.  a)  529;  PaJtaa  t. 
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ahead,  184  N.  Y.  211,  77  N.  E.  40.  8  Lw  B.  A. 
<N.  S.)  1042,  112  Am.  St  Bep.  601,  6  Ann. 
Caa.  60;  MlUer  t.  Covert,  1  Wend.  (N.  Y.) 
487 ;  Bendemagle  t.  Cocfcs,  10  Wend.  (N.  T.) 
207;  Colbnm  t.  Woodworm.  81  Barb.  (N.  Y.) 
38L 

[2. 1]  Tbls  court  -takes  Judicial  knowledge 
ot  tlifi  contents  of  its  own  records.  N.,  C.  & 
St  U  By.  T.  Crosby*  IM  Ala.  888.  70  South. 
7.  In  tba  inrtant  case^  tbe  demurrer  sus- 
tained on  the  former  appeal  was  to  the  ef- 
fect that  plaintiff,  who  sought  to  recover  tor 
an  alleged  breach  of  contract,  failed  to  aver 
In  his  complaint  that  he  was  ready,  willing, 
and  able  to  taruldL  aald  stone,  as  he  had 
contracted  to  do  or  that  tbe  notlfloatlon  re- 
lied upon  plaintiff  as  a  breads  on  the  part 
of  the  defendants  was  given  within  the  time 
that  fOalntlff  had,  under  the  omtract;  Id 
which  to  fnmlah  the  stone.  The  lai^  of  soch 
avument  was  fatal  to  the  i»Ialnturs  ritfttt  of 
recovery  In  the  1^nt  suit  That  final  Judg- 
ment was  on  tbe  right  of  recoVwy  tmder  the 
averred  facts,  and  tt  was  affirmed  on  appeal 
to  the  Biq;>rane  Court  It  may  now  be  i^ead- 
ed  as  a  bar  to  plaintlfl's  efltort  to  recovw 
in  the  instant  suit 

[4]  It  is  apparent  that  the  plaintiff  has 
sought  to  av<^  the  bar  oi  the  rule  by  de- 
claring on  tbe  common  counts  as  well  as  0n 
several  ooonta)  for  breach  of  the  contract 
The  focts  renmin,  however,  that  tbe  parties 
plaintifl  and  defendant  in  the  two  suite  were 
and  are  the  sam^  that  the  suhfeetmatter 
was  the  same,  that  the  right  et  plaintiff  to 
recover  in  tbe  first  suit  (wUdi  was  In  the 
circuit  court)  was  adjudicated  against  the 
plaintiff,  and  that  an  appeal  from  such  Jodg^ 
ment  was  affirmed  by  this  court 

The  judgment  of  the  dty  court  Is  affirmed. 

Affirmed. 

ANDSBSON,  a  J.,  and  HAXFIBU)  and 
SOHBBYILLE,  JJ.,  concur. 

<Uft  Alib  «S)  — 
BISHOP  V.  BIO  SANDT  LUICBBR  GO. 
(6  Div.  865.) 
(Sopreme  Court  of  Alabama.    April  5,  1017.) 

1.  OUABDIAK  AHD  WABD  *»33— COKPEOMIS- 

nro  "Glaiu." 
"Claim"  in  Code  1907,  I  4301,  empowering 
the  probate  court  to  authorize  a  guardian  to 
compromise  any  claim  or  debt  due,  or  claimed  to 
be  doe,  the  ward,  which  Is  of  doubtful  collection, 
inclndes  a  demand  arialng  oat  of  tort 

WEd.  Note.— For  other  cases,  bm  Guardian  and 
ard.  Cent  Dig.  H  142-161. 
EV»r  other  definitions,  see  Words  and  Phrases. 
Slrst  and  Second  Series,  Claim.] 

2.  JUDOUENT  «=»47&— COLUTXRAI,  ATTACK. 

Decree  ot  probate,  confirming  settlement  by 
'  a  guardian  of  the  ward's  claim,  duly  anthorised 
in  a  statutory  proceeding;  cannot  be  attacked 
,  collateraUy. 

[EM.  Note.— F(w  othar  cases,  see  Jodgment, 
Cent  Dig.  |  810.] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 


Action  by  Tens  Bishop,  by  next  friend, 
against  the  Big  Sandy  Lumber  Company,  for 
injuries  sustained  while  In  ite  emplt^ment 
Judgment  for  defudant  and  plaintiff  ap- 
peals. Affirmed. 

The  facts  sufficiently  appear.  The  foarth 
plea  sets  up  the  appointment  of  the  guardian 
for  Tena  Bishop  by  the  Judge  of  probate  of 
Tuscaloosa  county,  and  a  full  settlement  un- 
der orders  of  the  probate  court,  on  petition 
the  guardian  of  the  matters  complained 
of,  and  a  full  release  and  settlement  for  tbe 
sum  of  9100  paid  to  said  guardian,  and  ap- 
proved by  the  probate  court,  and  that  the 
injury  herein  sued  for  is  the  same  injury  for 
whldti  the  settlement  Is  made,  and  the  peti- 
tion and  order  of  the  probate  court  authoriz- 
ing the  settlement  and  the  decree  confirm- 
ing the  settlement,  are  made  an  exhibit  to 
plea  4.  Tbe  repUcatlms  to  this  plea  are: 
False  and  fraudulent  representetloiis,  enter- 
ing Into  the  petition,  as  to  tbe  injury  which 
Induced  the  order  In  the  decree,  and  collu- 
sion between  defendant  and  plaintiffs  alleg- 
ed guardian,  and  no  legal  consent  on  the 
part  of  plaintiff  that  the  appllcatimi  be  filed 
In  said  court  falsely  and  fraudulently  repre- 
senting the  injury. 

Smith  it  Morrow,  of  Birmii^ham,  for  ap- 
pelant Moody  &  Moody  and  Foster,  Temer 
dc  Btce,  all  of  Tuscaloosa,  tot  appellee. 

THOMAS.  J.  The  several  asstgnmeute  of 
error  challenge  the  overruling  of  plalntiCTs 
demurrer  to  defendant's  q>ecial  plea,  and  the 
sustaining  of  defendant's  demnrrer  to  plaln- 
tifTs  replications  from  1  to  10,  inclusive. 

The  facte  averred  in  the  pleadings  are  that 
on  or  about  October  25,  1911,  the  plaintiff. 
Bishop,  a  minor,  while  working  for  the  de- 
fendant, Big  Sandy  Lumber  Company,  sus- 
tained a  personal  injury;  that  on  November 
21,  1911,  one  Mills  was  by  tbe  probate  court 
of  Tuscaloosa  county  duly  appointed  guard- 
Ian  for  said  minor;  that  said  guardian  effect- 
ed a  compromise  of  tbe  ward's  claim  against 
the  lumber  company,  wherel^  the  company 
paid  over  the  sum  of  f  100  and,  in  considera- 
tion thereof,  the  guardian  executed  to  the 
company  a  receipt  in  full  release  and  dis- 
charge of  all  claim  and  liability  agaluat  the 
company  for  said  injury,  and  that,  on  No- 
vember 27,  1911,  said  probate  court  made  an 
order  In  the  matter  of  said  guardianship  du- 
ly confirming  said  compromise.  About  two 
years  thereafter,  on  January  19,  1914,  said 
mino^  by  bis  next  friend,  Annie  Bishop, 
brought  suit  against  tbe  Big  Sandy  Lumber 
Company  for  the  said  injuries.  Demurrers 
to  the  complaint  being  overruled,  defendant 
filed  a  qtecial  plea  of  satisfaction  or  fall  s^ 
tlement  of  said  <daim  with  plaintiff's  guard- 
ian, made  pursuant  to  appropriate  order  of 
the  probate  court  confirming  the  compromise; 
such  court  at  that  time  having  Jurlsdlctlcm 
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In  matters  mdh  aa  said  ward's  estate,  and 
under  express  statutory  provision. 

[1]  No  assignment  of  error  oQier  than  tbat 
presented  by  said  mUngs  on  the  respective 
demurrers  is  Insisted  on  by  oounsSl  for  ap- 
pellant Harper  v.  Balsln  Fertilizer  Ca.  148 
Ala.  360,  42  South.  550 ;  Fltta  t.  Pbcenlz  Auc- 
tion Co.,  153  Ala.  635,  46  South.  150 ;  Georgia 
Cotton  Go.  T.  Lee,  72  South.  158.  May.  then, 
p  guardian  obtain  authority  from  the  probate 
'■QUrt  to  compromise  all  the  claims  of  his 
Tard?  By  the  Code  of  1907,  and  section 
4301  thereof,  it  Is  provided: 

"The  court  of  probate  may  authorize  a  snard- 
ian  to  compromlBe  any  claim  or  debt  due,  or 
claimed  to  be  due,  the  ward,  whidi  is  of  doubtful 
collection  (either  bj  reason  oi  the  doobtful  sol- 
Tency  of  toe  debtor,  or  of  the  doobtfnl  validity 
at  law  or  in  equity  of  the  said  claim  or  debt), 
and  has  not  become  so  by  reason  of  tin  negli- 
ffeuce  of  Qi»  ■nardian." 

This  Is  a  codification  of  the.  act  of  FAm- 
ary  10,  1907  (Oen.  Acts,  p.  U4,  |  1).  wU<^ 
amended  section  2801  of  the  Co6»  of  1886, 
reading: 

"The  court  of  probate  may  authorise  a  guard- 
ian to  compromise  any  daim  or  debt  due 
*  *  *  the  ward,  which  la  doubtCol  of  col- 
lecticm,  •  «  •  and  has  not  become  so  by  rea- 
son of  the  negligence  of  tbe  guardian.'* 

The  addition  to  the  statute  of  the  words, 
"or  (^imed  to  be  due,"  and  of  the  expression, 
"either  by  reason  of  the  doubtful  solvency  of 
tbe  debtor,  or  of  the  doubtful  validity  at  law 
or  In  equity  of  the  said  claim  or  debt,"  after 
the  word,  "collection,"  Is  to  effectuate  tbe 
declared  legislative  Intent  to  extend  the  stat- 
ute, to  the  end  ot  authorizing  and  facilita- 
ting a  prompt  and  Just  administration  of  the 
ward's  estate  in  a  court  having  general  Juris- 
diction of  the  same. 

What,  then.  Is  the  meaning  of  the  words 
of  the  statute,  "any  claim  or  debt  due,  or 
claimed  to  be  due,  the  ward"?  In  Barrett 
V.  aty  of  Mobile,  129  Ala.  179,  30  South. 
36,  87  Am.  St  R^.  64.  the  court  held  that 
the  word  "claim,"  as  used  In  the  charter  of 
the  dty,  comprehends  or  Includes  "charges'* 
against  the  dty  arising  In  tort  as  well  as 
ex  contractu.  City  of  Birmingham  v.  Chest- 
nutt  161  Ala.  253,  40  South.  813.  The  ex- 
pression, "daini  against  a  city,"  has  been 
given  a  like  general  meaning  in  New  York. 
In  re  Dasenfl  (Sup.)  2  N.  Y.  Supp.  609; 
Pulitzer  V.  Caty  of  New  York.  48  App.  Dlv. 
6,  62  N.  Y.  Supp.  588.  So  by  the  construction 
given  the  statute,  authorizing  a  personal 
representlve  to  compromise  doubtful  claims 
of  the  decedent's  estate,  such  representatlTe's 
authority  has  been  held  to  extend  to  all 
choses  In  action  (Butler  v.  Gazzam,  81  Ala. 
491>  1  South.  16;  Waring  v.  Lewis,  63  Ala. 
616;  Miller  v.  Irby,  63  Ala.  477;  Carr  v. 
Illinois  Central  B.  R.  Co.,  180  Ala.  159.  60 
South.  277,  43  L.  R.  A.  [N.  S.]  634).  and  also 
to  a  claim  for  damages  for  the  negligent 
killing  of  the  plaintiff's  intestate,  settlement 
of  which  may  be  made  without  the  authority 
of  the  probate  court  Code,  |  2602  et  seq.; 


Losan  t.  Cent  I.  &  O.  Co.,  189  Ala.  MS.  36 
South.  729;  Loveman  r.  B.  R.  L.  &  P.  Co., 
149  Ala.  616,  43  SoudL  411;  Bterllnff  r. 
Sims,  72  Ga.  51.  63. 

A  chose  In  action  includes  all  rights  to 
personal  prf«>erty  not  In  possession  which 
may  be  enforced  by  acthm,  and  demands 
arising  out  of  torta  as  well  as  out  of  con- 
tracts. The  terra  is  sometimes  used  in  the 
sense  of  a  right  to  bring  an  action.  Ramsey 
T.  Gould,  67  Barb.  (N.  Y.)  408;  People  v. 
Tioga,  19  Wend.  (N.  Y.)  76;  Gibson  v.  Gibson, 
43  Wis.  82,  28  Am.  R^.  527;  Gillet  T. 
Falrchlld.  4  Denio  (N.  Y.)  82;  Sterling  t. 
Sims,  supra;  2  Bla(^  Com.  338,  396,  397. 

In  Ecbols  et  al.  v.  Speake,  185  Ala.  149, 
64  South.  306,  Ann.  Gas.  1916G.  332,  It  waa 
held  that  the  guardian  of  a  minor  has  the 
same  Jurisdiction  over  the  dioses  In  action 
belMiglng  to  his  ward  that  the  executor  has 
over  the  personal  property  of  his  testator. 
Mason  v.  Buchanan,  62  Ala.  110 ;  Woodward 
V.  DonaUy,  27  Ala.  198 ;  Field  v.  Schleflelln, 
7  Johns.  Ch.  (N.  Y.)  154.  11  Am.  Dec  441; 
2  Kent's  Com.  293;  Ellis  v.  Essex  M.  Bridge, 
2  Pick.  (Mass.)  243;  Inwood  r.  Twyne,  Amb. 
419. 

[21  Tbe  court  of  probate  having  duly  au- 
thorized the  guardian  to  compromise  the 
claim  of  his  ward  for  the  personal  injury^ 
in  a  statutory  proceeding  for  the  requisite 
authority,  the  decree  of  the  court  cannot 
be  questioned  collaterally  and  operated  as  a 
bar  to  tbe  prosecution  of  the  suit  In  tbe  In- 
stant case,  being  In  that  beball  properly 
pleaded. 

The  demurrer  was  properly  snstalned  to 
plalntUTs  r^llcatlons  to  d^endant's  plea 
No.  4. 

The  judgmmt  ot  tbe  lowcor  court  Is  af- 
flrmed. 

ANDERSON,  O.  J.,  and  MAYFIBIJ)  and 

SOMERVILLB,  JJ..  concur. 


cm  Ala.  am 

LOmSVILLB  A  N.  R.  CO.  et  aL  r.  UAHTEB. 

(6  Dlv.  4040 
(Supreme  Oomrt  of  Alabama.   ApM  S,  19lT.> 

1.  MumCIPAL  COBPOBAHONS  *=»697(1)— Ob- 
STEiTcnoN  OF  Steeet— Abateicbht. 

A  bill  seeking  abatement  of  a  street  o4»trae- 
tlon  Is  not  demnrrable  becauso  It  seeks  damages 
for  a  period  barred  by  the  statute  of  llaltationi^ 
since  it  Is  maintainable  to  abate  the  QuisaDce 
and  recover  damages  wiUiin  the  statutory  period, 
[Ed.  Note. — For  other  caaoa,  see  Mnnlcipil 
Corporations.  Cent  Dig.  {  1502.] 

2.  EsTOPPxi.  «=s>93(lj  —  Abaixubnt  or  Nui- 

BANCB. 

A  complainant^s  rilent  acquiescence  in  the 

construction  by  a  railrocid  of  a  cut  across  a 
street  does  not  estop  him  from  eojoiaing  its 
future  maintenance  because  oonstitutiug  a  nui- 
sance. 

[Ed.  Note— For  other  cases,  see  EistoppeU 
Cent  Dig.  SS  264,  272.] 

Appeal  from  Chancery  Court,  Cullman 
Ooimty ;  James  B.  Horton,  Jr.,  CSiancellor. 
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Bin  by  nieobald  Manter  asalnst  the  Loula- 
Tine  ft  NaahvUle  Ballroad  Company  and  oth- 
m  Trom  a  decree  oTerroUng  a  demorrer 
to  tbe  bill,  defendamta  appeal.  AiBrmed. 

Geo.  H.  Parker,  of  CoUman,  and  Eyttter  ft 
■lyster,  of  Albany,  for  appdlanta.  fimll  Abl- 
zlclia,  of  OvUman,  tot  aintellee. 

BOMEBVILLB,  J.  The  bill  of  complaint 
Is  filed  to  abate  a  public  nuisance,  vte.  tbe  ob- 
•tructloD  of  a  public  street  In  tbe  town  of 
OuUman,  by  the  respondect  companies.  Tbe 
bill  Is  substantially  ttie  same  as  the  blU  ex- 
hibited In  tbe  case  of  8.  ft  N.  A.  B.  Go.  r. 
8ct\Buffler,  189  Ala.  S8,  66  Sooth.  602,  relating 
to  the  same  obstnictl<m  of  the  same  street; 
and,  on  the  antborl^  of  that  case,  we  hold 
that  this  bUl  contains  eqidt7>  and  soffldently 
shows  the  right  of  complainant  to  m*i¥^tMiit 
the  snlt 

[1]  It  Is  true  that  this  bill  Is  filed  3  years 
later  than  the  Sdianffler  bill,  and  that  dam- 
age occurring  more  than  a  year  before  its 
flllDg  Is  barred  by  the  statute  of  limitations 
of  one  year.  But  the  mere  allegation  of  dam- 
age not  Incidentally  recoverable  for  In  this 
suit  does  not  affect  the  equity  of  the  bill,  nor 
render  It  demurrable,  piaoe  It  la  nerertheleaa 
maintainable  to  abate  a  continuing  nuisance, 
and  incidentally  to  recover  such  damages — 
even  nominal  damages — as  here  accrued  with- 
in 12  months  preceding.  McCary  t.  McLoi- 
don,  195  Ala.  497.  70  South.  716. 

[2]  Nor  did  complainant's  silent  acquies- 
cence in  Ute  constmction  of  the  cut  across 
tbe  street  work  an  estoppel  with  respect  to  Its 
future  maintenance  by  respondents.  A.  G.  S. 
B.  B.  Go.  T.  Barclay,  178  Ala.  124,  69  South. 
169 ;  HcCary  r.  ACcI«ndon.  supra. 

The  demurrer  to  the  bill  was  prt^eriy  ovet- 
ruled,  and  the  decree  appealed  from  wiU  be 
afflmied. 

Affirmed. 

ANDBBSOlf,  a  and  MATFIBLD  and 
XB0MA8,  JJ.,  cimcnr. 


(1»  AU.  4W 

WOODWABD  ntON  00.  t.  KBLLBB. 
(6  DlT.  68&) 

Supreme  Court  of  Alabama.    April  6,  1917.) 

1.  CotJBTS  «=»121(^— jDBlSDIOnON— AkOUNT 
IKVOLVED. 

Code  1907,  t  53SS,  providing  that  the  Jndg- 

ment  must  be  set  aside  and  salt  dismissed  where 

SilaintifF  recovers  an  amount  below  the  court's 
urisdiction,  except  in  certain  cases,  applies  to 
contract,  but  not  to  tort  actions. 

tKd.  Note. — For  otber  cases,  see  Courts,  Gent. 
E-  I  421.] 

2.  COUETS  ^121(6)— JuaiSDicnoR—AuoURT 
Iktolvbd. 

A  $^  judgment  for  ftOnre  to  famish  medi- 
cal attention  ^rauant  to  a  contract  of  employ- 
ment secured  in  the  Bessemer  city  conrt  shuuld 
be  set  aside  and  suit  dismissed  under  Code  11K)7, 
f  6366,  requiring  sudi  action,  with  certain  ex- 


ceptions, where  plaintiff  recovers  less  than  tho 
coort's  Jurisdictional  smount 
_[Bld.  Note^For  other  casss,  ass  Ooorts,  Cent. 
dIi.  1 421.1  ^  ^ 

Appeal  fnwQ  City  Court  of  Bessemer ;  J.  G. 

a  Gwln,  Judge. 

Action  by  J.  O.  Keller  against  the  Wood- 
ward Iron  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Transferred 
from  the  Court  of  Appeals  under  section  6, 
Acta  1911,  p.  449.   Beversed  and  rendered. 

Whitaker  ft  NesUt,  of  Birmlni^iam,  for  ap- 
pellant  Qoodwyn  ft  Bou,  of  Besaemer,  for 

aiq)ellee. 

ANDBBSON,  G.  X  [1,J]  Section  6366  of 
the  Code  of  1907  plainly  provides  for  setting 
aside  the  Judgmmt  and  dismissing  the  cause 
where  the  snlt  Is  for  a  moneyed  demand  for 
an  amount  within  the  Jorlsdlctlon  of  the 
court  if  the  Judgment  rendered  Is  below  tbe 
Jurisdiction  of  the  court,  unless  the  amount 
was  reduced  by  set-off  successfully  pleaded 
or  unless  the  plaintiff  makes  the  prescribed 
aflSdavlt  This  statute  applies  to  all  actions 
ex  contractu,  but  not  to  torts.  First  National 
Bank  of  Gadsden  v.  Flnsou,  105  Ala.  688,  17 
South.  182,  and  cases  there  dted;  Smith  t. 
Allen,  142  Ala.  148,  37  South.  933.  The  pres- 
ent action  is  ex  contractu,  and  the  trial  court 
erred  in  not  setting  aside  tbe  Judgment  and 
dismissing  the  suit  The  case  of  Sharpe  t. 
Barney,  114  Ala.  361,  21  South.  480,  relied 
upon  by  appellee,  was  a  tort  action. 

The  Judgment  of  tbe  dty  court  is  reversed, 
and  one  is  here  rendered  setting  aside  the 
Judgment  and  dismissing  the  cause. 

Beversed  and  rendered. 

MATFIBU).  SOMBBTILIiE,  and  THOM- 
AS, JJ^  concur. 


SHAW  V.  LACY. 


099  Ala.  4B0> 
(6  Div.  863.) 


(Supreme  Court  of  Alabama.    April  6,  1917.) 

1.  MoBTOAocs  «s»2d4— Bights  ov  Mobtsaoei 

— PUBCHASB  OF  EQUITY. 
While  the  mortgagee  baa  ihe  right  to  pur- 
chase the  mortgagors  equity  of  redemption,  eq- 
uity looks  with  suspicion  on  such  transactions, 
and  they  will  be  sustained  only  when  supported 
by  HufiKdent  consideration,  and  when  there  is 
no  fraud,  oppreraion,  or  undue  advantage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  8I  806-814.] 

2.  MOBTQAOBB  4»3&-{*nK0BASB  W  EQUITT 

BT  Mobtoaqh  —  BuBmH  of  Faoor— Good 

Faith. 

In  a  suit  to  have  an  absolute  deed  convc?- 
ing  the  equity  of  redemption  to  the  mortgagee 
declared  a  mortgage,  tbe  burden  of  proof  Is  on 
the  mortgagee  to  uiow  that  bis  purchase  of  the 
equity  was  free  from  fraud,  oppression,  or  un- 
due influence ;  tbe  rules  governing  the  impeach- 
ment of  original  transactions,  absolute  in  form, 
by  parol  proof  that  they  were  intended  to  be 
mortgages  not  applying  in  such  a  case. 

rm.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  S8  05. 
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3.  LAnDLOBD  AVD  TKNAKT   Os>62<2)  —  ESTOP- 

.PEL  OF  Tenant  —  FuuDUUNr'TnxB  of 

Landlord. 
Where  the  mortgagee  fraudulently  purchased 
the  equity  of  redemption,  and  returned  the  prop- 
erty to  the  mortgagor,  the  latter  is  not  prevented 
by  hifi  tenancy  from  attacking  his  landlord's 
title,  since  the  tenancy  itself  is  a  fruit  of  the 
fraud. 

Appeal  from  Chancery  Court,  liamar  Coun- 
ty ;  James  B.  Horton,  Jr.,  Chaueeilor. 

Suit  B.  B.  Shaw  against  W.  B.  Lacy 
to  have  a  deed  absolute  in  form  declared  a 
mortgage  and  to  redeem  therefrom.  Decree 
for  respondent,  and  complainant  appeals. 
Beveraed,  rendered,  and  remanded. 

The  bill  alleges  an  indebtedness  due  £r<»n 
Staaw  to  Lacy,  and  the  execution  1^  Shaw 
to  Lacy  of  a  mortgage  upon  certain  lands 
therein  described  of  date  December  2,  1911, 
for  the  consideration  of  $1,000.  O^iat  on 
November  26,  1912,  Lacy  came  to  Shaw, 
where  he  resided  on  the  described  real-  es* 
tate,  and  stated  to  him  that  he  desired  him 
to  give  bim  a  deed  to  the  real  estate  describ- 
ed, so  that  he  could  use  the  deed  as  collat- 
eral to  borrow  money  on,  and  that  he  would 
let  orator  have  more  money,  and'  that  It 
would  be  Just  considered  as  security  for  the 
debt,  and  that  when  orator  paid  off  the  debt 
he  would  deed  the  land  back  to  orator,  and 
the  deed  was  executed  under  circumstances 
as  above  stated,  with  the  knowledge  of  both, 
and  of  the  Justice  of  the  peace  who  prepared 
the  deed,  that  it  was  intended  as  such.  The 
deed  was  acknowledged  and  recorded.  Ttie 
answer,  denies  the  allegations  of  the  bill,  and 
sets  up  that  the  deed  was  executed  in  satis- 
faction of  the  debt,  and  that  at  the  time  of 
its  execution  complainant  delivered  the  pos- 
session of  real  estate  to  the  respondent,  and 
that  the  respondent  thereupon  rented  the 
premises  for  the  years  1913  and  1914;  that 
all  payments  made  were  made  as  payments 
for  rent  and  advances,  and  on  this  respond- 
ent based  an  estoppel  against  ctnnplalnant 

Kelley  &  Toung,  of  Vernon,  and  W.  A. 
Ount«,  of  Montgomery,  for  appellant.  Mil- 
UOT  &  Thompson  and  Walter  Nesmith,  all  of 
Vernon,  for  apptile& 

SOHEBVILLB,  J.  CH  The  right  of  th« 
mortgagee  to  acquire  by  purchase  the  mor^ 
gagor'B  equity  of  redemption  in  the  mortgag- 
ed prcqiwr^  is  everywhere  recognized  by  the 
courts.  Bat  equity  looks  with  a  Jealous  and 
distrustful  eye  upon  such  transacttona. ; 
HltfAcocfc  T.  U.  S.  Bank,  7  Ala.  386,  44S; 
Locke  V.  Palmer,  26  Ala.  812,  824;  Parmer 
T.  Parmer,  74  Ala.  285,  288;  Stouti  t.  Bouse, 
84  Ala.  309,  311.  4  South.  170;  Feagler  t. 
Stabler.  91  Ala.  308, 811, 9  South.  1S7 ;  Pear- 
sail  T.  Hyde,  189  Ala.  86,  66  South.  66D. 
And  tta^  will  be  sustained  only  when  "sup- 
ported by  a  sufficient  (^nirideratlon,  and 
tha«  la  an  absence  of  fraud,  expression,  and 


midae  adTantaffe."  IfdflUan  t.  Jewett,  SS 
Ala.  476,  5  8onth.  145;  Peatfer  r.  Stabler, 
Bupra;  StontE  t.  Boose,  mpia;  Goree  t. 
Olements,  94  Ala.  337, 10  Sonth.  906;  ll»»n- 
ton  r.  Pinckard,  157  Ala.  206,  47  South.  289; 
Peaisall  v.  Hyde,  supra;  Cassem  Hens- 
tia,  201  m.  208,  66  N.  B.  283,  94  Am.  St 
B^.  160)  Bradbury  v.  Davenport,  (S5  Am. 
St  Bep.  110,  111,  note.  In  Pearsall  v.  Hyde, 
supra,  the  authorities  are  collected  and  re- 
viewed by  Gardner,  J.,  and  it  is  declared  that 
In  such  transactions  equity  "will  not  per- 
mit a  mortgagee  to  use  his  posltltm  of  su- 
periority to  oppress  the  debtor,  or  drive  an 
unconscl<KiabIe  bargain,  or  take  any  undue 
advantage."  See, .  also,  Compton  v.  Collins, 
190  Ala.  499,  67  South.  395.  In  Villa  T.  Bod- 
rlguez,  12  WaU.  323,  339,  20  L.  £d.  406,  Mr. 
Justice  Swayne,  for  the  court  states  the  law 
In  language  that  is  worthy  of  rqpetltitm: 

"Tb»  law  upon  the  subject  ot  the  right  to  re- 
deem where  the  mor^agor  has  conveyed  to  the 
mortgagee  the  equity  of  redemption  ia  well  set- 
tled. It  is  characterized  by  a  jealous  and  salu- 
tary policy.  Principles  almost  as  stem  are  ap- 
plied as  those  which  govern  where  a  sale  by  a 
cestal  que  trust  to  his  trustee  is  drawn  in  ques- 
tion. To  give  validity  to  such  a  sale  by  a  mort- 
gagor it  must  be  shown  that  the  conduct  the 
mortgagee  was,  in  all  things,  fair  and  frank,  and 
that  be  paid  for  the  property  what  it  was  worth. 
He  must  hold  out  no  delusive  hopes;  be  must  ex- 
ercise no  undue  influence;  he  must  take  no  ad- 
Tantage  of  the  fears  or  poverty  of  the  other 
oarty.  Any  indirection  or  obliquity  of  conduct 
is  fatal  to  bis  title.  I^ery  doubt  will  be  re- 
solved against  bim.  Where  confidential  ida- 
tions  and  the  means  of  opprea^m  exist  the 
scrutiny  la  severer  than  in  casea  of  a  different 
charact».  The  fonn  of  the  instruments  empl(^- 
ed  is  immaterial.  That  the  mortnigor  knowinc- 
ly  surrendered  and  never  intended  to  reclaim  Is 
of  no  consequence.  If  there  la  vice  in  the 
transaction  tiia  law,  while  it  will  secure  to 
the  mortgagee  his  debt  with  interest  will  com- 
pel him  to  ^va  back  that  which  he  has  taken 
with  unclean  hands.  Public  policy,  sound  mm* 
als,  and  the  protecti<m  due  to  those  whose  prop- 
erty ia  thus  Involved,  reqube  that  aneh  soonld 
be  the  law." 

[2]  In  these  cases  the  burden  of  proof  is 
on  the  mortgagee  to  show  that  the  transac- 
tion was  fair  and  honest— free  from  the  in- 
fection of  fraud,  oppression,  or  any  form  of 
undue  Influence.  Lo<^e  v.  Palmer,  26  Ala. 
312,  824;  VUla  v.  Bodrlguea.  12  Wall.  839, 
20  L.  Ed.  400;  Holrldge  r.  Gillespie,  2  Jobm. 
Ch.  (N.  Y.)  84;  9  Am.  &  Eng.  Dee.  In  Bqni^. 
note,  686  ;  27  Cyc.  1373.  1374.  In  Locke  v. 
Palmer,  supra,  it  Is  declared  that  the  release 
must  "be  established  by  the  dearest  and  most 
convincing  proof.**  ^Rils  rule  as  to  the  Imr- 
d^  of  proof  results  logically  and  necesBarl* 
ly  from  the  attitude  of  "jealous  au^ddffli'' 
adopted  by  courts  of  equity. 

We  have  examined  all  tba  eridwee  In  ads 
case  with  critical  care,  and.  In  Tlev  of  the 
principles  stated,  we  are  constrained  to  the 
cimduslon  that  the  respoident  has  not  met 
the  burden  of  proof  In  vtndlcatton  of  his 
purchase  of  complalnant*8  eqnt^  of  reda^ 
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tlon  in  the  mortgaged  proper^,  and  that 
complainant  ia  entitled  to  the  relief  prayed. 
The  contrary  conclvskw  of  tiie  dianc^or  la 
evidently  founded  on  a  mlsaniUcatlon  to  this 
case  of  the  mleo  of  law  that  govern  the  Im- 
peaclunent  of  original  transactions  which  are 
abednte  In  form,  by  parol  proof  that  they 
were  Intended  to  be  mortgages  only.  But 
that  la  a  dUferent  ease,  and  la  ruled  by  dif- 
ferent prlndplea. 

[I]  The  rule  that  a  "lazidlord  can  only  be 
required  to  litigate  title  with  his  tenant,  up- 
on the  vantage  groond  of  poMW— Ion"  bar- 
low T.  Dahm,  97  Ala.  414,  418, 12  South.  288, 
294  [88  Am.  St.  Bep.  192]),  Is  manifestly  In- 
applicable to  a  proceeding  like  this,  where 
the  landlord  has  by  actual  or  cooatructlTe 
fraud  acquired  the  mortgagor's  title  and 
thereafter  reduced  blm  to  the  position  of  a 
tmant,  and  redemption  is  sought  as  against 
the  fraudulent  pnrdiaBa  In  such  a  case  the 
tesumcy  itself  Is  a  fruit  of  the  fraud,  and 
cannot  sorvlve  its  annihilation. 

The  decree  of  the  chancery  court  will  be 
rerersed,  and  a  decree  will  be  here  render- 
ed setting  aside  the  rriease  executed  by  ccnn* 
plalnant  to  respondent  on  Norember  26, 1912, 
and  granting  to  complainant  the  right  of  re- 
demption from  the  mortgage  exhibited  by 
tl»e  bill  of  complaint  The  cause  will  be  re- 
manded for  a  reference  to  ascertain  the 
amount  ot  the  mortgage  indebtedness,  and 
for  further  appropriate  actlcm  by  the  trial 
court  in  the  premises  for  the  effectuation 
of  the  relief  here  ordained. 

Berersed,  rokdered,  and  remanded. 

ANDERSON,  C.  J.,  and  HATFIELD  and 
THOMAS,  JJ.,  concur. 

(US  Ala.  468) 

STANDARD  GOAL  CO.  t.  WEISEL  et  aL 
(6  DiT.  838.) 

(Supreme  Court  of  Alabama.    April  6,  1917.) 

Judgment  «=»489  —  EqurrABix  Rkliet  — 
Fraud  in  Obtaikinq — Srr-OFT, 
Where  purchasers  of  til  the  stock  ot  a  cor- 
pora tion  had  fall  notioe  and  knowledge  of  the 
conditions  under  which  one  of  tbelr  vendors 
bought  her  Btock,  throngta  a  copy  of  the  contract 
between  her  and  her  asBociatee,  showing  that  she 
had  not  paid  for  the  stock,  and  that  its  sub- 
Bcription  price  was  to  be  paid  by  her,  if  at  aU, 
out  of  the  company's  eaminga,  such  knowledge 
required  the  new  management  to  take  adran- 
tage  of  aacfa  stockholder's  indebtedness  as  a  Bet- 
off  in  her  acti<m  against  the  company,  and  it 
had  no  standing  to  enjoin  the  collectiim  of  such 
former  stocdliolder'B  Judgment  on  the  gionnd 
that  Its  set-off  rendered  the  Jndgmeot  uhcoih 
■cionable. 

[Ed.  Note. — For  oOies  cases,  see  Judgmoit, 

Cent  Dig.  H  830-836.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  the  Standard  Coal  Company  against 
Annie  K.  Welsel  and  oUieis.  From  a  decree 
for  defraidants,  complainant  appeals.  Af- 
flrmed. 


CkMiglas  &  Ray,  of  Blrmtn^iam,  and  Ernest 
Lacy,  o£  Jasper,  tor  appelant  NaUum  L. 
Miller  and  Needham  A.  Oraham,  Jr..  both  of 
Birmtngtiwm,  for  aroelleea. 

SOHDRVIUUD,  J.  The  UU  la  Hied  by  the 
Btandiud  Coal  Oonvanar,  a  oonMmtton, 
against  Annie  K.  Wdsd  et  al.  to  enjoin  the 
<70lleeti(»i  of  a  Jvdgment  recovered  by  Mxa. 
Welsel  against  tbe  oomiiany,  and  to  be  al- 
lowed to  set  off  against  the  Judgmant  an  al- 
leged Indebtedness  doe  to  complainant  from 
•aid  reepondCTt  for  certain'  sharee  of  ciKn- 
plalnant^  corporate  stoA  Ismed  to  her,  and 
tor  wUdi  It  is  alleged  die  has  nerer.pald. 

The  bUl  cthom  that  tbe  present  stockhold- 
ers bought  the  entire  capital  stock  from  Mrs. 
Wdsel  and  her  then  associates,  and  the  gra- 
ramen  of  the  bill  is  that  they  had  no  knowl- 
edge of  her  Indebtedness  to  the  company  for 
said  stodc;  that  that  tact  was  concealed 
from  them  bj  the  fraudulent  collusion  of^ 
Mn.  W^sel  and  her  associate  stockholders,' 
some  ot  i^hCHn  were  then  the  officers  and  di- 
rectors of  the  company — ^in  that  her  associ- 
ates refused  to  deliver  to  the  new  corporate 
mnnaeCTBiqit  the  books  and  reccods  ot  the 
company,  which  they  concealed  and  withheld, 
and  hence  the  new  management  was  unable 
to  avail  itself  of  said  indebtedness  aa  a  set- 
off against  Mrs.  Welsel  In  her  suit  against 
the  company,  as  it  could  and  would  have 
successfully  done — wherein  she  obtained  an 
unconscionable  judgmoit  Conceding,  for  the 
argument,  that  the  evidence  shows  tliat  Mrs. 
W^sel  was  Indebted  to  the  company,  as  al- 
1^^,  yet  we  think  the  ccmcluslon  Is  unavoid- 
able that  the  new  management  had  full  no- 
tice and  knowledge  of  tbe  condltUma  under 
which  Mrs.  Wela^  bougjit  the  stodk  in  ques- 
tion, and  nnderatood  perfectly  her  relation 
and  obligations  to  the  ccnnpany  in  that  re- 
gard; this,  because  the  new  management 
were  originally  furnished  with  a  copy  of  the 
contract  between  Mrs.  Welsel  and  her  asso- 
ciate Btoc^olders  showing  that  she  had  not 
paid  for  the  stock,  and  that,  its  BUbscrlptlon 
price  was  to  be  paid  by  her,  if  at  all,  out 
of  the  earnings  of  the  company.  Complain- 
ant's knowledge  was  therefore  ample  to  en- 
able it  to  take  advantage  of  Mrs.  Welsel's 
indebtedness  SB  a  set-off  against  the  claim 
which  she  was  allowed  to  reduce  to  judgment 
in  a  court  of  law,  and  its  managMuent  cannot 
Justly  claim  the  benefit  of  fraud,  surprise, 
or  accident,  unmixed  with  Its  own  fault  or 
negligence.  If  the  books  had  been  produced 
they  could  not  have  informed  complainant  of 
the  true  situation  with  more  fullness-  and 
precision  than  did  the  written  contract  re- 
ferred to.  It  does  not  appear  that  complain- 
ant's management  made  any  effort  to  develop 
the  facts  in  the  law  action,  ^ther  directly, 
by  subpoenas  duces  tecum  to  any  ot  those  who 
necessarily  must  have  had  the  custody  or 
control  of  the  corporate  books  and  records, 
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or  by  interrogatories,  «r  by  a  sq^arate  bill 
for  dlBCOTery. 

The  omUaion  of  these  meastires,  which  It 
Beema  would  bare  dlscorared  all  die  facts — 
It  Indeed,  the  written  contract  was  not  itself 
dlscoreiy  enough — Is,  under  the  drcnmstanc- 
es,  fotal  to  the  standing  of  ocMuplalnant  in 
this  proceeding.  Hill  t.  HcNeUl.  8  Port  4S2 ; 
Stinnett  t.  Br.  Bank,  9  Ala.  120;  Powell  r. 
Stewart,  17  Ala.  719;  Fearce  t.  Winter  Inm 
Works,  82  Ala.  68;  28  Gyc  1912.  The  ae- 
thm  of  the  trUl  court  In  soBtalntng  a  de- 
murrer to  the  original  bill  la  assigned  for 
error,  but  Is  not  argued  in  bzie^  and  It  must 
Quorefore  be  disregarded. 

For  the  reasons  stated,  the  decree  of  the 
cbancery  court  will  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  IIAYTOILD  and 
TH01CA8,  JJ..  coDCnr. 


OM  Aiib  no 

BANK  or  TALLASSEB  at  sL  r.  JORDAN. 

(6  Dir.  094.) 
(Snpieine  Ooart  of  Alabama.    April  6,  1917.) 

1.  Ck>BPOSATIONB  e=>402— MOBTGAOEB— E?XB- 
CUTIOK  BT  Pebbidbnt— iJABILnr. 

A  mortgage  reciting  that  bank  had  caused 
instrument  to  be  executed  in  its  own  name  by 
H.,  ita  president,  signed,  "People's  Savings 
Bank,  H.,  President,"  and  pn^wly  acknowledg- 
ed aa  morteaga  of  bank,  was  that  of  the  l)ank, 
and  not  of  H.  individually;  the  fact  that  name 
of  H.  was  not  preceded  by  word  "by"  and  fol- 
lowed by  "as  president"  not  showing  that  mort- 
gage was  executed  by  H.  IndiriduaUy. 

[Ed.  Note^For  other  caaee,  see  Oorporati<ma, 
Cent.  Dig.  S  1789.] 

2.  OOHPOEATIONB  <^>403 — iNSTBUHXnTS  BJXE- 
ODTBD  BT  IliniVinUAI/— CoNBTBUOnON. 

Signabues  affixed  to  an  instrument  do  not 
always  etmtrol  In  determining  whether  it  is  that 
of  the  corporation  indicated  or  that  of  person 
^gning  names;  so  courts  will  look  to  the  whole 
inBtrument  in  determining  the  same. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Oaxt.  Dig.  i  1739.] 

Appeal  from  Circuit  Court,  Elmore  Coun- 
ty; Leon  McGord,  Judge. 

Bill  by  Hrs.  M.  R.  Jordan  against  the 
Bank  of  Tallassee  and  the  People's  Savings 
Bank  ot  Tallassee.  Dcicree  for  plaintlfl,  and 
defendants  appeal.  Affirmed. 

,  Frank  W.  Lull,  of  Wetmnpka,  and  T.  G. 
HilyOT,  of  Tallassee,  for  appellants.  W.  A. 
Jordan  and  Ball  &  Samford,  all  ot  Mont- 
gomeETt  tw  appdlee. 

MATFIELD,  J.  '  Appellee  ffied  her  bill  to 
foreclose  a  mortgage  executed  by  the  Peo- 
ple's Savings  Bank  of  Tallassee.  Before  the 
bill  was  filed  the  property  mortgaged  was 
owTeyed  by  the  mortgagor  bank  to  another 
bank,  the  Bank  of  Tallassee,  the  grantee  as- 
suming liability  to  pay  the  debt  of  comidaln- 
ant  secured  by  the  mortgage.   The  principal 


secured  by  the  mortgage  was  not  to  mature 
untU  June,  1917,  bat  tbe  mortgage  ctutract 
contained  many  covenants  on  the  part  of  the 
mortgagor,  such  aa  to  keep  the  properiy  In- 
sured for  tbe  benefit  of  the  mtntgagee  as  her 
Interest  might  appear,  to  aaeeee  the  mortgag- 
ed property  for  tarns,  and  pay  the  taxes, 
promptly,  and  to  pay  tbe  Interest  on  the 
Ifflnclpal  debt  in  monUily  installmenta.  A 
breadb  of  any  of  these  conditions,  or  of  some 
aOiera  wltli  certain  quallflcatlons»  not  neces- 
sary to  mention  should  at  the  election  of 
the  mortgagee  mature  the  whole  debt,  and 
Umefore  warrant  a  foredosure  aa  fOT  tlie 
principal  and  other  charges  and  indebtedness 
secured  by  the  mortgage. 

The  bin  alleged  a  breach  of  oondltlona  In 
tbe  failure  to  properly  insure  the  property  in 
accwdance  with  the  ooTsnants,  and  declared 
the  whole  of  the  Indebtedness  secured  to  be 
due  and  payable,  and  sought  to'  have  tbe 
mortgage  foreclosed,  making  the  assignee  or 
grantee  ot  the  mortgaged  ^cverty  a  paitj 
to  tbe  UU. 

The  defendants  ead&  danurred  to  the  bill, 
assigning  various  grounds  oi  demurrer.  Tbe 
demnrTo:  being  overruled,  eadi  defmdant 
answered,  admitting  most  all  of  tbe  aver- 
ments  of  the  bill,  except  those  avwments  al- 
leging a  breach  of  the  covenants  or  condi- 
tions of  the  mortgage  In  sncb  sort  as  to 
mature  the  entire  indebtedness.  These  alle- 
gations were  denied,  and  the  answer  also  a^ 
tempted  to  set  up  facts  to  show  a  waiver  on 
the  part  of  the  mortgagee  of  the  right  to  en- 
force such  covQumts  or  conditions  of  the 
mortgage. 

A  hearing  was  bad  on  the  bill,  answer, 
and  proof;  and  complainant  was  awarded 
the  relief  prayed,  after  a  decree  for  an  ac- 
counting to  ascertain  the  amount  of  the 
mortgage  debt  due.  From  the  decree  re- 
spondents appeal,  assigning  various  grounds. 

[1,2]  The  bill  was  well  drawn,  and  the 
breaches  of  the  conditions  and  coTenanta  ot 
the  mortgage  were  well  alleged.  The  bill 
was  not  subject  to  any  of  the  grounds  of  de- 
murrer assigned  or  argued.  The  bill,  to- 
gether with  its  ^hiblts,  showed  that  the 
mortgage  was  properly  executed  by  the  cor- 
poration. The  instrument  did  not  show  on 
its  face,  as  claimed,  that  it  was  executed  by 
Holloway  individually,  but  that  it  was  ex- 
ecuted by  him  as  president  of  the  corpora- 
tion and  bank.  The  mere  fact  that  the  name 
"H.  S.  Holloway"  was  not  preceded  by  the 
word  "by"  and  followed  by  the  phrase  "as 
president"  did  not  show  that  the  mortage 
was  executed  by  Holloway  indlvldaally. 
Courts  do  not  look  solely  to  the  name  of  the 
corporation,  nor  to  that  of  the  officer  or 
agent  writing  tbe  name  and  his  own,  in  de- 
termining whether  a  givoi  instrument  waa 
executed  Iqr  the  corporation,  or  by  the  per- 
son signing  bis  name  or  that  of  the  corpora- 
tion to  such  document,  but  look  to  the  whole 


4teBPor  other  eases  Mt  Bam*  tople  and  KBY*NUHBSE  U  all  Kar-Numb«red  DlKtsta  and  ladexM  r 

Digitized  by  L^OOg 


UcLENDON  T.  BMPIBG  31ININ6  CO. 


937 


Instrument,  Its  body,  its  recitals,  Its  other 
indlda  of  execution,  as  tbe  acknowledgment, 
If  snch  It  has— as  well  as  to  the  signatures 
to  the  instrament  Tbe  signatures  or  names 
affixed  to  an  Instrament  do  not  always  con- 
trol In  determining  whether  tbe  Instrument 
Is  that  of  tbe  corporation  Indicated,  or  that 
0t  tbe  person  who  signed  tbe  names.  Nei- 
ther do  the  words  "by"  and  "as"  preceding 
or  following  the  name  of  the  corporation,  or 
that  of  the  Individual  or  officer  signing  or 
writing  such  name,  always  control  In  deter- 
mining  by  whom  tbe  given  Instrument  Is  ex- 
ecuted and  who  is  bound  thereby. 

Oonstruli^  the  mortgage  in  anestlon,  we 
have  no  hesitancy  In  saying  that  It  was  prop- 
erly executed  by  tbe  People's  Saving  Bank 
of  TaUassee,  a  coriraration,  the  execnting  be- 
ing done  by  or  through  Its  president,  H.  S. 
Holloway. 

Tbe  attesting  clause,  Including  ttie  slgna- 

tores  and  the  a^nowledgment,  Is  as  follows: 

"In  witness  whereof  the  said  People's  Savings 
Bank  baa  caused  this  instrument  to  be  execated 
tn  its  own  name  by  B.  S.  Holloway,  its  presi- 
deut,  under  its  oozporate  seal,  this  the  22d  day 
of  June.  1912. 

rrhe  Peoi^s  Savings  Bank  of  ndlassee,  Aitu, 
^  B.  Hfdloway,  Fres't 

"Attest: 

"W.  A.  Jordan. 
Q.  Hilyer. 

*frhe  State  of  Alabama,  Elmore  Gonnty. 

"I,  T.  O.  Hilyer,  a  notary  pablic  in  and  for 
said  coonty  and  atat%  hereby  certify  that  H. 
S.  HoUoway,  aa  president  of  the  People's  Sav- 
ings Bank,  a  corporation,  whose  name  is  Ngned 
to  tbe  foregoing  morttrage,  and  who  is  known  to 
me,  admowledffed  before  me  on  this  day,  that 
being  informed  of  the  contents  of  the  mortgage, 
he,  as  such  officer  and  with  full  authority,  exe- 
cuted the  same  ndantarily,  on  tbe  day  the  same 
bears  date,  for  and  as  the  set  of  said  corpora- 
tion. 

"Given  under  my  hand  this  22d  day^of  June, 
A.  D.  1012.      T.  O.  Hilyer.  Notary  finblie." 

The  authorities  cited  by  appellants  to  show 
that  this  was  not  the  mortgage  of  tbe  bank, 
but  of  Holloway,  are  not  apt  or  in  point. 

It  thus  appean  to  be  so  plain  and  certain 
tliat  the  instrument  is  the  mortgage  of  the 
corporation  and  bank,  and  not  that  of  Hollo< 
way,  that  it  needs  no  citation  of  authority 
to  support  this  holding.  Moreover,  when  we 
come  to  the  answer,  It  admits  the  execution 
as  alleged  in  the  bill. 

We  agree  with  the  chancellor  in  his  find- 
ing that  the  allegations  as  to  breaches  were 
supported  by  the  proof,  and  that  complain- 
ant was  entitled  to  all  the  relief  decreed; 
and  we  find  no  error  of  whidi  the  appd- 
lants  can  complain. 

None  of  the  questions  argued  have  been 
overlooked,  but  we  deem  it  unnecessary  to 
discuss  those  not  specifically  dealt  with,  or 
to  dte  authorities  In  support  of  the  decree. 

Affirmed. 

ANDBRSON,  O.  J.,  and  SOUEBTILLB 
and  THOMAS,  JJ.,  concur. 


(1»  Ala.  482) 

McIiEINDON  et  aL  T.  EMPIBB  MININO  00. 

(6  Div.  46&) 
(Supreme  Court  of  Alabama.    April  6,  1917.) 

1.  Appkal  awd  Ebbob  ^374(41  —  Bonds — 

NBCEsaiTT— CODKTT  TaX  OmCEBS. 
Tax  officers  of  a  county  against  whom,  as 
such,  mandamus  is  granted,  having  do  person- 
al interest  In  the  litigation,  but  being  represen- 
tativee  of  the  state  and  the  public,  beinfe  clothed 
with  powers  and  duties  to  be  exercised  m  behalf 
of  the  state,  need  not  give  the  bond  required  by 
Code  1907. 1  2S4S.  on  appeal  f^m  Judgment  on 
a  remedial  writ,  but  are  within  ue  spirit  of 
section  2440,  providing  that  the  state  is  entitled 
to  all  remedies  for  enforcement  of  rights  be- 
tween individuals  without  giving  security. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2008-2010.] 

2.  Tazahoh  ^»526  —  Assessuent  —  Valua- 
tion BT  SiNOUB  MBUBEB  OF  BOABD. 

Under  Act  Seat.  14.  1015  (Gen.  Acts  1916, 
pp.  416,  420)  St  78,  79,  providbig  that  the  opin- 
ioa  ol  tbe  majori^  of  the  county  board  of  equal- 
ization shall  govern  in  the  valuation  and  equal- 
isation of  values,  valuation  by  a  single  member 
with  no  action  thereon  by  toe  board  or  a  ma- 
jority of  its  members,  does  not  bind  it  or  the 
state,  notwithstanding  any  custom  or  agreement 
among  the  members. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8  900.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; B.  a  Crow,  Judge. 

Mandamus  by  the  Empire  Mining  Com- 
pany against  D.  B.  MdOendon  and  others. 
From  an  adverse  Judgment,  defendants  ap- 
peal Reversed  and  rendered. . 

W.  li.  Martin,  Atty.  Gen.,  and  P.  W.  Tur- 
ner, Asst.  Atty.  Q€3i.,  for  appellants.  E.  J. 
Smyer,  of  raimfaghprn,  for  appellea 

SOBIEBTILLE,  J.  The  appeal  Is  from 
an  order  of  the  circuit  court  granting  to  the 
petitioner  a  peremptory  writ  of  mandamus 
commanding  tbe  respondents — ^who  are  re- 
spectively the  tax  assessor,  the  tax  collec. 
tor,  and  the  three  members  of  the  board  of 
eguallzati(m,  of  Jefferson  county — to  enter 
as  the  valaatlon  of  its  property  for  assess- 
ment a  certain  valuation  thereof  made  by 
respondent.  Klyce,  a  member  of  said  board, 
on  July  12,  1916,  In  lien  of  a  valuation  made 
and  entered  by  the  board  on  September  22, 
1016. 

Two  questions  are  presented  by  the  ap- 
peal: 

[1]  (1)  Are  the  respondents  required  to 
give  security  for  tbe  costs  of  appeal  under 
the  general  provisions  of  section  2843  of  the 
Code;  or  are  they  excused  therefrom  by 
reason  of  the  exemption  accorded  to  the 
state  in  that  regard  by  section  24403 

While  there  Is  for  many  purposes  a  dis- 
tinction between  state  and  county  officers 
(Ex  parte  WUey,  54  Ala.  22Q,  228),  yet  many 
county  officers  are  clothed  with  powers  and 
duties  to  be  exercised  in  behalf  of  the  state, 
albeit  their  functions  are  restricted  to  the 
territorial  limits  of  the  county,  for  which 
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th^  are  dected  or  appoJntad.  This  la  manl- 
fbatly  true  oC  all  cdBcera  irtw  diaze  In  the 
valmaoa  and  aaseasmeDt  of  pnqwrty  for 
taxation,  there  being  bdt  one  assessment  for 
botti  state  and  county  pupoaeK  In  the 
present  case  these  respondents  bsTe  no  pov 
sonal  interest  in  the  snbilect  of  lltlgatUm,  but 
are  the  .r^resentatlTes  of  the  state  and  the 
public — the  real  and  only  party  In  Interest 
In  Reynolds,  Avdltor,  t.  Bine,  47  Ala.  711. 
It  was  said,  per  Peck.  O.  J.: 

"The  motion  to  diamiu  the  appeal  because  se- 
curity for  the  costs  of  the  appeal  was  not  given 
must  be  orerroled.  This  proceeding  is  essen- 
tially,  except  as  to  the  name  of  the  party  against 
whom  It  la  instituted,  a  proceeding  against  the 
stata  ^nie  appellant,  as  auditor,  haa  do  Inters 
est  in  the  matter,  except  in  so  far  as  it  is  his 
duty,  as  a  public  state  officer,  to  protect  the  In- 
tercets  ot  toe  state,  and  he  ought  to  be  permitted 
to  do  tUa  without  snbjeetiBg  himself  Individ- 
oally,  tot  the  coit&  *  *  *  If  not  within  the 
letter  Boeh  cases  an  within  the  wcMt  of  sec- 
tion 8487  of  the  Bedsed  Ood&" 

We  approve  the  soundness  of  that  dedslon. 
and  Its  application  here  reqnlres  the  over* 
rullns  of  i^)pel]ee's  motltm  to  dismiss  the  ap- 
peal for  want  of  security  for  costs. 

[2]  (2)  Was  the  valuation  of  petlttoner's 
property  by  a  single  member  of  the  board  of 
equalization,  with  no  action  ttiereon  by  the 
board,  m  by  a  majority  of  Its  members,  bind- 
ing upon  the  board  and  upon  the  state? 

A  county  board  of  equalization,  as  created 
and  regulated  by  the  act  of  September  14, 
IQIA  (Gen.  Acts  1916,  p.  413).  is  composed  of 
three  members,  and  It  is  expressly  provided 
(section  78)  that  'the  opinion  of  the  majori- 
ty of  said  board  shall  govern  in  the  valuation 
and  equalization  of  values  of  all  property." 
This  is  repeated  In  section  79.  When  any 
objection  is  made  to  the  returns  certified  liy 
the  board,  or  any  two  of  them,  to  the  tax  as- 
sessor, "it  shall  be  the  duty  of  the  board 
to  examine  under  oath  any  complaining 
property  owner  and  to  examine  any  other 
witnesses  under  oath  as  to  the  rea8<mable' 
cash  value  of  the  property  of  such  owner, 
and  if  it  is  found  from  the  evidence  that  the 
valuation  placed  by  the  board  on  the  prop- 
erty was  not  60  per  cent  of  the  reasonable 
cash  value  of  such  property,  then  they  shall 
correct  the  valuation  or  assessment  so  that 
It  will  show  60  per  cent  of  the  reasonable 
cash  value,  and  such  corrected  amount  shall 
constitute  the  taxable  value  of  said  proper- 
ty ;  but  If  the  board  shall  find  from  all  evi- 
dence that  the  valuation  placed  on  the  prop- 
^■ty  was  60  per  cent  of  the  reasonable  cash 
value  thereof,  then  said  valuation  shall  stand 
as  the  taxable  value,  of  said  property." 

The  authorities  are  uniform  to  the  oonclu- 
irion  that: 

"Where  an  assessment  Is  required  to  be  made 
by  a  board  composed  of  several  officers,  the  law 
intends  that  it  shall  be  the  joint  act  of  all  the 
members  of  the  board,  and  an  assessment  made 
by  one  or  more  members  without  the  concur- 
rence of  the  rest  is  invalid,  unless  it  is  adopted 
by  the  full  board."  87  Gyc.  963,  dttng  the 
cases* 


The  exception  to  tUs  mle  Is  that  the  action 
of  a  majori^  of  the  board  will  be  legally  soffi- 
cient  where  Joint  or  concurrent  acticn  hws  he&n 
attempted  and  baa  failed,  either  because  some 
of  the  members  refuse  to  act  or  because  of  an  ir- 
raooDcilable  dUEneace  of  o^niao.    87  Qye. 

Mr.  BorroDgha  says: 

"The  wflii^t  of  authority  Is  that  a  majority 
of  the  assessors  required  by  law,  duly  qualified, 
may  act  and  their  acts  are  as  valid  as  if  done 
by  all  of  the  assessors.  But  the  act  must  be 
that  of  the  majority,  and  where  It  appears  that 
it  is  only  the  act  of  one  assessor,  where  1h« 
law  reauires  several,  it  is  vtAi.  Nor  does  it  give 
an;  vahdity  to  the  act,  where  there  are  five  as- 
sessors, to  show  that  it  was  the  usage  in  the 
town  to  dMde  It  Into  districts,  and  Mch  as- 
sessor to  act  independmtly  of  the  othus  In  mak* 
lug  the  assessment  Such  an  assessment  Is  the 
act  of  one  assessor,  and  not  of  all  or  a  majority. 
Their  duties  cannot  be  performed  by  deputy." 
Burroughs  on  Taxatios,  S  94;  Middleton  r. 
Berlin.  18  Conn.  189;  Granger  v.  Parsons,  3 
Pick.  (Mass.)  382;  Stokes  v.  State.  24  Waa. 
621. 

In  any  case  the  valui^tlon  or  assessment 
must  be  the  act  of  the  board,  directed  by  at 
least  a  maj<»lty  of  its  members,  whether  it 
be  tNUKd  upon  an  original  Joint  agreemoit. 
or  upon  the  opinion  of  a  minority  adopted 
the  board.  A  county  board  of  equaliza- 
tion Is  a  body  of  limited  statutory  powas. 
When  it  acts  It  must  proceed  in  acovdaiice 
with  the  mandates  of  the  law  of  Its  creatlinL 
To  hold  that  the  act  of  one  member  of  the 
board  ot  three  Is  binding  upon  the  state  or 
the  dtizen  would  be  anbverslvs  of  law  and 
policy  allkft  Nor  can  such  a  result  be  vali- 
dated merely  because  the  members  of  the 
board  have  so  agreed,  nor  becanse  Oie  prop- 
erty owner  has  oonaented  to  that  procedure. 
Neither  custom  nor  agreement  can  set  aside 
the  mandates  of  public  law  involving  the  in- 
terests of  the  state.  State  v.  HiOl,  172  Ala. 
316,  64  «outh.  500. 

It  has.  Indeed,  been  held  Hiat  when  two  of 
the  three  Judges  of  this  oonrt  were  dlaqnall- 
fled  to  act,  the  parties  might  1^  written 
agreement,  filed  of  record,  qualify  the  sin^ 
remaining  Judge,  dthn  altme  or  in  conjuno* 
tlon  with  i^edal  Judges  agreed  upon,  to  rai- 
der the  Judgment  ot  the  court  Bnllani  v. 
Lambert,  40  Ala.  2(M;  Donn«U  v.  Hamilton, 
77  Ala.  6ia  This  was  opheld  because  It 
was  done  under  the  solonhly  recorded  agree- 
ment of  the  parties,  whldi  estopped  them 
from  denying  their  own  authoilaatlon.  And 
It  was  merely  a  watvor  of  tb^  right  to  Judg- 
ment by  the  bench. 

In  the  instant  case,  wh&e  acting  as  ap- 
praisers, and  di8c3urgtng  a  public  Judicial 
duty,  the  members  ot  the  board  were  without 
authority  to  make  any  agreement  for  the 
state  In  derogation  ot  the  egress  mandates 
of  the  law  under  whldi  alone  they  were  au- 
thorized to  act  Had  the  board,  as  a  board, 
adopted  the  act  of  Klyce,  a  different  question 
would  be  presented.  We  have  not  overlooked 
the  conditions  and  circumstances  under 
which  the  board  and  Its  members  were  acting 
during  the  session  at  which  this  particular 
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ralaation  of  petitioner's  property  was  made 
by  Klyce,  nor  the  hardship  to  petitioner  by 
reason  of  the  repudiation  by  the  board  of  a 
valoation  agreed  to  by  it.  in  good  faith  no 
doubt.  But,  as  we  view  the  case,  none  of 
these  considerations  can  affect  the  result, 
and  their  dlscasslon  would  be  oseleas. 

We  hold  that  petitioner  does  not  show  it- 
self entitled  to  the  writ  oommanding  the 
respondents  to  reinstate  npon  their  respec- 
tive books  and  records  the  valuation  made 
by  Klyce,  as  the  Judgment  or  finding  of  the 
board  of  equalization.  We  do  not  hold  that 
the  Talnatton  made  by  the  board  on  Sep- 
tember 22,  1916,  was  valid  and  «mtndllz«; 
a  decision  of  that  question  being  unnecessary 
In  t-hiH  case. 

The  demurrers  to  the  petition  should  have 
been  sustained,  and  the  Judgment  of  the 
circuit  court  will  be  reversed,  and  a  decree 
here  rendered  sustaining  the  demurrers,  In 
accordance  with  the  views  above  expressed. 

Reversed,  rendered,  and  remanded. 

ANDEBSON,  a  and  MATFIBLD  and 
THOMAS,  J  ooncur. 

(199  Ala.  427) 

WRIGHT  V.  BMPIEB  GOAL  00,    (6  Dir. 
452.) 

(Supreme  Court  of  Alabama.  April  12,  1917.) 
New  Tbiai.  i3=s>68— Gbouhds— Tbbdiot  Con- 

TBABT  TO  iKSXEDOnORS. 
Where  ^e  court  at  defendasfs  request  and 
with  plaintifPa  ezpreaa  consent  gave  efaai^ies 
which  under  the  undisputed  evidence  were  in 
effect  the  affirmative  (aiarge  for  defendant,  an 
order  of  the  court  setting  aside  a  vardict  for 
the  plaintiff  will  not  be  reversed  «i  aiqwal, 
since  auch  verdict  was  contrary  to  the  instrue- 
tions  of  the  court. 

[EU.  Note.— F<»r  other  cases,  see  New  TeUL 
Cent  Dig.  U  1S2-184.] 

Appeal  from  Cinmlt  Court,  Walker  Coun- 
ty; J.  3.  Curtis,  Judge. 

Action  by  Bd  Wright  against  the  Bmpire 
Goal  Company.  A  verdict  for  plaintiff  was 
set  aside  and  new  trial  awarded,  and  plain- 
tiff appeals.  Affirmed. 

Lelth  &  Gunn,  of  Jasper,  f<Hr  imtpeUant 
A.  F.  Fite,  ftf  Jasper,  fiff  aiipeUee. 

MAYriBLD,  J.  The  only  question  pre- 
sented on  this  appeal  la  whether  or  not  the 
trial  court  erred  in  setting  aside  a  verdict  In 
favor  of  plaintiCf  (appellant  here)  and  award- 
ing a  new  trial. 

Tb&  record  has  been  carefully  examined, 
and  we  are  not  prepared  to  say  that  the  trial 
court  erred  in  awarding  a  new  trial.  While 
the  trial  court  did  not  In  terms  g^ve  the  af- 
firmative charge  for  the  defendant  on  every 
Issue  sutenitted  to  tiie  Jury,  it  did  in  effect 
so  charge  the  Jury ;  and  many  of  the  (diarges, 
which,  under  the  undisputed  evidence,  were 
In  effect  the  affirmative  charge  for  the  de- 
fendant, were  given,  not  at  plaintiff's  request. 


but  at  detendant'e  request,  and  with  the 
express  consent  of  plaintUE  that  they  be  giv- 
en. So  there  is  no  doubt  that  the  verdict  of 
the  Jury  was  therefore  contrary  to  the  in- 
structions of  the  court ;  and  for  this  reason, 
if  fvF  no  other,  we  would  not  reverse  the 
order  and  Judgment  of  the  trial  court  award- ' 
ing  a  new  trial.  We  do  not,  however,  mean 
to  Intimate  that  there  were  not  other  reasons 
Justifying  the  actim  of  the  trial  court 
Affirmed. 

ANDERSON,  a  J.,  and  SOMBBTILLB 
and  THOMAS,  JJ.,  concur. 

^"^^  (189  AU.  4M) 

STATE  ex  reL  BRANDON  et  al.  v.  FBINOfQ 

et  aL   (6  Dlv.  603.) 
(Supreme  Court  of  Alabama-    April  12,  1917.) 

1.  Statoms  «=»76(4)  —  Validitt  —  Local 
Laws — Selsction  or  Jury. 

Loc  Laws  1915,  p.  470,  abolishing  the  jury 
commiadon  for  a  coruin  county  and  conferring 
its  powers  on  the  board  of  revenue  therrf>y 
created,  does  not  violate  Const.  |  105,  provid- 
ing that  no  apecial  or  local  law  shall  be  enacted 
in  any  case  which  Is  iH^ded  f(w  by  gmertl 
law,  Uiough  there  was  a  general  law  providing 
for  the  selectiDg  and  drawing  of  joron  by  other 
boards,  since  it  is  part  of  the  Judicial  history 
of  the  state  before  and  since  too  adopticoi  m 
that  OoDstltutifm  that  the  methods  and  agen- 
cies for  selecting  jurors  have  been  provided  for 
by  both  local  and  general  statutes,  and  it  can- 
not bo  [ffesumed  that  the  framerg  of  the  Coa- 
stitution  intended  to  i»6hibit  such  practice. 

[Ed.  Note.— For'  otber  cases,  see  Statutes, 
Cent.  Dig.  S  78%.] 

2.  Statu ras  <e=>76<l)  —  Vaudxtt  —  Local 
Laws— Genesaj:.  Law  on  Sake  Subjsot. 

Mero  chang«  in  the  terms  or  wording  be- 
tween the  local  and  general  Jaw  or  <^er  unes- 
sential change  will  not  save  the  local  law  frwn 
being  declared  void  under  CMist.  S  106,  prc^lblt- 
ing  local  laws  in  cases  provided  for  by  general 
laws. 

[Ed.  Note.— For  other  eases,  seo  Statutes, 
Cent  Dig.  {  77%.] 

3.  SiATOTBa  «3»ia4(8)  —  Title  —  Scope  in 

GZJUUS  OF  BOABD  OF  HeVKNITE. 

The  title  of  Loc.  Laws  1916,  p.  470,  whi<di 
is  an  act  to  establlrii  a  board  of  revenue  to 
prescribe  its  powers  and  duties  and  to  ab<diBh 
the  jury  commission,  le  broad  enou^  to  Include 
tho  provisions  of  the  act  ab<rfiBhmg  the  Jury 
commissitHi  and  conferring  tlu  antbori^  to  se- 
lect jurors  on  the  board  of  revenue. 

4.  Statdtbs  «=^107(11>— Sdbjeot— CasATiON 
OS  New  Boabd— Abolztior  or  Juby  Com- 
mission. 

Loc.  Laws  1916,  p.  470,  abolishing  the  jury 
commission  toe  a  certain  county  azul  confer- 
ring its  powers  on  the  board  of  revenue  thereby 
created,  does  not  contain  more  than  one  subject 
contiaiy  to  Const  {  45. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  1S4.] 

5.  Statutes  ^=3141(1)  ■—  Refeai.  —  Genbrai, 
Clause. 

Loa  Laws  1916,  p.  470,  creating  a  board  of 
revenue  for  a  certain  county  and  abt^bing  the 
jury  commission,  and  repealing  all  acts  incon- 
sistent therewith,  ia  not  invalid  under  Const  i 
45,  as  amending  or  r^>ealing  other  laws  without 
setting  them  out  in  fuU. 

[Ed.  Note.— For  other  cases,  sea  Statutes, 
Cent  Dig.  SS  48.  198,  20^  "^ 
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6.  Statutm  *=>8%  (1>— LocAi,  Law— Ammtd- 
XHO  ^temsAZ.  Law. 

Loc  Laws  1016,  p.  470,  creating  a  board 
of  nvonue  and  abt^isbine  Jury  commission  with- 
in a  named  county,  whidi  is  complete  within  it- 
self and  merely  refers  to  a  general  act  after  the 
execution  of  the  local  act,  is  not  enactment 
of  a  local  law  by  the  amendinx  of  a  general 
law  in  evaflitHi  <n  the  constitntional  prorisioo 
against  the  passaga  of  local  laws  wunout  no- 
tice thereof. 

[Ed.  Note.— For  other  caaea,  see  Statotea, 
Gent.  Dig.  |  6.] 

7.  STATDTB8  «=3l02(l)— 'IhCBUBI  OT  FEB— 
LOOat.  IiAW— NXW  DUTIES. 

A  local  law  imposinc  new  duties  upon  cer- 
tain officers  and  providing  compensation  for 
the  performance  of  thoae  duties  does  not  violate 
Omul  |  101,  snbd.  24,  prAiUtiug  increa^iv 
the  fees  of  offioers  by  local  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  I  U4.] 

8.  QfFICUS  «==>100(1)  —  INOTXASING  FeSB  — 

Tebu  of  Office. 
Loc.  Laws  1915,  p.  470,  creating  a  board  of 
revenue  and  abolisfainc  a  jury  commisrion  and 
XHToviding  that  it  ahafi  take  effect  immediately 
ao  far  as  necessary  for  electing  at  the  next  elec- 
titm  the  members  of  tiie  board  of  reronue,  but 
that  the  jury  ccHnmission  shall  not  be  abolished 
until  the  ex[dration  of  the  term  of  its  members, 
does  not  violate  Const  S  281,  prohibiting  the 
increase  of  fees  during  the  term  of  office  ^  ihB 
Incumbents 

[Bd.  Note.— For  other  cases,  see  Officers.  Oeat. 
Dig.  H        168,  16fr-167.) 

0.  STATims  «=36H09— LooAL  Laws— Nonos 

— SUFFIOIJSKCT. 

A  notice  <3t  Intention  to  pass  a  local  law 
which  was  a  fair  ««npendiam  of  the  act  intro- 
duced and  passed  ana  would  gire  almost  as 
modi  information  as  to  the  omect  and  ^fact 
of  the  intended  law  ss  would  tbs  act  Itself  is 
suffiidenL 

[Ed.  Note.— For- oUur  osses^  ses  Statutes, 

Cent  Dig.  |  &] 

10.  COKBTITUTIONAL  LaW   *=346{1)  —  DbTBB- 

uihation  of  c0n8titotiokal  questiqr  — 

Questions  Not  Baised. 
The  Supremo  Court  will  never  seardh  for 
ccmstitntiDnal  infirmities  in  statutes,  but  will 
consider  mly  those  questions  raised  and  Insist- 
ed UPfU. 

[Bd.  Note.— For  other  cases,  see  Oonstitatioa* 
al  Law,  Oent  Dig.  {  43.] 

Appeal  from  Oircnlt  Court,  Tuscaloosa 
Count7 ;  Henry  B.  Foster,  JudK& 

FetitloQ  by  the  State  of  Alabama,  on  the 
relftUon  of  W-  W.  Brandtm,  and  others,  for 
QUO  warranto  to  determine  If  A.  F.  Prince 
and  otlters  constltnte  the  Jury  Commissioners 
of  Tuscaloosa  Oonntj,  and  to  Inqolre  bjr  what 
authority  tbc?  iuOA  said  <^ce.  Fnxn  a  de- 
cree refusing  to  grant  said  writ,  relators  ap- 
peaL  Berersed  and  rendered. 

The  title  to  the  act  (Local  Laws  1916,  No. 
729,  p.  470)  is  as  follows: 

"An  act  to  establish  a  board  of  reronue  of 
Tuscaloosa  coon^,  Alabama,  to  prescribe  its 
powers  and  duties,  to  fix  the  compensation  of 
its  members,  to  provide  for  the  election  ot  Its 
members  and  fix  their  terms  of  office,  to  provide 
tot  a  cleilt  and  engineer,  and  to  abolish  the 
court  oi  county  commisaoners,  the  board  d 
public  wortcs,  and  the  jury  commission  of  said 
coun^.** 


Hie  following  nodes  was  published  once 
a  week  for  four  consecative  weeks  In  the 
West  Alabama  Bre^,  a  newi^iMper  pabllsbed 
in  Tuscaloosa  county,  Ala.,  said  pnbllcatlona 
being  on  the  6th  flay  of  January,  1815,  viz.: 

"Notice  is  hereby  given  that  at  tiie  1816  ae^ 
alon  of  the  L^ialatnre  of  Ahcbama  tiieie  will 
be  introduoed  a  tnU  seeking  the  enactment  dI  a 
law,  providing  for  the  estaMidtment  of  a  board 
of  revenue  tor  Tuscaloosa  county,  Ala.,  and 
abolishing  the  court  of  county  commisBionerB; 
board  of  puUic  works,  and  Jury  ctHomission  <x 
said  oounty,  ^Tlng  to  sudi  board  of  revenue 
any  and  aU  powers^  tfghta,  responsibilitiea,  and 
duties  as  are  now  possessed  oy  the  Court  <rf 
county  ccHnmissioDers,  board  m  pnUic  works, 
and  jury  cnnmlasion,  providing  for  a  clerk  of 
said  board,  fixing  his  compensation,  and  pra- 
scribing  his  duties,  fixing  the  compensation  of 
the  members  of  said  board  of  revenue,  antbor- 
ising  said  board  of  revenue  to  employ  an  engi- 
neer when  in  its  opinion  necessai?,  providing 
when  said  board  shall  hold  its  sessions,  provi^f 
ing  that  no  member  of  said  board  shall  directly 
or  indirectly  be  interested  in  any  contract  ft» 
the  repair  or  improvement  of  roads  or  bridges 
in  Tuscaloosa  coo&ta^,  and  providing  for  the 
ponishmoit  of  any  violation  thereof,  providing 
for  the  selection  of  the  members  of  said  board 
of  revenue,  and  providing  for  the  time  that 
said  bill,  if  enacted  shall  become  a  law."  Yi^ 
ume  2,  p.  3830,  House  Journal  1915l 

Foster,  y«mer  &  Rice  and  J.  P.  Vande 
Voort,  all  of  Tuscaloosa,  for  appellants. 
Oarkson  ft  MorrlaeCte^  of  Tuscaloosa,  for  ap- 
pellees. 

USATFIBLD,  J.  nils  Is  a  statutOTy  qno 
warranto  proceeding  to  oust  Qie  juxy  com^ 
mlsstosera  of  Tuscaloosa  county.  The  ded- 
slon  ot  this  case  InTOlves  the  constltatlon- 
alitr  oC  a  lom  act  of  the  Legislature,  which, 
if  Talld,  virtually  abiflishes  the  office  of  Juiy 
commissioners  for  Tuscaloosa  county,  and  im- 
poses the  duties  uid  oonfers  the  powen 
thereof  upoa  a  board  ot  leraiue  created  or 
provided  by  the  some  act  l%e  trial  court 
held  the  act  Invalid.  The  reporter  will  set 
out  the  title  of  the  act,  and  the  nofcloe  oC 
the  proposed  passage  ot  the  MIL 

[1]  It  Is  first  insisted  that  so  modi  otf  Oie 
act  as  oonterred  the  jHSwers  and  Imposed  the 
duties  of  the  Jury  commission  upon  the  board 
ot  revalue,  violated  sectimi  106  ot  the  pres- 
ent state  Oonstltntion  (that  of  19(0).  That 
section  reads  as  follows: 

'Vo  special,  xwivate,  or  local  law,  excmt  a 
law  fixing  the  time  ot  holding  courts,  ahall  be 
enacted  in  any  case  wfaidi  is  provided  for  by  a 
general  law,  or  when  the  relief  sought  can  be 
given  by  any  court  of  this  state;  and  the 
courts,  and  not  the  Legislature,  shall  judge  as 
to  whether  the  matter  of  said  law  is  provided 
for  by  a  general  law.  and  as  to  whether  the 
relief  sou^t  can  be  given  by  any  court;  nor 
shall  the  L^slatnre  mdlrectly  uiaet  any  such 
speciaL  private,  or  local  law  by  the  partial  re- 
peal of  a  gen  oral  law." 

The  Insistence  is  that  the  only  effect  of 
eectimis  9,  10,  and  19,  which  relate  to  the 
matter  of  selecting  and  drawing  the  Jurors 
and  Juries  for  Tuscaloosa  county,  is  now, 
and  was  before  the  local  act  was  passed,  pro- 
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Tided  for  by  a  Kcneral  law,  and  that  tlie  local 
act  therefbra  violates  aectlon  106  of  ttw  Oon- 
fltltntiOD. 

We  cannot  agree  to  or  CMicur  In  tbls  in- 
sistence. There  Is  not  now,  and  was  not,  at 
the  date  of  the  passage  of  the  local  statr 
vte,  any  law  which  authorized  boards  of 
revenne  or  courts  of  county  commissioners 
to  draw  or  select  the  Juries  and  Jurors  for 
Tuscaloosa  county.  The  fact  that  there  was 
a  general  law  by  whidi  the  Juries  for  that 
county  could  be  drawn  by  other  boards  or  of- 
ficers did  not  prevent  the  Legislature  from 
providing,  a  local  cmactmoit,  that  the 
Juries  shall  be  drawn  by  other  boards,  of- 
ficers, or  jwrsons  than  those  provided  for  in 
file  general  law.  There  is  no  oonstitnticHial 
provision  requiring  that  laws  as  to  draw- 
ing and  selecting  Juries  shall  be  uniform  in 
all  the  counties  or  In  all  of  the  courts  of  the 
stata  The  purpose  and  effect  of  the  sections 
of  the  local  act  In  qnestloii  was  to  confer  the 
powers  and  Impose  the  duties  Incident  to  the 
sheeting  and  drawing  <»f  Juries  for  ttiat  coun- 
ty upon  a  board,  or  officers,  or  persons,  who 
could  not  theretofore  exercise  sudi  powers, 
after  withdrawing  these  powers  and  duties 
from  another  board,  officers,  or  persons  who 
had  theretofore  exercised  the  same.  Herein 
we  see  that  the  object  and  effect  of  the  local 
law  was  to  work  a  radical  change  In  the  law 
apptlcaMe  to  Tuscaloosa  county  as  to  select- 
ing and  drawing  the  Jurors  .and  Juries  tor 
that  county. 

If  we  should  hold  that,  merely  because 
there  Is  a  general  law  provldtaig  for  the  se- 
lecting and  drawing  of  Juries  for  the  several 
countlea,  none  of  its  provisions  can  be  chang- 
ed 1^  a  local  law,  It  would  be  tantamount  to 
holding  that  a  local  law  cannot  be  passed 
upon  that  subject  We  do  not  think  that 
this  Is  the  meaning  of  section  105  of  the  Con- 
stltntion,  nor  that  such  was  the  Intent  of  the 
Constitution  framers  In  ordaining  It. 

It  is  a  part  of  the  Judicial  history  of  this 
state  before  and  since  the  adt^tlon  of  the 
Constitution  of  1001  that  the  methods  and 
agencies  for  the  selecting  and  drawing  of 
Jurors,  etc,  have  been  provided  for  by  both 
local  and  general  statutes.  As  b^ore  stated, 
there  being  no  constitutional  provision  re* 
<iulring  the  laws  on  this  subject  to  be  uni- 
form in  all  the  counties  or  all  the  courts,  the 
Ijeglslature  may  provide  different  laws  for 
different  counties ;  and  It  1b  difficult  to  con- 
ceive how  a  more  radical  difference  could  be 
£lven  effect  than  to  provide  by  one  law  that 
the  Juries  shall  be  selected  and  drawn  by 
a  Jozy  commission  to  be  appointed  by  the 
Oovemor,  and  by  another  that  such  duly  and 
function  shall  be  performed  tiy  a  board  of 
revenue  or  court  of  county  commissioners  the 
members  of  which  are  elected  by  the  voters 
of  a  particular  county. 

The  mere  fact  that  the  things  to  be  done 
by  each  board,  or  all  the  members  thereof, 
are  the  same^  does  not  make  the  laws  whifib 


authorize  the  doing  of  the  Same  things  by 
different  boards  or  dlfferoit  officers  the  same 
laws;  they  are  different  laws  though  they 
relate  to  the  same  subjects  or  subject-mat- 
ters. This  is  well  illustrated  by  many  local 
laws,  rating  to  boards  of  revenne  or  courts 
of  county  commissioners,  repeatedly  uidield 
by  this  court  notwithstanding  there  are  gen- 
eral laws — an  entire  chapter  of  the  Oode — 
relating  to  this  subject.  See  report  of  case 
of  Dunn  v.  Dean,  71  South.  709,  where  many 
cases  of  this  kind  are  cited  and  reviewed  to 
the  effect  that  such  laws  are  not  void  under 
section  lOS  of  the  Ocmstitntlott.  Again,  the 
mere  fact  that  there  are  general  laws  rat- 
ing to  circuit  and  chancery  courts  does  not 
prevent  the  Legislature  from  providing,  by 
local  laws,  for  other  courts  to  do  the  same 
work  and  discharge  the  same  functions  and 
powers  as  by  such  general  provisions  authoriz- 
ed. The  general  laws  and  the  local  laws  In 
this  respect  are  different,  and  not  the  same. 

[2]  Of  course,  It  has  beu  hrtd  that  mere 
(Ganges  in  terms  or  wording  between  the 
local  law  and  the  general  law,  or  any  other 
unesBOitial  change  showing  an  attempt  to 
evade  or  avoid  the  constitnttonal  provisifms, 
will  not  save  such  local  laws  frcsn  being  de- 
clared void;  but  in  the  case  before  us,  as 
we  have  shown,  there  is  a  vital  and  material 
difference  between  the  general  and  the  local 
law  in  question. 

[3-6]  The  title  of  the  local  act  In  question 
la  sufficiently  broad  and  comprehensive  to 
embrace  the  sections  and  provisions  of  the 
act  of  which  complaint  is  here  made.  Nor 
is  there  more  than  one  subject  In  the  title 
or  In  the  body  of  the  act,  In  the  sense  or 
meaning  of  section  45  of  the  C(Histitutlon. 
Nor  does  the  act  or  the  title  offend  this  sec- 
tion of  the  Constitution  by  amending  or  re- 
pealli^  other  laws  without  setting  out  In  full 
the  law  so  amended,  etc.  The  act  in  question 
Is  not  an  amending  or  a  repealing  act,  with- 
in these  provisions  of  the  Ccmatitutlon.  Nor 
is  it  at  all  objectionable,  in  that  It  is  the  en- 
actment of  a  local  law  by  the  amending  of 
a  general  law,  and  therefore  attempts  to 
evade  the  constitutional  provision  as  to  the 
passage  of  local  bills  without  notice  there- 
of. The  act  \a  complete  within  itself ;  mere- 
ly refers  to  a  general  act  as  to  the  execu- 
tion of  the  local  act  It  does  not  purport  to 
amend  or  revive  or  repeal  any  act  or  law,  ex- 
cept in  so  far  as  prior  acts  are  In  conflict 
with  its  provistons:  and  this  it  would  do 
without  any  reference  to  such  laws  so  amend- 
ed, revived,  or  repealed.  Sudi  statutes  are 
not  within  the  purview  of  section  45  of  the 
Oonstltntion.  State  v.  Bogers,  107  Ala.  444, 
Id  South.  909,  82  L  B.  A.  620. 

[7]  Imposing  new  and  additional  duties 
upon  certain  officers,  and  providing  compen- 
sation to  them  for  performing  the  same,  does 
not  offend  the  Constitution  (subdivision  24  of 
section  104)  as  against  increasing  the  fees 
of  officers  ligr  local  laws.  Dunn  v.  Dean, 
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pra;  State  ex  uSL  Yandtrer  r.  Buke,  ITS 
Ala.  no.  S7  SoDtta.  870. 
[•]  Tbe  act  In  question  does  not  offend 

section  381  of  the  Gonstltntioii,  as  to  tbe  In- 
crease of  teea,  etc^  during  tlie  term  of  ofllce 
ot  tlie  bicnmbent ;  because  It  was  not  made 
to  take  efltoet  daring  tbe  term  of  any  locam- 
bent,  within  tbe  meaning  of  this  provision. 
Brandon  t.  Askew,  172  Ala.  100,  64  South. 
60B. 

[I]  Tbe  notice  of  the  intention  to  pass  the 
local  act  in  question  was  sufficient  to  advise 
tbe  local  public  of  the  substance  of  the  pro- 
posed law  and  of  its  essential  features.  In 
fact.  It  was  a  fair  omnpendium  of  the  act  In- 
troduced and  paaaeA.  The  notice  would  give 
almost  as  much  Information  as  to  the  object 
and  effect  of  the  Intended  law  as  would  the 
act  itself!  Certainly  so  as  to  the  proTlsl(Hi8 
in  question.  Thomas  t.  Ounter,  170  Ala. 
165.  54  South.  283;  Christian  T.  State,  171 
Ala.  52.  54  South.  1001. 

[II]  We  have  treated  all  the  obJectlfMis  to 
the  constitutionality  of  the  act,  which  are  in- 
sisted upon  or  called  to  our  attoitlon,  and 
we  find  no  merit  in  any  of  them.  This  court 
will  never  go  out  of  Its  way  to  search  for 
constltntional  infirmities  in  statutes;  It  will 
cfmsider  those  questions  only  which  are  rais- 
ed and  insisted  upon. 

It  results  from  what  we  have  said  that  the 
local  act  in  question  Is  not  unconstitutional, 
and  that  the  trial  court  erred  In  its  ruling 
to  the  contrary  effect,  and  that  the  Judg- 
ment appealed  from  is  reversed.  A  Judgment 
will  be  here  rendered  ousting  appellees  from 
the  office  of  Jury  commlBsloners,  and  direct- 
ing the  appellants  to  exercise  the  powers  and 
perform  tbe  duties  of  Jury  cMumlssloners 
for  Tuscaloosa  county. 

Beversed  and  rendered. 

ANDEBSON,  C.  J.,  and  80BIER7ILLEI 
and  THOMAS,  3 J.,  concur. 

(180  Ala.  866)  . 
STATE  V.  MONTGOMERY  SAV.  BANK. 
(3  Div.  249.) 
(Supreme  Court  of  Alabama.    F^.  S,  1917. 
Behearlog  Denied  March  23,  1917.) 

1.  Appeal  ard  Easoa  ^:»1027  —  Habuzabs 
EaHOB— Effect  of  Recovxbt. 

Where  Uie  judgment  is  in  favor  of  plaiutiflf, 
who  appeals,  the  Supreme  Court  will  not  con- 
sider as  reversible  error  any  ruling  of  the  pri- 
tnaiT  court  bearing  merely  <»i  tbe  naked  ques- 
tion of  defendant's  liability,  and  not  affecting 
the  amount  of  the  damages  recovered,  however 
erroneous  it  may  be  in  fact,  because  any  sudi 
ruling,  if  error,  was  harmless  to  plaintiff. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  9  4033.J 

2.  Dbpositabies  «=»10  —  Pcbuc  Monets  — 
DiscnABas  of  Bank— Patubnt. 

Where  a  bank,  having  on  deposit  about 
$100,000  to  tbe  credit  of  tbe  president  of  the 
board  of  convict  inspectors  of  the  state,  in  good 
faith  delivered  to  such  president  or  tiis  authoriz- 
ed egent,  the  chief  clerk  in  the  convict  depart- 
ment, funds  or  values  to  tbe  amount  of  the  do- , 


posit  on  the  order  at  tbe  prendent,  tW  Wsk 
wss  dladiaried  from  ilabUity  to  aoooont  to 
state  for  the  funds  or  values  thns  lesCPied  b? 
it  to  the  state's  duly  antborised  and  qmiower- 
ed  head  of  the  convict  depoitmeat,  wW  was  the 
vvptr  lawfully  designated  reoeiptor  and  easto- 
dian  of  funds  coming  to  the  state  throagh  tW 
operation  and  aetiTUy  of  the  couTiet  devart 
mcnL 

[Ed.  Note.— For  other  esssi^  see  DcporitaiMa 
Cent.  Dig.  H  23-26.] 

3.  Itearas  ^»12&— Fuirna  or  Oohtot  Boaaa 
—Statute. 

^Rie  net  balancs  nt  fnnds  emanstinc 
the  convict  department  of  the  state  is  governed, 
in  respect  <tf  its  custody  by  the  pieiodcttt  wt 
board  of  ccnvict  inspectors  and  their  pajuiisi 
to  the  treasurer  of  the  state,  by  tbe  method  4e- 
aned  by  Code  1907,  f  6409,  cmiBtitntiiic  tbe 
prei^eut  the  oolleetor  of  accounts  doe  the  state 
in  the  otmvlet  department,  and  requiring  qoar- 
terly  ssttlementa  br  him  with  the  atate  aoAtor, 
whose  act  in  entiMag  shme  anthuclsas  tiM 
president  to  pay  to  the  state  treasurer,  and  the 
state  treasurer  to  recave,  fnnds  derived  fron 
the  activi^  of  the  ooavlct  deparUDent;  the 
visiMis  of  the  section,  in  ceniMetim  witli  scetjaa 
6515,  providing  that  the  stata  convicts  shall 
be  hired  at  wacb  labor,  etc.,  as  may  be  determin- 
ed by  the  board  of  inspectors,  having  in  view 
the  Old  of  making  the  nstem  self-snstainiog  as 
far  as  enisistent  wlUi  humane  treatment.  pre> 
eluding  the  appUcatlon  dC  seetkm  044.  author- 
izing stato  ofBclals  to  d^>odt  to  the  credit  of  tbe 
state  treasnrer.  subject  to  his  ordar,  poblie 
funds  in  thdr  custody. 

[Ed.  Note^EVir  other  oaaes,  see  Statsi^  Oat 
Dig.  I  121.] 

4.  Staiks  ^»75  —  OmoEBa  —  PKmDKBT  or 
BoABD  or  CoHTicr  IirSFBoroBa— DnaOA- 

TioK  or  Attthobitt. 
The  prendent  of  the  board  convict  in- 
spectors could  delegate  to  the  diief  derk  in  tbe 
convict  department  antlu^ty  to  receive  from  a 
bank  In  wbich  they  were  depoidted  to  the  presi- 
dent's credit  funds  and  values  belooging  to  the 
convict  department 

.  Note.— For  other  cases,  see  States,  Oait. 
176.] 

Appeal  from  Olty  Oooxt  of  SAmtgomery; 
Oaston  Onnter,  Judge; 

Actum  by  the  State  of  Alabama  ngainat  tbe 
Montgomwy  Barings  Bank.  Fran  n  Jodc- 
ment  for  plaiiUlff,  it  appeala.  TEWutorrcd 
from  Gomt  of  Appeals  under  nectkm  9,  Acts 
1911.  p.  448.  Affirmed. 

W.  li.  Martin,  Atty.  Gen.,  B.  B.  Evlns,  of 
Greensboro,  and  Stelner,  Crura  &  Well,  of 
Montgomery,  for  appellant.  Ball  ft  Samford. 
of  Montg<Hnery,  and  Logan  A  Logan,  of  Gn- 
terviUe,  for  the  State. 

McCLELLAN,  J.  [11  This  action  was  in- 
stituted by  the  state  of  Alabama  against  tbe 
Montgomery  Savings  Bank  (appellee)  to  re- 
cover the  sum  of  $100,000.  The  complaint 
contains  the  common  counts  as  well  as  counts 
declaring  upon  a  conversion  by  the  bank  of 
funds  belonging  to  the  state.  Following  a 
verdict  for  the  plaintiff  assessing  tbe  dam- 
ages at  one  cent  and  Judgment  entered  in 
accordance  therewith,  the  plaintiff  moved  for 
a  new  trlaL  This  motion  was  overmied. 
Where  the  Judgment  appealed  from  is  In  fa- 
Yot  of  the  plaintiff,  and  plaintifl  aspeals. 


[Ed. 


>Fw  othw  OMW  MS  mns  topic  mod  KOT-MTJUBBR  In  all  Kar-Namb«rad  DlgasU  and  iBdssai 

Digitized  by ' 


Google 


STATE  T.  MOKnOOMEBT  SAV.  BAJStK 


943 


tbls  oonrt  "wUl  not  consider  u  rerttrEdble 
error  any  mllns  of  tbe  primary  court  bear- 
ing mwdy  cm  the  naked  onestlon  of  tbe  dft- 
f^kdaut's  IlabUUv,  and  not  affecting  the 
araooDt  of  tbe  damages  racorered*  however 
ernmeoas  It  may  be  In  fact,  because,  if 
error,  such  ruling  Is  orror  without  Injiur 
to  the  tOalntlO."  Bandle  t.  B.  B.  I«.  A  P. 
Co^  160  Ala.  814,  316,  68  Soutb.  918,  919, 
amd  cases  there  dted. 

J.  O.  Oakley  was  presldrat  of  tbe  board  of 
convict  Inspectors  during  the  year  1912,  and 
up  to,  to  wit,  March  12,  1913.  Theo  Lacy  was 
chief  clerk  in  the  convict  department  On 
March  8,  1913,  Oakley,  as  president,  had  to 
his  credit  on  general  deposit  with  the  ap- 
pellee a  balance  of  aiq;>roxlmately  $40,000. 
On  that  day  Lacy  totdi  to  the  bank  che<^ 
and  drafts  f^om  Tarlona  parties  payable  to 
Oakley,  as  president,  aggregating  $103,868.92. 
These  checks  and  drafts  were  listed  on  a  de- 
port slip  form  on  whi<A  this  appeared:  "De- 
posited  with  Montgomery  Saring  Bank,  Mont- 
gomery, Ala.,  March  8,  1913.  Credit  of  J. 
G.  Oakley,  Prest  •  •  •  Deposited  JHy 
Theo  Lacy."  Aside  from  the  date  and  names 
<]uoted,  the  fiice  of  tbe  form  was  stereotyped. 
On  tbe  back  of  each  ot  the  <3ie(dc8  and 
drafts,  tbe  aggregate  amount  of  which  con- 
Btl toted  the  sum  last  stated,  through  the 
use  of  a  rubber  stamp,  these  words  were 
Impressed:  'Tor  deposit  only,  James  O.  Oak- 
ley, President."  And  on  the  becik  of  each 
ducks  or  draft,  OaUey,  In  bla  own  hand, 
bad  made  tbls  Indorsement:  *'J.  O.  Oakley, 
^res."  Subsequent  to  a  specific  agreement 
between  tbe  r^resmtatire  of  tbe  appellee 
and  Oakley  wltb  respect  to  tbe  cOUeetlon  .of 
these  checks  and  drafts  to  be  stated  the  total 
amount  represented  them  was  credited  in 
order  upon  the  existing  general  deposit  ao- 
ccrant  of  Oakley  as  president;  the  descrlb- 
•ed  deposit  dip  being  accq^ted  the  bank 
without  dunge.  On  Mardi  11,  1918,  in  ac- 
cordance with  tbe  agreement  Just  referred 
to,  the  check  <rf  Oakley  as  president  on  the 
appdlee  fior  $110,000  was  paid  to  Lacy,  large- 
ly in  cash,  along  with  ezdiange  for  tbe  difrar^ 
ence.  Lacy  absconded  therewith,  was  later 
tried,  and  is  now  aerring  sentences  imposed 
for  his  embesBlemait  The  agreonent  al- 
luded to,  together  witti  tbe  reasons  inducing 
It^  was  Ola:  OaU^a  accounts  with  tbe 
state  were  in  conrae  of  examination  by  a 
atato  examinw  ot  acconnti^  and  OaUcgr  deslr^ 
«d  to  have  In  cash'  aU  tbe  funds  bdwglng  to 
tbe  state  diargeable  asalnat  him.  Oakl^ 
wanted  these  checks  and  drafts  collected  at 
the  earliest  moment,  and  the  proceeds  In  cash 
delivered  for  use  in  settling  bis  accounts 
with  the  state.  After  conferaoce  between 
Oakley  and  tbe  bank's  officer  it  was  apedf- 
ically  agreed  tbat  Ibe  bank  should  undertake 
to  serve  his  purpose  by  Tuesday,  March  11, 
1918,  though  It  was  also  agreed  that  Oakley 
would  tate  exchange  fw  the  amoont  the 
bank  oould  not  oolleet  by  Mardi  11,  1913. 
anpplementary  of  tbe  amount  in  cash  that 


was  collected.  According  to  this  testimony 
the  bank  was  created  the  agent  ot  Oakl^  to 
collect  the  checks  and  drafts  delivered  to  it 
on  March  8,  1913,  and  pay  tbe  same  to  Oak- 
ley ;  the  agreement  as  made  operating  to  pre- 
vent, as  to  these  checks  and  drafts,  the  crea- 
tion of  a  general  dq^Kult  by  Oakley  with 
the  bank.  The  state  Insists  that,  when  the 
statements  and  Indorsements  on  the  deposit 
sUp  and  on  the  checks  and  drafts  and  the 
bank's  act  of  crediting  tbe  aggregate  amount 
of  these  diecks  and  drafts  on  the  general 
d^Kwlt  account  of  Oakley  as  president  and 
the  crediting  of  the  payment  of  the  $110,000 
check  tm  that  account  are  considered,  at  the 
very  least,  an  Issue  for  the  Jury  to  dedde 
was  made  by  these  matters  of  evidence,  via. 
whether  there  was  a  deposit  of  the  amount 
represented  by  these  checks.  In  tbe  brief  for 
appellee  it  is,  in  effect,  admitted  tbat  the 
issue  indicated  was  a  matter  detmnlnable 
alone  by  tbe  Jury.  Because  of  tbe  view  pre- 
vailing In  this  court,  it  is  not  now  important 
to  consider  the  ulttmate  effect  of  the  Issue 
and  of  its  solution  upon  the  fate  of  this 
appeal.  Wbetber  the  funds  or  valnea' de- 
livered to  Lacy  In  consequence  of  OaHey*a 
check  for  $110,000  wen  tb»  result  of  an 
order  against  a  general  depodt  aocoaut  in 
Oakley's  favor  or  not  Is  not  now  regarded  as 
an  influential  or  contrdllng  factor  In  tbe 
present  review  of  the  Judgment  on  «4ildi 
this  ai:^)eal  is  based. 

[t]  Our  eoodudon  la  that,  aluoe  Oakley,  as 
president  of  the  board  of  cwvlct  Inqwctora, 
was  at  tbat  time  the  propw,  lawtoUy  design 
Dated  receiptor  and  custodian  of  fuztds  com- 
ing to  the  state  tbroi^  tbe  ivaatlon  and 
activity  of  tbe  cmvlct  d^ttmn^  indndtng 
the  collection  ot  demands  of  the  state  against 
debtors  to  It  In  oonaeqnenea  ot  tbe  oondnct 
of  its  convict  department,  the  delivery  In 
food  faith  to  Oakley  or  to  hla  autborlied 
agoit,  Lacy,  the  diief  derk  in  the  dc^nrt 
ment,  by  this  bank,  of  funds  or  values,  was 
a  delivery  or  payment  wherefrom  resulted 
the  discharge  of  the  tank  from  liability  to 
account  to  the  state  for  funds  or  values  thus 
restored  by  It  to  tbe  stete'a  duly  anUunlxed 
and  oi^owered  head  ot  the  conrict  d^art- 
ment.  There  is  no  evldraioe  ot  mala  fldea  on 
the  part  of  the.  bank  In  making  or  whan  mak- 
ing this  delivery  to  Lacy.  The  evidence  is 
conclusive  to  the  point  that  the  entire  basis 
of  this  acOon  was  and  is  funds  and  values 
deUrered  to  the  diltf  derk  on  ttm  order  of 
tbe  presldoit  of  tbe  board  ot  convict  In- 
spectwa.  aesiee,  if  our  stated  cooduakm  Is 
correct,  tbe  bank  was  due  iha  general -af- 
firmatlTe  charge:  and  errors,  if  any,  inter- 
vening were  wUbout  prejudice  to  this  a^iel- 
lant.  It  ia  provided  In  OoOb,  1  6016,  aa  fol- 
lowa: 

"Tbe  state  convicts  diall  be  hired  or  emplt^ed 
at  such  labor  and  in  such  places  and  under  such 
r^rulatioDS  within  the  state  as  may  be  deto- 
mined  by  the  board  of  inspectors,  with  the  ap* 
im>val  of  the  Oovemw  bavi&s  in  view  the  end 
of  maUng  the  ^vtem  isU-sustelniag  aa  tar 
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as  cmisistent  with  the  hnmaae  treatnumt  «f  the 

CODTtctS." 

Code,  {  0480,  prorldeK 

"The  president  oi  the  board  of  inspectors  shall 
saperintend  the  manacemmt  of  the  eonvicts, 
and  all  subordinate  officers,  perscms,  or  ffoarda. 
It  shall  bo  his  dotr  to  see  that  the  laws  In  re- 
lation to  ctwricts  and  the  rulee  ot  the  board  ot 
Inspectors  are  enforced ;  and  his  orders  shall  be 
obeyed  bj  all  contractors,  officers,  guards,  and 
conricts.  He  has  the  general  OTendght  of  all 
the  officors  and  conTicts  and  oi  the  land  and 
other  proi>erty  beltmginfc  to  the  several  prisons: 
he  may  sell  by  order  of  the  board  any  personal 
property  not  needed  at  any  prison  end  cover 
the  proceeds  into  the  state  treasury  to  the  credit 
of  the  convict  fund,  and  may  order  any  convict 
transferred  frcun  one  prison  to  another  as  he 
may  think  ezpedient." 

[1}  By  Oode.  S  6490,  the  president  of  the 
board  of  convict  Inspectors  was  constituted 
the  collector  of  accounts  dne  the  state  In 
that  department;  and  quarterly  settlements 
were  required  by  him  with  the  state  auditor, 
whose  act  In  certifying  alone  authorized  the 
president  to  pay  to  the  state  treasurer,  and 
the  state  treasurer  to  receive,  funds  derived 
from  the  aetlTit7  of  that  departmrat.  The 
proTisions  of  this  statute.  In  connection  with 
that  numbered  6515,  and  the  method  and 
practice  prescribed  by  section  6499,  preduded 
the  application  of  the  provlslwui  of  Oode,  | 
6M,  whereby  state  ofiOcials  were  authorized, 
not  reiiQlred,  to  deposit,  to  the  credit  of  the 
treasurer  and  subject  to  his  order,  public 
funds  in  the  cnstory  of  such  officer;  the  net 
balance  of  funds  emanating  from  the  convict 
departmoit  being  governed.  In  respect  to 
their  custody  by  the  president  and  tb^  pay- 
ment to  the  treasurer,  by  the  «xcliulTe  metb^ 
od  defined  by  Code,  |  6499. 

niere  is  another  Inslstaice  on  the  part  of 
the  state  predicated  of  the  ruling  of  this 
court  in  Alston  v.  State.  92  Ala.  124,  9  South. 
732,  18  L.  R.  A.  6^,  wherein  it  was  ruled 
that  the  general  deposit  by  an  officer  of  a 
ctaedc  made  payable  to  him  in  discharge 
(when  paid)  of  money  due  from  the  draw» 
to  the  state  or  county  for  a  license  to  carry 
on  a  certain  business  wu  a  conversion  of 
the  funds  thus,  in  consequence  of  the  check's 
payment,  passing  to  the  general  credit  ac- 
count of  the  officer  on  the  books  the  bank 
to  whidi  It  was  delivered  for  collection  and 
credit,  the  action  b^ng  against  the  officer  to 
recover  tlie  sum,  the  bank  having  failed  aftw 
the  general  d^MNSlt  had  become  elfectlve.  Hie 
doctrine  of  that  decision  is  not  applicable 
to  the  case  under  consideration.  If  the  banlE 
Involved  in  the  Alston  Case  bad  actually  paid 
ttie  funds  tbere  in  questi(ni  to^  or  back  tOt 
the  office,  and  the  bank  had  been  sued  for 
the  money,  this  court  would  then  have  been 
Invited  t»  ezpreaa  its  Judgment  upon  the  legal 
effect  of  circumstances  that  are  present  <m 
this  anieal,  but  which  were  not  involved  in 
the  Alsttm  appeal.  That  ded^m  is  without 
bearing  on  the  questions  determinative  of  the 
case  at  bar.  Tbsn  is  also  argontoit  rested 
iqton  oonalderatioDa  that  are  suggested  by  in- 


quiries necessarily  arising  vE^iere  It  li  sought 
to  bind  the  state  by  acoQ;)tanoe8  ol  tiiedka  or 
drafts  by  officers  in  attunpted  foil  disdiai^ 
of  demands  in  favor  ot  the  state.  Tb%  deter- 
mination of  this  appeal  does  not,  In  our 
i(ni,*lnT<dve,  in  any  influential  or  eontroUIng 
seose,  ttiose  considerations,  since  the  funds 
and  values  delivered  on  Oakley's  order  to 
Lacy  represented  and  vrare  tlie  values  or 
funds  with  respect  to  which  Uie  taaOn  daim 
of  the  state  In  this  actkm  Is  concerned. 

As  we  have  indicated,  fbe  determinative 
question  on  this  appeal  is  whetbfw  the  delivery 
of  the  funds  and  values  to  the  diief  clerk,  on 
tiie  order  of  the  presidoit  of  the  board  of 
convict  inspectors^  was  a  lawfid  restoration, 
a  valid  d^very,  exonerating  the  bank  from 
liability  to  account  therefor  to  the  state?  A 
negative  refuse  to  this  question  would  re- 
quire, necessarily,  the  affirmation  that  in  the 
clrctunstances  surrounding  the  possession  of 
these  funds  or  checks  thus  resnltlng  from  the 
conduct  of  the  business  ot  the  convict  de- 
partment Imposed  on  the  bank  the  impera* 
tilve,  unavoidable  obligation  to  pay  or  to  de- 
liver them  to  the  state  treasurer;  that  offldal 
b^ng.  if  the  president  of  the  convict  board 
was  not,  the  only  authorized  receiptor  or 
custodian  of  the  funds  or  values  belonging  to 
the  state.  No  positive  law  to  which  reference 
has  be^  made,  oi  which  has  been  discovered, 
imposed  that  restrictive  duty  upon  the  bank, 
as  the  sole  means  whereby  11  could  acquit  U> 
self  of  liability  to  account  to  the  state.  So 
far  as  we  are  advised,  there  was  no  law  re- 
quiring payment  or  delivery  of  funds  deriv- 
ed from  the  operatlcHis  of  the  convict  depart- 
ment to  the  state  treasurer  except  throng 
the  process  defined  in  Code,  S  6499,  and  none 
that  wonid  have  authorized  the  state  treasur- 
er to  recdve  funds  from  the  service  here  in 
question  otherwise  than  through  the  method 
prescribed  in  Oode,  {  6499.  If,  as  appears, 
there  was  no  amthority  whereto  the  bank 
could  refer  a  payment  or  dellv^  of  these 
state  funds  to  the  state  treasurer  or  to  which 
the  state  treasurer  could  refer  as  warranting 
his  recdpt  of  these  funds,  derived  from  the 
(^rations  of  the  convict  departmrat,  it 
would  seem  to  be  quite  dear  that  the  process 
for  surrendering  these  funds,  and  thereby 
acquitting  the  bank  of  accountability  there- 
for, was  to  pay  or  deliver  »ich  proper^  of 
the  state  to  cbe  official  from  wIkhu  it  was  re> 
cdved  by  the  bank,  or  tb  whom  the  banl^s 
possession  Qiereof  was  attrlbatable;  the  act 
of  ao  paying  or  dellveiing  being  f^  from 
mala  fldes.  Bat  the  stated  Inqniqr  la  not, 
in  oar  t^lnloa,  alone  answraable  through 
QOb  method  of  ellminatlve  deduction.  The 
convict  d^Kuiment  Is  in  a  large  sense  a  com- 
mercial enterprise.  By  Oode,  |  6515,  a  wide 
discretion  is  committed  to  its  directors  in  tlie 
hiring  or  empU^ment  of  convicts  subject  to 
its  appropriate  contnd.  All  of  the  actlvltlea 
of  the  board  are  referable  to  tlie  government, 
care,  use,  and  preservation  of  ttipse  snOerli^ 
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the  penalties  of  offended  law.  A  derlcal: 
force  to  serve  Its  manifest  porposes  la  provid- 
ed by  law.  By  Code,  1  6499,  the  payment  ol 
demands  In  favor  of  the  department  Is  di- 
rected to  be  made  to  the  president  of  the 
board  of  inspectors;  and  he,  with  others  con- 
cerned In  service  of  that  d^artment.  Is  now 
required  to  be  bonded  (Gen.  Acts  1915.  p.  116). 
By  the  law's  direction  the  president  of  the 
board  was  the  collector  of  the  demands  which 
went  to  constltuto  the  approximately  $143,- 
000  (Including  the  $103,868.92  r^resented  by 
the  check  and  drafts  delivered  to  this  bank  on 
Mardk  8,  1913,  In  accordance  with  Oakley's 
order)  of  credl's  on  the  books  of  this  hank  on 
account  of  Oakley  as  president  In  effecting 
collections  he  was  authorized  to  effect,  and 
which  were  In  this  Instance  indubitably  made 
throuich  the  actually  paid  and  anticipated 
payment  of  orders  for  money  payable  to  him 
as  president,  no  fault  could  be  ascribed  to 
blm  or  to  the  bank  or  banks  affording  agen- 
dtf  for  collecting,  at  his  regoest,  sucb  oi^ 
ders  (diecks  or  drafts)  for  money  sezrlng, 
when  paid,  to  discharge  the  demands  of  the 
department  against  Its  debtor.  Whether  the 
official  would  assume  the  risk  (If  such  there  In 
fact  was)  In  axsoeptLog  such  orders  for  money 
In  his  favor,  subject  to  their  ultimate  honor 
and  satlofactlMi,  was  a  qoeBtlcnt  fw  him  to 
determine  on  bit  own  responsibility  as  an  of- 
ficial, charged  as  lie  was  In  the  premises.  He 
could  not  discbarge  the  demand  by  accepting 
anyUiing  oOier  than  mon^;  bat  that  be 
might  use  the  ordinary  agencies  for  the  trans- 
mission '  at  mtmey  or  for  the  rednctlon  to 
nuHwy  of  an  ord«  In  hit  ftrw  la  not  to  be 
doubted  In  this  day  of  tbe  practically  univer- 
sal emiA<vnient  of  banking  &dlltie«  to  tttetit 
the  prompt  discharge  of  demanda,  aq)e<da]ly 
of  large  otHumercial  enteqiTlses  of  tbe  type 
to  which  our  convict  department  may  be 
likened.  In  the  present  case  the  orders  tor 
money  delivered  on  Vaxtb  8, 1918,  to  appel- 
lee were  ^ttier  bmoied,  or  the  bank,  antici- 
pating their  honor,  advanced  the  anm  that 
tbelT  honor  would  have  produced.  Tbis  did 
not,  of  course,  operate  to  the  prejudice  of  any 
one.  The  delivery  by  this  bank  of  the  funds 
and  exchange  which  the  chief  derk  embezzled 
was  on  the  president's  order.  Section  100  of 
the  Gonstitution  of  1901  Is  without  bearing 
upon  the  Issue  under  consideration.  As 
shown,  the  laws  constituted  the  president  of 
the  board  of  convict  inspectors  the  proper 
receiptor  of  funds  devoted  to  the  payment  of 
demands  accruing  to  the  state  through  the 
operations  of  the  convict  department;  and 
IMiyment  of  demands  thereby  created  to  the 
president  of  tliat  board  was  payment  to  the 
state,  discharging  the  debtor's  obligation  to 
the  state  through  the  operations  of  the  convict 
department.  The  decision  in  Wolffe  v.  State, 
70  Ala.  201,  S8  Am.  Rep.  690,  only  oonsista 
with.  Is  not  at  all  opposed  ta  the  concdu- 
slons  attained  here.  It  was  therein  held  that 
Wlolffe's  liability  to  the  state  was  due  to  the 
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fact  that  he,  with  full  knowledge,  collaborat- 
ed with  Vincent,  the  state  treasurer,  in  mis- 
applying the  state's  money  to  Vincent's  pri- 
vate account;  and  this  legal  result  followed 
from  the  premises  thus  stated  In  79  Ala.  on 
page  207,  S8  Am.  Bep.  690: 

"The  UlegaUt?  is  found,  not  1b  tiie  receipt  of 
the  money  by  Vincent;  he  teat  entitled  to  it; 
not  in  the  purdiase  of  exchange;  he  had  aath<^ 
ity  to  purdiase  It  It  consisted  alone  in  the 
applicatioD  of  the  funds  of  the  state,  having 
the  earmark  of  its  ownership,  to  Vincmt's  in- 
dividnal  uses.  In  this  both  Vincent  and  Wolffe 
partidpated,  actively  and  knowingly."  (Itali«i 
si^plled.) 

[4]  Unless  it  can  be  affirmed  that  such  de- 
livery could  only  be  made  to  Oakley  himself, 
it  Is  manifest  that  this  delivery  to  the  chief 
clerk  was  a  delivery  to  the  president  of  the 
board  of  convict  Inspectors.  The  inquiry  in- 
volvee  the  matter  of  the  delegability  vel  non 
of  the  president's  stated  power,  authwlty. 
and  duty  with  respect  to  the  collection  of  de- 
mands and  the  handling  of  funds  derived 
from  the  operations  of  the  convict  depart- 
ment The  following  response  of  our  Court  of 
Appeals  in  Lacy's  Case,  13  Ala.  App.  229,  230, ' 
68  South.  706.  Judge  Brown  writing,  to  the 
same  Inquiry,  though  necessarily  dUfOrently 
there  related,  impreases  the  court  as  being 
presently  applicable,  manifestly  aoand,  and 
Mmduslve  to  the  effect  that  the  president  of 
the  board  could  validly  delegate  to  the  chief 
clerk  the  avthwlty  be  emdaed  in  receiving 
the  values  in  qnestlMi  tnm  tbe  bank: 

"It  is  insisted  that  the  matter  of  hai>j1inr  Oie 
funds  of  the  convict  department,  in  view  ol  the 
provisions  of  the  statute  requiring  all  accoustB 
to  be  paid  to  the  president  the  board,  and 
requiring  him  to  make  guartedy  settlement,  is 
a  personal  trust  committed  to  the  ptMident 
which  he  must  perform  In  person.  The  general 
rule  of  law  is  that,  when  duties  of  a  Judicial 
natnre,  sudi  as  involve  the  ezerdse  of  judg- 
ment or  discretion,  are  conferred  upon  a  potuc 
ofBccr,  the  ri^^t  to  perform  audi  duties  cannot 
be  delegated  to  another,  in  the  absence  of  an 
express  grant  ot  authority.  Mechem  on  Public 
Officers,  S  666;  36  Oyc.  869.  Bat  mechanical 
or  ministerial  duties  may  be  delegated  to  depu- 
ties, derkB,  or  assistants.  Mechem  on  Public 
Officers,  I  sea;  36  Oyc.  860;  Tbroop  on  Pnb- 
Uc  Officers,  H  660.  670.  Where  the  law  pio- 
vides  a  deriml  force  to  perform  the  miuiattxial 
duties  of  a  d^jwrtment  prescribing  their  duties 
in  general  terms,  as  in  the  case  of  the  convict 
department,  any  duty  of  a  ministerial  or  me- 
chanical nature  such  as  receiving,  accounting, 
paying  into  the  proper  channels,  and  keeping  a 
record  of  the  funds  of  the  department  in  the 
absence  of  an  express  provision  prohibiting  it, 
is  within  the  range  of  the  authority  of  the  der- 
ical  force, 

"The  law  dearly  contemplates  that  money 
belonging  to  the  state  will  be  brought  into  the 
state  treasury  through  the  convict  department, 
and  while  it  requires  all  moneys  due  the  de- 
partment to  be  paid  to  the  president  of  the 
board  of  inspectors,  and  requires  him  to  make 
quartetiy  settlement  with  the  state  auditor,  it 
clearly  ct»itemplates  that  a  complete  record  and 
strict  account  of  all  sudi  funds  shall  t>c  kept  by 
the  clerical  force  in  the  office  of  the  president, 
and  to  that  end  neceoattates  counting  and 
handling  of  cash  by  that  force  under  the  super- 
vision and  'direction'  of  the  prcsiduit.  Code, 
H  6480,  6486,  6498-6600.**  r^^^^l^ 
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It  remits  tnm  the  foregoliic  consldaTatlmis 
fltat  no  error  prejudicial  to  tbe  ajjpellant  nn- 
derltes  the  amqant  of  the  Jndgmoit  here  un- 
der review.  Since  the  defendant  (appellee) 
should  bare  profiled  In  the  oomt  bcOow,  and 
since  the  damages  awarded  the  pLatotUE  (ap- 
pellant) are  nombial  only,  the  Jodgmuit  wlU 
not  be  rerereed.  It  Is  hence  afflxmed. 

Affirmed. 

Aia>E}RSON,  a  J.,  and  8AYKB  and  QARD- 
NEB,  JJ^  concnr. 

{1»  AU.  W) 

WBSTBRN  UNION  TBUJGBAPH  CO.  T. 
LOUISVILLB  &  K.  B,  CO. 
(2  Diy.  632.) 

(Supreme  Ooart  of  Alabama.    Jane  80.  Idld. 
On.  AppUcation  Cur  Bebeaxhur, 
Feb.  10,  mi.) 

BiailKHT  DoiUnr  ^S»lia$)— OOKDSmrATION 

or  Land  Dsvoisn  to  Pdblxo  XJsb— FixAn- 

IHO — Statutb. 
In  a  t^egraph  cotopanyn  petition  to  con- 
demn land,  nnder  Code  1907.  1  8807.  relative 
to  the  oondemnation  of  property  already  d» 
voted  to  paUie  nie,  where  uie  amended  peti- 
tion faileo  to  allogB  any  fact  tending  to  bring 
the  case  within  the  section,  which,  as  construed, 
requires  a  real  necessity  for  tho  ccmdemnation, 
draiurrer  to  tSi«  petition  was  prc^wrly  sustained. 

VBH.  Note.— F(»r  other  casee,  aee  Shninent  Do- 
main, Cent  Dig.  |  512.] 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty; B.  M.  UlUer,  Judge. 

Action  to  condemn  an  easement  tor  a  tele- 
graph Uue  by  the  Western  Union  Telegraph 
Company  against  the  Louisville  ft  NoshTllle 
Ballroad  Company.  From  a  Judgment  deny- 
ing the  petition,  plaintUT  appeAls.  Affirmed. 

Busbtifm,  WlUiams  ft  Crenshaw,  of  Mont* 
g(Hnex7,  Forney  Ji^mston,  of  Birmlngbam, 
and  Albert  T.  Benedict  and  Frauds  B^  Stark, 
bom  of  New  York  OUr,  for  appeBant  Mal- 
lory  ft  Mallory.  of  Selma.  Dortdi,  Martin  ft 
AUflo,  of  Gadsden,  and  Jones,  Thomas  ft 
Field,  of  Sfontgomery*  for  appdle& 

PEBOUBIAM.  Affirmed,  upon  tSie  author- 
ity of  W.  U.  Tti.  Co.  T.  L.  ft  N.  B.  B.  Go.. 
71  South.  11&  AU  the  Justices  concur. 

On  Apidlcatlon  fOr  Behearlng. 

Upon  the  rerersal  of  the  cause  on  tlie 
former  appeal  the  petition  was  amended,  and 
demurrer  to  the  petition  as  amended  was 
sustained  by  the  court  below.  The  petition- 
er declined  to  plead  farther,  or  to  further 
amend  its  petition,  Judgment  was  entered 
denying  the  petition,  and  from  this  ludsment 
the  appeal  Is  prosecuted. 

In  r^dering  the  Judgment,  the  court  be- 
low also  rendered  an  opinion  (which  Is  tonnd 


In  the  record)  apediflcally  pointing  out  the 
assignment  of  denmrrer.  whidi  assignment 
was  considered  well  tsken,  as  Mmf*Am^  \jy 
the  following  langOMie: 

"Tho  petition  as  amended  fails  to  aver  that 
the  speafic  land,  or  portion  thereof,  or  interest 
therem,  soaght  to  be  condemned  by  petitioner 
for  its  public  use,  Is  actuallr  necessary,  and  no 
facts  are  alibied  showing  nie  actual  neeeasity 
for  the  spodfic  land,  or  portion  thereof  or  In- 
terest therein,  to  be  subjected  to  paUic  use  of 
the  petitioner,** 

It  clearly  appears  that  the  question  of 
vital  Importance  In  this  litigation  turns  upon 
the  proper  construction  of  section  3867  of 
the  Code  of  1907.  On  the  last  appeal  this 
court  departed  from  the  construction  givoi 
the  statute  in  the  case  of  W.  U.  TeL  Co.  v. 
L.  ft  N.  B.  B.  Co.,  184  Ala.  673,  62  South.  797. 
and,  speaking  of  what  we  construed  to  be 
the  proper  meaning  of  the  words  "actual  ne- 
cessity," said: 

"The  necessity  ia  defined  by  the  act  as  'actual.' 
meaning  'real,*  and  we  are  vt  the  opinion  tbat 
by  sneh  language  is  meant  sudi  actual  neceesitj 
as  arises  from  either  physical  or  overpowering 
economical  otmditions;  the  question  of  practical 
ability  to  bo,  of  course,  kept  constantly  in  view." 

The  amended  petition  failed  to  allege  a 
single  fact  tending  to  bring  the  case  within 
the  provisions  of  said  section  3867  as  con- 
strued by  this  court  on  former  ai^ieaL  This 
defect  was  distinctly  pointed  out  by  the  de- 
murrer, and  spedflcally  passed  upon  by  ttw 
court  b^low,  as  above  shown.  Petittoner  de- 
clining to  further  amend  the  petition,  or  to 
further  ^ead,  Judgment  was,  of  course,  ten- 
dered denying  the  petlUon. 

It  Is  eamesOy  Insisted  by  learned  ccransel 
for  BweUant,  co  Oils  appeal,  that  flw  <9ln- 
Ion  fax  this  case  on  the  last  appeal  was  not 
rested  upon  a  question  of  i>Ieading,  but  on 
one  of  proof,  and  tbat  this  court  was  not 
Jturtlfled  In  the  affirmance  of  the  case  upon 
the  mere  dtattw  of  the  abore  authoritj. 
We  are  unable  to  see  Qie  force  of  this  rea- 
soning, as  the  proTlsions  of  said  section  S867. 
not  only  require  tbat  sudi  actual  neoesstt? 
shall  be  proven,  but.  In  specifle  languageh  de> 
mand  that  It  be  alleged  In  the  petition.  Ve 
are  therefore  of  the  idew  ttiat  the  opinion  of 
this  court  on  former  appeal  Is  ample  author* 
Ity  upon  wblcb  to  rest  this  affirmance,  with- 
out further  comment ;  but,  out  of  due  defer- 
ence to  the  ability  and  industry  of  counsel 
fbr  appellant,  we  have  deemed  It  ai^ffoprlate 
to  make  this  response  to  tile  application  for 
rehearing. 

That  section  3867  of  the  Code  Is  applicable 
here  we  consider  a  proposition  so  clear  as  to 
call  for  no  further  discussion.  We  are  also 
clear  to  the  view  that  no  federal  statute  nor 
provision  of  the  federal  Constitution  Is  In- 
fringed  upon  by  the  conclusion  here  reached. 


^atFor  other  CM«  aee  ume  topic  mad  XST-NVHBBB  la  all  K«r-Namb««d  DIsests  and  laSiUs 
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OW  Ala.  tfn 

McDAMIBL  T.  UeS>AmiSS4.    (8  Dir.  8.) 
(Sopmne  Ooort  of  Alabama.   April  12,  1S17.) 

Homestead  ^160(1)— Auotuxnt  to  Widow 

—Appeal— To™  roB  Takiho. 
An  appeal  froia  a  d«ene  M  Hie  loobate 
Goart  eetunf  aaUe  and  allotting  to  the  widow 
a  homeateaa  out  of  the  eatata  of  her  deceased 
husband,  as  authorized  by  Code  1907,  H  4205- 
4290,  which  was  not  tahen  within-  20  days,  as 
required  by  section  4216,  will  be  dismissed. 

[Eld.  Note.~For  other  oases,  ios  Homestead, 
Cent.  Dig,  Si  294-^1.] 

.^veal  from  Probate  Court,  lAoderdale 
Coontr;  J.  F.  KooDce,  JuAga. 

PzDceedlng  between  N.  A.  McDanlel  and 
TluRiiaa  W.  McDaaieL  From  the  deoe^ 
Thomas  W.  McDanlel  appeals.  Appeal  dls- 
mlssedL 

WUllams  ft  Rcdierts,  of  Flormce,  tor  ap- 
pellant. Mitchell  ft  Hnghaton,  of  Florence, 
for  appellee. 

MAYFtBLD,  J.  This  is  an  appeal  from  a 
decree  of  the  probate  court  of  Lauderdale 
county,  confirming  the  report  of  the  commis- 
sioners who  set  aside  and  allotted  a  home- 
stead to  the  widow,  out  of  the  estate  of  her 
deceased  husband,  as  la  authorized  by  stat- 
ute. Code,  H  4205-4230.  The  statute  author^ 
Izing  appeals  from  such  decrees  (section  4216 
of  the  Code)  requires  the  appeal  to  be  taken 
within  20  days.  The  a[^>eal  in  this  case  was 
not  taken  within  the  prescribed  time.  The 
decree  appealed  from  was  ct  date  April  26, 
1916,  and  the  appeal  was  not  taken  until 
May  22, 1916. 

It  may  not  be  out  of  place  to  say  that  the 
record  and  the  briefs  were  examined  before 
we  noticed  that  the  appeal  was  not  taken 
within  time,  and  that  nothing  was  therein 
found  which  would  Justify  or  antbtnlce  a  i»> 
versal  of  the  Judgment. 

Appeal  dismissed. 


Ain>EIRSON,  O.  J.,  and 
and  THOMAS,  33^  concur. 


SOlOIHVniliD 


(1»  Ala.  480) 

BLAIB  T.  BLAIB.    (8  Dir.  960.) 
(Sni^miie  Conrt  of  Alabama.   April  12,  1917.) 

1.  EracncEnr  4ss99(3)—Txtub— Possession. 

In  a  statutory  real  '  action,  posseaaioa  of 
land  is  prima  fade  evidence  of  title,  and  is  suf- 
ficient to  support  recovery  a^inst  all  who  do 
not  show  prior  possession  or  better  title. 

[Ed.  Nots^-For  other  cases, 
Cent.  Dig.  H  18,  20-24,  27.] 

2.  BJEOTHXHT  «S>9(1)  —  iMQAL  TiTU— Dl- 
PERSES. 

In  statutory  real  action,  as  the  legal  tiUe 
only  is  involved,  plaintiS  can  recover  <mly  on 
a  superior  legal  title,  and  defendant  can  defeat 
a  recovery  only  by  legal  defenses,  and  the  eaui- 
ties  of  the  parties  cannot  be  asserted  or  re- 
garded. 

[Eld.  Note.~For  other  cases,  see  Ejectment, 
Cent.  Dig.  S  16-] 


8.  BJEcncBirT  «3>9(3)— Tm.B— FosaEssioH. 

In  a  statutory  real  action  the  showing  by 
plaintiff  of  poBseasion  in  her  grantors  at  the 
time  of  conveyance  was  sufficient  to  support 
the  action  In  the  absence  of  showing  by  defend- 
ant of  possession  of  the  land  in  himself  prior  to 
the  deed  to  plaiiuCifr,  in  which  event  plaintifl 
wonld  have  been  required  to  show  that  her 
grantors  had  the  legal  title,  and  that  It  there- 
fore iWBsed  to  her  by  the  deed. 

[EU.  Note.— For  other  caees,  see  DJectment, 
Gent  Dig.  ||  18,  20-24,  27.] 

4.  EviDEnoE  «E3>471GSfl9— QnirxoH  Etxdbhcb 
—Possession. 
Possession  is  a  fact  to  which  a  witness  may 
testify  or  upon  whitii  he  may  give  an  opinion  or 
condnsion,  though  this  is  not  true  as  to  title  to 
land. 

[Ed.  Note.-»-For  othra  cases,  see  Evidence, 
Chnt  Dig.  i  217U 

Appeal  from  Olrcnlt  Court,  Colbert  Coun- 
ty;  0.  P.  Almon,  Jndce. 

Statatoxy  actton  In  the  nature  of  eject- 
ment bar  Fannie  B.  Blair  against  H.  W. 
Blair.  Judgment  for  plaintiff  and  deCaidant 
appeals.  Affirmed. 

A.  Chrmidiael,  of  Tuscombla,  and  A.  J. 
Boulbac,  of  Sheffield,  for  appellant.  Mltcbell 
ft  Hnghston,  of  Flormce^  tov  lyiptflea. 

MAYFIBU),  J.  G%ls  was  a  statutory  «» 
tkm,  in  the  nature  of  ejectment,  bnragbt  by 
the  wife  against  the  husband.  It  was  tried 
mi  the  general  issue  of  doC  guilty. 

The  plalntUr  Introdnoed  In  erldence  a  war- 
ranty deed  from  third  parties,  conveying  the 
land  to  her,  with  proof  of  the  fact  tliat  her 
grantors  were  In  the  possession  of  the  land 
at  the  time  at  the  e3»cntlon  of  the  conrey- 
ance,  and  were  in  such  posses^n  by  and 
through  this  plaintifl  and  d<^endant  as  ten- 
ant; and  that  platntUf  continued  In  posses- 
sion thereof  until  At>iil,  191&  TtM  defend- 
ant Introduced  no  witnesses  or  proof  of  pos- 
session, «cept  a  cross-eraml  nation  of  plain- 
tiff, but  did  not  by  this  nuans  cootradict  the 
direct  testlmoiiy  of  i^idntUf.  At  the  concbi- 
slOD  of  the  evidence,  and  upon  the  request  of 
plaintiff  in  writing,  the  court  Instructed  the 
jury  as  follows: 

'*It  the  Jury  are  reasonably  satisfied  from  the 
evidence  that  H.  A.  Blair  and  Maggie  Blair 
were  in  posseaston  of  tbe  lot  sued  for  at  and 
before  tbey  executed  their  deed  to  plaintiff,  and 
that  tbey  did  execute  sach  deed  for  the  lot  sued 
for,  then  tbe  jury  wUl  find  for  the  jdaintiff." 

The  giving  of  this  charge  is  tbe  only  as- 
signment of  error.  There  was  no  error  in 
the  giving  of  this  charge;  If  the  facts  hy- 
pothesized therein  were  true,  tbe  plaintiff 
was  entitled  to  recover,  and  these  facta  were 
by  the  charge  fairly  submitted  to  the  deter- 
mination of  the  Jury.  And  they  evidently 
found  them  to  be  true,  as  they  could  do, 

[1]  The  possessIcHi  of  land  Is  prima  fat:le 
evidence  of  title,  and  Is  gofBdwt  to  support 
a  recovery  against  all  ^"^o  do  not  show  prior 
possession  or  a  better  tttl^*  ^*  Mont^ 

gomery.  111  Ala.  421,  ^  ftaoStt.  «V,  Heudon 
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T.  WUte,  62  Ala,  697;  McCaU  t.  Pryor,  17 
Ala.  633 ;  Badger  r.  Lffon,  7  Ala.  664. 

[2]  In  an  action  of  ejectment,  or  In  the 
corresponding  statutory  real  action,  the  legal 
title  oalj  Is  Involved.  The  plaintUf  can  re- 
cover only  on  a  superior  legal  title.  The  de- 
fendant can  defeat  a  recovery  only  by  legal 
defenses.  The  equities  of  the  parties  can- 
not be  asserted  or  regarded.  Mitchell  t.  Bob- 
ertson,  16  Ala.  412;  Nlckles  v.  Hastdns,  15 
Ala.  619,  50  Am.  Dec.  154 ;  McPherson  v.  Wal- 
ters, 16  Ala.  714,  60  Am.  Dec.  200;  Yon  t. 
FUnn,  34  Ala.  400 ;  Lomb  v.  Pioneer  Savings 
&  Loan  C!o.,  106  Ala.  591,  17  South.  670. 

[3]  If  the  defendant  had  shown  a  posses- 
sion of  the  land  In  himself  prior  to  the  deed 
to  his  wife,  then  the  plalatlfl  would  haTe 
been  required  to  show  that  her  graDtMS  bad 
the  le^l  tltle^  and  that  it  therefore  passed 
to  her  by  the  deed;  but  In  the  absence  of 
such  proof,  the  possession  of  the  grantors 
at  the  time  of  the  conveyance  was  a  fact 
suf&dlent  to  support  an  action  by  the  grantee 
against  all  who  show  no  better  title — one  of 
whom  was  the  defendant  In  ttils  action. 

[4]  It  is  argued  by  appellant  that  plalntlCF 
showed  no  facts  which  proved  that  her  gran- 
tors were  In  possession.  Counsel  are  in  er- 
ror in  this  contention.  Bnt  even  if  that  were 
true,  it  would  not  compel  the  refusal  of  the 
charge  In  qneslloD,  the  only  ^or  assigned, 
because  poesesston  Is  a  tact  to  wUdi  a  wit- 
ness may  testify  or  upon  whidi  he  may  give 
an  opinion  or  am  elusion,  titon^  this  is  not 
true  as  to  title  to  land. 

Affirmed. 

ANDEBSON.  O.  X,  and  SOME&VILLX] 
and  THOMAS,  J3.,  concur. 

0»  Ala.  #m    

WOODBUFB*      SATTEBFIELD  at  bL 
(8  Div.  900.) 
(Supreme  €V>urt  of  Alabama.    April  6,  1917.) 

Sdbboqation  ^3>17— Junior  Mobtqasebs. 

As  against  claim  of  wife  to  cancellation  of 
mortgage  given  by  her  and  her  husband  on  land 
Joiotly  acquired  by  them,  the  mortgagee  will  be 
subrogated  to  rights  under  prior  canceled  pur- 
chase-moner  mortgage,  paid  off  with  iwoceeu  of 
mortgage  sought  to  oe  canceled. 

[Kd.  Note.— For  other  cases,  see  Subnotion, 
Cent  Dig.  H  44-46.  66,  91.] 

Appeal  from  Chancery  Court,  itfii.TiThaH 
County ;  James  E.  Horton,  Jr.,  Chancellor. 

Suit  by  Lizzie  B.  Woodruff  against  J.  B^ 
Satterfleld  and  others.  From  an  adverse  de- 
cree, comjplalnant  appeals.  Affirmed. 

A.  E.  Hawkins,  of  AlbertvUle,  and  John  A. 
Lnsk  A  Son,  of  Guntersrille,  for  appelant 
D.  Isbell,  of  Ountersvllle,  for  appellees. 

THOMAS,  J.  In  the  Instant  case  the  blU 
is  filed  by  the  wife  to  cancel  a  mortgage  on 
an  undivided  half  interest  of  the  wife,  with 
the  husband,  in  the  lands  described  In  the 
hill.   It  is  dear  from  the  pleadings  and  the 


proof  that  the  husband  and  wife  Jt^ntly  ac- 
quired the  estate  conveyance  of  date  De- 
cember 29,  1909,  frcHu  B.  W.  Haynes  and 
wife,  the  recited  consideration  of  which  was 
$950.  A  vendor's  lien  was  retained  in  Haynes 
for  the  balance  of  the  purchase  money  doe 
by  said  Woodrnffs,  and  be  thereafter  trans- 
ferred to  Hot^ier  the  mortgage  evldendng 
the  same.  .Thereafter  this  Hayues-Hooper 
vendor's  lien  mortgage  was  paid  from  the 
proceeds  of  the  Satterfleld  mortgage,  can- 
cellation of  whidk  is  sought.  The  release  ot 
Hooper,  of  the  vendor's  h&x  mortgage,  re- 
cited the  application  on  the  part  of  W.  GL 
Woodruff,  the  husband  of  complainant,  for  a, 
loan,  to  be  secured  by  mortgage  on  said 
lands,  with  the  further  statement  that: 

"Whereas,  I,  J.  F.  Hooper,  have  a  lien  on  said 
lands  as  mortgage;  and  whereas,  said  W.  B. 
Ntison  has  succeeded  in  negotlaang  a  loon  ot 
$650  for  said  W.  0.  Woodruff  on  hb  land  with 
James  Kenan :  Now,  therefore,  in  consideration 
of  the  paymeDt  of  $600  to  me,  wMch  I  hereby 
a<^owledge,  I  herdiy  release  and  discharge  my 
■aid  lien  as  mwgt&ie  for  |660  on  said  lands; 
and  agree  that  W.  B.  Nelson  may  also  have  a 
prior  uen  thereon  for  his  fee  in  the  matter." 

This  release  was  of  date  February,  1910. 
Pursuant  to  an  agreement  of  record  of  coun- 
sel, it  was  admitted  that  the  mortgage  in  ques- 
tion, taken  in  Mr.  James  Kenan's  name,  was 
sent  to  Mr.  Nelson,  and  that  Mr.  Kenan 
transferred  it  to  Satterfleld,  as  shown  by 
transfer  thereon,  for  a  valuable  considera- 
tion, he  furnishing  the  amount  for  the  loan 
and  mortgage,  that  it  belongs  to  him  and  not 
to  Kenan,  and  that  "Mr.  Satterfleld  paid  off 
the  Hooper  mortgage"  Mr.  Hooper,  as  a 
witness  for  Satterfleld.  testified  that  the  hue- 
band  of  complainant  made  an  ai^iication  to 
the  bank  for  a  loan  with  which  to  pay 
Haynes,  and,  in  discussing  it,  the  bank 
agreed  that,  if  he  woold  execute  to  E.  W. 
Haynes  (meaning  complainant's  voider  of 
said  land)  a  mortgage  and  note  for  $650,  the 
bank  or  Hot^r  would  purchase  the  same  on 
due  transfer  thereof  by  said  Haynes.  This 
witness  further  stated  that  he  pr^red  tbe 
mortgage  given  by  complainant  and  husband 
to  Haynes.  and  the  transfer  thereof  to  Hoop- 
er, and  that  the  same  was  dlschaised  by  the 
payment  to  him  (HoopOT)  and  to  Woodruff 
of  the  amount  agreed  on.  It  is  further  with- 
out conflict  in  the  evidence  that  Hooper,  on 
the  payment  of  this  Haynes  mortgage  from 
the  proceeds  of  the  Satterfl^d  loan,  did  not 
transfer  the  same  to  any  one;  that  he  "did 
not  cancel  It  on  the  record,"  and  had  "no 
recollectioa  of  ever  authorizing  any  one  to 
cancel  it";  that  there  was  correspondence  on 
the  part  of  Hooper  with  the  attorney  who  ne- 
gotiated the  loan;  and  that  the  paper,  of 
date  February,  1910,  a  part  of  which  Is  here- 
tofore set  out,  releasing  said  Haynes'  mort- 
gage, was  delivered  to  the  agent  through 
whom  the  Satterfleld  loan  was  negotiated. 

It  is  clear  that  the  money  with  which  the 
HayneB-Hooper   mortgage   was  discharged 


4s9Bror  otfcw  OMM  SM  MUM  bwlo  sod  KET-NUHBSa  IB  aU  KsT-Nombirfd  DlgwU  aDf  Indaz« 

Digitized  by  CjOOg  IC 


Ala.) 


WABKBN  T.  (UMKBOH 


949 


was  rapplled  oat  of  the  proceeds  of  tlie  mort- 
gage sought  to  b«  canceled.  It  is  es> 
tabllahed  in  this  state  that  a  party  paying 
off  prior  Uens  or  mortgages  on  real  estate 
Is  entitled,  by  sxib rogation,  to  the  rights  of 
such  prior  Itenholdra.  Scott  t.  Land  Hort- 
sage.  etc..  Co^  127  Ala.  161.  28  South.  709; 
Bigelon-  T.  Scott,  136  Ala.  236,  33  South. 

ranlk  v.  GaUoway.  123  Ala.  326^  26 
South.  604;  Motes  t.  Robertson,  183  Ala. 
630,  82  South.  225;  Bolman  t.  Lohman,  74 
Ala.  607;  Chapman  r.  Abrahams,  61  Ala. 
108;  Marlowe  r.  Benagh,  62  Ala.  112.  In 
TIrst  Avenue  Goal  ft  Lumber  Co.  r.  King, 
193  Ala.  438,  441,  69  South.  649.  It  was  held 
that  one  who  advances  money  for  the  dis- 
charge of  a  prior  li»i,  under  circumstances 
analogous  to  those  here  InTolved,  Oiough 
without  previous  Interest  in  the  subject  of 
the  Uen,  la  not  a  stranger,  and  that  to  such 
an  one  the  benefit  of  the  doctrine  of  subroga- 
tion will  be  extended,  where  that  course  will 
best  serve  the  substantial  purposes  of  jus- 
tice and  the  true  Intentlcm  of  the  parties. 
In  such  cases  equity  vrlll  keep  alive  tiie 
prior  Incumbrance  as  against  strangers  and 
third  parties,  even  though  such  incumbrance 
"has  been  actually  canceled  and  satisfied  of 
record,  where  this  can  be  done  without  in- 
Jury  to  them."  Foutibe  r.  Swain,  80  Ala. 
161;  Sheldon  on  Sub.  f  67;  8  Pom.  Bq.  Jur. 
If  1200,  1212  ;  24  Am.  ft  Eklg.  Ency.  Law 
(1st  Ed.)  2517. 

Suretyship  nor  coverture  is  a  defense  as 
against  subrogated  liens.  Bogan  v.  Hamil- 
ton, 90  Ala.  454,  8  South.  186;  Carver  v. 
Eads,  65  Ala.  190 ;  Pylant  v.  Reeves,  63  Ala. 
132,  25  Am.  Rep.  606.  The  result  Is  an  af- 
firmance of  the  decree  of  ttie  chanoellor. 

Affirmed. 

ANDERSON,  a  J.,  and  ICAYriMiD  and 
BOMBRVILLID,  JJ.,  eoncuT. 


(199  AlB.  SU) 

WARREN  V.  CAMERON  et  aL   (8  Div.  959.) 

(Supreme  Court  of  Alabama.    April  6.  1917.) 

L  Aniuals  «=»SO—QtrABAimm— Bight  to 
Ektbr  Premises— SrATDTE. 
The  state  live  stock  Inspector  and  qaaran- 
tlne  oflicer  for  a  connty,  and  hts  asristants.  If 
not  lawful  officers  duly  appointed,  have  no  au- 
thority to  enter  on  a  cattle  owner's  premises 
for  inspection  or  enforcement  of  the  tick  eradi- 
cation laws,  as  authorized  by  Code  1907,  8  764. 
providing  that  the  state  veterinarian  or  assutaut 
may  enter  premises  to  execute  the  quarantine 
laws. 

[Ed.  Note.— -For  other  cases,  see  *"<niiaV 
Csnt.  Dig.  I  80.1 

2,  iRJunonov  4=»74— Adiqijais  RiaccnT  at 
Law. 

The  owner  of  cattle  filed  a  bill  against  the 
state  live  stock  cattle  inspector  and  quarantine 
officer  for  a  county,  and  others,  -seeking  tempo- 
rary injunction  restraining  respondent  from 
further  dipping  the  cattle  to  enforce  the  tick 
eradication  laws.  The  bill  alleged  that  respond- 
ents had  not  been  appointed  asslstsnt  vetttd* 
narians  or  inqiectora  as  provided  1^  law.  Stld, 


that  the  allegations  did  not  bring  the  ease  with- 
in any  reco^ized  field  of  ttreventlve  equity  ju- 
risdiction, since  complainant  was  under  no  com- 
pulsion to  obey  the  commands  of  respondents, 
and  if  any  one  of  them  should  instltnte  a  crim- 
inal prosecution  against  him  for  refusing  to 
bring  bis  cattle  to  be  dipped,  complain  act  would 
have  a  eomplets  defense. 

[Ed,  Nota— For  other  cases,  see  Injunction. 
Cent  Dig.  H  142,  IfiO.] 

3.  Injunction  ^s»74— BzEAimnoN  or  Oth- 
En  Rkmbdibi 
A  court  of  chancery  would  not  In  any  case 
interfere  by  •lnjuncti<m  with  the  Uve  stodE  cat- 
tle inspector  and  quarantine  officer  for  a  county 
and  his  assistants  to  prevent  irreparable  injury 
to  a  cattle  owner  In  the  enforcement  of  the  tick 
eradication  laws,  unless  it  were  made  to  appear 
that  the  owner  had  first  applied  to  the  stete 
live  stock  sanitary  board,  wsich,  with  notice 
of  alleged  abuses,  reused  vr  faued  to  tntsz^ 
vene: 

[Ed.  Note.— For  othsr  ciSBi,  see  Injunction, 
Cent.  Dig.  U  142,  160.] 

Appeal  from  Chancery  Court,  Morgan  Coun- 
ty ;  James  E.  Horton,  Jr.,  (3iancelIor. 

Bill  by  HixaoAB  H.  Warren  against  W. 
Cameron,  indlTidually  and  as  State  Uve 
Stodc  Cattle  Inspector  and  Quarantine  Of&- 
cer  tm  Morgan  Oonnty,  and  others,  aeoMng 
a  temporary  injunction,  restraining  reqKMi- 
dent  Individually  and  as  such  officer  from 
the  further  dipping  of  orator's  cattle  or  In- 
ferlng  with  him  in  the  disposition  of  said 
cattle,  until  a  hearing  of  the  cause,  and  that 
oo  a  final  hearing  the  injnnction  be  made 
permanent  ^Hie  (diancrilor  denied  0ie  ap- 
plication for  a  temporary  Injunction,  and 
complainant  appeals.  Affirmed. 

Hie  bill  alleges  that  the  respondwits  are 
assuming  authority  to  raforce  the  tidk  eradi- 
cation laws,  as  prescribed  by  the  state  live 
stock  sanitary  board  In  Morgan  county,  by 
requiring  cattle  owners  to  bring  their  cattle 
to  certain  spedfled  dipping  vats,  and  dip 
same  therein  on  dates  named,  and  every  two 
weeks  thereafter  until  relieved  by  the  par- 
ticular respondmt  in  charge  at  each  vat.  It 
Is  alleged  that  these  respondents  are  acting 
only  under  authority  claimed  under  (^ipolnt- 
ment  by  the  court  of  county  commissioners  of 
Morgan  county,  that  they  are  acting  without 
authority  at  law,  and  that  their  appointment 
is  void.  The  bill  describes  the  process  of 
d^plqg,  and  that  the  dipping  solution  In  the 
various  vats  has  become,  by  the  negligence 
and  mismanagement  of  inspectors,  excessive- 
ly poisonous  and  dangerous  and  destructive 
to  cattle;  that  cranplalnant  has  about  20 
head  of  cattle,  including  12  milk  cows,  from 
whidi  he  derives  his  living,  and  which,  for 
several  years,  have  been  free  from  ticks,  or 
any  exposure  thereto,  as  have  also  the  stalls, 
lots,  and  pastures  In  which  they  are  kept. 
Under  the  requisition  of  req>ondent  Black- 
moD,  complainant  produced  his  cattle  In 
April,  1916,  and  they  were  subjected  to  dip- 
ping then,  and  at  Intervals  three  or  four 
times  thereafter,  whereby  Buffered 
serious  and  increaalng  UtSwAca,  and  have 
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fallen  off  50  per  cent  in  their  millE.  The  bUl 
then  alleges: 

"That  the  Injuries  received  by  said  cattle  are 
due  proximately  to  the  negligeoce,  and  tfaegroes 
and  wanton  carelessness  of  the  said  W.  T. 
Blackmon  in  and  about  the  manner  in  which  be 
executed  the  process  of  dipping,  and  in  prepar- 
ing the  »olati<m  for  the  dipping  of  said  cattle, 
and  his  said  cattle  were  poiaoned  by  taking 
into  their  stomachs  tiie  poisonotiB  matter  <^ 
which  Bald  sdiiti<ni  was  ctKnpoaed." 

The  gravamen  of  tlie  bill  la: 

"Hiat  your  orator  has  reasooaU*  apprehen- 
aitm  that  his  said  cattle  will  be  further  Injured 
and  probaUy  fatally  injured  should  he  be  fur- 
ther required  to  hare  them  dipped  under  the  su- 
pervision of  the  said  Blackmon,  or  any  one  of 
the  said  re^ndent  Inspectors." 

It  Is  also  alleged  tliat  complainant  protest- 
ed against  thg  dipping  of  his  said  cattle  aft- 
er the  injuries  resulting  from  the  first  said 
dipping,  but  the  said  Blackmon,  under  Qireats 
of  arrest  and  Imprisonment,  compelled  lilm 
to  bring  his  said  cattle  to  be  dipped.  The  al- 
legation Is  also  made  in  the  bill  that  eaxix  and 
all  of  said  respondents  are  insolvent,  and 
anable  to  respond  in  damages  for  any  Inju- 
ries that  might  occur. 

H.  y.  GUbln,  of  Decatur,  for  appellant. 
D.  O.  Almon.  of  Albanr,  tn  appallMs. 

SOMEBVILLBJ,  J.  Section  7G0  o<  the  Oode 

provides  that: 

"The  state  veterinarian  shall,  by  and  with 
the  advice  and  omseat  of  the  state  live  stock 
sanitary  board,  nominate  as  many  assistant 
state  veterinarians  and  state  live  stock  inspec- 
tors as  they  may  deem  necessary,"  etc. 

Section  766  provides  that  federal  veter^ 
Inarles  and  live  stock  inspectors  doing  work 
in  Alabama  may  be  appointed  as  state  as- 
sistants In  the  same  way. 

[1]  If  it  is  a  fact,  as  alleged  in  the  IdU  of 
coiiq>l>int,  tliat  these  respondents  have  not 
been  appoilnted  assistant  veterinarians  or  in- 
spectors In  the  manner  provided  by  law,  thm 
they  are  without  authority  in  the  prmises, 
and  comidalnant  Is  under  no  compulsion  to 
obey  thrtr  conmiands.  And  if,  for  his  law- 
ful disobedience,  any  one  of  tbem  should 
institute  a  criminal  prosecntioa  against  com- 
plainant, coijq)lalnant's  leeal  defense  ther^ 
would  be  simple  and  adequate,  and  he  does 
not  need  the  aid  of  a  court  of  chaijcery. 
The  bill  of  complaint,  as  we  read  it,  shows 
merely  the  threat  of  arrest  by  criminal  pro- 
ceedings, for  disobedience  to  imlawful  re- 
quirements—in  short,  coercion  by  criminal 
prosecution.  Respondents,  If  not  lawful  of- 
ficers, have  no  authority  to  enter  upon  com- 
plainant's premises  for  Inspection  or  law  en- 
forcement (as  authorized  by  section  TM  of 
the  Gode),  nor  does  the  bill  charge  that  they 
threaten  to  do  so. 

[2]  Tbe  auctions  of  the  bill  do  not  bring 
the  case  within  any  recognized  field  of  pre- 
voitlTe  equity  Jurisdlcttou.  Brown  t.  Birm- 
ingham, 140  Ala.  000.  37  South.  173;  <Md 
Dom.  Telagraph  do.  v.  Powers,  140  Ala.  220, 


37  Sooth.  196, 1  Ann.  Caa.  U0;  Board  v.  Orr, 
181  Ala.  308,  61  Sooth.  920.  4S  U  B.  A.  (N. 
S.)  570;  Port  of  Mobile  v.  L.  &  H.  R.  B.  Co., 
84  Ala.  US,  4  South.  106,  S  Am.  St  Rep.  342; 
Montgomery,  etc.,  R.  R.  Oa  v.  Waltcm,  14  Ala. 
207/  We  hold,  therefore,  that  the  clianoellor 
did  not  err  in  his  denial  of  the  application 
for  a  temporary  injunction. 

[3]  If;  on  the  other  hand,  it  were  sought 
to  rest  the  prayer  for  relief  tqmn  injurious 
abases  committed  by  the  respondents  on  com- 
plainant's cattle,  by  th^r  n^llgent  and  in- 
competent administration  of  the  lam  and 
regulations  for  the  eradication  of  the  cattle 
tide  in  Morgan  county — ctmoedlng,  without 
deciding,  that  in  su<^  a  case  a  court  of 
chanoeiT  might  interfere  to  prevent  irrepara- 
ble injury — we  think  it  would  not  in  any 
case  do  so  unless  it  were  made  to  appear 
that  complainant  had  first  applied  to  the 
state  live  sto<^  sanitary  board,  and  that 
that  board,  with  notice  of  the  alleged  aboaes, 
had  rtfnsed  or  failed  to  intervooa 

The  order  and  decree  appealed  from  will 
be  affirmed. 

Affirmed. 

ANDffiBSON,  O.  J.,  and  MATVIBZJ)  and 
THOMAS,  JJ..  omicnr. 

(U»  Ala.  SH) 

SHSn/TCMVT.BAOaEJP.  (SDlT.826.) 

(Supreme  Ooort  of  Alabama.    April  0,  1917.) 

Appkal  and  EJbbob  <8=>909(2>— Revibw— Sur- 
TiciENOT  OF  Evidence. 
Verdict  for  ^aintiff  will  not,  on  appeal,  be 
allowed  to  Bbuia,  where  the  exculpation  of  de- 
fendant is  so  overwhelming  and  complete,  that 
the  verdict  could  be  grounded  onl^  on  gross 
prejudice  or  palpable  misnnderstsnduig  or  igno- 
rance. 

[Ed.  Note^For  other  easea;  see  Appeal  and 
B9tror,  Oent.  Dig.  |  881&] 

Appeal  from  CSrcnlt  Oourt,  Morgan  Ooun- 

tr:  B.  a  Bri^eU,  Judga 

Action  by  Velma  Hacellp  against  John  B. 
Shdtim.  From  an  adverse  ordor,  defosdant 
appeals.  Reversed  and  remanded. 

W.  T.  Lowe,  o£  Decatur,  end  Teamls  Tld- 
well,  of  Albany,  for  appelant  CUlaban  ft 
Harris,  of  Decatur,  for  i^ni^Uee. 

SOMERYILUBl,  J.  There  was  verdict  and 
Judgment  against  tlie  defendant  for  negli- 
gence or  want  of  skill  In  the  treatment  of  the 
plaintilf's  eye.  The  appeal  is  from  an  order 
overruling  def^dant's  motion  for  a  new 
trial. 

On  a  former  appeal  by  defendant  the  efi- 
dence  was  stated  and  discussed,  and  we  h^d 
that  the  verdict  was  without  the  requisite 
support  in  the  evidence,  and  that  the  trial 
court  erred  in  overruling  defendants  motion 
for  a  new  trial.  Sh^ton  v.  Hec^p,  167  Ala. 
217,  51  South.  937.  The  evidence  is  here  sub- 
stantially the  same.  We  shall  add  nothing 
to  what  was  said  before,  except  to  merely 
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obsOTfi  tbat  tti«  CTOilpatloo  o£  defbndant  Is 
BO  overwhelming  and  so  complete  that  a  ver- 
dict for  plaintiff  ooold  be  grounded  <»d7  upon 
gross  prejudice  or  palpaUe  mlmnderstandlng 
or  Ignorance.  We  would  Tlolate  the  manifest 
duty  If  we  allowed  it  to  stand. 

Let  the  Judgment  be  rerersed  and  the 
cause  remanded. 

Reversed  and  remanded. 

A^fDERSON.  O.  3^  and  HATFEBLD  and 
THOUAS,  JJ.,  concav. 

(lae  Ala.  4»)  — - 

STATE  ex  r«L  DALT  v.  HBNDBBSON. 

Oovemor.   (3  Div.  27L} 
(Sapreme  Goart  of  Alabama.    Feb.  2,  1017. 
Behearing  Denied  March  28, 1617.) 
Statkb  «=s>17S— Ezpbnsbb  or  Attobhxt  Ouc- 

MtAL  —  "APPBOVED    BT  TBB   GOVEBROS" — 

Stat  UTS. 

Under  Acts  1915.  p.  719,  S  6,  providiiig  that 
the  Attorney  Geuerat  Eb  authorliea  to  tacar  such 
expenses  as  may  be  necessary  in  the  investiga- 
tion of  violations  of  the  criminal  law,  the  pros- 
ecution of  crime,  and  in  Uie  conduct,  inve^iga- 
tion,  and  prosecotion  of  any  dvll  action  in 
which  the  state  is  interested  or  its  revenues  in- 
volved, etc.,  and  tint  all  such  expenses  shall  be 
paid  by  warrant  drawn  by  the  state  auditor 
upm  the  certificate  ot  tb»  Attorney  General  of 
acooonts  property  itemised  and  swocn  to  and 
approved  by  the  Governor,  the  Goveruor  has 
the  right  to  exercise  his  Judgment  and  discretion 
in  approving  the  expenoitures  so  submitted  to 
Um;  tl»  imtasa  **approved  by  iba  Goremmr" 
having  the  meaning  whleb  it  carries  to  the  ohd- 
mon  understandinK.  1.  that  It  was  intended,  as 
a  condition  precedent  to  payment,  to  evoke  the 
Governor's  official  sanction  of  the  expenditures, 
his  commendation,  and  Jndgmsnt  that  it  was  tbr 
the  public  good. 

raid.  Not&— Fto  other  eassi^  see  Statei^  Cent. 
Dig,  1 1«8.] 

Ai>peal  from  drenlt  Oonrt,  MoDt^pmerj 
County;  Lecm  McGord,  Judge. 

Petition  by  the  State  of  Alabama,  on  the 
relation  of  James  B.  Daly,  against  Charles 
Henderson,  Governor.  From  a  judgment  sus- 
taining demorrer  to  the  petition,  petitioner 
appeals.  Affirmed. 

William  L.  Martin,  Atty.  Gen.,  P.  W.  Tor- 
ner,  Lawrence  SL  Brown,  and  Harwell  O. 
Davis,  Asat  Attya  Gen.,  for  appellant  Ball 
&  SamfOrd  and  Bnsht<m.  WUUama  &  Oreo- 
shaw,  all, of  Montgomery,  for  vpellee 

SAYRB,  J.  This  appeal  was  submitted 
for  dedslcm  according  to  mle  4tt  (178  Ala. 
xlx,  66  Sonth.  vil),  and  has  beoi  oonsldered 
by  the  court  under  tibat  mla 

The  record,  besides  some  qnesUfms  wbldi 
have  been  disposed  of  in  the  case  of  State 
ex  leL  Turner  t.  Henduson,  74  Sontti.  844, 
raises  an  issue  as  to  the  projf&e  interpreta- 
tion of  sectlcm  6  of  the  act  entitled  an  act 
"To  farttter  prescribe  tbe  aafborlty  and  dur 
ties  ct  the  Atbomej  Genena,**  approved 
September  22,  ms  (Gen.  Acts  19U^  p.  719  et 
seq.),  whldi  reads  as  follows: 


9S1 

"Sec.  0.  Tlie  Attorn^  General  is  authorised 
to  incur  socb  expenses  as  may  be  necessary  In 
the  investigation  of  vii^atlons  of  the  criminal 
law,  in  the  prosecation  of  crime,  and  m  the 
conduct,  investigation  and  prosecution  of  any 
civil  cause  in  which  the  state  is  interested  or 
the  state's  revenues  inrolvod.  AuUiority  is  here- 
in contained  for  the  Attorney  General  end  his 
assiBtants  to  incur  such  traveling  expenses  in  the 
performance  <tf  their  duties  as  may  be  neceesaiy; 
and  the  like  expenses  of  soliciton  traveling  in 
obedience  to  the  direction  of  the  Attorney  Gen- 
eral as  herein  prescribed  shall  be  paid;  and 
sadx  other  incidental  expenses  of  the  office  as 
may  be  necessary.  All  such  expenses  shall  be 
paid  by  warrant  drawn  by  the  stats  anditor 
upon  the  certificate  of  the  Attorn^  Genmd  of 
accounts  properly  Itemized  and  sworn  to,  such 
certificate  to  be  approved  by  the  Govemw.** 

By  the  petition  It  Is  made  to  appear  Uiat 
petltUmer  bad  been  ouployed  by  the  Attorn^ 
Gokeral  to  make  certain  Investigations  In  the 
conduct  and  piosucuUon  of  a  cause  In  the 
Supreme  Court  In  which  the  state  was'  the 
plaintiff  and  Pal  U.  Daniel,  as  sheriff  of  Rus- 
sell county,  was  the  reflvondmt,  that  he  had 
performed  the  duties  required  ot  him  by  the 
terms  of  his  employment,  and  that  an  Item- 
ised account  of  the  same  and  of  expenses 
incurred  In  and  about  the  performance  <tf 
the  same  had  been  ^iproved  by  the  Attor- 
ney GeneraL  The  account,  itemized  and 
sworn  to,  was  attached  as  an  exhibit  to  the 
petition.  In  the  circuit  court  a  demurrer 
was  sustained  to  the  petition,  after  whldi 
this  ajfpeoL 

The  only  question  we  need  to  consider  at 
this  time  Is  whether  the  Govonor  has  dlscre- 
tton  to  approve  or  disapprove  accounts  of 
this  (diaracter,  or  whether  the  approval  re- 
quired of  him  by  the  statute  Is  merely  min- 
isterial. 

To  state  the  court's  oonduslon  and  the  rea- 
son for  It  very  briefly : 

In  the  case  of  UiUted  States  ex  reL  Par- 
rlsh  r.  HacTeagh.  214  U.  8.  124.  29  Sup. 
Ct  666,  53  L.  Ed.  986,  dted  by  appellant  and 
stated  at  some  length  in  the  brief,  where 
Congress  referred  It  to  the  secretary  of  the 
treasury  to  ascertain  and  pay  to  the  relator 
the  foil  amount  which  should  have  been  paid 
to  him  on  account  of  a  contract  for  the  pur- 
diase  by  the  government  of  30,000  tons  of  Ice 
"in  accordance  with  the  evidence  in  the  case 
collected  by  the  United  States  Court  of 
Claims,"  the  court  saying  that  "the  duty  en- 
Joined  required  a  reference  in  a  sense  to 
svidence.  It  may  be,  but  it  was  to  evidence 
whose  probatlTe  force  had  been  estimated 
and  declared,"  that  "it  [the  evidence]  con- 
duced to  but  one  oonclustoi,''  held  that  the 
respMident  had  not  tlw  power,  dalmed  by 
him,  to  review  the  evidence  taken  in  the 
Oouit  of  Claims  and  "make  sndi  fbidings"  as 
might  ''seem  right  and  proper  to  him" — 
which  dalm,  the  court  said,  raised  the  ulti- 
mate question  to  be  decided — but.  In  effect, 
tlut  his  duty  was  mer^  one  ot  calculation 
from  ascertained  data,  and  that  its  perform- 
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anoe  mli^t  be  compelled  by  tbe  writ  of  man- 
damns.  TUs  statement  of  that  case  vlll  suf- 
fice to  differentiate  it  from  the  ease  at  bar 
and  depilTe  it  of  all  autboritar  in  tbe  prem- 
ises. 

It  does  not  seem  probable  tiiat  tbe  Leglsta* 
tore  after  adopting  oQier  saf^nards  coneem- 
Ing  the  mere  eorrectness  of  sndi  aocoimtB, 
riz.  that  they  sbonld  be  Itemized  and  Teri- 
fled  by  the  oatta  presumably  of  some  person 
having  a  knowledge  of  the  facts,  and  certified 
by  the  Attomey  Oennal.  who  may  be  pre- 
sumed to  know  beet  what  the  expenses  of 
his  d^rtment  have  beoi,  Intended  that  the 
GovenuHT.  to  whffln  no  fadUtles  for  investl- 
eatbm  are  extended,  should  Institute  an  in- 
quiry as  to  the  correctness  or  honesty  of 
Items  of  soTlce  or  ^tatditare  after  the  serv- 
ice shall  have  beoi  zmdered  or  the  liability 
inenrred.  And  so^  too,  the  LegUlature  might 
have  required  tbe  Governor  to  countersign 
the  Atttniuy  General's  certificate  as  a  mat* 
ter  of  mere  fOrm.  signifying  nothing  is  fact, 
but  until  that  meaning  shall  have  the  sup- 
port of  some  argument  drawn  from  extrinsic 
drcnmstances  or  conditions  in  view  of  which 
the  act  may  have  been  passed,  the  conrt 
deems  It  best  to  assign  to  the  phrase  "approv- 
ed by  the  Governor"  that  meaning  which  It 
carries  to  the  common  understanding,  viz. 
that  It  was  Intended,  as  a  condition  precedent 
to  payment,  to  evoke  the  Governor's  official 
sanction  of  the  expenditure,  his  commenda- 
tion and  Judgment  that  it  was  for  the  pub- 
lic good.  The  court  does  not  see  Its  way 
clear  to  a  definition  of  the  phrase  which 
would  exclude  tbe  right  of  the  Governor  to 
exercise  Judgment  and  discretion  in  ai^rov- 
ing  or  disapproving  tbe  expenditures  submit- 
ted to  him.  On  the  contrary,  looking  to  the 
face  of  the  act  and  such  general  and  familiar 
considerations  of  propriety  and  policy  as  may 
be  supposed  to  enter  Into  every  such  enact- 
ment, we  shonld  Judge  that  tbe  reason  for  the 
requirement  that  the  Attorney  General's  cer- 
tificate should  be  aivroved  the  Governor 
was,  not  to  give  the  Attorney  General  a  pow- 
er in  excess  of  that  which  could  be  exercised 
by  the  ctilef  executive,  not  to  make  the  dilef 
executive,  upon  whom  tbe  Ccmstitntlon  with 
emphasis  lays  the  burden  of  seeing  that  tbe 
laws  be  faithfully  executed,  a  marionette  to 
be  moved  by  a  string  in  the  hand  of  another, 
but  to  arrange  a  pr<^r  balance  of  i>ower 
between  the  two  by  giving  the  Governor  the 
power  and  imposing  upon  falm  the  duty  of 
approving  or  disapproving  the  extraordinary 
expenditures  whldi  this  section  of  the  act 
authorizes,  and  tills  Interpretatl(m  of  the 
statute  finds  sutvort  In  the  legislative  history 
of  tbe  enactment,  the  first  shape  of  this  legis- 
lation, its  veto  by  tbe  Governor,  and  the 
changes  tliereafter  Introduced,  all  which,  as 
shown  by  the  Journals  of  the  two  houses,  we 
have  consulted.  Tbe  court  is  therefore  of  the 
opinion  that  the  Judgment  of  the  circuit  court 


sustaining  the  demnrrar  to  the  petition  was 
Affirmed. 

ANDERSON,  a  J.,  and  HcCLIBLLAN  and 
GABDNEB,  3J^  concnr. 

(199  Ala.  W 

STATBI  «z  rd.  HABTIN  t.  HBNDBBSON, 
Governor.   (3  Div.  272.) 

(SniH«me  Ooort  of  Alabama.    Feb.  2,  1817.) 

Aopeal  from  Oircnlt  Oonrt,  Montgomery  Coun- 
ty: Leon  McOord.  Judges 

Petition  for  mandamuH  by  the  State  of  Ala- 
bama, OD  the  telatioQ  o(  wiUiam  L.  MartEn, 
against  Charles  Henderson,  as  Governor.  Prom 
a  jndgmttit  sustaining  demnrrer  to  tha  petitlcm, 
petitioner  appeals.  Affirmed. 

W.  li.  Marthi,  Atty.  Gen.,  and  Perry  W.  Tnr- 
nw,  Lawrence  EL  Brown,  and  Harwell  G. 
Davis,  Aast  Attys.  Gen.,  for  appeUanL  Ball  & 
Samford  and  Rnshton,  Williams  ft  Crenshaw, 
all  of  U<mtgomK7,  tot  appellee. 

SATRE.J.  Affirmed  on  the  authority  of  State 
ex  reL  Daly  r.  Bendersw,  Govenux;  74  Sonth. 
861* 

'  (1»  Ala.  tfl) 

PHAROS  T.  FOARGB  et  aL  («  Dir.  407  J 
(Supreme  Oonrt  of  Alabama.   April  12,  1817J 

1.  Wnxa  •^71— CoFSTBUcnoN— IWTwrr  or 
Tbstatob. 

Intent  being  the  primary  rule  of  eonstrnc- 
tion,  testetor'a  manifest  scheme  most  be  gather- 
ed from  whtde  instrument:  conflietiag  elanaes 
being  reeonctled  so  as  to  make  eadi  operative. 

j^^^  tt^f* 

2.  Estates         Woans  and  Pebabks. 

"Estate"  is  a  word  capable  of  the  greatest 
extensltm,  and  comprehends  every  species  of 
property  describing  both  the  Corpus  and  extent 
of  uie  interest. 

^^^cL  Notar—FMr  othur  cases,  see  Bstatea,  Cant. 

For  oUier  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estete.] 

8.  Wills  Disposition  of  PBOPKnrr— 

RESTBIOTIONS— POWEBS  OF  TBSTATOB. 

A  testator  baa  the  right  to  dispose  of  his 
entire  estete  with  such  restrictions  and  Umiu- 
tions.  not  repugnant  to  estaUished  law,  as  he 
sees  fit. 

[Ed.  Note.— For  other  eases,  see  Wills,  Gent 
Dig.  JL] 

4.  Wills    «=3C29  —  Ookstbuctxow — Ykstko 

AND  CONTIHQBHT  ESTATES. 

Tt»  law  favors  the  construction  by  whidi 
the  estete  is  regarded  as  vested  rather  than  con- 
tingent, or  by  which  It  will  become  vested  at 
the  earliest  moment,  and  this  Is  usually  at  dealli 

of  testator. 

[Ed.  Note.— For  other  easei,  see  Wills,  Cent 

Dig.  H  1461,  1462.] 

6.  Wills  ^B2d— ConsranonoN—IimirTxoii 

OF  Testatob. 
Where  intention  of  testetor  to  create  con- 
tingent legacy  or  devise  la  clear,  the  rule  that 
all  estates,  except  estates  in  the  devise  of  which 
a  condition  precedent  is  so  dearly  expressed 
that  courts  cannot  treat  them  as  vested,  will 
be  held  vested,  has  no  application.   

fEkl.  Note.— For  other  cases,  see  WlHa.  Cent 
Dig.  H  1461.  1462.] 
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6l  Tansrs  «=>177— Um  or  Tbust  Pukd— Sup- 

POBT  or  iNrART— POWXBS  OP  COUBT. 

When  a  will  makes  no  prorlBioD  for  sap- 
port  of  infant  beneficiaries  or  (or  enjoymeat  of 
any  part  of  estate  given  them  until  they  rea(A 
majority,  the  chaocery  court  will  grant  permis- 
sion to  use  income  wberp  a  neeeBdtons  condition 
of  infants  warrants. 

[Ed.  Not«.-^ror  other  caaw,  aee  Truti,  Owt 
Dig.  H  230,  281.] 

7.  Wills  «8=>8H— Inooksibtknt  Pbotibionb. 

To  effectuate  intention  of  testator,  a  gener- 
al residaary  clause  will  be  made  to  yield  to  a 
speciSc  inconsistent  provision  fonnd  elsewhere. 

[Ed.  Note.— For  other  ca^es,  see  Wills,  Cent. 
Dig.  S  2107.] 

8.  WlLUS   «aa»S87m  — CoHSTBUonOH  — "Bb- 
iCAUTDKB  or  Mt  Bstatb"— Irixnt. 

Under  a  will  providing  fw  (1)  parmoit  of 
all  just  debts ;  (2)  bequests  to  a  son  of  $5,000 ; 
<S)  bequest  to  a  grandson  of  a  special  fund  for 
his  education ;  (4)  disposing  of  the  "remainder 
of  my  estate,"  etc.— intoibon  of  testator  was 
to  dispose  of  residue  of  estate  after  paym«it  of 
items  1  and  2,  and  "miHng  provision  for  iton  & 
[Ed.  Note.— For  other  cans,  see  Wills,  Ont 
Dig.  IS  1279,  1280-1287.] 

0.  Wills  «=s>602(a>-OoiTBiKOOTXOV--QTlULlJ- 

roDB  Bstatb. 
Undw  will  pmrriding  diat  In  arent  of  death 
of  testator's  grandson  without  iasos  before  set- 
tlement of  testator's  estate  his  interest  shall 
eo  to  another,  the  estate  is  qualified,  beii^  sub- 
ject to  defeat  by  happening  of  contingency. 

[Ed.  Notew— EVir  other  cum,  aee  Wills,  Oaitt 
Dig.  S  1354.] 

10.  Wills  «=>471— EnATi  ur  SPECino  Tbbmb 
—Subsequent  Clad  be  ob  Wobdb— Efixot. 

Where  an  estate  is  given  In  one  clause  by 
clear  and  specific  terms,  it  cannot  be  taken  away 
or  diminished  by  raising  a  doubt  open  the  ^- 
tent  and  meaning  of  a  subsequent  clause,  nor  by 
subsequent  words  less  clear  and  decisive. 
[Ed.  Note.— For  other  cases,  oee  Willa,  Oent 

DftTiese.] 

11.  Wills  *=> 630(12)  —  Eotates  —  Tim  or 

VBSTIN  O— "SiTTIJlIEKT. " 

lUsidtiary  clause  of  will  provided  that  M. 
was  to  have  one-half  of  remainder,  O.  one- 
fourth  after  payment  of  bequests  herein  made, 
whidi  may  be  paid  him  by  ezecator  utkhi  his 
reaching  age  of  21  or  25,  and  J.  one-foorto.  The 
following  item  provided  that  in  event  of  deaths 
of  O.  and  J.  before  "settlement"  of  estate  in- 
terest should  vest  as  therein  indicated.  A  sub- 
sequent item  provided  that  the  executor,  after 
bequests  as  hereinbefore  stated  have  been  made, 
should  keep  estates  of  O.  and  J.  together  until 
th^  were  25.  Twelve  months  after  granting 
letters  testamentary,  at  which  time  G.  was 
17  and  J.  10  years  old,  the  liabilities  of  the  es- 
tate were  $W,000,  specific  legacies  not  over 
$10,000.  while  the  assets  were  |l^.OOO.  Held, 
that  as  debts  of  testatw  had  been  ascertained 
and  settled  and  payment  of  specific  legacies  pro- 
vided for,  the  time  of  "settlement"  had  been 
reached,  and  that  estates  of  M.,  C,  and  J.  be- 
came vested  and  absolute  at  this  time,  settlement 
not  referring  to  final  distribution. 

[Ed.  Note'.— For  other  cases,  see  Wills,  Oent. 
Dig.  S  1479. 

For  other  definitions,  see  Words  and  Phram, 
FIrat  and  Seema  Swies,  SetUa-^etaement.] 

12.  PEBPBTUniBa  «s»6(S>-Natubb  ahd  Bk- 
mfT  or  LzUTATIOITaL 

Residuary  clause  of  will  provided  that  M. 
was  to  have  one-half  of  remainder,  and  O.  and 
J.,  grandsons,  each  one-fourth.  A  subsequent 
elatue  provided  that  the  executor  should  keep 
estates  of  G.  and  J.  together  ontil  they  were  25. 


Held,  that  as  J.  was  less  than  10  years  old  at 
death  of  testator,  and  the  lives  being  in  being  at 
date  of  conveyance,  the  estate  of  J.  In  real  es- 
tate vested  absolutely  on  death  of  testator  in 
view  of  Gode  1907,  S  3417,  providing  that  con- 
veyances to  other  thaii  wife  and  children,  or  chil- 
dren only,  cannot  extend  beyond  three  lives  in 
being  at  date  of  amveyancea,  and  10  years 
thereafter. 

[Ed.  Note.— For  other  caaaa,  Me  Ferpetoitifla, 

Cent  Dig.     83.  SO.] 

15.  PEBPETUrrZES  «S>9(^— AOODKULAnORft— 

Trusts  in  Pebsonaltt. 
Under  Oode  1007,  {  8410,  providing  that  no 
trust  for  purpose  of  accumulation  only  can 
have  any  effect  for  a  longer  term  than  10  years, 
except  when  for  the  benefit  of  a  minor  wher^ 
it  may  continue  till  msjoritr,  a  will  creating 
a  trust  in  personalty  for  a  mmor  for  more  than 
10  years  and  until  he  is  !K>  years  old  Is  valid 
only  until  he  reaches  majority. 

[Ed.  Note.— For  other  cases,  see  Perpetnlties,, 
Cent  Dig.  S  68  ] 

14.  T»UBT8  *=»271%— Wills— Suit  roB  Con 
BTBUcrnoN— Bqunr  JuBisoicnoN— BeguU' 

nON  BT  COUBT. 
When  jurisdiction  of  court  of  equity  attach- 
es on  filing  of  bill  for  construction  of  will,  i>7 
fants  become  wards  of  court  and  trustee  actinff 
for  such  wards  is  likevi^se,  notwithstanding  dis- 
cretionary powers  givw  v  iriU,  snbjeet  to  or- 
ders of  court 

[Ed.  Note.— For  other  cases,  see  Trusts,  Oent 
Di^.  I  882.] 

16.  Wills  «5»^{2)— Consteuotio»— Powebs 
or  Tbvstee. 

Courts  of  equity  will  not  tevor  constructioa 
which  cMifers  upon  testamoitary  trustee  abso- 
lute and  unoontroUable  powers. 

[Ed.  Note.- For  other  cases,  see  YnOa,  Ont 
Dig.  H  18^  1«13.] 

10.  EXBGUTOBB  AND  ADMINIBTBATOBS  Qss>88(2) 

— PowsB  TO  OonmnjB  Bubinbss  of  Testa- 

TOB. 

Discretionary  powers  vested  in  executor  un- 
der will  to  sell  and  exchange  property  did  not 
confer  autiiority  to  continue  a  general  mercan- 
tile business  as  testator  had  d<me. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  407,  408.] 

17.  EXEOUTOBS  AND  ADUINI8TBAT0B8  «S903(2> 
— TEDST&— POWBE  or  BXBCUTOB. 

A  trust  is  not  transmitted  to  an  executor 
BO  as  to  enable  him  to  carry  on  a  business,  un- 
less he  has  express  anthority  under  will,  or  is 
BO  empowered  to  act  by  a  court  of  <^ancery. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  81  407.  408.] 

Appeal  from  CHiancery  Court,  Marlon 
Oomity;  James  E.  Horton,  Jr^  Chancellor. 

Bill  by  Marvin  Pearce,  as  executor,  against 
CIotIs  Pearce  and  others  to  construe  a  will. 
From  a  decree  of  the  cbanc^or,  this  appeal 
Is  prosecuted  by  the  pnq>onent.  Affirmed. 

The  will  is  as  follows: 

Iteml.  Payment  of  all  just  debts. 

Item  2.  Bequest  to  Jim  Pearce,  Jr.,  of  $0,- 

000  to  be  made  when  he  Is  21  years  old. 
Item  3.  I  will  and  beqneath  to  my  grandson 

Cloris  Pearce  $5,000  as  a  special  fund  for  his 
education.  If  I  complete  his  education  before 
my  death,  this  sum  u  not  to  be  paid  to  him. 

1  will  h^after  ke^  an  account  against  my 

fandson  Clovis,  charging  to  him  such  Items  as 
may  deem  proi>er,  to  be  charged  against  his 
educational  fund,  and  if  I  should  die  before 
his  education  is  completed,  my  executor  is  au- 
thorized and  directed  to  spend  any  balance  of 
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said  sum  upon  the  education  of  my  grandBon 
Gloris.  No  part  of  this  sum  is  to  be  diarsed 
against  my  grandson  CIotIs  as  a  part  of  his  ms- 
tributive  share  in  my  estate.  Ii,  for  any  rea- 
son, my  grandson  Clovis  does  not  exhaust  said 
sam.  the  balance  so  unexpended  shall  be  convert- 
ed to  my  general  estate.  My  executor  Is  di- 
rected to  pay  either  directly  to  my  grandson 
Clovis  or  to  such  person  as  he  may  determine 
such  reascmable  amount  for  each  year's  expenses, 
as  he  deems  fit,  provided  said  payment  shall 
not.  Id  the  aggregate,  exceed  the  amount  of 
$5,000,  inclusive  of  the  amount  charged  by  me 
against  his  educational  fund,  prior  to  my  death. 

Item  4.  I  will  and  bequeath  to  my  son  Marvin 
Pearce  one-half  of  the  remainder  of  my  estate, 
both  personal  and  real.  I  wUl  and  bequeath 
to  my  grandson  Olovis  one-fourth  of  my  estate, 
left  after  paying  the  bequest  herein  made  to  my 
grandson  Jim,  Jr.,  and  the  educational  fund 
provided  for  my  grandson  Clovis,  and  in  addi- 
tion to  said  one-fourth,  I  will  and  bequeath  to 
my  grandson  dovis  $5,000  to  be  charged  against 
the  interest  of  my  grandson  Joe,  as  hereinpro- 
vided.  My  executor  may  pay  this  $5,000  to 
Clovis  Tipon  his  reaching  the  age  of  21  years, 
if,  in  his  judgment,  his  habits  are  good,  and  Itis 
Judgment  sufficient  to  Itandle  said  sum  of  mon- 
ey. If  he  thinks  it  is  best  for  the  said  Clovis, 
on  account  of  his  habits,  to  retain  said  money 
until  he  is  2S  years  of  age,  he  is  authorized  to 
do  so.  I  will  and  bequeath  to  my  grandson  Joe 
one-fourth  of  my  estate  left  after  deducting  the 
apedal  twquests  made  to  my  grandstm  Jim,  Jr., 
and  Clovis  Pearce's  educational  fund.  There 
is  also  to  be  deducted  from  the  one-fourth  inter- 
^  of  my  grandson  Joe  the  sum  of  $5,000  which 
is  hereinafter  bequeathed  to  my  grandson  Clo- 
vis. It  la  the  purpose  and  intention  of  this 
item  that  my  grandson  Olovis,  in  addithm  to  the 
•doeational  mm  herdn  provided,  shall  have 
$9,000  more,  to  be  deduced  frc»n  the  share  of 
my  grandson  Joe. 

Item  6.  In  the  event  of  the  death  of  my  grand- 
son Joe,  without  issue  bora  to  him,  before  the 
settlement  of  my  estate,  I  will  and  bequeath 
the  interest  in  my  estate  hereby  willed  to  bim, 
to  my  grandson  Clovis.  In  the  event  of  the 
death  otmj  grandson  Clovis,  without  Issue  bom 
to  him  before  the  settlement  of  my  estate.  I 
will  and  bequeath  the  interest  willed  and  be- 
queathed to  nim  herein  to  my  son  Marvin. 

Itom  6.  I  will  and  direct  that  my  executors 
hereinafter  named  and  appointed  take  charge 
of  my  entire  estate,  reaL  personal  and  of  what- 
ever nature,  and  reduce  the  same  to  cash  in  such 
a  way,  and  in  such  quantity,  and  on  sudi  terms, 
and  at  such  a  time  or  times,  as  he  in  his  sound 
discretion  msy  think  to  be  to  the  best  interest 
of  my  estate^ 

Item?.  Authorizing  the  sale  and  exchange  of 
land  and  the  purchase  of  other  land,  in  the 
sound  discretion  of  the  executor. 

8.  Authorizing  the  executor  to  sell  any  prop- 
erty in  any  way  as  seems  to  him  best,  and  to  ex- 
ecute deeds  and  other  contracts. 

Item  9.  Exempting  the  executor  from  making 
reports  to  courts,  and  to  do  the  things  herein 
willed,  without  tiie  order  or  direction  of  any 
court 

10.  Exempting  from  bond. 

11.  My  executor  is  hereby  directed  and  requir- 
ed to  keep  the  part  of  the  estate  of  my  grand- 
son Clovis  together,  until  he  is  25  years  old,  and 
my  grandson  Joe's  part  of  the  estate  together 
until  he  is  25  years  old.  After  such  Iiequests 
as  hereinbefore  stated  in  this,  my  last  will  and 
testament,  have  been  made. 

12.  Directing  the  executor  to  handle  Olovis 
and  Joe  Pearce's  part  of  the  estate  mentioned 
at  the  age  of  25,  should  either  Clovis  or  Joe 
become  inc<«npetuit  from  insanity*  or  any  other 
cause,  and  that  they  have  such  a  part  of  their 
estate  from  time  to  time  as  ma;  no  necessary, 
for  their  cmnfortable  sustenance. 

IS.  Appointing  Marrin  Peanse  azaentor,  and 


in  case  of  Us  iuoompeten^,  appt^ting  LarguS' 
M.  Pearce  to  act  as  executor  mj  granAons 
Cnovis  and  Joe. 

14.  Fixing  compensation  of  executor  on  all  re- 
ceipts and  all  disbursements. 

IL  B.  ft  K.  T.  mte,  of  Hamilton,  and  A.  F. 
Flte  and  W.  O.  Davis,  both  of  Jasper,  for 
appellant.  Cabanlsa  ft  Bowie  and  Geo.  E. 
Bush,  all  of  Birmingham,  for  8H>eUees. 

THOiMAS,  J.  The  appellant,  Marvin 
Pearce.  as  executor  and  as  a  legatee  and 
devisee  under  the  will  of  Jainea  P.  Pearce, 
deceased,  asks  a  construction  of  this  wllL 

Hie  averments  of  the  bill  as  to  tHe  agea  of 
the  minor  grandsons  of  the  testator,  who  are 
made  beneficiaries,  are:  That  Jim  Pearce, 
Jr.,  was  over  the  age  of  14  and  under  the  age 
of  21;  that  Clovla  Pearce  was  17  years  of 
age;  and  that  Joe  Pearce  was  10  years  ot 
age  on  March  7,  1916,  when  the  amendmoit 
to  the  bill  was  filed.  The  date  of  the  will 
was  E^bruary  11,  1913.  Letters  testamenta- 
ry to  plalntUF  thereunder  were  Issued  Bfarcb 
30,  1916.  said  will  having  been  theretofore, 
to  wit,  on  March  29, 1916,  duly  proved  In  the 
probate  court  of  Marlon  county.  Tiie  estate 
is  large  and  complicated.  A  construction  of 
the  will  Is  necessary,  not  only  for  the  guid- 
ance of  the  personal  representative,  but  to 
determine  the  respective  benefldarlea. 

[1]  The  manifest  scheme  of  the  testator 
must  be  gathered  from  the  whole  instrumrat, 
his  intent  being  the  primary  rule  of  Ita  in- 
terpretation. Dickson  V.  Dickson,  178  Ala. 
117,  59  South.  68;  O-ConneU  v.  O'OonneU,  72 
South.  81.  Any  apparently  conflicting  claus- 
es should  be  reconciled  so  aa  to  make  each 
operative.  We  have  recently  collected  the 
authorities  and  reaffirmed  some  of  the  cardi- 
nal rules  of  testamentary  oonstmctlCHi,  In 
Ralls,  Adm'r,  v.  Johnson,  75  South.  926.  It 
will  not  be  necessary  to  repeat  them  here. 
The  intention  of  the  testator  was  to  make 
disposition  of  a  large  estate,  consisting  of 
personal,  real,  and  mixed  properties,  between 
Ms  son,  Marvin,  who  was  of  full  age,  and  his 
minor  grandaons,  Joe^  Gloria  and  Jim  Pearce, 
Jr. 

[2-i]  No  question  can  arise  in  the  course  of 
legal  Inquiry,  perhaps,  that  Is  more  doubtful 
in  Its  n&pure.  or  less  referable  to  fixed  rules, 
than  whether  the  words  of  a  devise  or  be- 
quest constitute  a  vested  or  a  contingent  es- 
tate. Code  1907,  8S  3398-3401.  "Estate"  is 
a  word  capable  of  the  greatest  extension,  and 
comprehends  every  species  of  property,  real 
and  personaL  It  describes  both  the  corpus 
and  the  extent  of  the  interest.  Deering  v. 
Tucker.  65  Me.  284 ;  Hunter  v.  Hnsted.  Busb. 
Eq.  141;  Qodfrey  v.  Humphrey.  18  Pick. 
(Mass.)  539.  29  Am.  Dec.  621.  A  testator  has 
the  right  to  dispose  of  his  entire  estate  with 
such  restrictions  and  limitations,  not  repug- 
nant to  established  law,  as  he  sees  fit.  Code 
1907,  a  3416,  3417 ;  Broadway  Nat.  Bank  v. 
Adams,  ISS  Mass.  170, 43  Am.  Bep.  604.  Hie 
law  faron  the  eonstmcti<m  by  wMch  the  es- 

Digitized  by  Google 


Ala.) 


FBABOB  -T.  PBABOa 


066 


tate  is  regarded  as  rested  rather  than  con- 
tingent, or  by  which  It  will  become  vested  at 
the  earliest  moment;  and  thla  time  Is  nsaal- 
ly  at  the  death  of  the  testator.  In  Dnffleld's 
Case,  1  D.  &  G.  311,  the  Chief  Jnatiee  states, 
as  the  rule  for  the  guidance  of  that  ooart, 
that: 

"All  estates  are  to  be  bolden  to  be  -vested,  ex- 
rapt  estates  In  the  devise  of  which  a  oondittim 
precedent  is  so  clearly  expressed  tiiat  the  courts 
cannot  treat  them  as  vested  withoat  deciding  In 
direct  opposition  to  the  terms  of  the  wilL" 

mis  ancient  rede  bas  be^  gmerally 
plied  when  the  IntentlcHi  of  the  testator  Is 
obscnre  or  doabtfnl,  and  has  no  antUcatlffli 
wbm  ttie  Intention  to  create  a  c(mtlngent  les- 
acy  or  devise  Is  dear.  In  Pblnlsy  v.  Fosto',  90 
Ala.  262,  7  South. -SSB,  the  idvotiQ  question 
was  whether  the  estate  In  remainder  created 
by  the  will  vested  at  Ibe  death  of  the  tea* 
tator  or  was  contingent  The  distinguishing 
characterlstlca  of  the  two  estates  were  thus 
defined: 

"A  remahider  Is  said  to  be  vested,  when  tlie 
estate  passes  out  of  the  grantor  at  the  creation 
of  the  particular  estate,  and  vests  In  the  gran- 
tee during  its  continuance,  or  eo  Instanti  tnjRt  it 
determines— when  a  present  Interest  passes  to 
a  certain  and  definite  person,  to  be  oijoyed  in 
fataro;  and  it  is  said  to  be  contingeBt,  when 
tfae  estate  is  limited,  either  to  a  dabioos  and  an- 
certain  person,  or  upon  the  happening  of  a  dn- 
bioos  or  uncertain  event— uncortaiuty  of  the 
right  «C  enjoyment,  as  distinguished  fma  the 
uncertain^  ci  possession.'' 

In  Duncan  t.  l>e  Tampert;  182  Ala.  BSS,  9St 
South.  078,  It  Is  declared  tliat  the  Intent  to 
postpone  the  vesting  of  an  estate  must  be 
flear,  and  not  arise  from  mere  Inference  or 
constTuctkm.  Ornwfbrd  t.  Ehigram,  IBS  Ala. 
420,  40  South.  684.  This  rule  Is  based  on 
diat  announced  In  Doe  v.  Onuddlne,  6  Wan. 
478, 18  U  Bd.  809;  to  the  efEect  that: 

TRie  law  win  not  etmstrne  a  Umitattmi  In  a 
win  into  an  execntory  devise  when  It  can  take 
effect  as  a  remainder,  nor  a  remainder  to  be 
contingent  when  it  can  be  taken  to  be  vested." 

There  Is  a  class  of  cases  in  which  remain- 
ders are  r^rded  as  vested,  thou^  all 
who  may  take  are  not  ascertained,  or  In 
bdng,  and  cannot  be,  until  the  happening 
of  some  future  event;  as  where  there  Is  a 
devise  of  a  remainder  to  a  class  of  whldi 
each  member  ia  egnaUy  the  object  of  testa- 
ttff's  bounty,  as  to  the  children  of  a  person, 
some  of  whom  are  Uvlng  at  the  testator's 
death.  2  Wash.  Beal  Property  (Gth  Ed.)  S 
1545 ;  Smaw  v.  Young,  109  Ala.  528,  20  South. 
370;  Acree  v.  Dabney,  133  Ala.  437,  32  South. 
127;  Reynolds  v.  Love,  191  Ala.  218,  68 
South.  27.  It  Is  farther  wdl  established,  and 
Is  omdatent  with  the  vesting  of  the  estate 
at  the  death  of  the  testator,  that  the  class 
may  open  to  let  in  after-born  children.  2 
Jar.  Wills  (6th  Am.  Ed.)  p.  1011;  Inge  t. 
Jones,  109  Ala.  178.  19  Sootb.  435;  Dun- 
can V.  De  Tanqwrt,  supra;  Blaken^  v.  Du 
Bose,  107  Ala.  027.  62  South.  740. 

There  Is  no  question  that  a  testator  may 
flx  the  time  of  tiie  payment  of  a  legacy  in 
the  future,  as  w  Ibe  attaining  of  majority 


<»i  tfae  part  of  tbe  legatee  (Thomp.  Wllla, 
»  253,  894 ;  Anderson  v.  Hendrldcscm.  5  M. 
J.  Bq.  106;  Mendel  v.  Levis,  40  Misc.  Rep. 
271,  81  N.  T.  Supp.  965),  or  on  the  date  of 
a  marriage  (Overton  v.  Davy,  20  Mo.  HTZi, 
or  po  the  death  of  a  designated  person  (Orlai- 
wold  V.  Heard,  2  Gray  [Mass.]  322),  or  at 
any  other  designated  time,  provided  it  Is 
not  beyond  the  period  allowed  by  the  statute 
(Claflln  V.  Cnaflln,  149  Mass.  19,  20  N.  B.  454, 
3  L.  R.  A,  870,  14  Am.  St.  Rep.  898;  Code 
1907,  '  H  3416,  8417).  In  Hawkins  on 
Wills  (225)  and  Thompson's  Wills  (sec- 
tion 263)  It  Is  pointed  out  that  when  the 
gift  and  the  time  of  its  paymoit  are  dis- 
tinct, the  direction  as  to  the  time  of  pay- 
ment does  not  postpone  the  vesting.  TboB,  a 
bequest  to  A.  at  21  and  a  bequest  payable 
to  A.  at  21  do  not  much  differ  In  expression ; 
yet  the  one  Is  held  to  be  a  vested,  and  the 
other  a  contingent  gift.  For  the  bequest  to  A. 
at  21  Is  contlng«it  on  the  fact  that  A.  may 
not  readi  that  age;  and  a  bequest  to  A. 
payable  at  21  or  to  be  paid  at  21,  Is  vested. 
If  A.  dies  nnder  the  age  of  21,  such  vested 
gift  would  be  subject  to  his  testamentary  dl»- 
position,  or  controUed  by  the  statutes  ot  de- 
scent and  distribution,  as  the  case  n»y  be. 
See  authorities  on  tide  Questlcn  collected  by 
Mr.  WiUIams,  in  his  work  on  Elxecutors  (vol- 
ume 2,  6th  Am.  Ed.,  p.  882  11280]);  also  Oraw- 
ford  V.  Engram,  supra ;  Wynne  v.  WaltluU, 
8T  Ala,  87;  Marr  v.  McCuUon^  0  Port 
607;  Oregg  V.  Bethea,  6  Pwt  9. 

[I]  Where  no  provlsicHi  Is  made  tor  the 
snpport  of  Inf&nt  beneficiaries,  pr  for  tiielr 
enjoyment  of  any  portion  of  the  estate  given 
than  tj  a  testator  or  created  by  a  trust,  until 
they  reach  majorl^  or  a  designated  age^  the 
chancery  court,  acting  In  loco  parentis  or  oc- 
cupying the  place  of  the  testator  or  creator  of 
the  trust,  wUl  do  for  the  b^efidary  what  It 
cmoeiTes  would  have  be^  done  by  ibe  tes- 
tatot  or  creator  of  the  trust  had  he  foreseen 
the  needs  and  necessities  of  the  benefldary. 
Such  court  will  grant  perml»don  to  use  cur- 
rently the  income  of  the  trust  fund  for  the 
completion  of  the  education  or  for  the  main- 
tenance of  such  benefldary,  whose  neces- 
sitous condition  warrants.  Marsh  v.  Reed, 
184  111.  203,  56  N.  E.  306 ;  Bennett  v.  Nash- 
ville Trust  Co.,  127  Tenn.  126.  153  S.  W,  840, 
46  Lu  R.  A.  (N.  S. )  43,  Ann.  Oas.  1914A,  1045 ; 
Denegre  v.  Walker,  214  111.  113,  73  N.  E. 
409,  106  Am.  St  Rep.  98,  2  Ann.  Cas.  787; 
Knorr  v.  Millard.  52  Mich.  642,  18  N.  W. 
349;  In  re  Potts,  1  Ashm.  C^)  340;  In  re 
New,  2  Chase  (Eng.)  534. 

[7,  B]  Considering  the  will  In  this  case  both 
as  a  whole,  and  s^arately  by  clauses,  for 
an  understanding  of  the  testator's  Intention, 
item  1  provided  for  the  payment  of  Just 
debts;  item  2  bequeathed  to  Jim  Pearce, 
Jr.,  a  sum  of  money  that  vested  In  him  ab- 
solutely on  testator's  death,  except  tbat  the 
time  of  payment  was  postponed  until  he 
should  become  21  years  of  age;  Item  3  pro- 
vided a  fund  tnm  which  Clov^  Pc 
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to  be  educated,  no  part  of  wblch  znl^  be 
diarged  to  tals  dJstrlbotlve  abate;  and  tlie 
unexpended  balance  was  to  be  converted  Into 
the  testator's  general  estate.  The  residuary 
clause,  In  effect,  la  to  be  found  In  Item  4, 
notwithstanding  the  T^ttTe  iwaUlm  oC  that 
clause  In  the  inatmment  To  ^ectnate  the 
Intentbn  of  the  testator  a  geaenl  residuary 
clanse  wUl  be  made  to  yleM  to  a  q>eclflc  to- 
ramslstent  prorlaUm  found  ctlsewbere.  1 
Sdioixler  on  Tnila,  474;  Balla.  Adm'r,  t. 
Johnson,  76  South.  9S6.  By  tibe  nee  of  wcffds 
dlQKWing  c£  the  "remainder  at  my  [testator's] 
estate,  both  personal  and  real,''  the  Intention 
of  the  testator  la  shown  to  have  been  to 
dispose  of  the  residue  of  the  estate  after 
paying  testator's  Just  debts,  and  maUng 
the  gift  of  fS,000  to  Jim  Pearo^  Jr^  together 
wltti  the  provlalon  for  tile  education  o£  Glovls 
Pearce. 

If,  then,  there  Is  no  provUimi  In  Oie  wUl 
changing  the  l^al  effect  of  the  plain  wtmls 
of  Item  4,  It  was  the  Intention  of  the  tes- 
tator to  divide  tills  "remainder"  of  his  es- 
tate In  audi  manner  as  to  give  (1)  one-half 
to  a  eon,  Marvin  Prarce,  and  vest  It  in  him 
on  testotor'a  death;  ^  one>fourtii  (minus 
¥6.0(K^  to  a  grandsrai,  Joe  Pearce;  and  (3) 
one-fonrth  (plru  $5,00(Q  to  a  grandson,  Clovls 
Pearce.  Ttat  i»  to  say,  of  the  <me-half  of 
the  remainder  of  his  estote,  aongtat  to  be 
^ven  to  the  two  grandsons,  it  was  the  de- 
clared purpose  that  Clovls  ahonld  receive 
$5,000  more  than  Joe,  axid  timt  Marvin's 
interest  was  not  to  be  reduced  by  the  $5,000 
so  given  to  (Sovls  In  excess  of  Joe's  Interest 

[S]  The  devises  and  bequest  to  Joe  and 
Clovls,  respective,  were  of  estates  that  may 
be  defeated  by  the  provisions  ot  item  OL  Tbe 
provision  is  as  follows: 

"In  the  event  of  the  death  of  my  grandson, 
Joe  Pearce,  without  Issue  bom  to  him,  before 
the  settlement  of  my  estate.  I  will  and  bequeath 
the  Interest  in  my  estate  hereby  willed  to  him 
to  my  grandson,  dovis  Pearce.  In  the  event 
of  the  death  of  my  f^ndson,  CIotIs  Pearce, 
without  issue  bom  to  mm,  befwe  the  settiemrait 
of  my  eatate,  I  wtU  and  bequeath  the  interest 
willed  and  bequeathed  to  blm  herdn,  to  my  son, 
Marvin  Pearce." 

Under  the  foregoing  authorities,  the  estates 
of  Joe  Pearce  and  Clovls  Pearce  In  the  re- 
siduum were  qualified.  In  that  they  were 
subject  to  be  defeated  the  happening  of 
the  respective  contingencies  provided  for  In 
said  Item.  It  was  sought  to  further  sub- 
ject said  respectiTO  estotes  by  iton  11,  flxli^ 
Umltotlons  which.  If  not  offensive  to  the 
statute  forbidding  perpetuities,  or  to  that 
providing  for  the  creation  ot  trusto  for  "ac- 
cumulation only,"  would  postpme  the  rights 
of  enjoyment  to  the  designated  date.  It  Is 
then  necessary  tiiat  wo  declare  the  efftet  of 
the  provlirioDS  ot  item  11  on  the  said  estotes 
provided  for  Joe  and  for  Clovla  Pearce  by 
items  4  and  0. 

[11]  In  case  of  Irrecondlatdo  repngnancr 
between  two  clauses  of  a  will,  tiie  lattur  will 
usually  prevail  over  the  fonner,  as  being 


the  last  eiQiTeBsion  tS  the  testator's  wUL 
This  rule,  however,  never  has  application  ex- 
cept upOT  the  failure  of  every  attempt  to 
give  tbe  whole  will  such  a  oonatmctioa  as 
win  render  eacb  and  every  XArt  thereof  tf- 
fective.  The  result  of  this  rule  is  that  where 
an  estate  is  given  in  <me  dause  bj  dear  and 
spedflc  terms,  such  Interest  cannot  be  taken 
away  or  dimliHshed  by  ralBdng  a  doubt  upon 
the  extent  and  meaning  of  a  subsequn^ 
diause,  aor  by  inforence  therefrom,  nor  by 
subsequent  words  that  are  not  as  clear  and 
decisive  as  the  word  of  the  clause  giving  the 
Interest  or  estote  Id  the  first  Instonce.  Balls, 
as  Adm'r,  v.  Johnson,  75  South.  026l  Item 
11  does  not  seek  to  diminish  or  change  the 
character  of  the  estates  given  to  Clovia  and 
Joe,  otherwise  than  to  declare  the  dates  of 
the  respective  payments,  as  follows : 

"My  executor  is  hereby  directed  and  required 
to  Iceep  my  grandson  Clovls'  estote  together  un- 
til he  la  twenty-five  years  f^*' 

A  like  provision  la  made  as  to  Joe  Pearce's 
interest.  This  Intent  is  further  manifest  In 
the  provision  made  for  maintenance  of  these 
grandsons.  In  case  of  disability,  by  Item  12. 
Items  10  and  13  exempt  the  executor  from 
liability  to  make  bond,  and  provide  for  a  suc- 
cessor in  the  administration  of  the  trust.  By 
item  6  tiie  executor  is  given  large  powers 
In  making  the  estate  ready  for  distribution, 
as  he  may  think  to  be  "to  the  best  Inter^ 
est"  of  the  estate.  In  Items  7,  8,  and  0,  a 
perstmal  trust  Is  reposed  in  Marvin  Pearce 
the  executor,  for  the  purposes  of  administra- 
tion only.  Under  the  trust  he  is  empowered 
"to  sell  one  tract  oC  land,  either  surface, 
mineral  or  fee  simple,  and  purchase  another 
with  the  proceeds  thereof;  to  exchange  ime 
tract  of  land,  surface,  mlnwal  or  fee  sdmple, 
for  another  on^  when  in  his  opinion  it  will 
benefit  the  estote  as  a  whole."  Item  7.  It 
is  clear  by  this  dause  that  the  Intention  was 
to  leave  to  the  sound  discretion  and  good 
sense  of  the  executor  named  the  matter  of 
sales  and  excbanges  of  testator's  reel  esteto 
for  the  benefit  of  the  whole  estate.  To  the 
end  that  testotor'a  estote  may  be  "economi- 
cally and  cheaply  administered  and  the  best 
result  obtained,"  said  Marvto  is  fully  author^ 
Ized  and  empowered  to  sell  any  property,  of 
whatever  nature,  coming  Into  his  hands  as 
such  executor,  at  either  public  w  private 
sale^  for  cash  or  on  Ume^  or  in  sndi  other, 
way  as  may  appear  to  him  best,  and  to  exe< 
cuto  -deeds  and  other  contracto  to  cany  ont 
the  same.  Xton  &  Thus  it  is  evident  that  it 
was  the  testotor*s  desire  to  dotiie  the  exec- 
utor witii  full  power  to  adrntnlstw  tiie  estote 
economically,  and  to  the  end  that  a  time 
might  be  eiqieditiously  reached  in  tile  pro- 
cess of  adndnlsbration,  con^stent  witti  the 
nature  and  dutractor  of  the  estote,  when  sit 
the  testotor'a  just  d^ts,  and  the  spedflc  1^ 
ades  In  Uie  vrill  provided,  should  have  been 
paid ;  and  thua  was  fixed  the  time  when  tbe 
toteresto  m  estotes  of  Joe  ai^ClovJs,  ctvea 
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under  the  reiddaary  dawe  of  the  win,  were 
to  reet  abaolntdy  in  fliam,  XMpectlTely. 

[11]  Having  taken  a  oomprdienslTe  vlev 
of  the  several  provislonB  of  the  will,  we  are 
now  prepared  to  dlscass  the  meaning  of  the 
word  "Betttemmt,**  as  It  la  need  In  item  6. 
Tbo  residuary  clause  having  disposed  of  the 
"remainder"  of  the  estate  to  testator's  son 
and  designated  grandsons,  It  was  Qien  pro- 
Tided,  by  Item  5,  that  in  the  event  of  the 
deaths  of  said  grandsons  wlQiont  Issce  bom 
to  them,  *l)efiore  the  settlement"  of  testator's 
estate,  the  perttcolar  Interest  given  should 
finally  vest  as  therein  indicated. 

We  must  here  give  application  to  the  rule 
favoring  the  vesting  of  estates,  or  estates' 
becoming  absolute,  at  the  earliest  moment, 
and  that  doubtful  or  obscure  danses  will  be 
so  construed  as  to  attain  that  result.  Mont- 
gomery V.  WUson,  189  Ala.  209,  66  South. 
COS;  OampbeU  v.  Weakley,  121  Ala.  64.  25 
South.  694.  The  policy  of  the  statute  favors 
such  construction  of  a  devise  as  will  result  In 
vesting  the  fee  If  the  words  of  the  convey- 
ance be  of  doubtful  Import  whether  a  less 
estate  was  intended.  Ck>de,  t  3396.  We  are 
of  oplnlcm,  and  so  declare,  that  it  was  the 
Intention  of  the  testator,  as  to  the  reQ>ec- 
tlve  Interests  of  Joe  and  CIovls  In  said  re- 
mainder of  his  estate,  that  the  same  should 
become  absolute  at  that  period  of  the  admin- 
istration when  the  Just  debts  contracted  by 
testator,  tt^ether  with  the  specific  lega- 
cies indicated,  should  have  been  paid  or  pro- 
vided for.  The  chancellor  fixed  this  p^od 
at  12  months  from  the  grant  of  letters  tes- 
tam^tary.  The  testimony  on  which  the 
chancellOT  acted,  now  before  us,  shows  the 
general  liabilities  of  the  estate  at  the  trial 
of  this  cause  to  have  been  $69,000 ;  that  the 
Bpedflc  l^des  provided  are  not  over  f  10,- 
000 ;  and  that  the  assets  were  personal  pnop* 
erty  of  the  appraised  value  of  $120,000,  and 
real  prcq^ertles,  fee,  surface,  and  mineral 
rights,  aggregating,  approximately,  25,000 
acres — a  large  part  of  said  lands  being  owned 
in  fee. 

It  la  dear  that  the  words  In  question  "be- 
fore the  settlement,"  etc.,  could  have  refer- 
red to  no  other  date  than  the  expiration  of 
12  months  after  the  appolntm^t  of  the  ex- 
ecutor, or  to  the  termination  of  a  period  of 
time  allowed  by  law  or  the  necessities  of  the 
case  for  getth^  in  the  ancts,  paying  the 
debts,  and  making  provision  for  the  Bpedflc 
l^des.  nils  date  may  long  antedate  an 
actual  dlstribntloa  of  tlie  whole  estate; 

In  tite  (^Inlcm  of  fb9  court  In  Calkins  v. 
Smith.  41  Hldi.  409^  1  N.  W.  1018^  deUv- 
raed  ij  Ur.  Justice  OotAey  (a  ease  much  In 
point).  It  Is  said: 

"It  seems  to  us  manifest  that  when  the  testa- 
tor spaaka  of  his  wife's  death  before  Ms  estate 
1b  settled,  as  a  contiDgeDcy  upoa  which  the 
sum  of  $1,000  given  to  or  settled  before  mar- 
riage up<Hi  her  is  to  pass  to  the  resldae,  he 
means,  not  the  settlement  In  the  popular  sense 
of  the  tma,  bvt  the  stage  of  pNOBMings  when 


the  fBural  expenses,  debts  and  legades  are  paid, 

and  when  ooUiiDK  remains  but  to  proceed  with 
the  steps  for  a  division  of  the  resione.  That  is 
put  h^mid  donbt  by  the  ninth  clause  of  his 
will,  in  which  this  thousand  dcdlars  is  named 
among  the  sums  to  be  paid  before  the  resldae  is 
distributed.  At  this  stage  of  his  proceedings  the 
executor's  duties  may  be  said  to  be  closed ; 
nothing  remalQing  to  be  done  by  him  as  such, 
enept  the  rendenng  and  adjustment  of  his  own 
account.  What  further  he  was  to  do  in  respect 
of  the  estate  was  to  be  done  not  as  executor, 
bat  as  donee  of  a  power  In  trust.  What 
strength  ens  this  view  U  that  the  testat<M:>  could 
have  had  no  good  reason .  for  postponing  fur- 
ther the  final  and  unconditionaf  vesting  of  the 
riEbt  to  this  sum  in  his  wife.  The  rights  of  all 
others  were  fixed  ;  why  should  not  hers  be  also? 
The  other  proceedings  were  merely  for  the  par- 
titicm  of  common  interests,  which  might  be  de- 
\nyed  indefinitely  at  the  option  of  the  parties 
If  it  seemed  desirable  that  this  be  done,  and  per- 
haps negligently  or  willfully  delayed  by  the 
donee  of  tbe  power.  Conditions  are  not  favored 
in  law  when  uiey  defeat  estates,  and  they  should 
not  for  a  moment  be  subject  to  be  contmued  at 
the  option  or  through  the  misconduct  or  neglect 
of  others,  where  any  other  conclnsicm  is  rea- 
sonable." 

In  Allen,  Trustee,  v.  Dean,  Executor,  148 
Mass.  694,  20  N.  B.  314,  authority  was  giv- 
en the  executor  '*to  sell  real  estate  'as  the 
proper  and  convenient  settlement  of  the  es- 
tate may  require.' "  It  was  held  that  this 
was  a  limited  authority  to  sell  real  estate  for 
the  payment  of  debts,  legacies,  and  expenses 
of  administration,  and  not  for  the  purpose  of 
making  partition  or  dlstribntlon  among  dev- 
isees.  The  court  said : 

"The  only  question  argued  is  whether  by  the 
words  In  the  settlement  of  the  estate'  the  tes- 
tatrix meant  not  only  the  settlement  of  the  ad- 
ministration account  in  the  probate  court,  bnt 
also  tile  partition  or  distribution  of  the  estate 
among  the  devisees.  The  words  *8ett]ement  of 
the  estate,'  as  common^  understood,  and  as  used 
in  the  statute,  •  *  *  refer  to  the  settlement 
of  the  probate  account.  •  •  •  There  Is  noth- 
ing in  the  will  to  show  that  tbe  testatrix  used 
the  words  in  any  other  sense." 

In  the  case  of  In  re  Crelghton,  Adm'r,  etc., 
12  Neb.  280,  11  N.  W.  313,  the  words  "set- 
tlement of  estates  of  deceased  persons"  were 
held  to  refer  to  the  adjustment  of  the  claims 
and  demands  In  favor  of  or  against  an  es- 
tate, and  to  not  necessarily  include  tbs  woxd 
"distribution,''  "whldi  is  the  act  of  dividing 
or  making  an  ara^ortlonment" 

If  appellant's  contention  was  correct, 
James  P.  Pearoe  did  not  contemplate  that 
there  would  be  any  settlement  of  his  estate 
before  the  youngest  of  these  two  grandsons 
arrived  at  the  age  ot  20  years.  This  could 
not  have  been  true,  for  It  will  be  borne  In 
mind  that  Joe  was  under  10  years  of  age  at 
the  time  the  will  was  executed.  The  only  son 
of  testator,  Marvin  Pearce,  was  given  ofae- 
half  of  the  estate  after  payment  of  the  debts 
and  of  certain  legacies,  tinder  appdlant's 
contention  the  said  Marvin  Pearce  would  not 
be  entitled  to  any  portion  of  the  estate  until 
a  settlement  was  had.  It  must  be  assumed 
that  testator  Intended  his  son,  Marvin  Pearce, 
to  come  into  the  eijoyment  of  his  portion-^ 
balf  of  tbe  estate— within  a  reasonable  time 
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aftar  Oie  vrUl  was  probated;  ottierwlsD  Uaiv 
vln,  b^ng  more  advanced  In  years  tban  the 
Infant  baiefldarles,  mlgbt  not  live  long 
enough  to  enjoy  the  bounty  the  father  had 
amiptjr  ivovlded  for  Um.  It  Is  not  to  be 
supposed  that  testator  entertained  any  un- 
natural wish  or  Intention,  In  dealing  with 
the  latereetB  of  this  son,  Ui  whom  be  had 
great  confldoioe,  and  ot  the  two  Infant  grand* 
sons,  who  be  knew  most  be  maintained  and 
edncated,  one  of  whom  lived  with  testator. 
If  be  did  not  have  reference  to  the  expiration 
of  tb»  statutory  period  ot  12  niontlis,  or  at 
least  to  fbs  ezplratlim  of  a  reasonable  time 
tor  Uie  personal  lepresratatlva  to  reduce  the 
personal  assets  to  auney  and  pay  the  d^ts 
and  legades,  In  order  to  determine  or  vest 
the  share  or  Interest  of  eacb  distilbiitee  of 
the  estate,  it  la  dlfflcult  to  oonclnde  from  the 
wlU  wbat  the  testator  did  mean.  Vrom  the 
general  scheme  of  the  will  be  must  have  con- 
templated a  settlement  that  would  vest  abso- 
lutely the  respective  estates  In  the  aevwal 
bmefldaries  for  whom  they  wore  Intended, 
long  before  tbo  time  cmtoided  for  by  appe- 
lant 

From  the  erideaioe  b^ore  ns,  we  are  of 
opinion  that  the  cbancellor  correctly  decreed 
that  the  lime  of  "settlement,**  as  that  term  Is 
used  in  item  did  not  refer  to  the  final  dis- 
tribution, but  to  the  expiration  of  a  reason- 
able time  in  wtaldi  to  ascwtaln  and  settle 
testator's  debts  and  provide  fbr  the  paymoit 
of  the  qtedflc  legades;  and  ttut  whrai  these 
things  were  don^  in  law  and  In  fact,  the 
several  estates  provided  fbr  in  items  4  and  5 
became  not  tmly  vested,  but  absolute,  In 
Marvin,  Olovia,  and  Joe  Pearoe,  as  to  the 
re^ue  so  dl«posed  of  by  the  testator. 

It  most  be  ranarked  that  the  xeq^ectlve 
estates  of  Joe  and  Glovts,  In  tills  residue  of 
estate  of  testator,  consisted  of  interests  In 
real  and  personal  property;  and  that  there 
was  no  e:q>ress  direction  by  teetatta  for  the 
adding  txt  the  interest  or  Income  to  the  prin- 
cipal. If  the  estate  was  to  be  kept  together 
for  a  l<mg  time,  as  tJiat  Indicated  in  the 
will,  However,  it  was  tlie  testator's  Inten- 
tlon  that  the  estate  should  be  hdd  tor  ao- 
cumvlatlffli;  tblB  Is  dedudUe  fnmi  the  whtde 
wtU,  and  from  its  several  afpedflc  provisions. 
Canqjb^  v.  Weakley,  121  Ala.  04,  67,  6»,  25 
South.  OM;  Code,  i  8410.  This  court  has  re- 
cenOy  Mpckea  provisions  In  wUls,  offleni^ve 
to  the  statutes  against  perpetuities,  and  to 
that  cnatlng  trusts  for  accumulation  only. 
In  Oampbdl  v.  Weakley,  supra,  it  was  de- 
dared  that  it  could  not  be  supposed  from  the 
language  woployed  that  the  testatw  Intotded 
to  give  bis  executors  a  larger  estate  Qian  one 
for  the  period  of  ten  years;  that  tlw  estate 
was  given  them  tm  accumulation  for  tlie 
bffieflt  of  his  devisees  and  legatees,  and  tiiat 
**bey«id  10  years,  imder  Qie  statute  as  he 
Is  presumed  to  have  known,  no  estate  creat- 
ed tor  such  purposes  could  have  any  force  or 
effect"  In  Lyons  v.  Bradley,  168  Ala.  606, 
611,  612,  68  South.  244,  246,  the  common-4aw 


mle  is  pointed  to,  with  tts  modlficatloD  by 
statute  (iwction  8417  of  the  Obde).  as  follows: 
"While  this  statute  in  ita  prorisifHi  for  tiie 
cue  in  which  the  BUccesaiTe  donees  are  not  the 
wife  and  children  or  children  only  of  the  donor 
lays  down  a  rule  more  strinsent  than  diat  for- 
mulated by  the  judges,  in  uie  case  of  a  con- 
veyance to  wife  and  childrwa,  or  children  wly, 
the  powOT  in  the  grantor  of  imposing  future 
limltatl<nis  may  be  exerdsed  with  greater  free- 
dom in  respect  to  the  remotenem  m  the  limitB* 
tions  permitted,  for  it  pennits  the  aliwistion 
of  estates  to  be  suspended  during  a  life  or  lives 
in  being  and  during  the  minority  of  the  issue  of 
the  sarviring  tenant  for  life,  and.  In  deftinlt  ot 
issue  coining  of  age  during  the  minority  ot  tlw 
devisee,  over ;  but,  so  far  as  eoncenu  the  Ufa 
or  lives  In  being,  it  must  be  exercised  In  taror 
of  a  more  restncted  class  of  persons.  It  is 
to  be  noted  t±at  no  period  in  gross  of  21  yeara 
nor  any  nmnbw  of  years  is  provided  to  be  add- 
ed to  the  lives  of  infs  and  children.  Strangdy 
enough,  we  have  in  this  state  no  statute  con- 
trolling conveyances  of  personalty  in  respect  to 
the  creatitm  of  perpetmtieB.  As  to  audi  con- 
veyances the  common  law  is  still  in  forc&" 

The  estate  dealt  with  by  this  will  (wbldi 
will  was  made  and  probated  since  the  ad<v»- 
tiOQ  of  the  Gode  of  1907)  was  composed  of 
personal  and  real  property.  Thus  It  Is  test- 
ed by  two  rules  as  to  perpetnltleB — that  of 
the  Alabama  statutes  as  to  real  property, 
and  that  of  the  common  law,  as  to  the  per- 
sonalty. The  rule  against  perpetuities  is 
that  contingent  interests  must  become  vest- 
ed in  a  life  or  Uvea  In  bdng  at  the  date 
of  Uie  conveyance  and  21  years  thereafter, 
and  to  which,  la  case  of  Infant  In  vmtre  sa 
mere,  is  added  a  snffldent  time  to  cover  the 
ordinary  period  of  gestation.  Pells  v.  Brown 
(1620) ;  Smith,  Bzecntory  Interests,  |  706; 
Beard  v.  Westcott,  5  Taun.  8M;  Oadell  v. 
Palmer,  1  Clark  &  Flnnelly's  Cas.  872;  The 
Duke  of  Norfolk's  Case,  3  Ch.  Cas.  1 ;  Low 
V.  Bnmm,  8  P.  Wms.  262;  TheUussmi  v. 
Woodford,  4  Tes.  227.  Tfae  provldon  tot 
minority  was  added  to  the  mle,  in  a  devise 
"to  those  of  my  grandchildren  who  reach  21.*' 
in  Stephens  v.  St^hens,  Cas.  T.  Talb.  (Ehig.) 
228;  and  the  time  for  gestation  dedared  In 
Long  V.  Blackall,  7  T.  B.  (Eng.)  m  See 
repOTt  of  PeUa  v.  Brown,  Onike^B  Jone^  6MI. 

[12]  Therefore  as  Joe  Pearce  was  less  than 
10  years  old  at  the  death  of  testator,  the 
estate  devised  to  him  in  real  pro{)erty  did 
offend  the  statutory  provision  as  to  perpeto- 
ltle»— the  lives  b^g  ta  being  at  ttie  date 
of  the  conveyance  (the  date  of  the  execu- 
tion of  the  will)  and  10  years  thereafter— 
and  vested  In  him  absolutely  on  tlie  deafli 
of  the  testator  and  the  probate  of  said  wUL 
Oode  1S07,  I  8417;  Montgmneiy  v.  WUsm. 
189  Ala.  209,  66  Sooth.  006,  Ashnrst  v. 
Ashnrst,  181  Ala.  401.  m.  BattOi.  M2.  In  hf- 
ons  V.  Bradley,  supra,  168  Ala.  614, 68  South. 
244.  applying  the  rule  against  peipetoittes 
as  to  real  estate,  aa  fixed  by  tlie  Aitbsma 
statute,  our  court  laid  it  down  that  **aU  lim- 
itations'* offensive  thereto  axe  to  be  regard* 
ed  as  "void  ab  InltU/*;  and  that  a  perpetu- 
ity will  no  more  be  tolerated  when  It  is 
covered  by  a  tnuA  tlian  wli^lt  displays  It- 
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self,  nndlsgnisedt  In  the  settlement  of  a  legal 
estate.  Perry  on  Trusts,  S  388;  I^ons  v. 
Bradley,  sapra.  168  Ala.  616,  63  Soatb.  244; 
Asfanrst  r.  Asbarst,  supra,  181  Ala.  407,  61 
SonOi.  912;  Mbntgwuery  r.  \ms(m,  sapra. 
We  have  no  statutory  problbitton  of  perpe- 
tuities as  to  personal  pn^ierty,  except  only 
that  regulating  trusts  tar  accumulation  mere- 
ly (Code,  f  841(9,  and,  aside  from  said  stat^ 
ute,  devises  are  tested  by  tbe  rule  of  the 
common  law. 

cm  What  eflTect,  ttien,  had  the  prorision 
of  Item  U,  as  to  title  paymmt  to  Joe  ftf  bis 
portion  of  the  residue  of  said  posonal  es- 
tate? It  is  obrloua  ttiat  the  declared  time 
of  dlstrUmtion  or  iwyment  of  Joe's  said  per^ 
sonai  estate  offended  section  8410  of  the 
Oode,  In  that  the  trust  soi^jht  to  be  created 
In  said  personalty  extended  beyond  Joe 
Pearoe'8  attaining  majority.  Tlie  I^ona  Oas^ 
168  Ala.  S24,  68  South.  244,  on  the  authority 
of  Prof.  Gray  (Perpetuities.  247,  418,  eta), 
defdares  the  rule  In  sudi  case  to  be  that 
wh^  the.  trust  was  not  solely  tar  the  pur- 
pose of  the  remote  gift  orer,  in  fact,  had 
nothing  to  do  witii  the  gift  over,  it  wHl  be 
sustained  pro  tan  to.  The  trust  thus  creat- 
ed, aa  to  Joe  Pearce's  personal  estate,  was 
valid  to  his  attiining  majority,  and  not  be- 
yond that  date.  Lyons  v.  Bradley,  supra, 
168  Ala.  &26,  S3  South.  244;  Asbarst  v. 
Ashnret,  supra,  181  Ala.  407,  61  South.  942. 
No  donbt  tbla  was  the  testator's  Intention. 

[14, 11]  When  the  jurisdiction  of  the  court 
of  equity  attached,  on  the  filing  of  the  bUl 
for  the  construction  of  the  testamentary  In- 
strument in  question  and  the  removal  of  the 
adminlstratlrai  into  chancery  (U  such  re- 
moval was  effected),  the  Infant  defendants 
became  wards  of  the  court,  and  the  protec- 
tion and  general  welfare  of  th^r  properties 
and  persons  passed  under  the  court's  stywr- 
Tlslon  and  direction.  It  follows  that  a  trus- 
tee, acting  for  such  wards  of  the  court,  is 
likewise  subject  to  the  orders  of  the  court, 
notwithstanding  the  discretionary  powers  giv- 
en under  the  lnstrum«it  creating  the  trust 
The  court  has  supervision  of  the  exercise  of 
the  discretionary  powers  by  Buch  trustee,  to 
the  end  that  the  powers  be  honestly  and  rea- 
sonably, and  not  improvldently  or  arbitrarily, 
exercised,  nor  In  disregard  of  the  interests 
of  such  benefldarles.  To  that  end,  a  trustee 
or  an  executor,  acting  as  such,  may  be  requir- 
ed to  report  to  the  court,  upon  the  exercise 
of  his  powers  as  affecting  the  personal  con- 
trol, or  the  property  interests,  of  the  ward. 
McDonald  v.  McDonald,  92  Ala.  537,  544,  8 
South.  195.  Standing  ia  loco  parentis,  and 
In  the  place  of  the  creator  of  the  trust,  a 
court  of  equity  will  ratify  or  disapprove  such 
acts  of  the  trustee  as,  in  its  judgm^t,  the  tes- 
tator or  creator  of  the  trust  would  have  done 
for  the  benefldary,  if  In  life  and  cognizant  of 
the  tacts  made  known  to  the  court.  Proctor 
V.  SebaxsH,  80  Ala.  227;  Qreamer  t.  Holbrook* 
90  Ala.  68;  U  South.  880;  Ward  r.  Ward,  96 


Ala.  331. 10  South.  8S2;  Dunham  v.  Milhous, 
70  Ala.  696;  McCarthy's  Case.  74  Ala.  546; 
Lee  r.  Lee,  55  Ala.  990;  Perkins  v.  Lewis, 
41  Ala.  640, 94  Am.  Dec.  616;  Bennett  v.  Nash- 
ville Trust  Co.,  127  Tenn.  126, 186  8.  W.  840, 
46  L.  a  A.  (N.  S.)  43,  Ann.  Cas.  1914A,  1046; 
22  Gyc  662  (19;  81  Cya  109  (2).  (3ourts  of 
equi^  will  not  favor  a  constniction  that  oaa.' 
fers  upon  or  reposes  in  a  trustee  absolute 
and  uncontrollable  powers.  Bandolph  t. 
Bast  Bimln^iam  Land  Co..  104  Ala.  366,  16 
South.  126,  63  Am.  St  Bep.  64 ;  McDonald 
McDfmald,  supra.  The  questitn,  what  Is  a 
just  and  iffoim  allowance  to  or  for  the  bene> 
fldatyi  from  time  to  timet  to  ilierefore  de- 
pendent on  the  drenmatances  and  the  neces- 
sary demands  of  tlie  benefldary,  made  known 
to  the  court  of  equity  assumliig  jurisdiction 
of  the  estate  and  of  the  v&mm  of  the  ward 
or  beneficiary. 

(II]  We  are  asked  to  declare  whether  the 
discrdimiary  powers  given  the  executor  an- 
tluHiied  him  to  cwtinue  to  engage  In  the 
mercanttle  business  as  the  testator  had  done. 
There  is  no  clause  in  the  will  conferring 
this  specific  authority.  If  mdi  authority 
exists,  it  must  be  by  way  of  inference  from 
the  general  authority  to  sell  or  exchange 
lands,  given  in  item  7,  or  that  to  "sell  any 
prt^rty  coming  into  his  hands"  as  may  ap- 
pear to  the  best  interest  of  the  estate,  pro- 
vided In  item  8,  or  that  to  exercise  ''every 
power  granted"  without  r^rt  to  or  direc- 
tion of  the  court  provided  In  item  9.  The 
latter  Item,  however,  shows  that  testator  had 
in  mind  sales  and  exchanges  of  property, 
collections,  and  settlements  of  debts,  in  the 
process  of  "administering"  testator's  estate, 
"as  fully  and  completely  as  if  be  [executor] 
was  the  owner  Individually  thereof." 

[U]  A  trust  is  held  not  to  be  transmitted 
to  an  executor  In  such  sort  'as  to  enable  him 
to  carry  on  a  business,  unless  he  has  express 
authority  by  the  will,  or  Is  so  empowered 
to  act  by  a  court  of  chancery  (Steele  v. 
Knox,  10  Ala.  608) ;  nor  to  conduct  farming 
operations  (Hlnson  v.  Williamson,  74  Ala. 
180,  196;  McAllister  v.  McAllister,  87  Ala. 
484);  nor  to  ^ntlnae  to  employ  slaves  of 
an  estate  "in  the  business  in  wbidi  they  were 
engaged  at  the  time  of  intestate's  death  when, 
in  so  doing,  he  incurs  expenses  (McCreellss' 
Distributees  v.  Hlnkle,  17  Ala.  459,  406). 
Similarly,  an  administrator  is  without  the 
ri^t  to  engage  in  the  business  of  a  ware- 
houseman. Griffin  V.  Bland.  43  Ala.  542. 
In  Foxworth  v.  White,  72  Ala.  224,  the  will 
auOiorized  the  estate  to  be  kept  together  for 
a  designated  term  oC  year*.   The  court  said' 

"The  bunness  or  trade  in  which  he  may  be  em- 
ployed is  not,  by  operation  of  law,  transmisai- 
ble  to  Us  personal  representative,  except  to  q 
very  narrow,  limited  extent ;  and  a  continuance 
of  it  by  the  representative  is  a  breadi  of  duty, 
from  which  only  liability  and  loss  to  him  can 
result.  The  testator  may  authorize  its  con- 
tinuance; and  if  it  is  authorised,  and  the  execu- 
tor assumes  to  exerdsa  the  power,  he  renders 
himself  personally  liable  tar  oebts  ha  may  con- 
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tract  itt  the  oMitlsaanee  of  the  baaiuesi.  Ex 
parte  Garland,  10  Teser.  110 ;  Morrow  v.  Mor- 
row, 2  Tenn.  Gh.  549.   Tbaae  witii  whom  he 

dpals  c&niiot  proceed  directlj  againtt  the  estate 
of  the  testator.  The  estate  is  bound,  however, 
to  the  indemnity  ct  the  executor  for  all  debts 
and  expenses  properly  Incurred  in  the  contin- 
uance of  the  business,  when  the  continuance  is 
in  the  exercise  of  a  power  conferred  by  the  will, 
or  under  the  authority  of  a  court  of  competent 
jurisdiction.  If  he  is  not  in  default—if  he  is 
not,  on  a  just  settlement  of  his  accounts,  in- 
debted to  tne  estate;  if  the  debts  incurred  by 
him  are  in  truth  advances  properly  made  by  him 
in  the  prudent  exercise  of  the  power— the  cred- 
itors dealing  with  him  have  an  equity  to  be  silb- 
rogated  to  his  right  of  indemnity  from  the  trust 
estate.  Steele  t.  Steele,  64  Ala.  438  [8S  Am. 
Bep.  ItQ.  and  anthorities  dted." 

In  Etifaala  National  Bank  t.  Manwaiw^ 
IQc'r,  eta,  124  Ala.  879, 27  Souib.  2S8,  tbe  tes- 
tatrix at  the  time  ot  ber  death  was  engaged 
In  the  mercantile  bnalneaa.  Tbe  will  anated 
a  trust  tbe  main  object  of  wbldi  was  tbe 
maintenance  and  edncatioo  of  testatrix's  mi- 
nor Gblldren  and  a  divlaion  ct  die  property 
between  tbem.  The  discretionary  power  giv- 
en tbe  executor  was  thus  defined: 

hereby  authodie  and  empower  him  if  bi 
the  performanes  of  his  trust  it  becomes  in  his 
judgment  necessary  or  expedient  to  sell  at  public 
or  private  sale  in  such  manner  as  he  shall  deem 
best  for  the  interest  of  my  said  two  sons,  any 

E art  or  all  of  the  estate  which  shall  come  to  bis 
ands  and  to  invest  and  to  revert  the  ^ooeeds 
at  his  diacretd(HL" 

■Tlie  court  said; 

"Tb6  continuance  of  the  mercantile  business 
Is  nowhere  mentioned  in  the  will.  Such  a  busi- 
ness it  is  true  involves  the  sale  of  goods  and  the 
reinvestment  In  other  goods,  but  it  also  in- 
volves obligations,  expenditures,  and  a  degree  of 
attention  beyond  mere  selling  and  reinvesting. 
Debts  incnrred  in  an  authomed  business  of  a 
trustee  may  l>ecome  chargeable  against  tbe  trust 
estate  and  so  endanger  its  existence.  No  inten- 
tion to  subject  the  estate  to  the  uncertain  re- 
Btdts  ot  a  mercantile  business  is  either  express- 
ed or  Implied  in  this  wUL** 

Tbe  general  rule  of  these  cases  is  that  nei- 
ther an  uecutor  nor  an  administrator  is  jus- 
tified in  continuing  tbe  estate  in  the  trade  or 
business  enterprise  engaged  in  by  the  testa- 
tor or  the  decedent  at  the  time  of  his  death, 
for  the  reason  that  anch  trades  or  enterprises 
are  a  hazardous  use  to  permit  of  trust  mon- 
eys, and  that  such  trading  or  business  lies 
outside  o£  the  general  scope  of  administra- 
tive functions.  This  position  Is  well  forti- 
fied by  authorities  from  other  JuiisdicUons 
and  by  established  text-wxlters,  WiUis  t. 
Sharp,  113  N.  T.  686,  21  N.  El  70S,  4  L.  B.  A. 
493;  Lucht  T.  Behrens,  28  Ohio  St  281.  22 
Am.  Rep.  878;  Campbell  T.  Faxon,  78  Kan. 
675,  85  Pac.  760,  5  L.  B.  A.  (N.  S.)  1002;  Wil- 
liams on  Ez'rs  (7th  EA.)  791;  Schouler's  Ex'rs 
and  Adm'rs,  §  S25;  11  Am.  ft  Eng.  Ency.  Law. 
974.  There  may  be  cases  where  a  personal 
representative  will  be  permitted  to  carry  out 
coDtracts  made  by  the  decedent  or  testator, 
or  to  complete  the  manufacture  of  articles 
commenced  by  him  and  left  unfinished  at  his 
death,  or,  within  a  reasonable  time  limit,  to 


make  purchases  and  incur  liabilities,  where 
such  a  course  Is  deemed  to  the  best  Interest 
of  the  estate.  Harding  t.  Evans,  3  Port. 
221,  29  Am.  Dec.  Comwell  t.  Deck,  2 
Bedf.  (N.  Y.)  88;  In  re  Benedict,  13  Abb.  N. 
C.  (N.  T.)  67;  Oilman  v.  Wilbur.  1  I>enL 
Sur.  (N.  T.)  647;  In  re  Sharp,  6  Dem.  Sur. 
(N.  T.)  616 ;  Pitts  T.  Jameson,  16  Barb.  (N. 
Y.)  810;  Newton  v.  Poole,  12  L«igh  (VaJ 
112;  Garrett  v.  Noble,  6  Sim.  504;  CoUlnson 
V.  lister,  20  Beav.  856;  Bowker's  Estate,  12 
Phlla.  (Pa.)  88;  Id.  35  Leg.  Int  (Pa.)  192. 
That  the  discretionary  power  conferred  by 
the  will  did  not  clothe  testator's  executor 
with  the  authority  to  continue  a  general  mer- 
cantile business,  such  as  testator  was  engag- 
ed in  at  his  death,  finds  support  In  the  provi- 
sions of  the  statute  providing  for  keeping 
estates  together,  continuing  plantaUtms,  em- 
ploying laborers,  eta  Coda  1907,  |  2748  et 
seq. 

Tbe  right  of  an  executor  or  administrator 
to  compensation  is  declared  by  statute  (seo> 
tion  2690  of  the  Code).  It  Is  through  such 
commisdons,  on  all  receipts  and  all  disburse- 
ments by  him,  as  to  the  court  having  Juris- 
diction of  the  final  settiement  a[^iear  to  be  a 
fair  compensation  for  his  trouble,  risk,  and 
responsibility,  "not  to  exceed  2^  per  cent*' 
thereon;  and  the  court  may  allow  "actual 
expenses,**  and  for  special  or  extra  services 
"BMch  compensation  as  is  just"  In  the  in- 
stant case  the  testator  has  fixed  his  execu- 
tor's compensation  at  the  highest  rate  al- 
lowed by  tbe  statute,  to  wit  2%  per  cent  on 
all  receipts  and  all  disbursements.  The  chan- 
cellor has  correcUy  interpreted  this  Item  of 
the  will. 

It  results  from  what  we  have  said  that  the 
decree  of  the  chancellor  most  be  afSrmeO. 
Afilrmed. 

ANDEBSON.  a  J.*  and  MATnBU)  and 
SOMBBTIIfLB^  JJ.,  concur. 


(U»  Ala.  sau 
LOUISVILLE]  ft  N.  B.  GO.  v.  BLANKSN* 
SHIP.  (6  Div.  SSL) 

(Supreme  Oonrt  ot  Alabama.   April  12,  1917J 

L  CduUBICB  ^SSiZV^—VEUailj  EUPLOTESa^ 
LXABZUTY  Act— EVZOBHOB— OOUHXBCB  BE- 
TWEEN States. 
In  action  under  the  federal  Employers'  Lia- 
bility Act  (Act  Cong.  AprU  22,  1908,  c.  149.  35 
Stat  65  [UTs.  Gomp.  St  1916.  {{  86^-8665]) 
for  injury  sustained  while  clearing  dittoes  along 
defendant  railroad's  tracks,  plaintifTs  testimony 
that  there  was  no  other  way  of  draining  surface 
water  from  the  tracks  is  competent  to  establish 
that  his  work  was  necessary  to  render  safe  d^ 
fendant's  commerce  between  the  states. 

2.  Xbial  «s»^ns— Stbikino  out  Evidkncb— Es- 

TOPFBL—OBOSB-BUJflHATIOIf. 
A  party  cannot  experiment  with  a  witness 
on  cross-examination  and  then  have  an  unfavor- 
able answer  excluded  on  motion. 

[Ed.  Note.— For  other  cases,  see  TtUX  Out 
Dig.  SS  171-182,  252.] 
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3.  Trial  <^85  —  Stmkinq  out  Evidenck  — 
Evidence  Partlt  Coufetent. 

Where  a  portion  of  an  answer  !b  dearly 
Tcsponsire,  it  ia  not  the  court's  duty,  on  a  gen- 
eral motion  to  exclude  the  whole  answer,  to 
separate  the  responsiTe  and  unresponBive  poi^ 
tions. 

nSd.  Note.— For  other  cacea,  see  Trial,  Gent 
Oig.  8S  222,  223-225.] 

4.  COMMEBCE  «=>27(1)  —  EJjfPLOTERfl'  LUBILX' 

TY  Act— INTEBSTATE  GOUmitCB. 

To  be  liable  under  the  federal  Employera* 
liabilitr  Act,  the  carrier  must  have  been  actual- 
It  cngased  in  interatate  Cfnameree,  and  the  em- 
ploytf  must  have  been  rendering  ■errices  facili- 
tating such  commerce. 

[Ed.  Note.— F(xr  otiher  cases,  see  Gommeroa^ 

Cent  Dig.  i  25.] 

5.  ComCEBCE  «=>27(S)— EUFL0TBB8'  liUBZLI- 

TY  Act— Inteeotatb  Gouuebck. 
A  railroad  emnlo76  oigaged  In  dearlnff  out 
ditches  along  defendant  railroad's  main  line 
which  was  used  for  interstate  commerce  was  en- 

SLged  in  interstate  commerce  within  Uu  federal 
mployers*  Liability  Act. 

6.  Mastbb  and  Sebtakt  ^=>286(32)— EhnxoT- 
SB8*  Liabilttt  Act— Jtjet  Question. 

In  acti(m  under  federal  Bmployera'  Liability 
Act,  defendants  negligence  in  causing  the  crane 
of  a  ditching  machine  to  hit  a  telegraph  pole 
jarring  plaintiff  employ^  from  the  Sat  car  on 
which  the  ditching  apparatus  was  carried  Md 
a  jury  question. 

7.  ItaaX.IOEN0E     4B>13&(31)  —  COlCrABATITB 

Neouoencb. 
Under  the  federal  Employers*  Liability  Act, 
the  question  of  comparative  negligence,  when 
both  parties  were  negligent,  ia  tea  the  jury. 

&  Mastbb        Bbbvakt  «=»228(2>— Ekplot- 
EBs*  Liabzuot  Act— Oontbibutobt  Nxau- 

OENCB. 

Under  the  federal  Employen*  Liability  Act, 
the  defense  of  contribotory  negligence  is  abol- 
ished if  the  railroad's  failure  to  comply  wltk 
any  of  tha  aafetj  acts  was  the  proximate  at  eoih 
tributins  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  871.] 

9.  Mastbb  and  Levant  «=3289(32)— Eieflot- 
bbg^  llabiuty  act— juey  question. 

In  acHon  under  federal  Employers'  Liabil- 
ity Act,  plaintiff  employe's  contributory  negli- 
gence when  jarred  from  a  flat  car  by  the  crane 
of  a  ditching  machine  strlUng  a  telegraph  pole 
Md  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  S  1124.] 

10.  AvvEAh  and  Ebrob  «»1005(2)— Review— 
Bbfusai.  or  New  Tbial. 

Refused  to  grant  a  new  trial  because  the  evi- 
dence was  insufficient  or  the  verdict  contrary  to 
the  evidence  will  not  be  reversed  unless  the 
court  is  clearly  convinced  the  verdict  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8860-.'»76.] 

11.  Afpeai.  and  Ebrob  ifc5»1078(l)— Waiving 
Assignments  bt  Failube  to  Aeoub. 

Assignments  of  error  not  insisted  upon  In 
argument  need  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4266.] 

Appeal  from  ClrculC  Court,  Cullman  Coan- 
t7 ;  R.  G.  Brlckell,  Judge. 

Action  hy  Homer  Blankenstilp,  by  his  next 
friend,  against  the  Tjoulsville  &  Nashville 
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Railroad  Company,  under  the  federal  Em- 
ployers' Liability  Act,  for  damages  tor  Inju- 
ries while  engaged  In  its  employment  Jodg- 
ment  for  plalntUC,  and  defendant  appeals. 
Affirmed. 

The  facts  snffldently  appear.  The  follow- 
ing charges  were  refused  to  defendant: 

(A)  Unless  you  believe  from  the  evidence  that 
both  defendant  and  plaintiff  were  engaged  ia  in- 
terstate commerce  at  the  time  the  injury  oc- 
curred, then  your  verdict  should  be  for  defend- 
ant 

(B)  Both  plaintiff  and  defendant  must  be  en- 
gaged at  the  time  of  the  injury  in  interstate 
commerce  to  bring  this  cause  within  the  influ- 
ence of  the  United  States  statutes  under  whidi 
this  suit  is  brought 

(C)  I  charge  you,  g^tlemen  of  the  iur^,  as  a 
matter  of  law,  under  the  evidence  in  this  case, 
that  plaintiff  is  not  entitled  to  recover  because 
of  the  failure  of  the  evidence  to  show  that  at 
the  time  the  injury  happened  both  plaintLfl  and 
defendant  were  engaged  In  interstate  commerce. 

(D)  I  charge  yon,  gentlemen^  that  the  charac- 
ter of  the  work  in  which  plaintiff  and  defend- 
ant were  engaged  at  the  time  of  the  occurrence 
of  the  injury  does  not  come  under  the  influence 
of  the  Employers'  Liability  Act  of  Congress. 

(E)  Under  the  evidence  in  this  case,  if  yon 
believe  the  same,  I  charge  you  that  plaintiff's 
big  toe  was  not  amputated  by  reasui  of  the  in- 
jurr  as  is  diarged  In  tlie  ccmudalnt  in  tJiis  case. 

(F)  If  you  believe  the  evidence  In  this  caae^ 
you  must  find  a  verdict  in  f^vor  of  defendant 

(6)  Affirmative  chaise  as  to  the  sizQi  count 

J 7)  Same  as  to  the  seventh  count 
S)  If  yon  believe  from  the  evidence  that  tiio 
ury  to  plaintiff  was  due  to  his  failure  to  ex- 
ercise proper  caution  and  diligence  in  and  about 
taking  down  the  hose  to  get  the  water,  and  If 
you  believe  from  the  evidence  that  the  boom  at 
the  ditcher  engine  struck  a  telegraph  p<^  in  this 
case,  and  that  both  of  these  causes  combined, 
and  caused  his  injuiy,  then  you  cannot  find  for 
plaintiff  as  to  counts  6  and  7. 

Geo.  H.  Parker,  of  Cullman,  and  Eyster 
&  Eyster,  of  Albany,  for  appelant  A.  A. 
Griffith,  of  Cullman,  and  Callaban  ft  Harris, 

of  Decatur,  for  appellee. 

THOMAS,  J.  The  complaint  originally 
contained  seven  counts.  PlalntUf  withdrew 
all  but  counts  Nos.  6  and  7,  which  stated  a 
cause  of  action  under  the  federal  Employ- 
ers* liability  Act  To  each  the  defendant 
pleaded  the  general  issue. 

The  ^st  of  tb^e  counts  Is  that  the  de- 
fendant was  engaged  In  interstate  commerce, 
and  at  the  time  of  plaintlfTs  injury  was  im- 
proving its  main  track,  rendering  it  more 
safe  or  permanent  by  ditching  and  excavat- 
ing along  It,  in  Blount  county,  Ala. ;  that  this 
work  was  done  by  means  of  a  "ditching  oat- 
flV  which  was  mounted  on  a  set  of  tracks 
on  a  flat  car,  and  on  which  tracks  a  diminu- 
tive steam  engine  was  propelled  back  and 
forth;  that  one  Durbln  was  in  cha^e  of 
this  dlt(±lng  engine;  that  plaintiff,  while 
acting  within  the  line  and  scope  of  his  duties 
as  an  employe  of  defendant,  was  injured  by 
reason  of  the  negligence  of  said  Durbln — 
count  6  alleging  the  negligent  act  to  imn 
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been  ae  emulnr  of  the  cnme  ivlildi  wu  at- 
tacked to  the  "dltcber"  to  swing  aroond 
acalnst  a  td^raph  pol^  thereby  throwing 
plaintiff  npon  the  track  on  aald  flat  car, 
where  he  was  Injured;  and  count  7  alleging 
that  DniUn  uegUgmtly  oondncted  hlmsGU  In 
and  about  the  managemoit  or  operation  of 
the  ditching  engine,  thmby  caualng  plain- 
tiff to  be  thrown  down  to  and  npon  the  track 
of  eald  flat  car,  and  his  foot  to  be  mashed 
and  bruised  by  said  ditching  aiglne ;  that  Is, 
the  distinguishing  features  of  theoe  counts 
are  ttiat  count  6  attributes  plalnturs  Injury 
to  the  negligence  of  Dnrfoin  In  causing  the 
crane  to  ocnne  In  contact  wlOi  a  telegraph 
pole^  and  count  7  attrtbntes  said  Injur  to 
the  negligence  of  Z>urbln  In  the  cmtrd  or 
(iteration  of  the  ditching  engine^  In  that 
thereby  plaintiff  was  thrown  on  Hw  track 
and  injured  1^  tlie  ditching  engine  as  all^^ed. 

Plalnturs  erldence  tended  to  show  that  he 
was  injured  while  discharging  the  duties  of 
a  fireman,  and  Hiat  the  general  diaracter  of 
the  work  being  prosecuted  by  defendant  and 
its  said  agents  (Inclodlng  plaintiff)  at  that 
ptrint  on  the  mala  line  was  deanliuc  out  Its 
ditches,  taking  oat  a  *^BUde^  toward  and 
alcmg  the  main  line  that  had  obstructed  Om 
ditches  and  the  flow  of  water  therein. 

[t]  It  was  competent  ftor  ttw  plaintiff  to 
testify  that  there  was  no  oUier  way  for  the 
surface  water  to  be  drained  off  from  the 
track  of  the  main  line  than  through  the 
ditch  that  was  being  opened,  when  the  In- 
Jury  occurred,  as  tending  to  show  an  act 
necessary  in  improving  or  rendering  more 
saile  the  main  line  of  defendant,  aloi^  wbldi 
its  business  as  a  ctmumm  carrier  <a  pasaoi- 
gers  and  frdght  between  the  states  was  con- 
ducted, and  In  which  work  the  defendant 
and  the  plidntifC  were  at  the  time  engaged. 

Plaintiff^  account  of  his  duties  was  ttius 
detailed  by  him: 

"It  was  the  main  line  <tf  the  track  where  we 
were  working.  Tbe  passenger  and  fre^ht  trains 
run  over  it,  includins  throogh  passenger  trains 
and  throurt  freight  trains.  •  •  *  I  was  in- 
jored  about  11  o'clock,  between  10  and  11,  some- 
where along  there,  in  the  daytime.  My  duty  on 
the  ditcher  was  to  fire  to  dig  two  carloads  of 
dirt,  and  then  the  other  fellow,  tiie  pitman,  he 
fired  to  dig  two  carloads. 

"I  was  firing  Just  before  I  was  injured.  Just 
before  I  was  injured  Durbin  gave  the  signal, 
two  blows  for  water,  and  that  meant  to  get 
ready  to  take  water  into  the  tank  of  the  ditcher 
from  the  tank  connected  with  the  locomotive 
engine.  When  the  signal  was  given  it  was  my 
doty  to  get  ready  to  take  water.  Mr.  Durbia  in- 
structed me  in  that  du^.  To  get  water  I  had 
to  climb  up  and  put  a  hose  in  the  tank  of  the 
locomotive.  The  locomotive  was  on  the  track 
opposite  to  the  ditcher.  To  take  water  we  had 
to  get  the  car  over  where  the  loctHnotive  engine 
could  get  to  the  side  of  the  ditcher. 

'^e  ditcher  was  In  place,  and  they  went 
down  to  pull  the  locomotive  in  place,  but  it  had 
not  got  in  place,  but  was  coming  in  place.  I 
dim  bed  up  on  the  comer  of  the  flat  car  of  the 
ditcher.  It  was  necessatr  to  get  up  there. 
When  I  got  there  I  stood  just  on  the  comer  it 
I3k«  ditdher.  The  ends  stock  out  about  indi- 
es, and  I  was  standing  on  that  The  car  I  was 
en  was  standing  still.  Tba  ditcher  at  that  time 
was  moving  around.  When  I  got  on  the  pla^ 


where  I  was  standing  the  crane  on  tte  dit:±T 
was  swinging  around  and  hit  a  telejAooe  p>..-. 
and  jarred  me  down.  •  *  • 

"When  the  crane  stmck  the  telegraph  pole  = 
knocked  me  down  on  the  tradt,  and  tbea  tav 
ditcher  engine  run  back  over  me  and  mTT*^— *  =7 
toes.  The  track  I  was  knocked  down  oa  wi- 
the ditcher  track  on  top  of  the  car.  I  rin 
straight  down.  The  ditehw  engine  was  s^k 
running  backward  and  forward  00  tlie  track  be- 
fore I  fell.  After  I  fell  it  mn  back  ob  ts* 
car.  I  cannot  say  how  loiu;  I  was  *m  t&e  mn 
before  I  was  struck;  ft  was  quick  done.  I: 
was  done  by  tlie  time  I  got  down  there,  jiM 
abooL" 

[2, 1]  On  cross-examination  defendant  ask- 
ed, "Blowing  the  whistle  would  not  di^ 
close  yoor  presence  if  he  could  not  see  yc^ 
would  It?"  and  was  answered,  *^ea, 
he  blew  the  whistle  for  water  and  we  knew 
to  take  down  the  hose  and  get  ready  t* 
take  water." 

A  party  will  not  be  permitted  to  expert- 
mmt.  In  interrogating  a  witness,  by  can- 
ing out  a  certain  answer  and  then  (tbe  an- 
swer proving  unfavorable)  having  it  exdod- 
ed  on  motion.  I^o  orror  was  committed  ia 
overruling  d^endant's  motion  to  ezdode 
this  answer.  IL  T.,  7.  ft  6.  B.  Ga  t.  Tutvs- 
TlUe,  97  Ala.  122,  12  South.  «S:  Ancfr.  Oak 
Bz.  Col  T.  Byan,  U2  Ala.  888,  20  Sratk 
644;  ITamnr  t.  N.  a  *  St  L.  Bj..  108  Ala. 
448,  20  South.  808;  Bunnlcntt  r.  HlgglB- 
botham,  138  Ala.  472,  86  South.  MB,  100 
Am.  St  4S.  A  part  oC  Oa  answer  was 
dearly  reqponalTe^  and  it  may  be  Out  the 
whole  answer  was  reavonslTe  to  defend- 
ant's qneetlon.  It  was  not  the  duty  of  tbe 
court,  <m  a  general  motion  to  exdode  tbe 
whole  answer,  to  separate  the  re^pQeslve 
and  competent  testimony  from  that  which 
was  not  reeponslTe  and  was  illegal  Bay  v. 
State,  128  Ala.  9,  28  South.  634;  Henry  t. 
HaU,  106  Ala.  84,  17  South.  187,  54  Am.  St 
Bep.  22;  Ala.  Mid.  R.  Ca  T.  Darby.  119 
Ala.  S31,  24  South.  713;  DavU  r.  State.  131 
Ala.  10,  31  South.  560:  Harden  t.  Cunning- 
ham, 1S6  Ala.  263,  34  South.  26;  Weavo- 
v.  State,  189  Ala.  130.  86  South.  717. 

Defendant  requested  several  wiitten 
diarges  that  raised  the  question  whether 
there  was  proof  that  at  the  time  of  the  al- 
leged Injury  both  aiH?^lant  and'  appellee 
were  engaged  in  an  act  of  Interstate  com- 
merce, or  afislating  ther^,  within  the 
meaning  of  the  federal  statntea.  The  true 
test  was  declared  In  Western  Railway  of 
Alabama  t.  Mays,  72  South.  641.  643,  to  be 
whether  tlie  work  or  act  in  queetl<m  was 
"a  part  of  the  Interstate  commerce  in 
whldi  the  carrier  was  engaged";  likewise 
(stated  In  different  terms)  in  Louisville  & 
Nashville  Railroad  Ca  t.  Carter.  195  Ala. 
382,  886,  70  South.  6S5.  667,  where  it  is 
said  that  the  relation  exists  "not  only 
wlien  the  Injured  employes  service  was  In 
or  about  the  act  of  transporting  persons  or 
things,  but  also  when  his  service  was  in  or 
about  the  malntmancB  or  repair  of  agrades 
already  devoted  to  or  Immediately  capaUe 
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at  facilitating  aome  wwnnHnl  feature  of 
Interatate  commerce." 

A  track  over  wbldi  Interstate  commerce 
Is  being  moTOd.  w  la  to  be  moved.  In  the 
usual  course  of  title  carrier*!  business,  Is 
aa  InstrumentaUty  of  such  commerce;  and 
an  employ^  of  an  Interstate  carrier  who  is 
engaged,  wben  injured,  in  a  service  **lm- 
mediately  prodactiTe  of  the  maintenance 
or  repair  of  intimately  connected  and  es- 
sential. Indispensable  features  of  Inter- 
state commerce,"  Is  within,  and  tala  rights 
are  protected  and  governed  by,  the  federal 
statute.  Ex  parte  Atlantic  Coast  line  By. 
Co.,  100  Ala.  132,  OT  South.  268;  L.  &  N. 
R,  R.  Co.  V.  Cftrter,  supra;  Western  Rail- 
way of  Ala.  T.  Mays,  snpra ;  Mondou  v.  N. 
T.,  N.  H.  &  H.  B.  Co.,  228  U.  S.  1,  32  Sup. 
Ct  169,  56  li.  Ed.  827,  88  L.  R.  A  (N.  S.) 
44 ;  Pedersen  v.  D,  L.  &  W.  R.  B.  Co.,  229 
V.  S.  146,  83  Sup.  CL  648,  67  L.  Ed.  1125, 
Ann.  Caa^  1914a  158;  N.  O.  R.  R.  Go.  v. 
Zachary,  232  U.  S.  248,  34  Sup.  Ct.  805,  58 
L.  Ed.  691.  Ann.  Gas.  1914C.  159;  111.  Cent 
R.  Co.  T.  Bebrens,  283  17.  8.  473,  84  Sup.  Ct. 
646,  68  L.  Ed.  lOSl.  Ann.  Gas.  ldl4C,  168; 
Bndc  T.  a»  H.  ft  St  P.  By.  Co..  158  Wis.  158, 
140  K.  m  10T4. 

The  statute  has  been  applied  to  trainmen. 
It  has  been  i^Ued  to  an  empU^tf  working 
at  a  coal  chute,  coaling  engines,  on  a  railroad 
engaged  In  interstate  traffic,  thouitfi  be  was 
also  required  to  serve  engines  engaged  In 
intrastate  senrlca  (Soutbein  Railway  Co.  t. 
Peters,  IM  Ala.  84,  60  Soath.  611);  to  a 
brakeman  unloading  a  barrtf  of  oil  shipped 
from  Oblo  to  a  point  wlOiln  Oils  state  (West- 
ern Bailway  of  Ala.  r.  Mays,  siqtra} ;  to  an 
engineer  hauling  coal  for  use  In  Interstate 
transportation  (Barlow  ▼.  Lehigh  Valley  By., 
168  App.  DlT.  768.  143  N.  T.  Supp.  1053);  to 
one  pumping  water  for  engines  In  such  serv- 
ice (Horton  v.  Oregon,  Waahlngton  B.  ft  Nav. 
Co..  72  Wash.  603,  130  Pac  807,  47  U  B.  A. 
{N.  B.]  8) ;  to  a  clerk  crossing  the  tracks  in 
the  yards  to  meet  an  Incon^ng  interstate 
train,  and  whose  duty  It  was  to  take  the 
numbers,  the  seals,  and  the  labels  of  cars, 
some  of  which  were  engaged  In  Intrastate 
traffic  (St  Ll,  San  F.  ft  T.  By.  Co.  t.  Seale, 
229  U.  S.  156,  161,  33  Sup.  (3t  661,  67  L.  Ed. 
1129,  Ann.  Oas.  1914G,  166).  In  the  last- 
mentioned  case  the  court  said: 

"The  train  from  OklahcHna  was  not  only  an 
interstate  train,  but  was  engaxed  in  the  move- 
mmt  of  interstate  freight,  and  the  duty  which 
the  deceased  was  performing  was  connected  with 
that  movement,  not  indirectly  or  remotely,  but 
directly  and  immediately.  The  interstate  trans- 
portation was  not  ended  merely  because  that 

Sard  was  a  terminal  for  that  train,  nor  even 
!  the  ears  were  not  going  to  points  bayond. 
Whether  they  were  gomg  farther  or  were  to 
•top  at  that  station,  it  soQl  was  necessary  that 
the  train  be  broken  up  and  the  cars  taken  to 
the  appropriate  tracks  f<^  making  up  outgoing 
trains  for  nn  loading  or  delivering  freight,  and 
this  was  as  mndi  a  part  of  tb»  Interstate  trane- 
gortation  as  was  the  movement  across  the  state 


A  toranan  was  beld  to  be  protected  by  tbe 
statute  whoi  injured  wblle  touting  In  re- 
pair the  tracks  and  switches  of  his  em- 
ployer's fielji^tyard  used  for  "breaking  up 
and  making  vv"  trains  dcToted  to  Interstate 
as  well  as  Intrastate  trafBc  Wlllerer,  Adm*!, 
T.  D.,  L.  ft  W.  B.  Co.,  87  N.  J.  Law.  848,  94 
Atl.  690.  .  Similarly  a  section  fbreman  wbo, 
after  baving  r^lred  a  brokm  rail,  was  re- 
turning on  a  band  car  to  bis  station,  and  was 
injured  while  helping  to  lift  the  liand  car 
from  tbe  main  Um  that  a  tailn  ml^  pass, 
was  beld  to  be  protected  by  tiie  act  Texas 
ft  Pac:  By.  Oo.  T.  Wbite  (Xttx.  GIt.  AppJ  177 
S.  W.  1186.  Again  a  fbreman  be^dng  to  re- 
place rails  on  a  road  b^ng  used  for  botti  lo- 
cal and  interstate  freight,  and  so  injured,  was 
beld  to  be  within  tbe  terms  of  the  statute. 
Gbetpeskl  t.  O.  N.  B.  Ga,  128  BClnn.  860^  150 
N.  W.  lOftL 

ITor  Ulnstratlon  of  tbe  appUcatUm  of  tbe 
statute  to  trackmen,  these  cases  may  be  not- 
ed: An  employd  wbo  bad  been  engaged  In 
repairing  a  trestle  on  an  interstate  railroad, 
and  who  was  killed  while  returning  to  tbe 
"bunk  car"  famished  by  defendant  to  Bn<3i 
employes,  was  beld  to  be  vlibln  tbe  protec- 
titm  ot  fids  statnto  (L,  ft  N.  B.  B.  Oa  t. 
WaUcer,  102  Ky.  200;  172  S.  W.  617);  like- 
wise a  section  band  engaged  In  tlie  "upkeep" 
of  ancb  railroad  tracik  CTruesddl  r.  Chesa- 
peake ft  Oblo  R.  Co.,  169  Ky.  718.  169  S.  W. 
471;  Z»cos  Oregon  ft  N.  Co.  [a  a]  179 
Fed.  893);  a  laborer  assisting  In  tbe  opera- 
tion of  a  steam  shovid  employed  In  tbe  re- 
pair and  maintenance  of  defendant's  tracks, 
such  tracks  being  used  to  transport  Inter, 
state  commerce  (Trallcb  Chicago,  etc,  Co. 
CD.  C]  217  Fed.  675) ;  an  employ^  h^i^g  to 
remove  trash  or  drift,  so  that  there  might 
be  erected  a  temporary  trestle  or  bridge  for 
the  passage  of  trains  bearing  both  Interstate 
and  Intrastate  traffic,  the  old  bridge  having 
been  theretofore  so  used  (Oolnmbla  ft  F.  S. 
Oo.  T.  Banter,  223  Fed.  604, 139  U  C.  A.  160) ; 
one  engaged  in  sweeping  snow  from  a  track 
used  for  both  Inter  and  Intra  state  traffic 
(Hardwldce  r.  Wabaab  B.  Co..  181  Ma  App. 
166) ;  and  a  switch  repairer  was  also  beld 
to  be  within  ito  protection  (Cent  B.  Ga  of 
New  Jersey  t.  Odasurdo,  192  Fed.  901,  118 

a  a  A.  379). 

The  rale  of  the  Pederswi  Case  was  re- 
affirmed In  N.  C.  R.  Co.  T.  Zachary,  282  V. 
S.  24S,  260,  84  Snp.  Ct.  806,  809,  68  L.  Ed. 
691,  Ann.  Oas.  19140, 159.  where  the  plaintiff 
bad  prepared  an  en^e  tor  a  trip  to  remove 
freight  in  interstate  ctmunerce,  and  was  lm< 
mediatdy  injured  In  going  across  tbe  main 
line  in  the  yard,  in  tbe  direction  of  hla  board- 
ing house.  Mr.  Justice  Pitney  said: 

"It  la  said  that,  because  deceased  had  left  his 
engine  and  was  going  to  bis  boarding  house,  he 
was  engaged  upcn  a  personal  errand,  and  not 
upon  the  carrwr's  business.  Assuming  (what 
is  not  dear)  that  the  evidence  fidrly  tni^id  to 
indicate  the  boarding  bouse  as  his  deBtinati<ai; 
it  nevertheless  also  appears  that  deceased  was 
shortly  to  depart  upon  his  ran*  IwvingvJost  |ice| 
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Mnd  bli  cDsfne  for  Uw  porpoM.  Kod  tiiat  be 
had  not  gone  beyond  Che  Bmiti  irf  tbe  railroad 
Tard  wfaai  be  waa  stmek,  Tbere  is  noCbinr  to 
tndieate  tb«t  tbia  bri^  ¥lsit  to  tbe  bmrding 
bonae  waa  at  all  oat  of  the  ordinary,  or  was  in- 
consisteat  witb  bis  6atr  to  his  emplorer.  It 
seems  to  us  dear  that  the  man  waa  still  'on 
doty/  and  emi^yed  in  commerce,  notwithstand- 
ing bis  temporary  absence  from  tbe  loonnoCin 

Id  SonUiem  Bailway  Co.  t.  Lloyd;  239  U. 
S.  496,  36  8np.  Gt  210.  60  L  Ed.  402,  tbe 
plaintiff  was  an  engineer  of  an  Interstate 
road.  He  was  proceeding  Crom  tbe  repair 
atu^,  where  bis  engine  had  been,  and  was 
injnred  on  a  aide  track  as  he  examined  bis 
engine.  The  injury  was  held  to  be  within 
the  act,  under  the  authority  of  Zadiary'v 
Case. 

In  PeoM  tt  Northern  T.  Bailway  Ca  v. 
Roseobloom,  240  U.  &  439,  36  Sap.  Ct  300. 
60  L.  Ed.  780,  tbe  plaintiff  was  in  tbe  «nploy 
of  the  railway  company  as  a  ticket  cleric, 
and  he  was  required  to  be  in  the  switchyard, 
to  take  and  preserve  a  record  of  the  nomb^s 
on  outgc^K  cars  and  to  seal  the  cars  whidi 
needed  sealing.  A  l<Hig  frelglit  train  was 
leaTing  tbe  yard,  on  its  regular  rtm,  along 
switch  tra(A:  No.  4,  and,  as  required  by  his 
duties,  ^alatlff  was  waUdng  between  tracks 
4  and  6,  and  near  the  train,  and  obserring 
and  noting  car  numbers,  and  while  so  en- 
gaged a  ballast  car  struck  him  and  caused 
his  Injury.  The  court  said  that  It  conclu- 
sively appeared  Cnm  tbe  eridoice  that  the 
ftdi^t  train  on  trade  4  ocHudsted.  of  30  <w 
more  cars,  which  cars,  with  one  exception, 
were  moring  in  Interstate  ooninieroe;  that, 
"If  M.  A.  Boaenbloom,  at  the  time  oC  his 
death,  was  engaged  in  examining  seals  and 
making  record  ot  seals  im  cars  being  trans- 
ported interstate  over  the  line  of  defendant 
and  oOu»  lines  of  ooonectlng  earrters,  and  if 
sndt  woA  was  a  necessary  part  and  cnsto- 
maty  work,  reasmably  carried  cm  by  defend- 
ant as  a  part  of  Its  business,  transporting 
tni^t  Interstate  over  Its  line,"  if  be  had 
then  Just  completed  sn<±  Inspection  and  not 
yet  made  his  record,  be  was  within  the  stat- 
ute. 

There  has  been  no  recession  in  the  later 
dedslMis  of  the  United  States  Snprme  Court 
from  the  principle  announced  in  the  Feder^ 
sen  Case. 

[4]  It  la  dear  from  these  eases  that  the 
rule  is  that  tbe  carrier  must  be  actually  en- 
gaged In  Interstate  commerce  and  the  em- 
ploy^ must  be  rraiderlng  such  service  to  tbe 
carrier  as  enables  or  facilitates  It  In  the 
performance  ot  Interstate  commerce^  Such 
Is  the  liberal  construction  given  the  federal 
Employers'  Liability  Act  by  tbe  Supreme 
Court  of  tbe  United  States.  lu  Pedersen  v. 
D.,  L.  &  W.  B.  Co.,  sapra,  Mr.  Justice  Tan 
Devanter,  speaking  for  the  court,  dedared 
that  tracks  and  bridges  are  as  indispensable 
to  interstate  commerce  by  railroads  as  are 
engines  and  cars,  and  that  sound  economic 
reasons  unite  with  settled  rules  of  law  In  de- 


manding that  an  of  ttiese  liiil  <bT1i1  i 

be  k^  In  repair;  tliat  tbe  ■eemlty,  opc-:^ 
tloD,  and  efltdeDcy  <a  eouuaene  iliisiiili  a 
large  measure  upon  this  being  doofc  Indeed 
the  statnte  pnoseds  npoa  the  tbeocy  tkat 
tbe  eanler  Is  daised  with  duty  «C  cxb^ 
dsing  amnopriate  cars  to  prgrent  or  airmc 

"any  ilafert  nr  inMntnMtrntf-  fa  -nn  mctwi 

appliances,  msoWnfty,  tradk,  roadbed,  wortx 
boats,  wharves,  or  other  equlpmentr  oaed  ia 
Interstate  otmunerae.  It  is  dear  tbat  In- 
terstate oomnegros  by  nOlvoada  moA  aOm 
traneiKwtatlon  agendea  cannot  be  aeparaad 
into  Its  several  elements,  and  tbe  nature  of 
eadi  detemdned,  r^ardless  of  Its  relation  t» 
others  or  to  the  business  as  a  whole. 

[f  ]  The  evidence  Is  dear  that  at  tlm  time 
of  the  InJuiy  the  d^&Mlant  oomuKm  carrier 
waa  engaged  in  an  act  of  interstate  ese- 
merce,  and  that  the  services  whidi  plaintiff 
waa  rendering  it  in  r^ialrlng  and  making 
safe  defendant's  tra<^  on  Its  main  line  wete 
facilitating  sndi  carrier  In  the  doing  aC,  and 
the  engaging  In,  an  act  of  interstate  com- 
merce;  that  Is,  tbat  the  services  so  roidered 
by  plaintiff  were  a  part  of  tbe  Intezutate 
commerce  engaged  in  by  the  d^endant. 

When  the  federal  act  was  first  ooastroed 
the  Supreme  Court  of  the  United  States, 
this  liberal  construction  of  the  act  was  de- 
clared (Mondou  V.  N.  Z,.  N.  H.  ft  H.  B.  Oow 
supra)  as  follows: 

"The  wcond  objection  proceeds  upon  the  the- 
ory that,  even  although  Oonsress  has  power  to 
regnlate  the  liability  of  a  carrier  for  injnriee 
sustained  by  one  employ4  through  the  ne^igoios 
of  another  where  tui  are  vigaged  in  intenuta 
commerce,  that  [>ower  does  not  embrace  instaoe- 
ee  where  the  negligent  empIoy4  Is  engaged  In  in- 
trastate commerce.  But  this  is  a  mistaJcen  the- 
ory, in  that  it  treats  tbe  source  of  the  injury, 
rather  than  its  effect  upon  interstate  commerce, 
as  the  criterion  of  congresuonal  power.  As 
was  said  in  Southern  Railway  Co.  v.  United 
StatML  222  U.  S.  SO,  27,  82  Sup.  Ot  2;  50  L. 
E!d.  72,  tbat  power  is  plenary,  and  competently 
may  be  exerted  to  secure  the  safety  of  inter- 
state transportation  and  of  those  who  are  em- 
ployed therein,  no  matter  what  the  eoorce  ot 
the  dangers  which  threaten  it.  The  present 
act,  unlike  the  one  omdemned  In  Employer^ 
Liability  Cases.  207  U.  S.  463  [28  Sup.  Ot.  141, 
52  L.  Ed.  207],  deals  only  with  the  liability  of 
a  carrier  engaged  in  interstate  commerce  for 
injnriei  sustained  by  Its  employes  while  engaged 
in  such  commerce.  And,  this  being  so,  it  is 
not  a  valid  objection  that  the  act  embraces  in- 
stances where  the  causal  negligttice  is  that  of 
an  employ^  engaged  in  intrastate  coaunerc«; 
for  such  negligence,  when  operating  injuriously 
upon  an  empToyi  engaged  in  interstate  com- 
merce, has  the  same  ofect  upon  that  commerce 
as  if  the  negUgoit  employfi  were  also  engaged 
therehi." 

So  also  in  Illinois  Central  Ballroed  Ca  v. 
Behrens,  supra,  233  U.  S.  477.  34  Sup.  Ct 
646,  68  li.  Bd.  1051.  Ann.  Cas.  19140,  163. 
on  the  authority  of  the  Mondou  Case,  supra, 
and  Minnesota  Bate  Cases,  230  U.  3.  352,  33 
Sup.  Ct  728,  57  L.  Ed.  1511,  48  L.  B.  A. 
(N.  a.)  1161,  Ann.  Gas.  1916A,  18,  and  others, 
it  was  declared  that,  considering  the  status 
of  tbe  railroad  as  a  highway  for  both  Inter- 
state and  intrastate  c«nineroeb  ttaa  Intec^ 
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d^>endeQce  of  the  two  classea  of  traffic  In 
pcdnt  of  movement  and  safety,  the  practical 
difficnlty  In  s^ratit^  or  dividing  the  gen- 
eral work  of  the  switching  crew,  and  the 
nature  and  extent  of  the  power  confided  to 
Oongress  by  the  commerce  clause  of  the 
GonsUtntlon: 

"We  [the  court]  entertain  no  doubt  that  the 
liability  of  the  carrier  for  injnriea  suffered  by 
a  memW  of  the  crew  in  the  course  of  its  gen- 
eral work  was  Bnbject  to  reiculation  by  Congress, 
whether  the  particidar  service  being  performed 
at  the  time  at  the  injury,  iBcdatedly  considered, 
was  in  interstate  or  intrastate  commerce." 

Under  this  construction  of  the  federal 
statute  defendant's  requested  charges  A,  B, 
O,  and  D  were  properly  refused  as  mislead- 
ing. 

[I]  Tken  was  no  error  in  the  refusal  of 
ciurgee  B  and  V  and  6  and  7,  since  uader 
the  evidence  sodi  questions  were  for  the 
Jury  as  to  hoth  counts  of  the  complaint.  L. 
ft  N.  R.  R.  Ca  T.  Carter,  supra;  Alabama 
S.  &  W.  Oo.  V.  rbiUant.  165  Ala.  521,  51 
South.  835.  The  seventh  count  was  sup- 
ported by  statements  of  the  plaintiff,  as  a 
witness  in  his  own  behalf,  to  the  effect  that 
just  before  he  waa  injured  Dnrbln  gave  the 
signal  blow  for  water,  whldi  the  witness 
stated  meant  to  get  ready  to  take  water  In- 
to the  tank  of  the  "ditcher"  from  the  tank 
connected  with  the  locomotive  engine;  that, 
when  said  signal  was  given,  it  was  the  duty 
of  plaintiff  *to  get  ready  to  take  water"; 
that  Hr.  DarWn  Instructed  him  In  that  du- 
ty; ttiat  to  get  water  witness  had  to  cUmb 
up  and  pat  a  hose  in  the  tank  of  the  loco- 
motive. 

From  such  testimony  It  appears  that,  when 
Dnrbln  gave  the  signal  for  taking  water,  he 
knew  it  to  be  plaintiff's  duty  to  come  to  that 
point  to  get  the  hose  for  sadb  purpose,  wtiich 
hose  was  located  as  the  witness  explained. 
The  jury  were  authorized  to  infer,  fMtm  sudi 
knowled^  of  the  status  produced  by  the 
giving  of  such  signals,  Uiat  Durbln  knew  the 
probably  s^oas  cmseqaences  of  strUdng  the 
telegraph  pole  with  the  boom  or  crane  while 
plalnUfl  was  discharging  tals  said  duty  In 
getting  and  putting  the  hose  in  said  tank. 
Having  given  the  signal  to  tsfee  water,  and 
being  then  in  the  act  of  shifting  the  boom 
or  crane  or  other  nuu^noy  operated  In  the 
act  of  takiiv  water.  It  was  the  do^  of  Dur- 
bln to  so  operate  the  engine  and  so  manipu- 
late or  guide  the  boom  or  crane  or  other 
machinery  as  to  prevent  injury  to  those  of 
defendant's  agents  engaged  wlUi  blm  in  tlw 
act 

[I.I]  Charge  8  IncorrecUy  states  the  law 
under  the  federal  statute.  Tin  question  of 
comparative  negligence,  If  both  parties  were 
guilty  of  negl^aicek  Is  one  for  ttie  Jnry,  By 
the  Employers*  UaUUlty  Act  the  defuse  of 
contrlbutoiy  neglUEflaue  Is  oitln^  abolished 
If  the  proximate  or  contributing  cause  of  the 
Injury  was  the  failure  of  the  railroad  com- 


pany to  comply  with  the  requirements  of  any 
of  the  safety  acts  of  Congress.  Grand  Trunk 
Ry.  Co.  T.  Lindsay,  233  U.  S.  42,  34  Sup.  Ot 
581,  68  U  Bd.  838,  Aiiti  Cas.  1914C,  168; 
Johnson  v.  Great  Northern  Railway  Oo.,  178 
Ted.  643,  lOa  C.  C.  A.  89 ;  Western  Railway 
of  Ala.  v.  Mays,  72  South.  641;  Thornton's 
Federal  Employers'  LiablUty  Act  (3d  Ed.) 
129,  S  71.  See,  also.  Seaboard,  etc.,  Oo.  v. 
Horton,  162  N.  C.  424,  78  S.  B.  494;  s.  c, 
233  U.  S.  492,  84  Sup.  Ct  635,  58  L.  Ed. 
1062,  L.  R.  A.  19150,  1,  Ann,  Caa  1916B,  475. 

[I]  Under  the  evidence  before  us,  as  to 
the  quo  modo  of  the  Injury,  and  the  evi- 
dence tending  to  Impeach  Durbln  as  to  state- 
ments made  by  him  after  the  injury  that 
the  boom  or  crane  did  strike  the  telegraph 
pole,  the  question  was  made  one  for  the  Jury, 
whose  finding  the  court  will  not  overturn. 

[10]  Under  the  foregoing  authorities,  and 
the  mle  prevailing  In  this  state  since  Its 
enunciation  In  Cobb  v.  Malone.  92  Ala.  680, 
9  South.  738,  recently  reaffirmed  in  Nash- 
ville, Chattanooga  ft  St.  Louis  RaUway  v. 
Crosby,  194  Ala.  338,  70  South.  7,  no  reversi- 
ble error  was  committed  in  the  court's  de- 
clining to  grant  defendant's  motlim  for  a 
new  trlaL 

[II]  The  other  assignments  of  error  not  be- 
ing insisted  upcm  In  argummt  by  counsel 
for  appellant,  it  Is  unnecessary  to  consider 
the  same.  Lee  v.  Georgia  Cotton  Co.,  72 
South.  162;  R.  I.  ft  S.  T.  Qnlnton,  194 
Ala.  126.  69  South.  604. 

Let  the  judgment  of  the  drcnlt  court  be 
affirmed. 
Affirmed. 

ANDERSON,  a  and  UAYFIBLD  and 
SOMS&VILLB,  JJ.,  concur. 


<1»  Ala.  5SB) 
EDBCUNDS  V.  STATE  ex  r«l  DBDOE. 
(B  Dlv.  640) 

(Supreme  Court  of  Alabama.    April  12,  1917.) 

1.  IirroxiOATiNO  Liquors  «=>244  —  Sbabch 
AND  Sbizubs— Natum;  of  Pbociedino. 

A  proceeding  for  search  and  seizure  of  in- 
toxicating liquors  under  Temperance  Act  Jan. 
23,  1915  (Acta  1915,  p.  8),  is  quasi  criminal  in 
nature,  since  It  is  strictly  penal  in  character, 
and  the  only  practical  difference  between  it  and 
a  criminal  prosecution  is  that  it  acts  in  rem  ia- 
atead  of  In  iwiBonam,  and  It  cannot  be  classed 
among  dvU  actiau. 

[Ed,  Note.— For  other  cases,  see  Intozicatfng 
Liquors,  Cent  IHg.  {  804.] 

2.  Intoxicating  Liqttobs  «=>249  —  Skabch 

AND  SKIZUBB— VlNDX. 
Code  1907.  S  4648.  as  amended  Iv  Acta  1915, 
p.  266,  declaring  that  no  person  can  be  sued  out 
of  his  precinct,  does  not  apply  to  liquor  search 
and  seizure  proceedings  under  Temperance  Act 
Jan.  23,  1915,  the  venue  statute  bang  confined 
to  suits  commenced  by  summons,  and  not  refer- 
ring to  proceedings  In  rem;  for  the  puri>ose8  of 
venue  and  jurisdiction  the  proceeding  being  re- 
garded as  criminal,  and  by  Code  1007,  1  6783,  a 
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inatice's  crimiiial  yvuttm  rcMdtM  «wjirtMn 
witluii  the  ooun^, 

[Ed.  Note^For  oOwr  cum,  Bee  Intozlcatins 
Liquors.  Gent  Dit.  H  87G-8S6J 

3.  IirroxiOATnio  LiquoBS  •=s>249  —  Skabch 

AND  SSIZUBE— SBBVIOB  OT  WaBBAKT  BT  CoIV- 
STABIX. 

The  search  and  seizure  warrant  for  intoxi- 
cating liquors  provided  by  Temperance  A)ct 
Jan.  23,  1S1&,  can  b«  executed  b;  "any  con- 
stable of  the  coanty"  to  whom  writ  is  directed, 
by  section  22,  snbd.  4,  and  in  view  of  Code  1907, 
1 .1329,  making  It  the  constable's  duty  to  execute 
all  processes  "directed  by  any  lawful  authority"  ; 
hence  the  fact  that  the  constable  serving  the 
warrsnt  did  not  reside  in  the  beat  where  the 
liquor  was  seized  was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Oent.  Dig.  U  876-386.] 

4.  INTOXICATIHO  LXQUOBS  «=»244  —  SEABGR 

AND  SsizuBS— JcmBoicnoN  OV  JnSTIGK. 
JuriadictioB  of  juatlce  limited  by  Const.  } 
168,  to  $100  in  dvil  cases  is  not  affected  by 
value  of  liquors  to  be  seized  nndw  the  temper- 
ance acts;  the  proceeding  bting  criminal  in 
nature. 

[Ed.  Note.— For  other  oase^  see  IntoxicatinK 
Liquors,  Cent.  Dig.  {  364.] 

5.  INTOXICATINO  LiQUOBS  <8=>248  —  SKABCH 

AND  Seizurb— Issuance  or  Wabbant— Stat- 

UTOBT  ReQUIBBUBHT. 

Bequirements  of  Temperance  Act  Jan.  23, 
1915.  8  22,  subd.  3,  that  Justice  shall  examine 
complainant  on  oaui  and  take  written  d^tosl- 
tions  before  iasuing  liquor  search  and  seizure 
warrants  are  not  jurisdictional,  and  omission 
of  these  reqidrements  will  not  vitiate  the  war- 
rant when  Issued  apon  a  sufficient  affidavit. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |{  36&-876.] 

6.  Intoxicating  Liquobs  «=92^  —  Seabch 
AND  Seizure  —  Issuance  or  Wabbant  — 
Fbobabib  Cause. 

Wught  of  evidence  to  establish  probaUe 
cause  for  issuing  liquor  search  and  seizure  war- 
rants under  temperance  acts  cannot  be  reviewed 
upon  the  trial  where  statute  was  substantiaUy 
complied  with;  the  ascertainment  of  ^obaUe 
cause  inv<^^ng  answers  of  the  Jndidal  fane* 
tions. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  EHg.  SI  876-386.1 

7.  IlfTOXIOATINa   Li<)U0B8   <=»2S8  —  Seaboh 

AND  Seizubb— Review— Nbobssitt  op  Ob* 

JECnON  BKraBS  JUBXIOa-^BBUAK CB  OT  WAB* 

BANT. 

The  objection  that  justice  did  not  take  sworn 
testimony  of  complainant  as  required  by  tem- 
perance acts  before  issuing  liquor  search  and 
seizure  warrant,  being  in  atntement,  shonld  have 
been  raised  before  tne  justice,  and  comes  too 
late  when  made  on  appeal  to  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiiig 
Liquors.  Gent.  Dig.  1  382.] 

8.  iNTOXIOATIRa  LXQUOBS  ^246  —  Seakch 
AND  SeXZUBB— CONSIBCOTION  OE  STATUTES. 

Temperance  Acts  Jan.  23,  1916,  and  Sept 
26,  1915,  being  parts  of  one  system  for  search 
and  seizure  and  restriction  upon  possession  and 
ownership  of  intoxicating  liquors,  must  be  con- 
strued in  pari  materia,  and  since  the  later  act 
provides  for  search  and  seizure  "under  the  rules 
now  prescribed  by  law,"  the  grounds  specified 
for  ivnance  of  the  warrant  in  the  earlier  act 
are  widened  by  addition  of  conditions  under 
which  tiquors  are  dedared  contraband  and  for- 
feited under  the  later  act 

[Ed.  Note.— For  other  cases,  see  Inbndcating 
liquors,  Cent  Dig.  %  86BJ 


ft  iHTDXtCATIirO  LXQUUfl  <»fiB8  —  BUBOH 

AND  Sbbubb-^Utibw- NnasBiTr  OT  Ob- 
jEiTnoN  BxroBE  Justice  —  Fxboction  op 
Warrant. 

Objection  that  officer  seized  liquors  aptm 
premises  not  oovwed  by  warrant  Issued  niider 
temperance  acta  should  have  been  made  before 

justice  before  appeal  to  circuit  court  in  view 
of  Acts  1016,  p.  22,  {  22,  snbd.  10,  providijuc 
that  appeals  to  circuit  court  are  triable  de  novo 
"as  in  cases  appealed  from  a  justice,"  and  it 
was  immaterial  that  Other  objections  not  in- 
cluding this  ground  were  made  before  the  jus- 
tice, 

[Ed.  Note.— For  other  Intoxicating 
liqnors,  Cent  Dig.  $  892.] 

10.  OBnuHAi.  Law  «ss>260(10)— Bbtiew-^k- 
CBssiTT  or  Objection  Bbporb  Jubtzcb. 

Upon  appeal  from  justice  to  circuit  court 
for  trial  de  novo,  objections  to  proceedings  in- 
cluding jurisdiction  must  be  made  before  the 
justice,  and  cannot  ba  made  for  the  first  time 
in  circuit  court 

[Ed.  Note.— For  other  cases,  see  Griitfnal 
Law,  Gent  Dig.  ||  Ded-STlTsS^] 

11.  GoNffrrruTiOHAt.  Law  ^a319->IirroxiCAT- 
ZNO  LiquoBS  «=»240— Sbaboh  and  Seizubb 
—Due  Fbocbss  or  Law. 

The  temperance  acta  of  1915,  relating  to 
search  and  seizure  and  restrictiitf  possession 
of  intoxicating  liquors  lawfully  acquired  before 
enactment  are  not  nnconstitntlcmal  for  taking 
property  without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  {  764 ;  Intoxicating  liquors. 
Cent  Dig.  {  S66.] 

Appeal  from  Clrcntt  Court.  Bnaadl  Oonn- 
ty ;  J.  S.  Williams.  Judge. 

Proceeding  In  justice  court  by  the  State  of 
Alabama,  on  the  relation  of  J.  W.  Dedge. 
against  Ben  Edmunda,  for  condemnatloD  and 
destruction  of  intoxicating  liquors.  Judg- 
ment of  forfeiture  and  order  for  destmctloQ 
of  liquors,  and  on  appeal  to  circuit  oonit 
judgment  affirmed,  and  d^!endant  mjfoealB. 
Affirmed. 

Olenn  ft  De  Graff  enrled  and  H.  A.  FertaU, 
all  of  Seale,  and  T.  EL  Seay.  of  New  ToA, 
for  appellant  W.  Xj.  Hartiii,  AJttj.  Gen.,  and 
P.  W.  Tamer,  Asst  Atty.  Gen.,  far  aj^P^lee. 

BOMBRVIIiLB,  J.  This  la  a  iwooeeding 
for  tbe  condemnation  and  dtttmctlini  of  con- 
tralwnd  Ugnora  held  In  Tl<^tl<m  of  tbe  act 
approred  September  25,  1916  (Sees.  Acta 
1815,  p.  SOS),  knxmn  as  ttw  Bonner  mn.  Ttm 
undisputed  evldmce  shows  that  the  liquors 
In  qneati(»i  were  protalMted  ilquom,  and  were 
held  In  qimndttes  Immensely  In  excesa  of  the 
legal  allowance,  and  were  stored  on  premis- 
es not  tba  dwelling  house  of  the  lilaiiiiant. 

On  the  final  bearing  In  the  Justice  oooit, 
the  aroellant  harbig  appeared  ae  cULlmant, 
there  was  a  Jndgmtttt  of  fOifdtor^  and  an 
appn^riate  order  for  the  pabUe  destmclicn 
of  the  Uaoora.  On  appeal  to  the  drcnlt  court 
there  was  the  same  lodgment  and  order. 

It  Is  contended  by  tbe  appelant  that  Uie 
judgment  appealed  from  la  erroneooa  for  ttie 
following  reasons: 

(1)  Tbe  jostloe  who  Issued  tihe  warrant 
was  offldaUy  reaident  In  beat  10  of  Bussdl 
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couDt7,  while  the  liquors  seized  nnder  the 
warrant  were  tn  beat  1  In  the  dty  of  Glrard, 
not  an  adjoining  beat,  there  being  a  quallfled 
Justice  of  the  peace  In  beat  1.  and  baace  this 
Justice  was  without  Jurisdiction  In  the  prem- 
ises. 

(2)  The  constable  who  executed  the  war- 
rant and  seized  the  liquors  was  officially 
resident  In  beat  10,  thei«  being  a  regular 
constable  and  sherUC  In  beat  1,  where  the 
Uanors  wrare  seised. 

(S)  The  liquors  seized  were  of  greater  val- 
ue than  (100,  and  were  therefore  coostita- 
tionally  beyond  the  Jurisdiction  of  a  Justice 
of  the  peace. 

(4)  The  warrant  under  whldi  the  liquors 
were  seized  was  issued  solely  upon  the  afBda- 
Ttt  of  one  Dedge,  without  any  examination 
on  oath  of  the  affiant  or  the  witness,  or  any 
taking  of  dQ>osltion8  showing  the  facts  and 
circnrastances  tending  to  establish  the  com- 
plaint, as  required  by  subdivision  8  of  sec- 
tion 22  of  the  temperance  act  apiffOTed  Jan- 
uary 23, 19IS  (Sees.  Acts  1916,  p.  18). 

ifSi  The  said  affidavit  did  not  show  any 
gtoond  for  issuing  a  aear^  and  seizure  war- 
rant as  prescribed  by  paragraphs  04.  and 
(e)  of  mbdirlslon  6,  i  22,  of  the  tempraanoe 
act. 

(9  TbB  warrant  directed  a  search  ft>r  and 
seizure  of  liquors  on  certain  described  prem- 
ises, and,  seatdi  there  being  unsnccessful,  the 
Officer  entered  upon  and  seised  ttieae  liquors 
on  otber  praxdaes  not  desciibed  in  the  afll- 
davit  or  warrant 

(7)  In  so  far  as  the  temperance  acts  are 
appUcaUe  to  llqnors  lawfolly  acquired  tn 
good  faith  before  flidr  enactment,  ocaflsea- 
llon  thereunder  would  be  nnconaUtntlonal  as 
depriving  tlia  daimant  of  his  pmperty  with- 
out due  process  of  law. 

These  qnestlcHu  were  raised  by  appropri- 
ate motions  to  quash,  by  pleas  in  abatement 
and  by  requested  Instructions,  ^leir  predi- 
cates are  all  supported  by  the  facts  adduced 
In  eridence,  and  the  questions  raised  are 
questions  of  law  on  ttie  evidence.  All  at 
these  were  ruled  adversely  to  the  claimant, 
and  on  request  in  writing  the  general  affirm- 
ative charge  was  given  for  the  state. 

[1]  Before  proceeding  to  a  discussion  of 
the  several  contentions  of  the  claimant,  it  Is 
desirable  to  observe  the  motive  and  status  of 
this  proceeding.  Thou^  a  proceeding  for 
search  and  seizure  Is  not  "In  any  exact  sense 
a  criminal  prosecution,"  as  observed  In  Toole 
V.  State,  170  Ala.  41,  46,  M  South.  195,  yet 
it  Is  strictly  penal  In  its  (±iaracter,  and  sub- 
stantially resembles  a  criminal  prosecution; 
the  <mly  practical  differences  bedng  that  it 
acts  In  rem  Instead  of  In  personam,  and  is 
conclusive  against  the  whole  world,  like  a 
bastardy  proceeding  ^ulk  v.  State,  62  Ala. 
427 ;  Shows  v.  Solomon,  91  Ala.  890,  8  South. 
713),  It  Is  Bui  generis,  and  may  be  properly 
de^gnated  as  quasi  criminal  (Wo<ril«i  ft 
OSiomt  lat  Uq.  1  600;  BladK  <m  Intm.  Uq. 


I  3S2).  Oertalnly  It  Is  not  a  suit  according 
to  the  course  of  the  common  law,  and  would 
not,  either  In  ordinary  or  technical  language, 
be  {passed  among  civil  adlons.  State  t.  One 
Bottle  of  Brandy,  48  Vt  297. 

We  now  consider  the  clalmanfs  conten- 
tions seriatim. 

[2]  1.  This  cMitentlon  Is  based  on  the  the- 
ory that  this  proceeding  Is  a  dvll  suit,  and 
is  governed  by  sectlcm  4648  of  the  Code,  as 
amended  by  the  act  of  August  5,  191S  (Acts 
1915,  p.  26^,  which  declares  that: 

"Unless  otherwise  provided,  no  person  can  be 
sued  out  of  the  prednct  ol  his  resiaenee^  or  that 
Id  wbich  the  da>t  was  created,  w  the  cause  ct 
actitm  arose.** 

For  the  porpoae  of  vanue  and  Jurisdiction, 
this  proceeding  la  nnquestitxiably  to  be  re- 
garded as  crlmlnaL  Oom.  t.  Intox.  Uq.,  IS 
Allen  (Mass.)  681.  And  In  criminal  matters 
a  Juatietf B  process  Teaches  everywhere  within 
the  county.   Dk  parte  Davis,  96  Ala.  8;  13, 

II  South.  808;  Oode^  1  6738.  But,  if  It  were 
not  a  criminal  proceeding,  it  was  long  ago 
settled  that  the  venue  statute  referred  to  is 
oonflned  to  suits  cnnmenced  by  sunmunu, 
and  has  no  reference  to  a  proceeding  in  rem. 
Atkinson  v.  Wiggins,  60  Ala.  190.  Tbeseardi 
and  selEure  act  itsdf  provides  (Acts  1916, 
18)  tliat  **the  warrant  may  be  Issned  Iry  Jus- 
tices of  the  peace,"  without  restriction  as  to 
venue.  The  wairant  In  question  was  pnw- 
erly  lasned  by  the  Justice  of  beat  10. 

[1]  2.  One  of  the  duties  of  a  constaljle  Is 
"to  execute  and  return  all  summons,  ezecu- 
tlons.  and  other  process,  to  him  directed  by 
any  lawful  authority."  Oode,  {  3329.  The 
act  (seetton  22,  subd.  4)  provides  that  the 
warrant  ihaU  be  "directed  to  the  sbeilft  or 
to  any  constable  of  the  county."  Its  execu- 
tion in  this  case  by  the  constable  of  beat  10 
was  unquestionably  lawfuUy  autlioilzed.  If 
authori^  for  this  concluslmi  were  needed,  it 
can  be  found  In  Noles  v.  State.  24  Ala.  072, 
696. 

[4]  8.  Since  the  proceedii^E  Is  criminal  in 
its  nature,  the  JuriB^cti<m  of  tlie  Justice, 
thoo^  limited  to  |100  in  ordinary  dvll  cases 
(Const  f  168),  Is  not  affected  by  the  value  <tf 
Hie  liquors  to  be  seized  and  condemned 
(Black  on  Intox.  Llq.  {  365,  dtiug  State  v. 
Arlen,  71  lowk,  216.  32  N.  W.  267). 

[I,  •]  4.  Although,  following  the  provisions 
common  to  all  search  warrants  and  prelimi- 
nary proceedings,  the  act  requires  that  "the 
magistrate  before  issuing  a  warrant  must 
examine  the  complainant  on  oath,  and  any 
other  witoesses  be  may  produce,  •  •  * 
and  take  their  depo^tlon  in  writing,  and 
cause  the  seme  to  be  subscribed  by  the  pei^ 
son  or  persons  maktog  them**  (section  22, 
subd.  8),  the  omission  of  these  requirements 
has  never  been  regarded  as  vltlative  of  the 
warrant  whoi  It  is  Issued  qpcn.  a  sufficient 
affidavit 

"The  ascertalnmeift  of  probable  cause  for  the 
Issue  of  the  writ  involved  the  exerdae  of  the 
judicial  function.  Havlu:  acquired  and  exer- 
cised Jarisdtedon  is  the  jpienlsH  by  taking  the 
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affidavit  of  a  serscHi)  and  bavinf  Imisd  the  war- 
rant •obstanaally  aa  nguired  by  the  statate, 
tha  weight  d  dw  erldence  to  establlBh  prob- 
able eauae  coold  not  be  made  the  subject  ot  In- 
quiiT,  nor  could  the  Judgment  In  that  regard 
of  the  issuing  magistrate  be  made  the  subject 
of  review  on  the  mal  ol  the  cause.'*  Tools  v. 
State,  170  Ala.  41,  52.  64  South.  105,  198; 
Cheek  t.  Stute,  S  Ala.  App.  646,  57  South.  108 ; 
Salley      State,  9  Ala.  App.  82,  64  South.  185. 

[7]  Moreover,  an  objection  like  this,  being 
In  abatemrat,  should  be  made  before  the 
magistrate,  and  comes  too  late  when  made 
on  appeal  In  the  drcnlt  court,  as  was  done 
In  tbis  case.  Johnson  t.  State,  105  Ala.  113, 
17  South.  09;  Miles  v.  State,  94  Ala.  106,  11 
South.  403;  WlUiams  r.  State,  88  Ala.  80,  7 
South.  101. 

[I]  S.  The  temperance  act  of  Jannary-  23, 
1916,  and  the  temperance  act  of  September 
2B,  1915  (the  Bonner  BUI),  relating  to  the 
same  sabject,  and  being  parts  of  one  ays- 
tem,  must  be  construed  In  pari  materia. 
The  "former  Bill"  created  new  restrictions 
vpon  the  possession  and  ownership  of  Uq- 
nors,  though  It  is  in  part  essentially  a  re- 
enactment  of  some  of  the  restrictlTe  provi- 
sions of  the  act  of  February  8,  1916  (Acts 
1916,  p.  44),  known  as  the  "Bonner  Antl-Sblp- 
ping  BlU."  Both  of  tbeee  acts  forbade  and 
penalized  the  receipt  or  possession  at  one 
time  of  more  than  specified  small  qnantltieB 
serenOly  of  spirituous,  or  Tlnoas,  or  malt 
liquors.  We  are  not  here  ooncemed  with  the 
details 

The  act  of  January  28.  1916  (section  22), 
provides  the  entire  system  for  search,  sei- 
zure, and  trial  for  the  condemnation  of  con- 
traband liquors.  The  grounds  for  the  issu- 
ance of  the  warrant  are  there  specified,  In 
accordance,  of  course,  with  the  definitions  of 
contraband  llqnois  as  then  already  fixed. 
The  later  act  of  September  26, 1915,  specified 
new  dasses  of  contraband  liquors,  notably 
such  as  are  "received,  possessed,  or  stored 
at  any  forbidden  place,  or  anywhere  in  a 
quantity  forbiddoi  by  law."  It  further  pro- 
vides that: 

"In  all  such  cases  the  liquors  are  forfeited  to 
the  state  of  Alabama  and  may  be  searched  for 
and  seized,  and  ordered  to  be  destroyed  under 
the  rules  now  prescribed  by  law  concemiog  coa- 
teaband  liquors,  or  by  order  of  the  judge  of 
court  after  a  convictioa  when  such  liquors  have 
been  seized  for  use  as  evidence." 

We  have  here  an  express  adoption  of  the 
procedure  prescribed  by  section  22  of  the 
older  act  for  cases  arising  nnder  the  later 
act  The  practical  result  obvloosly  Is  that 
la  any  proceeding  under  section  22  the 
gnrands  therein  specified  for  the  issuance  of 
the  warrant  are  widened  by  the  addition  of 
all  of  the  conditions  under  which  liquors  are 
declared  contraband  and  forfeited  under  the 
later  act.  The  affidavit  and  warrant  in  this 
case  iuiquesti<mably  exhibit  a  valid  and  au- 
thorized ground  for  the  issuance  of  the  war- 
rant. The  case  of  Coleman  t.  State,  7  Ala. 
App.  424,  61  South.  20,  relied  upon  by  the 
claimant,  was  based  on  a  deficiency  of  the 
affidavit  under  the  specifications  of  the  Act 


of  January  23,  1916,  and  la  not  pertinent 
here. 

[9, 1 B]  6.  The  warrant  In  this  case,  follow- 
ing the  affidavit,  commanded  the  officer  to 
search  certain  specified  premises,  and  to 
bring  before  the  court  such  prohibited  liquors 
as  were  there  found.  When  a  search  was 
made  of  these  premises  and  nothing  was 
found,  the  officer  searched  otiier  and  dif- 
ferent premises,  wherein  he  found  the  liquors 
here  Involved.  His  return  shows  that  the 
liquors  were  taken  from  the  premises  de- 
scribed in  the  warrant  and  complaint.  The 
evidence  shows  that  they  were  in  fact  taken 
from  other  and  dlfferoit  premises,  as  set  vp 
in  several  grounds  of  the  claimant's  motton  to 
quash  the  affldaTlt,  warrant,  sdzore,  and  re- 
tom,  and  his  sevwal  pleas  to  Qm  JnrlsdlctlfSL 
If  (Ejection  to  Qie  Jurls^ctlon  on  this  ground 
had  been  seascxiablT  made  in  the  Jostlo^s 
court  before  the  Judgment  and  appeal  there- 
from to  the  circuit  court,  Its  nlidily  would 
now  be  presented  fOT  our  oonsidiaatioB.  But 
the  record  shows  that  no  such  objection  was 
made  In  the  Justice's  court;  either  tv  motion 
to  quash  or  by  plea  In  abatment 

It  was  long  ago  setUed  In  this  state,  and 
the  rule  has  been  sustained  t^^  a  ]<wg  line  of 
decisions^  t&at  on  appeal  fnmi  a  Justice's 
court  to  the  circuit  court,  where  the  cause 
must  be  tried  de  novo,  all  objecticms  to  the 
proceedings.  Including  the  JurlsdicUcm  of  the 
court,  must  be  made  before  tiie  Justice^  and 
cannot  be  made  for  the  first  time  in  the 
court  to  which  appeal  Is  made.  Slaton  r. 
Apperson,  15  Ala.  721;  City  of  Selma  t. 
Stewart,  67  Ala.  338;  Bums  v.  &enry,  67 
Ala.  209;  Reynolds  v.  SLmpklns,  67  Ala.  378; 
W.  By.  Ca  V.  Lazarus,  88  Ala.  453,  6  South. 
877;  U  &  N.  R.  IL  Co.  v.  Barker,  96  Ala. 
435.  11  South.  453;  Blair  v.  Williams,  159 
Ala.  655,  49  South.  71 ;  McKlnstry  v.  City  of 
Tuscaloosa,  172  Ala.  344,  54  South.  629; 
Turner  v.  Llnevllle,  2  Ala.  App.  454, 66  South. 
603. 

By  the  terms  of  the  Act  (section  22,  subd. 
10)  appeals  thereunder  to  the  circuit  court 
are  triable  de  novo,  "as  in  cases  appealed 
from  a  Justice  of  the  peace  or  county  court" 
The  doctrine  of  waiver  above  stated  must  be 
applied  in  its  full  vigor  to  this  case,  and  the 
result  Is  that  the  circuit  court  properly  over^ 
ruled  the  motion  to  quash  and  the  plea  to 
Jurisdiction  based  on  the  objection  above  con- 
sidered. 

In  this  connection.  It  Is  proper  to, observe 
that  the  application  of  the  rule  Is  not  al- 
tered by  the  fact  that  objection  was  made  to 
the  proceedings  and  to  the  Jurisdiction  in 
the  Justice's  court  on  other  specified  grounds 
which  did  not  Include  this  ground.  The  waiv- 
er as  to  this  ground  was  none  the  less  effective 
and  complete^ 

[11]  7.  The  contention  that  this  act  is  nn- 
constitutional  as  forbidding  and  preventing 
claimant's  possession  and  ^oyment  of  pnq)- 
erty  lawfully  acquired  by  him  befwe  its 
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actment,  whether  nnder  the  Bafegnards  of 
the  state  or  the  federal  Constitution,  has 
been  dented  1^  the  dedstons  of  this  conrt, 
to  vhicb  we  now  adhere  without  terther  dls- 
ciualon.  So.  Exp.  Ca  t.  WUttto,  104  Ala. 
406, 69  South.  653.  UB.  A.  19160, 278;  O'Bear 
T.  State  (App.)  72  South.  BOS;  IDx  parte  O'- 
Bear (Sup.)  78  South.  1001. 

The  rulbigs  of  the  drcult  court  were  In 
accordance  with  the  rules  and  principles 
atMTe  declared,  and,  there  being  no  error 
shown  b7  the  record,  the  Judgment  and  order 
of  the  circuit  court  will  be  affirmed. 

Affirmed.  All  the  Justices  concur. 


im  Ala.  G6D 
THHATRIOAL  CLUB  v.  STATE  ex  rd. 
DBDOB.   (S  Dir.  639.) 
(Sapreme  Court  ot  Alabama.   April  12,  1917.) 

OoucBftCB  9=933  —  Seizttbe  and  Fobfbitdbb 
—  PteoPEHTY  Subject— Intbbstatb  Taaks* 

POBTATIOH. 

The  seizure  under  temperance  acts  of  In- 
toxicatiag  Uquors  consigned  to  defendant  at  Co- 
lumbos,  Ga.,  and  removed  b7  bim  to  this  state 
and  stored  temporarilr  until  he  could  remove 
them  to  Florida  under  contract  to  "immediately 
ship  said  whisky  from  Colnmbus,  Qa.,  to  Jack- 
sonville, Fla.,"  was  not  a  seizure  of  property  in 
interstate  transit,  and  was  proper,  and  such 
property  was  not  protected  by  the  laws  ot  in- 
terstate commerce  against  Qw  operation  of  the 
Alabama  liquor  laws. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  H  26,  81.] 

Appeal  from  Circuit  Court,  Bussdl  Goutt- 

ty;  J.  S.  Williams,  Judge. 

Proceedings  the  State  of  Alabama,  on 
the  relation  of  J.  W.  Dedge,  under  the 
temperance  act,  for  the  seizure  and  condem- 
nation of  contraband  liquors  stored  in  the 
cdty  of  Glrard  by  one  William  CogUll  in  a 
building  not  a  warehouse,  and  owned  by  said 
Cogbill,  with  claim  Interposed  thereto  by 
the  l%eatrlcal  Club,  a  corporation.  FW»m  a 
decree  of  coudemnatlai,  the  dalmant  ap- 
peals. Affirmed. 

The  ground  for  this  proceeding,  as  In  all 
the  other  Glrard  cases,  originating  about  the 
same  time,  was  that  tb»  Uquors  in  question 
were  prohlMted  liquors,  and  were  kept  or 
stored  in  Illegal  quantities  In  the  building 
in  whlcta  thfiv  w^  found.  Tbe  trial  Judge 
overruled  all  obJectioDs  to  the  validity  of 
the  proceedings,  and  sustained  all  the  de- 
murrers tat^poeed  by  the  state  to  the  dalm- 
aot's  special  plea.  On  the  evidence  adduced, 
which  Is  substantially  stated  In  the  opin- 
ion, a  TBxdict  was  directed  for  the  state  as 
requested  In  wilting,  and  12iere  ww  Terdlct 
and  judgment  acccvdlngly. 

W.  W.  Queries,  of  Selma,  and  Olemi  &  De 
Graffenrled,  of  Seals,  for  appellant.  W.  L. 
Martin,  At^.  Oeu.,  and  P.  W.  Turner,  Asst. 
Atty.  Gen.,  for  lyip^M. 

SOMEBVILLEt  J.  In  tlie  case  of  Ben  Sd- 
munds  v.  State,  74  South.  966,  all  the  obiee- 
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tlons  here  made  to  tibe  validity  of  this  pro- 
ceeding were  h^  to  be  without  merit 

In  that  case  it  was  ^so  held,  ibllowlng 
the  case  of  Southern  Express  Co.  t.  Whittle, 
lOi  Ala.  406.  68  South.  602,  U  B.  A.  1916C, 
278,  that  an  act  of  the  Legislature  pro- 
hibltlng  and  penalizing  the  possession  of 
contraband  Uquors,  except  in  small  specified 
quantlttes,  was  a  valid  entelse  of  the  po- 
lice power  of  the  state,  and  does  not  offend 
any  of  the  varloua  provisions  of  the  state  or 
federal  Constitution  here  urged  sgainst  it 
In  the  liutant  case  It  is  contended  also  that 
this  lot  of  liquors  is  Immune  against  selsure 
and  condemnation,  on  the  theiHT  that  it  ms 
an  interstate  shipment  between  Columbus, 
Ga.,  and  Jacksonville,  Fla.,  and  was  In  trans- 
it  between  those  pWts  at  the  time  of  Its 
discovery  and  seizure  under  tbia  proceeding 
in  the  city  of  Glrard. 

The  claimant  Is  a  Georgia  corporatlou,  and 
on  April  29, 1916,  entered  Into  a  written  con- 
tract with  one  Cogbill,  in  the  dty  of  Colum- 
bus, to  deliver  to  him  on  consignment  for 
sale  by  htm  on  account  of  the  owner  In 
Jacksonville,  some  650  barrels  and  some  1,- 
500  cases  of  whisky,  wine  and  beer.  The 
agreement  stipulated  that  Cogbill  should  "im- 
mediately ship  said  whisky  from  Columbus, 
Ga.,  to  Jacksonville,  Bla."  Further  provi- 
sions are  that  "be  will  ship  the  same  to 
Jadcsonville,  Fla.,  or  have  the  said  property 
in  transit  by  May  1,  1016,'*  and  that  he  shall 
"present  to  said  corporation  all  bills  for 
freight  and  all  other  charges  Incident  to  the 
removal  and  stmsge  of  said  property  In  Jack, 
sonville,  Fla." 

The  evidence  for  the  dalmant  is,  aa  recited 
by  the  bill  of  exceptions ; 

"That  in  good  faith  the  said  William  Cogbill 
took  charge  of  said  lignors  and  removed  ttie 
same  from  Colombua,  Qa.,  to  the  premises  of 
William  Cogbill  In  Glrard,  Russell  county,  Ala., 
for  the  sole  purpose  of  carrying  said  liquors  to 
Jackeonville,  Fla.,  as  he  had  ctmtracted  to  do, 
that  be  did  not  use,  selL  or  otherwise  dispose  of 
any  of  said  liquors  while  they  so  remained  on 
his  said  premises,  but  that  baore  he  completed 
bis  preparation  to  remove  both  Idmseli  and 
said  liqaors  to  said  Jacksonville,  Fla.,  on,  to  wit 
the  19tb  day  <a  May,  1916,  said  liqnors  were 
Beiwd,"  etc 

On  these  facts  it  must  be  declared,  as  ma^ 
ter  of  law,  that  these  liquors  were  not  in 
transit  between  Columbus  and  Jacksonville, 
and  were  not  protected  by.  the  laws  of  in- 
terstate commerce  against  the  operation  of 
the  contraband  liquor  laws  of  Alabama  at 
the  time  of  th^  seizure  In  Glrard.  The 
contention  is  not  even  plausible.  Far  from 
there  being  any  shipment  from  Columbus  to 
Jacksonville,  the  Uquors  were  {ffivat^ly  "re- 
moved" by  GogblU  to  Glrard,  for  the  purpose 
of  carrying  them  from  Glrard  to  Jackaon- 
viU&  In  Glrard  they  were  stored  on  the 
private  premises  of  GogblU,  to  there  remain 
for  some  Indefinite  period  of  time,  while  Cog- 
bill was  "preparing"  himself  and  the  Uq- 
uon  for  their  future  removal  to  Jackson- 
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vlUe.  The  contract  attpnlated  that  GogUll 
should  tmmedlatefy  ship  tbe  ItQnon  from 
OolmabDs  to  JacbBOnTlUe.  What  occoaioa 
there  waa  for  audi  a  Btop-over  and  storage 
In  Glrard,  and  how  lonff  the  period  ot  Gog- 
UU*8  preparation  for  remoTal  to  JacksonTlUe 
waa  to  be  protracted  Is  not  made  to  ^Evear. 
To  summarize:  (i)  mere  was  no  ahliMuent 
of  these  liquors  from  Colnmbos;  oimeed- 
Ing  that  there  was  sntih  a  shipment  7et  the 
Uqnoxs  were  withdrawn  trcm  tranalt  and 
were  at  rest  In  storage  In  Alabama  for  an 
Indefinite  time,  and  It  does  not  appear  that 
this  delay  ^ras  at  an  intermediate  point  on 
the  route  tnmi  Oolombna  to  Jadcsonvllle, 
nor  fliat  (t  was  In  any  snise  Inddeotal  to 
Qie  shindng  oonditlonB  aoeonqienylng  the 
transportation,  or  to  tbe  limited-  facilities  of 
aTallable  carriers. 

These  considerations  are  dedMrely  fatal 
to  the  dalmant's  contoitlaL  Ooe  t.  Errol, 
lie  U.  8.  617,  6  Sup.  Ct  475,  29  L.  Dd.  716; 
Edley  T.  Bhoads,  188  C.  S.  1,  28  Sap.  Ct. 
269^  47  L.  XkL  800;  T.  &  N.  a  B.  B.  Go.  T. 
Sabtne  Tram  Oa,  227  U.  S.  Ill,  124,  S3  Snp. 
Ot  228,  67  L.  Bd.  442;  Bowman  t.  Ohl.  & 
N.  W.  By.,  126  U.  S.  465.  8  Smk  Ot  688.  81 
L.  Bd.  70a 

The  nnmerons  eaaea  dted  in  brief  of  conn- 
ed f6r  awenant  are  based  on  facta  quite 
different  from  these,  and  are  not  apt  for 
present  nsa 

The  peremptory  IttStiTiction  for  the  state 
was  propeidy  glrai. 

We  find  no  error  in  the  mUngs  of  ttie  trial 
court,  and  tbe  Judgmoit  and  order  appealed 
from  wiU  be  affirmed. 

Afflrmefl.  All  the  Jnstloes  coneor. 


(199  A1&.  6«5> 

GTILIiATr  T.  STATE  ex  rd.  DBDGB. 
(6  Div.  637.) 

(Supreme  Court  of  Alabama.   April  12,  1917.) 

1,  InroxiCATXNo  Liquobs  ^s>249  —  Sbaboh 
AicD  Sezzurb— Dkscbiftion— Vabzanos  Be- 

TWXEN  WABSikITT  AND  AlTIDAVrr. 

Where  a  liquor  search  warrant  varied  from 
affidavit  in  describing  property  as  "3  door  W." 
instead  of  "2d  doOT  W,"  both  describing  prop- 
erty as  "the  property  of  Mra.  Oodiran,"  the  vari- 
ance waa  Qot  fatal  as  against  a  motion  to  gaash, 
when  not  shown  by  a  plea  in  abatement  that 
there  were  two  distinct  buildings  to  which  the 
descriptions  were  applicable. 

[Bd.  Note.— For  other  case^  see  InfaKcicating 
Liqaors.  Cent  Dig.  SS  376-385.] 

2.  iNToxioATino  Liquobs  «=»249  —  Scabch 

AND  SKI2UBB— DeSOBIPTION— VAEIAKCK  BE- 
TWEEN Waeraht  and  AITIDAVIT'— Objbo- 
TIOH. 

Where  questltHi  of  variance  in  deeeription 

of  prcfper^  upon  which  Intoxicating  liquors 
were  seized  was  not  presented  in  circuit  court 
either  by  motion  or  plea,  it  was  properly  ig- 
nored. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  H  876-385.] 


Appeal  from  Circoit  Oonrt.  Buss^  Coun- 
ty; J.  s.  TnuiaDia,  Jndga 

Ptooeedings  by  the  State  of  Alabama,  oo 
r^tl<m  of  J.  W.  Dedge,  tor  oondemnatlon 
and  destnu^on  ta  iptnTiPWrtng  liquors.  Judg- 
ment of  forfeiture  and  order  for  destmetloD 
granted,  and  claimant  A.  U  GuUatt  appealed 
to  circnlt  court,  where  Judgment  was  afflnn- 
ed  and  cUdmant  appeals.  Affirmed. 

Glenn  &  De  GrafFeoried  and  H.  A,  Ferrell, 
all  of  Seale,  for  a|q;>ellant  W.  L.  Martin, 
Atty.  Gen.,  and  P.  W.  Turner,  Aast  Atty. 
Gen.,  for  api»dle& 

80MERVILLB,  J.  This  case  was  submit- 
ted witb  6  DlT.  640,  Ben  Bdmunds  v.  State, 
74  South.  965,  and  all  the  questions  here  pre- 
sented, with  a  single  exo^tlw  to  be  noted* 
were  there  decided  adversely  to  appellant 

[1]  In  this  case  tbe  affidavit  describes  the 
premises  to  be  searched  as  "a  frame  bid. 
located  on  Glrard  car  line  2d  door  W.  of  first 
branch  or  creek,  linown  as  a  dwelling  house 
known  as  the  property  of  Mrs.  Ootdiran,  al- 
so all  other  houses  on  aald  premises."  The 
warrant  follows  this  descripti<m  exactly,  ex- 
cepting  only  that  "2d  door  W."  in  the  affi- 
davit read  "3  door  W."  in  the  warrant 

Motion  was  made  by  the  claimant  in  the 
Justice's  court  "to  quash  the  affidavit  war> 
rant  seizure  and  return  In  this  cause."  on 
the  ground  among  others  of  this  alleged  vari- 
ance between  the  affidavit  and  the  warrant 
This  motion  was  overruled  by  tiie  Justice. 

It  la  sufficiently  obvious  tliat  this  numeri- 
cal variance  In  the  designation  ct  the  build- 
ing to  be  searched  was.  In  view  of  the  pre- 
cise identity  of  the  description  in  all  other 
particulars,  a  mere  inadvertence  on  the  part 
of  the  magistrate.  As  against  a  motion  to 
quash  from  the  face  of  the  record  die  iden- 
tity of  the  bnUdings  described  is  suffideatly 
lmp6rted  by  tbe  common  designatioa  of  tbe 
building  as  one  "known  as  the  propoty  of 
Mrs.  Cochran."  Tbe  proper  method  of  rais- 
ing the  question  of  a  variance  was  by  a  plea 
in  abatement  showing  that  there  were  two 
distinct  buildings  to  which  the  several  de- 
scriptions were  severally  applicable.  A  mere 
variance  as  to  the  number  of  a  building,  it 
the  description  otherwise  Identifies  it.  Is  not 
a  good  ground  of  objection.  Com.  v.  Intox. 
Llq..  11?  Mass.  427  ;  2  Wo(d.  &  Hiomt  Intox. 
Liq.  I  61& 

[2]  nils  question  was  not  preemted  in  the 
circuit  court,  either  by  motion  or  plea,  and 
it  was  properly  Ignored  by  that  court 

Binding  no  oror  in  tbe  zeeord.  title  jndg- 
ment  and  order  of  the  circuit  court  will  be 
affirmed. 

AlBnnwI. 

ANDBKSON,  O.       and  UAYFIBLD  aad 

THOMAS,  JJ.,  concur. 
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RICHARDS  V.  SAMIS. 
KITRELL  T.  SAMB. 
(5  DiT.  633,  611,  049.) 
(Supreme  Court  of  Alabama.   April  12.  1917.) 

Appeal  from  Circuit  Courts  TtnMmTl  Ooonty; 
J.  8.  Williams,  Judge. 

Proceedings  in  Justice  court  br  the  State  of 
Alabama,  on  relation  of  J.  W.  Dedge,  for  con- 
demnation and  destruction  of  intoxicatiot;  liq- 
uors. Judgment  of  forfeiture  and  order  for  de- 
struction fcranted,  and  claimants  0.  C.  Phelps, 
T>.  L.  Richards  and  J.  D.  Eitrell  appealed  to 
circoit  court,  where  judgment  was  affirmed,  and 
claimants  appeal.  Affirmed. 

Glenn  ft  De  Graffenried  and  H.  A  Ferrell, 
all  of  Saale,  and  T.  H.  Seay,  of  New  York,  for 
anpeUants.  W.  L.  Martin.  At^.  Geo.,  and  P. 
w.  Turner,  AasL  Atty.  Om.,  for  appellee. 

SOMERVILUB],  J.  All  the  questions  present^ 
ed  in  these  cases  have  been  ruled  adverselT  to 
the  appellants  in  the  cwnpenion  case  of  am 
Edmunds  t.  States  74  South.  965.  and  on  the 
authority  of  that  case  the  several  jo^ments 
herein  will  be  affirmed. 

Affirmed.  All  the  Justices  concur. 

(199  Ala.  sm 

SHEI/FONT.XtAREINetal.  (8D1T.941.) 
(Supreme  Court  of  Alabama.    April  6,  1917.) 
L  APPKAX  AHD  Ee&OB  ^1050(1)— HaBMLESB 

BBBOft— Adhissioh  or  Etidknce. 
BnoT,  if  any,  In  allowing  platntitr  in  ford- 
bis  entry  and  detainer,  in  which  the  real  dispute 
was  as  to  a  boundary  fence,  to  testify  that  he 
advised  with  his  attorn^  about  the  differencee 
between  the  parties,  and  tiien  gave  defendant 
notice  to  quit  Dnildinf  a  fsnee^  was  harmless. 

iSa.  Not&— -For  other  cases,  see  Appeal  and 
Drror,  Cent.  Dig.  H  1060069,  416^  41B7.] 

2.  BOmVDABTO  «»85(1)  —  SlTIDBITCB— Con- 
VEBaATIOHS  BSTWESN  PABTIBS. 

A  conversatifm  between  the  parties  and  oth- 
ers in  thdr  preKoeo  as  to  tiie  oMdinc  line  be- 
tween the  parties.  iarolTSd  In  tiie  aetlM,  is  ad- 

missibl& 

[EM.  Note.— For  other  eases,  see  Boundaries, 

Cent  Dig.  »  153,  177.] 

Appeal  from  Circuit  Court,  JuduoD  Oout- 
ty;  W.  W.  HaralBOQ,  Judfe. 

Action  by  Pleas  Larkln  and  others  against 
W.  P.  Staeltoo.  Jndgmeiit  for  plaintUfa,  and 
deftndant  appeals.  Affirmed. 

Mllo  Moody,  of  Scottslxwo^  tor  appelant 

MATFIBLD,  J.  The  action  was  fordble 
eiitry  and  detainer,  by  appellees  against  ap- 
pellant, and  resulted  In  Jndgment  tor  jdaln- 
tUTg.    Defttidant  appeals. 

The  only  assignments  of  error  go  to  rulings 
of  tbe  ooort  In  admittipg  evtdeooe  ow  ai^- 
ptilanfa  objectlona.  Thar  have  each  be«i 
carefally  examined,  and  we  find  no  error  as 
to  any  mUng ;  but  If  error  there  was,  it  was 
clearly  withont  injury.  The  real,  the  only, 
dispute  between  tbB  parties  was  as  to  a 
boundary  wire  fence  between  the  lands  of  tbe 
re8i>ectlve  parties. 

[1]  One  of  tbe  objections  goes  to  the  coort's 
aUowing  plaintlfl  tb  testify  that  he  adviaed 

«B3»nr  ether 


with  an  attorney  about  the  differences  be- 
tween the  parties,  and,  after  so  advising,  gave 
defendant  notice  to  quit  building  a  f^ce. 
Certainly  there  is  shown  no  error  or  Injury 
here. 

The  second  assignment  of  error  la  prac- 
tically the  same  as  the  first,  and  counsel 
for  ac^lant  says  so  In  brief. 

(2]  The  last  two  assignments  (third  and 
fourth)  raise  the  correctness  of  the  action 
of  the  court  in  allowing  proof  to  be  made 
of  a  conversation  between  the  parties,  and 
others  In  their  presence,  as  to  the  dividing 
line  betwe^  tbe  parties.  Assuredly,  tb/ace 
was  no  error  or  injury  hara 

Affinned. 

ANDERSON,  a  J.,  and  SOMERYXLLB  and 
THOMAS,  3Jn  concur. 

(Ue  Ala.  ESI) 
MAYO  T.  ICATO.  (7Div.84&) 
(Supreme  Goart  of  Alabama.   AxH-ll  B.  1917.) 

DiTOBOX  «=»S7(1)— ABANnOmXHT. 

To  make  a  case  of  abandonmoit  sudi  as 

will  autborlee  divorce,  there  must  be  a  final  de- 
parture, without  the  ccmsent  of  tbe  other  party, 
without  sufficient  reason,  and  without  the  in- 
tention to  return. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S  107.] 

Appeal  from  Clay  Goon^  Court;  B.  J. 
Garrison,  Judg& 

Bill  fbr  divorce  by  A.  B.  Mayo  against 
Temple  Mayo.  From  a  decree  granting  di- 
vorce, defendant  appeals.  Reversed  and  ren- 
dered. 

Oomelina  ft  Yann.  ot  Aahland,  and  lUddle 
ft  Riddle,  of  miadi^^  for  appelant.  Lac- 
key ft  Rowland  and  8.  W.  ProeC^  all  of  Ash- 
land, for  anpellea 

THOMAS,  J.  This  la  ft  bUl  for  ^vorce  on 
the  general  gronnda  abandonment  From 
the  decree  granting  tbe  divorce  the  an>eal 
is  tauten. 

Under  the  authority  of  Brown  t.  Brown, 
178  Ala.  121,  69  South.  48.  the  record  does 
not  ahow  a  Tolnntaiy  abandinunent  of  tbe 
husband  1^  thn  wife.  There  la  tUadosed  a 
ease  of  domestic  Infelicity  between  com- 
plainant and  respondOQt  (reei>ectlTeIy,  ais- 
les and  appelant  here),  respondent  bcdng  flie 
second  wife  of  oomplalnant,  and  complainant 
being  father  of  dtUdren  by  the  first  wife ; 
but  the  willlngneea  of  the  reapondaat  wife  to 
live  wtOi  the  complainant  husband,  if  ooly 
he  would  provide  for  her  sucb  a  hnmUe  hmne 
as  that  from  whence  he  moved  to  the  'X!ar- 
wile  hous^**  Is  Aown  the  evidence.  To 
make  a  case  of  abandmment  such  aa  will 
authorize  a  divorce,  tbere  must  be  a  final 
departure,  withont  the  consent  of  the  other 
party,  without  sufficient  reason  therefor,  and 
withont  tbe  intention  to  return.  Jones  v. 
Joiie%  96  Ala.  4tt,  U  South.  U.  18  U  B.  A. 


I  ■asasne  tsplo  and  KBT-HUllBBR  Is  all  Xsr-^iuabw«(^  ^ig,^  saAInAsus 

Digitized  by  Google 


972 


74  ISOUTHSIBN  BEPOBTEB 


(Ala. 


96;  Dabbs  t.  Dabbs,  71  SoatA.  606;  Oobel 
T.  State,  72  Soutli.  766;  14  Gra  611.  and 
authorities  there  collected. 

It  is  not  necessary  that  we  discuss  the 
evidence;  It  is  sufficient  to  say  that  It  has 
been  read  at  length  by  this  court,  and  care- 
fully considered,  and  that  it  Is  the  opinion 
of  the  court  that  the  decree  of  the  chancel- 
lor should  be  reversed.  A  decree  will  be  here 
rendered  reversing  tbe  decree  of  the  chancel- 
lor, denying  all  the  relief  prayed  In  com- 
plainant's bill,  and  dismissing  the  bill  of 
complaint.  And  appellee  is  taxed  with  all 
tbe  costs  in  this  court  and  in  the  lower  ooart 

Reversed  and  rendered. 

AMDBRSON,  a  J.,  and  MAYFISLD  and 
SOMBBVIIiLBk  JJ„  ooncnr. 


(U  Ala.  App.  4) 

JOHNSON  T.  STATE  ex  nL  JONEa 
(8  DiT.  4670 
(Coort  of  Appeals  o<  Alftbana.  Uaxcfa  2S,  1917. 
Bebearing  Denied  April  m  1917.) 

1.  BASTABDa  ^»S0  —  EVIDSITCE  —  CORTKBaA- 

KOH  Not  a  DsmfDAnr'a  Phxsbnok. 
Conversation  between  defeodant's  father  and 
prosecutrix  in  butardy  proceediags  was  inad- 
miasible,  althmigb  defendant  was  "standing  in 
the  door,"  it  not  being  shown  wliat  door  was 
meant,  nor  tibe  partiw  distance  therefEom,  tux 
tone  and  vdnme  4^  voicea 

[Ed.  Note.— For  odier  ease^  see  Bastaids, 
Cent.  Dig.  S  168J 

2.  Bastabds  ®=960  — Etidshob— AnicuMiOH 

BT  ACCtTSEI>— SlUNCE. 
Defendant's  silence  in  the  face  of  accusation 
la  admissible  as  a  confeesion  or  admissi(«i  only 
where  he  is  shown  to  have  heard  and  understood 
accusation  and  remained  rilent. 

[Eid.  Note.— For  other  cases;  see  Bastards, 
Cent  Dig.  H  166,  169.] 

3.  Bastabds  ^56  —  ErtDKif oe  —  CoirvBBaA- 
Tioif  Not  in  Defendaivt's  PBSnNOS. 

Statement  as  to  conversation,  not  ^own  to 
hare  been  in  defendant's  presence,  brought  out 
on  eroes-examination  <rf  defendant's  witness, 
did  not  admit  proof  at  entire  convovatifm.  on 
the  thewy  that  defsndant  had  ottani  a  part 
Oiereof  and  the  stats  had  a  ri^t  to  show  all 
that  was  said. 

lEA,  Nota— Fot  otiier  esses,  sas  Bastards, 
Ceat  Dig.  S  153.] 

4.  Bastabds  «=»65— Obdcxnal  Pbosbcdtioh 

— evidencb.  .  . 

The  fact  that  Ae  child's  eyes  resembled  in 
color  the  eyes  of  its  maternal  grandfather  was 
inadmissible  in  a  bastardy  proceeding,  having 
no  tendency  to  riiow  that  defendant  was  the  fa- 
ther of  the  diUd  wblcb  was  the  issue. 

[Ed.  Note.—For  otlMr  cases,  see  Bsstsrds^ 
Cent.  Dig.  {  163.) 

Sw  BaBIABDS  —  APPBiX  AMD  EBSOB  — 

OOinR'S  DiacBBTXON— Gboss-Exaunahon. 
The  oonrt*s  ruling  In  allowing  cross-exami- 
nation to  extend  to  irrdevant  matters  will  not 
be  reviewed ;  thia  bdng  a  matter  of  diseretioo. 

tEd.  Not&— For  other  cssei^  sss  Bastards, 
O^t.  Dig.  fl  228-289.3 


Appeal  from  CTrcult  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Grady  Johnson  was  convicted  ot  bastardy, 
and  he  aK>eals.  Beversed  and  remanded. 

John  A.  Dusk  &  Son,  of  Onntersrtllei  for 
appellant  William  L.  Martin,  Atty.  Ool, 
and  HarweU  G.  Davis,  Juab.  Atty.  Gen.,  for 
appellea 

BROWN,  P.  J.  [1]  The  conversation  be- 
tween Ollle  Johns<m,  the  father  of  the  de- 
fendant, and  the  prosecutrix  la  not  shown  to 
have  b^n  in  the  presence  of  the  defendant. 
It  was  shown  that  the  defendant  and  Done- 
hue,  the  constable,  "were  standing  in  the 
door";  but  whether  the  door  was  the  door 
to  the  room  in  which  the  conversation  took 
place,  or  some  other  door,  the  distance  of 
the  door  from  the  parties  in  convoraatlon, 
the  volume  and  tons  of  their  voices,  were 
not  shown. 

[2]  For  silence  in  tbe  face  of  accosatttHi  to 
be  admissible  aa  a  confession  or  an  adml*. 
sion  against  interest,  It  must  be  shown  that 
the  party  accused  beard  and  understood 
the  charge  and  that  he  was  silent  Rowlan 
v.  State,  14  Ala.  App.  17,  70  Sonth.  953; 
Martin  v.  State.  89  Ala.  033. 

[)]  ThB  admission  of  the  te8tinK»7  as  to 
this  conversatltm  over  tbe  deCoidant^s  objec- 
tion cannot  be  Jnstlfled  on  tbe  groond  ttat 
the  defradant  had  ofEsred  a  part  ot  tbB  con- 
Torsation,  and  tbe  state  was  entitled  to  sIiow 
all,  as  was  held  In  Webb  r.  State,  100  Ala. 
47,  14  Sontb.  86S.  WbUe  it  is  shown  that 
tbe  witness  Ollie  Johnson  had  testified  as  a 
witness  in  behalf  <^  tbe  d^endaut  beftne 
this  conversation  was  offered  and  had  testi- 
fied tliat  be  said  to  Mrs.  Jimea  Qiat  he  was 
ready  for  trial,  this  statement  was  brought 
out  on  croes-exsmlnatiwi  by  the  solldtra, 
and  cannot  be  made  tbe  basis  for  the  ad- 
mission of  the  mttn  oonTersatlon  on  the 
theory  Oat  deCaidant  had  cMffered  a  part  of 
tbe  conversation  and  the  state  had  the  right 
to  show  all  that  was  said. 

[4]  If  a  fact  la  Irrelevant,  it  cannot  be 
dwTO  17  aatopttc  proCsrence  or  ottawwiseu 
Wlgmore,  Evidence,  |  1164.  Tbe  fact  that 
the  child's  eyes  resembled  In  color  the  eyes 
of  its  maternal  grandfotber  Nearly  bad  no 
tendency  to  show  that  tbe  defendant  was 
the  father  of  the  dilld,  and  that  was  the  is- 
sue betan  tlw  Jury.  Panlk  t*  States  62  Ala. 
427. 

[I]  Tbo  other  matteni  comi^alned  of  per- 
tain to  tbe  rulings  of  the  court  in  allowing 
the  cTMs-eTaminntfcm  of  the  witness  to  ex- 
tend to  Irrderant  matters,  niis  was  a  mat- 
ter of  discretion  that  will  not  be  reviewed. 
Oox  v.  State,  162  Ala.  68,  60  Sooth.  898. 

Beversed  and  remanded. 
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IfUBPHZ  T.  HOH29B. 

^VfftwoM  Court  of  BloEida.   March  83,  lftl7. 
Ob  Application  for  Behearint, 

AprU  19,  1817.) 

(ByUabua  &v  O*  OourtJ 

1.  Apfkaz.  and  Esbob  <mt)io  SPEomo  Feb- 

rOBMANCK  ^=>8  —  DlBCBKnOM  07  COUST  — 

Affkai^ 

ApplicetioDS  for  the  «iforcemeat  of  apedfie 
performance  of  contracts  for  the  sale  ox  real 
estate  are  addressed  to  the  soand  judicial  dis- 
cretion of  the  chancellor.  Such  discretion  ta 
controlled  br  the  provisions  and  prindplea  of 
law  and  equity  applicable  to  the  particular  facta 
and  circumstances;  and,  unless  it  dearly  ap- 
pears that  the  dumcellor  has  erred  in  hia  decree 
in  refusing  a  spedfic  performance,  it  will  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  I  3835;  Spedlle  Peifcain- 
ance.  Cent  Dig.  H  17.  18.] 

2.  Spbcifio  Pebpobhahob  «s>8  —  B&u  (HP 

LAN  D— ENFOBCBlCEnT. 
The  enforcement  bj  a  court  of  equity  of  a 
■pedfic  performance  of  a  ccoitract  is  not  a  mat- 
ter of  rig^t  in  dther  party  to  audi  contract,  but 
a  matter  lor  the  exudse  of  a  eonnd  judicial 
diflcreti<»)  by  the  court,  and  should  only  be  exer- 
dsed  when  a  decree  for  spedfie  jpenonnanee 
would  be  strictly  eouitable  aa  to  ill  the  parties 
under  the  facts  as  uiey  exist 

[Ed.  Note.— For  other  cases,  see  Spedfie  Per- 
formance, Omt,  Dig.  II 17,  18.] 

Z.  Spsodio  Psbvobhanob  4Ea47— Sau  or 
Land— QBonMDft— iKPEOvncEnn. 

Improvements  afford  no  independent  ground 
for  spedfie  performance  unless  th^  are  both 
Talaable  and  permanent  and  are  warranted  by 
the  ccmtract 

[Ed.  Note.—For  other  cases,  see  Spedfie  Per^ 
formance,  Cent  Dig.  {  132.] 

4.  SPscino  PKBVOBiEAirGB  ^s>l  —  Sale  or 
Reai.  Ebtatb— Obodnds. 

An  enforcement  in  equity  of  the  spedfie  pe^ 
formance  of  a  contract  to  convey  real  estate  is 
not  a  matter  of  right  oxo""*  as  audi  enforce- 
ment may  be  essential  to  the  maintenance  of  a 
legal  right  to  which  the  movant  is  dearly  and 
equitably  entitled. 

[Ed.  Note.— For  other  cases^  see  Specific  Pu>- 
ibxmance,  Cent  Dig.  |  1.] 

^peftl  from  Oircott  Court,  mUabonmSb 
Coonty;  F.  U.  BoMes,  Judge. 

BiU  James  H.  Marpby  agaliut  Bmmett 
Hohne.    Donarrer  to  bill  sastalned,  and 

complainant  ai^ieals.  Order  affirmed. 

Hlltou  S.  Hamptoa  and  Fred  J,  Hampton, 
both  of  Tampa,  for  appellant  Cbaa.  B. 
Porkhill,  of  Tampa,  for  appellee^ 

WHITFIEU),  J.    The  bill  of  oomitlaliit 
herein  is  as  foUows:  • 
"James  H.  Murphy,  by  his  solidtor,  Hiltcm 

5.  Hampton,  brings  this  Us  amended  bill  of 
complaint  against  Emmett  Hohne,  and  there- 
upon your  orator  complains  and  says:  That  on 
the  18th  day  of  June.  1916,  the  defendant  was 
seised  andjpossessed  of  the  following  premises 
lying  in  Billdrarougb  county,  Fla.:  Lots  1. 
2,  and  3  of  block  8  of  Luna  Park,  as  per  re- 
vised map  of  the  same  recorded  in  the  records 
of  Hillsborough  county,  Fla.  And  d«iring  to 
sell  the  same  to  the  complainant,  thereupon  the 
complainant  tiisn  and  there  agreed  to  pay  the 
sum  of  ^449  in  cash,  and  the  complainant  tor- 
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ther  ogresd  to  assume  and  pay  all  taxes  now  due 

and  owing  on  said  premises,  together  with  three 
paving  certificates,  <Hie  for  $116.15,  another  for 
the  same  amount  and  a  third  for  tlie  sum  of 
8170.20,  together  with  the  taxes  thraeon  amount- 
ing to  approximatdy  the  sum  <^  $160,  and  fur- 
ther agreed  to  furnish  an  abstract  at  a  cost  of 
$21.60. 

"And  the  said  defendant  agreed  for  the  cm- 
slderatioa  above  named  to  execute  and  delivw  a 
warranty  deed  of  conveyance  ocmveying  the 
property  to  your  orator,  dear  of  tncambrances, 
save  and  except  the  taxes  and  paving  above  spec- 
ified, and  in  pursuance  of  said  agreement  your 
orator  then  and  there  paid  to  the  def«idant  $60 
cash,  snd  was  then  and  there  let  into  the  posses- 
don  of  the  property,  and  proceeded  to  improve 
the  same ;  that  after  the  coasummatioo  of  said 
agreraaoit  the  defendant  stated  to  your  orator 
that  he  had  a  wife  who  was  in  Brewton,  Ala.; 
therefore  he  could  not  immediately  deUvw  a 
deed,  but  having  previously  given  your  orator 
a  recdpt  wbldi  is  attached  to  this  bill  as  a 
part  of  the  same  and  marked  Exhibit  A,  agreed 
that  he  would  take  with  him  a  warrant  deed 
and  would  have  the  same  executed  in  Brewton, 
Ala.,  would  procure  his  wife's  signature  and 
separate  acknowledgment  to  the  same,  and 
would  send  it  to  the  Am^can  National  Bank 
ai  Tampa,  Fla..  at  wliidi  time  your  orattff  was 
to  pay  the  balance  ot  tiie  pniduwe  Dxiea, 
amounting  to  $289. 

"Tour  orator  further  represents  that  at  the 
time  of  purchase  your  orator  agreed  to  pay  the 
defendant  a  price  then  considered  by  your  ora^ 
tor  in  excess  of  the  value  of  the  land,  fbr  the  rea^ 
son  that  your  orator's  wife  bas  become  very 
mudi  attached  to  said  lot  and  desired  the  same 
for  a  home  by  reason  of  ks  location,  and  has 
frequently  b^ged  your  orator  to  ascertain  the 
owner  of  the  same  and  purchase  It. 

"Your  orator  further  represents  that  althoagh 
he  has  paid  the  part  of  the  purchase  price  de- 
manded, lias  been  let  into  possession  of  the  said 

Property  and  is  now  in  possession  of  the  same, 
as  expended  divers  sums  of  money  in  improv- 
ing said  proper^,  in  grubbing,  grading,  and 
dearing  the  same  for  building,  has  purchased 
the  abstract  as  above  spedfied,  bas  dime  all 
things  on  his  part  agreed  to  be  done  and  per- 
formed, and  is  ready,  willing,  and  able  to  carry 
out  all  condititms,  paymenta,  and  stipulations 
on  his  part  agreed  to  be  done  and  performed, 
yet  the  defendant,  notwithstanding  the  prem- 
isps  and  the  said  paymenta,  but  vnth  a  naud- 
ulent  design  Co  extort  the  payment  of  additl<mal 
money  from  your  orator,  in  bad  faltb  and  with 
the  purpose  of  escaping  his  just  obligatiixis,  has 
refused  to  make  and  execute  and  ddiver  said 
deed,  and,  as  the  defendant  is  insolvent,  your 
orator  has  been  compelled,  liaving  no  other  rem- 
edy save  in  a  court  ot  equity,  to  file  this  bill  of 
complaint 

"Tour  orator  furthOT  represents  that  the  said 
complainant  is  now  the  hdder  of  the  legal  titie 
to  the  foregoing  property,  and  same  is  dear  of 
incumbrance,  save  and  except  the  taxes  and 
I>aviog  eertlnoate,  whidi  under  the  agreemmt  of 
purchase  your  orator  has  assumed  as  part  con- 
sideration, and  your  orator  is  ready,  able,  and 
willing  to  make  said  payments,  and  hereby  of- 
fers and  tenders  to  pay  tlie  balance  of  the  pui^ 
chase  price  upon  tender  of  a  dead  In  oecordanoa 
with  the  cmtroct  of  the  parties. 

"The  premises  considered,  your  orator  prays: 

"a)  l^at  the  said  Bmmett  Hohne.  who  Is 
made  a  party  defendant  to  this  bill,  may  be  d^ 
creed  to  answer  the  same,  answer  under  oath 
being  hereby  waived. 

"(2)  That  on  final  bearing  this  court  will  <h> 
der  and  decree  that  the  defendant  do  spedficol- 
ly  perform  the  agreement  hereinbefore  set  forth 
by  making,  exeeutlnft  and  deliverUig  to  year 
orator,  upon  payment  of  Uie  balance  m  the  par- 
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duiM  price,  at  agreed,  a  deed  <tf  oonT^ance  as 
contracted.  conTeyinff  tbe  proiterty  described  in 
this  bill  oiF  complaint  to  your  orator,  dear  of 
incumbrance  save  and  except  taxes  and  paving 
certtficates,  and  in  tbe  event  ot  bis  failure  to 
do  so  that  tbe  decree  of  this  court  may  operate 
as  such  conveyance ;  that  be  do  procure  to  the 
said  deed,  as  agreed,  the  aignatnre  of  his  wife, 
relinqnishing  her  dower  therein  in  the  manner 
required  by  tbe  laws  of  the  state  of  Elorlda,  and 
in  case  of  bis  failure  to  procure  tbe  aigDatare 
of  his  said  wife,  and  her  eeparate  acknowledg- 
ment to  said  deed  In  the  form  required  by  law, 
that  the  value  of  tbe  existing  dower  interest  of 
his  said  wife  may  be  oompatad,  and  tbat  yonr 
orator  may  have  credit  therefor  on  the  purdiase 

Erice  of  tbe  land  sought  to  have  conveyed,  or 
ave  Indemnity  therefor. 

"(3)  That  your  orator  may  have  such  other 
and  further  relief  in  the  premises  as  may  be 
agreeable  to  equity,  and  aa  tbe  dicnmatances 
ci  this  case  shall  warrant. 

"(4)  That  a  writ  of  aubpoena  do  issue  directed 
to  the  defendant.  Bmmett  H<^e,  requiring  him 
Ml  a  day  and  under  a  penalty  to  be  therein  fix- 
ed to  be  and  appear  before  this  honorable  court 
full,  true,  and  perfect  answer  to  make  to  all 
and  einguler  the  allegations  in  this  bill  of  com- 
plaint, and  to  stand  to  and  perform  such  other 
and  further  order  in  the  premises  as  may  be 
proper." 

Exhibit  A  1b  as  follows: 

"Received  from  James  H.  Marphy  tbe  sum  of 
fifty  ($50.0(^  d<rflBr8,  being  part  payment  for  tbe 
purchase  price  of  the  following  property  In 
Hillsborough  connty,  Fla.: 

"Lota  1,  2,  and  8  in  block  3  of  Luna  Pai^, 
a  aubdiviidon,  as  per  recorded  plat  thereof. 

"I  agree  to  furnish  a  warranty  deed,  clear  of 
incumbrances,  save  taxes  since  1908,  and  assess- 
ments for  paving  to  the  said  Murphy  upon  his 
paying  to  me  tbe  balance  of  the  purchase  price, 
to  wit,  (289,  the  total  purchase  price  or  the 
proper^  being  $339.99,  plus  taxes  and  paving 
which  Mr.  Murphy  agrees  to  pay  since  190S. 

"Witness  my  nand  and  seal  on  tbia  18tb  day 
of  June.  A.  D.  1915.  _ 

*'Emmett  Hobne.  [SeaLp' 

A  demurrer  to  the  bill  of  cmqjlalnt  was 
filed  on  tbe  following  grounds: 

"(1)  The  bill  is  without  equity. 

"(2)  The  allegations  of  the  bill  of  complaint  do 
not  entitle  the  ccunplainant  to  the  rdief  prayed 
for  therein. 

"(8)  The  allegations  of  the  bill  of  complaint 
show  that  the  complainant  la  not  entitled  to  the 
relief  prayed  for  uierein. 

"(4)  The  allegations  of  said  bill  seek  to  vary 
the  terms  al  tbe  written  contract  b7  parol  te«- 
tlnuny.** 

This  demurrer  was  sustained,  and  the  ccmi- 
plainant  appealed. 

[1]  Applications  for  tbe  enforoemeat  of 
speciflc  performance  of  a  contract  for  the 
sale  ot  real  estate  are  addressed  to  the  sound 
Jtidldal  discretion  of  the  chancellor.  Such 
discretion  Is  ctmtroUed  by  tbe  provisions  and 
principles  of  law  and  equity  applicable  to  the 
particular  facts  and  circumstances ;  and,  nn- 
less  It  dearly  aivaars  that  the  chancellor 
has  erred  in  his  decree  in  refusing  a  specific 
performance^  it  will  not  be  disturbed  on  ap> 
peal.  OasUns    Byrd.  66  Fla.  4S2,  63  Sonth. 


[I]  'Bn  snflnoonent  tfy  a  court  ct  equity 


of  a  Bpedflc  performance  of  a  contract  Is  not 
a  matter  of  ilgbt  in  either  party  to  such  coa- 
tract,  but  a  matter  for  tbe  exercise  of  a 
sound  Judicial  discretion  by  the  court,  and 
should  only  be  exercised  when  a  decree  for 
specific  [>erformance  would  be  strictly  equi- 
table as  to  aU  the  parties  under  tbe  facts  as 
they  exist.  Kose  r.  Henderson,  68  Fla.  B64, 
59  South.  138. 

13]  Improvements  afford  no  Independent 
ground  for  speciflc  performance  unless  they 
are  both  valuable  and  permanent  and  are 
warranted  by  the  contract  L'Engle  v.  Over- 
street,  61  Fla.  653,  66  South.  381. 

[4]  An  enforcement  In  equity  of  tbe  specific 
performance  of  a  contract  to  convey  real  es- 
tate la  not  a  matter  of  right  except  as  such 
enforcement  may  be  essential  to  tbe  mainte- 
nance of  a  l^al  right  to  which  the  movant 
Is  clearly  and  equitably  entlUed.  Aa  the  com- 
plainant below  has  no  right  to  enforce  spe- 
cific performance  against  the  wife,  and  as 
when  tbe  ccaitract  was  made  the  complain- 
ant, not  knowing  the  defendant  was  a  mar- 
ried man,  contemplated  a  conveyance  by  the 
defendant  of  the  entire  property  rights  in 
the  land,  which  could  not  have  been  con- 
tracted for  if  contemplated  by  the  defendant, 
he  knowing  he  had  a  wife,  and  no  contract 
by  her  being  made  aa  required  by  the  statute, 
the  court  will  not  require  specific  perform- 
ance In  part  and  compensation  for  the  re- 
mainder; that  relief  not  appearing  In  this 
case  to  be  essential  to  tbe  maintenance  (tf  the 
legal  rights  of  tbe  complainant  growing  out 
of  tbe  contract  as  It  was  accepted  by  him. 
It  does  not  clearly  a]:^)ear  that  appropriate 
proceedings  at  law  will  not  afford  a  complete 
remedy.  Tbe  defoidaut  appar^tly  owns  the 
property  in  controversy. 

An  abuse  of  discretion  la  not  shown  in  the 
order  sustaining  the  demurrer  to  the  bill  of 
complaint  which  was  appealed  from,  and 
such  order  Is  afilrmed. 

BEOWNE,  a  J.,  and  TAYLOR,  SHAOK- 
LEFORD,  and  ELLIS,  J  J.,  concur. 

On  Application  for  Rdiearlng. 

PETR  CURIAM.  .  me  allegations  of  the 
complainant  dearly  show  that  in  accepting 
the  contract  to  convey  be  did  not  contem- 
plate the  existence  of  or  the  conveyance  of 
a  dower  interest  in  tbe  land;  and,  thon^ 
the  complainant  may  have  been  deceived  as 
to  the  defendant's  tiiftt  to  oonvey  the  land* 
this  does  not  afford  an  equity  for  specific 
performanoSh  Deo^tion  may  ^ve  a  rig^t  of 
actiut  at  law  or  in  eqnl^  for  aivropri^  re- 
lief; but  spedflo  peRbmnance  is  not  a  gea- 
eral  remedy  for  dec^>tlon,  and  the  allega- 
tions in  this  case  do  not  show  a  clear  right 
to  enforce  In  part  a  amtract  to  convey  land. 

Behearliig  doiied.  All  the  Jnatioea  concur. 
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ALBBITTON  et     ▼.  SOOTT. 
■^Snpieme  Conrt  of  Florida.    April  9,  1917.) 

fSyUahut  by  ike  Court.) 

1.  EXZMFTIONS  18&-WAXVSB— SAU  OV 

HOMESTKAD— VaUDHT. 

When  a  homestead  to  which  the  exemptiim 
from  forced  Bale  is  attached  is  sold  in  .violation 
of  the  exemption  rights  conferred  \fj  the  Con- 
stltntion,  such  sale  Lb  void.  A  mere  failure  to 
Teeist  the  sale  is  not  a  wairer  of  the  exemption 
rights. 

[Sd.  Note.— For  other  cases,  see  Bzempttons, 
-Cent  Dig.  i$  116,  117, 181.] 

2.  Appeal  and  ETbrob  «:s>967(1)— DraCEEmnr 
OF  Trial  Ooubt  Taking  TEsmtoNT. 

Where  spedflc  performance  is  sought,  a 
■chancellor  will  not  be  held  In  error  for  requiring 
testimon;  to  be  takes  on  complicated  mattere 
-of  fact  presented  for  decision  on  bill  and  an- 
ew era  and  exceptions  to  the  answer  when  no 
Abase  of  discretion  appears. 

[Ed.  Note.— Fttf  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3841.] 

Appeal  from  Circuit  Court,  De  Soto  Coxm- 
ty;  F.  A.  Whitney,  Judge. 

Suit  by  W.  A.  Scott  against  J.  W.  Albrltr 
ton  and  others.  Decree  for  plaintiff  In  part 
■with  a  reference  for  taking  eyldence,  and  de- 
fendants appeaL  Affirmed. 

JtiktD.  W.  Bnrton,  of  Arcadia,  and  Jtdm  B. 
Slngeltaiy,  of  Bradeatown,  txst  appellants. 
TreadweU  &  TreadweU,  of  Arcadia,  for  ap- 
ipellee. 

FBOt  CURIAM.  This  appeal  is  from  a  de- 
cree tbat  la  In  part  at  least  Interlocntoxy; 
ADd,  as  further  proceedings  should  be  had 
■to  ^wperlj  determine  the  equities  InvolTed, 
a  foil  statement  of  Cbe  Tolmnlnons  piAH'^^Ttgw 
will  not  now  be  mada 

Scott  bnmgbt  suit  to  caned.  otmTeyancee 
made  by  tbe  sheriff  and  the  pordiaaers  at  a 
forced  sale  of  propnty  then  owned  1^  Scott 
-and  occupied  by  him  and  his  family  as  a 
homestead,  and  also  to  enforce  qwdflc  per^ 
formance  of  a  contract  for  the  sale  of  the 
propolT  mad^  irlth  2.  W.  Albrittm,  as  Ten- 
dee,  before  the  sherUfs  sale,  and  far  oChw 
purposes  not  necessary  to  be  stated.  A  hear^ 
Ing  was  bad  on  bill,  answer,  and  exees^aoB 
to  the  answer.  The  court  decreed  a  caacd- 
UXUfD.  of  Qie  conv^ance  cS.  the  property  un- 
der forced  sale;  no  wairer  of  the  homestead 
exemption  ri^ts  appearlnf.  The  decree  fur- 
ther ordmd: 

"That  for  the  purpose  <A  d(dng  complete  equity 
between  the  parties  according  to  the  prayer  of 
the  Mil  that  this  cause  be  referred  to  a  master 
in  chancy,  to  be  agreed  upon  by  counsel,  for 
the  panKwe  of  taking  such  evidence  as  tbe  pai^ 
ties  are  advised  with  reference  to  the  issues  in- 
volved in  the  pleadings,  as  to  what  the  contract 
was  between  the  complainant  and  the  defendant 

*^at  the  complainant  talce  such  action  with 
referoice  to  properly  relieving  the  records  by 
satisfactioii,  or  otherwise,  as  he  Is  advised  la 
necessary,  of  the  International  Harvester  Com- 
pany judgment,  and  that  the  complainant  also 
produce  an  abstract  showing  antniBntlcally  the 
otmditioii  of  said  tide  and  me  the  aame  for  tiie 
inspection  of  coonsel  for  defendant,  and  tbat 


said  master  report  aoch  evidence  and  Ma  condu- 
sions  as  to  the  condition  of  sndi  title,  and  any 
defects  therein,  if  any  remain  anHeared.  and 
also  an  account  of  the  money  expended,  with  in- 
terest, by  the  said  defendant  Albrittou  in  re- 
lieving said  title  from  the  incumbrance  of  the 
mortgage  to  the  State  Bank  of  Bowline  Oreen. 
as  well  as  taxes  or  tax  sales." 

[1]  On  appeal  from  this  decree  the  d^end- 
ants  below  advance  niunerous  contentions 
that  reversible  error  was  committed,  but  they 
do  not  show  an  abuse  of  discretion  In  the 
chancellor.  When  a  homestead  to  which  the 
exemption  from  forced  sale  is  attached  is 
sold  In  violation  of  the  exemption  rights 
conferred  by  the  Constitution,  su(^  sale  Is 
void.  A  mere  failure  to  resist  the  sale  Is  not 
a  waiver  of  the  exemption  rlghta 

[2-]  It  cannot  be  said  on  this  record  that 
the  diancellor  erred  In  requiring  evidence  to 
be  taken  on  the  cmnpllcated  matnlal  matters 
presoited  tqr  the  pleadings. 

^Dw  order  appealed  from  is  affirmed. 

BROWNE,  a  J.,  and  TAYLOR,  SHACK- 
LEFCmD,  WHITFIBU),  and  IDIUS,  JJ., 
conoor. 

"""^  m  Fts.  411) 

ANDBRSON  T,  SOUTHERN  OOTTON 
OIL  00. 

(Supreme  Coort  of  Florida.    Feb.  23, 
Rehearhic  Denied  May  4,  19170 

(Byttaiu*  6v  Ikt  OomiJ 

1.  Affbal  and  Bbbos  ^b027(7)— Piaaoi'jn 
VntoiOT— Rbtis  w . 

In  dMermiciDg  whether  error  was  commit- 
ted In  directing  a  verdict,  due  consideration 
should  be  given  to  the  organic  rl^^t  of  trial  by 
jury.  OthMwlse  fundamental  prindplei  may  be 
subordinated  to  procedure  or  convenience. 

[Sd.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  |  874&] 

2.  Nsw  Tkial  ^3>A-(bux  «=s»171— Duoi- 

ED  VSBDICT. 

The  conBlderatlons  and  legal  prindples  that 
guide  the  Judidal  discretion  in  directing  a  ver- 
dict and  in  granting  a  new  trial  on  the  evidence 
are  not  the  same. 

[Ed.  Note.— FOr  other  cases,  see  New  Trial. 
Cent.  Dig.  Si  9.  10;  Trial,  Cent  Dig.  |  896.] 

&  Tbxal  «»17S— DiBEcmo  Vkbdiot— Ruu. 

In  dlreeting  a  verdict,  the  court  is  governed 
by  practically  the  same  rules  that  are  api^icabls 
in  demiirrerB  to  evidence. 

[Ed.  Note.— For  other  esses,  see  Trial,  Cent 
Dfe.  H  401-403.] 

4.  TbIAL  «=»178— MOTIOIT  FOB  DzBBOion  Yeb- 

DIOT— ADUIBSIOnS. 

A  party  in  moving  for  a  dteected  verdict 
admits,  not  only  the  facts  stated  in  tbe  evidence 
adduced,  but  also  admits  every  ctmdnsion  favor- 
able to  the  adverse  party  uiat  a  jury  might 
fairly  and  reasonably  infer  from  the  evidence. 

[Ed.  Note/— For  other  casM,  sea  Trisl»  Ooit 
Dig.  K  401-408.] 

5.  Trial  «=s>139(1)— Dibeoiton  of  Vebdiot. 

It  Is  reverrible  error  to  direct  a  verdict  for 
one  party  when  there  is  substantial  evidence 
tending  to  prove  the  Issue  upon  which  the  Jury 
could  lawfully  find  a  verdict  for  the  on>osite 
party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 

Dig.  {{  832,  333,  83S~341.] 
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TO  TaiKD  Pinwoir— Scon  or  Aoihoiitt— 

Where  different  oonduioM  mir  ftlrfr  be 
drawn  from  the  eriAenet  M»  to  wbeuier  an  eiD- 
phyft  driver  of  an  aatomoUle  was  actiac  within 
th«  exprma  or  Implied  aatboritr  of  the  defend- 
ant empli^er  at  the  tlm*  hia  alleged  negUaenee 
cauaed  the  injury  oom^ined  a<,  flw  evidenco 
afaoold  bo  mtmilttad  to  tlw  jarj  imder  appro- 
priate InRtructlona. 

fKd.  Note.— For  other  casea,  aee  Uaatev  and 
Servant.  Cent  Dljr.  1 127D.1 

7.  IfAivm  AND  Sebtant  4=9332(2)— IiTJcmT 
TO  Thibd  PiaaoN  —  Lubiutt  —  QucmoN 

rOB  JUBT. 

Whore  with  the  acqnieaeenoe  oi  the  emplcv- 
er  an  tmpUv^  while  engaged  with  the  emplor- 
er**  automobile  In  tiie  Muenl  line  oI  Ua  au- 
thority usee  the  antomoUlo  for  hla  own  porpoe- 
ea,  and  while  doing  ao  injarcf  one  on  the  atnet, 
the  Jury  should  be  permitted  to  determine  un- 
der appropriate  Initruetlona  whether  the  defend- 
ant omployer  la  llaUo. 

[Eld.  Note^Fmr  other  eaaea^  aee  Maatar  and 
Servant,  Cent  Dig.  {  1276.] 

mUa  and  ffliaeUeford,  JJ.,  dlaaanHnc. 

Error  to  Court  of  Record,  Bammbia  Ooun- 
ty;  Sitk9  Uonnw,  Jndi^ 

Suit  hj  LonSg  J.  AndenWD  agiliut  ttie 
Southern  Cotton  Oil  Company.  Jadgment 
for  defendant  on  dlneted  venlict.  and  plain- 
tiff brings  error.  Boveraod. 

F.  W.  Ifarab  and  C  Moreno  Jonea,  both  of 
Penaacola,  for  plaintiff  in  error.  Watson  & 
Paaoo,  of  Penaacola,  for  defendant  In  er- 
ror. 

WHITFIBLD,  J.  Sba  dedaratUm  bereln 
la  as  f ollowa : 

"The  plaintiff,  Louis  J.  Anderson,  euee  the 
Southern  Cotton  Oil  Company,  a  corporation, 

for  that,  to  wit:  On  the  day  of  April,  A. 

D.  If>l4,  said  defondant  was  the  owner  and 
did  operate  its  business  and  for  the  use  and  ctrn- 
Tenience  of  its  agents  and  servants  a  certain  au- 
tomobile, and  permitted  and  authorised  the  use 
and  operation  of  said  automobUo  by  ita  eaid 
agenta  and  servants  for  the  purpose  of  trans- 
portinff  themaelTes  from  defendant's  place  of 
boaineaa  to  Oieir  meals  in  Penaacola,  Fla.,  and 
to  return  thereifrom  to  their  employment  at  de- 
fendant's place  of  busineas;  that  on  said  day 
said  automobile  was  being  run  and  operated  by 
its  agent  and  sermnt  in  and  upon  the  streets 
of  Uie  dtr  of  Pensacf^  county  of  Escambia, 
stat«  of  norida,  with  tho  penniasioa  of  and 
by  the  auth<»ity  of  said  defendant  in  trans- 
porting himself  from  his  luoch  in  said  city  to 
hie  place  of  employment  to  wit  the  place  of 
boidnees  ol  said  defendant 

"That  while  aald  plaintiff  was  riding  on  a 
motorcycle  and  proceeding  with  due  care  along 
West  Garden  street  in  said  city,  county  and 
atate,  said  defendant's  automoUle  being  ao  run 
and  i^rated  by  its  ag«xt  and  servant  and  at  a 
time  and  place  and  with  the  permission  and  au- 
thorit?  of  the  defendant  aa  aforesaid,  and  within 
the  scope  of  his  authority  as  such  agont  and 
servant  to  wit  in  timnapcntlng  himself  back  to 
the  place  of  busIneBs  of  said  defoidant  ao  care- 
lessly and  oegligttitly  run,  drove  and  operated 
said  automobile,  and  without  any  negligence  <hi 
the  part  of  the  plaintiff,  at  the  intersection  of 
Garden  and  Donelson  streets  In  aald  dty,  that 
same  violently  came  in  contact  with  and  did 
strike  against  with  great  force  and  Tiolencoi  the 
leg.  foot  and  ankle  of  plaintiff,  whereby  iriain- 


tiff  was  greatly  fnjnred  and  maimed,  U"  ^ 
foot,  and  ankle  broken,  fractured,  bniiaed.  and 
laonated,  and  plaintiff  sufTered  other  cnst 
physical  injury  and  ocmtosions.  Hint  a«  nszlz 
of  said  injuiies,  plaintiff  suffered,  and  stiD  sof- 
fers,  great  pain  and  bodily  diecomfort,  and  wis 
for  a  long  time  confined  to  Ub  bed.  ud  has 
been  put  to  a  large  expense  for  medical  ud  sarc- 
eai  treatmMit  and  attendance,  and  has  been  fv 
a  long  time,  and  still  is,  prevented  from  working 
or  ftHlovrliic  his  vocatioa,  mt  earning  a  liveli- 
hood, and  u  permanently  disabled  and  injoTM. 
and  will  be  permanently  prevented  from  working 
at  his  trade  and  occupation  or  of  performiag 
manual  labor.  And  plaintiff  cla*n?ff  daznase  in 
the  sum  of  115,000.  Wherefore  be 


"SaeoBd  Count, 
rrbe  plaintiff,  L.  J.  Anderson,  sdcb  tba  de- 
fendant Southern  CJotttu  Oil  Company,  m  cor- 
poration, doing  business  in  the  eoantj  of  Eo- 
cambia,  state  of  Florida,  for  that,  to  wit,  oa 
the  day  of  April.  A.  D.  1914.  said  defend- 
ant was  possessed  of  and  owned  a  certain  nnto- 
mobile,  and  on  said  date  was  by  its  afent  and 
servant  driving,  operating,  and  OHtductuv  mim 
on  and  upon  the  streets  <n  tlw  city  of  Pensaeola, 
county  and  state  aforeaaSd;  that  while  the  ^aia- 
tiff  waa  riding  upon  a  motorcycle  at  the  Inters 
section  of  Garden  and  Donelson  streets  in  the 
dty,  oounty.  and  state  aforesaid,  and  waa  pro- 
oeedlnf  wtHi  due  care  and  without  any  ne^ 
gance  on  bis  part  aaid  defendant  by  ita  agent 
and  servant  so  carelessly  and  oegrligently  drove, 
managed,  and  operated  said  aotomobfle  that 
thereby  said  autranobile  was  drivoi  with  great 
force  and  violence  against  tho  leg,  foot,  and 
ankle  of  plaintiff.  Wherrtiy  plaintiff  was  sweet- 
ly injured  and  maimed,  his  leg,  foot,  and  ankle 
bnricen,  fractured,  bruised,  and  lacerated,  and 
plaintiff  suffered  other  groat  physical  injury 
and  contusions.  Tiutt  as  a  result  of  aald  in- 
juries aald  plaintiff  Buffered,  and  still  aoffers. 
great  pain  and  bodily  discomf<nl,  and  waa  a 
long  time  confined  to  us  bed,  and  has  been  put 
to  a  large  expense  for  medical  and  sorgical 
treatment  and  attendance^  and  has  been  for  a 
long  time,  and  still  is,  prsrentcd  from  workii^ 
at  his  trule  and  occupation,  and  Is  permanently 
maimed,  crippled,  and  injured.  And  i^aintiS 
claims  damages  in  the  sum  ot  $15,000.  Where- 
fore be  sues. 

To  the  first  count  pleaa  of  not  guUty  and 
contributory  negligence  were  filed,  while  to 
the  second  count  a  plea  of  not  guUty  was 
filed. 

At  the  trial  the  court  directed  a  Terdict 
for  the  defendant  on  which  Jndgmait  waa 
rendered,  and  the  plaintiff  took  writ  of  er^ 
ror. 

[1]  Aa  the  court  directed  a  verdict  for  tbe 
defendant  after  all  the  evidence  for  both 
parties  had  been  submitted,  tbe  qnestioa  to 
be  determined  la  whether  "no  soffidait  evi- 
dence haa  been  submitted  upon  whicb  tbe 
Jury  could  legally  find  a  verdict  tor"  the 
plaintiff.  Chapter  0220,  Acta  of  1911  (Comp. 
Lawa  1014.  }  1196),  ameodlnf  aectlon  I486, 
Gen.  Stata.  of  1906. 

In  determining  wheOier  error  waa  commit- 
ted  In  directing  a  verdict,  due  considera- 
tion should  be  ^ven  to  the  organic  right  of 
trial  by  Jury.  Otfaerwlae  fundamental  prin- 
dplea  may  be  anbordlnated  to  j^ooedure  or 
convenience. 

[2-1]  The  conslderationa  and  legal  iwind- 
pies  that  guide  tbe  Judicial  dlscretloa  In 
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directing  a  rerdlct  and  In  granting  a  new 
trial  on  the  evidence  are  not  the  same. 
Florida  East  Coast  By.  t.  Hayes.  66  Fla.  689, 
64  Sontb.  274,  decided  at  tbe  last  term.  In 
directing  a  verdict,  the  court  Is  governed  by 
practically  the  same  mles  that  are  applica- 
ble in  dCTinrrers  to  evld^ce.  A  party,  in 
moving  for  a  Erected  verdict,  admits  not 
only  the  facts  stated  in  the  evidence  adduced, 
but  also  admits  every  conduslon  favcnrable 
to  the  adverse  party  that  a  Jury  ndght  fair- 
ly and  reasonably  Infer  from  the  evidence. 
6  Ency.  PL  &  Pr.  692  et  aeq.  Tb»  statute 
enacts  that: 

"If  •  •  •  after  all  the  oridence  shall  have 
been  satHoltted  on  bebalf  of  the  plaintiff  In  ai^ 
eivU  case,  it  be  amiamt  *  •  •  that  no  en- 
d«ice  has  been  sulmiitted  upon  which  the  iarj 
could  lawfully  find  a  verdict  for  the  plaintiff, 
tho  judge  may  then  direct  the  Jury  to  find  a 
verdict  for  the  defudant;  and  if,  after  all  the 
evidence  of  all  the  parties  diall  have  been  sub- 
mitted, it  be  a^Mnnt  to  the  judge  •  *  * 
that  no  fluffident  erideoce  has  be^  submitted 
npon  which  the  Juir  oould  legally  find  a  verdict 
for  one  party,  the  Ja^e  may  direct  the  Jury  to 
find  a  verdict  for  the  c^oalte  party."  Ohapter 
6220,  Acts  of  1911. 

Under  this  statute,  unless  "It  be  ai^arent 
to  the  Judge  that  no  sufficient  evidence  has 
been  submitted  upon  which  the  Jury  could 
legally  find"  for  one  party,  the  court  is  not 
authorized  to  direct  a  verdict  for  the  opposite 
party.  The  action  of  the  court  under  the 
statute  should  be  such  as  not  to  invade  the 
organic  "right  of  trial  by  Jury."  When  the 
facts  are  not  in  dispute,  and  the  evidence, 
with  all  the  Inferences  that  a  Jury  may  law- 
fully deduce  from  it,  does  not,  as  matter  of 
law,  have,  a  tendency  to  establish  the  cause 
of  action  alleged,  the  Judge  may  direct  a  ver- 
dict for  the  defendant  But  the  court  should 
never  direct  a  verdict  for  one  party  unless 
the  evidence  is  such  that  no  vl^w  which  the 
Jury  may  lawfully  take  of  it  favorable  to  the 
opposite  party  can  ~  be  sustained  under  the 
law.  Where  tiiere  is  room  for  a  difTereuce  of 
oplolon  between  reasonable  men  as  to  the 
proof  of  facts  from  which  an  ultimate  fact 
Is  sought  to  be  established,  or  where  there  is 
room  for  such  differences  as  to  the  inferences 
which  might  be  drawn  from  conceded  facts, 
the  court  should  submit  the  case  to  the  Jury 
for  their  flndlng,  as  it  Is  their  conclusion, 
in  such  cases,  that  should  prevail,  and  not 
primarily  the  views  of  the  Judge.  In  an  ac- 
tion for  negligence  where  there  Is  any  sub- 
stantial testimony  from  which  the  Jury  could 
find  the  issues  in  favor  of  the  plaintiff,  a 
peremptory  <Aarge  for  the  defendant  should 
not  be  given.  A  case  should  not  be  taken 
from  the  Jury  by  directing  a  verdict  for  the 
defendant  on  the  evidence,  unless  the  con- 
clusion follows  as  a  matter  of  law  that  no 
recovery  can  be  lawfully  had  upon  any  view 
taken  of  facts  that  the  evidence  tends  to 
establish.  The  credibility  and  probative 
force  of  conflicting  testimony  ^ould  not  be 
determined  on  a  motion  for  a  directed  ver- 
dict. The  duty  devolving  upon  the  court  In 
7480^-62 


refer«ice  to  directing  a  verdict  on  the  evi- 
dence may  become,  in  many  cases,  one  of 
delicacy,  and  it  should  be  cautiously  exercis- 
ed. Qunn  V.  City  of  Jacksonville,  67  Fla.  40. 
64  South.  435;  Sogers  v.  Melnhardt,  87  Fla. 
480,  19  South.  878. 

When  it  is  dear  that  no  error  was  com- 
mitted by  the  trial  court  in  directing  a  ver- 
dict tor  <me  of  the  parties,  an  appn^rlate 
Judgm«it  rendered  on  such  directed  verdict 
win  not  be  disturbed.  Tedder  v.  Frallegh- 
lines-Smith  Co.,  S6  Fla.  406,  46  South.  419; 
Wade  v.  Louisville  &  N.  R.  Co.,  64  Fla.  277, 
40  South.  472;  Bass  v.  Ramos,  68  Fla.  161, 
60  South.  046,  188  Am.  St.  Bep.  106 ;  Wilson 
V.  Johnson,  61  Fla.  870,  41  South.  395 ;  Stone 
T.  Citizens'  State  Bank,  64  Fla.  466,  69  South. 
946;  Mugge  v.  JacksonvlUe.  63  Fla.  828,  43 
South.  01;  Investment  Co.  t.  Tmeman,  63 
Fla.  184.  67  eouth.  663;  Bell  v.  Nlles,  61  Fla. 
114,  66  South.  802 ;  Ounn  v.  City  of  Jackson- 
ville, 67  Fla.  40,  64  South.  435;  Bland  v. 
FideUty  Trust  Co.,  71  Fla.  499,  71  South.  680, 
U  R.  A  1916F,  209;  American  Hercantlle 
Co,  V.  Circular  Advertising  Co.,  71  Fla.  622, 
71  South.  607;  Berryhlll-Cromartle  Co.  v. 
Manitowoc  Shipbuilding  ft  Diy  Dod^  Oo.,  66 
Fla.  170,  63  South.  72a 

Whoi  the  evld^ice  adduced  as  to  the  ma- 
terial Issues  In  a  cause  Is  not  conflicting,  and 
the  evidence,  with  all  the  Inferences  that  a 
jury  may  lawfully  deduce  from  It  favorable 
to  the  i^aintlff,  does  not  afford  a  sufficient 
1^1  basis  for  a  verdict  for  the  plalntil^  the 
trial  Judge  may  direct  a  verdict  for  the  de- 
fendant. 

Conflicts  in  the  evidence  as  to  mere  inuna- 
terlal  matters  will  not  require  a  submission 
of  a  cause  to  the  Jury  If  on  the  whole  evi- 
dence there  is  a  legal  predicate  for  a  ver- 
dict for  one  part^  fxly,  in  which  case  a  rer- 
dlct  for  that  party  may  be  directed. 

But  it  is  reversible  error  to  direct  a  ver- 
dict for  one  party  when  there  Is  substantial 
evidence  tending  to  prove  the  issue  upon 
which  the  Jury  could  lawfully  find  a  verdict 
for  the  opposite  party.  Halle  v.  Mason  Hotel 
&  Investment  Co.,  71  Fla.  469,  71  South.  640 ; 
Gnnn  v.  City  of  Jacksonville,  67  Fla.  40,  64 
South.  435;  King  v.  Cooney-Ecksteln  Co., 
66  Fla.  246,  68  South.  669,  Ann.  Cas.  1916C, 
163 ;  Hammond  v.  Jacksonville  Electric  Co., 
66  Fla.  145,  63  South.  709 ;  Johnson  v.  Louis- 
ville &  N.  B.  Co.,  69  Fla.  805,  52  South.  195. 

A  case  should  not  be  taken  from  the  Jury 
unless  the  conclusion  follaws  from  the  evi- 
dence as  matter  of  law  that  no  recovery  can 
be  lawfully  had  upon  any  view  taken  of  facts 
that  the  evidence  tends  to  establish.  Jackson- 
ville Terminal  Co.  v.  Smith,  67  Fla.  10,  64 
South.  354. 

Where  different  conclusions  may  fairly  be 
drawn  from  the  evidence  as  to  whether  au 
employ^  driver  of  an  automobile  was  acting 
within  the  express  or  Implied  authority  of 
the  defendant  employer  at  the  time  his  alleg- 
ed negligence  caused  the  injury  complained 
of.  the  evidence  should  be  submlttsd  Jothe 
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tarf  oodcr  appvopflftte  faatmriUmm.  See 
BcjiMlds  r.  Denbolm,  213  Hub.  m  100  N. 
H.  1008;  Georie  r.  Outten*  PukiBS  Co, 
91  Wash.  «S7,  158  Pul  520;  Dockmitar  t. 
Anwrtcu  Ptew  Oi>.»  M  lUee,  B«p.  712,  100 
S.  T,  Snpp.  270;  McKeerer  r.  BitrMffit,  218 
SflM.  17,  105  N.  E.  5S2. 

Cn  It  appeara  tlut  the  Sootbera  Cotton  Ofl 
Conq»any  owned  tbe  eotomobOe  and  antbor- 
bed  Its  deil7  nee  by  tbe  drtrer,  wbo  wu  the 
nubler  of  tbe  companj.  In  ffrinr  to  and  fro 
between  tbe  eompusj'B  taOSSng  plAnt  iir  tbe 
snborbe  of  Pwweolii,  Fbu*  ud  tbe  biuliieM 
center  of  tbe  dtr  to  tnnaact  tbe  butawa 
of  tbe  compeoy  and  Inddentallj  tbe  drtrer 
to  cet  bis  dinner.  Tbe  drlrer  had  while  In 
tbe  dty  dnrlnf  tbe  noon  boor  freqoently  need 
the  antomobile  in  taking  a  yonnc  ladj  to  her 
plaoa  of  bnslneaa  from  her  home  eereral 
blodu  awaj  from  the  direct  roate  to  the  plant. 
TbSa  was  known  to  tbe  managlBg  ofllcer  of 
tbo  compaiiy.  and  not  objected  to  by  him. 
Tbe  jomg  ladr  did  not  work  for  tbe  defoid- 
ant  On  tbe  dar  of  the  aeddflDt  tbe  drlw 
wblle  In  Oa  cUy,  as  be  bad  fnqnenay  douc^ 
drove  to  tbe  joonc  Isdj'a  borne  to  taks  bar  ts 
heroflloft  Upon  arrtvlnf  at  bar  borne  be  was 
requested  to  fo  to  a  nearby  isaldenca  far  ber 
raincoat  While  golsf  for  tbe  raincoat  tbe 
Injury  occurred  by  a  colUsloa  In  tbe  street 
Waa  the  A^ff^nn^  company  liable  for  the 
acts  of  the  diirer  at  flie  tbne  of  tbe  aeddmt? 

It  has  been  held  that  where  without  tbe 
pmployer's  knowledge  or  consent  ttaera  Is  a 
deviation  in  the  use  of  an  antcmobUa  from 
tbe  direct  line  of  tbe  employer's  bosfaiess 
solely  for  the  purposes  of  tbe  employ^  or 
where  there  Is  a  temporary  abandonment  of 
the  employer's  business  for  die  en4>loy£'s 
own  purposes,  and  an  Injary  was  Inflicted 
by  negli^nt  driving  while  the  emplt^fi  was 
returning  to  the  sphere  of  the  employer's  bust* 
ness,  the  question  as  to  whether  the  employ- 
er Is  liable  should  be  submitted  to  the  jury 
under  ai^roprlate  Instructions.  George  r. 
Cars  tens  Packing  Co.,  91  Wash.  637.  158 
Pac.  B2»;  Jones  t.  Welgand,  134  Aw.  DIt. 
644, 119  N.  Y.  Supp.  441;  Slotbower  T.  Clark. 
191  Mo.  App.  105,  179  S.  W.  55;  Carrier  t. 
Donovan,  88  Conn.  37,  89  Atl.  894. 

If  where  the  employd  without  the  knowl- 
edge or  consent  of  his  employer  has  been  on 
a  journey  for  himself  In  bis  employer's  au- 
tomobile and  while  returning  to  tbe  sphere 
of  the  employer's  business  negligently  in- 
jures another  In  the  public  highway,  the 
question  of  the  employer's  UablUt;  should  be 
submitted  to  the  jury,  no  good  reason  appears 
why  a  question  is  not  made  for  the  jury 
when  the  Injury  occurs  while  the  employ^ 
with  the  employer's  acquiescence  Is  going  to 
or  is  at  a  place  solely  for  the  employe's  own 
business  or  pleasure. 

Wblle  automoUles  may  not  be  classed  as 
per  se  dangerous  instrumentalities,  yet  be- 
cause of  their  speed  and  wel^t  ttiey  may 
suddenly  become  extremely  dangerous  by 


netfHgeot  or  ifSMft  aae.  ne  lanafc^ 
power  of  tbe  state;  In  lenignltleBog  tbe 
and  gppat  dansen  **M'V<f"t  tv  tbidr  vuc, 
enacted  vedal  regnlatkiaB  Cor  tbe^  tik=; 
oC  aotomobilea  or  notorTcUdleB  OK  tbe 
lie  nada  and  Utftways  irf  tbe  state.  Cfca> 
ter  5437,  Acts  1005;  seetloos  8BQa  ct 
Conqi.  I«ws  ISlC  These  nLfculsifaMa  sriase 
l^lniarlly  to  dntlea  that  are  Impoaed 
tbe  ownen  of  sncb  TebkSea.  WfeDe  tbor 
icgnlatftona  do  aot  iiiimsiif  ealai^  tte 
eonunoD^v  llaWmiw  «C  la^ilimia  te  ibe 
iMtflimna  of  tbe  cmptujCs.  tbe  alxCale  4am 
Impoaa  nooa  tbe  owneca  «C  sataasaUsi 
and  motor  veUdM  dntlea  and  oWicatInn 
not  pot  nma  flie  owness  of  otber  s^Usi 
that  are  net  ao  peeollaily  dnami  am  *»  ttiir 
operation,  and  specifically  leqiriraa  Beaw. 
nmnbezlnc.  ate,  for  purpooes  of  MeaUfjl  n 
tbe  osmer,  and  enacts  tbat  antenioMlen  ibaU 
not  be  so  opented  ca  a  pnbUc  Ugbwajr  "ta 
to  endanger  tbe  Ufa  <a  Umb  aC  aay  penea.' 
tt  Is  alao  enacted  tbat  in  caaa  of  aoeldnt  tbe 
name  and  address  of  tbe  owner  ilnll  be  giv- 
en on  reooeat  Tbe  own«s  of  antoaaoUss 
In  tbls  stata  are  boond  to  obaem  srstnfnry 
regulations  of  tbelr  nae  and  aasnoe  UabilbT 
commensurate  with  the  dangers  to  wbtefa  tbe 
owners  or  their  agents  subject  otben  in  ns- 
ing  the  aatomobiles  on  the  public  lilghways. 
The  principles  of  the  common  Inw  do  not 
permit  the  owner  of  an  instrnmentalttr  that 
is  not  dangerous  par  se,  but  Is  pecoUaxiy 
dangeroua  In  Its  operatfon,  to  antliorixe  an- 
other to  use  such  instrumentality  cat  tbe  pub- 
lic highways  without  imposing  npm  soch 
owner  liability  for  negligent  use.  Tite  lia- 
bility grows  out  at  tbe  oUlgatlou  of  tbe  own- 
er to  have  the  v^de;  that  is  not  Inberently 
dangeroua  per  se,  but  peculiarly  dangerous  In 
Its  nse,  pnvterly  opoated  when  It  la  by  Us 
anthori^  on  the  public  highway.  In  view 
of  the  dangers  hiddent  to  the  operation  of 
antomobUes  and  of  the  duties  and  oUigatioDs 
of  the  owners  of  motor  vehicles  undo-  the 
statutes  of  the  state,  it  could  not  be  aaid 
that  on  the  facts  of  this  caae  no  question  waa 
made  for  the  jury  to  decide. 

Hie  employ^  was  acting  during  the  day  in 
tbe  line  of  his  employer's  business,  tbe  use  of 
tbe  car  in  going  for  the  young  lady  was  ac- 
quiesced In  1^  the  owner,  the  trip  apparently 
did  not  interfere  with,  and  was  not  so  whol- 
ly disconnected  fKxn,  the  employer's  bualneG^ 
as  to  make  it  ss  matter  o£  law  an  abandon- 
ment, even  temporarily,  of  the  onployer's 
business.  These  considerations,  coupled  with 
the  obllgatifm  of  the  employer  to  the  public* 
growing  out  of  his  acquiescence  in  the  use 
on  the  public  highways  of  the  automobile 
for  the  onploy^'s  personal  boo^t  while  gen- 
erally oigaged  in  the  employer's  bustness  on 
the  streets  of  the  city,  and  inv(rtving  pecul- 
iar and  sudden  dangers  If  negligently  driven, 
made  a  case  for  the  jury  to  detennloe,  under 
appropriate  Instmctlons  from  the  court, 
whether  the  defendant  employer  is  liable  for 
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Injuries  caosed  hy  neg^geace  ct  the  employ^ 
tn  iiBlnf  the  employer's  automobile  on  the 
pnbUc  highways  with  the  consent  of  the  em- 
ployer iae  tba  aaplajfffa  ovn  purposes  and 
while  the  employ^  was  acting  within  bis 
general  aaUunlty  from  the  anployer. 
The  Judgment  Is  reversed. 

BBOWNB.  a  J.,  and  TATLOB,  OODCar. 

ELLIS,  J.  (dissenting).  I  am  onable  to  as- 
sent to  the  proposition  that  the  owner  ot 
an  automobile  who  permits  another  to  use 
It  for  the  tatter's  sole  convenience  or  pleas- 
ure becomes  liable  In  damages  to  a  stranger 
who  may  sustain  an  injuiy  because  of  the 
negligent  <veratton  of  the  machine  while  so 
employed. 

Nor  do  I  agree  that  the  owner  of  an  au- 
tomobile, whose  servant  or  employ^  is  per^ 
mltted  to  use  the  machine  In  the  transaction 
of  his  Mnployer*s  business,  but  who  departs 
from  his  master's  business  and  goes  upon  an 
independent  errand  oi  his  own.  Is  liable  in 
damages  for  the  tortious  act  of  such  employ^, 
committed  in  the  negligent  operaUcm  of  the 
madilBe  wUle  be  is  upm  the  independent 
and  separate  errand  of  his  own. 

Sudi  propositions  ignore  the  maxima  "Be- 
spoudeat  supoioT'*  and  "Qui  fadt  per  allum, 
fadt  per  8&"  Olie  doctrine  of  the  liability 
of  tlie  master  for  the  wrongful  acts  of  the 
semnt  rests  upon  the  above  mazlms.  Was 
the  wnmgfol  act  done  in  tbe  cause  and  with- 
in the  so^  of  tlie  servant's  employment? 
If  so,  the  master  as  a  matter  of  law  is  lia- 
ble. If  not,  the  master  is  not  liable.  See 
Hardeman  v,  Williams,  150  Ala.  415,  43 
South.  726,  10  L.  R.  A.  (N.  S.)  653;  Palos 
Coal  &  Coke  Co.  v.  Benson,  145  Ala.  664,  39 
South.  727;  Caty  DeUvery  Co.  v.  Henry,  139 
Ala.  161,  84  South.  389;  Fonee  v.  PhllUps, 
39  Ark,  17,  43  Am.  Bep.  264 ;  Hearns  v.  Wa- 
terbnry  Hospital,  66  Conn.  98,  33  Atl.  595, 
31  L.  B.  A.  224;  Nonn  v.  Chicago  City  B. 
Co.,  232  111.  878,  83  N.  E.  924,  122  Am.  St. 
Bep.  114;  Kansas  L.  Co.  Jr.  v.  Central 
Bank,  34  Ean.  635,  9  Pac.  751;  Adams  v. 
Cost,  62  Md.  264,  50  Ain.  Bep.  211;  Slater  v. 
Advance  Thresher  Co.,  87  Minn,  305,  107  N. 
W.  133,  5  L.  B.  A.  (N.  S.)  598;  Morier  v, 
St  Paul.  M.  &  M.  By.  Co.,  31  Minn.  301,  17 
N.  W.  952,  47  Am.  Rep.  793. 

In  the  case  of  Slater  v.  Advance  Thresher 
Co.,  supra,  many  cases  are  collected  and  dis- 
cussed by  the  court,  in  which  damages  were 
sought  to  be  recovered  for  injuries  sustained 
by  reason  of  the  negUgent  use  of  an  automo- 
bile by  an  employ^  of  another  while  not  enga^ 
ed  in  the  service  of  his  enq)loyer,  but  wlildt 
did  occur  while  the  servant  or  employ^  was 
engaged  upon  a  private,  Independent,  and 
personal  errand  of  bis  own.  The  doctrine  is 
announced  as  universally  true,  sustained  by 
text-writers  and  tbe  decisions  of  the  courts 
of  file  United  Statea  ccaierally,  that; 
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The  "master  Is  net  liable  for  Injuries  occasion- 
ed to  a  third  person  by  tbe  npfligence  of  his 
Bcrvant  while  the  latter  is  engaged  in  stMne  act 
beyond  the  scope  of  bis  employment,  for  bis  own 
or  tbe  pnrxKwes  of  another,  elthouKh  he  may  bo 
using  the  instnimentalitles  furnished  by  the 
master  with  which  to  perform  bis  dntiss  as 
servant-" 

See  Stewart  v.  Baruch,  103  App.  Dlv.  677, 
93  N.  Y.  Sui^  161 ;  Clark  v.  BuckmobUe  Co.. 
107  App,  Dlv.  120,  94  N.  Y.  Supp.  771 ;  Reyn- 
olds V.  Buck,  127  Iowa,  601,  103  N.  W.  &46; 
Qnl£ley  v.  Thompson,  211  Pa,  107,  60  Atl. 
G06 ;  Brokaw  v.  New  Jersey  B.  R.  &  Transp. 
Co.,  82  N.  J.  Law,  328,  90  Am.  Dec.  659.  Also 
authorities  dted  In  32  Cyc.  1891;  1  Shearman 
&  RedSeld  on  Negligence  (6th  Ed.)  846-867. 
See,  also,  cases  cited  In  4  Current  Law,  609. 

The  facts  in  the  case  at  bar  are  undis- 
puted. Elliott  Barrow  was  employed  by  the 
Southern  Cotton  Oil  Company  as  Its  cashier. 
He  was  In  control  of  the  automobile  when 
the  accident  occurred.  The  automobile  was 
owned  by  the  company  and  was  used  by  its 
employes,  not  only  for  errands  of  the  com- 
pany and  its  business,  but  this  employ^  was 
permitted  to  use  it  on  various  occasions  for 
his  own  convenience  and  pleasure.  On  the 
day  when  the  accident  occurred  this  employ^ 
took  the  car  into  Pensacola  on  an  errand  for 
the  company,  and  he  was  to  return  in  it  to 
his  office  at  the  company's  plant  about  1 
o'clock,  after  eating  his  lunch.  He  finished 
eating  his  lunch,  and  Instead  of  returning  to 
his  otUce,  he  went  out  ou  Garden  street  to 
get  a  young  lady  friend  and  bring  her  to  the 
place  where  ^e  was  Employed  on  Palafox 
street  Therefore,  In  going  for  the  young 
lady.  It  was  Barrow's  Intexitlon  to  return 
with  her  to  her  place  of  employment  before 
he  should  start  on  the  return  trip  to  his  own 
place  of  employment,  viz.,  the  company's  of- 
fices. While  on  this  separate — independent 
and  purely  personal — trip,  he  undertook  for 
the  young  lady  another  and  distinct  «npIoy- 
ment  or  errand.  It  was  while  on  this  latter 
errand  that  the  Injury  occurred. 

If  Barrow  while  at  his  hmcb  had  consent- 
ed to  engage  his  services  for  a  monetary 
consideration  to  a  stranger  whldi  involved 
the  use  of  the  machine,  and  while  executing 
a  commission  for  this  person  should  have  by 
the  negUgent  use  of  tbe  machine  injured  an- 
other, by  what  process  of  reasoning  could  it 
be  said  that  the  Southern  Cotton  Oil  Com- 
pany should  be  beld  liable  for  the  injury? 
Sudi  a  holding  would  certainly  not  be  sup- 
ported by  eithCT  precedent  or  principle. 

The  only  dlflerraioe  between  such  a  ^tua- 
tion  and  the  one  at  bar  Is  the  absence  of  any 
monetary  consideration  paid  to  Barrow  by 
the  young  lady  In  whose  service  he  was  oper- 
ating the  machine  when  the  injury  occurred. 
But  whether  the  consideration  was  paid  In 
money  or  foUnd  In  the  gratification  of  his 
own  desire  tn  being  of  service  to  the  young 
woman  of  his  dreams,  the  prind^  is  the 
same.  His  errand  was  an  independent  one, 
be  was  not  on  the  oompany'a  burineaa,  be 
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was  not  acting  In  the  scope  of  his  employ* 
meot,  he  was  not  engaged  In  the  furtherance 
of  his  master's  business,  but  his  serrices 
were  being  Independently  rendered  to  anoth- 
er for  a  consideratioa  which  was  none  the 
less  sufficient  because  sfflxtlmental,  and  one 
In  which  the  employer,  being  a  corporation, 
could  not  possibly  hare  had  any  concern. 

Nor  did  the  employer  put  the  employ^  In 
motion  to  do  that  which  was  done  resulting 
In  the  Injury ;  therefore  nether  of  the  max- 
ims quoted  above  ai^Ues.  I  think,  therefore, 
tnat  the  court  did  not  err  in  Instructing  the 
verdict 

I  am  authorized  to  aay  that  SHAGKKLE- 
FOBD,  1^  owcnrs  In  Oils  dissent 

a»  Fta.  flU) 

CIPRIAN  v.  STATa 
(Supreme  Court  <^  Florida.    April  6,  1917.) 

(Bi/BahuM  by  the  Court./ 

1.  Falsb  Pbetenses  «=>44^EVIDEN0II}— Bxui- 

VANCT. 

In  a  prosecution  for  obtaining  goods  under 
false  pretenses,  written  hiBtruments,  not  rele- 
vant to  the  issue  being  tried,  are  properly  ex- 
cluded on  objection  when  offered  in  evidence. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent.  Dig.  §  58.] 

2.  False  Fbetensbs  ®:=»48— Evidence— Sale. 

Where  a  charge  is  that  the  defendant  with 
intent  to  defraud  did  willfully  and  falsely  repre- 
sent that  he  was  the  owner  of  a  ehattd  ez<^ang- 
ed  for  another  chattel,  it  Is  not  error  to  exclude 
evidence  and  to  refuse  a  charge  as  to  the  defend- 
ant's right  to  sdl  the  chattel  that  was  In  fact 
the  property  of  another. 

[Ed.  Note.— For  other  cases,  see  False  Fn- 
tenses.  Cent  Dig.  {  OL] 

3.  Obihinal  Law  d99S39(l>— Qxvbh  Ihbikuo- 
TJONS— Requested  iNSTBDcrzoNa. 

It  is  not  error  to  refuse  a  charge  tbat  Is 
covered  by  a  charge  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  201L] 

4.  Ob  IK  IN  AL  Law  «s»11S&— ApfbaXi— Aivibh- 

AKCB. 

Where  the  evidence  is  ample  to  sustain  a 
verdict  tbat  is  not  manifestly  against  the  weight 
and  probation  f<Hrce  of  the  testimony,  and  no 
prejudicial  errora  of  law  or  procedats  appear, 
the  Judgment  will  be  affinned. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Gent  Dig.  %%  S20B-82141 

Error  to  Circuit  Court,  Jackani  Ooonty; 
Cephas  U  Wllaon,  Judge. 

J.  G.  Clprlan  was  convicted  of  the  statu- 
tory offense  of  obtaining  property  under  false 
pretense,  and  he  brings  error.  Affirmed. 

J.  M.  Calhoun  and  Moses  Guyton,  both  of 
Marlanna,  for  plaintiff  In  error.  T.  F,  West, 
Atty.  Gm.,  and  Glenn  Terr^  Asst  Atty. 
Gen.,  for  tfaa  'fitate. 

PER  OURIAH.  Clprlan  was  convicted  of 
the  statutory  offense  of  obtaining  property 


under  false  pretenses,  and  took  writ  of  error. 

The  indictment  charges  that  the  defendant 
with  the  Int^t  to  injure  and  defraud  did 
willfully  and  falsely  turetend  and  represent 
that  be  was  the  owner  of  a  certain  piano  then 
In  his  possession,  and  that  he  had  a  good 
right  to  sell  and  convey  the  same,  and  had  a 
good  right  to  trade  and  barter  It,  and  that 
it  was  unincumbered,  and  did  offer  to  trade 
said  piano  to  a  named  person  for  a  certain 
automobile,  the  property  of  such  person,  of 
the  value  of  $250,  and  that  such  person  not 
knowing  the  piano  was  not  the  property  of 
the  defendant,  and  believing  the  statements 
of  the  defendant  Qiat  the  piano  was  hia 
pr(Q)erty,  and  relying  upon  the  same  to  be 
true,  did  swap  and  trade  the  automobile  to 
defendant  for  the  piano,  and  did  then  and 
there  deliver  said  automobile  of  the  value 
aforesaid  to  the  defendant  In  exchange  fOr 
said  piano,  when  in  truth  and  fact  the  piano 
was  not  the  property  of  the  de£«idant,  and 
the  defendant  had  no  authority  to  swap  the 
piano  tot  the  automobile,  the  piano  was  the 
property  of  the  Starr  Piano  Company,  and  the 
defendant  knew  bis  said  representati<m  was 
false,  and  did  thereby  defraud  such  named 
person  out  of  the  autonHAlteu  TUal  was  luUt 
on  a  plea  of  not  guUty. 

[1]  The  court  properly  occluded  letten 
and  a  contract  that  were  not  relevant  to  the 
issue  made. 

L2, 3]  A  requested  charge  Including  the 
proposition  that  if  the  defendant  had  a  tight 
to  sell  the  piano  the  purdiaser  would  not  be 
defrauded  whether  the  d^endant's  principal 
accepted  or  approved  of  said  sale  or  not, 
was  properly  refused,  it  not  being  material 
or  relevant  to  the  Issue  as  mada  A  refused 
charge  as  to  the  necessity  of  an  Intent  to 
defraud  was  not  error,  as  a  charge  on  this 
subject  was  given. 

Objection  was  sustained  to  a  question  ask- 
ed the  defendant  if  he  had  a  right  to  sell  the 
piano.  As  the  issue  made  by  the  pleadings 
and  evidence  was  whether  he  owned  the 
piano  and  had  a  right  to  trade  and  barter  it, 
evidence  as  to  whether  he  bad  "a  right  to  sell 
that  piano"  was  not  materlaL  The  defendant 
offered  no  evidence  that  he  .owned  Uie  piano 
with  a  right  to  barter  it 

[4]  ^e  evidence  la  ami^e  to  sustain  the 
charge  brought  under  the  statute  providing 
that  "whoever  designedly  by  false  pretense, 
*  *  *  and  with  intent  to  defraud,  obtains 
from  another  person  any  property  •  •  • 
shall  be  punished,"  ^  Section  3319,  Gou 
StatB.  of  1006,  Florida  CompUad  Laws  1914. 

Judgment  affirmed. 

BROWNE,  a  J.,  and  TATLOR,  8HACKLB- 
FORD,  WHirriBLD,  and  BUJS,  JX«  con- 
cur. 


tfte»For  otlwr  tmam  bm  same  topis  aaA  KVT-HUilBnK  la  all  Xar-HoBibma  XHgMta  and  ladana 
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GLASS  T.  TIBOINIA-OABOLINA  OHSUI- 
OAL  00. 

<8npiini«  Cmrt  o(  Slorida.  ApiO  17,  ISITJ 

(Bvttohiu  by  tk€  OovrtJ 
Bills  and  Notes  «=:9687(^— Dibeoibd  Tbe< 

DICn^BVZDSNOK. 

On  an  lira*  of  (ailur«  of  considamtioii  in  an 
action  on  a  promiBSory  note,  where  there  is 
■oma  BubBtaDual  evidence  tending  to  prove  the 
iaene  of  failure  of  ctmsideration,  a  verdict  for 
tiie  plaintiff  ahoald  not' be  directed  hj  the  court 
TBi.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent.  Dig.  i|  1866-1870.] 

aanoF  to  Olrcidt  CSomt,  Aladuia  Camtj; 
J.  T.  WUla,  Judge. 

Action  by  the  Yivglnla-Osndlna  dmnlcal 
Oompauy  against  Thomas  B.  Glass.  Judg- 
ment for  plaintiff  on  a  directed  verdict,  and 
defendant  brings  error.  Reversed. 

Hilbum  &  Merryday,  of  Palotka,  few  plain- 
tiff In  error.  W.  S.  Broonw^  of  OaJnevrUle, 
for  defendant  In  error. 

8HACELBF0BD,  J.  The  Vlrginla-Caro- 
llna  CSiemical  Company,  a  corporatioa,  in- 
stltnted  an  action  at  law  against  Thomas 
B.  Glass.  The  dedaratlon  contains  three 
oonnts,  the  first  connt  being  based  upon  a 
certain  promissory  note,  dated  the  4th  day 
ct  EMmary,  1913.  exeeated  by  the  defend- 
ant to  the  order  of  the  plalnttfC  for  the 
amount  of  $1,^7.78  and  payable  on  the  Ist 
day  of  June,  1918,  "with  Interest  from  ma- 
tority  at  the  rate  of  8  per  cent  per  annum, 
with  aU  costs  of  collection,  Indadii^  10  per 
coit  attorney's  fee^  If  collected  by  law  or 
through  an  attom^r/'  and  the  second  and 
third  eonnts  b^g  ^  common  connts  fbr 
goods,  wares,  and  merchandise  bargained, 
sidd,  and  delivered  to  the  defendant  by  the 
platntur  at  the  deftedant's  request  and  for 
money  found  to  be  due  the  plaintiff  by  the 
defendant  on  an  account  stated  between 
them.  To  the  dedaratkm  the  defndant 
filed  the  f  oUowing  amended  pleas: 

*^iat  the  plaintiff  at  the  commencement  9i 
this  snlt  was,  and  still  Is,  indebted  to  this  de- 
fendant in  an  amonnt  larger  than  the  plaintiff 
claims,  for  this,  to  wit:  That  on  and  prior  to 
tiie  4tfa  day  of  February,  A.  D.  lOlS,  the  said 
plaintiff  was  engaged  in  the  manuCaetore  and 
sale  of  commercial  faillizer  in  the  state  of  Flor- 
ida under  the  name  of  the  E^orida  Fertilizer 
Company,  and  that  under  the  said  name,  the 
plaintiff,  prior  to  the  4th  day  of  Febmary,  1913^ 
and  on  or  about,  to  wit  the  19th  day  ox  Octo- 
ber, A.  D.  1912,  entered  into  a  bargain  or  con- 
tract with  this  defendant,  wherein  and  whereby 
the  plaintiff  agreed  to  bargain,  sell,  and  deliver 
to  this  defendant  50  ttms  of  commercial  fertilis- 
er for  the  agreed  price  of  $1,475;  and  that  it 
was  the  duty  of  the  plaintiff  upon  selling  or  of- 
fering for  sale  the  said  fertilizing  material  to  se- 
curely attach  a  label  or  tag  to  each  and  every 
package,  barrel,  or  bag  of  said  oommerdial  fer- 
tilizer, showing  the  number  of  net  pounds  of 
fertilizer  in  the  package,  the  name,  the  brand 
'or  trade-mark  under  which  the  fertilize  was 
sold,  and  the  name  and  address  of  the  manufac- 
turer, and  the  chemical  analysis  of  sodi  fertiliz- 
er, stating  the  minimum  per  eentage  of  ammooiia 
and  the  source  from  wtucfa  nch  ammonia  was 


derived,  the  minimum  per  eentage  of  potash 
soluble  in  water,  the  minimum  per  eentage  of 
available  phosphorle  acid,  the  minimum  per  een- 
tage of  insoluUe  phosphoric  add,  the  maximum 
per  eentage  of  moisture  contained  therein,  also 
the  in«T<wfnm  per  eentage  of  chtorine  contained 
therdn,  and  the  matolal  from  whldi  sndi  fer- 
tilizer was  compounded. 
"And  that  after  the  said  19th  day  of  October, 

1912,  and  prior  to  the  4th  day  of  February, 

1913,  the  plaintiff  delivered  to  the  defendant  the 
said  SO  tons  of  fertllizittg  material  pursuant  to 
the  said  agreement  or  contract  and  that  attadt- 
ed  to  each  package  thereof  was  a  tag  npon  whidk 
the  foUowing  representations,  HtttumfHt,  guar- 
anty, and  aimlysis  was  givra: 

IM  Poonds. 

Bpedal  Potato  Uiztaiik 

For  T.  B.  fflssa,  HssHngs,  Fla. 

Manofaotared  by 
FlorMa  FertUlsar  Compaay.  Branch  OataHvIlK  la. 

Quanntesd  Analysla 

Uolstnre,  211  dagreoB  F..  not  to  exceed  1«  per  asnt 

Ammonia    (from   brigbt  ootton  seed 

meal,  blood  and  boae),  not  leu  than  1%  par  esnt 
AvallabU  phospborio  acid,  not  less 

tban    C  per  cant 

Insoluble  pbospborio  add,   not  less 

tbaa    1  per  cent 

Potash,  KaO,  not  less  than   7  per  cenL 

Chlorine,  not  to  exceed   1  par  cent. 

"These  goods  are  made  from  500  pounds  cot- 
ton seed  meal,  7^  per  cent ;  625  pounds  blood 
and  bone,  10  per  cent :  675  pounda  add  phos- 
phate, 16  per  cent ;  300  itounds  high-grade  sul- 
phate potash  48  per  cent 

"That  the  defendant  Is  now  and  was  at  the 
time  of  the  parchase  of  said  fertilizer  a  eitixen 
of  the  state  ttt  Florida,  and  that  he  purchased 
said  fertilizing  material  for  his  own  nse,  and 
that  at  the  time  of  the  sale  and  delivery  of  said 
fertilidng  material  the  plaintiff  was  engaged  in 
the  bushiesB  ot  mannfaetoring  and  selling  fer- 
tilizer in  the  state  of  Elorida ;  and  that  on  or 
about  tihe  28th  day  <a  NovMuber,  1913,  this  de- 
fendant after  recMving  said  fertilizing  material 
from  tiie  plaintiff  aa  aforesaid  under  the  said 
guaranteed  analysia  aa  given  above,  did  submit 
a  fair  sample  of  said  (ertOlsfaig  material  to  the 
commlssiMier  of  agriculture  of  the  state  of  Flor- 
ida for  analyeis;  and  that  sample  so  submit- 
ted was  secured  in  the  presence  of  two  disinter- 
ested perstHiBt  and  in  the  presence  of  sudi  die- 
interested  persons  was  securely  bottled,  cork- 
ed, and  sealed,  and  that  said  sample  so  securely 
bottled,  corked,  and  sealed  was,  in  the  presence 
of  said  disinterested  persons,  placed  in  the  bands 
of  a  disinterested  person  to  be  delivered  by  him 
for  this  defendant  to  the  commissioner  (d  agri- 
culture ot  tiie  stats  of  Florida,  and  that  said 
sample  so  ddivered  to  said  diidnterested  person 
was  deUversd  to  the  commissioner  of  agriculture 
of  the  state  of  Florida  for  this  defendant ;  and 
that  the  commissioner  of  agriculture  of  the 
state  ot  ETorida  did  on  or  about  the  9th  day 
of  December,  1913,  require  the  state  chemist  to 
analyze  the  said  sample  of  fertilizer  so  taken, 
and  that  sudi  analysis  was  made,  and  that  upon 
such  analysis  being  so  made,  this  defendant 
found  that  the  aaid  fertilizing  material  was  de- 
fident  In  certain  of  Its  constituent  elements, 
and  did  not  contain  the  per  eentage  of  ammonia 
derived  from  high-grade  blood  "and  bone  and 
bright  cotton  seed  meal  which  said  ta^  and  guar- 
anteed analysis  guaranteed  aaid  fertilizing  mate- 
rial to  contain,  and  was  defident  in  potash.  And 
this  defendant  discovered  from  aaid  analysis  so 
made  that  he  had  been  defrauded  by  the  deflden- 
des  hereinabove  specified. 

"And  the  drfendant  further  says  that  toe 
amount  demanded  by  toe  plaintiff,  the  mannfke- 
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turer  or  vendor  of  lald  fertUldosr  material  m 
parchased  woa  (1,475. 

"Wherefore  this  defendant  says  tiiat  the  plain- 
tiff bj  reason  of  the  facta  stated  herein  became, 
wa^  and  still  is  indebted  to  the  defendant  in  tin 
Bum  of  money  equal  to  twice  the  amoont  de- 
manded by  the  plaintiff  for  said  material,  that  ia 
to  say:  The  plaintiff  became,  was,  and  still  is 
indebted  to  the  defendant  in  the  torn  of  $2,950, 
which  said  sum  this  defendant  Is  willing  to  set 
off  against  the  plaintifrs  daim  and  for  which 
said  sum  this  defendant  prays  Judgment,  and 
this  defendant  hereto  attadies  a  IhII  of  particn- 
lara,  marked  Kzhibit  A,  to  be  taken  with  and 
aa  a  part  of  this  plea  to  the  same  estent  and 
as  fully  as  If  herein  set  forth  In  folL 

"Ana  for  an  amended  aeccmd  plea  to  plaintifCa 
declaration  and  each  count  thereof,  tliis  defend- 
ant saya:  'ITiat  on  or  about  the  19th  day  of 
October.  1912,  th*  plaintiff  then  bems  the 
manufacturer  and  vendor  of  commerciaJ  fer- 
tilizer in  the  state  of  Florida,  entered  into  an 
agreement  with  the  defendant  wherein  the  de- 
fendant, in  consideration  of  the  promise  end 
agreement  on  part  ot  die  plaintiff  to  sell  and  de- 
liver to  the  defmdant  50  txya»  ot  fertnising  ma- 
terial at  $29.50  per  ton,  and  15  tons  of  fertilis- 
ing material  at  $30.64  per  ton,  which  the  plain- 
tiff represented  to  be  of  a  kind,  grade,  and  Qual- 
ity, and  comp<>unded  from  materials  which  would 
make  a  fertilizer  fit  and  suitable  for  the  pur- 
pose of  growing  and  producing  Irish  potatoes  in 
the  defendant's  potato  fields  in  the  vicinity  of 
Hastings,  11a.,  did  promise  to  pay  the  plaintiff 
the  sum  of  $1,637.76. 

"That  thereafter,  during  the  months  of  Decem- 
ber, 1912,  and  January,  1913,  the  plaintiff  de- 
livered tbe  66  tons  of  fertilu^g  material,  wbich 
it  had  agreed  to  sdl,  and  which  it  had  represent- 
ed to  the  defendant  was  fit  for  the  purposes 
aforesaid. 

"That  the  defendant,  rel^g  npon  the  promise 
of  the  plaintiff,  and  believing  that  the  fertilizer 
was  of  a  kind,  grade,  and  quality,  and  believing 
tluit  said  fertimer  was  fit  and  snital^e  for  the 
purposes  fcr  whldi  it  was  purchased,  gave  his 
promissory  note  to  the  plaintiff  for  $1,937.75, 
which  said  amount  of  said  promissory  note  in- 
dnded  ttie  amount  of  purchase  price  of  said  fer- 
tilising material,  that  the  said  promissory  note 
above  mentioned  and  referred  to  is  the  promis- 
sory note  sued  upon  in  plaintiff's  declaration, 
and  UuLt  tbe  amount  of  $1,937.76  is  the  sum  of 
money  sued  for  and  claimed  in  plaintiirs  decla- 
ration. That  tbe  defendant  relying  upon  tbe 
aforesaid  promise  of  the  plaintiff  and  believing 
that  it  had  kept  its  agreement  and  furnished  the 
fertilizer  which  it  had  promised  to  furnish,  and 
that  the  fertilizer  was  fit  for  the  purpose  for 
which  it  was  sold  as  aforesaid,  planted  in  due 
season  a  crop  ot  Irish  potatoes  in  his  fields  in 
the  vicinity  of  Hastings,  Fla.,  to  be  harvested  In 
the  spriiv  of  191S.  That  in  planting  said  fields 
the  defendant  used  and  planted  standard  and 
snitable  seed  potatoes,  which  were  wdl  adapted 
ioT  use  in  planting  such  fields,  and  farmed  and 
cultivated  ue  same  aixording  to  tbe  usual  and 
approved  method  of  farming  and  cultivation  for 
Irish  potatoes  culture  in  that  vicinity. 

"That  all  but  400  pounds  of  said  fertilizing 
material  purchased  as  aforesaid  was  consumed 
in  'the  effort  to  cultivate  said  Irish  potatou. 
and  tiiat  said  fertilizer  was  properly  applied  and 
used  for  such  purpose.  But  notwithstanding 
the  promise  and  undertaking  on  the  part  of  t^e 
plaintiff  and  the  guarantee  made  as  to  the  kind, 
quality,  and  fitness  of  said  fertilizer,  the  plain- 
tiff viMAted  his  promiae  to  famish  a  Una  and 
grade  of  Cwtiliiw  fit  and  snitable  tm  tbe  pu^ 
pose  aforesaid,  and  furnished  to  the  defendant  a 
Xnrtilizer  whloi  was  wholly  unfit  for  use  in  grow- 
ing and  cultivating  Irish  potatoes  in  the  ddend- 
taiVu  Adds  fa  the  vidnttv  <rf  Hastings.  Fla., 
and  that  the  said  fertilising  material  so  famish- 
ed MM  afonaaid  did  not  and  would  not  serve  the 
impose  for  vUdi  it  was  prqparad,  and  that 


tbe  plaintiff  assured  the  defendant  It  woaU 
serve. 

"That  the  .said  worthlesaness  and  unfitnes  of 
aaid  fertilize  was  not  discovMvd  by  this  defend- 
ant until  Img  after  said  note  was  giren,  ami 
not  until  all  Dut  400  pounds  of  said  fertiliser 
was  used  and  consumed  in  an  effort  to  produce  a 
crop  of  Irish  potatoes  hy  use  thereof  in  the 
manner  aforesaid. 

"That  no  other  conrideralioB  was  given  by  the 
plaintiff  to  the  detdulant  for  tiie  said  siiai  of 
$1,^7.75  sued  for  by  the  plaintiff  In  its  dedaia- 
tion. 

"^erefore  this  defendant  says  that  by  reaaao 
of  the  facts  atated  herein  the  ctmaiderarion  for 
the  aald  60  tons  of  fertiliser  at  $29.60  per  toe. 
and  the  said  16  tons  of  fertiliser  at  $30l64  pv 
ton.  totailinr  and  aggregatinc  the  snm  at  $1.- 
837.75,  wliSIy  faU^ 

"And  for  a  plea  to  die  second  and  third  cooBa 
In  plaintiiFs  declaiatlon,  this  defendant  aa^ 
that  he  never  was  indebted  aa  aUeged." 

To  these  pleaa  tbe  plalDtiff  fliad  tbe  fol- 
lowlnir  replications: 

"For  replication  to  drfendant^s  fin*  amend- 
ed plea,  the  plaintiff  says  that  it  was  not  at 
the  commencement  of  this  suit,  and  that  it  is  not 
now  indebted  to  the  defendant  as  set  ftntli  and 
alleged  in  the  defendant's  said  first  amended 

Slea;  and  tbe  plaintiff  further  saya  that  Oe 
efendant  did  not  on  or  about  the  2SOt  day 
of  November,  191S,  after  receiving  said  fertilit- 
ing  material  from  the  plaintiff,  as  averted  ia 
plaintiff's  said  amended  plea,  submit  a  &ir 
sample  of  said  fertilizing  material  to  tlie  com- 
missioner of  agriculture  of  the  state  of  Florida 
for  analyids,  but  the  plaintiff  says  that  the 
sample  ctf  said  fertilizing  material,  so  selected  bj 
tbe  defendant  and  submitted  to  tbe  oommisaioner 
of  agriculture  of  the  state  of  Florida,  for  anal- 
ysis, was  selected  by  the  defendant  about  f»e 
year  after  the  use  of  said  fertilizing  wmyfrii^i 
by  the  defendant,  aa  is  shown  in  the  said  plea 
of  the  defendant;  and  the  plaintiff  says  tiiat 
at  the  time  of  the  sale  and  delivery  by  the  plain- 
tiff to  the  defendant  of  tbe  fertilizing  material 
set  forth  and  mentJ<med  in  said  amended  plea, 
the  said  fertilizing  matradal  did  contain  the  per 
centage  of  ammonia  derived  from  high-grade 
blood  and  bone  and  bright  cotton  seed  meal, 
which  said  tag  and  guaranteed  analyris,  gaaian- 
teeing  said  fertiliriiig  material,  contain,  and  was 
not  deficient  in  potash. 

"2.  And  for  a  replication  to  the  defendant's 
amended  second  plea  to  plaintiff's  declaration, 
this  defendant  saya  that  the  fertilizer  mentioned 
in  said  amended  plea  was  made  from  tbe  fwmn- 
la  prescribed  and  furnished  by  defendant,  and 
was  compounded  and  manufactured  especialij 
for  defendant,  according  to  defendant's  lustrnc- 
tions  and  from  the  materials  named,  authorixed. 
and  directed  by  defendant ;  and  plaintiff  denies 
that  It  made  any  representatious,  warranties,  or 
guarantiee  that  said  fertiliser  was  fit  for  tbe 
putpoee  of  growing  and  fertilizing  a  crop  of 
Irish  potatoes  in  daendant's  potato  fields  at  or 
near  Hastings,  Fla.,  but  that  as  before  stated 
said  fertiliser  was  compounded  from  tbe  mate- 
rials authorised  and  directed  by  defendant  to  be 
compounded  from  and  according  to  the  formula 
furnished  plaintiff  by  defendant;  and  plaintiff 
farther  says  that  said  fertilising  material  was  noc 
unfit  for  use  as  a  fertiliser  in  defendant's  ptkato 
fidds  for  the  purpose  ot  growing  and  raising  a 
crop  (rf  Irish  potatoes;  and  plaintiff  furtho- 
says  that  aald  fertlliring  material  was  not  worth- 
less ss  a  fertiliser  fwpotatoes  In  the  Iziah  pota- 
to fields  in  and  near  Hastings,  Fla.,  aa  wtt  forth 
in  defendant's  said  amended  plea;  sind  the  plain- 
tiff further  says  that  the  saul  defoidant  did  not 
rely  upon  any  promise  otf  Om  plaintiff  that  said 
fertUiser  was  vt  a  kind,  grad&  and  qnalitr  and 
fit  for  the  purpose  alleged  in  aald  ammdsd 
plea;  and  pudnttff  fnrtlier  dcniaB  mdn  and  or- 
■17  aDegatlan  and  anment  of  the  defudsnt's 
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Mid  amended  plea,  wherein  the  waii  defendant 
sets  forth  a  defense  to  the  plaintiff's  caosa  of  ac- 
tion npcNH  tlw  (round  ol  a  failure  <tf  conMdwa- 
tion.  .  ,  , 

"And  Dfnr  cmnea  the  plaintiflC  and  joins  issne 
upon  each  and  every  ot  the  amended  pleas  of  the 
defendant,  filed  herein  on  Angust  10,  1914." 

We  must  confess  that,  as  the  [dalntUT  filed 
special  T^Ucatloiis  to  the  amended  flret  and 
second  pleas,  and  at  the  same  time  "Joins  Is- 
soe  npon  eatdi  and  every  ot  the  amended 
pleas,"  which,  in  so  far  as  the  transcript  dis- 
closes, wonld  Include  such  first  and  second 
amended  pleas,  which  are  addressed  to  the 
entire  de(darati<Hi,  as  well  as  the  plea  ad- 
dressed to  the  second  and  third  counts,  !t  is 
somewhat  difficult  to  determine  Just  what  is- 
sues were  made  by  the  pleadings.  Be  that 
as  it  may.  the  case  was  tried  before  a  Jury 
opon  such  Issues,  and  after  all  the  eridence 
of  the  parties  litigant  had  been  submitted 
the  trial  Judge  directed  the  Jury  to  find  a 
verdict  for  the  plaintiff,  whereupon  the  Jury 
returned  a  verdict  in  favwr  ot  the  plaintiff 
for  the  amount  of  $2,319,  npon  which  verdict 
Judgment  was  rendered  and  entered.  This 
Judgment  the  defendant  has  brought  here  for 
review,  and  baa  assigned  eight  errors,  the 
second  and  fonrtb  oC  which  are  abandoned. 

As  there  waa  some  snbstanllal  evidence 
tending  to  prove  tbe  Issue  of  failure  of  con- 
sideratlon,  It  was  error  to  direct  a  verdict 
for  the  plaintiff.  See  Gardner  lumber  Co. 
V.  Bank  of  Commerce.  78  Fla.  — ,  74  South. 
318.  Also  see  Cam^  v.  Strlngfellow,  74 
Sooth.  866,  decided  here  at  the  presoit  tenn. 

For  Uils  emn-  the  Jndcment  mnst  be  re- 
versed. 

BROWNB,  a  J.,  and  TAYLOB,  WHIT- 
HOLD,  and  ELLIS,  JJ^  concnr. 
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B3IBSEY  T.  STATE. 
(Supreme  Ooort  of  Fkwkla.    April  8,  10170 

(Bifllttiua  by  fhe  Oonrt./ 

1.  CBDCnrAi.  I^aw  «»44SCD,  llfi3<l)  —  Bn- 
DXNCB— Fact  ob  Ophtioh  —  Disobrioit  or 

Tbial  Coust. 
As  a  general  rule,  ordinary  witnesses  are 
required  to  confine  their  testimony  to  facts,  and 
are  not  permitted  to  give  their  opinions  and 
amdusions;  but  to  this  mle  there  'are  certain 
exceptions,  and  as  to  whether  or  not  the  facts 
and  circamstances  testified  to  in  a  case  are  (rf 
such  a  nature  as  to  warrant  the  admission  of 
the  opinions  and  conclusions  most  be  largely 
within  the  discretion  of  tbe  trial  Judge,  and  an 
appellate  court  should  not  interfere  with  the 
exercise  of  sudi  discretion  unless  a  dear  abuse 
thereof  ia  made  to  appear. 

[Bd.  Note.~ror  other  cases,  see  (hrlmlaal 
Law.  Cent.  Dig.  H  1035,  1036,  3061.] 

2.  Oriminal  Law  ^»116D(9)— Apsui«— Habk- 

1^8  Ebbob. 
Courts  of  justice  exist  for  the  administra- 
tion and  furtherance  of  Justice,  the  object  of  a 
trial  being  to  approximate  justice  as  nearly  as 
possible:  and,  unless  it  is  made  to  appear  to 
an  appfiilate  coiHt  that  stane  injustice  or  wrong 
has  been  done  a  defendant  in  a  criminal  prose- 


cation  by  permitting  an  ordinary  witness  to  give 
fais  <H>inlon  or  conclusion,  such  court  will  not 
interfere  with  the  action  of  the  trial  court  in 
admitting  sach  testimony. 

8.  CanciRAi,  Law  «=>451{2)  ~  Bvxdkrcb  — 

OPMIOW  ob  COTfOLVBIOH. 

If  the  juiT  may  be  fully  eqnipped  by  the 
testimony  of  the  facts  and  circumstances  as  de- 
tailed by  an  ordinary  witness— in  other  words, 
if  aU  the  data  may  be  exactly  reproduced  by 
testimonial  words  and  gestures,  an  mrdlnar^  wit- 
oess  should  not  be  permitted  to  give  his  opinim, 
it  being  the  province  of  the  Jury  to  form  opin- 
ions and  draw  concludons  from  the  facts  and 
circumstances  given  in  evidence;  but.  where  all 
the  data  cannot  be  exactly  so  reproduced,  ordi- 
nary witnesses  may,  where  justice  requires  it. 
be  permitted  to  give  their  €>pmi<atB  in  connection 
wiu  the  facts  upon  which  they  are  founded.  In 
order  that  tbe  Jurors  may  be  in  a  position  to 
draw  correct  or  proper  conclusions  tumfrom. 

4.  Cbiunal  liAW  ig  11410(1)— Qpiwioii  Evi- 

DENCB— Best  Evidbnoe. 
Opinions  of  otdinaiT  witnesses  based  npon 
or  derived  fnun  their  wservaticai  or  experience 
may  be  admissible  In  evidence  in  connectiMt 
witii  component  facts,  when,  from  the  natiu« 
of  the  subject  under  invesngation,  no  better 
evidence  can  be  obtained. 

[Bd.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  »  1066,  10060 

6.  Gbucinal  Law  ft=>4Sl(l),  465— Evidence— 
OPiniOIT  OB  OoN0I.TrflZON— Gbouhds. 
Before  an  ordinary  witness  is  permitted  to 
five  in  evidence  his  opinion  or  oonclusion  con- 
cerning a  matter  he  riiould  be  reonlred  to  debUl 
to  the  jury,  so  far  as  be  is  able  to  do  so  by 
testimonial  words  and  gestures,  all  the  facts  and 
circumstances  upm  which  bis  <q>ini(m  is  based, 
in  order  that  the  jnry  may  have  some  basis  by 
which  to  judge  the  value  of  tbe  c^inion;  it 
should  be  made  to  appear  to  the  trial  court  that 
the  subject-matter  to  which  the  testimony  re- 
lates cannot  be  reproduced  and  described  to  the 
jury  medsely  as  It  aspeared  to  the  witness  at 
the  time,  and  that  the  taota  upon  whidi  tiie 
witness  Is  called  to  tfnpresa  his  opinion  are 
such  as  men  in  general  are  capable  ot  compn- 
hending  and  nndOTStandlng. 

Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  IMO,  1067.] 

6.  Cbiuinai.  Law  4»691  —  STvibsHoi— Pbs- 
UMinABT  QUESnOH— Objxotion. 

A  mm  preliminary  question  to  a  witness  Is 
not  open  to  objectitm. 

CHkL  Not&— Fm  other  eases,  ses  Criminal 
Law,  Cftnt:  Dig.  {  1628.] 

7.  Cbiminal  Law  ^»6M— Ahswxb  to  Qdbb- 
TioN— Objbotiorabu  ^bsimoNT— Uotioh 

TO  STBIKX. 

Where  an  answer  to  a  questitm  presents  evi- 
dence whicb  Is  illegal  or  objectionable  aa  any 
known  ground,  the  proper  practice  is  a  motion 
to  strike  it  out  and  have  toe  jury  directed  not 
to  consider  it;  the  movant  spedfylng  hia  ob- 
jections to  tbe  evidence  with  lite  particularity 
as  in  objecting  to  questions. 

rsa.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1681,  1682.] 

a  Witnesses  «=337(l)~N0HixnBT  Wxtnbss- 

B»~FoWDEB  BUBHS. 
a  nonexpert  witness  In  a  criminal  proaecu- 
ti(Hi  for  murder,  who  has  testified  that  he  was 
a  member  of  the  coroner's  jury  that  held  the 
inquest  and  that  he  made  an  examination  of 
the  body  of  the  deceased,  may  be  permitted  to 
testify  that  he  saw  no  powdw  bnnis  on  the  fiesb. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  80^  83,  87.] 
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9.  GftiinnAi,LAw  «=»8S0— Tbxax,  — Headhtq 
Testimont  hbom  Rbporteb's  Notes. 

It  is  of  the  ntmost  importance  that  the  jury 
should  bear  the  testinuMiy  giTen  by  witnesses, 
and  when  the  trial  jad^e  is  in  doabt  as  to  wheth- 
er the  Jai7  can  hear  the  testimony  given  by  a 
witDess,  especially  one  of  tender  years,  tadh 
Judge  may  properly  ask  the  jury  if  they  can 
hear  the  testimony  of  the  witness  and,  upon  one 
of  the  jurors  replying,  "not  very  well,"  may 
direct  the  court  reporter  to  read  such  testimony 
from  his  notes  to  the  jary,  and  where,  in  re- 
sponse to  a  question  from  the  trial  judge,  such 
witness  states  that  his  testimony  as  read  was 
as  be  had  given  it,  no  error  in  having  the  testi- 
mony so  read  is  cominitted. 

[Ed.  Note.— For  other  case^  aee  Oriminal 
Law,  OoDt.  Die.  H  1000,  2064.] 

10.  GBIUINAL  IiA.W  «=»656(l)—l^aAIi— EMPHA- 
SIZING Trstimowt  of  'Witness. 

The  trial  judge  may  not  be  said  to  emphasise 
improperly  the  testimony  of  a  witness  because 
the  witness  is  speaking  m  such  a  low  tone  that 
the  judge,  apprehending  ^at  the  testimony 
might  not  be  audible  to  the  jury,  several  times 
asked  the  jury  if  they  could  hear  the  witness, 
and  requested  the  vritness  to  "talk  up,"  espe- 
cially when  the  trial  judge  expressly  states  to 
the  JatT  tiiat  his  only  pnriKwe  in  so  doing  was 
in  order  that  they  might  hear  the  testimony, 

[Ed.  Note.~For  other  cases,  see  Oriminal 
Law.  Cent  tHg.  fS  1524,  1827,  152S.] 

11.  OuuiNAi.  Law  «s969e,  694,  llS3a>-Ap- 
PBAL  —  Tbial  —  Objection  to  Tbstihont  — 
Motion  to  Stbike  Xesthcoht— Dibcutioh 
or  Thiai.  Coust. 

If  a  question  is  ipn^onnded  to  a  witness 
which  tends  to  elicit  improper  testimony,  it  is 
the  duty  of  the  opposite  ^arty  to  object  to  it 
and  obtain  a  ruling  on  his  objectitHi.  If  im- 
proper testimony  is  given  in  response  to  a  prop- 
er question,  the  proper  method  of  removing  it 
from  the  consideration  of  the  jury  is  a  motion 
to  strike  it  If  improper  testimony  is  given 
in  response  to  an  improper  question  to  which 
no  objection  is  made,  a  motion  to  strike  is  the 
recognized  mode  of  removing  it  but  in  such  a 
case  the  granting  or  refusing  of  tiie  motion  is 
ic  the  sound  discretion  of  the  trial  court,  and 
an  appellate  court  will  not  disturb  such  ruling 
unless  an  abuse  of  discretion  is  shown. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  8S  1630-1632,  3061.] 

12.  Ckiminal  Law  «=3S32(2),  1158(4)  —  Ar- 
peal— Chabacteb  or  CoNrESsioN— Rxtixw. 

It  is  the  proTince  of  the  trial  judge  to  de- 
termine whether  or  not  an  alleged  confession 
made  by  a  defendant  in  a  criminal  prosecution 
was  freely  and  voluntarily  made,  and,  in  consid- 
ering sucb  question,  such  judge  must  determine 
tfae  facts  even  upon  conQictiog  evidence,  and  the 
appellate  court,  when  called  upon  to  review  his 
ruling  upon  such  evidence,  must  accord  to  his 
finding  the  presumption  that  it  is  correct  and 
refuse  to  disturb  it,  unless  error  In  such  rolinjc 
is  clearly  made  to  appear. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1218,  3061-3066.] 

13.  Homicide  ^338(1)— Appeal— Habmlbbb 
Brrob— Exclusion  op  Evidence. 

In  a  prosecution  for  murder,  when  the  in- 
dictment charges  and  the  uncontradicted  proofs 
establl^  that  the  deceased  came  to  her  death 
from  a  wound  inflicted  by  a  discharge  from  a 
shot^n,  no  harmful  error  is  committed  in  ex- 
cluding the  testimony  of  the  defendant  that  the 
deceased,  who  was  his  wife  and  with  whose  mur- 
der he  stood  charged,  bad  stated  to  him  Just 
previous  to  the  time  that  her  body  was  found 
that  she  had  taken  poison  for  the  purpose  of 


committing  suicide,  espedally  when  the  evidence 
further  estahll^es  that  it  was  a  practical  im- 
possibility for  the  deceased  to  have  ounmitted 
suicide  by  shooting  herself. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  700.] 

14.  Cbikinai.  Law  <e=>1129(6) — Appeal — As- 
sign itENxs  or  Ebrob. 

An  appellate  court  will  refuse  to  consider  an 
assignment  of  error  which  haa  no  basis  in  the 
transcript  of  the  record,  as  not  bdni  propaly 
before  it 

[Ed.  Note.— For  other  cases,  M  Griminal 
Law,  Cent  Dig.  J  2963.] 

15.  Obeionax.  Law  $3>lli2— AppkaZ/— Retdb- 

Ai.  or  Inbtbuotion. 
In  a  prosecution  for  murder,  an  instruction 
requested  by  the  defmdant  tiiat  has  no  basis  in 
the  transcript  of  the  recM^  will  he  held  by  the 
appellate  court  to  have  been  properly  refoaed, 
especially  when  the  trial  judge  has  fully  in- 
structed the  jury-  in  his  general  diarge  upon  the 
law  of  homicide  in  the  different  grades  and 
what  the  burden  was  which  rested  trpon  the 
Btatew 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Die  H  S014,  8016-3037.] 

10.  Cbimznal  Law  ^1088(9)— Tbial-^Pbes- 
KNCB  or  Accused. 
The  safer  and  better  practice  is  to  have  the 
record  in  a  criminal  prosecution  affirmatively 
show  that  the  defendant  was  personally  present 
at  evenr  step  in  or  stage  of  the  trial,  but  ft  will 
be  held  by  an  appellate  court  to  be  saffldent  if 
it  appears  by  necessary  and  reasonable  implica- 
tions from  record  entries  tliat  the  defendant  was 
present  at  all  necessary  "stages  ui  the  triai." 

[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Cent  Dig.  {  2766.] 

17.  Cbiuinal  Law  «=>1166%(4)  — Habvi.kss 
Ebbob  —  Detendani's  Absence  Ddbino 
View. 

In  a  trial  for  murdfer,  where  it  dearly  ap- 
pears from  the  traascript  of  the  record  that  on 
the  application  of  the  counsel  for  the  defendant, 
the  defendant  then  being  present  the  court  di- 
rected a  view  by  the  jurj  of  the  second  stwy  <^ 
the  county  jail,  that  counsel  for  the  defendant 
was  present  with  the  judge  and  Jniy  during  the 
view,  during  which  it  was  discovered  that  the 
defendant  was  not  present  wherenpcm  the  court 
ordered  the  Jury  to  cease  their  view  and  im- 
mediately sent  an  officer  for  the  def^dant.  and, 
when  the  officer  returned  with  the  defendant 
the  view  was  resumed  and  continued,  that  no 
testimony  was  taken  during  the  absence  of  the 
defendant  that  no  objectimi  was  made  to  the 
proceedings,  and  that  nothing  which  could  have 
been  harmful  to  the  defendant  transpired  durins 
his  abs^ce  while  such  view  was  being  taken, 
that  the  view  affected  no  conflicts  in  the  evi- 
dence, and  that  the  evidence,  without  referoice 
to  tbe  view,  fully  sustained  the  verdict  and  do 
objection  was  made  to  the  view  proceedings 
until  after  the  verdict  the  judgment  will  not  be 
reversed  merely  because  the  defendant  was  not 
preseit  at  the  time  when  'die  jory  becas  their 
view,  bat  was  not  denied  the  j^vuege  of  beinc 
present 

18.  CBncnvAL  Law  <=9U65<2>-OoimcTZON — 
Harmless  Ebbob— Rbvbbsaz. 

A  judgment  of  cmviction  will  not  be  re- 
versed on  writ  of  error  evsi  if  technical  errors 
were  commdtted  In  rulings  on  tbe  admiasibiUtr 
of  evidence  or  in  chugea  given  or  refused  or  In 
other  matters  of  procedure,  where  the  evidence 
of  guilt  is  clear  and  ample  and  no  fundamental 
rights  of  tbe  defendants  were  violated,  and  it 
appears  fran  the  whole  record  that  sncfa  tedmi- 
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tal  errors,  If  anr,  wen  not  prtdodidal  to  tiM  de- 
fesdants. 

[Ed.  Note.— For  otber  caau,  Me  Criminal 
Law,  Cent.  Dig.  |  3086.] 

EiTor  to  Circuit  Court,  St.  Lnde  Coanty; 
Jas.  W.  Perkins,  Judge. 

Charles  B.  Kers^  was  conTlsted  of  mur- 
der In  tbe  second  degree,  and  be  brings  error. 
Affirmed. 

A.  D.  Fenn^,  ot  Hlanl.  Fred  Fee,  of  Ft 
Pierce,  and  H.  K.  Adcock,  ot  Uiaml,  for 
plaintiff  In  error.  T.  F.  Weal;  Atty.  Gol, 
and  a  O.  Andrews^  Aast  Atty.  Gen.,  for  tbe 
atatew 

SHACKLEFOBD,  J.  Cbarlea  B.  Keis^ 
was  Indicted  for  tbe  crime  of  murder  in  the 
first  degree,  tried  before  a  puy,  convicted  of 
tbe  crtme  of  murder  tn  the  second  degree, 
and  sentenoed  to  confinement  at  hard  labor 
in  tbe  state  prison  daring  the  remainder  of 
his  natural  lifb.  Before  taking  up  for  con- 
sideration the  errors  which  have  been  as- 
signed and  argaed  before  us,  we  think  It 
advisable  to  state  that  the  evldMice  ad- 
duced establishes  the  fact  that  Edith  Kers^, 
for  causing  whose  death  by  shooting  her  with 
a  shotgun  the  defendant  was  placed  on  trial 
under  an  Indictment  charging  him  with  the 
crime  of  murder  In  the  first  degree,  was  the 
lawful  wife  of  the  defendant,  and  they  were 
living  together  at  the  time  of  Bdith  Kersey's 
death  as  husband  and  wife,  and  bad  been 
80  living  together  ever  since  the  consumma- 
tion of  their  marriage,  during  a  period  of 
about  six  weeks.  The  evidence  further  es- 
tablishes that  Edith  Kersey  came  to  her 
death  from  a  wound  In  her  head  which  was 
Inflicted  by  the  discharge  of  a  shotgiin  load- 
ed with  powder  and  small  shot,  and  that  at 
the  time  of  such  dlsdiarge  the  deceased  was 
lying  in  bed  In  the  home  occupied  ber  and 
her  husband,  the  defendant.  Vpaa  these 
points  the  evidence  Is  uncontradicted. 

The  second  and  third  assignments,  which 
are  argued  together,  are  as  follows: 

"II.  Because  of  the  admission,  under  the  ob- 
jection of  plaintiff  In  error,  of  the  teatimon;  of 
the  witness  J.  R.  Johnstm  -  to  the  effect  that, 
in  his  opinion,  if  the  gan  had  been  fired  from 
tbe  position  in  wtiich  it  was  found,  the  load  or 
shot  would  have  ranged  or  gone  straight  into 
the  head  of  deceased,  and  not  Inward  and  up- 
ward. 

*'III.  Because  the  lower  court,  in  passing  up- 
on tbe  admissibility  of  tbe  evidoice  complained 
of,  in  assignment  of  error  No.  2,  left  it  to  the 
witness  J.  R.  Johnson  to  decide  whether  or  not 
It  was  opinion  evidoice,  and  therefore  admissi- 
ble, whereas  that  question  should  have  been  de* 
dded  by  the  conrt,  and  not  the  witness." 

The  bill  of  exceptions  discloses  that,  after 
Dr.  Frederick  A.  Grossman  and  W.  T.  Jones, 
the  ^eriff  of  St  Lude  county,  bad  been 
Introduced  as  witnesses  on  behalf  of  the  state 
and  had  testified,  among  other  things,  as  to 
the  position  in  which  the  body  of  the  deceas- 
ed was  found,-  and  also  as  to  its  condition, 
J.  R.  Johnstm  was  called  to  the  witness  stand 
br  the  Btat^  and  testified  that  he  was  coun* 


t7  judge  of  St  Lude  county,  and  that  he  held 
an  Inquest  upon  the  body  of  Edith  Kersey 
and  proceeded  to  testify  as  to  the  position 
and  condition  In  which  be  ft>und  tbe  body, 
and  also  to  describe  the  room  in  which  it 
was  found  and  certain  objects  therein  and 
their  relative  positions.  Including  the  bed 
upon  which  the  body  of  the  deceased  was 
lying,  a  chair,  a  stick,  and  a  gun.  The  wit- 
ness was  then  asked  by  the  state : 

"If  the  gun  had  been  fired  from  the  podtlon 
in  which  yon  found  it,  in  what  direetioii  would 
that  load  necessarily  have  gone?" 

The  defendant  objected  "on  the  ground 
that  it  calls  for  tbe  opinion  of  the  witness 
and  a  concluMon  of  a  fact"  stating : 

"Let  the  witness  state  the  physical  facts,  and 
then  let  the  juty  draw  (hose  conclastcas,  the  po- 
dtlon ctf  tt»  gun,"  etc. 

The  court  overruled  the  objection,  to  wbidi 
ruling  the  defendant  excepted,  and  tbe  wit* 
ness  then  answered  as  follows: 

"The  load  would  have  gone  straight  In  this 
direction  with  reference  to  the  head  the  load 
went  in  this  way  and  lodged  here,  and  the  barrel 
of  tbe  gun  was  pointing  squarely  towards  the 
head." 

Thereupon  the  following  procee^ngs  took 
place: 

"By  Ur.  Adcock:  If  the  court  please,  we  move 
the  court  to  strike  the  answer  ot  the  witness 
upon  the  same  ground  tiiat  the  objection  was 
made  upon,  and  that  Is  that  tbe  witness  la  not 
stating  physical  facts  and  conditions  there,  but 
he  is  giving  his  opinitHis  or  ccmduslons  from 
those  facts.  He  oufl^t  to  state  facts  and  let  the 
jury  draw  those  condudoos  from  the  facts 
themselves,  and  it  is  an  invasicm  of  the  province 
of  the  jury.    By  the  Court: .  Are  you  stating 

S>ur  opIni<Hi,  Judge  Johnson,  or  a  physical  fact 
y  the  witness:  I  am  stating  it  upon—  By 
Mr.  Adcock :  I  subndt  as  to  whether  or  not  he  Is 
reciting  bis  opinion  is  a  question  of  law  liar  your 
honor  to  decide  from—  By  the  witness:  I  am 
stating  it  upon  this  theory,  if  I  were  to  shoot  a 
gun  direct  at  that  post  there,  that  the  load 
would  go  attaint  In,  and  if  I  would  hold  it  in 
this  angle  it  would  strike  In  a  glandng  position. 
By  the  Court:  I  will  deny  your  motion  to  strike 
and  give  you  an  exception. 

In  order  to  render  our  dlscusdon  ot  these 
two  asslgnm«its  the  more  readily  Intelligi- 
ble, we  would  state  that  tb»e  were  no  eye* 
witnesses  to  the  shooting,  and  as  the  defend- 
ant frankly  says  in  his  brief: 

"It  was  the  theory  of  plaintiff  In  error  that  de- 
ceased committed  suicide,  that  she  pulled  the 
chair  [which  was  found  lying  on  the  floor  upon 
its  back  near  the  be^  up  near  the  bed,  placed 
the  stock  of  the  gun  in  the  bottom  of  the  chair 
BO  as  to  have  tbe  proper  range  and  so  that  she 
could  hold  it  and  reach  It  when  she  was  lying 
down,  and  that  she.  with  her  left  hand  heading 
the  barrel  or  muzzle  of  the  gun  to  her  head,  with 
ber  right  band  pushed  the  broomstick  [which 
was  found  near  the  bed]  against  tbe  tri^er  of 
the  gun  and  dlscbsxged  it" 

[1-S]  It  must  be  admitted  that  what  has 
come  to  be  known  as  the  "opinion  rule"  In 
evidence  has  given  the  courts  and  text-wrl^ 
ers  much  trouble.  Prof.  Wigmore  devotes  an 
entire  chapter  to  It  See  chapter  65,  begin- 
ning witb  section  1917  on  page  2541  in  vol- 
ume 8  of  Wlgmore^i  Bvldaice.  In  section 
1026  be  announces  bis  omduston  as  follows : 
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"That  the  test  of  the  oplnfon  nile  Ib  a  flexible 
a  Ifvisf  one;  ^t  there  fa  no  fixed  fonn  of 
word*,  ao  mere  cUbboleth,  focb  aa  tbe  word 
*M>lnion'  coDTeTs;  thia  It  tbe  important  aroect 
of  the  principle  never  to  b«  lost  nght  of.  Tbt 

ancetlon  mast  be  asked  on  each  occasion:  Can 
tie  Jnrr  be  fDUr  eqoipped,  by  the  mere  recital 
of  the  data,  to  draw  Inferences;  in  other  words, 
can  all  the  data  be  ezactiy  reprodaced  bj  mere 
testinumlal  words  and  gestores?^ 

An  Interesting  discussion  of  this  rexed 

qnestion  will  be  fotmd  to  Tolnme  S  of  Ency. 
of  Et.,  beglnoing  on  page  651,  and  nnmerous 
authorities  are  dted  to  the  notes.  We  take 
tbe  ft)llowtog  excerpt  from  page  657 : 

"Tlie  admissibilltj'  of  the  opiniona  and  oondn- 
st<Mis  of  nonexperts  rests,  as  nas  been  Judicially 
declared,  apoo  three  necessary  conditions  which 
will  be  considered  seriatim  hereinafter,  as  fol- 
lows: (1)  That  the  witness  detail  to  the  jury, 
so  far  as  he  la  able,  the  facts  and  circnmstances 
npon  which  his  opinion  Is  based,  to  wder  that 
the  jury  may  hare  tome  basis  bj  which  to  Judae 
of  the  valne  of  the  optoion;  (2)  that  tbe  snh- 
ject-matter  to  which  uie  testimony  relates  can- 
not b«  reprodaced  and  described  to  the  Jnry  pre- 
cisely as  it  appeared  to  the  witness  at  tbe  time; 
and  (S)  that  the  facts  npon  whidi  the  witness 
is  called  npon  to  express  bis  opinkm  are  sodi  as 
mm  to  general  are  capable  of  comprehending 
and  nndentanding.'' 

Also  see  Commonwealtb  r.  Sturtirsiit,  117 
Hasi.  122,  19  Am.  Bep.  401,  whereto  Mr. 
Jintloe  Bndloott  nses  the  ftdlovtog  language: 

**The  exception  to  the  general  rale  Oiat  wit- 
nesses cannot  give  opinions  Is  not  c<mfined  to 
the  evidence  of  experts  testifying  on  subjects 
reqniring  special  knowledge,  skill,  or  learning, 
bat  todudes  tbe  evidence  of  common  observers, 
testifying  to  the  results  of  their  oMervation 
made  at  the  time  in  regard  to  common  appear- 
ances or  facts,  and  a  condition  of  things  which 
cannot  be  reproduced  and  made  palpable  to  a 
Jury.  Such  evidence  has  been  said  to  be  compe- 
tent from  necessity,  on  the  same  gronnd  as  the 
testimony  of  experts,  as  tbe  only  method  of  prov- 
ing certain  facts  essential  to  the  proper  admin- 
istration of  justice.  Mor  is  It  a  mere  opinion 
which  is  thus  given  bv  a  wltaess,  but  a  concla- 
sion  of  fact  to  which  bis  judgment,  observation, 
and  common  knowledfte  has  led  him  in  regard  to 
a  subject-matter  which  requires  no  special  learn- 
iog  or  experiment,  but  which  is  within  the 
knowledge  of  men  to  general." 

[4, 1]  In  Hardy  v.  Merrill,  56  N.  H.  227, 
text  241,  22  Am.  Rep.  441,  Mr.  Chief  JasUce 
Foster  thus  announces  his  conclusion : 

"And  it  aeems  to  me  quite  unnecessary  and 
irrelevant  to  crave  an  apology  or  excuse  for  tbe 
admission  of  sach  evidence,  by  referring  it  to 
any  exceptions  (whether  classiiied,  or  isolated 
ana  arbitrary)  to  any  supposed  general  rule, 
according  to  the  language  of  some  books  and  the 
custom  of  some  judges.  There  is,  in  truth,  no 
general  rule  requiring  the  rejection  of  opinions 
as  evidence.  A  general  rule  can  hardly  be  said 
to  exist,  which  is  lost  to  sight  m  an  enveloping 
mass  of  arbitrary  exceptions. 

"Bat  if  a  general  rule  will  comfort  any  who 
insist  upon  excluding  and  suppressing  truui,  un- 
less the  expression  of  the  truth  be  restrained 
withto  the  confines  of  a  legal  rule,  standard,  or . 
proiKWition.  let  them  be  content  to  adopt  a  for- 
mula like  thia:  Optoions  of  witnesses  derived 
from  observation  are  admissible  in  evidence, 
when,  from  the  nature  of  the  subject  under  in- 
vestigation, no  better  evidence  can  be  obtained. 
No  harm  can  result  from  sadi  a  ralsk  properly 
applied.  It  <»enB  ■  door  for  the  rec^tlon  of 
important  truus  which  would  otherwiae  be  ex- 
cluded, while  at  the  same  ttoie  the  tests  of  croas- 


'  examination,  diadodng  the  vitnea^  mi  asa 

knowledge,  and  liis  intetUgence,  jndgnMBt.  astf 
honesty,  restrain  the  force  of  tbe  ertdmee  wi:s- 
to  reasooable  limits;  by  enabling  the  jary  » 
form  a  due  estimate  of  its  w^j^t  and  valae. 

Also  see  5  Ency.  of  Er.  060;  BBier  v. 
Supreme  Lodge,  Knights  and  Ladles  of  Hoc 
or,  98  Ua  640,  11  S.  W.  991;  Tndtana.  B. 
&  W.  B.  Co.  T.  Hale,  93  Ind.  79. 

This  court  has  several  times  been  confroc:- 
ed  with  thto  qxteMon.  '  In  Mann  t.  Stmte. 
23  Fla.  610,  8  Sooth.  207,  we  hehl: 

"The  opinion  of  a  witness,  except  in  expert 
testimony,  is  not  legitimate  evidence.  to  may 
matter  that  may  be  reproduced  before  the  jvrj 
by  a  witness,  it  being  tbe  province  the  jorr 
to  form  their  own  opinion  aa  bets  of  eommot 
experience^  untofloenced  by  the  opinion  of  any 
witness  on  those  facts,  especially  wiMre  sach 
opinicm  ia  sought  <m  facta  giren  to  the  taatiBuay 
of  another  witaeas." 

Also  see  Hlggtobotham  t.  State.  £2  Fto.  57Z. 
20  South.  410,  89  Am.  St  Bep.  237;  Jones  t. 
State,  44  na.  74.  32  South.  793;  AUOrd  t. 
State,  47  Fla.  1.  86  South.  436. 

The  following  statement  from  S  Ibicj.  of 
Et.  662,  would  seem  to  be  a  correct  ooncdn- 
alon: 

"Whether  or  not  nonexpert  testimony,  such  as 
is  here  under  consideration.  Is  admlaatble  is  a 
question  for  the  court,  and  m  determiniag 
qaestion  and  to  applying  the  mlea  which  savin 
the  admission  of  such  f*tt<— flsy  tlM  court  may 
exercise  ita  discretion." 

As  we  held  to  WUsmi  y.  JolulSOI^  SI  Fto. 

370,  41  Sontb.  395: 

"Courta  of  justice  exist  for  the  administra- 
tion and  furtherance  of  justice,  and  to  the  eon- 
duct  of  trials  generallT  modi  mnat  be  left  to  At 
discretion  of  toe  triid  Judge." 

We  have  adhered  to  this  h<ridlng  to  a  num- 
ber of  snbaeqtieQt  oplnlras.  In  Adams  t. 
State,  86  Fla.  1,  text  8,  46  South.  162,  text 
153,  we  said: 

"Tbe  object  of  a  trial  la  to  approximate  Justice 
as  nearly  as  possible,  and  unleas  it  appears  tiiat 

some  injustice  or  wrong  haa  bem  duie  a  de- 
fendant, this  court  will  not  toterfere  with  the  ac- 
tion of  the  trial  court" 

In  the  lilstant  case  Dr.  Frederick  A.  Oroes- 
man,  the  first  witness  on  b^alf  of  the  state, 
bad  testlfled  that  he  made  an  examination 
of  the  body  of  Edith  Kersey  after  her  death, 
and  that  the  shot  which  made  the  wound 
"entered  the  skull  at  an  acute  angle  from 
below  toward  the  body"  and  went  "upward 
and  toward,"  and  that  the  shot  which  caused 
the  wound  did  not  come  ont.  A  rigid  cross- 
examination  of  the  witness  tailed  to  bring 
about  any  change  to  his  testimony  to  this 
respect  After  W.  T.  Jmiea,  the  sheriff  had 
testlfled  on  behalf  of  the  state,  J.  B.  Johnson, 
the  county  judge,  who  held  the  toquest,  was 
called  to  the  witness  stand  by  the  stote  and 
testified,  as  we  have  already  aald,  aa  to  the 
position  and  condition  to  whidi  he  fbond 
the  body,  also  describing  the  room  to  which 
he  found  the  body  and  certain  physical  ob- 
jects thereto  and  th^  retotive  portions,  in- 
cluding the  bed  upon  which  the  body  of  the 
deceased  was  lyli^,  a  ^Ir,  a  stldc,  and  a 
gun.    The  witness  also  testlfled  that  he 
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probed  the  wound  and  procMded  to  describe 
It,  statliig  Qtat  the  shot  went  In  at  a  point 
on  tbe  bead,  wbldi  he  Indicated,  and  "ranged 
upward  ,and  lodged  In  the  top  point  at  tHe 
bead."  The  witness  was  examined  at  con- 
siderable leiagth  and  r^rodnced  all  tin  data, 
Including  tbe  rdative  positions  oC  the  body, 
tbe  bed.  tbe  gun.  the  chair,  and  tha  stick  in 
tbe  room,  In  so  ftir  as  he  could  do  so  by 
words  and  gestures,  but  It  Is  obvious  that 
such  data  ,could  not  be  enctly  so  reproduced. 
Tbis  being  true.  In  acccwdanoe  with  the  test 
suggested  P»tf.  Wlgmore  In  the  third 
volume  of  his  work  on  EMdenoe*  (section 
1926),  which  we  have  quoted  abOTe^  as  well 
aa  under  the  other  authorities  which  we  have 
i^ted.  Including  our  own  decisions,  we  are 
of  the  opinion  that  no  reversible  error  baa 
been  made  to  appear  to  ua  in  either  of  the 
rulings  of  which  complaint  Is  made.  We  call 
attention  to  the  differ^ice  In  the  question 
propounded  in  the  instant  case  and  the  auc- 
tions propounded  In  the  cases  of  Mann  v. 
State,  supra,  Jones  v.  State,  supra,  and  I*as- 
slter  V.  State,  64  Fla.  337, 69  South.  894,  upon 
which  the  defendant  relies,  also  the  variance 
lo  the  attendant  facts  and  drcumstances. 
As  we  said  In  Alford  v.  State,  47  Fla.  1.  text 
8,  S6  South.  436,  text  438: 

"OrdinaiT  witnesses  maj  give  thdr  opinions 
In  eonnectun  with  the  feeti  upoo  which  they 
are  founded  when  the  matter  to  wUdi  the  tes- 
timoD?  relates  cannot  otherwise  be  reprodnced 
or  made  palpable  to  the  Jarors  that  they  nuy 
draw  correct  or  intelligent  conclusionB  there- 
from.** 

We  must  hold  that  these  two  asslgnmenti 

have  not  been  sustained. 

[6-B]  The  fourth  assignment  Is  as  follows: 

"Because  the  lower  court,  over  objecti<Mi  of 
plaintiff  in  error,  permitted  the  witneaa  George 
Long  to  state  that  there  were  no  powder  bums 
upon  the  face  of  deceaaed." 

(ieorge  Long,  a  state  witness,  testified  that 
he  was  a  m^ber  of  the  coroner's  Jury  that 
held  the  Inquest,  and  that  he>  made  an  ex- 
amination of  the  body  of  Edith  Kers^  and 
described  its  appearance  and  condition,  goUng 
Into  details  aboot  the  wound.  We  copy  the 
following  portion  of  fala  direct  examination: 

"Q.  What  did  you  see  on  the  sheets  there  if 
anyuiing?  A.  Nothing  but  blood.  Q.  Have  you 
bad  any  experience  in  ibootioff  guns?  A.  A  ht- 
tle.  9.  What  was  tbe  ci^or  of  the  flesh  of  that 
wound  on  the  front  side  of  it?  A.  Around  the 
gtiah?  Q.  Xes.  A.  It  was  just  like  the  rest  at 
her  flesh.  Q.  Did  yon  find  anything  there  that 
did  not  belongtbere?  A.  No,  sir:  not  that  I 
know  of.  Q.  was  there  or  was  there  not  any 
in<HcatlonB  of  powder  bans  there?  By  Mr.  Ad- 
cock:  We  object  to  that  because  It  Is  leading. 
'Tbe  witness  has  stated  the  color  of  the  flesh 
there,  and  becanae  it  is  leading,  and  also  beeanse 
It  calls  for  the  opinion  of  the  witneas.  He  states 
the  color  oi  the  flesh.  By  tiie  Oonrt:  Did  yon 
make  a  tfaorongh  examination  of  tbe  wound? 
A.  Yes,  sir.  Q.  Prom  your  examination  made 
fit  the  wound  could  you  teU  whether  or  n<^  there 
was  any  powder  bums  on  tbe  fleah?  By  Mr. 
Adcock:  To  which  we  Interpose  the  aame  objec- 
tion. By  the  Court:  Objection  Is  overruled. 
Exception  is  noted.  By  the  witness:  No,  sir; 
I  did  not  see  any  powder  bums  at  aU.** 
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It  win  be  titmBrnA  that  tAe  question  to 
wbJidi  the  objection  interposed  was  overruled 
and  upon  vrhldb  ruling  this  asalgnmeut  Is 
ftmn^  was: 

"From  yonr  examination  made  of  tiie  wound 
could  yon  tell  whether  or  not  there  was  any 
powder  boms  on  the  fleah?" 

This  question  was  a  mere  prdlmlnary  ques- 
tion, and,  under  the  repeated  rulings  of  this 
court,  was  not  open  to  objection.  Ortiz  v. 
State,  30  Fla.  256,  ll  South.  611;  Dickens 
V.  States  60  Fla.  17,  38  South.  DOe;  Golden 
V.  State.  64  Fla.  43,  44  South.  948.  No  mo- 
tlMi  was  made  to  strike  out  the  answer.  As 
we  held  In  Ortiz  v.  State,  supra: 

"Where  a  qaeatlon  to  a  witness  is  not  Im- 
proper in  itself,  but  the  answer  presents  evi- 
dence which  Is  illegal  or  objectionable  on  any 
known  Rround.  the  proper  practice  is  a  motion 
to  strike  it  out  and  have  the  jury  directed  not 
to  consider  it:  the  movant  apeclfying  hia  objec- 
tion  to  the  evidence  with  like  particiuarity  as  in 
objecting  to  questiona." 

Also  see  Schley  v.  State,  48  Fla.  63,  87 
South.  61& 

It  would  seem  that  the  answer  of  the  wit- 
ness to  the  question  did  not  present  any 
Illegal  or  Improper  testimony.  See  the  rea- 
soning and  authorities  dted  in  our  discussion 
of  the  second  and  third  aaslgnmrata.  Also 
see  Gantllng  t.  BUte^  40  Fla.  287,  28  South. 
867. 

[1, 10]  We  now  readl  the  fifth  assignment: 
"Because  tbe  lower  court,  by  hia  attitude  and 
remarks,  and  by  hia  action  In  bating  the  court 
atenosrapher  to  repeat  the  testimony  of  tbe  wit- 
ness Everett  Hamilton  to  the  jury,  gave  undue 
pnHnlnence  and  emphasis  to  the  testimony  of 
said  witness,  Everett  Hamilton.** 

The  bill  of  exceptions  shows  ttiat  Everett 
Hamilton,  a  state  witness,  was  a  hoy  11 
years  of  age,  who  gave  In  his  testimony  In 
such  a  low  tone  that  tbe  trial,  judge,  appre- 
hending that  It  might  not  be  audible  to  the 
jury,  asked  the  jury  If  they  could  bear  the 
witness,  to  whldi  onortlon  ons  of  ttw  Jurors 
replied: 

"No,  str;  not  very  welL** 

Tbe  following  proceedings  th»  occurred: 

"By  Ifr.  Jimea:  We  had  better  have  the  testi- 
mony read  to  them.  The  testimony  given  by 
tbe  witness  was  then  read  by  the  reporter  to  tbe 
jury.  By  Mr.  Adcock:  If  the  court  please,  we 
want  to  preserve  an  exception  to  the  action  of 
tbe  court  in  having  this  testimony  repeated  to 
the  jury:  It  gives  undue  prominence.  By  tbe 
Court :  I  wish  you  would  nave  otade  an  objec- 
tion before  we  started ;  I  could  have  cooaidered 
the  objecti(Hi.  By  the  Oourt:  Do  yon  wish  to 
have  it  atricken—  Oounael:  It  cannot  be  strick- 
ea  now.  By  the  Oourt:  Have  you  any  motion 
to  make?  By  Mr.  Adcock:  I  have  no  motion  I 
can  make.  By  the  Court:  Little  man,  yon 
heard  that  read  over;  did  you  understand  what 
tbe  stenographer  read  over;  yon  beard  him 
read  that,  did  you?  A.  Yes,  sir.  Q.  Did  he 
read  it  as  you  had  stated  It?  A.  Tes,  air.  By 
the  Court:  Exception  Is  noted.  I  refuse  to 
strike  the  evidence.  By  Mr.  Jones:  I  under* 
stand  tbe  reason  of  reading  it  waa  because  the 
jurors  bad  not  distinctly  heard  it  By  the 
Oourt:  Tea,  air;  It  was  read  at  the  reqaest 
the  jury."  . 

Several  timea  subsequently  the  trial  Judge 
asked  the  Jury  if  they  could  hear^^  witneas. 
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and  the  wHaess  was  wiaateA  to  **taSk  vp.** 
The  •tenograita's  note*  sn  not  ■bown  to 
lUTe  bera  fiutber  read  to  tfw  |ni7i  iKit  tbe 
last  time  the  court  asked  tbe  Jnry  If  thcj 
could  hear  tbe  wttness  the  followliis  tran- 
spired: 

•^7  Mr.  Adcodc:  Uaj  It  please  the  court,  we 
do  not  care  for  this  testimonr,  bat  we  want  to 
make  bd  objection  to  the  action  of  tbe  court  in 
patting  this  before  the  jury  in  sncb  an  cmpbatie 
way;  the  jury  miKbt  attach  some  importaace 
to  roar  eskiuK  them  if  the;  hear—  By  the 
Court:  Do  jon  think  that  the  Jory  will  attach 
some  importance  to  the  court  sskioK  them  if 
they  can  bear?  I  want  the  Jary  to  hear.  Oen- 
tlemoi  of  tbe  Jary,  I  want  yoo  to  distinctly 
understand  that  I  want  to  leave  no  impreemon 
with  yoa  of  my  own  an^et?  In  this  except  for 

fou  to  bear  the  testimony  of  tbe  witness,  and 
bare  asked  yon  to  tell  me  st  any  time  if  you 
do  not  hear  so  tiiat  the  witness  will  speak  dis- 
tinctly so  that  yon  can  hear  all  of  the  tesd- 
mony,  and  I  am  gokng  to  give  the  gentleman  an 
exception  to  my  asking  the  jut?  to  tell  me 
wheuer  or  not  they  hear." 

No  error  Is  made  to  appear  here.  The 
witncsfl  was  of  tender  years  and  Inexperi- 
enced in  court  proceedings,  doubtless  ezdted, 
and  perhaps  somewhat  frightened.  It  was 
Inqortant  for  tbe  proper  administration  of 
justice  tbat  the  }nr7  should  bear  bis  testi- 
mony. See  WIfaHHi  T.  Jcdmson,  61  Fla.  S70, 
41  South.  395,  and  Adams  t.  Stat^  SB  Via.  1, 
46  South.  1S2,  whidi  we  bare  parerlonSly 
dted.  Also  see  onr  discnsidon  ai^  holding 
In  Barton  v.  State,  72  Fla.  — ,  78  South.  230. 

[1 1, 1 2]  Tbe  sixth  assignment  is : 

"Because  the  lower  court  denied  the  motion  of 
plnintiir  In  error  to  strike  the  testimony  of  the 
witneM  Everett  Hamilton  to  the  effect  that  he 
had  previouRly  made  statements  out  of  court 
to  third  parties  consistent  with  those  made  by 
bim  in  court  upon  the  witness  stand." 

Tbe  bill  of  exceptions  shows  the  following, 

the  state  attorney  examining  the  witness: 

"Now,  Blverett,  has  Mr.  Parker,  this  gentle- 
man here,  right  there,  or  me,  drilled  you  as  to 
what  you  should  say  on  this  stand,  or  aro  you 
telling  the  things  you  saw  at  that  time?  A. 
Wdl,  I  am  stating  what  I  saw.  Q.  Stating 
what  you  saw?  A.  Yes,  sir.  Q.  Who  did  you 
first  tell  about  that  what  you  say  If  you  re- 
member? A.  I  do  not  remember.  Wdl,  I 
remember  telling  it  at  Quay,  of  course—  Q. 
Trllini!  it  at  Quay?  A.  Yes,  sir;  and  I  have 
told  my  brothers.  Q.  Which  brother  was  that? 
A.  Well,  I  have  told  both  of  them  part  of  it 
I  never  have  brought  it  all  in.  Q.  But  you  told 
them  about  what  you  have  told  to  this  Jury 
to^ay;  Is  that  riglit?  A.  No,  air.  Q.  X  say 
you  have  told  part  to  one  and  part  to  the  oth- 
er what  you  told  sitting  in  that  chair  to-day? 
A.  Yes,  sir.  By  Mr.  Adcock:  We  want  to  ob- 
ject to  that  if  the  court  please,  and  we  move  to 
strike  the  answer  proving  by  tbe  witness  his 
prior  statements— consistent  statement*— made 
to  bolster  up  hla  testimony  and  it  Is  dearly  in- 
admissible, ws  moTO  to  strike  that  testimony 
from  the  record.  By  tbe  Gonrt:  Hie  motitm 
is  denied.   Exception  is  noted." 

No  error  appears  here.  See  Putnal  t. 
State.  66  Fla.  86,  47  South.  864,  end  McMU- 
lon  r.  Reese,  61  Fla.  360,  65  South.  388. 
We  will  add  that  this  witness  was  subjected 
to  a  rigid  croBS-examlnatltm  of  wbidi  the 
"fendant  had  tbe  toll  benefit. 


The  serentb  asrfgnment  Is : 

"Because  the  lower  court,  la  prnmumK  wfim 
tbe  adwiaribaity  at  the  testimonr  of  the  wi:- 
ncss  J.  T,  UcOall  as  to  an  alleged  confow»  t 
plaintilT  in  error,  refused  to  determine  the  cve»- 
tioa  of  fact  as  to  whether  said  aUcced  <j— te*- 
sun  was  ftcdy  and  Tcdnatarilj  nade." 

TUs  aartgnment  does  not  call  for  mny  ex- 
tended dlacosaloD.  The  trial  court  did  mat 
refuse  to  determine  whether  or  not  the  «oa> 
fesslon  of  the  defendant  was  freely  and  vU- 
nntarily  made,  but  after  tbe  wUneaa  had 
testified  as  to  tbe  facts  and  drcmnstaoces 
under  wblcb  the  confession  waa  made  the 
eonrt  orefrruled  the  objecUons  Interposed  by 
the  defendant  and  permitted  the  witncas  (o 
testify  as  to  sacb  confesslOD  and  afterwards 
orerruled  the  motion  of  tbe  defendant  to 
strike  out  siudi  testimony.  See  mioinas  v. 
State,  68  Fla.  122,  61  South.  410.  and  Hc^ 
Donald  t.  State,  70  Fla.  250,  70  Sootb.  24. 
[18]  The  twelfth  assignment  Is: 
"Because  the  lower  court,  over  tbe  objectiia 
of  plaintiff  in  error,  exduded  the  testimoDy  ti 

Elaintiff  In  error  to  the  effect  that  the  deceased 
ad  stated  to  him  just  prerious  to  the  time  that 
her  body  was  found  that  she  bad  taken  pwaoa 
for  the  purpose  of  CMunitting  saidde."' 

The  defendant  took  the  wttness  stand  la 
his  own  behalf,  and  during  his  direct 
ination,  after  offering  testimony  as  to  what 
Dr.  Grossman  stated  to  tbe  witness  as  to 
the  result  of  bis  examlnatitm  of  the  body 
of  Edith  Kersey,  which  was  objected  to 
by  tbe  state,  and  tbe  objecticm  sustained,  no 
exertion  being  taken  to  such  ruling,  tbe  fol- 
lowing proceedings  took  place: 

"Q.  Did,  if  at  any  time  after  Dr.  Oroesmsn 
was  there  to  see  your  wife  and  daring  the  wtA 
previous  to  the  time  her  body  was  found,  if 
she  ever  made  a  statement  to  you  to  tbe  effect 
that  she  had  taken  poison,  please  state  to  tbe 
Jury  wliat  that  was.  By  Mr.  Jones:  If  the 
conversad<m  between  the  alleged  ooDrasatioa 
between  the  deceased  and  Uiis  man  is  to  be  p^ 
mitted  to  go  in  I  do  not  know  where  the  range 
of  evidence  is  limited.  It  would  be  in  tbe  na- 
ture of  attempting  a  self-serving  statement; 
what  did  she  say  to  you  before  her  death?  Now 
then,  the  state  should  be  permitted  to  pat  in 
what  she  said  to  others  in  r^ard  to  the  fight  be- 
tween this  defendant  and  herself,  which  I  am 
frank  to  admit  are  inadmissible^  because  they 
would  be  hearsay;  now  if  the  mstters  tbat  be  is 
inquiring  into  were  res  gestse,  and  If  they  ocenr- 
reu  at  the  timo  til  the  tragedy,  some  ezdama- 
tion,  stmiething  tbat  she  said  then  and  there, 
but  not  conversation  that  may  hare  oocorred 
between  husband  and  wife  prior,  would  not  bo 
admissible  ander  tbe  old  rule  that  commnnica- 
tions  where  marital  relation  exists  were  improp- 
er. Why,  because  it  might  be  a  violation:  be- 
cause, there  might  be  that  intimate  relation 
which  prevents  and  forbids  under  the  law  to 
set  aside  the  veil  of  marital  oommunicatioos. 
In  this  instance  this  la  used  tor  the  purfKMe  of 
bringing  in  a  shielding  statement  to  himaelf, 
and  under  the  circumstances  I  submit  to  the 
court  it  is  inadmissible.  By  Mr.  Adcock:  What 
we  are  offering  to  prove  here  is  a  statement 
made  by  the  deceased  that  she  had  taken  poisoB 
for  a  certain  purpose.  Now  that  is  certainly 
not  a  self-servmg  dedaration  upon  tbe  part  of 
tbe  defendant  He  nev^  made  that  statement, 
if  we  wore  attempting  to  prove  some  statement 
be  made  out  of  court  tbat  wooU  be  self-swing, 
then  that  would  be  8elf-«ervii)g,  but  what  we 
are  attempting  to  prove  is  a  sts$cmait  akadc  by 
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tiie  dooeaaed,  and  m  are  attemptins  to  prove 
that  hj  the  evidence  of  the  defendant  B7  the 
Court:  A  statement  made  by  the  deceased  to 
the  defendant  her  haaband?  By  Mr.  Adcot^: 
Yes;  and  we  submit  that  to  prove  our  theory 
of  suicide  that  we  can  offer  in  evidenoe  any 
statement,  threat,  or  attempt  which  the  deceas- 
ed made  or  any  statement  which  she  made  to 
anybody  showinfr  that  she  did  have  such  a  pur- 
ppee.  By  the  Court:  The  (Ejection  la  anstainod. 
Exception  la  noted." 

We  hare  examlDed  all  of  the  eathorltles 
dted  by  the  reqiective  parties,  but  shall 
not  undertake  an  analysis  or  dlscosslon  of 
them.  If  the  Indictment  had  charged  the 
defendant  wtth  the  murder  of  his  wife  by  the 
administration  of  poison  to  her,  we  think 
that  the  proffered  testimony  as  to  tbe  state- 
ments of  the  deceased  might  have  been  ad- 
missible. Howerer,  the  indictment  did  not 
so  charge,  and  the  nncontradicted  proofs 
show  that  the  deceased  came  to  her  death 
from  a  wonnd  inflicted  by  a  discbarge  from 
a  shot  gun.  We  are  also  of  the  opinion  that 
the  evidence  establishes  that  it  was  a  pi:a&> 
tlcal  impossibility  for  the  deceased  to  have 
committed  suicide  by  shoo  ting  herself.  It 
necessarily  follows  that  no  rever^ble  error 
was  committed  in  excluding  the  pr<^ered 
testimony.  Among  the  authorities  cited  are 
the  following  to  whidtt  we  think  it  well  to 
refer:  Commonwealth  v.  Trefethen,  167 
Mass.  180.  SI  N.  B.  961,  24  L.  R.  A.  235; 
State  T.  Beeatm,  160  Iowa.  366,  136  N.  W. 
817,  Ann.  Cas.  1814D,  1276,  to  which  is  ap- 
pended an  exhaustive  note ;  Nordan  t.  State, 
148  Ala.  IS,  39  Sontli.  406;  Boyd  t.  State, 
14  Lea  (Tenn.)  161. 

[14,111  The  thirteenth  assignment,  whldi 
la  argned  in  connection  with  the  twelfth, 
is  as  follows: 

"Becaasfl  the  lower  eourt  erred  in  refusing  to 
permit  the  plaintiff  in  error  to  testify  to  an 
attempt  upon  the  part  of  deceased  to  commit 
snieide  a  few  days  prior  to  her  death." 

This  asalgnm^  has  no  basis  In  the  record, 
as  the  bill  of  exceptions  does  not  disclose 
any  crffer  on  the  part  of  the  d^Mdant  "to 
teedfy.to  an  attempt  upm  the  part  of  de- 
ceased to  commit  suicide  a  few  days  prior 
to  her  death"  and  the  refusal  of  sadi  testi- 
mony by  the  court  We  also  refer  to  our  dis- 
cussion of  tte  immediate  preceding  assign- 

The  fburteenth  assignment  Is  as  follows: 

"Because  the  lower  court  erred  in  refasing  to 
give  in  charge  plaintiff  In  error's  request  Ko. 
2,  which  wsa  as  follows:  'If  defendant  picked 
the  gun  up  to  kill  a  chicken  and  accidentally 
dropped  it  and  it  accidentally  went  off  and 
killed  deceased,  the  defraidant  would  not  be 
guilty  of  murder  as  charged  in  the  indictment, 
and  the  Jozy  shonld  retam  a  verdict  of  not 
guilty.' " 

The  only  i>osslbIe  basis  for  this  requested 
instruction  in  the  bill  of  exceptions  is  the 
testimony  of  J.  T.  McCall.  a  state  witness, 
who  testifled  that  be  was  a  deputy  sheriff, 
and  that  the  defendant  made  a  confession  to 
him  in  which  he  stated  that  he  did  kill  his 
wife;  that  he  was  going  to  kill  a  chicken 
whldi  he  saw  out  of  the  window  and  step* 


ped  back  and  got  the  gun  and  "when  I  did 
I  dropped  It,  and  It  killed  her."  The  de- 
fradant  positively  denied  ever  having  made 
any  such  statement  to  McGalL  As  the  court 
fully  Instructed  the  Jury  In  the  general 
charge  upon  the  law  of  homicide  In  the  dif- 
ferent grades  and  what  the  burden  was 
which  rested  upon  the  state,  and  tbere  was 
no  exception  to  an^  portion  of  such  charge, 
we  are  warranted  in  assumtng  that  the  law 
was  correctly  stated.  Ttii»  fnw*Bn*pimt  has 
not  been  snstadned. 

[18,  iri  The  fifteenth  and  sixteenth  asslgn- 
ments  are  argued  togeth^  and  are  as  fol- 
lows: 

"XV.  Because  the  record  does  not  show  that 

£laintiff  in  enw  was  present  in  court  either 
I  the  forenoon  or  aftmioon  sessions  <^  court 
upon  the  day  of  October  17,  1916,  at  wUdi 
time  he  was  being  tried  for  a  capital  c^ense." 

"XVI.  Because  the  record  does  not  show  that 
plaintiff  in  error  was  present  in  court  npon 
the  afteraO(Hi  of  October  18,  1916,  at  whidi 
time  he  was  being  tried  for  a  capital  offense." 

Th^  Is  no  occasion  for  any  extended  dis- 
cussion of  the  question  presented  by  these 
two  assignments,  as  the  matter  has  oftMi 
been  before  this  court  and  thoroughly  treat- 
ed. In  the  case  of  Holton  T.  State,  2  Fla. 
476,  we  htid: 

"Daring  tbe  whole  of  the  trial  of  a  capital 
case  the  prisoner  has  a  right  to  be,  and  must  be, 
presmt  This  is  a  setUed  and  well-ostaUisbed 
principle  of  criminal  law;  and  this  principle 
is  violated  by  sending  the  diarge  of  the  court 
to  tbe  JuiT,  if  such  a  step  is  taken  In  tbe  ab- 
sence <a  the  prisoner. 

"Hie  prisoner  in  a  capital  case  must  be  per- 
sonally present  daring  the  whole  of  the  trial 
and  at  every  step  taken  in  the  caase.  Ho  has 
the  right  to  discuss  questions  Iwth  of  law  and 
fact,  and  If  in  any  stage  of  the  trial  any  pro- 
ceeding is  had  by  whidi  he  has  been  deprived 
of  Rid  right,  it  Is  the  denial  of  a  right  which 
the  Constitution  guarantees  to  him.  At  every 
stage  of  the  proceedings  he  must  liave  an  op- 
portunity of  craning  into  court  and  being  heara. 
If  any  other  course  Is  pursued,  and  he  is  con- 
victed, it  cannot  be  said  to  be  *by  due  course 
of  law.' " 

We  have  consistently  adhered  to  this  hold- 
ing in  subsequent  decisions.  In  Gladdra  v. 
State.  12  Fla.  662,  text  577,  we  repeated  tbe 
holding  In  Holton  t.  States  suina,  and  stat- 
ed that: 

"We  do  not  mopose  to  examine  the  cases  np- 
on the  subject/* 

In  Blocker  t.  State.  00  Fla.  4,  58  South. 
715,  we  again  had  occasion  to  consider  the 
qoestUm  and  referred  to  a  number  of  prior 
dedalona  It  la  undoubtedly  essential  fbBt 
a  defendant  In  a  prosecution  for  a  felony 
should  be  personally  present  at  every  step  In 
or  stage  of  the  ttdal,  and,  aa  we  said  In 
Blo(^r  T.  Stat^  snpm,  00  Fla.  text  7,  6S 
South.  716: 

"That  such  facts  appear  by  the  record  prop- 
er as  a  perpetual  memorial  uiat  due  [vocess  ot 
law  was  observed  and  accorded  to  tbe  accused 
in  the  trial" 

The  better  practice  is  to  have  tbe  record 
affirmatively  show  that  the  acctised  was  per- 
sonally iweseut  at  evocy  at^  Is  C^^ftajEa  bt 
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tbe  trtal,  bnt,  as  we  taave  btid  In  MoOoy 
State,  40  Ha.  404,  34  Sooth.  4S6: 

"It  la  «nffident  if  it  apiiears  by  neceBBary  and 
reuonaUe  Implication  mm  record  entries  that 
the  defendants  and  the  jury  were  present  at  all 
necessary  'stages  of  the  trial.' " 

In  tbe  Instant  case  the  record  not  only 
does  not  show  that  the  defendant  was  ab- 
sent at  any  step  In  or  stage  of  bis  trial,  but 
we  think  tbat  It  appears  by  necessary  and 
reasonable  Implications  from  tbe  ratrles 
therein  that  tbe  defendant  was  personally 
preset  at  all  necessary  "stages"  of  tbe 
trlaL 

Tbe  seventeenth  assignment  is: 
"Because  plaintiff  in  error  was  not  present 
when  tbe  jury,  together  with  the  trial  Judge, 
and  offioers  of  court,  went  to  rlew  and  did  view 
the  upper  or  ■eoHul  story  at  ths  eoun^  Jafl." 

We  find  that  the  record  dlsdoses  that  the 
deftedent  "made  a  motion  that  the  Jury  be 
allowed  to  visit  the  jail  to  luBpect  same  with 
reference  to  certain  testimony  offered  in  this 
eaose,"  wliidi  motion  waa  granted,  "and 
therenpfHi  the  court,  Jnry,  attorneys,  balUff, 
and  slwrlfl  rlalted  Jatl.**  The  bill  of  exc^ 
tlons  diadoaes  that  the  following  tflldaTlt 
waa  presented  in  connection  with  the  motion 
for  a  new  trial: 

"State  of  Florida,  Coonty  of  St  Uicie-ss.: 

"Perstmally  appeared  before  me,  Loyoo  D. 
Hackett,  a.  notary  public  in  and  for  the  state 
of  Florida  at  large,  A.  D.  Penney  and  M.  K. 
Adcock,  who,  being  doly  sworn,  say:  That  they 
are  the  attoniays  for  the  defendant  in  the  case 
of  State  T.  Oiaries  B.  Kersey,  and  defended  him 
in  the  eimiit  court  of  the  Seventh  judicial 
circuit  ci  Florida  in  and  for  St.  Lode  county, 
at  the  faU  term  of  said  court,  A.  D.  1016.  Af- 
fiants state  that  during  the  progress  of  above- 
mentioned  trial  tbe  court  upon  motion  at  de- 
fendant (wdered  the  jury  to  view  the  upper  or 
second  ataes  of  the  county  jail,  and  the  jury,  to- 
gether with  all  of  the  atUxneigB,  tho  court,  clerk, 
and  officers,  left  the  courthouse  for  that  pur- 
pose and  went  to  said  jail,  and  while  viewing 
tbe  same  it  was  discovered  that  defendant  was 
not  prcsmt,  whereupoD  the  court  ordered  the 
jury  to  cease  their  new,  and  Immediately  sent 
an  officer  for  defendant,  and,  when  the  officer 
retnmed  with  defendant,  tbe  view  was  reanmed 
and  continned." 

While  this  was  an  Irregularity,  It  does  not 
constitnte  reversible  error.  See  Haynes  v. 
State.  71  Fla.  085,  72  Sonth.  190,  wherein  we 

held: 

"Wliere,  in  a  trial  for  murder,  it  dearly  ap- 
pears from  the  record  that  on  the  application  of 
the  counsel  for  the  defendant,  the  defendant  be- 
ing present,  the  court  directed  a  view  by  the  jury 
of  the  place  where  the  homicide  was  committed, 
that  counsel  for  the  defendant  was  present  with 
tbe  judg«  during  the  view,  that  no  testiuKmy  wai 
taken,  that  no  objection  waa  made  to  the  pro- 
ceedings, that  nothing  that  could  have  bem 
harmful  to  tlie  accused  transpired  during  the 
view,  that  the  view  affected  no  conflicts  in  the 
evidence,  and  that  tho  evidence,  without  refer- 
ence to  uie  view,  fully  sustained  the  verdict,  and 
no  objection  is  made  to  the  view  proceedings  un- 
til after  verdict,  the  judgment  of  ccmviction  will 
not  be  reversed  meray  because  tho  defendant 
was  not  present  at  the  view,  but  was  not  de- 
nied the  privilege  of  bdng  present." 

lo  the  dted  case  the  view  waa  of  the 
scene  where  tbe  bomidde  occurred,  while  in 


the  Instant  ease  the  view  waa  of  die  second 
story  of  the  county  jail  in  whlcSi  the  defend- 
ant was  Incarcerated,  bnt  then  is  no  dif- 
ference In  the  legal  principles  whldi  controL 
We  content  onrselvea  with  referring  to  our 
discussion  In  Haynes  t.  State,  supra. 

[II]  The  only  rwnalnlng  aBaignment  qnea- 
tlona  the  sufficiency  d  the  evidence  to  rap- 
port the  verdict  We  have  no  hesitancy  In 
declaring  that  we  are  of  the  <wlnl(m  that 
the  evldeDca  adduced  la  am^  nffitdent  to 
support  tte  TOdlct  rcndned.  See  Bhodea  t. 
State,  6S  Fla.  041,  62  South.  6S8,  and  caaea 
there  dted.  As  we  hdd  In  Seymour  r.  State, 
66  E^a.  133.  68  South.  7: 

"A  judgment  ot  coavietiML  wHl  not  be  reversed 
on  writ  of  MTor  even  if  tecimical  errors  were 
committed  in  rulings  on  ttie  admissihility  of 
evidence  or  in  diarges  given  or  refused  or  la 
other  matters  of  procedure,  where  the  evidence 
of  guilt  is  dear  and  anqde  and  no  tandammtal 
rij^ta  of  the  defendants  were  Elated,  and  it 
appears  from  the  whole  record  that  such  tedi- 
nlcal  errors,  if  any,  were  not  prejudicial  to  the 
defendants. 

No  reversible  errors  having  been  made  to 
aioear  to  ua,  the  judgment  mnat  be  afBnned. 

TAZLOB,  WHITFIELD  and  SLLES,  JJ., 
ccmcnr. 

BBOWNB),  a  J.  (concnrrlng).  I  think  the 
evidenoe  la  ample  to  juattfy  the  Terdlct,  and 
on  the  doctrine  laid  down  in  Seymour  t. 
State,  66  Fla.  183.  68  Sooth.  7,  quoted  at  tbe 
otmcluakai  of  the  oplaioo  In  tUa  cas^  I  coo- 
cur  tiierein. 

Na  22168. 

WOODS  V.  LONOVILLB  LUMBBtB  00.  at  at 
(Siqireme  Oourt  of  Louisiana.  March  12;  1017. 
Bchearing  Denied  April  16,  1017  J 

(B^Uahut  bif  the  OourU 

1.  NEaUQSHCB  4t=S>83— I.^UT  OuuB  OBAsnm— 
Affucahoh  of  Doctbihe. 

The  doctrine  ot  the  last  dear  chanoa  haa 
no  application  to  a  case  in  which  the  negli- 
gence of  tbe  injured  par^  continued  until  tbe 
moment  of  the  aoddeat  and  waa  the  proKlmate 
causQ  of  it. 

[Bd.  Note.— For  other  eaass^  aee  Nstflgsoo^ 

Cent.  Dig.  {  110.] 

2.  Bailboads  ^=9326(1)— AoonmiiT  o>  Tmunc 
— NEQLiasncB. 

The  law  recognizes  that  loccKnotive  engineera 
are  human  b^ng^  and  doee  not  exact  of  them 
that  their  brains  and  muscles  shaJl  act  in- 
stantaneously in  an  emergency.  A  railroed 
company's  responsibility  for  an  acddoit  to  a 
person  on  its  track  depends,  not  upon  wheth- 
er the  engineer  did  all  that  might  possibly  have 
been  done  to  avoid  tbe  accident,  bnt  upon 
whether  he  used  the  appliances  at  his  command 
with  tbe  promptness  expected  at  a  prudent 
and  skillfol  man  in  his  situatiiHi, 

[Ed.  Note.—For  other  eseie,  asa  RaUroada^ 
Cent  Dig.  If  10S7, 1068.] 

Appeal  ftom  FUteenth  Judicial  IMsblcC 
Court,  j^ariah  of  Oftlcaalen;  Winston  Otoe^ 

ton.  Judge. 

i    Suit  by  Mrs.  B.  U  Woods,  individually  and 


AssaFor  other  oases  set  suns  topic  and  KKT-NUUBER  tn  aU  Xey-Niuibered  Dlgwts 
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as  tatrlx  of  her  minor  child,  ftgalnst  the 
LongTllle  liomber  Company  and  otheta. 
Judgment  for  defmdants,  and  plalntut  Indl- 
Tidually  and  as  tutrix  appeals.  Affirmed. 

Gayle  &  Porter,  of  Lake  Qiarles.  tot  appel- 
lant. Fnjo  &  Williamson,  of  Lake  Charlea, 
for  appellees. 

O'NIBLL,  J.  The  plaintiff  ai^eals  from  a 
judgment  rejecting  her  demand  for  damages 
for  the  death  of  R.  L.  Woods,  husband  of 
the  plaintiff  and  father  of  her  minor  chlkL 
The  suit  la  for  the  use  and  ben^t  of  the 
<^ld  as  well  aa  on  behalf  of  tbe  widow  in- 
diridoally. 

B.  I*  Woods  was  run  over  and  killed  by 
a  locomotive  tender  operated  by  the  defend- 
ant Longrllle  Lumber  Company,  on  the  rail- 
road track  of  the  defendant  Louisiana  & 
Pacific  Hallway  Company.  The  defendants 
were  engaged  in  certain  lo^clng  operations, 
and  it  appears  that  Woods  was  employed 
by  both  companies  as  a  car  rQ>alrer  at  the 
time  of  the  accident. 

While  Woods  was  engaged  at  his  work  at 
a  repair  switch  near  the  main  line  of  rail- 
road, he  was  Instructed  by  his  superior, 
the  trainmaster,  to  go  and  show  tbe  crew 
ot  an  approaching  train,  called  No.  00,  where 
to  place  a  barrel  of  oil  on  the  switch. 
Picking  up  a  hammer  and  two  wrenches, 
Woods  ran  to  the  main  line  and  balled  the 
train,  which  was  backing  np  at  a  rate  of 
about  S  or  4  miles  an  hour.  He  then  walked 
along  the  side  of  the  track,  In  the  direc- 
tion in  which  tbe  train  was  trarellng,  un- 
til it  passed  him,  when  be  went  upon  the 
track  and  followed  the  train.  At  that  time 
another  locomotlTC,  known  as  No.  OS,  was 
following  on  tbe  main  line,  traveling  back- 
ward and  shoving  its  tender  ahead  at 
a  rate  of  about  4  miles  an  boar  and  at  a 
distance  of  100  yards  or  perhaps  200  yards 
behind  engine  No.  00.  The  Mutineer  on  No. 
08  had  shut  oft  steam,  and  the  engine  was 
making  very  little  noisb  The  bell  was  not 
ringing,  and  there  was  no  lookout  on  tbe 
tender  of  No.  08.  The  view  of  the  engineer 
and  fireman  from  their  positions  In  the  cab 
was  obstructed  by  the  tender,  so  that  they 
could  not  see  an  object  on  the  tra(^  within 
a  distance  of  180  or  200  feet  in  front  of  the 
tender,  in  the  direction  in  which  they  were 
travel^. 

The  day  was  clear,  the  track  was  straight, 
and  there  was  nothing  to  obstruct  the  view  of 
the  approaching  train  from  the  position  of 
Woods. 

A  man  named  Oalney,  a  brother  of  the 
fireman  on  engine  No.  00,  but  not  an  em- 
ployd  of  either  of  the  defendants,  was  riding 
In  the  cab  of  that  engine,  and,  lookliy^  bade, 
saw  Woods  walking  down  tbe  middle  of  the 
track  at  a  distance  of  about  CEO  feet  behind 
the  engine  and  about  150  or  200  feet  in.  front 
of  the  tender  of  engine  No.  98.  These  posi- 
tions are  stated  with  refttenoa  to  12ie  direo> 


tlon  In  which  Woods  and  the  two  trains  were 
traveling,  and  not  with  regard  to  what  Is 
ordinarily  termed  the  front  end  or  the  rear 
end  of  a  train  or  locomotlva  Galney  bad  no 
reason  to  fear  that  Woods  was  not  aware 
that  engine  No.  98  was  approaching,  and, 
seeing  nothing  alarming  In  the  situation, 
turned  his  attention  elsewhere  without  tell- 
ing the  engineer  or  fireman  on  engine  No. 
00  that  Woods  was  on  tbe  tra<^.  A  minute 
or  perhaps  a  few  minutes  later  Galney  again 
looked  back  in  the  direction  of  Woods,  and 
at  that  instant  tbe  tender  of  Enj^ne  No. 
08  struck  Woods  In  the  back  and  knocked 
him  down.  Galney  immediately  signaled 
or  flagged  engine  No.  98  to  stpik.  Tbe  fire- 
man on  No.  98  caught  tbe  signal  instantly 
and  told  his  engineer  to  stop.  At  the  same 
moment  tbe  engines  <m  No.  99,  attracted  by 
Oalney*B  shouting  and  waving  to  engine  No. 
08,  looked  be<ft  and  saw  Woods  attempting 
to  rise  from  the  ground.  The  foot  board 
on  the  tender  of  Ma  98  again  struck  Um, 
reUed  him  over  case  or  twice,  and  passed 
over  blm.  Tbe  engines  Immediately  aiqplled 
the  emergency  brake  and  stopped  No.  OS. 

Woods  was  found  under  the  tender  and  near 
the  rear  end  of  it ;  that  Is,  near  the  end  that 
had  not  passed  over  blm.  One  of  the  brake 
beams  of  the  tender  was  resting  on  bis  neck, 
and  bis  neck  was  broken.  Tbe  brake  beam 
under  the  end  of  the  tender  that  had  passed 
over  him  was  also  so  near  tbe  ground  as  to 
have  Injured  him  serlonsly  if  not  fatally; 
hence  It  was  Impossible  to  know  precisely 
how  and  when  he  received  the  fatal  injury. 
His  heart  stopped  beating  ten  minutes  after 
he  was  removed  tiom  under  tbe  tender. 

Tbe  learned  counsel  fbr  the  plaintiff  admit 
that  Woods  was  guilty  of  negligees  In  going 
upon  the  railroad  track  without  observing 
that  engine  No.  08  was  approaching;  and 
they  admit  that  his  negligence,  In  walking 
along  the  track  with  his  bade  towards  the 
approaching  train  and  without  looking  back 
at  any  time  to  avoid  the  danger  continued 
until  Woods  was  struck  and  knocked  down. 
Their  contention  Is  that,  with  ordinary  care 
and  promptness,  the  engineer  on  the  loco- 
motive Na  OS  could  have  avoided  the  killing 
after  the  tender  had  struck  Woods  and  the 
engineer  was  Informed  of  the  perilous  situa- 
tion. The  plaintiff's  case  therefore  depends 
entirely  upon  the  humaoe  doctrine  of  the 
last  clear  chance. 

One  witness  testified  that  Immediateiy 
after  the  acddent  the  fireman  of  engine  No. 
08  admitted  that  he  saw  Woods  go  upon  the 
track  and  thought  tbe  latter  had  gone  across 
to  the  other  side  of  the  track.  The  fireman 
denied  having  made  that  statemmt,  and 
several  other  witnesses  who  were  vteaait 
at  the  time  the  statement  Is  supposed  to 
have  bem  made  testified  tbat  theer  did  not 
hear  it  In  our  opinion,  wlietlier  the  fire- 
man on  No.  98  did  or  did  not  see  Woods  ga 
upon  tbe  traxA  la  of  no  Importance,  espe<^- 
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ly  It  seeing  Woods  go  upon  Ha  trade,  the 
fireman  thongbt  h»  had  gone  entirely  across 
the  track. 

[1. 1]  In  support  of  Uie  oontaition  lliat  the 
engineer  on  Na  08  had  tbe  last  dear  dianoe 
to  save  the  life  of  Woods  after  knotting  him 
down,  the  plaintiff's  counsel  rely  upon  the 
following  drcnmstances  to  show  that  the 
engines  did  not  stcv  his  engine  as  quickly 
as  he  Bhoold  have  stopped  it  aftw  learning 
of  the  perilous  idtnalton:  When  the  tender 
first  struck  Woods  In  the  back,  the  hammer 
he  was  carrying  fell  beside  Uie  locomotive, 
and  the  en^neer  saw  It  When  Woods  had 
fallal  to  the  ground  and  was  being  rolled 
over  1^  the  foot  board  of  the  tender,  he 
screamed,  and  the  engineer  heard  him.  The 
danger  siiBnal  from  Galney  to  the  fireman  on 
engine  No.  D8,  the  letter's  telling  the  engineer 
to  stop,  the  falling  of  the  hammer  beside  the 
looomotlTe,  and  the  screaming  from  in  front 
of  or  under  the  tender  came  to  the  engineer 
on  en^ne  No.  98  In  such  quick  succession 
as  to  be  almost  Instantaneous.  He  put  on 
the  emergency  brake  Immediately  and  stopped 
his  engine  within  a  distance  of  8  feet  from 
where  It  was  when  the  brake  took  effect 
The  distance  his  engine  traveled  from  tbe 
Instant  the  engineer  received  the  warning  of 
danger  to  the  moment  the  engine  Btopi>ed 
was  stated  by  the  defendants'  witnesses,  and 
found  by  the  district  Judge,  to  be  20  or  30 
feet.  The  plaintiff's  counsel  contend  that  the 
distance  was  30  or  40  feet.  These  figures 
are  mere  guesses — they  can  hardly  be  con- 
sidered estimates — based  upon  observations 
made  by  the  witnesses  in  moments  of  such 
excitement  as  to  be  utterly  unreliable  for 
accuracy.  All  that  we  know,  and  all  that 
the  witnesses  could  possibly  know.  In  that 
respect.  Is  that,  If  tbe  engine  was  traveling 
at  tbe  rate  of  4  miles  an  hour.  It  moved 
nearly  6  feet  In  every  second;  that  It  re- 
quired some  time,  not  more  than  a  few  sec- 
onds, but  nevertheless  some  time,  for  the 
engineer  to  realize  tbe  situation  and  apply 
the  brakes.  During  those  few  seconds  Woods 
was  being  rolled  over  by  the  foot  board  and 
mangled  under  tbe  brake  beams  of  the  ten- 
der. No  one  knows  how  many  seconds  or 
what  fractional  part  of  a  second  elapsed 
from  the  time  that  Woods  screamed  to  the 
Instant  he  received  tbe  fatal  Injury,  nor  is 
it  within  our  province  or  power  to  fix  a 
measure  or  standard  of  responsibility  by  the 
number  of  seconds  in  which  a  locomotive 
engineer  can  or  should  realize  a  situation 
of  danger  and  apply  the  emergency  brake. 
The  law  recognizes  tiiat  locomotive  engineers 
are  human  beings,  and  It  does  not  exact  of 
them  that  their  brains  and  muscles  shall  act 
instantaneously  In  an  emergency.  The  rail- 
road company's  responsibility  depends  not 
upon  whether  the  engineer  did  all  that  might 
possibly  have  been  done  to  avoid  the  aio 
ddent.  but  upon  whether  be  nsed  the  appli- 


ances at  his  command  with  the  piomptness 
expected  of  a  prudent  and  akillfiU  man  in 
that  sltoation. 

The  doctrine  of  the  last  dear  dtance  has 
no  apidicatlon  to  a  case  In  ^riildi  tlie  negli- 
gence of  the  injured  party  continued  until 
the  moment  of  the  acddeit  and  was  the 
proximate  cause  of  It.  The  negpigoice  of 
Woods,  in  remaining  on  the  railroad  track 
without  observing  the  approaching  train,  con- 
tinued until  the  trader  of  flie  locomotive 
stmck  him.  During  the  few  seconds  when 
he  was  being  rolled  over  by  the  footboard 
and  mangled  under  the  brake  beams  of  the 
tender  of  the  locomotlTe  tlie  defauXantB*  em- 
ployte  bad  no  chance  whatever  to  save  blm. 

WheQier  It  was  negligence  on  the  part  of 
Qie  employes  of  the  d^ndant  company  to 
run  the  engine  backward,  tender  foremost, 
without  8tme  one  tm  the  tender  to  act  as  a 
lookout,  and  without  ringing  ttie  bell,  la  of 
no  Importance  In  this  case,  because  the  neg- 
ligence of  Woods  In  walking  on  the  trade 
without  observing  the  approadiing  engine 
was  the  proximate  cause  of  his  Injury  and 
death. 

The  Judgment  appealed  from  Is  affirmed  at 
the  cost  of  the  ai^lant 

SOHMERVIU^  J.,  oaaem 
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(SvVaJtna  by  As  OosrfJ 

1.  Neouogncc  «=»2~AnT0uaBzu  DarrsB— 
Duty  to  GtUBSt. 

Tbe  driver  of  an  automobile,  who  liaa  Invited 
a  guest  to  ride  with  blm,  is  not  absolved  tnm 
responsibility  tor  negligence  or  imprudence  mere- 
ly because  he  is  performing  a  gratuitous  service 
or  favor  to  his  companion. 

lEd.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  U  8,  4.] 

2.  NEOLIQBNCK  «=32  —  AtTTOUOBlXB  DaiTKB— 

LUBILITT. 

Although  an  Invited  guest  of  the  driver  of 
an  automobile,  being  a  mere  licensee,  is  not  en- 
titled to  the  consideration  due  by  a  carrier  to 
a  passenger  for  hire,  he  is  nevertheless  entitled 
to  the  bepefit  of  the  provision  of  the  Civil  Code 
that  any  act  of  negligence  or  imprudence  that 
causes  injurj  to  another  obliges  aim  who  was 
at  fault  to  pay  for  the  injury. 

[Ed.  Note.— For  other  casea^  see  NegUgaicak 
Cent.  Dig.  H  3. 4.] 

8.  NaOLIGBNOB  «=»2  —  AUTOHOBIU  DbXVB^ 

Cabe  Requibeo. 
As  a  general  rule,  it  is  the  duty  of  the  dtlv^ 
er  of  an  automobile  to  maintain  a  wpeed  suffl- 
cientty  slow  and  to  have  sneh  oantnA  of  his  car 
that  he  can  stop  within  the  distance  in  wUeh 
be  can  plainly  see  an  obstruetioQ  or  danger 
ahead.  But  that  rule  does  not  apply  to  a  case 
where  a  dangerous  situation  which  the  driver  at 
the  autwaobUe  had  no  reason  to  ^wct  suddoily 
appeared  immediately  In  firont  of  the  car. 

CEld.  Note^Fw  oOier  eases,  eee  JXt^igeuett 
Cent  Dig.  H  8,  4.] 
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4.  Mttnioifaz,  GoBPOunoirB  «e970B(1)— Ubb 
or  STBXin«--GABX  Riquzbed  —  Bxtuobdx- 

NAKT  DAHAQS8. 

A  penon  drivinc  on  a  public  hiffhway.  es- 
pecially in  an  incorporated  dtr.  hsB  a  ngbt  to 
preBume  and  to  act  upon  tbe  presumptioo  that 
the  wa7  la  safe  for  ordinary  travel,  even  at 
niglit,  and  lie  is  not  rcQuired  to  be  <m  the  lookout 
{or  extraOTdioan  dangers  or  obatroctionB  to 
which  hlB  attention  has  not  been  called. 

[Ed.  Note^FoT  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  i  ISIB.] 

5.  Negligence  ^»14,  93(1)— Automobilk  Ao- 

CIDBNT — COUUON  EnTBBFBIBE. 

N^ligence  on  the  pert  of  the  driver  of  an 
motomobUe  Is  not  imputable  to  Us  jguest  in  the 
car ;  nor  does  one  who  accepts  an  invitation  to 
ride  in  an  patomobile  thereby  engage  in  each  a 
Gommoo  enterprise  or  joint  venture  with  the 
driver  that  neither  would  be  liable  to  the  other 
for  an  act  of  negligenee. 

[Ed.  Nota^For  other  cases,  see  NegligMice, 
Cent.  Dig.  H  16.  17.  147.  148.] 

fll  Nkolioknoe  ^=>3— Autohobiu  Dbitkb— 

DUTT  TO  GUEBT. 

The  driver's  duty  and  responsibility  to  his 
suest  in  an  automobile  is  merely  to  be  careful 
and  avoid  cMnmltting  any  act  of  negligence  or 
imprudence  that  might  add  to  or  increase  the 
ordinary  danger  of  the  occupation. 

[Ed.  Note.— For  other  eases*  see  Negligence, 
Gent  Dig.  { 

7.  Neoligbncb  «s>&— Autokobiu  DBxm— 
DUTT  TO  GnuT. 

The  re8p(HuibiUty  ot  the  driver  of  an  au< 
tomoblle  for  the  safety  of  hia  guest  in  the  car  is 
not  limited  to  his  dnty  to  abstain  from  acta 
of  gross  or  willfnl  negligence,  but  demaads  that 
he  avoid  the  ordinarv  negligence  or  imprudence 
referred  t»  in  the  Cavil  Ooae. 

[Ed.  Note.— For  other  cases,  see  Negligoice. 
€ent.  Dig.  i  6.1 

8.  Municipal.    CoBPOBaTiOHS    «=s>706(l)  — 

StBCBTS— AtJTOlfOBILB  AOCIDEHT— LlABIIJ- 
TT  OF  DBIVBB. 

The  driver  of  an  automobile  is  not  answer- 
able in  damages  for  personal  injuries  inflicted 
upon  his  guest  in  the  car  as  a  result  of  an  ac- 
cident, where  the  facts  are:  The  driver  had  in- 
quired about  the  condition  of  the  thoroughfare 
before  entering  it  and  was  informed  that  it  was 
all  right:  the  car,  while  traveling  at  a  moder- 
ate speed  on  a  prominent  street  in  a  dty,  ran 
into  an  open  canal  extending  across  the  thor- 
oughfare, withoQt  any  gaard  rail,  barrier,  red 
light,  or  other  warning  of  danger;  the  glare  of 
an  electric  light  between  the  driver  and  the  ca- 
nal prevented  his  seeing  the  danger  until  it  was 
too  late  to  stop  his  car  while  gmiag  at  an  ordi- 
nary speed ;  the  driver  had  never  traveled  over 
that  route  before  and  had  no  knowledge  of  the 
dangerous  situation ;  the  guest  in  the  car  had 
traveled  over  that  route  several  times  before  and 
was  acquainted  with  the  situation,  but  did  not 
warn  the  driver  or  complain  of  the  speed. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  {  1515.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  George  H.  Thfard,  Judge. 

Action  by  Larry  Jacobs  against  Moee  Ja- 
cobs. From  Judgment  for  defendant;  idaln* 
tiff  appeals.  Affirmed. 

Robert  H.  Marr,  of  New  Orleans,  for  ap- 
pellant. Eraste  Tidrlne  and  A.  Glffen  hsrj, 
botb     New  Orleans,  for  appellee. 

CNIELL,  J.   The  plalntitt  has  appealed 

from  a  Judgment  rejecting  his  demand  for 


damages  for  personal  Injnriea  BolTered  In  an 
antomoUle  aoddent 

While  the  defendant  was  drlvlns  tate  anto- 
mobUe  along  Banks  street.  In  New  Orleans, 
at  night,  having  the  plaintiff  and  a  Mr.  Fabs 
as  his  guests  In  the  car,  be  ran  Into  tbe 
Broad  Street  canal,  overturning  tbe  car.  and 
inflicting  serious  Injury  upon  himself  and  bis 
guests. 

Tbe  plalntlfl  alleges  that  the  defendant 
was  driving  at  a  high  rate  of  speed,  without 
ordinary  care  or  regard  for  safety,  and  that 
his  running  into  the  canal  was  the  result  of 
his  gross  negligence  and  recklessness. 

The  defendant  denies  that  he  was  driving 
at  a  high  or  dangerous  rate  of  speed,  or  was 
guilty  of  any  negligence  or  carelessness.  He 
avers  that  tbe  accident  was  caused  entirely 
by  the  dangerous  situation  of  tbe  open  canal 
extending  across  Banks  street,  unprotected 
by  guard  rails,  barriers,  danger  signals,  or 
warnings  of  any  kind;  that,  befwe  going 
into  Banks  street  on  tbe  nigbt  of  the  acci- 
dent, never  having  traveled  over  that  route 
before,  he  Inquired  about  tbe  condition  of 
the  street.  In  tbe  presence  and  hearing  of  the 
plaintiff,  and  was  told  that  the  street  was 
all  right,  paved  all  the  way;  that,  wben 
be  approadwd  the  open  canal,  it  bad  tbe  ap- 
pearance of  a  w^  streak  on  the  smooth  pav- 
ed street;  and  ttaat  be  did  not  realise  tbe 
danger  until  be  was  too  close  to  the  canal 
to  atxip  bis  car  of  change  its  course  to  avoid 
tlie  aoddent 

On  tbe  nl^t  of  tbe  oeeorraice  tbe  deftod- 
ant,  with  Fahs  as  bis  guest  In  his  automobile, 
drove  by  anothn  route  than  Banks  street  to 
a  park  on  Carrollton  avmne,  where  tb^  at- 
tended a  prize  ^t,  and  met  tbe  ptaintUf, 
wbo  resided  in  the  same  apartments  with  tbe 
defendant  Yfhea  tbe  fight  was  over,  tbe  de- 
fendant Invited  the  plaintiff  to  ride  borne 
with  him.  There  were  so  many  autMnobllea 
leaving  the  amphitheatre,  going  via  Oarroll- 
ton  avenue  and  Canal  street  to  the  central 
part  of  the  <Ht7,  that  the  defendant  thought 
of  avoiding  tbe  congestion  and  confusion  by 
taking  Banks  street,  whlcb  was  a  convenient 
route  for  his  return.  When  he  and  the  plain- 
tiff and  Fahs  were  seated  In  the  car,  be  asked 
a  bystander  what  was  the  condition  of  Banks 
street,  and  was  told  that  It  was  "all  right, 
paved  all  the  way."  It  was  then  about  11 
o'clock  and  the  plaintiff's  automobile  was 
among  tbe  last  to  leave  the  park. 

Banks  street  la  a  prominent  thoroughfare, 
having  neutral  grounds  21  feet  wide  tbrou^ 
its  center  and  a  paved  driveway  20  feet  ^de 
ou  dtber  side.  Broad  street  crosses  Banks 
street  at  ri^t  angles.  The  canal  where  tbe 
accident  occurred  extoida  tbrongb  or  along 
tbe  emtet  of  Broad  street  and  across  Banks 
street  On  either  side  of  the  canal  along 
Broad  street  is  a  paved  driveway  30  feet 
wide,  crossing  Banka  street  atid  on  the  same 
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Cimde  or  wtth  It  At  tbe  Ume  of  tlie  ao- 
ddcDt  tbe  euial  warn  open  at  Oie  Interwc- 
flon  or  ends  of  tbe  flriTpwfly  aitms  Banks 
street.  The  canal  was  aboot  26  or  30  feet 
wide  at  tbe  top,  tbe  banks  sloping  to  a  depth 
of  alwat  6  feet  There  was  Utile  or  no  water 
Id  tbe  canai.  It  was  spanned  bj  a  bridge 
36  feet  wide,  tbe  center  of  which  was  In  line 
with  tbe  center  of  the  neutral  groonds  ex- 
tending along  Banks  street.  The  floor  of  the 
bridge  was  lerel  and  eren  with  the  sarface 
or  grade  of  Broad  street  and  Banks  street, 
and  waj  ballt  on  steel  I-beams,  with  no  sn- 
perstmctnre  except  the  railings  on  eltlier 
side  of  tbe  bridge.  Tbey  wen  oonstmeted  of 
gas  pipe,  abont  3  inches  in  diameter,  there 
being  two  horizontal  rails  on  6  standards 
4  feet  bigb,  tbe  end  posts  t>eing  at>oat  6  inches 
io  diameter.  Ttie  driveway  In  tbe  center  of 
the  bridge  was  22  feet  wide,  on  either  side 
of  which  was  a  footpath  0  feet  wide  and  6 
Indies  higher  than  the  sarface  of  the  drive- 
way.  the  floor  of  the  footpath  extending  12 
inches  beyond  the  railings  on  each  side  of  the 
bridge.  The  0-inch  curbing  at  tbe  edge  of 
the  footpath  on  tbe  bridge  curved  aroond 
the  ends  of  tbe  footpath  and  continued  along 
the  bank  of  the  canal,  separating  it  from  the 
driveway  on  Broad  street  The  distance 
from  the  aids  of  the  neatral  ground  on 
Banks  street  to  the  edge  of  the  bridge  on  the 
canal  was  only  49  feet 

From  tlie  foregoing  description  of  the  in- 
tersection of  Broad  street  and  Banks  street 
It  will  be  observed  that  a  vehicle  traveling 
to  or  from  tbe  central  part  of  tbe  dty  <m 
the  right  driveway  alcmg  Banks  street,'  when 
it  came  to  tbe  Intersection  of  Broad  street 
had  to  torn  rather  abruptly  to  ttie  left  at 
tbe  end  of  the  neutral  ground  on  Banks 
street  then  turn  Immediately  to  tbe  rigtat. 
cross  the  22-foot  driveway  m  tbe  bridge,  tarn' 
again  to  tbe  rl^t  to  avoid  tbe  neutral 
groand  on  the  other  aide  of  the  bridge,  then 
to  the  left  into  tbe  right  driveway  along 
Banks  street  and  proceed  on  Its  original 
course. 

Tbe  evidence  shows,  and  it  is  not  contra- 
dicted, that  It  was  not  safe^if  in  fact  it 
was  iMSslble — ^for  a  v^lde  to  n^otlate  tbe 
compound  curves  necessary  to  cross  the 
Bioad  street  bridge  at  Banks  street  except 
at  a  slow  or  moderate  speed. 

At  tbe  time  of  the  acddmt  there  were  no 
guard  rails  or  barriers  cm  the  banks  of  the 
csnal  opposite  the  ends  of  tbe  driveway  on 
Banks  street,  nor  was  there  a  red  light  or 
other  warning  of  danger  there.  The  only 
light  near  the  bridge  was  an  electric  arc 
lamp  hanging  14  feet  above  the  ground,  be- 
tween the  canal  and  the  end  of  tbe  driveway 
on  whldi  the  defendant  approached  the  canal 
that  night  Tbe  electric  lamp  was  on  the 
rigtat  side  of  the  driveway,  only  S  or  6  feet 
from  the  line  of  the  sidewalk  on  Banks 
street  and  the  curbing  along-  the  bank  of  the 
oaaal  was  22  feet  beyond  the  lamp,  in  the  di- 


rection in  wbldi  tbe  <Wyn4t«tit  wu  trac- 
ing. There  woe  small  trees  on  tlw  «tde» .  : 
<m  tbe  right  of  tbe  driveway  beCween  ~- 
lamp  and  a  person  antroacblDS  od  Bcri- 
street  as  tbe  defendant  did  tbat  Diz^t. 
the  ottier  electric  lights  mi  Banks  sCiw 
two  nearest  to  the  bridge  were  above  4* 
feet  avray,  one  on  each  side  of  tbe  tanaL 

Tbe  testimony  of  expert  and  imjoci;-— 
witnesses  on  tbe  effect  of  ligfate  duwa  -c- 
dnslrdy— and  it  Is  not  disputed — tbat 
location  of  title  electric  light  at  tte  intent. 
Hon  of  the  driveway  on  Banks  and  Br;-.: 
streets  contributed  more  than  any  otber 
ment  to  tbe  danger  of  the  dtnatlon.    In  fsr. 
we  need  no  exi>^  testimony  or  other 
denoe  to  prove  that  tbe  glare  of  an  deccrl: 
arc  light  has  a  blinding  effect  tbat  makes  r: 
Impossltde  to  see  an  <^Ject  beyond  tt  In  or 
near  the  line  of  vision.  ; 

A  s^es  at  photographs  taken  from  tlw 
viewpoint  of  a  person  In  an  automobile  it  I 
different  points  along  the  driveway  on  wbkt  I 
tbe  defendant  approadied  tbe  canal  on  tbe 
night  of  the  aoddent  corroborates  tbe  tesd 
mony  of  the  witnesses  on  the  foUowSns  fa'-'c  ~ 
At  a  distance  of  520  feet  from  tbe  canal  tb» 
trees  on  tbe  sidewalk  did  away  wltb  the 
glare  of  the  electric  light  near  the  canal,  bm  j 
ttie  banks  of  the  canal  could  not  be  seen  ai  j 
tliat  distance.  At  a  distance  of  320  feet  bos:  | 
the  canal  a  Huall  tree  on  tbe  sidewalk  ret  , 
prevented  tbe  glare  of  tlie  riectric  U^t  near  j 
tbe  canal,  but  notblng  could  be  seen  of  the 
canal  at  tbat  distance,  exc^  the  6-lndi  con- 
crete curbing,  which  was  bazdly  notlceatle. 
At  a  distance  of  110  feet  from  the  canal  the 
glare  ot  tbe  electric  Us^t  rendered  It  Impos- 
sible to  recognize  Uie  canal,  which  had  tbe 
appearance  of  a  shadow  or  wet  place  on  tbe 
paved  street  b^nd  the  light   Tbat  condi- 
tion prevailed  up  to  a  distance  of  25  or  30 
feet  from  the  edge  of  the  canal,  or  until  tbe 
traveler  came  tmder  or  neatly  under  the 
lamp.  The  expert  and  nonexpert  testimoar 
shows— and  It  Is  not  nmtradicted — that  die 
dirt  banks  of  the  canal  did  not  reflect  bat 
absorbed,  the  light  w  that  to  a  travder  ap- 
proachlng  the  canal  and  coming  under  tbe 
electric  lamp  it  bad  tbe  appearance  oit  a  shad- 
ow or  wet  streak  across  the  paved  drivevaj 
until  he  came  too  close  to  stop  his  vehicle  or 
turn  aside  to  avoid  an  accident 

The  description  we  have  given  of  the  sltna- 
tlon  refers  to  the  time  of  the  accldcst 
Thereafter,  on  account  of  that  aoddent  and 
four  or  five  otiier  automobile  accidents  tbat 
occurred  there,  the  mnnldpal  authorities 
placed  barriers  at  the  edge  of  the  canal  and 
red  lights  on  the  bridge,  and  they  have  since 
covered  tbe  canal  at  tbe  Intersectloa  of 
Banks  street 

Tbe  plalntlfTs  automobile  was  a  one-seat 
runabout  The  top  was  folded  back  and  tbe 
wind  shield  was  lowered,  out  of  commlsslotL 
The  weather  beli^  very  warm,  the  d^aidaal 
bad  removed  his  bat  He  had  the  foil  bene- 


Digitized  by  Google 


JACOBS  T.  JACOBS 


996 


ftt  of  wbatever  light  was  fftTorable  to  hlB 
view  and  had  all  of  the  blinding  effect  of 
that  whl(di  glared  In  bis  face.  He  had  no 
knowledge  or  warning  of  the  dangerous  sltr 
nation  of  the  Broad  Street  canal;  nor  had 
his  guest  Fahs,  as  far  as  the  recoM  shows. 

The  plaintiff,  testifying  In  his  own  behalf, 
admitted  that  he  had  traveled  over  that 
route  several  times  before,  In  other  automo- 
biles, and  had  a  general  knowledge  of  the 
situation  of  the  bridge  over  the  Broad  Street 
canal,  but  said  he  bad  had  no  experience  or 
knowledge  of  the  operation  of  an  automobile. 
He  did  not  know  the  difference  betwe^  a 
speedometer  and  a  carburetor,  as  be  express- 
ed it  He  said  he  was  no  Judge  of  the  speed 
of  an  automobile,  couldn't  tell  whether  a  car 
was  going  20  miles  or  60  miles  an  hoar ;  but 
be  afterward  said  that  he  could  Judge  the 
speed  between  10  miles  and  20  miles  an  hour. 
When  asked  why  he  blamed  the  defendant 
for  the  accident,  he  replied  that  the  latter 
was  driving  at  a  rapid  rate  of  speed.  He 
said  that  his  only  reason  for  thinking  the 
speed  was  excessive  was  that  the  defendant's 
car  passed  several  others,  but  none  passed 
his,  on  the  road  from  the  park  to  the  place 
of  the  accident.  He  did  not  deny,  but,  on 
tt^e  contrary,  in  effect  admitted,  that  he  did 
not  at  any  time  before  the  accident  consider 
the  speed  at  which  the  plaintiff  was  driving 
dangerous  or  excessive.  He  said  he  had  rid- 
den with  the  plaintiff  several  times  before, 
had  never  had  cause  to  complain  of  his  man- 
nev  of  driving,  regarded  him  as  a  safe  and 
careful  driver,  and  trusted  entirely  in  his 
skill  and  Judgment  on  the  night  of  the  acci- 
dent. He  admitted  that  It  did  not  occur  to 
him  at  any  time  during  the  drive  that  re- 
sulted in  the  accident  tbat  there  was  any 
danger  in  the  speed  or  manner  of  the  de- 
fendant's driving,  or  that  the  defendant  was 
doing  anything  that  he  should  not  do.  He 
did  not  Inform  the  defendant  of  the  location 
of  the  bridge  or  the  open  canal,  and,  In  ef- 
fect, he  admitted  that  he  did  not  think  of 
those  conditions  before  the  accident.  His 
explanation  as  to  why  he  did  not  warn  the 
defendant  of  the  danger  is  given  la  the  fol- 
lowing excerpt  trom  his  testimony  on  cross- 
examination,  viz.: 

"Q.  Did  you  see  anything  of  this  canal  before 
you  struck  it?  A.  I  saw  it.  That's  all  I  can 
remember  about  it  Q.  You  saw  the  canal  be- 
fore you  struck  it?  A.  I  presume  I  saw  it 
Q.  You  didn't  tell  Mr.  Mose  Jacobs  that  you 
Baw  anything  ahead?  A.  I  never  dictate  to  a 
driver  what  I  see.  I  didn't  want  to  disturb  Mr, 
Moss  Jacobs  or  any  other  driver." 

The  idalntlff  denied  having  heard  the  de- 
fendant inquire  about  the  condition  of  Banks 
street  before  leaving  the  park.  But  the  de- 
fendant and  Fahs  testified  that  the  conversa- 
tion took  place  while  the  three  men  were 
seated  t(^ther  in  the  automobile. 

The  plaintiff  was  rendered  unconsdons  by 
the  accident  and  did  not  regain  consciousness 
until  7:30  the  next  momlt^.  He  testified 
that  a  few  days  after  the  acddent,  wtaUe  bt 


and  the  defendant  were  at  the  Infirmary,  be 
was  taken  on  an  invalid  chair  to  the  defend-, 
anf  s  room  or  ward,  and  In  their  conversation 
the  defendant  said  he  did  not  know  how  the 
accident  had  happened,  but  that  he  saw  so 
many  machines  ahead  of  him  at  the  time 
that  he  must  have  got  puzzled  and  lost  hia 
wits. 

The  defendant  testified  that  he  did  not  re- 
member making  that  admission,  and  denied 
that  he  had  got  puzzled  or  rattled  when  he 
approached  the  canal.  He  said  he  had  trav- 
eled at  a  speed  varying  from  14  to  18  miles 
an  hour  on  his  return  from  the  par^;  that 
he  passed  one  or  two  or  perhaps  three  au- 
tomobiles on  the  road ;  and  that  one  passed 
him  a'  short  time  before  he  went  Into  the 
canal.  He  testified  that  the  accident  was  due 
entirely  to  the  fact  tliat  he  did  not  know  of 
the  dangerous  situation,  of  the  bridge  being 
out  of  the  line  of  the  driveway,  or  of  the 
open  canal  across  the  driveway;  that  the 
electric  light  in  frmit  of  him  gave  the  canal 
the  appearance  of  a  wet  place,  as  if  the 
street  had  been  sprinkled  there,  and  he  did 
not  realize  the  danger  until  he  was  within 
10  feet  from  the  bank  of  the  canal,  when  It 
was  too  late  to  avoid  the  accident. 

Mr.  Fahs  testified  that  the  car  was  travel- 
ing at  a  rate  of  about  IS  miles  an  hour  at 
the  time  of  the  accident,  and  that  he  did  not . 
see  the  canal  imtil  the  Instant  when  the  car 
plunged  into  it. 

A  professional  chauffeur,  as  a  witness  for 
the  plaintiff,  testified  that  the  defendant's 
automobile  passed  his  a  short  time  before 
the  accident  traveling  at  such  a  high  rate 
of  speed  that  the  witness  said  to  tiimself, 
"That  fellow  will  do  some  humbug."  He 
said  he  thought  the  speed  was  then  about  30 
or  35  miles  an  hour,  but  that  he  did  not 
know  at  what  speed  the  car  was  traveling 
when  it  ran  into  the  canal ;  that  he  was 
then  four  or  five  blocks  from  the  canal. 
From  which  we  assume  either  that  the  wit- 
ness* car  was  going  very  slow  or  that  he  was 
very  far  from  the  scene  of  the  accident  when 
the  defendant's  car  passed  his.  He  said  the 
dust  of  the  street  prevented  his  seeing  the 
defendant's  car  after  it  passed,  but  that  be 
heard  the  blow-out  or  explosion  of  the  tires 
and  the  smashing  of  the  wind  shield  when 
the  car  went  Into  the  canal.  As  a  matter  of 
fact,  the  tires  did  not  burst,  nor  was  the 
wind  shield  brtriten.  Strange  to  say,  the  car 
was  not  very  badly  damaged ;  It  was  pulled 
Into  town  on  Its  own  wheels  that  night 

Two  other  witnesses  who  had  returned 
from  the  prize  fight  together  in  an  automo- 
bile testified  that  the  defendant's  car  passed 
their  car  before  the  accident  One  of  th^ 
testified  that  the  defendant's  car  was  g<^g 
at  a  speed  of  26  or  80  miles  an  hour  when 
it  passed.  He  said,  and  insisted,  that  he  was 
800  or  1,000  feet  from  the  canal  when  the 
defendant's  car  passed,  and  that  be  was 
about  800  feet  from  the  canal  when  the  ac- 
ddent  occurred.    His  traveling  companion. 
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however,  said,  and  Insisted,  tbat  he  was  only 
aboat  100  feet  from  the  canal  when  the  de- 
fendant's car  passed,  and  that  he,  the  wit- 
ness, was  only  40  or  50  feet  from  the  canal 
when  the  accident  happened.  He  said  he  did 
not  know  how  fast  the  defendant'e'car  was 
going  when  It  passed,  bnt  that  his  (the  wit* 
ness')  car  was  traveling  at  about  20  miles 
an  hour.  The  conflict  in  the  testimony  of 
the  two  witnesses  last  referred  to  as  to  the 
place  at  which  they  were  when  the  defend- 
ant's car  passed  them,  and  as  to  where  they 
were  when  the  accident  occurred,  detracts 
somewhat  from  the  reliability  of  th^  esti- 
mates of  the  speed. 

We  are  Informed  by  the  testimony  in  this 
case  that,  according  to  a  well-recognized  mle 
of  ethics,  an  automobUe  driver  always 
speeds  np  his  car  after  be  has  signaled  his 
desire  to  pass  a  car  In  front  of  him  and  the 
latter  has  steered  to  the  r^ht  of  the  road ; 
the  object  being  to  avoid  dnsting  the  occu- 
pants of  the  other  car  unnecessarily,  and  to 
avoid  keeping  it  crowded  to  the  side  of  the 
road  any  longer  than  is  necessary.  Hence 
the  witnesses  who  testifled  to  the  speed  at 
which  the  defendant's  car  passed  the  other 
two  cars  on  the  road  saw  It  perhaps  speed- 
ing faster  than  it  traveled  at  other  times 
that  night. 

Another  professional  chauffeur,  as  a  wit- 
ness  for  the  defendant,  testified  that  he  pass- 
ed the  defendant's  car  coming  from  the  prize 
fight  at  a  point  about  seven  blocks  from  the 
scene  of  the  accident,  and  tbat  the  defend- 
ant's speed  was  then  only  about  12  or  16 
miles  an  hour. 

We  have  given  a  synopsis  of  all  of  the  tes- 
timony on  the  subject  of  the  speed,  at  which 
the  defendant  was  driving  before  and  at  the 
time  of  the  accident  The  preponderance  of 
the  evidence  is,  In  our  oplolcm,  not  that  the 
speed  was  excessive,  but  to  the  contrary,  that 
it  was  moderate.  The  testimony  of  the  pluin- 
tUE  on  that  subject  is  rather  favorable  to  the 
defendant,  and  that  of  the  latter  Is  entitled 
to  as  much  consideration  as  Is  that  of  any 
other  disinterested  witness,  because  tbe  record 
discloses  that,  on  account  of  his  indemnity 
Insurance,  the  defendant  has  little  or  no  finan- 
cial Interest  in  the  defense  of  this  suit 
The  fact  that  the  car  went  Into  tbe  canal  Is 
not  a  case  where  res  Ipsa  loquitur  with  re- 
gard to  the  speed  at  wliich  the  car  was  go- 
ing, because  the  evidence  shows  conclusively 
that  the  d^endant  could  not  have  avoided 
running  into  tbe  canal,  although  he  was  go- 
ing at  a  moderate  speed  when  he  dlaoovered 
the  danger. 

Our  conclusion  from  Qie  evidence  is  that 
the  defendant  was  not  at  fault  for  failing  to 
see  the  canal  sooner  than  he  did. 

The  question  of  law  to  be  decided  Is 
whether  the  defendant  was  guilty  of  negli- 
gence in  his  failure  to  maintain  such  a  slow 
^eed  that  he  might  have  avoided  tbe  acci- 
dent when  he  saw  the  danger.  It  the  de- 
fendant was  gnUty  of  negligaice  la  tbat  re- 


spect, was  tbe  plainttfTa  acqnieeoence  in  tbe 
speed  at  which  the  car  was  going  sncb  con- 
tribntory  negllgmoe  on  his  part  as  to  pre- 
vent his  recovering  damages  for  the  Injur 
he  suffered? 

[1 1  We  agree  with  the  learned  counsel  for 
the  plaintiff  that  one  who  invites  another  to 
ride  with  him  as  bia  guest  in  an  automobile 
Is  not  absolved  from  responsiUllty  for  negli- 
gence or  imprudence  merely  because  he  la 
performing  a  gratuitous  service  or  Cavor  to 
his  guest 

[2]  Although  an  Invited  guest  of  tiie  driver 
In  an  automOUI^  being  a  mere  Ucense^  is 
not  entitled  to  the  consideration  due  by  a 
carrier  to  a  passenger  for  hire,  he  is  never- 
theless oitltled  to  the  braiefit  of  the  provi- 
sion of  our  Civil  Gode  that  any  act  of  neg* 
ligenoe  or  imprudence  that  causes  injury  or. 
loss  to  anoth^  obliges  lilm  who  was  at  fiinlt 
to  pay  for  the  injury  or  loss.  R.  a  C  2310^ 
2316.  That  provision  of  the  Code,  however. 
Is  controlled  by  the  word  ''fiinlt.''  If  there 
was  no  foult  In  the  defoidanf s  drirlng  at 
the  speed  he  maintained — ^If  that  speed  was 
not  In  itself  a  matter  of  negligaice  or  im- 
prudence, under  die  drcamstances  and  con* 
dltiona  prevalling^e  Is  not  reeitonstble  for 
the  unfortunate  result. 

[8}  We  are  referred  to  the  decision  of  the 
Supreme  Cburt  ot  Wlscondn  in  the  case  of 
Lanson  v.  Town  of  Fond  dn  Uic,  rq^orted  In 
141  Wis.  57,  123  N.  W.  629,  25  li.  IL  A.  (N. 
S.)  40,  135  Am.  St  Bep.  30,  to  support  the 
general  proposition  that  it  is  the  duty  of  the 
driver  of  an  automobile  to  maintain  a  speed 
sufficiently  slow,  and  maintain  sndi  control 
of  his  car,  that  he  can  Btop  within  Qie  dis- 
tance in  whldi  ha  can  plainly  see  an  object 
or  obstructton  ahead  of  Um.  Tbat  mle  la 
subject  to  certain  modiflcattons.  It  cannot 
apply  to  a  case  where  an  object  or  obstruc- 
tion which  the  driver  of  an  automobile  has 
no  reason  to  expect  appears  suddenly  Imme- 
diately in  front  of  his  automobll&  In  the 
case  cited  the  plaintiff  was  denied  the  right 
to  recover  damages  from  the  municipality 
for  injuries  siistalned  by  his  running  into  an 
excavation  in  the  highway,  because  he  was 
guilty  of  contributory  negligence.  He  was 
driving  over  a  strange  road  on  a  dark,  rainy 
night  He  Iiad  only  one  lamp  on  bis  automo- 
bile, and  it  was  tilted  downward  so  as  to 
throw  the  light  into  the  wheel  tracks  In  the 
road!  He  could  not  see  an  object  more  than 
10  or  12  feet  ahead  of  him,  and  his  speed 
was  such  that  he  could  not  sti^  his  ma- 
chine within  a  distance  less  than  15  or  20 
feet  It  was  held  that,  although  the  speed 
at  which  the  plaintiff  was  traveling  when 
the  accident  occurred  would  have  been  a  safe 
and  moderate  speed  onder  other  dream- 
stances,  it  was  a  dangerous  8i>eed  under  the 
conditions  prevailing.  The  sound  principle 
of  law  invoked  and  applied  In  tbat  case  has 
no  appUcatloii  to  the  lacti  «f  the  case  b»> 
fore  ns. 
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[4]  The  rule  la  well  eatabllsbed  In  the  Jn- 
lisprndence  of  tWs  state  that  a  person  na- 
Ing  a  public  highway,  especially  in  an  In- 
corporated dty,  has  a  right  to  presame  and 
to  act  upon  the  presumption,  that  the  way  Is 
safe  for  ordinary  travel,  even  at  nl^t,  and 
he  Is  not  required  to  be  on  the  lookout  for 
eitraOrdinary  dangers  or  obstructions  to 
which  his  attenUon  has  not  been  called. 
Nessen  v.  Oity  of  New  Orleans,  134  La.  456, 
64  South.  286,  61  U  R.  A.  (N.  S.)  324 ;  Stern  v. 
Darles,  128  La.  182,  54  South.  712;  McCor- 
mad£  V.  Robin,  126  La.  684,  52  South.  779, 
139  Am.  St  Rep.  549;  Rock  t.  American 
Construction  Co.,  120  La.  831,  45  South;  741, 
14  U  R.  A.  (N.  S.)  663 ;  Weber  v.  Union  De- 
Telopment  &  Construction  Co.,  118  La.  77,  42 
South.  652,  12  Ann.  Cas.  1012;  Mahnke  t. 
N.  O.  C.  &  L.  H,  Co.,  104  La.  412,  29  South. 
62,  quoting  2  Thompson  on  Negligence,  1197, 
and  many  decisions;  Shldet  v.  Dreyfoss  Oo. 
60  La.  Ann.  284,  23  South.  837. 

As  far  as  the  defendant  knew,  or  ordinary 
caution  required  blm  to  know,  the  road 
ahead  of  him  was  eafe.  The  plaintiff  knew, 
but  perhaps  forgot,  that  there  was  danger 
ahead.  His  fiillure  to  remember  that  the 
bridge  was  oat  of  line  with  the  driveway  and 
that  there  was  an  opea  canal  ahead,  and  his 
failure  to  warn  the  defendant  when  he  saw 
tliat  the  latter  did  not  know  of  the  danger, 
was  the  only  neglect  on  the  part  of  any  oc- 
cupant of  the  car  that  caused  or  contributed 
to  the  acddent 

[I]  We  do  not  hold  that,  if  the  defendant's 
Ignorance  of  the  cwdltlon  of  the  road  ahead 
him  was  In  Itself  negligence,  that  negli- 
gence would  be  imputable  to  the  plaintiff, 
who  was  only  a  guest  in  the  car ;  nor  do  we 
hold  that  the  plaintiff,  by  aecciiting  the  de- 
^dant'8  Invitation  to  ride  In  the  car,  there- 
by engaged  in  a  common  enterprise  or  Joint 
venture  with  him  in  which  nether  wonld  be 
liable  to  the  other  for  an  act  of  n^Ugenoe. 

[6, 7]  What  we  maintain  in  this  case  la 
that  a  man  wluK  possessed  of  all  bis  fiacnl- 
tles  and  knowing  tliat  there  Is  always  wnne 
danger  in  traveling  in  an  antomobUe,  ac- 
cepts an  Invitation  to  ride  as  the  goeet  of 
ibe  driver,  assumes  the  ilak  of  the  ordinary 
dangers  of  wbich  be  is  aware,  and  cannot 
bold  the  driver  of  the  car  reqjKmsible  in  dam> 
ages  fbr  an  accidmt,  if  there  was  no  fault 
or  n^fllgaice  or  impmdoice  on  tbe  driver's 
part  Hie  driver's  duty  and  responsibility  is 
merely  to  be  careful  and  avoid  committing 
any  act  of  n^Ugence  or  Imprudence  that 
might  add  to  or  increase  the  ordinary  dan- 
ger of  tbe  occupation.  With  regard  to  the 
care  due  by  the  driver  of  an  antomobUe  for 
the  safety  of  a  passenger  riding  as  his  guest, 
we  do  not  recognize  tbe  distinction  referred 
to  In  some  jurisdictions  between  gross  or  will- 
ful negligence  and  the  ordinary  negllgenoe 
or  imprudence  referred  to  In  the  provlslonB 
of  our  Civil  Code,  arts.  2316  and  2316.  We 
agree  with  the  doctrine  recognized  by  the 


Court  of  Appeals  of  Kentn<^  In  Beard  v. 
Klusmrier,  158  Ky.  163,  164  S.  W.  819.  50 
U  R.  A.  (N.  S.)  1100.  Ann.  Cas.  1915D,  342, 
and  approved  by  the  Court  of  Appeals  of 
Maryland  in  Fltzjarrell  v.  Boyd.  123  Md. 
487,  91  Atl.  547,  that  a  guest  in  an  automo- 
bile is  entitled  to  demand  that  his  host  shall 
exercise  ordinary  care  for  safety  in  driving 
the  car.  and  that  the  letter's  liability  Is  not 
confined  to  acts  of  gross  negligence  or  will- 
ful recklessne»a. 

[8]  Oar  review  of  the  decisions  cited  by 
the  learned  counsel  for  the  plaintiff  discloses 
that  in  every  case  referred  to  In  which  the 
driver  at  a  vehicle  was  held  liable  in  dam- 
ages for  an  accident  resulting  in  injury  to 
his  guest  in  the  vehicle  the  accident  was  the 
result  of  negligence  on  the  part  of  the  driver, 
and  the  guest  was  not  guilty  of  contributory 
negllgfflice.  For  example,  In  Pigeon  v.  Lane 
(decided  by  the  Supreme  Court  of  Errors  of 
Connecticut)  80  Conn.  237.  67  AtL  886,  11 
Ann.  Cas.  371,  tbe  defendant  undertook  to 
convey  In  a  sleigh  a  boy  14  years  of  age.  an 
employe  of  the  defendant,  to  the  place  where 
he  was  to  work  for  the  defendant  The  driv- 
er who  was  put  in  charge  of  the  sleigh  by 
the  defendant  was  guilty  of  negligence  In 
overloading  the  sleigh  and  recklessly  and 
negligently  running  into  a  bridge  and  In- 
juring the  boy.  In  Beard  v.  Klusmeler,  supra, 
the  defendant  had  Invited  the  plaintiff  and 
another  woman  and  two  men  to  ride  witb 
him  in  his  automobile  at  night  He  drove 
the  car  at  a  high  rate  of  weed,  and,  when 
another  automobile  driver  attempted  to  pass 
him,  be  raced  with  the  other  car  at  a  very 
dangerous  speed.  The  plaintiff  protested  and 
bc^Eged  bim  to  stop  and  pomit  ber  to  get 
out  of  tbe  car,  but  be  rtfnaed.  He  ran  into 
a  pile  of  buildiiv  material  stacked  in  tbe 
street,  wrecking  the  car  and  seriously  injur- 
ing tbe  plaintiff.  In  Haybory  v.  Slvey,  18 
Kan.  291,  the  defendant  invited  tbe  plaintlfl 
to  ride  with  bim  In  bia  buggy.  The  defend- 
ant, who  wM  driving  tbe  borae^  challetiged 
anotber  driver  for  a  rao^  and  wbl|^)»d  up 
Us  borse  to  peas  tbe  otbst.  Tbe  plaintiff,  in 
great  fear,  begged  the  defendant  to  stop  and 
let  blm  get  oat,  but  tbe  defendant  continued 
tbe  race  at  a  recklesa  Qteed  until  be  ran  into 
a  stone  fence,  overturning  tbe  buggy  and  in- 
juring tbe  plaintiff.  In  Lochbead  v.  Jraisen, 
42  Utah.  90,  129  Pac  347,  the  act  of  negli- 
gence complained  of  was  the  defendant's 
running  his  aut(»uoblle  at  a  high  and  danger- 
ous rate  of  speed,  resulting  in  an  accldent 
in  which  Lochbead,  who  was  riding  with  the 
defendant  as  his  Invited  guest,  was  killed. 
The  trial  Judge  charged  the  Jury  that  If  the 
defendant  did  not  use  due  diligence  in  driv- 
ing the  car,  he  was  liable  in  damages  for  the 
resulting  accident  and  that  the  Jury  was  to 
consider  tbe  manner  of  the  defendant's  driv- 
ing the  car  and  determine  whether  he  bad 
exerdaed  reasonable  care.  On  appeal  tbe 
charge  was  oondemned.  not  because  the  ap- 
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Palate  conit  did  not  approTe  tlie  doctrine  i9- 
qairing  tbe  defOidaat  to  vserdaB  ordinary 
care,  but  becaase  the  charge  presented  a 
question  of  n^il^^ence  for  beymd  tbat  charg- 
ed in  the  complaint,  and  permitted  the  Jtuy 
to  base  a  Terdict  upon  a  mere  fidlnre  to  keep 
a  reasonable  lookout  for  obstructlmis  or  dan- 
gers in  tbe  rood.  We  do  not  understand  tb&t 
the  appellate  onirt  would  have  cmdemned 
the  charge  If  the  crauplolnt  on  which  the  suit 
was  founded  had  charged  a  lack  of  ordinary 
care.  In  Patnode  t.  Foote  (Appellate  Divi- 
sion of  the  Supreme  Court  of  New  York)  163 
App.  Dlv.  494. 138  N.  T.  Snpp.  221,  the  plain- 
tiff, who  was  traveling  as  a  guest  In  the 
defendant's  buggy,  protested  against  the  redc- 
less  speed  at  which  the  def^idant  drove  the 
horse;  but  the  defendant  continued  the  reck- 
less driving  until  he  collided  with  a  wagon, 
throwing  the  plalntifl  to  the  ground  and  In- 
juring him.  The  only  contentliHi  of  the  de- 
fttidant  in  that  case  appears  to  have  been 
that  he  owed  no  duty  or  care  tor  the  plaln- 
tUTs  safety,  because  he  was  rendering  blm 
a  gratuitous  service  at  the  time  of  the  aod- 
dent  The  vradlct  awarding  damages  to  the 
plaintiff  was  affirmed  on  appeal,  on  the  doc- 
trine of  Pigeon  V.  Lane,  mpn.  In  FlbJarreU 
V.  Boyd,  supra,  the  c(HnpIMnt  was  that  the 
defendant  drove  his  automobile  reck- 
lessness, negligence,  and  want  of  car^  as  a 
result  of  which  it  skidded  and  struck  a 
telegraiih  pole,  overturned,  and  inflicted  per- 
sonal injuries  upon  the  plaintiff,  who  was 
the  d^endant's  invited  guest  In  the  car.  The 
plaintlfTs  declaration  contataied  the  auc- 
tion that  he  had  at  the  time  protested  against 
tbe  defendant's  reckless  driving;  and  we 
assume  that  tbat  allegatl<m  was  borne  out  by 
the  evidence,  from  the  fact  that  the  court 
found  that  the  facts  of  the  case  were  very 
similar  to  those  in  the  case  of  Beard  v.  Elu»- 
meler.  In  Boutledge  v.  Bamblw  Automobile 
Co.  (Court  of  Olvll  Appeals  of  Texas)  95  S. 
W.  749,  the  i^lntiff  waa  the  invited  guest 
of  a  party  of  men  and  women  who  bad  hired 
an  antomc^ile  from  the  defendant  company 
for  a  Joy  ride.  The  chauffeur  waa  the  de- 
fendant's employ^.  In  his  testimm^  be  vir- 
tually admitted  that  he  was  entirely  at  fault 
for  the  accldrat  that  resulted  in  injury  to 
the  plaintiff.  He  admitted  that  he  was  trav- 
vellng  at  met  a  liigh  rate  of  q;>eed  that  he 
knew  he  could  not  negotiate  a  torn  In  the 
road  which  he  knew  was  ahead;  that  he  did 
not  slow  up  for  the  curve  because  at  the  time 
he  did  not  know  where  he  was.  The  car 
dashed  into  a  wire  fence  The  passengers 
who  had  hired  the  car  and  had  invited  the 
plaintiff  to  tide  with  them  were  nnaoQualntp 
ed  with  the  road  and  did  not  know  of  the 
torn  or  curve  ahead  of  them.  Tb^  had 
ni^ed  the  chauffeur  to  Increase  his  speed  and 
"bum  the  air."  The  plaintiff  sat  on  the  front 
seat  with  the  chauffeur,  but  did  not  nrge  or 
request  the  chauffmr  to  drive  fast,  nor  did 
he  protest  against  the  taat  driving.  Tbe 


court  found,  however,  that  the  plaintiff  bad 
not  acquiesced  In  tbe  orders  given  to  the 
ehauffenr  by  those  who  had  hired  the  auto- 
mobile and  whose  guest  the  plalntifl  was. 
On  a];^>eBl  the  Texaa  court  said  that,  it  it 
had  appeared  ttiat  the  plaintiff  had  urged  the 
AHver  of  the  automobile  to  go  at  a  hl^  rate 
of  speed,  or  If  he  had  acquiesced  in  tbe 
demand  of  bis  comrades  for  a  high  rate  of 
speed,  and  If  the  chauffeur  bad  thereby  been 
Induced  to  go  at  an  nnsaffe  rate  of  speed,  and 
the  accident  occurred  by  reasm  ot  such  high 
rate  of  .speed,  thai  the  plaintUTs  nei^^ience 
would  have  ctmtrlbuted  to  the  result,  and 
be  could  sot  recover.  In  that  case  the  jdaln-. 
tiff  was  not  aware  of  the  dangerous  condition 
of  the  road  ahead,  but  the  diauffenr,  for 
whose  negllgraice  the  defmdant  was  respon- 
8U)le,  did  know  of  tbe  danger.  In  tbe  presoit 
case  tbe  plaintiff  knew  of  tlie  dangerous  con- 
dition of  the  road  ahead,  but  the  deftodant 
was  unaware  of  it. 

Our  conclusion  Is  that  the  defendant  was 
not  guilty  of  any  negligence,  and  that  he  Is 
not  liable  In  damages  for  the  injuries  which 
the  plaintiff  suffered  from  tbe  accident. 

Tbe  Judgmrat  appealed  from  Is  affinned 
at  the  cost  of  the  appellant 

SOMMEaVILLB,  concuriL 

a«  Lft.  2W> 

No.  20072. 

SEBIO  V.  AUDRIOAN  BREWING  CO. 
(Supreme  Court  of  Louisiana.   March  12,  1917. 
Behearing  Denied  April  16^  1917.) 

(Syttahua  by  the  Court,) 

1.  COBPOEA.Tions  ®=>42^ToaT  OF  Aqeht— 

KBKPinO  DOQ— LlABIUTT. 
It  la  hardly  to  be  expected  that  the  entire 
power  of  a  brewing  corporatioii  will  be  invoked, 
or  that  even  a  reiiolution  of  its  board  of  direc- 
tors will  be  considered  necessary  to  antbMlie 
the  keeping  of  a  dog  in  its  bottling  plant,  wh^- 
er  to  kill  rats,  or  as  a  mascot  or  aooroe  of 
amusement  to  its  employ^;  but  those  who  are 
vested  with  tbe  corporate  authority  are  bound 
to  know  that  a  6og  so  kept,  with  tbe  knowledge 
and  approval  of  the  agent  whom  they  place  in 
chorse  of  the  plant,  is  a  danseroos  anlmoL 
which  threatens  injuir  to  innocent  people,  and 
the  fact  that  they  choose  to  dose  their  ejea 
to  that  condition  is  not  a  good  defense  to  an 
action  in  damages  by  a  person  who,  without 
fault  (HI  bis  part,  has  been  bitten  by  the  dog. 

[EM.  Note.— For  other  cases,  see  ConKnationi^ 
Cent  Dig.  f§  1682-1696,  1906.  1906.1 

2.  Damages  ^87(1)  — Chvn.  Oa«s— Pmn- 

TIVB  DaUAQXS. 

Our  law  does  not  autb<»ise  the  inflietioii  of 
punitive  damagee  in  dvll  coses. 

tBd.  Note.— For  other  cases,  see  Damagas, 
Out  I^.  II  188-100;  182.] 

(Additional  SylMiM  by  Bditorial  SU^^ 
8.  Oobpooations  «s>428(8)— KNOWUraoa  or 

AOEtTT — EJlTttOT. 
Knowledge  acquired  by  on  agent  in  transact- 
ing the  business  of  the  corporation  will  be  im- 
puted to  it. 

[Ed.  Note.— For  other  cases;,  see  GorporatiM, 
Out  Dig.  I  ITtiO.] 
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4.  COBPOKATTONS  ^3>423— TOBT  OT  AOIITT— 

XaABTLTTY. 
A  corporatitH),  like  a  oatuTBl  person,  la  li- 
able tor  the  torts  of  its  agent  when  acting  with- 
in the  scope  or  apparent  scope  of  his  authmity. 

[Ed.  Note. — For  other  casos,  see  Corporations, 
Cent  Die  Si  109^1695,  1908.  1906.T 

B.  Anihau  «=:>66^  —  LUBiXJIT  3roB  Dak- 
AOES. 

One  who  harbors  a  dan^erons  animal  on 
his  premises  likely  to  do  mischief  does  so  at 
bis  peril,  and  is  answerable  for  all  damages  re- 
sulting from  its  escape. 

[Kd.  Note.— For  other  cases,  see  Animals, 
Cent  I>ig.  S  231.] 

6.  Animals  «=>74(6)— Doa  Bitb— Adequate 
Dahaoes. 

Plaintiff  bitten  on  the  hand  by  a  dog  and 
subjected  to  physical  suffering  in  the  admiustra- 
tlon  of  the  Pasteur  treatment  and  to  mental 
suffering  from  the  knowledge  that  he  had  been 
bitten  by  a  mad  dog'.  In  view  ot  his  pecuniary 
loRH  not  exceeding  9100,  would  be  allowea 
$1,000  damages. 

[E^.  Note.— For  other  eaaim,  see  Aiilm«l», 
Gent.  Dig.  SS  26fr-271.] 

O^dl,  3^  dissenting  In  part. 

Ai^>eal  tnm  CUtII  DlBtrict  Gonrt,  ^rish 
of  Orleans ;  Porter  ParKer,  Judge. 

Action  by  John  Serto  against  the  American 
Brewing  Company.  Jodgment  for  defend- 
ant, and  plaintiff  appeals.  Judgment  set 
aside,  and  Judgment  ordered  in  favor'  of 
plaintiff  against  defendant  in  tlie  sum  of  $1,- 
000,  wltb  interest  ftom  the  date  ot  the  Judg- 
ment. 

Malcolm  J.  Taylor  and  John  J.  McClos- 
feey,  all  of  New  Orleans,  for  appellant.  Lonle 
&  Lemle,  of  New  Orleans,  for  ap[>eUee. 

Statement  of  the  Case. 

HONROn,  C.  J.  fnils  case  oomeB  up  on 
appeal  from  a  Judgment  rejecting  plaintllTB 
demand  for  dame^es  for  Injnrr  and  snfler- 
li^  resulting  from  the  bite  of  a  dog  alleged 
to  have  been  the  property  «f  defendant,  and 
a  Tlclons  brute,  to  the  knowledge  of  defend- 
ant's officers.  Defendant  admits  that  plain- 
tiff was  bitten  hy  the  dog,  and  at  the  time 
and  place  stated  in  the  petition,  but  denies 
ownership  of  the  animaU  or  Uablltty  with 
reqwct  to  tt ;  also  denies  that  it  was  vldous, 
or.  If  Tldons,  that  it  (defendant)  was  aware 
of  that  fact.  It  "admits  that  said  dog  was 
bom  and  reared,  and  stayed,  on  the  prem- 
ises of  your  respondent,  •  •  *  but  de- 
nies that  it  was  either  bom  ta  kept  on  the 
said  premises  with  the  knowledge  and  con- 
sult of  yoor  respondent  or  of  any  <tf  Ita 
agmta  who  had  antliorltT  to  keep  the  said 
dog  m  its  pranlses." 

We  find  from  the  evidence  that  defendant's 
business  is  divided  into  departments,  and 
that  a  competoit  man  is  placed  in  charge 
of  each  department;  that  the  bottling  de- 
partment is  situated  on  Bienville,  between 
Boyal  and  Bourbon  streets,  and  at,  and  pri- 
or  to,  the  occurrence  here  In  question  was 
in  durge  oi  Charles  CortiSh  as  foreman, 


and  Charlie  Pelleder  as  assistant  iVjreman; 
that  probably,  early  in  1011,  a  female  dog 
strayed  Into  those  premises,  and  with  the 
knowledge  and  consent  of  Mr.  CorUe  was 
there  harbored,  and  thereafter  gave  birth 
to  a  litter  of  puppies,  one  of  which  was  re- 
tained by  Mr.  Cortle,  or  with  his  knowledge 
and  consent,  and  on  February  23,  1913,  hav- 
ing followed  Mr.  Pelletler  into  an  adjoining 
barroom,  there  Inflicted  the  bite  upon  plain- 
tiff of  which  he  here  complains.  There  are 
several  vrltnesses  who  give  their  opinions 
as  to  the  age  of  the  animal  at  that  time — 
their  estimates  ranging  from  3  or  4  to  18 
months — but  as  Mr.  Pelletler's  relations  with 
It  appear  to  have  been  rather  closer  than 
those  of  the  others,  we  accept  his  statement 
that  It  was  about  a  year  old.  It  appears 
to  have  been  a  mongrel  with  a  predominating 
dachshund  strain,  and  the  fact  that  It  was 
small  probably  accounts  for  the  Impression, 
created  in  the  minds  of  some  of  the  witness- 
es, that  It  was  younger  than  It  was  said  to 
be  by  Pelletler,  whom,  with  Its  mother,  it 
was  In  the  habit  of  following  every  morning 
from  the  bottling  plant  into  the  barroom. 
Cortle  testiSes  that  be  made  dally  r^wrts  of 
matters  In  the  bottling  plant,  but  did  not  re- 
liort  the  dogs;  that  the  officers  of  the  com- 
pany came  there  about  once  In  6  months  on 
Inspections,  but  did  not  Inspect ;  that  the  aec- 
retary  and  treasurer  had  an  office  there  in 
whldi  he  ^nt  10  or  IS  minutes  every  day, 
but  never  went  Into  the  bottling  works; 
that  the  mother  of  the  dog  In  question  was  a 
good  little  thing,  full  of  play,  and  a  pretty 
good  ratter,  and  that  "the  boys  used  to  give 
It  th^r  scraps  of  food  from  their  lunches,"  a 
benevolence  which  was  extoided  to  hor  off- 
spring. Mr.  Oortle  also  gives  smne  testi- 
mony, as  do  other  witnesses,  to  the  effect  that 
both  animals  were  in  the  habit  of  vi^tlng 
other  places,  sudi  as  the  Cosmopolitan  Ho- 
tel and  Fabacber's  restaurant,  where  food 
was  to  be  obtained,  whldi  was  natural 
enough.  In  view  of  the  tact  that  they  could, 
apparently,  d^prad  upm  the  bottling  plant 
tot  but  <me  meal  a  day,  and  found  It  neces- 
sary to  breakfast  and  dine  elsewhere,  and 
may  also  account  tor  their  early  visita  to 
the  barroom.  Mr.  Cortle  further  testifies 
that  be  never  heard  that  the  dog  In  quee- 
tion  had  bitten  any  me  before  it  bit  plain- 
tiff, but  he  does  not  say,  as  he  said  of  the 
mother.  tluU:  It  was  "a  good  Uttle  thing,  fuU 
o£  play,"  nor  was  any  attempt  made  1^  de- 
fendant to  show  that  it  waa  gmiUs  or  amia- 
ble. Mr.  Gortie  accompanied  the  dog  to  a 
veterinary  hospital  after  tt  had  bitten  plain- 
tiff, and  testifies  tiiat  It  died  two  days  later, 
and,  althon^  the  plain  inference  la  that  It 
died  of  hydrophobia,  or  was  put  to  death 
because  found  suffering  with  that  disease. 
plalntlfTs  testimony  as  to  what  Pelletier  and 
the  "feUow"  at  the  hospital  told  him  on  that 
subject,  and  whidi  Inqdred  him  to  g«  at 
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once  to  the  Charity  Hospital  and  take  the 
Pasteur  treatment,  was  excluded  on  defend- 
ant's objection  as  hearsay.  Concerning  his 
position  and  authority,  Mr.  Cortle  gives  the 
following  testimony : 

"I  was  foreman  of  the  mechanical  equipment. 
Q.  Was  anybody  abore  you  on  the  premises? 
A.  No,  sir.  Q.  xou  bad  charge  of  the  |H-emiscs? 
A,  I  had  charge  of  the  mecDanical  equipment, 
part  of  it;  yes,  sir,  Q.  Was  there  anybody  on 
the  premises  who  could  tell  you  what  to  do?  A. 
No,  sir.  Q.  Who  did  you  report  to,  if  anybody? 
A.  I  reiwrted  daily  to  the  main  office." 

Mr.  Schlleder,  the  president  of  the  com- 
pany, being  asked  how  often  he  Inspected 
the  bottling  department,  replied :  "Some- 
times I  don't  go  there  for  a  long  while ;  two 
or  three  months,  at  intervals" — to  which  he 
adds  that  he  goes  In,  or  looks  In,  more  fre- 
quently, "In  passing";  that  Mr.  Cortle  had 
charge  of  that  department,  under  his  supervi- 
sion; that  Mr.  Owen  could  have  given  him 
orders,  also  Mr.  Boulet.  Mr.  Schlleder  differs 
from  the  other  witnesses  called  by  defendant 
In  that  they  speak  of  a  multiplicity  of  dogs 
that  frequented  the  brewery,  while  he  was 
unable  to  remember  that  he  had  seen  any. 
Mr.  Owen's  name  is  not  elsewhere  mentioned, 
and  we  are  not  informed  whether  he  ever 
visited  the  bottling  department,  or  whether 
the  orders  that  lie  could  give  were  those 
whldi  related  to  the  bottling  of  the  beer,  its 
^ipment,  or  what  not.  Mr.  Boulet  was  the 
secretary  and  treasurer  (to  whom  we  have 
already  referred),  who  never  went  Into  the 
bottling  worka,  though  he  had  an  office  on 
the  premises,  and  he  testifies  that  he  saw 
various  dogs  about  the  place,  and  was  aUe 
to  recall  the  dog  here  in  question  and  the 
mother,  but  that  he  had  paid  no  attention  to 
any  of  them;  that  defendant  never  owned 
a  dog,  and  that  none  were  kept  at  the  brew- 
ery with  his  knowledge  and  consrait. 

Plaintiff  la  a  barber,  whose  shop  Is  next 
door  (on  Bourbon  street)  to  the  barroom, 
known  as  the  "Old  Absinthe  House,**  which 
stands  on  the  corner  of  Bourbon  and  Blen- 
^Ue  streets,  and  Is  next,  on  the  Bienville 
street  side,  to  defendant's  bottling  plant 
Another  barber  was  also  woi^lng  In  the  shop, 
and  as  he  and  plaintiff  did  not  always  ar- 
rive at  the  same  nunnent  In  the  morning  it 
was  the  custom  to  leave  the  key  of  the  shop 
In  the  barroom.  On  the  momtzw  of  Febru- 
ary 28,  1913,  plaintiff,  being  the  first  to  ar- 
rive, went  Into  the  bairoom  to  get  the  key, 
and  found  there  Jacynthe  Ferrw,  the  bar- 
t^er,  Mr.  Pelletier,  defendant's  assistant 
foreman,  and  the  dog  here  hi  question,  and 
he  tells  what  then  happraed  (not  having  en- 
tire command  of  tlie  English  lai^age)  as 
follows: 

**I  opmeA  the  ioor  of  tho  Old  Absinthe  House 
to  get  the  key.  *  •  •  and  as  soon  as  I 
opened  the  door  *  *  *  the  dog  make  a  Jump 
at  me,  as  if  to  bite  my  legs,  and  as  soon  as  I 
turn  around  to  sklddoo  him  with  my  hands  he 
bite  me  on  the  hand.  *  *  •  Well  ho  tried  to 
bite  me  then  when  I  rushed  in,  and  I  told  him 
to  ridddoob  and  then  he  Jumped  np  and  tit  me 


on  the  band.  He  got  my  pants  first,  but  he 
didnt  get  the  skin;  just  bit  in  the  pants. 
*  *  *  I  never  played  with  the  dog.  Q.  You 
never  did  play  with  this  dog?    A.  No^  sir; 

never  played  with  him." 

Jacynthe  Ferrer  testifies  that  the  dog  liv- 
ed In  the  bottling  department  of  defendant's 
brewery,  and"  further  as  follows: 

"Well,  one  morning,  Mr.  Scrio  came  them  [to 
the  Old  Absinthe  House]  between  a  quarter  to 
7  and  7  o'dot^,  and  entered  the  bar,  aod  as 
lie  pnterod  the  bar  Mr.  Pelletier  was  in  there 
with  a  couple  of  dogs,  and  the  dogs  started  foe 
Mr.  Sorio,  and  he  started  to  drive  them  off,  and 
one  of  them  jumped  np  and  bit  him  on  the 
hand.  Q.  Who  clid  those  dogs  come  in  that 
place  with?  A.  They  used  to  ctHne  there  with 
the  assistant  foreman  of  the  American  Brewing 
Company.  Q,  Did  they  come  in  there  with  him 
that  morning?  A.  Yes,  sir;  and  taott  every 
morning  they  used  to  come  there.'* 

Pelletler's  account  of  the  bite  is  about  the 

same;  he  says: 

"WMl,  like  I  said  before,  when  I  went  down 
then  the  do?  followed  mo  and  went  behind  the 
counter,  and  then  be  came  out  a^in,  and  Mr. 
Serio  was  coming  in  the  place,  and  he  Krabbed 
him  and  bit  bim  on  the  band.  Q.  Did  Mr.  Serio 
do  anything  to  the  dog  to  make  him  bite  him? 
A.  No,  Bir;  he  did  not.  Q.  Not  a  thing?  A. 
Not  a  thing;  no,  sir." 

Felix  Ferrier,  manager  of  the  saloon,  says, 
in  his  testimony,  that  he  always  considered 
the  dog  vicious;  that  he  saw  him  snap  at 
many  persons,  and  had  to  take  his  walking 
stick  (to  him)  when  Pelletier  would  bring  him 
in ;  that  everybody  seemed  to  fear  him. 
'  Joseph  Warner,  a  manufacturing  Jeweler, 
with  a  place  of  business  on  Bourbon  street, 
around  the  comer  from  the  bottling  works, 
testifies  that  he  had  occasion  to  pass  those 
works- every  day,  and  several  times  a  day; 
that  every  time  he  passed,  "pretty  much,** 
the  dog  would  run  out  at  htm,  and  on  one  oc- 
casion caught  him  "by  the  pants" ;  that  he 
was  in  such  dread  of  him  that  before  he 
reached  the  place  he  would  think  of  him 
and  be  very  careful,  because  he  considered 
him  dangerous;  that  he  became  familiar 
with  him  by  seeing  him  from  the  time  he 
was  a  puppy  in  the  entrance  on  the  Inside  of 
the  brewery,  and  Judged  that  he  was  about 
a  year  and  a  half  old  when  he  bit  plaintiff. 

William  Wagner,  who  has  been  working 
on  Bourbon  street,  also  around  the  comer 
from  the  bottling  plant,  testifies  that  he  was 
in  the  habit  of  passing  the  plant  between 
two  and  seven  times  a  -day ;  that  the  dog 
would  occasionally  run  after  and  bark  at 
him ;  and  that  he  would  go  out  into  the  street, 
cross  to  the  opposite  banquette.  In  order  to 
avoid  him.  not  caring  to  wait  and  find  out 
whether  he  would  bite. 

Plalntifl  continued  at  work  until  Sunday 
morning  (following  the  preceding  Friday, 
when  he  was  bitten),  and  then  upon  Ute  In- 
formation furnished  him  by  Pelletier  and 
the  veterinarian  to  the  effect,  we  npfffwi^ 
that  the  dog  was  dead  (though  he  was  not 
allowed  to  say  what  had  been  told  him),  he 
went  to  the  Chari^  Hoqiltal,  where  he  was 


la.) 

preventloii  of  hydropliobla,  consisting  of 
dally  hypodermic  Injections,  about  the  ah- 
domen,  during  a  period  of  21  days,  a  treat- 
ment which  iB  shown  to  have  been  excepd- 
li^ly  painful,  and  from  the  after  efTects  of 
which  upon  his  nervous  system  he  was  very 
dow  in  recoverlDg.  HU  pecuniary  loes  was 
perhaps  leas  0ian  $100. 

Opinion. 

As  we  have  stated,  defendant  "admits 
that  the  said  dog  was  bom  and  reared  on 
the  pr«nlse8  of  your  respondent,  •  •  • 
but  •  •  •  denies  that  the  said  dog  was 
either  born  or  kept  on  said  premises  with 
the  knowledge  of  your  respondent  or  any  of 
its  agents  who  had  authority  to  keep  the  said 
dog  on  its  premises." 

[1]  It  la  hardly  to  have  been  expected  that 
defendant's  entire  corporate  authority  would 
have  been  invoked,  or  even  that  a  resolution 
of  Its  board  ot  directors  would  have  been 
considered  necessary  to  authorize  the  keying 
of  a  dog  tn  Its  bottling  plant,  whether  to  kill 
rats,  OT  as  a  mascot,  or  source  of  amusement 
to  the  employes,  but  those  vested  with  the 
corporate  authority  were  bound  to  know  that 
a  dog  so  k^)t,  with  the  knowledge  and  ap- 
proval of  the  agent  whom  they  had  placed  In 
diarge  at  the  plant,  was  a  dangerous  ani- 
mal, which  threatened  Injury  to  innocent  peo- 
ple, and  tbe  fact  that  they  diose  to  <dose 
their  ^es  to  tliat  condition  Is  not  ft  good 
defense  to  an  action  in  damages  by  a  person 
who  wltbout  fftnlt  cm  hla  part  was  bitten 
by  the  dog.  A  poson  la  respmslble  not  only 
for  the  damage  occadoned  by  bis  own  act. 
hut  for  that  whlfdi  is  caused  by  the  acts  of 
those  for  whom  he  is  answerable^  and  ior  the 
tilings  which  he  has  In  his  custody.  C  C 
2317.  2321.  In  the  matter  of  the  liability  of 
coriKvatlona  for  the  acts  of  th^  afents, 
whether  of  omiaslou  or  commission,  which 
Inflict  Injury  upon  otbns: 

[3-1]  Knowledge  acQotred  by  tbe  Bgaat  in 
transacting  the  business  of  the  OOTporation 
will  be  imputed  to  the  ouporatton.  Antrim 
Lumber  Ga  v.  B^lnger  ft  Go..  121  Ea.  812, 
46  Sonth.  337;  Hall  ft  Brown  Go.  r.  Haley 
fi^nmltnre  ft  U.  Co.,  174  Ala.  190,  66  South. 
726.  A  oHrpOTatloD,  like  a  natural  parson.  Is 
liaMe  for  the  tort  of  its  agmt,  when  acting 
within  the  Boop^  or  apparent  aoov^  of  the 
authority  ctrnfured  on  him.  Chum  v.  Great 
Southern  Lumber  Co.,  181  La.  400,  60  South. 
830.  One  who  harborv  a  dangerous  animal 
on  his  premises,  or  ke^  there  anything 
likely  to  do  mladile^  does  so  at  Us  pail, 
and  is  answwable  tm  all  damages  whldt  le- 
sDlt  from  Its  escape.  Tredmbaig  v.  Beban, 
85  lA.  Ann.  689w  The  owner  la  boand  to 
know  the  condition  of  his  propwty.  Tucker 
T.  BaUroad  Co..  42  La.  Ann.  114,  7  Soath. 
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124.  Negligent  ignorance  Is  equivalent  to 
actual  knowledge.  Lorenz  v.  City  of  New 
Orleans,  114  La.  804,  805,  38  South.  666.  In 
Bentz  V.  Page.  US  La.  600,  30  South.  699,  be-. 
Ing  an  action  In  damages  resulting  from  the 
bite  of  a  dog,  inflicted  while  plaintlCf  was 
passing  on  a  public  thoroughfare,  it  was  held, 
quoting  from  the  syllabus: 

"It  was  necessary  for  defendant  to  show  that 
the  animal  bad  always  been  of  a  kind  temper, 
had  never  attempted  to  bite  any  one,  and  had 
never  given  occasion  to  suspect  that  he  would 
bite;  and,  failing  to  do  so,  the  law  presumes 
that  the  defendant  was  in  fault  in  not  confining 
the  animal^  wUdi  was  a  strange  dog,  to  tbe 
preniises." 

Other  decisions,  to  the  effect  that  a  corpo- 
ration whlcdi  permits  a  dog  to  remain  upon 
its  premises  and  be  fM  by  its  mployfis  is 
liable  as  a  harborer,  are  dted  in  tbe  note  to 
U<^me8  T.  Marray  (MoJ  17  U  R.  A.  (N.  B.) 
431,  and  Include  Barrett  v.  Maiden  ft  Melrose 
B.  Go.,  3  Alloi  (Mass.)  101,  Gbicago  ft  Alton 
B.  Ga  T.  Kuckknck,  107  IlL  306,  64  N.  B. 
358,  and  Eeoian  v.  Gutta  Perdia  ft  Bnbba 
Mfg.  Co.,  46  Hun  (N.  Y.)  644.  affirmed  In  120 
N.  Y.  627,  24  N.  E.  1096. 

[2,6]  In  con^dering  the  qneetlon  ot  the 
damages  to  be  allowed  we  leave  ont  ot  view 
the  claim  for  punitive  damages,  as  we  have 
recently  held  that  such  dama^  are  not  au- 
thorial In  dvil  actioiis.  See  Vincent  v.  M<n> 
gan  ft  Co.  Qately  decided)  74  South.  641.  In- 
dnded,  however,  In  the  actual  damages  that 
plalnttff  la  oititled  to  recover,  and  whldi, 
under  O.  G.  1034,  No.  5,  the  court  is  anthoi^ 
ized  to  assess,  are  not  only  those  required  to 
compensate  the  physical  suffering  to  whldi 
be  was  subjected  in  the  administration  of  the 
Pasteur  treatment,  but  also  those  required  to 
compensate  the  mental  suffering  resulting 
from  tbe  knowledge  that  he  bad  been  bitten 
by  a  mad  dog,  and  that  (as  shown  by  the 
evidence)  until  after  the  expiration  of  100 
days  he  could  not  be  sure  that  he  was  safe 
from  hydrophobia;  and  there  are  likewise 
Included  snch  damages  as  will  compensate 
his  snCTering  from  the  protracted  effect  of 
the  Pasteur  treatment  upon  his  nervous  sys- 
tem. Taking  those  different  factors  into  ac- 
count, with  his  pecuniary  loss  and  with  the 
diminished  purchasing  power  of  money,  we 
assess  the  damages  at  $1,000. 

It  is  therefore  ordered  that  the  judgment 
appealed  from  be  set  aside,  and  that  there  be 
Judgment  in  favor  of  the  plaintiff,  John 
Serio,  and  against  the  defendant,  the  Ameri- 
can Brewing  Company,  In  the  sum  of  $1,000, 
with  legal  Interest  thereon  from  the  date  at 
which  this  Judgment  shall  become  final,  and 
aU  coats. 

SOMMERYILLB,  J.,  concurs.  CNIELL, 
J.,  conaldCTi  the  amoont  of  •ttie  Jadgment  ex- 
cessiT^  bat  ottawwiae  cMunra. 
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No.  21686. 
ANDREWS  T.  AKDBBWS. 
(Sopreme  Court  of  Looiaiana.  April  16,  1817.) 

(Byllalut  hy  the  Court.) 
Separation  fbou  Bed  and  Boabd. 

Affirming  judgmeot  of  separatioa  from  bed 
and  Hoard  between  persons  who,  having  married 
in  this  state,  moved  to  another  state,  where  hus- 
band conunitted  acts  complained  of  and  wife  re- 
turned to  her  former  home  and  brought  the 
suit. 

Appeal  from  Third  Judicial  District  Court, 
Parish  of  Kenrllle;  William  a  Bamette, 

Judge. 

Suit  by  Mrs.  Bessie  U  Andrews  against  L. 
£L  Andrews  for  separation  from  bed  and 
board,  and  for  ddvorce.  Judgment  of  separa- 
tion from  bed  aud  board,  and  defendant  ap- 
peals Affirmed. 

Wlmberly,  Reeves  &  Dormon,  of  Shreve- 
port,  and  S.  G.  McGarrlt^,  of  Leesville,  for 
appellant.  B.  U  WllllamB,  of  Arcadia,  for 
aiwdlee. 

HONBOB,  0.  J.  Defoidaiit  prosecutes 
this  appeal  from  a  judgment  of  s^aratlon 
from  bed  and  board,  but  has  put  in  no  ap- 
pearance In  this  court.  The  evidence  In  the 
record  shows  that  he  and  plaintiff  were  mar- 
ried in  this  stat^  and  subsequently  moved  to 
Oklahoma,  where  his  conduct  was  such  as  to 
compel  his  wife  to  leave  him  and  to  render 
their  living  together  insuroortable.  She  ac- 
cordingly returned  to  the  home  of  her  father. 
In  the  pariah  of  Bienville,  where  she  insti- 
tuted this  suit.  The  Judge  a  quo  appointed 
a  curator  ad  hoc  to  represent  defendant, 
who,  hoTrever,  appeared  bsr  counsel  of  his 
own  selection,  and,  after  a  lAea  to  the  Juris- 
diction, filed  an  answer,  and  the  case  was 
tried  uimn  the  issues  thus  Joined.  We  find 
DO  error  In  the  Judsmeoit  appealed  from,  and 
It  Is 

Affirmed. 

SOMMBRYILLB,  J.,  takes  no  part 


(141  1*.  SOI) 

No.  21097. 

PBTOB  et  aL  T.  BOABD  OF  SCHOOL  DI- 
BECTORS  OF  OLAIBOBNB  PABISH. 

(Supreme  Court  of  Louisiana.  April  16, 1917.) 

(8vllabu$  by  the  Court.) 

Schools  and  Schooi.  Distbictb  «=»103(2}  — 
Special  Election  and  Tax— Validity, 
A  resolution  adopted  at  a  Bpedal  meeting  of 
a  board  of  school  directors,  calling  a  special 
election  for  the  property  taxpayers  of  tlie  school 
district  to  vote  upon  a  proposition  to  levy  a 
special-  school  tax,  was  adopted  under  the  fol- 
lowing circumstances  and  conditions,  viz.:  Four 
of  the  ten  members  composing  the  board  were 
not  notified  that  the  special  meeting  would  be 
held.  The  other  six  mMnbers,  constituting  a 
quorum,  were  the  only  members  present  at  the 
meetinfr.  Four  of  them  voted  in  favor  of  the 
resoluttoQ,  calling  the  election,  and  the  other  two 


voted  against  it.  Htifd.  the  proceedings  were 
invalid,  and  the  special  election  held  in  pur^ 
suance  thereof,  and  tiie  tax  levied  under  auUior- 
ity  of  the  election,  are  null  and  void,  notwith- 
standing one-fourUi  of  the  property  taxpayers 
had  petitioned  the  board  of  schoc^  directors  to 
call  the  election,  and  the  law  required  the  board 
to  call  it  on  such  a  petition. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Scho<d  Districts,  Cent  Dig.  fil  114,  241.] 

Appeal  from  TMtd  Judidal  IMstrict  Court, 
Parish  of  Claiborne:  WUUam  G.  Bamette, 

Judge. 

Suit  by  Wade  K.  Pryor  and  others  against 
the  Parish  Board  of  School  Dtrectors  of  Clai- 
borne Parish,  to  annul  a  special  electitm  and 
a  special  school  tax.  From  a  Judgment  re- 
jecting th^r  demand  and  decreeing  the  spe- 
cial election  and  school  tax  valid,  plalntifb 
appeal.  Judgment  annulled,  and  adjudged 
that  special  election  and  specdal  tax  are  void. 

McClendon  &  McClendon,  of  Homer,  for 
appellants.  T.  T.  Lend,  Dlst  Atty.,  of  Ho- 
mer, for  appellee. 

O'NIEm  J,  The  plalntlfCs,  property  tax 
payers  in  the  schooi  district  No.  17  of  the 
parish  of  Claiborne,  brought  this  suit  to  an- 
nul a  special  electioQ,  and  a  special  school 
tax  of  10  mills  on  the  dollar  levied  in  pursu- 
ance thereof  for  the  term  of  Ave  years.  They 
prosecute  this  appeal  from  a  Judgment  re- 
jecting their  demand  and  decreeing  the  spe- 
cial election  and  school  tax  valid. 

Several  grounds  are  urged  for  demanding 
that  the  election  and  school  tax  be  decreed 
null ;  the  most  serious  of  which  Is  that  four 
of  the  ten  members  composing  the  parish 
board  of  school  directors  were  not  notified 
of  the  calling  of  the  special  meeting  at  which 
the  election  was  called,  and  that  of  the  six 
members  who  attended  the  meeting  only  four 
voted  in  favor  of  the  resoluticm  calling  the 
electloD. 

It  appears  that  a  special  Section  had  been 
held  in  the  school  district  No.  17  in  June, 
1914,  at  which  a  majority  in  number  and 
amount  of  the  property  tax  payers  voted  to 
levy  the  special  tax  of  10  mills  on  the  dollar 
for  a  period  of  five  years.  A  suit  was 
brought  by  certain  property  tax  pay«B  to 
annul  that  election  on  acoonnt  of  certain  al- 
leged Irregularities  In  the  proceedings.  The 
members  of  the  board  of  schocd  directors  re- 
siding In  Homer,  the  perish  seat,  fearing 
that  the  suit  would  result  in  a  decree  of  null- 
ity of  the  electlMi,  decided,  on  Saturday,  the 
22d  of  August,  1014,  to  request  the  president 
of  the  board,  who  resided  several  miles  out 
in  the  country,  to  call  a  special  meeting  of 
the  board  for  the  purpose  of  ordering  an- 
other election.  On  Monday  morning,  the  24  th 
of  August,  1914,  the  secretary  of  the  board 
received  instructions  from  the  president  ts 
notify  the  members  of  the  board  that  a  spe- 
cial meeting  would  be  held  In  Homer  om 
Tuesday,  the  25th.   Hie  secretary  notifieA 
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aa  many  memh&n  as  be  ooald  bj  telephoae, 
and  mailed  poat  cards  to  otbers,  adrlslng 
them  tlut  a  special  meeting  of  the  board 
would  be  hdd  In  Hom«r  tm  the  next  day.  for 
the  purpose  of  calling  a  special  election  to 
be  held  m  the  2d  of  October,  1014.  One 
member  was  not  notified  at  all,  the  secretary 
having  depended  upon  a  messenger  to  notify 
him  Terbally.  Three  other  manbera^  resid- 
ing la  remote  parts  of  the  parlsbt  recelTed 
th^r  notices  by  mall  the  day  after  the  elec- 
tion was  h^.  The  only  tnUn  by  which  the 
notices  conld  have  readied  them  before  the 
hour  of  the  meeting  had  left  the  town  of 
Homer  when  the  secretary  mailed  the  no- 
tices. The  meeting  was  therefore  held  by 
six  members,  who  constitned  a  Qnonim.  Four 
of  the  m^bers  present  voted  In  tayor  ot  the 
resolution  calling  the  q^edal  election,  and 
two  voted  against  It. 

The  district  court  held  that  the  fact  that, 
of  the  ten  members  composing  the  parish 
board  of  school  directors,  two  voted  against 
the  resolutltm  and  four  were  not  allowed  an 
opportunity  to  vote  upon  It  at  all,  did  not 
render  the  election  nnll,  because,  under  sec- 
tion 2  of  Act  No.  256  of  1910,  the  board  of 
school  directum)  was  required  to  call  the  dec* 
Uon  when  requested  to  do  so  by  the  petition 
of  one-fonrth  of'  the  property  tax  payers 
eligible  to  vote  in  the  election.  It  Is  not  de- 
nied by  the  plaintiffs  in  this  suit  that  the 
petition  to  the  tmard  of  school  directors,  re- 
questing that  body  to  call  the  election,  was 
i^igned  by  one-fourth  of  the  propwty  tax 
payers  eligible  to  vote  In  the  election. 

Section  2  ot  Act  No.  256  of  1910  authoris- 
es the  parish  board  of  school  directors  to 
(■all  a  special  election  for  the  purpose  of  sub- 
mitting to  the  pn^ierty  tax  payers  a  proposi- 
tion to  levy  a  special  tax  in  aid  of  public 
schools,  without  any  request  from  the  pra^ 
erty  tax  payers.  And  that  section  of  the 
law  further  provides  that  the  parish  board 
of  school  directors  shall  be  required  to  call 
an  election  for  that  purpose  when  requested 
to  do  BO  by  the  written  petition  of  one-fourth 
of  the  pn^rty  tax  payers  eligible  to  vote  In 
the  election.  But  we  cannot  agree  with  the 
learned  district  judge  that,  because  the  par- 
ish board  of  school  directors  was  required, 
>  as  a  mandatory  duty,  to  call  the  election, 
therefore  the  call  for  the  election  need  not 
be  regular  or  valid,  br  might  be  dispensed 
with  altogether.  An  orderly  administration 
of  affairs  requires  that  a  special  election  for 
the  purpose  of  levying  a  tax  under  the  pro- 
visions of  Act  No.  266  of  1810  must  be  called 
by  the  governing  authority  of  the  district  In 
which  the  election  Is  to  be  held,  whether  It 
be  called  In  response  to  a  petittcm  of  the 
pr(q;>erty  tax  payers  or  without  such  petition. 
An  electlm  h^  for  that  purpose  without  the 
auth<»lty  of  tba  governing  body  of  the  dis- 
trict in  which  the  tax  Is  to  be  levied  Is  not 
a  legal  election. 

The  ealU^  mt  the  spedml  HMettag  of  tht 


board  of  school  directors  to  be  hdd  within 
a  time  too  short  to  i>ermlt  all  of  the  mem- 
bers to  be  notlfled  was  not  done  with  any 
improper  motive  In  this  Instance.  The  pur- 
pose in  hurrying  the  proceedings  was  to  hold 
the  election  at  the  earliest  date  posslUe,  In 
order  to  have  the  special  tax  extended  upon 
the  assessment  rolls  before  they  would  be 
closed.  But  we  have  to  deal  only  with  the 
deed,  not  the  motive.  It  will  not  do  to  sanc- 
tion proceedings  whereby  a  minority  of  the 
members  of  an  executive  board  controlled  Its 
affaiis  by  voting  at  a  specdal  meeting  of 
whltdk  the  membo*  who  did  not  vote  against 
the  proceedings  were  not  allowed  an  oppw- 
tunlty  to  vote  at  alL 

Our  conduslon  bdng  that  the  special  Sec- 
tion and  the  tax  levied  In  pursuance  thereof 
are  null,  tm  ttie  reasons  stated  above,  it  Is 
unnecessary  to  condder  the  othw  complaints 
made  in  the  plalntUTs  petition. 

The  Jndgmrat  annealed  from  is  annulled, 
and  it  Is  now  ordered,  adjudged,  and  de- 
creed' that  the  special  election  held  In  school 
district  Na  17  of  the  parish  of  didbonie  <m 
the  2d  of  Octd>er,  1914,  and  the  spedal  tax 
levied  In  pursuance  thereof  are  null  and 
void  and  no  effect  Tb»  defluidant  Is  to 
pay  all  costs  of  this  suit 

a4  i«.  uB) 

No.  22128. 

PALMER  CO.,  Inc.,  v.  COTTON  QUEEN  OIL 

CO.  (STATE,  Intervener). 
(Supreme  Court  of  louisiana.   April  16,  1917.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  B,  D.  Webb,  Judge. 

Action  by  the  Palmer  Company,  Incorpo- 
rated, against  the  Cotton  Queen  OU  Ccnn- 
pany,  in  which  the  State  of  Louisiana  inters 
veued.  From  an  adverse  Judgment,  plaintiff 
appeals.  Judgment  set  aside,  and  Jndgmoit 
roidered  for  plaintiff. 

Alexander  &  Wilkinson,  Shreveport,  for 
appellant  J.  O.  Palmer  and  Clem  V.  Bat- 
dlff,  both  of  Shrev^rt,  for  appellee.  A.  V. 
Coco,  Atty.  Oen.,  and  Harry  Gamble,  Asst. 
Atty.  Gen.,  for  the  State.  W.  A.  Mabiy,  of 
Shrev^rt,  for  Louisiana  Oil  Befinlng  Co. 

PROVOSTV,  J.  The  property  in  dispute  In 
this  case  Is  the  alluvion  which  has  formed  In 
the  bed  of  Bad  ilver  t^iposlte  the  property  of 
plalntlfl,  fronting  on  said  rlnr  and  describ- 
ed as  follows: 

"Ail  that  part  of  Iha  fracticmal  N.  ^  sec- 
tion  13,  towndkip  13,  range  11  W.,  in  tlie  pariah 
of  Bed  river,  excepting  N.  E.  of  toe  N. 
E.  )4  of  said  section  13  lying  east  of  Bed  river." 

Plalntlfl  <dalma  tlUe  by  right  at  accretion 
undor  artlde  009  of  the  Civil  Code;  where- 
as the  state  (dalms  ownertdilp  by  virtue  of 
her  sovereignty,  whl<di  gives  her  title  to  the 
beds  of  navigable  rivers.  Iha  defendant  Is 
lessee  of  Oie  state,  and  claims  under  the 
lease. 

Xtae  case  has  beoi  submitted  vltboat  axgu- 
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ment,  oral  or  written,  wltli  tbe  statement 
that  the  iaaiiieB  InToiTeA  are  the  lame  as  in 
the  case  of  State  t.  mchardson,  72  South. 
984,  No.  21S80  of  the  docket  of  thU  oonrt, 
recently  decided,  and  with  the  nnderstanding, 
as  we  gather,  that  the  condnsloo  readied  In 
that  case  Is  dedslve  of  the  present 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  Judgment  setting  aside 
the  Judgm«it  appealed  from,  dismissing  the 
Intervention  of  Uie  state,  and  quieting  the 
plaintiff  the  possession  of  the  said  proper- 
ty, and  particularly  the  alluvion  in  front 
thereof,  and  that  an  Injunction  issue  restrain- 
ing and  prohlbUlnK  the  defMidant,  the  Gotten 
Queen  Oil  Company,  Interfering  with 
plalntUTB  aald  possession,  and  that  the  de- 
fendant pay  all  costs. 

80MMEBVILLB,     takes  no  part. 

(141  lA.  106} 

No.  228S9. 

STATE  V.  LEMOND. 
(Supreme  Court  of  Louisiana.  Ajudl  16,  1917.) 

(SvUahuM  &v  ih9  Oowt.) 

1.  CaiuiKAL  Law  «»e7(V— Teial— Bxa«ina- 

TION  OF  WiTNEBSEa— OfFEB  TO  lUPBACH. 
An  attorney  representing  a  defendant  in  a 
crimiual  prosecution,  liaving  croea-ezamined  a 
state's  witness  as  fully  as  he  deemed  proper  to 
lay  a  foundation  for  the  impeachment  of  the 
testimony  of  the  witness,  has  no  ri|^t  to  demand 
that  the  trial  Judge  decide  whether  a  sufficient 
foundation  or  basis  has  t>een  established  for  the 
impeachment,  until  an  offer  is  made  to  impeach 
the  testimony  of  the  witness  and  an  objection  is 
made  thereto. 

TEA.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  757,  1593-1696.] 

2.  CnnnKAt,  Law  «=»670— Triad— EIxakiwa- 

nON  OF  WlTNESSBS — OfFEB  TO  IjfPEACH. 

An  exception  taken  to  the  ruling  of  the  trial 
judge,  in  a  crimioal  prosecution,  denying  the 
defendant's  request  that  a  state's  witness  be  re- 
cced for  further  cross-examination,  to  lay  the 
foundation  for  the  impeachment  of  the  testl* 
mony  already  given  by  the  witness,  is  without 
merit,  if  the  defendant  has  made  no  attempt  or 
offer  to  impeacb  the  testimony  of  the  witness. 

fSUL  Note.— For  other  caseB,  aee  Criminal 
Law,  Cent.  Dig.  H  757,  ISO^-lfOd.] 

A|^»eal  from  Fifteenth  Ju^dal  X>istrlct 
Court,  Parish  of  Calcaaten ;  Alfred  H.  Barbe, 

Judge. 

D.  B.  Lemond  was  convicted  of  obtaining 
or  attempting  to  obtain  money  or  property 
frcHn  another  by  the  confidence  game,  and 
he  appe^   Verdict  and  aeatence  affirmed. 


V&eHn  &  Feriin,  of  Jena,  for  anient. 
A.  V.  Cooo,  Atty.  Gen.,  T.  Arthur  Bdwards, 
Dlst  At^;,  and  J.  H.  Jackson,  Asst  Dlst 
Atty.,  both  of  Lake  Charles  (Vernon  a.  Cooob 
of  MarksvUle,  of  counsel),  for  the  State. 

O'NIBLL,  J.  The  defendant  was  convict- 
ed ot  the  crime  denounced  by  Act  Na  43  trf 
1912,  that  of  obtaining  txt  attcmorting  to  ob- 
tain mon^  or  property  from  another 
means  of  a  false  or  bogus  clieck  or  by  a  con- 
fidence game.  On  aK)eal,  he  relies  upon  a 
bill  of  exception  reserved  to  a  ruling  of  the 
trial  Judge,  denying  his  request  to  have  a 
witness  who  had  testified  on  behalf  of  the 
state  recalled  for  farUier  croas-examlnatlon 
to  lay  the  fimndatton  to  impeadi  her  testi- 
mony. 

[1.2]  The  statement  per  curiam  diacloees 
that,  after  the  witness  had  been  crosfr«x- 
amlned  1^  the  atttnney  for  the  defendai^ 
the  attorn^  requested  the  Judge  to  say 
wh^w  a  basis  had  beoi  laid  to  Impeadi 
her.  The  Judge  declined  to  decide  the  que»> 
tlon  unless  and  until  an  offer  should  be 
made  to  Impeach  her.  Aftw  the  district  at- 
torney annonnced  that  the  state's  case  was 
closed,  ezo^  for  rebuttal,  tb»  defendant's 
attorney  requested  that  the  state's  witness, 
whose  testimony  he  desired  to  impeadi,  be 
recalled  for  fnrtiier  erosa-exeminatlon  to  lay 
a  foundation  fOr  the  Impeadunent  The  dis- 
trict attorn^  objected  to  the  recalling  ot 
the  witness,  on  the  ground  that  the  defisnd- 
ant's  conns^  had  had  ample  opportaudty  to 
cross-examine  her  as  far  as  he  saw  fit  It 
Is  recdted  in  the  statement  per  curiam  that 
the  d^endant's  attorney  bad  cross-examined 
the  witness  at  length ;  and,  tm  all  we  know, 
the  defendant's  counsel  had  laid  a  sufficient 
fouDdation  for  the  Impeachm^t  of  her  tes- 
timony. No  reas<m  Is  asdgned  the  learn- 
ed counsel  for  the  defoidant  for  his  fsilnre 
to  attempt  to  lmpea<^  the  state's  witness 
He  admits  that  he  b^eved  he  bad  laid  a 
sufficient  foundation  for  the  Impeaduiait, 
when  he  requested  the  trial  Judge  to  rule 
im  that  question.  Tb»  v^op&c  proceeding 
would  have  been  to  offer  to  Impeach  the 
state's  witness,  beftwe  demanding  that  the 
latter  be  recalled  for  furthw  cross-examina- 
tion. The  defendant  cannot  complain  that . 
he  was  denied  the  rlg^t  to  Impeadi  a  staters ' 
witness  whom  he  made  no  attonpt  or  otCa 
to  impeach 

The  Terdlct  and  soitenee  appealed  from 
are  affirmed. 
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MEMORANDiniA  DECISIONS 


AI^XANDEB  T.  CHAMBERS  «t  aL 
CHAMBERS  et  al.  v.  ALEXANDER.  (7 
Div.  806,  806a.)  (Supreme  Court  of  Alabama. 
AprU  5,  1917J  Appeal  from  Claj  Couuty 
Court;  H.  J.  Garrison,  Judge.  Hugh  Walker, 
of  Anniston,  for  appellant.  Knox,  Acker,  Dix- 
on &  Stewart,  of  Talladega,  for  appellees. 

PER  CURIAM.  Reversed  and  rmdered  on 
original  appeal,  and  affirmed  on  cross-appeal, 
upon  written  agreement  ot  the  i)artieB. 


BLACK  V.  BLACK.  (6  Dlv.  5S7.)  (Sn- 
pretme  Conrt  of  Alabama.  April  17,  1917.) 
Appeal  from  Probate  Court,  Jeffersoo  County; 
J.  P.  Stiles,  Judge.  Burgin  &  Brown,  of  Bir- 
niingham,  for  appellant. 

PKR  CURIAM.  Appeal  dlamined  for  want 
of  proseeutioii. 

BRIDOEFORTH  t.  STATE.  (8  Div.  961.) 
(Supreme  Court  of  Alabama.  Dec.  21,  1016.) 
Certiorari  to  Court  of  Appeals.  Osceola  Kyle, 
of  Decator,  for  appellant.  W.  L.  Martin,  Atty. 
Gen.,  and  Harwell  G.  Davis,  AssL  Atty.  Gen., 
for  the  SUte. 

McCLBLLAN,  J.  Petition  of  Robert 
Brldgeforth,  Jr.,  for  certiorari  to  Court  of  Ap- 
peals to  review  and  revise  the  judgmmt  of  the 
said  court  affirming  the  case  of  Brldgeforth  v. 
State  of  Alabama.  74  South.  402.   Writ  denied. 

BURT  V.  STATE.  (8  Div.  994.)  (Supreme 
CouVt  of  Alabama.  Feb.  8,  1017.)  CerUorarl 
to  Court  o£  Appeals.  W.  H.  Long,  Jr.,  of  De- 
catur, for  appellant  W.  L.  Mlartin,  Atty.  Gen., 
and  Harwell  G.  Davia,  Amt,  Attj.  Gen.,  for 
the  State. 

GARDNER,  J.  Petition  of  Son  Burt  for 
certiorari  to  the  Court  of  Appeals  to  review 
and  revise  the  indgmfloit  of  uat  court  in  the 
case  of  Son  Burt  t.  Sute,  72  Soath.  266. 
Writ  denied. 


COPLON  T,  STATE.  (6  Div.  493.)  (Su- 
preme Court  of  Alabama.  Feb.  15, 1017.)  Cer- 
tiorari to  Court  of  Appeals.  Beddow  &  Ober- 
dorfer,  of  Birmingham,  for  appellant.  W.  It, 
Martin,  Atty.  Gen.,  and  Harwell  O.  Davis, 
Asst  Atty.  Gen.,  for  the  Stat& 

PER  CURIAM.  PetitiMi  by  Ehive  Coplon 
for  certiorari  to  the  Court  of  Appeals  to  review 
and  revise  the  judgment  of  sua  court  in  the 
case  of  Dave  Cuploc  v.  State  ot  Alabama,  Ti 
South.  225.   Writ  denied. 

MAYFIELD.  J.,  dissentB, 

Ex  parte  DAVENPORT.  (6  Div.  423.)  (Su- 
preme C^art  of  Alabama.  Jan.  11, 1917.)  Cer- 
tiorari to  Court  of  Appeals.  Harsh,  Harsh  it 
Harsh,  of  Birmingham,  for  appellant.  Stokely, 
Scrivner  &  Dom^ick  and  I.  M.  Engel,  all  of 
Birmingham,  for  appellee. 

PER  CURIAM.  Petitifm  of  Hattle  Daven- 
port for  certiorari  to  review  and  revise  the 
judgment  and  decisiou  of  tbe  Court  ot  Appeals 
in  the  case  of  J.  T.  Camp  Transfer  Go.  v.  Hati> 
tie  Davenport,  74  South.  156.   Writ  denied. 

EVANS  BROS.  CONST.'  CO.  v,  ADAMS. 
(6  Div.  514.)  (Supreme  Court  of  Alabama. 
Ffeb.  8,  1917.)  Apptad  from  Circuit  Court,  Jef- 
fersm  County;  R  O.  Crow,  Judge.  Leader  & 
Swing,  of  Birmingham,  tor  appellee. 

PER  OUBIAIL  Appeal  dismissed  by  ugtm- 
■est 


HHNLET  T.  RUCKER.  (6  Div.  352.)  (Su- 
preme Court  of  Alabama.  April  17,  1017.) 
Appeal  from  Circuit  C!ourt,  Walker  County; 
J.  J.  Curtis,  Judge.  W.  T.  Murphree,  of  Gads- 
den, and  CAias.  K.  Wun^s.  of  Jasper,  for  ap- 
pellant. Bankhead  &  Bankhead,  of  Ja«per,  for 
appellee. 

PER  CURIAM.  Appeal  dlamlaaed  for  want 

of  prosecution. 


LOUISVILT.£  &  N.  R.  CO.  v.  DICKSON  et 
al.  &  Div.  281.)  (Supreme  Court  of  Alabama. 
Feb.  a  1017.)  Certiorari  to  (3ourt  of  Appeals. 
Powell  &  HamiltiHi  of  Greenville,  for  appellant. 
Leader  &  Ewing,  of  Birmingbam,  for  appdleea. 

PER  CURIAM.  Petition  on  behalf  of  the 
Louis^'ille  &  Nashville  Railroad  CtHnpany  for 
certiorari  to  Court  of  Appeals  to  revise  and 
review  the  judgment  of  said  court  in  the  case 
of  U  &  M.  R.  R.  Co.  V.  R.  8.  Dickson  and  Ed 
McGurdy.  73  South.  TSa   Writ  denied. 

McCRORY  et  aL  T.  DONALD.  (2  Div.  643.) 
(Supreme  Court  of  Alabama.  Feb.  5,  1017.) 
Appeal  from  Chancery  Court,  Choctaw  Coanly; 
Thomas  H.  Smith,  Chancellor.  Thtmiaa  F. 
Seale,  of  Livingston,  for  appellee. 

PER  CURIAM.   Appeal  diamlssed. 


McLEOD  et  aL  v.  J.  F.  BALDWIN  BUILD- 
ERS* SUPPLY  CO.  (6  Div.  373.)  (Supreme 
Court  of  Alabama.  April  17,  10170  Appeal 
from  Chancery  Court,  Jefferson  County ;  A.  U. 
Benners,  Chancellor. 

PER  CURIAM.  Appeal  dlvnined  for  want 
of  prosecutim. 

MACENA  et  aL  V.  STATEl  (6  Div.  325.) 
(Supreme  Court  of  Alabama.  April  6,  10l7.) 
Appeal  from  Criminal  Court,  Jefferson  County ; 
William  E.  Fort,  Judge.  Silberman  &  Hoakins 
and  Gibson  &  Davis,  all  of  Birmingbam,  for 
appellants.  W.  Ij.  Martin,  Atty.  Gen.,  and 
Harwell  O.  Davis,  AssL  Atty.  Gen.,  for  the 
State. 

PER  OURIA&&.  Appeal  abated  as  to  Tona 
Malona  tm  account  of  nla  death.  Ajppeal  dis- 
missed as  to  Sam  Macena,  becmnae  a  fugitive 

from  justice. 


OVERTON  V.  STATE.  (8  Div.  082.)  (Su- 
preme Court  of  Alabama.    April  5,  1017.)  Ap- 

Sal  from  Circuit  Court,  Siadlson  Clouaty;  B. 
.  Miller,  Judge.  Allen  &  Bell,  of  Birming- 
ham, for  appellant.  W.  L.  Blartin,  Atty.  Gen., 
and  P.  W.  Turner,  Asst  Atty.  Oen..  for  the 
State. 

PER  CURIAM.  Appeal  abated  by  death  of 
appellant 


PHILLIPS  V.  PRATT  CONSOL.  COAL  00. 
(6  Div.  170.)  (Supreme  Court  of  Alabama. 
April  17,  1017.)  Appeal  from  Circuit  Court, 
Walker  County;  J.  J.  Curtis,  Judge.  F.  A. 
Gamble,  of  Jasper,  for  appellant.  Bankhead  it 
Bankhead,  at  Jaspw,  for  appdlee. 

PER  CURIAM.  Appeal  dlsmlseed  ftw  want 
of  prosecution. 

PORTER  et  aL  T.  STATE.  (5  Div.  661.) 
(Supreme  Court  of  Alabama.  April  12,  1017.) 
Appeal  from  Circuit  0>urt,  Russell  County; 
J.  S.  Williams,  Judge.  Glenn  &  De  Graffen- 
rio^  of  Seale,  for  appellanta,  W.  L.  Martin, 
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At^.  Oen.,  and  P.  W.  Torner,  Aast  Attr.  Qm., 
for  the  State. 

PER  CURIAM.   Affinoed  on  certificate. 


PRIM  M.  O.  KISEK  CO.  a  Dir.  956, 
958.)  (Supreme  Court  of  Alabama.  March  16, 
1917.)  Appeal  from  Circuit  Court,  Clarke 
County;  Ben  D.  Tomer,  Judge.  T.  J.  Bed- 
Bole,  of  Grove  Hill,  for  appellant.  William  D. 
Dunn,  of  Grove  Hill,  Ervin  Se  McAleer,  of 
Mobile,  and  Pettus,  Fuller  &  Lapaley,  of  Selma, 
for  appellee. 

PER  CURIAM.  AppealB  diamined  tqr  appel- 
lant 


SHORT  et  aL  T.  PRATT  GONSOU  GOAL 
CO.  (6  Div.  426.)  (Supreme  Court  of  Ala- 
bama. April  17,  1917.)  Appeal  from  Circuit 
Court,  Jefferson  County;  E.  O.  Grow,  Judge. 
Frank  S.  White  &  Sona,  of  Birmingham,  t(x 
appellanta.  I^mkln  ft  watts,  of  Birmingluun, 
and  Bankhead  &  Bankhead,  «  Jaaper,  ap- 
pellee. 

PSB  CDBIAM.   DiamteMd  by  agnement. 


SIX>SS-SHEFFIELD  STEEL  ft  IRON  CO. 
T.  ROACH.  (6  Div.  491.)  (Supreme  Ooart  of 
Alabama.  April  17.  1917.)  Appeal  from  City 
Conrtof  Beasemer:  J.  C.  B.  Gwin^  Judfre.  Till- 
man, Bradley  ft  Morrow  and  T.  A.  McFarland, 
all  of  Birmingham,  for  appellant.  Ben  O.  Per^ 
ry,  of  Bessemer,  for  apiwllea. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


WEST  T.  CI^RK.  (6  DIt.  451.)  (Supreme 
Court  of  Alabama.  April  17,  1917.)  Appeal 
from  Circuit  Court  Jefferson  (>>unty;  0.  B. 
Smith,  Judge.  John  Xjondcm,  of  Birminghanit 
for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


WESTERN  UNION  TEI^EGRAPH  CO.  v. 
LOUISVILLE  ft  N.  R.  CO.  (7  Div.  804.) 
(Supreme  Court  of  Alabama.  June  30,  1916. 
Reheariiig  Denied  Feb.  15,  1917.)  Appeal  from 
City  Court  of  Gadsden;  John  H.  IMsque,  Judge. 
Albert  T.  Benedict  and  Francis  R.  Stark,  both 
of  New  York  City,  Rushton,  Williams  &  Cren- 
shaw, of  Monteomery,  and  Forney  Jobnaton,  of 
Birmingham,  for  appellant  Dortch,  Martin  & 
Allen,  of  Gadsden,  for  appellee. 

PER  CtJRIAM.  Affirmed  on  authority  of 
L.  &  N.  B*  R.  Co.  T.  Western  U.  T.  Cow,  195 
Ala.  124,  71  South.  11& 


WESTERN  UNION  TELEGRAPH  CO.  v, 
LOUISVILLE  ft  N.  R.  CO.  (3  Div.  274.) 
(Supreme  Court  of  Alabama.  Feb.  11^  1917.) 
Appeal  from  City  Court  of  Hont^mery ;  Gas- 
tou  Gunter,  Judge.  Rushton,  Williams  &  Cren- 
shaw, of  Montgomery,  Foruey  Johnston,  of 
Birmingham,  and  Albert  T.  Benedict  and  Fran- 
cis B.  Stark,  both  of  New  York  City,  for  ap- 
nellant  Goodwyn  ft  Mclntyre  and  JtHtes, 
Thomaa  ft  Field,  all  of  Montgomery,  for  ap- 
pellee. 

PER  CURIAM.  Affirmed  upon  authority  of 
JU  ft  N.  R.  R.  Go.  T.  W.  U.  T.  (So..  195  Ala.  124^ 
71  Soath.  Ua 


WESTERN  UNION  TELEGRAPH  CO.  v. 
LOUISVILLE  &  N.  R,  CO.  et  aL  (8  Div. 
976.)  (Supreme  Court  of  Alabama.  Feb.  15, 
1917.)  Appeal  from  Circuit  Coort,  Limestone 
Ounty :  R.  C.  Brickdl.  Judge.  Rushton.  Wil- 
liams ft  Crenshaw,  of  Montgomery,  and  Forn^ 
J(Anstoik,  of  Birmingham,  for  appellant  W. 


T.  Senders,  of  Athens,  and  J  ones,  TTiomaa  ft 
Field,  of  Montgomery,  for  appellee. 

PER  CURIAM.  AffinLed  on  aDthority  of  L. 
ft  N.  B.  B.  Ga  T.  W.  U.  T.  Co..  196  Ala.  124. 
71  Sooth.  11& 

WESTERN  UNION  TELEGRAPH  CO.  v. 
ROYAL.  &  IMv.  282.)  (Supreme  Court  of 
Alabama.  Feb.  8,  19170  Certiorari  to  Court 
of  Appeals.  Albert  T.  Benedict  of  J^ew  T<wk 
City,  and  RushtMi,  Williams  ft  Crenshaw,  of 
Montgomery,  for  appellant  Hill,  Hill,  Whiting 
&  Stem,  of  Montgomery,  for  appellee. 

GARDNER,  J.  Petition  on  behalf  of  the 
Western  Union  Telegraph  Company  for  certio- 
rari to  the  C!ourt  of  Appeals,  to  review  and  re- 
vise the  judgmott  of  that  court  in  the  case  of 
W.  U.  TeL  Co.  T.  3.  O.  Boyal.  74  South.  »4. 
Writ  denied. 

W.  G.  PATTERSON  CIGAR  CO.  t.  R.  D. 
BURNETT  CIGAR  CO.  (6  Div.  485.)  (Su- 
preme Court  of  Alabama.  April  5,  1917.)  Ap- 
peal from  Chancery  Court  Jefferson  County; 
A.  B.  Benners,  Chancellor.  Vassar  Ia  Allen 
and  Stallisgs  ft  Judge,  all  of  Birmlngbam,  for 
appellant  A.  G.  ft  E.  D.  Smith,  of  Birming- 
ham, for  appellee. 

PER  GUBIAM.  Dismissed  (»  motitxi  ot  ap- 
pellee for  want  of  prosecntioB. 


WOODWARD  IRON  CO.  v.  HART.  (6  Div. 
454.)  (Supreme  Court  of  Alabama.  April  17, 
1917.)  Appeal  from  CSrcuit  Court  Jefferson 
County;  C.  B.  Smith,  Judge.  WbiUker  ft 
Nesbitt  of  Birmingham,  for  appellant  W.  A. 
Denson,  of  Cantcm,  for  appellee. 

PlSl  CURIAM.   Appeal  dismissed  6x  ^aot 

of  prosecution. 


BATES  V.  STATE.  (6  Div.  241.)  (Court  of 
Appeals  of  Alabama.  March  23,  1917J  Appeal 
from  Criminal  Court,  Jefferson  County ;  HT  P. 
Heflin,  Judge.  Mattie  Bates  was  convicted  of 
manslaughter,  and  she  appeala.  Affirmed.  W. 
L.  Martin,  Atty.  Gen.,  fw  the  State. 

BROWN,  P.  J.  The  defendant  was  indicted 
for  murder,  and  was  convicted  of  manslaughter. 
The  indictment  follows  the  form  prescribed  by 
the  statate,  and  the  proceedings  of  the  court 
shown  by  the  record  appear  to  be  regular.  Fur- 
ther than  thia,  nothing  la  presented  tor  review, 
and  the  Judgment  will  De  affirmed.  Affirmed. 

BERRY  V.  FAIRBANKS  CO.  (2  Div.  165.) 
(Court  of  Appeals  of  Alabama.  Feb.  6,  1917.) 
Appeal  frffln  City  Court  of  Selma;  J.  B. 
Hivans,  Judge.  Robert  A.  Mangum,  of  Selma, 
for  appellant  W.  K.  Campbell,  ot  Selma,  for 
appeUee. 

PEIR  CURIAM.  Appeal  dismissed  mi  motion 
of  appellant 

BRANNON  v.  STATE.  (8  Div.  154.)  (Court 
of  Appeala  of  Alabama.  March  23,  1917.)  Ap- 
pall from  Criminal  Court  Jefferson  CVounty; 
Wm.  EX  Fort  Judge.  John  P.  Abbott  of  Bir- 
mingham, for  appdlant  W.  Lb  Martin,  Atty. 
Gen.,  for  the  State. 

BROWN,  P.  J.  We  have  ezamined  the  rec- 
ord, and  it  appears  therefrom  that  the  proceed- 
ings in  the  trial  court  were  regular  and  free 
from  error.  Affirmed. 


CHRISTOPHER  v.  STATE.  (7  Div.  438.) 
(Court  ot  Appeals  of  Alabama.  Feb.  10,  1017.) 
Appeal  from  Gircuit  Oonrt,  Btowak  Ooaaty; 
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J.  EL  Blackwood,  Judge.  W.  L.  Martin,  Att7. 
Go).,  for  the  State. 

Pm  CURIAM.  Appeal  dinniflsed  oa  mo- 
tion U  Attorney  General. 


ESHMAN  V.  STATE.  (6  Div.  166.)  (Court 
of  Appeals  of  Alabama.  Mardi  23,  1917.)  Ap- 
peal from  Criminal  Court,  Jefferson  County; 
William  B.  Fort,  Judge.  John  P.  Abbott,  of 
Birmingham,  for  appellant.  W.  1^  Martin, 
Attr.  Gen.,  tor  the  State. 

BROWN,  P.  J.  The  defwidant  was  convicted 
of  gaming,  and  appeals,  without  a  bill  of  ezcep- 
tionB.  We  find  nothing  in  the  record  that  jus- 
tifiea  a  reversal  of  the  judgmmt,  or  warrants 
diacuasion.  Affirmed. 


FORD  T.  STATE.  (7  Div.  422.)  (Court  of 
Appeals  of  Alabama.  Feb.  10,  1917.)  Aweal 
from  Circuit  Court,  Glebome  Coun^;  fiugh 
D.  MerriU.  Judge.  W.  Ll  Martin,  Atty.  Gen., 
for  the  State. 

PBR  CURIAM.  Appeal  dismissed  on  motion 
of  Attorney  General. 


FRANKUN  T.  STATE.  (6  Div,  232.) 
(Court  of  Appeals  of  Alabama.  March  23, 
1917.)  Appeal  frmn  Criminal  Court,  Jefferson 
County;  Wm.  E.  Fort.  Judge.  Frank  Andreas 
and  E.  G.  Hewitt,  both  of  Birmingham,  for  ap- 
pellant. W.  L.  Martin,  Atty.  Gen.,  for  tlie 
State. 

BROWN,  P.  3.  We  have  examined  the  rec- 
ord in  Uiis  case,  and  find  nothing  In  the  pro- 
ceedinga  of  the  trial  court  of  which  the  appel- 
lant can  complain*  or  that  warrants  discussion. 
Affirmed. 


McCOMBS  v.  STATa  (6  Div.  219.)  (Court 
of  Appeals  of  Alabama.  March  23,  1917.) 
Appeal  from  Criminal  Court,  Jefferson  Coun- 
ty; Wm.  E.  Fort,  Jadce.  Dan  A.  Greene, 
of  Birmingham,  for  appellant,  W.  I/.  Martin, 
Atty.  Gen.,  for  the  State. 

BROWN,  P.  J.  On  examination  of  the  record 
in  this  case  we  find  nothing  therein  to  cause  a 
reversal  of  the  judgment  of  conviction,  or  that 
warrants  discussion.  Affirmed. 


McGRADT  V.  STATE.  (6  Div.  07.)  (Court 
of  Appeals  of  Alabama.   March  23,  1917.)  Ap- 

rl  from  Criminal  Court,  Jefferson  County; 
P.  Heflin,  Judge.  Mc<^ae«n  &  ElUs,  of  Bir- 
mingham, for  appellant.  W.  L.  Martin.  Atty. 
Gen.,  for  the  State. 

BROWN,  P.  J.  The  defendant  was  convicted 
of  an  assault  with  a  weapon,  and  appeals,  with- 
out reserving  a  bill  of  exceptions.  We  have  ex- 
amined the  record,  and  find  it  free  from  error. 
Affirmed. 


MALONID  T.  STATR  (8  Dir.  4S1.)  (Court 
of  Appeals  of  Alabama.  Feb,  6,  1917.)  Appeal 
from  Circuit  Court,  Colbert  Coonty:  CL  P.  Al- 
mon,  Judge.  W.  Jj.  Martin,  Atty.  Gol,  tor  the 
State. 

PEBOUBIAM.  Appcftl  dlBmiaaed. 


MITCHEUj  t.  McMAHON.  (I  Div.  250.) 
(Court  of  Appeals  of  Alabama.  April  S,  1917.) 
Appeal  from  Law  and  E)gaity  Court,  Mobile 
County;  SaSold  Bwney,  Judge,  jobn  E. 
Mitchell,  of  Mobile^  pro  a&  W.  O.  MeMabon. 
of  Mobile,  pro  so. 

PER  CURIAM.  Appeal  disroiased  by  KffptX- 
lant. 


PARSONS  V.  STATE.  (6  Div.  117.)  (CJourt 
of  Appeals  of  Alabama.  March  23,  1917.)  Ap- 
peal from  City  CJourt  of  Bessemer,  J.  C.  B. 
Gwin,  Judge.  Lee  Cowart,  of  Birmingham,  for 
appeUant  W.  h.  Martin,  Atty.  (Sen,,  for  Oie 
SUt& 

BROWN,  J.  Ibe  record  hu  been  cmrefully 
examined,  and  no  error  appears.  Affirmed. ' 


ROSE  v.  STATE.  (4  Div.  460.)  (Court  of 
Appeals  of  Alabama.  Feb.  10,  1917.)  Appeal 
from  CHrcnit  Court,  Covington  County;  A.  B. 
Foeter.  Judge.   W.  L  Martin,  Atty.  Gen.,  for 

the  State. 

PER  CURIAM.  Appeal  dismissed  <m  motloii 
of  Attorney  General 


SOUTHERN  ET.  00.  t.  FAULK  BROS. 
(2  Div.  149.)  (Court  ot  Appeals  of  Alabama. 
Feb.  8,  1917.)  Appeal  from  City  CoqH  of 
Selma ;  J.  B.  Ehrans.  Judge.  PeUua,  Fuller  & 
Lapaley.  of  Selma,  for  appellant  S.  F.  Hobba 
and  Craig  &  Craig,  all  of  Selma,  for  appellee. 

PEIR  CURIAM.  Appeal  dismissed  for  want 
of  proeeentim. 


TURNER  V.  STATE.  (6  IMv.  104.)  (Court 
of  Appeals  of  Alabama.  March  23,  1917.)  Ap- 
peal  from  Criminal  Court,  Jeffo^n  County ; 
Wm,  B.  Fort.  Judge.  Gibson  &  Davis,  of  Bir- 
mingham, for  appellant  W.  L.  Martin,  Atty. 
Gen.,  for  the  State, 

BROWN,  P.  J.  The  defendant  was  convict- 
ed of  violating  the  prohibition  law,  and  appeals 
on  the  record,  without  a  hill  of  »ceptions.  The 
record  and  proceedings  of  the  trial  appearing  in 
all  things  regular,  the  judgment  is  afllrmed. 
Affirmed. 


WAITS  V.  STATE.  (6  Div.  223.)  (Court  of 
Appeals  of  Alabama.  Mardi  28,  1917^  Ap- 
peal from  Criminal  Court  Jefferson  County; 
Wm.  El  Fort,  Judge.  W.  I*  Martin,  Atty. 
Gen.,  for  the  SUte. 

BROWN,  P.  J.  After  a  careful  examination 
of  the  record,  we  find  nothing  of  which  the  de- 
fendant can  complain,  or  that  warrants  discus- 
eion.  Affirmed. 


WILSON  V.  BRIGDEN.  (2  Div.  169.)  (Court 
of  Appeals  of  Alabama.  Feb.  10.  1917.)  Ap- 
peal from  Law  and  Equity  Court  Hale  Coun- 
ty; C.  B.  Waller,  Jn«e.  Suit  between  Sal- 
lie  Wilson  and  George  Brigden.  Prom  a  ^udg- 
ment  tor  Brigden,  Wilson  appeals,  and  Brigden 
moves  to  dismiss.  Appeal  dismissed.  Lee  M. 
Otts,  of  Greensboro,  for  appeUant  R.  B.  B^^- 
ins,  of  Greensboro,  for  appellee. 

PDR  CURIAM.  AppMl  dismissed  on  motion 
of  appeUee, 
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